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PREFACE TO SECOND EDITION. 


,SiNgE the First Edition was published in 1908, the effect of the 
changes introduced by this Code has been interpreted by a 
gneai number of legal ^decisions. All these, up to August, 
1914, have been coneadered in the text of this Edition or 
fpcorded in the footnotes ; and some later cases of importance, 
,«p^o May, 1915, have been added while it was in the Press. 
Th^ Notifications and Rules made under the Code have been 
added in new Appendices, including those issued by the 
Government of India and the Local Governments, and by 
the High Courts of Calcutta, Madras, Bombay, Allahabad, 
the North-Western Provinces, the Punjab, and Burma, 

Our thanks are due to the Registrars of the High Courts 
at Madras, Bombay, and Allahabad, and of the Chief Courts 
of I>wer Burma, the Punjab, and the Revenue Secretary to 
the Government of Burma, for having supplied us with the 
valuable material in the Appendices, and to Babu Jyotish 
Chandra Mitra, Assistant Registrar of the Calcutta High 
|jCo«rt, for ,havin,g assisted in the collection and preparation of 
^lis material., ' 


■ JOHN GEORGE WOODROFfE. 
FRANK JAMES MATHEW 




TREFAC^E TO FIHST EDTPION, 

Thotoh the preparation of this CoinmciiLiiry was eomnienced 
some five years ago when tlie former C'ode was in ibirc, it has 
been sinee continued witli reference to tlie \ arious changes in 
the text of the Code which have been introduced from time 
•tt^time. As therefoi»:* publisJicd it presents both tlie law as it 
now is and (where ^hcTC has been an amendment) as it was, 
with an explanation of the reason and clfcct of the changes 
jjaade. These changes in the text, even whore, as is often the 
Qfise. they are of a \ crbal eharaeter, la-nc hccai indicated by 
the use of italics. Against each section and rule has been 
noted tlie corresponding section, if any. in the old Code, and 
a comparative table has been given showing the distribution of 
the provisions of the old Code in the present one. 

The reported decisions ha\e beeai noted uploand inelusii e 
of the month of December. 1907. 

* In this country Procedure oi' all kinds is a fetish. An 
unnceessarily voluminous case-law is in the main concerned 
with it, and so it comes about that this C'ommentary contains 
some {)470 precedents, and yet more have been consulted than 

have been cit«l. 'fhe inclusion of these cases has made the 

• # 

, book a bulky one. 'I'o those who are not accpiaintcd with the 
subject this result may appear to be unnecessary in the ease 
of a/contffientary on a new Act. But this is not so with the^ 
* pla* we set before ourseh es. In the first place, a grjat deal 
w'liich is unexpressed must be read into any t'ode. ^ii some 
instances it is not exhamstive of the .subject dealt with, either 
as lift dealing wdtli a particular matter at all or as incompletely 
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dealing' with it. An example ol' the latter alteniativc i.s^to be* 
Ibiind ill the doctrine of res jiidicata. which, as a prineiplef i.^ 
inori' e\leiisi\e tlian the particular sections which recognize 
it. In Ollier cases the terms employed need explanation, such 
as ■' cause ot action." “ juri.sdiction.” “ illegality,” ‘ irregularity^^ 
and tlic like. In .some iii.stances the application of the rule' 
stated recjuircs to he shown, as in the ca.seof the former section 
•241 (now 17). the revision .section, formerly ()22, now llo, and' 
olhers. .Secondly, though the whole Code has been rearranged 
owing to the adoption of the division into clairses and rules, 
the siihstancc of it is, in the main, the same as that of the Act 
>vhich jircccded it. The Special Committee on this point in 
their rcjiort said — 

The Code of Civil J’roecdiirc of I8H2 has been in force 
for t>vcnly-fi\c \ car.s, and the exjiericiicc of those years has 
shown that the general lines on which it proceeds are sound. 
The matiers in which it has jiroved defecti\ e are lor the inosC 
jiart nialtcrs ol' di-tail.” They further slated that, apart from 
the rearrangement of the ('(mIc by the separation of elaiises 
and rules, they “ had not introduced many ehanges of a radical 
eliaraeter inlothe C()de."and that they “ had ad\'ised]y adhered 
as closely as jiossible to the existing language, the meaning of 
which is now well understood by Courts and practitioners." 
In other >vorfis. the Ia-gi.slature ha.s. after many in\ itations to 
enler upon untried courses, ultimately ado]>ted a conser\'ative 
|)osition. limiting its amendments to what it deemed to be 
clearly necessary. By far. therefore, the greater number of 
decisions cited are directly relevant as having been given op 
those ])ortion.s of the C'ode which have either not been changed, 
or, at any rate, not materially so. Nextly. e\ en where the 
(iresent Code amends the law in the sense of s iperseding 
pre\ ions judicial decisions, a reference to these is necc.s.sary in 
order to understand the new pro\ i.sions which so supersede 
them. 'I'o appreciate the .scope of an amendment it is 
nc' cssary to know what led to it, why it was made, and ydiat 
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IX 


* 

‘diffici||ties it Viis intended to vemovc. It is, lastly, not 
^(ftsible to provide for everything. ^Thc Legisiatun; has 
wisely r^ected the })r()posal to convert the Code into a Digest 
of the ease-hiAf—a law which is more extensive than the Aets 
i^OurRl whielf it has grown. Ah. liowcver. the new Code 
becomes tlie better understood, a reference to the earlier law 
which it supersedes will bc(‘ome less and less necessary. 

‘ It would, of course, have been possible, as it would have 
been a lighter task, to have noted selected deeisions only. 

however, preferred to give as complete a record of the 
,'ribject as possible, believing that we should do a greater ser\ iee 
by endeavouring to disentangle the confusion of that Ueeord 
tj^an by following the other course. To master leehniealily 
one must be a mstster of it; a position which can only he 
obtained by a careful and thorough study of all materiiils 
available, whatever value may afterwards, and as a result of 
such consideration, be attributed to them. We ha\e. how¬ 
ever, not considered it necessary to deal with two portions of 
the Code as we have with the rest, 'riiese are O. XXXD'. 
and tile Second Schedule coiiLaining the j\rhitration Hides, 
'the Order is. with some amendments, substantially a repro¬ 
duction of former sections of the 'I'ransfer of I’ropcrtv Act 
relating to mortgages. These have been already sullieientlv 
twated of in the able books of Dr. Hash Hehary (Ihose and 
Dr. (four on the subjeet. The arlntration sections oi' the 
former Code ha\e. with some slight alterations, been incor¬ 
porated in the Second .Schedule as a temporary measure only, 
the Legislatin’.^ ha\ ing exjiressed its intention of shortly deal¬ 
ing with J:Re subject afresh in a separate Act. W'e liaie, 
therefore, in these circumstances, only recorded the eases 
[lecj|led skiee the date of the last edition of the late Mr. .Justice 
D’Jyinealy’s Civil I’rocedure Code. • 

^Ve have said that the Code is. to a large extend, what 
it was. At the same time it is to be noted that a considerable 
number of important amendments have been made w^^ieh 
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will be found explained in the Commentary. 'Fhe chief|merit‘ 
of the'mew Code is that these amendments, and the gen^l 
scheme of which they form a part, recognize principles which 
we think make for the effective administration bf justice. In 
this country both the litigants and Courts are apt to attPibufS^ 
excessive importance to what is but the mint, the anise, and 
the cummin of the law. Procedure is not, as seems sometimes 

C 

to he su])])osed, an end in itself, but merely the machinery 
which the ('ourt docs its work. Nextly, as it is not possible 
to foresee e\ ery contingency which may arise, it is not possible 
to provide such a machinery as will be effective to meet every 
want. I'he terms of the law itself must therefore be flexible, 
and to the .Judges should he given a wide discretion in tfs 
administration. Freedom of action, if given, will often enable 
them to deal justly with cases which the most skilfully con- 
stnutted provision may fail to meet. I'he Legislature has 
recognized that it is not possible to frame a fixed and rigid 
Code in sueh .a manner as to sufficiently meet the varying needs 
of an area so dir'ersified as that to which the Code applies. 
The provisions as to rules enable sueh variations to be intro¬ 
duced as may be Jiccessaiy. 'I’o tlie latter arc relegated 
matters of mere machinery. .As they now stand they continue 
substantially, though with important amendments, the fonner 
state of things. lJut the High ('ourts may add to or alter 
them as necessity requires. 'I’ho.sc provisions only are retained 
in the body of the Code in which some degree of permanence 
and uniformity has been considered desirable. In the amend¬ 
ments introduced an endeavour has been made to state general 
rules of proeedure rather than to provide in dctalhfor every 
]) 0 ssiblc eontingeney. The Select Committee very rightly 
state that they hold it “to be a sound \iew that'-exce.'tsive 
Jaboration of details of proeedure tends to c-ramp the aetjon 
of the Court, and in consequence to encourage technicalities.'’ 
Limitations ha\c in several instances been removed, such as 
thoijie which existed on the scope of suits (the issues in which. 
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hc^ever, are to be clearly defined), tin; power of remand, 
powers i« second appeal, and so forth. Technical objections to 
jurisdiction, infsjoinder, and the like arc soufrht to’bc dis¬ 
paraged, and” greater powers of aincndnicnt are given. A 
•wider discretion is given to the .Fudges, the Select ('omniittee 
observing that “ the jirinciples of procedure are now so well 
Understood that the Courts may lie trusted to apply them 
intelligently in cases tor whicli no provision may he made in 
terms. Stuart, t .J., once s])okc of those “ wlio refused to 
know anything about procedure beyond the letter of tlie Code 
itself (.5 A. .522). 'J’he present Code, on the otlier hand, 
j’ecognizes in sect. lo2 the inherent jurisdiction of the Court 
to do what is riglit *vhere tlie Legislature li;is failed to make 
provision for any particular ease which may arise. It will be 
no longer ])ossible to say that the Court can do nothing, 
ffiough justice requires it to <lo something simply because the 
t ode is silent on. or there is no reported decision in which a 
Judge has had to deal with, the point raised. •• I’roeedure, ’ 
.said J,,ord Penzance, '• is but the nuwhinery of the law after 
alt the channel and means whereby law is administered and 
justiee reached. It strangely depjirts from its j)roper office 
when, in ])Iaee of facilitating, it is permitted to obstruct and 
icvwi extinguish legal rights, and is thus made to g'oj'cr// where 
it ought to .v«/MY77r” (L. K. 4 Apj). tas. .52.5). It will be 
well also to bear in mind the dicta of the .Judicial t'omniittee 
that they will look to the essential justiee of the ease without 
eensidering whetlier matters of form ha\ e been strictly attended 
to {2 M. I. ^V. :}44), and that ((» M. I. A. 410. 411) it is of the 
utmost importance that the Courts of this eountry shall 
eonstjutly^ bear in mind that by their very constitution they 
are to decide aeeording to equity and good conscience, and 
that the substance and merits of the ease are to b*e kept 
constantly in view. • 


f 

Ahf/ifnk, 190S. 


.1. G. W. 
A. A. 
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UEM'EMKNT and death of i)aity,*iU46,1U5H 
and inaolvonoy of plaiutifT, lOGO, 10(K) 
niarriago of fcinalo part)', 1059 
effect of, ]33», 1000, lOtlJ 
jH’actioe in Englhh Couita, 1045 

^ IhSKN’L' foi^dgmer and jurisdietkm, 15:^ 

of judiwa.1 pi'tseodent, 9 
(>1 {iroeesi--, inherent power to prevejil. 9 

iCCOUNT and a.<liiiiiUhtrulioit, decree, 882 
• and balaiH " due froni^hgent and eauHc of aelum, ISO 
between prmc;i])a.l and agent. Kuit for, 887 
mistake ol, not erretr of t^aw or prooodure. 411 
urdeis in, and final decree, 38 
rendered by eollcetor, 1479 

ACCOUNTS, cojnfhi^=siou to adjust or exaniiiic, 34 I 
partnership, decrees in suit for taking, 886 

iGKNOWLEDGMEN'i’ of Hcrvieo of smnmonfi, (i46 

ICQUIESCKNCiE by co-defendant in idace of swing, 172 

• of defendant outside jiiriRdiulion, and jrlaco of suing, 

172,174, 175 

in dismissal, a bar, 498 

not a question of fact but of legal infcirenw*. 4(»4 

IC'r OF COXJET, construction of, 39 
presumption as to, 30 

ICT of State, meaning of term, 77 

lOTlSTQ for client, moaning of term, 630 

ICTION, grounds of, and duty of party, 121,122 

^ffrXJALroaidonco, 175. See Residence 

ADDITION o{ parties, 646-669 
of respondent, J288 

against whom suit dismissed, 1288n 

LDDITiONAT. o viderce in appeal, 1307-1310 

review, 121, 1366-1360 

•Tvdget 62n 

iHJOOBiIIJSENT, appliention for, and appearance, 760, 700tt 
of sale, 636-086 

. pleader applying for, and appeuance, 1283 

lWOtlEN«ENT8 (0. XVII.), 837-841 
and order for coats of, 887 

review and appeal, 837, SSs 
5 'm power of Court to proceed in spite of default, 836 
' ; '.proeedare if parties fail to appear after, 838 
aaiPoNiit oaqse for, 830 
^ wiim Gan^ may adjourn, 836 
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ADJUDICATION, general rule as to Inmling effect., 125 
on riglit to bo made party, 36 
rival claims to pre-emption. 883 
test whetlicr order or decree, 35, 36 
wlicn conclusive in another Cotirt, 136 
it exists, 36 

which is not a decree, 33 

ADJUSTMENT and payment under dexjrcc, 8[.J-892 
of accoujit not expressly direjited, 501 n 

(leeree, applientioii to set aside, and rcvic.v, I3(i4 
suits (0. XXiy.), 1067-1080 

ADMINISTRATION (general), judgment for, 1128 
proceedings, 24, 25 
suit and suit for land, 163,164 
decree in, 882, 883 

ADM INISTRAT'OR. Scr Ekpuksentative (legal) 

ADMIHAIjTY cause, assessors in, 493 

jurisdiction, ai)|M‘al from Judge exercising, 55 

ADMISSIBTIJTY of depositions, and Cominission, 1092, 1093 
of evidence on infonnulion an<l l)clief, 851 

ADMISSION (0. Xli.), 801-804 
by defendant, and costs, 214 
(deemed) in summary procediire, 1177 

of averments on which no issue framed, 814, 815 
in intcri>kader, 1173 
plcaciings, 734 

of additional evidence on appeal, 1307, 1310 
appeal, procedure on, 1274 

to tho Privy Council, 439, 13^17 
now matter discovered after close of plaintiff’s caisf, 843 
])Iaint, procedure on, 712 

rclovajicy of matter alleced in wTitlcn statement, U9 

ADOFITON ofrt aaons in appeal, 1316 

ADVERTISEMENT of sale proclamation, 983 

ADVOCATE, and definition of pleader, 34,58. Sec, Pleader 
and personally working for gain, 182 

ADVOCATE-GENERAL and public trusi*, 356. 364-367 
position of, 364 

AFFIDAVIT and order for inspection, 796 

as to orawHion to notice point in appeal. 1314 
in answer, in discovery, 786 

application fm: transfer of suit {Sect. 22), 192 
appointment of guardian for suit, 1133 
new iU5xt friend, 1144 
motion for appointment of receiver, 1230 
sending for record, 810 
of documents, 788 

form of same, 789 

eoncluBivonw-s of, 71G. See, Disoovehy 
signature of admissiouB, 803 
power to order, 203 

AFFIDAVITS (0. XTX.). 850, 8.51 

affirmance in appeal to tho Privy Council, 463, 464 
judgment of, and Btatcraent of reasons, 1318 

AFFIXING copy of aummons on premises, 640, 640 

AGENCY not included in carrying on business, 1116 

AGENT, and carrying on business, 174,181 
and interpkader, 1173 
set-off, 688 



INDKX. 


1685 




AGENT — CfiiUinned, 

foroigner carrying on buniness through, 174 
in insolvency law, 174?^ 
manager of joint family not, 174« 

(political), servieo of summons through, t>56, 657 
service of summons on. (»44, 045 
suit fqr Account between prineijial and, 687 
to accjept porvice, 036 

AGENTS^(recognized) {0. lJLI.),^rul applarance, 748—750 
appearance, application, or act oy, 029 
authority of, 031 

presence of, not necessarily ai?)earanco of party, 750 * 

service of process on, 034 
who are, G32 

AGGREGATE value and consolidfftiou in appeal to the Privy Council, 1332 
value of suits tried together, 462 

AGREEMENT’ introducing fresh parties, 69a 
not to appeal, eifect of, 387 

damages for breaeli of, 38.S« 
on behaU cf minor. 1140-1144 
give tftno, 221, 222 
state issue, 821, 822 

AtGllCULTURAL land, and saving clause, 59, 60 

^ produce and attachment, 305,306, 930, 940, 941 
before Judgment, 1193 

AIDS TO CONSTRUCTION, I G 
practise as to, 5-8 
right to uso, 5 

jIEN enemy, suits by, 34S 
friend, suits by, 348 

iXENAlTON of attached propcity, to what extent void, 313 
of several parcels of estate and joinder, 530, 531 
pending execution by Colloctor, 1481 

suit and fin pcnderui, 96, 96, 97» 

(private) after attachment, 310-315 

jLEGATIQNS ill pleadings, 0G2-0GG, 699-706, 730, 731 
uncertain on record, 119 


ITERATION of judgment, 853 
of law and rea judicata, 111 

jT^BNATIVE case, 683 

causes of action and embarrassing pleadings, 672 
olaimi 982 

payment in decree for delivery of moveable propci ty, 867 

f rayer for value of goods as compensation, 867 
tlM, based on, 704 

htBIGUTTY in decree, 117n, 866 

as to parties, 688 
* powta- of, 609 

-• VaI ^Mlioation for excoution, 012, 913 

tuuioal or ariUimctical mistakes, 105, 509, 660, 865 
'tmlbtmente in Tonrih Schedule, 509 
detMa, 880-866 

by what Coorts, 863 
erroneous order of, 861 
inherent poi^ as to, 19, 860 
, limit of power as to^ 860 
, 4 notice in, 864 
fci»mitwandtia,of appeal, 1263 

defendant, 546, 508 
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AMENJ)A1ENT— 

uf pIcudiugN, 073-094 

jvikI uhttng<‘ of cUarttuter of buit, 090-094 
costb, 004 
u,B to pai'tics, 088 
relief, 08M9O 
substance of plaint, 087 
[Jiinciples on which granted, 08:2-080 
j'uf used,f,380 

])iovisi<)ii8 as to, 678, C79 
written stuU'iiiont, 18 ^ 

4' 

\N(.'E8'rilAL property «ul execution, 284 

in Oudh, and execution, 298 

ANClLJiAKV relief, (unissioii to grant, 123 ^ 

ANNUITY iuul attachment, 913 

ANTTCIPA'llUN, j)i' 0 }H*j'ty sn)>|ect to restraint upon, and attachment, 171 

APPEAL, a Kubstantive right, and hou given, 20, 49J 
ami iuljournim nt, 837 

applicaium for execution by Lransferen, 911, 912 

of o, xxir.,1000 

arbitiatmn jirouccding^, 40,1409 

attachment before judgment, 1188 

cognizance, 418, 422 

consent decree, 387 

court fees in pau^xu* suits, 48 

death of party, 1045, 1050-1053, 1055-1059 

decrees, 385 

ditiorince of opinion ot Judges, 393 

error, etc., in Order, affecting citso, 420-429 / 

or irregularity not affecting merit-s or jurisdiction, 394-397 
tx parLe. deeret^, 380 
injunction, 1201,1212 
lAiltcrs Patent, 52-56 
misjoinder, 301 

point not raised before Division Bench, 55 
powers of Apjieilatc Court, 430-433 
preliminary decrees, 391 
receiver, J258 
rtunand, 427, 432 
ivs jiulicuta, 139,145 
witiidrawal and adpistmcut of suit, 1073 
by pauper {0. XLIV.). 444,1326-1329 
custs of, 212-214 
Courts authorized to hoar, 386 
(Icatli ol rospondeut during, 566, 
decision “final,” though liable to, 142 
decree in. 1318-1321 

costs in, 1320, 1321 
defined, 381 

dismissal of, and decree, 47 
effect of dismissal in point of foim, 145 
withdraw’al, 36 

entry of j udgment nu7ic pro tutiCf 919 
from appellate deetees, 397-422; (U. XLII.), 1323 
and cognizant, 418-421 

decision contrary to law, 406-407 ^ 

error or defect In prociedure, 411 
matoriol issue, 410 
»Small Cause Courts, 417-422 
usage having the force of lav, 409-410 
ex parte^ 412 
scope of, 412-417 

second appeal, 309-406 
second appeal, 307 
whei-e none, 417-422 
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iPPEAL# conhnacd. 

frulu dismissal of suit, 389 
Division Court, 5-1, 55 
cx parie decree, 755 

order dismissiug suit at adjourned heuiing, 839 
filing agreeTneut to arbitrate, 1159 
fur restitution, dO 
in iiifiolveney, 44 
of rejoetion in reviov^ 1372 
, orders, 37-12, 123a^l30 ; (<f. XLUI.), 1324, J325 
lu oxeeution, 1274 • 

execution pr^ucodings, 48, 49 
passed in n^vision, 479 • 

tefusing to act aside abateiiioid, J()t>2 
uiigiiuil decrees, 381-397; (0. XLI.)t 1269-1322 
from what deereea, 379 • 

further evideneo in, 841 
general power to trnnaler, 193 

pr(»viaioiis relating to, 439-132 
grounds of, 1251-1203 
heard by Bench of Judges, 392-391 
in ejfjoution, and stay, 921, 922 
• judgme^it m, 1310-1318 
juriidietion m, 83, 81 

• and valuation, 84, 385,45J, 463, 983 

ir *uie of, 379-383 ^ 
on a matter of eusts, 217, 2IS 
common crouiid, 1254-1257 
order rejecting, and de(*ice, 45, 47 
pendency of, and bar of subsequonl suit, 97, 3S3 
Hs pnnd&TLfi, 932 
• judgment, 382 

question \fiiether appeal lies, 35 
receiv<*d by Court without jurisdiction, 7-1 
right of, 384 

time for, and anieudment f»f decree, 8(52 
to the Privy Council, 434—15(5, J330-J379 
and aflii'inance, 453 
certificate, 449 

concjurrent judgments on fact, 1J1-154 
conditions, 460 
Cost'S, 443 
doorec, 444 
final order, 445 
jurisdiction in, 436-437 
powers of High Court after itdmissiou of, 439 
question of law, 454-46(5 
rehearing, 440 
savings, 435 
special leave, 438-430 
value, 461, 462 
bars to, 434 
by pauper, 444 
value of subject matter, 434 
• when allowed, 434 

when deeiw'd pendent, 97 
. who may bring, 387-301 

^^IffAUKLE value, 83, 84, 461 -463 

' damages claimed but not ascertained, ^5'Zn 
interoet, 8^ 

^.meBoe profits, 84a 
oasoB, how evidonce taken in, 844 
' ^okhm^andre^jiMficafa, 1^ 

ii^SA£AKCS<0. IX.), Hl-lU' 

to aaswer xoaterial questions, 751 

vboiiaB omitted to serve notice, 763 
V aummons, 637-639 

-O' 
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APPEARANCE (0. l.X.)—co)Uinued. 

and pleader applying for adjournmont, 7iK), 1283 
at what time partieB muHt be present, 752 
by defenrlant on day oi ndjouriied hearing, 757 

no apiX5iil from i ofusul to allow same, 758 
defendant’s romedy, 758 

only, 758 

applicability of rul<‘, 755, 76H, 760 

non-ap^Kiarance, 759 

plaintiff’s remedy in (D;mis8al,c760 

day fixed for, 747 
chifinod, 74 8 

dismissal of suit incase of Hummons ujLsmved «nd lapse of u. year, 75-i 

date from which time runs, 751 
objoc.t of rule, 765 

on non-payment of Omrt f<*e.s, ttn., 751 
wluni neither party appi'ara, 752 
in a|ijKui.l, 1279-1284 

examination of witness, 1091 
limitation, 763 

moaning of term, 629, 630, 748-751 
oh]<>ction by defendant before <lay fixed, 747 
on gruumi of incomplete w'rviee, 752 
cd debtor in an-est, 936-fl37 

foreign Sovereign and jurisdielion, 76« 

Judge ou rule fo show cause, 6<w 
minor, 1133 

one of several plaintiffs or defendanI'S for otheis, 570, 57i 
parlnors, 1116 

on day fixed in Bum 2 non«J. 747 
(jxsrsonal), exemption of Purdanosliin women, 489 
persons ot rank, 489 
of party, when directed, 775-776 
other circumstances os grounds tor exeinplion, 489 
plaint rejc(!lod for default of, in Mamlaldam’ Court, and jndicaUi, 723 
“ plaintiff ” includes legal representatives, 754 
procu'dure when only plaintiff api)car9, 755 

applicability of I’ulc, 755 
cr parte decree, 755 

appeal from same, 757 

under protest in suit agaiiisl firm, 1122-1124 l 

effect of, 1124 
form of, 1124 

when dulendaut not appearing allegod imtane, 751 
fie.sh suit barred, 760 

application for order setting dismissal aside, 760 
applicability of rule, 760 

party absent but recognized agent present, 750, 751 
suit should bo dismissed for default of, 762 
without issue of summons (“ gratis ”), 639 

APPELLATE Bench and Pull Beiu^li, 12 

tho Privy Council, 12 
differing from another, 12 
Court and ovente since challenged onler, 382 

interforence with discretion as to costa, 218 
transfer of suit (Scot. 22), 190, 192 
disposal by, and re>t pidicatOf 104 
function of, 381-383 
jnatters not entertained by, 140ft 
nature of, 75 
powers of, 430-432 
decree, appeal from (0. XLIL), 1323 
jurisdiotion of High Court, 21 ^ 

applicability of Code to Bevenuo Cuurtb*, 61 

APPLICATION and certificate of adjustment or )>ayiuQnt, 890 
and final order, 446 
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4PPL tC ATION—con/fnut'^. 

by auction-purcha^OT to set aside sale, 1020 
minor co-plaintifF attaining nia;jority, 1140 
plaintiff attaining majority, 1145 
for adjournment, and appearance, 750, 1283 
amendment of decree, 850, 860 
appointment of guardian for the suit, 1133 
now next friend. 1144 

• attachment of iminoieablci property, 904 

moveable property not in^ebior’s pOHsesHion, 1K)4 
copies of exhibits, 1281 » 

diamh’sal of suit by minoi’, 1146 • 

execution and Soet. 17. .160 

ofdeeiee, 901, 003.012 910 

an4 cross-elairaa, 016 

crOBB'deerw, 915 
by joint deereo-holdcr, OOti 
tranafeit'o of decree, 007-012 
leave to app(‘al as pauper, 444 

to the P3*ivy Council, 1330 
. • defend in Summaiy Proeoduro, 11 

• sue as pauper, 1151 
order for sale, 077 

* rc-heariug of appeal, 1289 
restitution, 407-^)03 

• review, 457. 861, 1307—1373 

grant of, J377 
stay of execution, 022 

ponding ap{)eal to the Privy Council, 1341. 1342 
striking out or addition of partita, 545, 557—550 
summons to witness, 825 
transfdt of suit (Sect. 22), 190, 193 

appeal or proceeding (Sect. 24), 193 
under Letters Patent (Clause 13), 194, 195 
in execution and proceeding in suit, 1142 
to be declared insolvent and transfer of suit, 107m 

* made party, effect of order disallowing, 37 
have petition of appeal struck off, 1332 

set aside sale on ground of fraud or irregularity, 1110-1020 
stiilie out pleadings, 670 

APPOINTMENT of arbitrator, 1464 
of ploader, 631, 635 

receiver (0. XL.), 1215-1258 

APPpaiTONMENT of coats, 210, 211 


ABBJTRATION proceedings, 44, 45 

and appeal, 45 

> ^ position under former coths 44 

^(Second Sohodulo), 1463-1472 

^ksmiATOB and tribunal in exemption from arrest, 491 
' appointment of, 1464 

of Tent, receiver’s title to, 1246 


AEl^Tand appearance of debtor, 930, 037 
■ aftd^tantion in civil prison, 934-;937 
^ subeisiencc-allowaneo, 930 

warrant for, 935 

inlate judgment, 1183-1194 
' nsefi^on of women from, 290 
' in raemuQof^ 280-290 

witness, 204 

" "* '"I praoees, ejcemption from, 489-491 

ontsiOB jurisdiction, 491, 492 
Boer «mmpt from, 348 

Vue-Admiralty cause, 493 
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ASSI^'l't? iiiul Adn»iiii»tiaU«ni huil. 

and iTprf‘H(‘iit.ati<»n in (‘xeculjon, 

<li-cna‘ a^aiuHt, and iiciis, 2Kl 

distnlmtjon of and execution, XU-3‘ki 

<’X(!cut(jr wIjo luis ink5rme<ldl«‘d with, and suit, 112H 

'nn]tjuiib1(‘ llaj not, 277 

iiKjuiiy whct'IHT{'.xhnuHk*il. KUr> 

Kiiil toj refund oi, 

a’ t, 

ASSKxNKK and roHlitufion, oOi 

not ('stop]«’d i)y fudmnpnt afl<M' asHignnwni, 125 
OlKi ird and afliudinient Indore* judgmenf, 1J81., ifJKJ 
(is jicmh us, j0(i4 

He'curity it>r costs ((). XXH.). 1(H»U 
u hen not legal repreHontative of Hindu insoh-e'nl, 2711 
])omonally liable for costs, 200 
re]»t*s<‘nkitivc* of insolvent debtoi, 225 
■}n-iidcrilr Ulc, addition oi, 550 
uiuler oia,l assignment and cxee'uthui, 50 
wj'itti'n assignmeid. 50 

AHS((_fNM!'3N'!’ of deeree. 50 

ASSUMPTION of truth oi fauis in plaint, 82-1 

A'rTAUnMENd’, aWiKH; of and vabdity <»l sale, OSO 
and nhseoiuling witne»«, 820-832 
d<‘faull ing receiver, 1216 
(•xaniinntion of debtor, 038 
expi'iiMCK eif wituoRB, 827, 828 
S('ci. j?. .240 
Small (’ause Ckmi t, IJ87 
x jilut* of projierly, 013, 014 
I« fi>r(‘ judgment, ] 18^1-1193 
ronditionai, 1180, 1188 
(dli'ct. of, 1)14 

detc'rinmalion of, fl50-lM»3 
of agrieullufal produce, lMi5, 300, 940 

debt, etc., not in debtor’s possession. 942-015 
secun'd on immovenlik* property, 957 
din ioos, 954—950 
immoveable projicrty, 956,957 

particiilaTB in, 904 
lami oulside jurisdiction, 897 
money decree, 980 

moveable property in debkir’s poswswion. 938 

not in debtor’s posse^wion, IW1 
negotiabli! instruments, 952 
])artnerBluj» projierly, 947, 948 
j)ro]ierty in custody ol Ckmrl, 952-954 
of (hdftulting witness. 204 
public ofti(K‘r, 348 

subject to restraint upon aufcieipntion, 179 
salary and allowances, IMS, 946 
Kimre in moveable propiutv, 1M5 
{O. XXL), 938-963 
outside local juriadiction, 491, 492 
private alienation after, 310-315 
proucdim* in execution, 278 

recovery of moveable propc*rty under, and place of suing, 158 
release from, 964 
removal of, 958 

sale of property under, 976-1044 
(Sect. 60), property liable to, 293,295-299 

not liable to, 293,294,299-5.105 
suit for recovery of property under, 158,166 
under a precept, 235, 230 

Bovcral decrees, 307,310 
valuation order iu, and appeal, 983 • 
whore decree dirfeots inquiry, 938 
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V'rrENDANCE of dcpouciii, 850 
of witness, 883-836 

power to ccnnpel, 203 
witnoaaoR (0. XVI.), Si>5-H3ti 

VL'TORNEY, and definition of ple.uler, 58 
sorviootl>v% J382 

Vr rOUNlVlENT by tonaid in possession, and Rt'oeiver, )24G 

\Ut'’L’KiN-PUFl(!HA8KLl, jdUified Ut Ut\c bongbt on iM'hali of another, 322-32fi 
a.nd application to set iisirlc sale, 1020 « 

execntion, 260, 261 • 

oj'fler disallowing elaini to ad-ftehed propeity, 071 ^ 
restitutiuju 503 

stdl ini^ asidci sale on ground of fraud, ete.. 1010 
not entitled t(t notice iu s(:1N,ing aside rx jmrlr <U‘er(‘e, 7 dl 
title of, 315 -322 

AUtJTlON, sate by, iu exooulion, 077-1044 

AUd'HORFI'Y of casedaw {Amenean), 12 
(English), 12, 13 
• • (Indian), 0,10 

* of reagona given by Judge. ! 1 

^ superior Courts, 12 
to sue for right held in common, 136 

/WTONOMY of caste, 85*86?i 

AVERMENT (inconsistent) in defenee, 730 

of performance of condition precedent, 662 
on wliich no issue framed, taken to be adniil(>ed, 815 

AWARD, and s4ay of execution, 023 

allogation^n plaint to std aflide, 701 
in arbitration, 1466 
of costs, 207-218 ; and aec ( 'osts 
mosne profits, 511 
Toraitted oy Court, 1467 

* setting aside, 1467 

subsisting Judgment and rexjiidirafa. 145 


BALANCE due on mortgage, recovery of, 1167 
of purchasc-monoy unpaid, 1000 

BALUTE, right to, and intorost in immoveable property, 161 

BAR and acquiooocnce in dismissal of claim, 408 
bv cstpppol. Sec EsTorrKii 

' former suit, and suit for damages for wrongful detention, o.H) ^ 

suits for possession of land and iiK’SHo-prolits. o.n, o.)., 
judgment against joint oontraotor or tortfeasor, r)!);) 

« of the case, 107 

limitation. See LnaiTAiioN 
1 m peTidenSf 95-99 ; and see Lis Pendkns 
‘ • - resjudicflfn, 99—159; and see Itns Judicata 

for jointness, 683 

of review by admission of special appeal, 41t> 

1 to further suit (Sect. 12), 100 
exfrett, 64, 89 „ , „. 

by Criminal Procedure Corle, 8fi 
Municipal Acts, 87 
• Revenue Acts, 86 

! of a provisional eharacter, 88 

injUti, 86-^5 • 

award of costs, 79 
exceptions, 89 
inatanoes, 89, 90 
tiuhlw poUoy or morality, 88 
jggtmnoM of Statutes, 89 
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BENAMI, decree ou purobaeo made, 25G 

fraudulent purchase by tloorco holder, 1015 
purchase at sale, 325 

by decree holder, after permission refused, set aside, 990 
transaction. See Benamidar 

BENAMIDAK, alienation by, niTn 

and certified purchase at execution sole, 322-320 
res judic^, 124, 128 
party to suit, 510-518 
as transferee of decree, 910 • 

covenanting for quiet enjoyment, 526 i 

debtor and heirs, 27^ 

decree against, binds beneficial owner, 124 
obtained by, 125 
defendant and joinder, 520 
mortgagee, suit by, 5i6n. 
jjarty and sale set aside as against owner, 1000 
suing as trustee, 51C» 
refusal to recognize as transferee, 010 
suit by, and addition of owner, 664 
to enforce a bond, 663 

BRNEFiOJAL OWNER and decree against benamidar, J24 
<iocroc against, when benamidor Jiarty, 1011 
lof'va staJidi in setting aside execution sale, lOJ 1, 1012 ^ 

BOMBAY, Mainlaldar’s Courts in, and Code, 26 
suit in, w'hen (xovornment party, J58 

BOND iiistalment, several defaults and cause of action, 593 

BOUNDARIES and attachment of immoveable proiKu ty, 904 
and uncertainty of local Limits of jurisdiction, 169 
identification by in decree, 866 
specification of in plaint, 696, 707, 707w 

BRAHMINS, trust for benefit of all enforced by two, 536 

BREACH of public trust, suits for, 356, 367-376 
of right and cause of action, 519 

BRITISH INDIA, absence from and security for costa, 1084, 1085 
and operation of Code, 31 
foreign judgment obtained on decree in, 154 
moaning of term, 31, 32 

BUILDING, delivery of oossosaion of, 1^1 
not mentioned in accrce, 932 

BURDEN OF PROOF and allegation in pleading, 663 
• forum of defendant, 174 

as to assets, 283 

in complaint of dispossession (0. XX. r. 100), 1042 
claim to attached property, 969, 974 
osocution against legal representative, 284 
set-off, 738, 742 

setting aside ex parie decree, 707 
suit for mosne-profits, 876 

on defendant to prove causes of action identical, 676 
plaintiff to prove that right of action not barred, 721 

BUSINESS, carrying on. Sec Cabrvikq on Business 
moaning of word, 180 


CALCULATION of costs, 215 
bi mesne-profite, 873-876 

security in appeal to the Privy Council, 1340-'1341 

CANCELLATION of contract and place of suing, 197 
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iapacitIes, person suing in difforont, !t!> 

CAPACITY, distinct, no estoppel, 120 
. of parties and plaint, fiOO 

])arty to suit and lis pendens, 00 

^ res judicala, 125,135 

CARRYING ON BUSINESS, 1115 
agon^, 044, 046 

and actual residence, 171^ ® 

corporation, 173, 180 
penuaneucy, 181 • 

at several places by different agents, 181 
by dcfonda.nt and plaei' of suing, 172, 180-182 
Government and jurisdiction, 3j4« 
aptaiu of ship trading to ]^>H, H7« 
foreigner, through agent, 174 
meaning of term, 180, 1115 
yiorsonally, 181 
througli agent, 174 

I'ASE, meaai^ of, in revision, 

• law, auftiority of, 0-13 

interpretation of judgment in, 12 

jASTE, autonomy of, 85, 86?i, 

^ joinder of several members, 520a 
questions, 86, 8571 

and interference by Court, 86 
suit by several mcnibers of for lualodminiHiration, 520 
far enforcement of right relating to, 85 
restoration to, 85 
when notl^onfincd to Hindus, 86» 


!!!JAUSE OF ACTION, accrual of, in suit for refund of assets, 33D 
allegation which is of the essence of, 605 
^ alternative, 672 

^ and accrual of damage, SSOtr 

alienation of family property by widows, ()09?r 
combination of defendants, 590n 
consolidation, 027 
otntinuing contract, 594 
torts, 692 
contract, 187 

for service, 594 
damages claimed, 696, <595n 
different torts, 592 

distinct acts of ouster, 589, 590, 590» 
frAno of suit, 573-628 

and contract, 593-596 
jurisdiction, 580-582 
mortgage, 595-598 
partition, 598 
torts, 688-593 

existence of in prior suit presupposed, 578 
identity of, 583,584 
joinder of, 602-628 ; and see Joinper 
joinder, in suit for immoveable property, 721 
^oaye to sue, 160» 

mesno-proiits, 591,591n, 692,'877,877n 
mlaapproprifttion, 502n 
mortgage of immoveable pro^ierty, 695 
Vrder oSnfining suit, Q26 
' pkbe of suing, 172,1^-187 
. ]^ai^fi’s 608, 60^7?, 609 
t q(tt«|i>oontrBOt, 187 ' 

: t^«Clit,-594n 

= 8]6n 

SS7. flOd. Wt7. fln7n 
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C-AlltSE OE foniivucd. 

andSVet. iV.JaS 

cuvoTianfe, /)!M. AJM?/ 
riglilH, .WT 
SCI ic?5 of acts, 590 
sc.voral Ht.afeincnl.*j in lilwl, ;V,)0 
suliicct-imiltei, 70 

suit Jiy nicnilxTS of fanwwf against htnievaT^, (iOO/i 
vcvcj*sionoiH, (»09« 

HViulMilK-al possession, 

!H5 ' 

wioiigful dflention <0 goods, 500 
ai ismii outside juristlicUon, 172,174 

within ihuK‘ miles ot Jow-watei niai k, 1K5 
i nse wiien not cumpleti'- till <laniag(', 080/< 
discovery alterHt'ttloiiiont c)f issnes that nme is alleged, 717 
<Iistin<'t, and joinder, 544 
iliNtinguislicd from subject nui1t<*r, 521 
how alleg('d tn plaint, 082-702 
uUmtity of, 58lt 

and relief, 58^, 58(*d 
rnl*' only against spliti ing, 021 
ititdiision of, in suit, 583, 583« 

inoi'c than one, 574, 575 
in fonn<“r suit, how ascertained, 075 

restitution of conjugal rights, 187« ‘ 

suit against wverai alioiiees, 008-011 
suits arising out of contract, 187 
introductHm ol new', 554n 

jncaniiig of kmn, i 12 m., 1S2-HK), 519-522^ 585, 008 
in liCtterH Patent, 181 
natiirii of, and right to apyieal, 4071 
not accruing within hical liniifs, 343?t 
onus on defendant U> prove identical, if ohjeclirm taken, 570 
outside jurisdietion and joinder, 185 
juvrt arising wit hin jurisdietion, J83, J84 
rejcct'on of plaint not tliseloHUig. 715 
running aiHsmnt, 595 
(Sect. 20), IH2-180 

separate against separate defeinlanf, 587m 
suit separate ns regards, 52S 
splilj.ing. 575, 575?i. 
test of identity of, 121 
to he stated in notice under Sc'ot. 80. .34<i 
unity of, 580 
W'nges, 505 

when t 'ourt may order st'j^Mirate trials, 024,1520 
deemed stated, 710 

olijection tliat iiom* is diselosiul ean Ijc taken for first time on appeal, 717 
wheri' arising in suit for legacy, ISfht 

l.WEAl'OItiS assailing whole will, and rrn jitdicala , 150 

lER'l’fFICATE for leave to appeal to the Privy Council, 1330 
in appeal t<i the Privy Council, 434, 449, 452 
transfer for execution, 897, 898 
of administration and security, 382» 
deficiency of price, 987, 988 

execution of transferred decree or of failure to execute, 232 

Bal(5 of immoveable property, 315-318 * 

fit.ness and order not fulfilling conditions, 447n 

in appeal to Privy Council, 1330, 1331, 1339, 1340 
grounds fur review, 1307 
heirship, suit to set aside, I86w «. 

snh'. ainendmeul of, 2057/ 
and inortgagcft, 982 

right of action. 310/7 
euro of in-egularitie» by, 1023 
of immoveable property, 1029, 1030 
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('K R'^XFIcIaTE tohihivvd. 

of Halo, (luo.stion what pans uiwh’r, 4U*»« 

refusal to anicnd, 205?^ 
salisfaetion, 8'J2, B93?^ 894 
under Sucei'ssiou Certifieatc* Aot, 7IO 

('ESS, suits for recovery of, and rc^ E14 

CHANGE in law, an<l rc.-^ jvdicnfa^ 110, 110m 

• • S' 

(SEIARACTElt of suit, of. and amendment j>f pleaiUii^, (UMl-OOX 

CHARGE for plaintiff’s cost s in into^leader, 1172 

on property outside pirisdiotion, 159« • 

(JHAlirrAHLE (rust, 270 

t 

CHAlirriES, jurisdiction ovei’, 3o8. 3r>8« 


CHAR'I'ER (Clauso 12), and «aiis<' of iKdion, 1S2, JS3 
and iinjn'lsonment. foj cont(5mi»t, lli» 
jiinsdietion of High Courts. 16J 

OfTA^JTHRlia Higti fiouils (0. XLIX.), I3S-» 

(U11EF (llnling) and suit, 2-19-253 

• L)v or against minor, etc., i 148 

personal jn i\-]l(‘ge. 352 

C^Of{!Xj of Foiuin, 173 


CHOl'.A Nagporc Laiullord and 'renaney Act, 22,20 

Procedure Act, and saving cdauso, dn 
second a])peal, (in 


CHURCHWARDENS and unit on U-half. 363n 
CIVIL COURT, and definition of decree, 42 


^IVIL NATURE,} ights of a, 84 
'' ■ ^ suits of a, nit'aniiig of term, 55, 84, 85 

CUgAJM, adverse and joindci, 5<i0 
altornaf ive, 081 
based on nlternative titles, 704 
defined, 001 

directly or indirectly involvo<l, 453 
distinguished from remedy, 501 
for mesne profits, and cause of action, 5510, 590 m, 591 
inconsistent and alternative, when allowable, 704 
• in the alternative, 592 m 
withdrawal of suit, 1071 
naturally implied, 577 

I nature, not amount, determines jurhwliction, 81 
relinquiahmont or omission of part of, 573-(i02 
•slitting, 575 

statement of (English) and “plaint,” 200 
under another, G7 m 

ainwarrantable addition to, and jurisdiction, 82, 83 
whole must bo included in suit, 575 

CLIENT, and authority of pleader, 631» 

CODE, a consolidating Aot, 3 
aids to construction of, 3 
and appeal barred by Limitation, 47 
*Ciiota Kagpore, Landlord, etc.. Act, 29 
English nifes and orders, 12 
established practice, 15* 

Inherent power, 508 
, jsdioial discretion, 30 
iwudiotion to imprison for oontemjit, 16 m 
m^ba|Bent Recovery Aot, 30 
ht^mliBdAr’s Gouits, 26 
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CODE —conlinued, 

and ]x>cuniary jurifidiction, 62 

proceedings in lloveniic (Jourts, 27-20 
provisions of Kout Acts, 27, 28 
Revenue Courts, 27,28,28», 61, 62 
savings of special laws and procedure, 69 
Small Cause Courts, 62-64 
subordination of Courts, 59 
.. I’hief feature of, 2, 3 
date of coming into force, 31 
definitions in, 32-35 
extent of operation. 31 

how far applicable t<» testamentary and intestate jurisdiction, 25 

inherent powers apart from, 16-19 

jurisdiction in oases not affected by, 21 

meaning of British India in, 31,32 

method of construotion of, 3, 4 

not exhaustive, 14,20 

preamble to, I 

provisions ounflicting with Probate and Administration Act, 25 

repeal by, 2 

Scheduled District, 32 

short title of, 31 

title of, 1 

to what Courts it applies, 22 
extent binding, 16 

exhaustive, 15 

00-DKI<’KNDANTS andrcfiptdicata, 128.129 

iin])roiX)iIy jfuued taking part in defence, 658 
watching ai>iK?al, refused costs, 212 
when discovery or inspection obtained against, 795 
issTic between allowable, 8J5 

COGNIZANCE, and appeal, 418-422 
and civil nature of suit, 85 

place of suing (Sect. 16).. 166-158 
bar of, 86-95 ; and see Bab 
of critne, 104 

CODLECTJION of mesno-i)rofit«, 874 

COLLECTOR, and execution against immoveable proiDcrty, 327, 331 
party to suit, 250,256a 
suits in Mofussil (public ehuities), 365n 
transfer of a decree for rent to Civil Oourf, 28 
duty of, in partition, 286 
estate in rent roll of, 9057t 
execution of decree by {Third 1476-1481 

traiviferrod dceiw by, 980 
extract from register of, in attachment, 905 
jurisdiction of, 29 
suits to which same a party, I58n 

COLLUSION as affecting judgment, n7», 88,150 
and intorpleadcr, 1174 

COMBINATION and joinder, 611, 6U» 
misjoinder, 590» 

of defendants and cause of action, 590n 
“ COMMANDING OFFICER ” detined, 1108 

COMMISSION Agent, suit against, whore cause of action aris^, IWM 
and application for leave to sue ^ pauper, 1152 
investigation by, 1093-1005 
issued by foreign Court, 342 

to emmino or adjust accounts, 341 ' 

person of rank, exompt xx^monal appMiftoo^ 
witness, 342. See Exahutatiok by CoiOB^iaB, 
to make a partition. 341. See PABnnoir 
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OMMISSJONER to take accounte, suit by» 89n 
COMMISSIONS (0. XXVI.). 1088-1105 

COMPANIES, joint stock, trading in foreign country, 151«. See Coefora'iion 
COMPANION of party or of pleader, examiimtion of, 775 
COMPARISON of plaint with judgment Andres judicata, 116w 

COMPENSATION, alternativo prayer value of goods as, 867 
for obtaining arrest, (jtc. fSect. 378 

trespass to property in plaintiff’s posscssipn, 166 
woug to immoveable projprty, and place of suing, 158, 165 
person or moveables, 171,172 • 

wTongful seizure of cattle, suit for, 89 
plaintiff entitled to possession and, 931 
•suits and different jurisdictions, 170 

COMPETENCE, and foreign judgment, KK), 118 
and Tca judicata, 13U-142 

uucertainty of local limits, 170 
how determined, 70, 80 

0 ^ in res judicata, U9 

0 meaning of, in Sect. 15.. 157 
of Execution Coui't, 241, 261jt 
•foreign Court, presumption as to, 101 
on what it dfiponds, 157 
• under Act X of 187^. .138 

JOMPETEN'r jiu'isdietion, whon tCourt saul to Im of, 66 
moaning of term as regards jurisdiction, G6» 

jOiMPROMISK, addition to decree of clause not contained in, 1 lOw 
affecting )fill, 25 
appeal withdrawn under, 146 
as regarrLs a wiU, when unlawful under Code, 25 
by Hindu female, 146 
pleader. OSIti 

decree agaimt minor and review, 1362 

• in accordance with, 1467t 
in adjustment of suit, 1073 

^ representative suit, 540 
' Hmf- by or against minor. 1140,11U 
induced by fraud, 250a, 895 
judgment in terms of, 855 
must be treated as new contract, 1077 
of docroo by agi’eemeut, effect of, 224 
, trial of question, 26571 

• withdrawing claim, and jurisdiction, 168 

CONCISE Btaloment and plaint, 712, 713 

pONCLUSIVENESS o! affidavit of documents, ou wlnit painl-a, 702, 703 
foreign judgment, 148,149 

CJONOUllRENT judgments on fact, 441-443 
jurladiotion andre^iudicula, 136,137 
Us pendens, 96 

of Small Cause and Munsifs Courhs in Madias, 156 

OOlSDmON PRECEDENT in pleading, 661, 662 
665 

. 'when averment of performance of implied, 662 
j^^romOKAL attachment, 1186,1188 

OfflnailDSS of applionbOity of 0. IL r. 2. .578 

. fmpoi^ on right to appeal to the Privy Council, 45U 
of execution, Imringiinent of, 9Si2 
fawning , and certidoate of fitness, 447» 
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('ONi>U0TlW(jr the Hulc, mrauiiig ol Icrin, lOllJ 

CONFESSION aiul avouluacc in tlufuiico, 730 
of judgment by defendant, 823 

(^ONKlNiNtJ suit, order, 020 

CONFLICT between Code and Probate Act-, 20 
of evidoaec in ajipeai, 1312 

tJONFLlCTING cases, i i, 13 

deeisiona and resjudicaUi, 117 < 

CONJUGAL lUGHTS, s^iit for rcatitution ol, and cause oi action, 18 

CONSENT and addition os next friend, 545 

plaintiff or next friend, 5G7 
and consolidation in ap{>eal to the Privy Council, 1332 
dopartufo from practice, C9jt 
inherent meonipetcney of Court, 3S4 
jurisdictiou, (58-70, 08w, (i9«, 142 
nature oi decree, 69tt 

arbitrator appointed against and illegality, 175, I Vd?! 
ilecrec and appeal, 387 

doctrine t>f x>onaltics, 2U5« 
by, against minor without leave, J M3 
and dismissal of suit, HGh 
clause in, not contained in compromiM', 11(>« 
no appeal trom, 381, 387 
procedure for setting asnle, 387 
Judge made arijiter by, (»8 
judgment by, 145,146 

and estoppel, 115 
need nut be in wrilmg, 568 
oi minor’s guardian without suuctioii, 2b5/i 
parlies, and Probate, 25 
order, jurisdiction to set aside, J46 
to discontinuance of action, 14Uft 

order (after docroe), for payment by instalments, 8Gb 
suits of Guvenior-Gonoral, 76» 

Governor of Madras, 76 
Bombay, 76« 

CONSOLILA'JTUN of suits, 17, 027 
of suits in Admiralty, 24 

appeal to the Privy Onmed, 1332, 1333 
after, 628 

application of rule, 627 
by consent, 627 

whom onler obtained, 627 

CUNSPlllACY and joinder, 530?t 

(!UNSTiiUCTXON, aids to, 4-8 

and earlier decisious, 3, 9,10 
intention of legislatioii, 4, U 
language of Act, 3, 9 
previous slate of law, 3 
statute 'pari pitssu-t 13« 
m technical boubc, 11 
of a consolidating Act, 3 

a document involves question oi fact and of law, 4041415 

bare denial of contract in pleading, 6G2 

decree as to relief by orders, 154 

delinitioii of pleader, 57,68 

cnactmcntB affecting jurisdiction, 86 

“formal,** in Sect. 2. .36 

judgment, inconsistent in ports, 856, 83Gn 

“residence’* and “dwelling,’* 176 

rule in setting aside ex parte decree, 769 
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CU^J ISTK WCTIO^^ lontimii’d. 

• of Suut. 17.. J07 

iSoct. 47..48, 41) 
term “ suit,” J5)(i 
wUl, 274 

costs iu auit for, 200/*- 
to bu Itboral, 13, 14 

CUNBTUUCl’IVE liabitaiiey, iHln 

COJ^TlAlPX UF COUR'J’ ttiifl costs, 2US 

aud exemption from arrest, 491 • 

suit without luavo agaiuft Receiver, 1240 
by interference with Receiver, 1238, 1239 
disobedience to High Court order for dweovery, 790 
imprisonment for, 1674 ^ 

nature of order passed on, 4G 
none in not tiling written statement, 74f> 
order and appeal, 423n, 428, 4287t 

CUNTENTIONiS of parties ami inter])retation of decree, 117w 
inco^isteut, 570, 57b7i 

CONVENXtS of plaint, 200 

t'ONTl-iflVCX and cinise of autioii, 187-189, oSJS-.V.Hi 
bare denial of saiue in {deading, 662 
• brcaeii of part ul, \fttlun jurLsdielion, 190 
caneellation of, and plaei! of suing. 187 
implied, allegation of, 662 

finding as to existence of, 40 i« 
joinder of parties liable on same, 532, 533 
joint, Bui^> on and joinder, 565/<. 
ifterger off in doerec, 206 
suit arising out of, and eaiisc ul atUoit, 187 
for, and recovery of dowor, 1871/ 

CUM'J'RACT ACT, and place oi suing, 179 

(JOlfrRlBUTIUN, decree fur, 858 
for costs, suit foi', 209?i 
liability in, 858/1 

CONTUMACY of party, T76a 

CONVERSION of several things and cause of action, 592// 

CONVEYANCE by registrar in execution, 93171 

CONVICT (life), not civilly dead, GDS'/t 

CO-OWNER with judgment debtor, bidding in execution sale, 993 

"CO-PLAINTIFF, dismissal as against one, 6l5n 

00?"? df decree and judgment presented with memorandum of ajipeal, 1259 
drafts, delivery of, iu execution, 930 
etc., sent and i^od in transfer for execution, 898, 899 

• 

COPYRIGHT, cognizance of suit for damages, 157 
s^it for infringement of, 171 ti 

OOtlPOJ&TION, and carrying on businc.ss, 180 
foreign, domicile ana rosidenco of, 180 
injunction against, and attachment, 926-929 
meaning of share, 36 
suits against, and joinder, 56471 

by or against (0> XXIX.), 1110-1112 
whm deemro to carry on business, 173 

C0-3HABEB, suit against, 136^ 

Bttito by, and joinder, 564?^ 
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COS'l'S, Advocate-Ucneral suing with rdators for, 365?i- 
aud appealablo raluo, 402 
conduct of party, 213 
decree, 805, 859 

in pre-emption suit, 883, 884 
default in payment of pre-emptive price, 880 
election on misjoinder, 024n 
estate or fund administcriKl, 209n 
guardianship proceedings, 210 
interpleader, 1174 
irrelevant matter, 213 
legal representative, 209 
matrimonial ca*^cB, 210 
misjcondiHd- of plaiuiiil, 213w 
nomimii damages, 214, 214n 
Ollicial Assignee, 209 
])crsonal liability of judgment debtor, 208 
mortgagor, 2087( 
plea of want of jurisdiction, 70» 

])loader’.s lees, 216, 2i5» 
resistance to consolidation, 
suit in wrong Court, 166» 

Apjieal Court interfering with exercise of diseietiun as to 218 
as to, 217,218 
apportionment of, 210 
arbitraiQy awarded, 218«- 
attorney and client, 20971 
award of, by C^ourt without jurisdiction, 207 
<-alculatiou of, 216 
charge for, and interpleader, 1173 
decree as to, and appeal to the Privy Council, -150 
ileposit of, in appeal by party amending, 094» 
discretion of Court, 210 

estimate of, in appeal to the Privy Counoil, 133ri 
execution for, 210 
following the event, 211 
in amendment of pleadings, 685 

after change of chsivacter of suit, C94 

arbitration, 1467 
construction of wills, 20971 
criminal prowodings, 89 

how recoverable, 89 h 
fraudule.nt valuation of suit, 83 
payment- into Court, 1081 
reference, 1351, 1352 
sotting aside decR’C, ex parte, 764 
suit relating to public trust, 376 
withdrawal of appeal, 1274 
interest on, 217 

no separate suit for recovery of, 00 
not awarded and set-off, 210, OIOti 
followii^ the event, 207 
objection as to, 216 
of adjournment, 837 

Adrainistrator-Gcneral, 209» 
appeal, 1320 

to the Privy Council, 1346,1347 

commission to examine person of rank cxcmjd’ from personal appearay 
take evidence, 1103 
<bfendaul who is struck out, 667 

fresh summons to witness after Betting aside decree, 773n 
further portioulais or statement in pleading, 661 
interrogatories, 782 
legal representative, 209tt 
mortgagee subsequent to decree, 1169 
person made party without consent, 208n 
wrongly made pwty, 161n, 21l7t 
publication of sale proclamation, 983 
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V^VOXO- 

» of ivicotod appIij*ation for leave to appeal, 46rm 
remand, 1321 
service, 1380, 1381 
sucocaeful defendant, 209« 
translation in ap|)oal to the Privy (.WncU, 860;i 
trustee, 209n. 

unsuccessful co-plaintiff, 531 
witno.s9 in Magistrate’s Court and judicata^ 155 
omission to award, 208 • ^ 

origin of power to award, 20 • 

parties paying or receiving, ^8 

payment of, by parties not on record, 20« • 

jwrsons not parties inulotcd in, 208 

rate of interest oi\, not speciM, 800« 

reasons, when not following the ever.t, 213 

receiver’s liability fur, 1247 

refund of, 502?fc 

without expit^s order on reversal, 502 m 
security by husband for wife’s, in divorce, 20 
for, in ap])eal. 1275-1270 
• (0. XXV.), 1084-1087 

• for. See iSliClTKfTY 
separate, 214, 216 
Hct-off, 19,216,217, 855 

against mortage money, 210 m 
• solicitor's lion fur, 2l6?fc 

stay of execution for, ])euding apjieal, 1312 
subsequently accruing and appealable value, 81 m 
suit for contribution for, 209w 
taxation by dbsonting trustee, 2U9« 

^^hen in discretion of Com t, 207 
when Coutt not entitled to order, 210 
COUNSEL, witness appearing by, coats of, 210. See Pleadbe 

COUNTERCLAIM, not a separate action for purposes of execution, 916n 
omitted from iSchedule, and why, 488 

* scandalous, 18a 
COURT, act of, 30 

and conduct of suit, 570 
^)iace of suing, 156-158 
presumption of regularity, 30 
suit instituted in a Court without jurisdiclioii, 74 
authority of superior, 11 

Criminal, finding of, not retf jadicaia in civil suit, 105 
g disoretion of. Set UiacKiSTiON 

District, and execution of dooroo, 1477 
definiuoD in Evidence Act, 51 
cxaminatioi; by (0. X.), 776-776 
* exemption of certain women from apjicaraueo in, 489 

• Eoi'^n or Colonial, suit on judgment in, 93 

• decree in, not a bar, 99 

pendency of appeal in, 151n 
^ suit in, 95 

* how jui'isdiction derived, 67 

to U.'guided, 11 

in a Native State, suit on judgment in, 93 
i;' '4 judgment of, and suit, 

jud|itiKBt or order of, without jurisdiction, 67 
\ ■: ; juriidiotion of, to try suit. See Jubbdictiox 
' ’ ftf 1U*X 

\ . -< meaning of term in Sect. 11 (res judteato), 104 

as used in connection with previous suit, 104 

not defined, 62 

‘e4.Agent of ^rdars, suit on decree in, 94 
oo>erdsiuite jurisdiction, lln 
' fiset in^nooc and restitution, 600 
meaning of term, 157 


%’ 
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COUU'r— cuiiiiita,<id. 

on what t;o 2 »j)elenfo (»F, ilfixmds, 157 
onlur hook, ontry of dociKiun by Judgu, hlH« 

(otlH'i- thi-ii lh-e«ul{juoy aiid ]ai'ia(Uution in jX’rsoimm; 107 
powci bring all parlies before it, 607, 567w 
slay, 11)0,101 

iwesinilatioa of ])laint to, 201 
Jt(!vcnui‘, suit on rent-decree of, 1)4 
saving of inherent power of, 607, BOH 
iSniall Cause and damages in wrongful aU^tihznvnC.’iTU 
suit on decree in, 9?, 94 
suit in wrong, ainl costs, JG(w 
ti'uiisb'r of busineHK,^607 
when said to bo of compotcut jurisdiction, bU 

CUUKTS, relationship of, 12 , 

subordination of, 51, 59 

(■UUlvT'li’KEiS Act, doeigion under, 59 

not a decree, 

and applicaLiou for review, 1365 
claim for interest, 2l)4 
joinder of elaun for mcsuc-prolits, 023/» 
presentation ot ap}H*al, 1260 
leturu of ))laint, 71 i 
suit as jmujier, 1168, 1159 
\ aluatioii Act and pecuniary jurisdiction, 157 
\ alualioii of suit, 80 
dismissal of appeal for deHcieney,'17 
fur sei vice, payment of, 1380 
in pauper suit, and appeal, 48 
power to allow payment of, at any »t.fcge, ;)07 
v'alu'ition for, 451w 

(!OVENAN'r and rogistrar conveying in i-xeculion, 930 
separate, and cause of action, 591, 09t« 
when separate contraets, and cause of action, 59 fa 

CjlEDltllld'lV oi w'itueKsi‘8, an<l appc’^al, 1312 

CllEUlTUH, and Administration suit, 8}^ 

attaching goods not belonging to debtor, 378/i 

CIUME, local cognizauee of, 154 

suit for enioreement of punishment of, 154 

CUIMINAL case, right of appeal to the Privy (.ouncil, 436a 
depositioas in, 84 
Costa in, 89, 89a 

Court, decision of, and res jadicaUif 105, lOoa 
evidence in, and in Civil Court, 105 
Hading in, and res judicata, IIS 

ORorS, and execution sale, 321« 

growing, ami moveable property, 34, 57, 61, 160 
wlmt ineludeil by, 57 
wlien cut, IQUa 

CROSS-APPEAL, 39J/t 

CRUiSS'CLAlM, in execution of decree, 909 
and set-off, 738 

t'ROSS-DKCREES, execution of, 914-916 

CROSS-OPJECTlONS and appeal from original decree, 4266, 1269-1209 

CROSS-SUIT, and rex judicata in appeal, 139 
stay of, 191w 

CURE of tcelui'eality, 397 
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CUSTOM iiid pii‘-cnij)tiun, 884 

• exoiuptiiig woniou from ^jersonal a]>pcai’aiice, 489 
cxibtencB oi, is question of fact, 409 

local, in appeal, 409 

uncertain, as in euw of Parsi widow, 489 

DAMAGE, a<.'crual of, ami cauHu of action, r»80M 
and OauHo {)f action, 692 

Kiyjcial, whore none in ]mi)lic nuibl.nce, 355, 356 
to lan<l, claim lor, 165, KHi ^ 

DxVMAGES, amount of, when quostfbn of fact, 410 
and frame of suit, 587-595 
injunction, 1082 

claimed, and apjx'alahle va^ue, 451 w 

cause of action, 595, 595 m 

(copyright and inventions), M'hcru suits for cognizable, 157 
noininal and costs, 214, 214?i 
decrco fur, in delivery of moveable proix’rty, Ht}7 
deemed ])ut in issue, 732 
for ajpeal eontrary to agreement, 388/4 
' ^for wro&gful arrest, when suit for, 025 
in malicious ]n’03ecution, 590 
qil^'stion of, 973^ 

suit for, in nuisance to immoveable property, 163 
^ to recover, and f aynicnt into Court, 1081, 1082 

(unliquidated), claim for, included in “woovery of uxoney,’' 710 
and set-off, 740, 741 

DAMDUPA'r, rule of, 20 Dm, 206, 206/4 

DA’l’K and iutcryst ordered in decree, 201 

of*assent oi Governor-General to GimIc, I 
coming into force, of Ctule, 31 
docLiion and rr-n jiidicat<(, 105 
decree, 865, 866, 1336 

and of amendment-, ami Imiitatioii, 686//, 862 

• in ap]>cal, 1318 
institution of suit, 2Ul. 700 
judgment, 863 
presentation f>f ]ilaint, 201 
voi^hcation and allegations in plaint, 674/i 

DEATH of decree-holder, 8(K) 

of defendant and jurisdiction, 185 

judgment debtor before satisfaction, ^1-278 
partner, 1120 

• pivrty (0. XXII.), 1045-1059 

• after institution of suit, 78 
and enforcement of decree, 279-283 
• fresh suit, 126// 

jurisdiction, 185 

• * before institution of suit, 78 

plaintiff and default in appearance, 763 
respondent and entry nunc pro iuitc, 919 
• party to suit, 665 

DEBT and attachment, 042, 044 

attached and paid to sheriff, 336a 
^ disputed, and saL', 682 

iunuTod by Hindu father, 130 
Shebait, 131 

judgpient, estinguishment of, 222n 
meaning of toroi) 943 
: mntnality of, in set-ofi, 742 • 

, partition of, and bar of partition of lands, 687/4 

• par^iership, suit to recover, and joinder, 563» 
sale under separate decrees for instalmonts of, 982/4 

. Booured by mortgare of immoveable property, and attachniont, 957 
; . • within meAning of ^ansfor of Property Act, and deciee, 909 
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DEBUTTUR, objouLion that property, 251^ 

DKCISION, uonlUcting, and res jndicatay 147 
earlier, and conHtniftion, 3 
English, authority of, 13 

of deceased Judge only recorded in Court Order Book, 848a 
United States Com*t, citation of, 12' 
under former Code, citation of, 770» 

DECLAHATION of validity of assignment of dei^ve, suit/or, 911 

DKOREK, against jjerson not suinmoifed, 937 

ambiguity in, 117«^869 ' 

amendment of, 8(H)-8()4 
and cost?, 8G5, 809 

execution by Collector (Third Schwlulc), 1470-1181 
dismissal of appeid, 47 
interest, 204, 205, 205 a 

aft(?r suit, 204, 205 
misceliancous proceedings, 45 
ordci' ill cxecutioB |u:ocoodiiig6, 43 
])ayincnt by instalments, 868-870 
rejection of ap])oal, 47, 48 
]>l»int, 4<»-47 

appellate, ap^H'al from (0. XU 1.), 1323 
jwsignment of m equity, 908» 
right under, 50 

at variance with iudgment, 117 h 
< ertiJiPd e(»pics of, 889 
j omiucnt on definition, 35-50 
consent, no appeal from, 387 
how set aside, 387 
<’(nitciits of, 805-859 
(late of, 800, 860 

deelaratory, .triving conKi)qucutui>l leliel, 2'4J1 a 
clcomod valid till reversal or suiKTsessiun, lU 
defined, 32, 33 

generally, 35-50,444,445 
dotimtion of, and Civil Courts, 43 
destroyed or lost before satisf^tiuu of claim, 94 
executed as joint, 906n 
C.T Twrfc, 755, 756 
following judgment, 2U4 
formality in, 36, 36 a 
for delivery of moveable ]>ropBrty, 867 

contents of same, 867 

“ for money ” defined, 337 
for possession and mesue-profitu, 870-882 
reco^xry of immoveable i»r<'iimiy, 800 

contents of same, 866 
uncertainty in same, 866 

giving plaintiff more than originally asked in plaint, 689 
holder defined, 33 

and res judicataf 103 
joint, foregoing right to ozocute, 892a 
imperfect, 863, 863?i 

in accordance with CommiBsioDera* report, 1102 
account between principal and ^ent, ^7 
administration suit, 882,884 ' 

appeal, 1318-1322 
arbitration, 1468 
dissolution of partnership, 886 
partition, 887 
pre*emption suit, 883-885 
suit for Bcpai'ato possession of share, 887 
incapable of execution, 219a, 240a 
inquiry mx'ossary for carrying out, 155 
joint and several, and default, 858a 
lost, suit for amount of, 94 
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DECREE*—con<tw.w€(i. 

• meaning of, is a question relatuig to execution, 243 
not according to law, when binding, 3o 
effect of, 35 

of the Privy Council, 1343 

l>ractico with respoct to same, 1343, 1344 
on default, and Sect. 2.. 30 

merits and processual order, 42 
(0. XX), 855-889 ^ 

otder for payment hy inAalmcnts after, 867, 869 
original, appeal from (0. XLT.), 125&-1322* 
proceeding on common gi*oui!0,1264 
preliminary, and apjHsal from final decree, 391 
final, 33 

for partition, ] 100 

question whether p£ parfr or n<»t, 748, 749 
relief granted by, 85K 
(^et. '33), 204 
signature of, 865, 866 
Hilont as to interest on costs, 217 
Bubf^tenoo of, 3197? 
test wiVthor final, 444 
transfer of part of, 908/i 
• right under, 50 

vitiatod by fraud, 88 
which to bo oxeouhid, 223, 2‘23« 
when binding on person not party, 124 
fict-off allowed, 888 


DEFAULT after ^ant of time, 8J19, 840 
and Tc-’t judicata, 144 

purchaser, and loss on re-salo, 986 
Receiver, 1210 
decree on, and Sect. 2.. 36 
dismissal of appeal for, 1282-1284 
in appearance by both parties, 752, 753 
plaintiff only, 758 
on appeal, J2K2 
after adjournDient, 838 
attendance by witness, 204 
* for discovery (Scot. 32), 204 

oomplying with summons to give evidence, 830 
deposit of purchase-money, 8^ 

tender after, 884n 

discovery, 799 

giving security for oosto, 1084,1086 
paying balance of purchase-monoy, 999, 1000 
j>aytnent of oourt-foee, 751, 752 

expenses of witness, 828 
pre-emption suit, 883, 884. 
presenting written statement, 746 
•prftduotion of evidence, 824 
osii^t for dismissal for, not a decree, 33 

" DEFMTLTS, several, in payment of instalmcnln, and cause of action, r>93 


- DEITECT, general power to amend, 606 

in wint as to signature or verification, 60fin 
poolamation of sale, 679, 976n 

' QEjrigjriv^i statement of reasons by Appellate Court, 1.110 

Sl^ESdi and >«toppel in appeal, 416 
,r.' inoonsSstent, 704 

. matter specially pleaded in, 729, 730 
jCvt' statement of, 727-734, 746 

addition as, of person refusing to join as plaintifi, .lOSn 
... .la.. ^ palsies oteiming under, 660n 

i|pt tendered, 120 
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DEFENDANT— continued. 

and transfer of suit (Beet. 22), 190 
born Bub.scqu!‘nt to former suit, 583% 
death of, and jurisdiction, 185 
forum of, 172, 373, 174 
in Ix'ttora Patent (Clause 12), 175 
made' eo-])lii.intifl and limitation, 669 m. 
objection by, in appeal, 414-417 
oiiiskU* jurw<Uoi.ion, acquiescence of, 172, J,73,174 
pro forma, and right to ap{)oal, 388, 391 * 

ap]iIication for rovio4 by, 1366 
roHidenco of, and of ailing, 172-179 * 

residing in another j^roviiicc, andfiorvicc of Humnion'?, 203 
Hummoivs to a})]X‘ar and answer claim, 202 
who may be joined as, 511 

DEFICiENOY of Court fecH, 607 

I>EF!NrriON of act of State, 77 
of actual reRidonce, 176 
attached to the caith, (>1 
British India, 32 
caiTyiug on businesH, IBO 
Code, 32 

eonducting tlic sale, 1019 
Court, in Beet. 11. .104 

which jmssoil a deercr, 227. 228 
decree, .32 

holder, 33 
district, 33 
exeention, 219 
final deeree, 3H, 37 
foreign (5ourt, 33 

judgment, 33 
former suit (Sect. 11), 99 
IJovernnicnt pleader, 33 
immoveable property, 61 
dudge, 33 
judgment, 33 

deiitor, 33 

legal re})resontativc, 33 
litigation under same tille, 134 
mcsne-iu'oiita, 33 
moveat)le propert.y, 34, 61 
order, 34 

party (in larger legal .sense), 124 
plaint, 200 
pleader, 34 

preliminary deeree, 33 
‘ point, 1299 
prescribed, 34 
projvrty, 00, (>1 
public officiu-.s, 34 
relief claimed (Swt. 11), 123 
Revenue Court, 61 
rights of a civil nature, 77 
niles, 36 

saloable interest, 1021 
Bchoduled Dwtrict, 32 
share in a c'orporation, 35 
signed, 36 
trial, 199 
try, 104 

wrong done, in Sect. 19. .171 

DRFiEflATION to Collector, of power to execute decrees affainst imuOTOfthfb 
327-331 

of oxocution of ]>rooess, 921 
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DELiVE^Y of clrftft of document, 930 

ondorsomont of negotiable instrument, 930 
of goods sold, 189 

immoveable property in occupancy of debtor, 1031 
occupied by tenant, 933, 1033 
paper books iu appeal, 1284 
posHossion, representative r«'*8isting, 266n 

DEMEANOUR of witness, 84(i § 

* an( l*appoHl, 1311, 1312 

DEPONEN'P, attonrlauoo of, 850 • 

DEPOSTI', In appeal to the Privy Council, 13:14 
in sale of imm<jvoablc property, 909 

• discretion to forfeit, 1001, 1002 
effect of not making, 999 

setting aside sale, 1004-1010 
Small Oause Courts, 63 
of costs by party amending, 691» 
purchase-money, default in, 885 
• • tender after same, 8855}. 

• with agent, and intor)>lcader, 1173 

DEPOSUTION in appealable cases, 844, 845 

in criminal cose, roacling them to witnciis, 848a 
^ examination by <f»mmifl8ion, 1091, 1092 
ini<'rprctation of, 845 
not taken regularly, 4l2n 
objection to correction of, 846 
road instead of oral examination, 412« 
when evidence without constmt, 1092 

DE’I'ENTION inVivil i)riF.on (Scot. r>5), 28(i-2!):! 

of resisting or obstructing debtor, 1035-1038 

DETERMINATION of attachment, 959 

DKV^STff AN of idol, and public trust, 370?} 

DEVOLUTION of joint righta, 1120 

DILTOENCJfi in collection of mcHno-prohtfi, H71 
meaning of, HVOa 

DISALLOWANCE of addition, SGOa 

of coats of special appellant, 211« 
flct-off, 738 a 

DIS5hARCtE^ of injunction, 1210, 1211 

DISCOVERY— 

• aff^ting dooumeiita, 788 
affidavit in answer, 786 

• ♦ • no exception to be taken to same, 787 

time for same, 786 
of documents, 788 
%nd delivery of interrogatorioB, 777 
further particulars, 778 
object of interrogatories, 777, 778 
•time for delivery of intorrogatories, 779 
appucation for discovery of documents, 788 
concluslveness of affidavit, 792 
costa of interrogatories, 782 

coufbe of party objecting to answer infeerrogatorieB, 783 

Court may direct tnva voce examination, instead of further affidavit,, 788 

different meanings of “ in possession or power,” 7fK) 

dooumenta protected, 786 

fo^m of affi^vit of documents, 789 

notice to* produce documents, 795 
tnoriminaiting inteorogatory, 786 
inspection ifdoonments, 794 
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DISCOVERY — continued, 

in'^ufficioncy, supoiXTOgation. 787 

interrogatories to iw subnuttecl to (-ourt, 782 

irrelevance in discovery, and in croHs^xatninHtioji. ilislinguished, 784 

leave, to intorrogato, 779 

moaning of “ inalcrial,” 781 

“ npiiosite )Mvrf.y,'’ 78l) 
noii'compliance with order for, 798 
notice to produce, for insi»cction. 795 
object and nature of, 777, 778 
objection to affidavit of documenfe, 79J 
ob]<‘etionH to answer mterrogaloricp, 78; 

(0. XI.), 777-800 
order for inspection, 790 

appiictttiou for same and affidavit in support, 798 
requiring answer or further answer**, 787 
]jart.y made only for purpose <'f, 80 
power to order, 203 
premature, 798 
privilege, 785, 791 
production of documents, 793 
questions put maid 784 
refused if injurious to public interest, 785/? 

“ relating to any luathT,’’ meaning of, 791 
Healing up, 791 
{Sect.'30), 203 

netting aside and striking out interrogatories. 78t» 
verified copies, 798 

what documents must bo included in affidavit, 7fX) 
when further affidavit required, 792 

DISCREPANCY between proclamation ami certificate, 979n 

DTSOREl'ION, judicial, and appcid to the Privy Council, 46(i 
and attondanco of witneH.% 833, S33 j? 

Code, 30 

intercBt after date of suit, 204, 205 
decree, 205 

transfer of suit (Sect. 22), 192 
as to authorizing collector to stay sale, 330, 331 
costs, appt^al from exercise of, 217,218 
nature of, 207, 210, 211» 
rxercusc of, 30 

and irregularity, ^8 
by Receiver, 1245 
in equitable set-ofi, 739 

in grant of injunction, and how restricted, 1198, 1200 
Htrlking out and addition of parties, 553, 554 
instances of matters of, 408, 409 
interference with exorcise of, Appellate Court, 211 
manner of exercise, 30/i, 408,122f>n 
nature of, 30 

refusal to exorcise, as to additional evidence, 408» 

to recognize assignment of dooree, 50 

when exercise of, liable to review or appeal, 408 

DISMISSAL acquiesced in, a bar, 498 

for default, order of, not a decree, 33 
refusing to answer interrogator's, 42 
of appeal and decree, 46 

res judicata, 39 

for default of appearance, 1282 
under 0. XU. r. 11..863 
application for execution, 969 

minor co<plaintiff from suit on attaining majority, 1146 
suit, 761, 762, 764, 758, 760 
appeal fzom, 389 
ree judicata, AOn, 116,117,144 
suit, distingmishfid from reieetion of ulaint. 718 
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DISJjJ.ISSiL— ioniimied. 

of suit, for default, in appearaneo by both partita, 752, THU 

plaintiff, 768 

payment of court fees, 751, 752 
uoii-appcaranco after wljournincut, 8^10 
, in default of security for costa, 1084,1085 
on application of inmor attaining majority, 1140 

* default in pre^unption, 883, 884 

, when summons not MerV<^, ote. (0. IX, r. 5), 754 
on ground apart from nferita, 30^2 
(summary) of appeal, 1270 

DISPAUPERING, U6fl 

DISPOSAL of suit at Ih’Rt hearing (0. XV.), 823-824 
of suit in non-ap]»arauco a-ftor adjournment, 838 
on pn^liminary point and remand, 1290 

DISPOSSESSION and delivery in execution, 932 
by decree-holder, 1040 
of stranger, 932 

• • DISQUAMWCATION of Judge by porHonal interest, 60, fiOa 

• and transfer of suit, 195. 196, 19(in 

DISSENT from judgment in appeal, 1318 
DISSOLUTION of partngraliip, decrees in suit fijr, 880 
DISTRAINT, suit for recovery of property under, 165 
DISTRIBUTION of assets, 331-340 
DISTRICT Court, 33, 60, 51 

, • and additional or assistant Judge (Sect. 24), 193 

• certain suits for damans, 167 
transfer of suit, 196,198 

appeal, or proceeding, 193 
presentation of plaint, 201 
(in Bombay) and suit when Government party, 158 

defined, 33 
Judge, 51 

and additional Judge, 62«i 

• jurisdiction of, 79 
(Scheduled), 32 

DIVISION COURT, appeal from, 54, 55 
point not raised before, 55 

DIJ’-ORCE— 

Act, English, rules of, 26 
procedure, 26 

proceedings and attachment before judgment, 1 UK) 

DOCUMENTS, admission of, 801 

• conitruction of, question of fact and of low, 404. 415 
decree for execution of, 930, 931 

. delivery and service of draft of, 930 
' of COOT of draft, 930 

discovery of, 786, 788-793. 8 e.e Discovery 
impoundmg of, 809 
i^pection of, 794-796 
power to mak<; orders relating to, 203 
production of. 793, 796, 805-808 
proper custody of, not a question of fact, 404 
, plotedt^ in msoovery, 7^ 
rdectlont^, 806 

reuad on in plaint, endorsing or annexing a list of, 712 

iwtim <d, ^9 

epedfioatjon of, in Special Case, 1175 
ttusmissioa of, In appeal to the Privy Council, 1338 

ICSypE of corporation, 180 
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DRAFT of document or of ondoreomont in execution, 930 

DRUM, omifiBion of boat of, in proclamation of attachment, 958 
proclamation by boat of, 934,1033 

DUES for different years and identity of relief, 98 

DWELL, diKtinguished from reside, 176 
meaning of tcim, 176,177 

DWELLING, and resideiiee, 174,175 


EASEMENI' un<l claim in alternative, 61^271 
riglifc to, and cxeention sale, 248» 

^‘EFFECTUAL scTvdro ” defined, 653 

KJFATMENT by hindlord and party suit, 661 
suit changi'd into redemptieu suit, 869» 
for, and res jidicnia, 134 

ETiE(iT10N and joinder of plaintiffH, 511 
by plaintiffs, C>16 tj, SIStt, 6247i 
and remand, 1298 

EMBARRASSING matter in pleadings, 672 
ploadmgH, 70571 

ENDORSEMENT in tranufer of negotiable iuHtruments aiul shares, 995 
of hun<li and plaee of payment, ]89n 
negotiable instrument, 930 

instruments or shart^ sold by Court, 095 
on copies of admitted entries, 807 

summons, and evidence of s(Tvice, 649, 057 

ENDOWMENT, foreign, funds of, 184 

objection that iiro^ierty held for, 255 

ENFORCEMEN'J' of foreign judgment, 150, 153 

ENiUdSH Admiralty Gouii, praetiee of, 21 
Gourts, jurisdiction of, 152 
decision, applicability of priiwiph' in, J3 
(hatrinc of res judicaia, lOl 
Rules and Orders and (kMle, 13 
us to set-off. 7377i 
. in divorce, 26 

wril', servlets of, in India, 654 

ENLARGEMENT of time, 500 

ENI'UY of judgment nunc jtro litTw, 853, 919 

EQUrPABLE execution, and Receiver, :136» 
jurisdiction of High (Jourts, 161 
in fcrsonamy 165 
set-uff, 738, 739, 7397i 

15QU1T! ES, transfer of decree aubjoet to, 907 

EQUITY (natural), eousideration of, 14,10,20, 21 
nf mlem])tlon and bar of sceond suit, 90, 91 
resjudicida^ 133 

whtm attachable in execution, 297 

ERROR affecting merits or jurkdictioo, 394-397 
and review, 1366 
restitution, 498 

App(dlato Court only a Court of, 76 
ill exercise of juriadietion, 07, 68 *tii 

finding of fact, and second appeal, 399-406 
grant of relief, 087^ 
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ERROR-*<onfmufid. 

* in order amending decree, 8G4 

orders, 42C~430 
procedure, 411 

and second appeal, 412 
stai^ment of facts affecting jurisdiction, 82 
of law regarding evidence, 402, 402», 403,403» 

• in determination of fact, 402 

inforonoo from fimling qf foot, 403 
not affecting jurisdictioif, 394, 39o» 

merits of ease or jurisdiction, ?194 
power to amend, 509 * 

when award not vitiated by, 1407 * 

ESTIMATE of expomes in appeal to the Privy Council, 1336 
ESTIMATION of mesne-profits, 872, 873 
ESTOPPEL, 117, 118 

and agr(‘enient to be bound by oaths of others, 144 
(ionroe in sj>ito of finding, 118 
^ ^ without jurisdiction, 113 
defendant apiwaling against eo-ilcfondant, 391» 
judgment by consent, 146 
• luatbu* alleged in written Htatoineut, 119 
ploft of want (if jurisdiction, 70 
ju'ivity, 121a • 

as to valuation against a defendant, Blrt 

binding, though suit rc'lates to different property, I lt» 

by judgment hy consent, 145 

not taking or pn'ssing an objection, 418 
distinct 4 |apacities, 126 
(♦istinguinjied from rp<! judicaUtf 101 
from proving want of jurisdiction, 70, 70»i 
in application for execution of decree, 278 
new i>artios, 125, 126 
no construclive, 118, 144 

• not a question of fact but of legal infenmeo, 464 
of dofonec in appeal, 415 

defendant from setting up a defence, 415 
right to aiipoftl. 387 

EVASION in defence, 732, 733 

EVENT, costs following, 211-214 

meaning of teiin, 211, 212 
not following, 207 

and reasons, 213 

EVIDENCE^ ftdditinml, in apiical, 1307-1310 

admitted in wrongly granted jwiew, 1376 
Act, and foreign judgment, in rem^ 149 
admissibility of judgment in, 104 

allowed, though Court not satisfied that it is iiocc^ary, 46Sa 
amendment alter all taken, S39» 
and affidavits, 850, 851 

on information and belief, 851 
identity of eause of action, 121 
material objects, 811 
• pleading, slight variance between, 6tU> 
teat of identity of suits, 118 
by sale-certificate, 3I6n 
c&ar disregard of, in judgment, 410 
conflict of, and appeal, 1312 
l6n6 esMf and Court of Equity, 849 a 
decree by yara<2ar, 125n 
made without, 470n 
dooamenta relied on as, 723, 724 
doooi&dnta^, production of, 805 
of law of, 101 
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BVIDBNOK— coiiXinued. 

frtilurc to produce, at. first hc'aiing, 82*1 

wh(‘ii case for tlaal H24 

how takon in appealable coses, 844 
in Court without jurisdiction, G7» 
insufficient, decision, on, 12tt7 
isfiuj' on which token, and finding, 855ft 
manner of recording, 846ft 
incmoTftndum of, 845 ^ 

taken by another Judge, 848 ' 

when judge unc^ble to nuiko same, 847 
niisconoeption of, and socund appeal, 407 ' 

new, and applicatioit for review, 1359 
not produced when Court satisfied, and appeal, 844 
of moKne-profits, 87t) 
service of snmmoriH, 649 
substantial injury in execution sale, 1019 
on now iasuo in Appidlate Ooui-f, 820, 820n 
rehearing, record of, 130G 
order passed without, 460n 
party not permitted to adduce, 478a 

summoned to give, by opponent, 778, 778a 
plaintiff’s default Ix'foro close of, andw^V^tcoto, 144 
power to issue summons to give, 204 
primd facie, of residence, by recital in Iwnd, 174 
proceoclings in Ciuminal Court, 105 
production of, mided by issues fi»d, 816 
l>roof of refuKftf to take, 844» 

Tofuflal to toko or record,« error of prooedure, 411 

statement and production of, at hearing of suit, 842-851 

summons to give, 825 

under Sect. 13H, how taken, 846 

use of aaswoTS to inU^rrogatorios, 800 

want of. not cured by default in conteatii^ a point, 817 

KXAMINATTON by commission, 1088-1105 
by Court (f). X.)» 775-776 

ascertoinnumt whether* obligations ailmitted or denied, 775' 
oral examiaation of party, or companion of party or of pleader, 
775 

substance of examination to be written by Judge,,775 
when personal appearance of party directed, 77C 
in proolftmation of salci, 977 
of applicant for leave ti> sue as i»au})or, 11,52 
serving officer, GIKf 
witness in house. 480,489ft 

open Cf>urt, 843-849 
witnesses (0. XVTll.), 842-849 
■pro intcressc -nto, 1239 

practice in, 1239ft 

EXCESS in realization, restitution of, 498 

recovered under decree, recovery of, 95 

EXCHANGE, rate of, and appeal to the Privy Council, J345 

EXECUTION (Part IL). 219-340 
after traiudcT, 900 

again-st immoveable property, and second appeal, 418n 
and alienation after attoobmont, 310-316 
arrest and detention, 286-290 
attachment, 293-316; and «e Attachment 
distribution of OHsets, 331-340 
duration of imprisonment, 291 
exemption of women from am»t and detention, 290 
partition or separation of shares. 285, 286 
release from impilaonment, 291, 202 
sale, 315-.327; and sec Sale 
transferees and legal represontatives, 271 *278 
appeal from orders in, 1274 
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I'jXKOU'WON (Part JI.)— cotiiinued. 

• application to orders, 2J0 
applicationB for, arc proceedings in nuits, H>9 
certificate of result of. 231 
Courts of, 229, 230 

creditor, privity with purchaser at sale, 135 
dooroo*incapablc of, 219/j, 240« 
definition of, 210 

“ Court which ptw^l a doci*ec,” 227, 228 
fftjlcgatiou of, to CoIIcctfr, 327*^1 
dispute arising after, 245m • 

effect of withnrawal of appliiai ion for, 155 
enforcement against legal representative, 279-2S3 • 

for costs, 216 

interest on money realizcd^in, and rep(»ven*d, IM 
jurisdiction in, 83, 84 

and interest after <!ccro<*, 81 
over, 109, 170, 224 
liability of ancestral })r(>port\', 284 
limit for time for, 208-271 
limitation of powers, 232-'234 
of decft'c, 804 

against lirm, 948-^952 
and merit's of decree, t59a 
sale in, and subsequent i*cvorBal of docroc, 772 
decsrccH by Collettors (Third Schedule), 1475-1481 
passed in foreign territory, etc., 234 
native States, 2^ 

what ordeK made iu arc appoalatlo, 48 
1 iau!>fcn*ed decree, 231 
(Crder XXL), 890-10-44 
jM'oocdtir^in, 278, 491, 495 
proeeedingH, addition of patty m. 55tJM 
and suit, 43 

construction of. Sect. 47.. 48, 49 
co-widow joined an joint decree-holder, 550 
ex-parte order in, 439, 495,490 
Jutl^e to act on his determination in suit, 155?t 
not meludod in “ suit ” in 0.11. r. 2.. 577 
suit, 43 

order in, and res judicata, 107, lOHw, 151, 154m-, 155 
suit within meaning of Sect 10. .97 
tecimical defect in, 404a 
Avlion order on, is a deem*, 43 
whether proceedings in suit, 107 
process in, how granted, 219 
questions to be detcrniinod by Court of, 230 
resistance to, 340 
sales, objections to, 48 
second application for, ]5n 
Secfcfc47, and appeal, 202-208 
• “ arising,” 253 

auction-purchaser, 200 
fraud, 240-252 
” parties,” 260 
representative, 266 
separate suit, 252 
teehnioal defects, 281 
construction of, 230 
ntattors held to be within, 241 
object of, 238 

orders held to bo within. 245 
when case not witl^, 247-249 
transfer of dcciec, 230,231 
whataoquirod by purchaser in, 314, 315 
decree may w executed, 223 

‘£fe«Bi;BS5£>iiATn’ii (legal) 
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JiiXEMPTlUN from arrost anti publio officer, 34i5 
from arrest under civil process, 490 

nusaniiig of “ Tribunal,” 491 
no privilege without honajidcSf 491 
})iirposc of privilege, 491 
jui LscUotion, 70, 70n, 77, 78 
waiver of, 09 

jK'i'sonaJ tt})j)earaiicc, |»rsoa*i of rank, 489 

Purdanajjhin wo^nen, 489 
G 

JOXKIUU.SK of judicial discretion. /Sec^J)isCHETiO?r 

EXHIBITS, copicH of, iu apjwal, 1281 ' 

< 

l^X-VAliTE apjfli(!ttLion for review, J304 

dforoe after aiiplioation for aidjuununeut, 7fK) 

against minor without guardian for suit, set aside, 1184 
and res jadfeata, 140 
in Court of first instance, 36 
naturii of, a question of fact, 748, 749 
rcquiaitcH for, 765, 766 
.s(‘tiing aside of. ^ee SSTTQTQ &BIDS 
wliou defendant not heard, 746 
ojxlcr, and a{){)cal, 1282 

iu c.vrution prucocdinjps, 496, 400 

EXPENSES of oolloctiun ut ineane-profita, 874i 876 
ot (;ommish:iou, U03 

registration of document in execution, 939 
witness, 828, 828n 
ju-co'Assry, of witness, 834 

and suit, 89 

EXPEltT witness, fee, 827, S28 

EX'l'ENT’ of ojHiration of Code, 31 
of British India, 32 

EXTINGUISHMENT of judgment-debt, 1077t 


PACT, and cause of action, 183, 183rt 

concurrent findings of, end append, 442, 443, 455, 450 

concurrent judgmeutfl on, 441 

finding of, and second a]>^K*al, 399-^6, 1313 

importance of first ascertaining, 8, 8a 

niificoncoptioD of, and transfer of suit, 197 

new, to Ixj specially pbaded, 729,730 

notice to admit, 802 

operative and ultimate to bo pleaded, 701 
power to (.letermine issues of, in aecond appeal, 422 

EAOTORS and Jurisdiction, 181 a 

FILING of copies ami a’rtificato in transfer for execution, 899 

FINAL decision (former), and rc« jitdicofa, 1^, 143 
decree, and interlocutory order, 37 
in foreclosui’C, 1165 

inortgagc-siut for sale, 1166 
docreos and orders, 444-449 
judgment, 446 
meaning of, in appeal, 444 
term, 37 

order defined, 444 

FIND'NG, decriH) in spite of, and estoppel, IIS 
effect of absence of, and review, 136U 
inconcluvsivo, and rea judicolor, 143 
not on morite of cose, and reajudkaia, 143 
of fact, and second appeal, 390-406, 1313 
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* of fact, concvuToiit, 441*-t43, 454-45G 

error in legal infereuco fi'om, 402-405 
of law in, 402 

on immatorial matters, and res judicata, 119» 
remand, correctness of, 1313 
Special Case, 1175 

uunecessai-y issue, and res judteafa, 147 
test tvhetlior incidental or not, 118 
w^ich operates as res judic<Ua, 11# 

FINK, and defaulting witness, 204 • 

« 

FIRM, execution of decree against, 048, 952 

suite by or against (0. XXX.), 1113-1120 

FISHERY, suit for rent of, and igimuvcable projwrty, 171 

FITNESS for appeal, certificate, 440 

l^URCE, preventing execution of decroe by, and limitation, 200, 27U 

FORECLOSURE by puisnn mortgagee, 1162 
fina^^creo in, 1105 

* ^ immovunble property, place of sumg, 158 

preliminary decree in, 1165 

F0KE1G*N cor])oration, domicilo and residence, 180 
Court, 5L ^ ' 

* cummlsHlon issued by, 341 

defined, 33 

included by “ Court ” in Sect. 11. .104 
suit pendent in, 95 
endowment and jurisdiction, 184 
li^is, suit by and against, 1115,1117,1118 
judgment %nd broach of IiuUan law, 150 
Evidence Act, 150 
in perH^mm, 150 
inquiry into merite, 153 
interuatioual law, 148 
relation condemned by Indian law, 149 
res judicata, 99,100, 147-154 
suit for right to immoveablo property, I (>4 
» vitiation by fraud, 150,151 

nature of such fraud, 150 
conclusivcness of, 148-150 
dclined, 33 

duty to obey is new cause of action, 587 
onforceraeut of, 150 
execution of decree upon, 154 
liow enforced, 93 

jurisdiction determined, 148 
used, 147 
in rem, 150 

* limitations to operation as rc« judicata, 119 
mistake of fact or of law in, 149 
natural justice, 149 

obtained on decree in British India, 154 
]U'esumption as to, lOl 
suits to enforce, 161,162 

use of, as bar, distinguished from attempt to enforce, 152 
when not oonchisive, 66 

oonolusive and not, 100 
soveroign and oxem^ition from jurisdiction, 76 
* submission to same, 76a 

no substituted service on, 651 
State (suit by), 348, 349 * 

State, suit against envoy of, 361, 352 
summons, service of, 202, 203 
territory, service of aummons in, 656-657 
^ execution of deorees in, 234 

• 
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FORKIGNEK, and defondact in Sect. 20. .174 
and jurisdiction, 152,153 
can'yiug on buflincB.'i through agent, 174 
non-resident, and jurisdiction, 78,184 

FORM, effect of disminsal of appeal in iwint of, 145 
matters of, and IVivy Council, 13n 
of action when immaterial, 701 
execution of document, or of negotiably instrument, 030 

FORMS- 

Apix’ndix A.—PleadingH— 

(1) Titles of suits, 1386 

(2) Description of parties in particular cases, 1385 

(3) PlainlS” 

No. 1. Moucy lent, 138fi 
No. 2. Money overpaid, 1386 

No. 3. Goods sold at a fixed pnee and delivered, 1387 
No. 4. Goods sold at a reasonable prico aud delivered, 1387 
No. 5. Goods made at defendant’s request, and not accepted, 1387 
No. 0. Deficiency upon a re-salu (goods sold at auction), 1387 
No. 7. ^vioos at a reasonable rate, 138$ ' 

No. 8. ^rviocB and materislB at a roasonablo cost, ] 388 

No. 9. Use and occupation, 1888 

No. 10. On an award, 1389 

No. 11. On a foreign Judgment, 1389 

No. 12. Against surety for payment uf rent, 1389 

No, 13. Breach of agreement to purchu&e land, 1390 

No, U. Not delitor&g goods sold, 1390 

No. 15. Wroudui dismissal, 1390 

No. 16. Breacn of contract to serve, 1301 

No. 17. Against a builder for defective workmanship, 1391 

N(». 18. On a bond for the fidelity of a clerk, 1391 

No. 19. By tenant against landlord, with special damage, 1392 

No. 20. On an agreement of indemnity, 1392 

No. 21. Procuring properly by fraud, 1392 

No. 22. Fi'audulenlly p'ociiring credit to be given to HHjOtiier 
])orsuu, 1393 

No. 23. Polluting the water under the plaintiff’s laud, 1393 

No, 24. Carrying on a noxiouH manufacture, 1393 

No. 25. Obstructing aright of way, 1394 

No. 26. Obstructing a highway, 1394 

No. 27. Diverting a water-course, 1394 

No. 28. Obstructing aright to use water for irrigation, 1395 ' 

No. 29. injuries caused by negligence on a railroad, 1390 
No. 30. iujuries caused by negligent driving, 1395 
No. 31. For malicious iirosccution, 1396 
No. 32. Moveables wrongfully detained, 1390 

No. 33. Against a fraudulent purchaser and his transferee with 
notice, 13W) <■ 

No. 34. Rescission of a contract on the ground of mistakp, 1397 
No. 35. An injunction restraining waste, 1397 ^ 

No. 30. Injunction restraining nuisance, 1307 
No. 37. Public nuisance, 1398 

No. 38. Injunction against the diversion of a water-course, 18$6 
No. 30. Restoration of moveable property threatened with destruc*'. 

tion, and for an injunction, 1398 
No. 49. IntCTpleader, 1309 

No. 41. Administration by oreditor on behalf himself ^ all 
other erediters, 1369 

No. 42. Administration by speoific legatee, 1400 
No. 43. Administration by pocuniu y legatee, 1400 
No. 44. Execution of trusts, 1401^ 

No. 45. Foreclosuroofsole, 1401 

No. 46. Redomptioit, 1402 

No. 47. Specific performance (No. 1), 1402 

No. 48. Spooific peifomance (Nu. 2), 1403 

No, 49. PartnerAip, 1^3 



(4) Written Btatemcnte— 

General defences, 1404 i wni 

No. 1. Defence in suits for goods sold and delivered, 1404 

No! 2, Defence in suits on fonds, 1405 
No. 3. Defence in suits on grantees, 1405 
No. 4. Defence in any suit for debt, 1405 

No. 5. Defence in suits for injuries caused by negligent driving, 
144)5 • 

No. 0. Defcnee in all suits for^ongs, 1405 

No.. 7. Defence ifi suits for detention of goods, 140(1 

No. 8. Defence in suite for infringement of^opyright, J 400 

No. U. D(deneo in suits for infringeiueni of trade mark, 14()() 

No. 10. Defoneci in suite relating to nuiaancos, 1400 

No. 11. Defentib to suit for forockwure, 140(5 

No. 12. Defence to suit for redemption, 1407 

No. 13. r>(‘fen{r to suit for spociii<' jKTfornjaiice, 1407 

No. 14. Defonee in administration suit by }>ceuTiiarv legatee^ 1407 

No. 15. Probate of will in solemn form, 140tS 

No. 10. Particulars, 1408 

^pp<*Sdt»c P.—Process— 

No. 1. Summons for disposal of suit, 1400 
^ No. 2. Summons for settlement of issues, 1400 
No. 3. Sunnnons to appear in person, 1410 

No. 4. Sumiieons in summary suit on nogotiabk'instrument, 14 JO 
No. 5. Notice to person who, the Court, considc'rs, .should be added as 
eo-plaintiff, 1410 

No. (). Summons to h'gal roprceontativo of a doecased defendant, ]4l 1 
No. 7. Order tor transmittsion of summon.^ for service in lh<' jiirisdieiion 
^ of another Court, 1411 

No. 8. Order for tramsmis.«ion of Hutntnons to be s('rv{'il on a prisoner, 
*1411 

No. 0. ()rd<T for transmission rd suinm<»ns t() .serviul on a public servant 
or soldier, 1412 

No. 10. To accompany return of summons of another Court, 1412 
No. IJ. AffiduviJ. of pr<M*o.ss-seiver to {weom]mnv return of n summons or 
notici', 1412 

No. 12. Notice to defendant, 1413 
No. 13. Summons to witness, 1413 
•No. 14. I*roclamatjon requiring ntlendauce of witne.ss, 1414 , 

No. 15. Proclamation reijuiring atiendancK^ of witness, 1414 
No. 16. Wan ant of attachment of pro|mrtv of witness. 1414 
No. 17. Warrant of arro.st of witness, t4lfi 
No. 18. Warrant of committal, 1416 
^ No. H). Warrant of committal, 1415 

Appeiulis 0.—Discover 3 % Insiiection and Admission— 

No. J. Order for delivery of interrogaliffies, 1416 
No. 2. Inten*ogntorips, 1416 
No. 3. Answer to interrogatories, 1416 
No. 4. Order for affidavit as to documente, 1417 
No. 6. Affidavit a.s to documente, 1417 
No. 6. Order to produce documents for ins^»cetion, 1417 
No. 7. Notice to produce documents, 1417 
No. 8. Notice to inspect documents, 1418 
No. 9. Notice to admit documente, 1418 
No. 10. Notice to admit facte, 1418 
No. 11. Admission of facte pursuant to noti<«\ 1419 
No. 12. Notice to produce (general form). 1419 
Appendix D.—Decrees— 

• No. J. Decree in original suit, 1^0 
No. 2. Simple money decree, 1420 
No. 3. Preliminary decree for fwecloHurc, 142! 

No. 4. Preliminary decree for sale, 1421 
No, 5. preliminary decree for redemption, 1422 

No, 6. Decree for foreclosure.—First Mortgagee v. »Second Mortgagee and 
^fortgagor,—Successive periodB for redemption, 1422 

5 
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FOKMS— tonlinued. 

Apprmlix P.—Decreoa— coniinued. , 

No. 7. Dccreo for sale.—First Mortgagoo v. Second Mortgagee and Mort¬ 
gagor.—Ono period for redemption, 14‘2.‘l 
No. 8. Decree for sale.—Second Mortgagee r. First Mortgagee and Mort¬ 
gagor.—On© period for redemption, 1423 
No. 9. l)(!croc for sale.—Rub-mortgageo Mortgagee ar.d ilortgagor, 

tho amount of the original mortgage exceeding that of the 
sub-mortgage, 1424 

No. Kt Final decree for forecl<»irf*, 1425 , 

No. ]}. Deoree against mortgagor personally, 1425 
No. 12. J>eoroc for rectification of instfument, J42i4 
No. 13. Degree to ai*t aside a transfer in fravwl of creditoix, 1425 
No. 34. Injunction against private nuisniice, I42fi 
No. 15. Injunction against building higher than old level, 1429 
No. 10. Injunction restraining uai of prKr’atc road. 1420 
No. 17. Preliminary decree in an administration-suit, 1420 
No. IK. Final ilcereo in an adminisiration-suit by a legah^e, 1427 
No. 19. Preliminary decree in an administration-suit by a logal-eo, whcio 
an executor is held ja^rsonally liable for the payment of legacies, 
1428 

No. 20. Final decree in an adnunistratiou-.sult by noxt-of-kir, 142H t > 
No. 21. Preliminary decree in a suit for dissolution of partnership «.id the 
taking of partnonhip accounte, 1429 

No. 22. Final decree in a suit for dissolution of ])artnership and who taking 
of ]>artiicrBhip iwcounte, 1429 

No. 23. Decree for rfico-rory of land and mesne-profits, 1430 
Appendix E.—Exticution— 

No. ]. Noiiee to show cause why a payment or adjusi.ment should not bo 
recorded as certified, 1431 
No. 2. Precept, 1431 

No. 3. Onh'r Hcuding deercse for execution to another (Jourt, 1431 
No. 4. (V'rijfieate of nnn-salisfadion of decree, 1432 
N<t. 5. C'ertifieute <»f execution of decree transferred to anotlier Court , 1432 
N*». (>. Application for execution of decree, 1433 
No. 7. Noticii Ui show cause why execution should not issue, 1434 
No. K. Wjwrant of attechment of moveable property in execution of a 
do( rec for money, ] -^4 

No. 9. Warrant for seizure of specific moveable property adjudged by 
decree. 1434 

No. Id. Notice to statf* objections to draft of document, 1435 
No; 11. Warrant to the bailiff to give po-ssossion of land, etc., 1435 
No. 12. Notie<? to show cause why warrant of arrest .‘should not issue, 1435 
No. 13. Warrant of anv-st in execution, 1430 
No. 14. Wmrant of eomniiftal of judgment-debWr to jail, 143C 
No. 1.5. Order for the release of a jxTSon imprisoned in execution of a 
jleeree, 143G 

No. Id. Attwihmcnt in oxocuUon.—Prohibitory order, whci'o the property 
to l>e attached consisia of moveable property to which tho 
defendant is entitled aubjeot t‘o a lion or right of some otbt/T 
jH*rson to tho immedmte possession thereof, 1437 * 

No. 17. Allachment in execution.—Prohibitory order, where the property 
('onsistH of debts not secured bw negotiable instrumentB, 1437 
No. 18. Atfaebment in execution.—Ih*ohibitory order, where tho property 
consults of sharoa in the capital of a corporation) 1437 ^ ’ 

No. 19. (.Irdcr to attach salary of pubiio officer or servant of railway oompaa^ 
or local authority, 1438 , ./ • 

No. 20. Order of attachment of negotiable instrument,*1438 «• - 

No. 21. Attachment.—Prohibitory order where the^op«ty 

mon^, or of any security in the custody of a oourt of jusi^e 
or oraoer of Government, 1438 

No. 22. Notice of attacbmont of a decree to the court which pifeed it, 140 
No. 23. Notice of attachment of a decree to the holdet of the decree, U89': 
No. 24. Attachment in oxeoution.— I^ohibltory order, where the ptopwjj 
consists of immoveable property, 14M ^ 

No. 25. Order for payment to the plaintiff- etc., of moneW.'a^.' 

hands of a third party, 1439 
No. 25. Notice to attaohii^ creditor, 1440 
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FORM 8— to^nued . 

Ajljpendix E.—Execution—cotilmiwd. 

* No. 27. Warrant of sale of property in execution of a decree for money, 1440 

No. 28. Notice of the day fix^ for settling a sale proclamation, l^WO 
No. 29. Proclamation of sale, 1440 

No. 30. Order on the Nazir for causing service of proclamation of sale, 1442 
No. 31. CortiOcate by officer holding a sale of the deficiency of price on a 

* re-salo of proix>rty by reason of the purchaser’s default, 1442 

. No. 32. Notice to person in possession of moveable property sold in execution, 

1442 

No. 33. Prohibittry order against payment of debts sold in execution to 
any other than the purcl^or, 1442 

No. 34. Proliibitory #rdcr against the transfer of shares sold in execution, 

1443 • 

No. 35. Certificate to judgmcnt-debl-or autliorizing him to mort.gag{‘, h'aso 
or soil property, 1443 

No. 35. Notice to show eauao why sw-le should not ho set aside, 1443 
No. 37. Notice to show eauso why sale Kliould not be set aside, 1444 
No. 38. Ortificato of wale of land, 1444 

No, 39. Order for delivery to certified purchaser of land at a sale in execu! ion, 

1444 

No, 40. Summons to appear and answer charge of obstructing execution 
• •# of docnv, 1444 

No. 41. Wan ant of committal, 1445 
y No. 42. Authority of the eoUcctor to stay public sale of land. 1445 

Appendix F.—Supplemental l*r(wi*cdiug8— 

No. 1. Warrant of arn'^t bc*forc judgment, 1445 

No. 2. Security for appearance of a defendant arrested Ix'fore judgment. 
1440 

No. 3. Summons to defendant to appear on surety's application for 
discharge, 1447 

No. 4. Order for committal, 1447 

* Na. 5. Attachment b(‘foro judgment, with ordcj' to call for security for 

fulfilment of <lccree, 1447 

No. 6. Security for tlio proiluction of proj>erty, 1148 

No. 7. Attachment before judgment on proof of failure to fuinish seciiritv, 
1448 

No. 8. Temporary injunctions, 1448 
No. 0. Appointment of a rcct‘iver, 14.W 

• No. 10. Bond to be given by receiver, 14.50 
Api^ndix G. —^Appeal, Reference and Review— 

No. 1. Memorandum of a]»]ical, 1451 

No. 2. Security bond to Ik* given on order Iwing made to slay execution 
of decree, 1451 

No. 3. Security bond be given during the pendency of appeal, 1452 
No. 4. Security for costs of apy)cal, 1452 
No. 5. Intimation to Lower Court of admission of a))pcal, 1453 
• No. 5. Notice to respondent of the day fixetl for the hearing of the apjical, 
1453 

No. 7. Notice to a party to a suit not mode a part y to the appeal, but 
^ joined by the Couii as a respondent, 14.53 

• • No. 8. Memorandum of cross-objection, 1454 

No. 9. Dooree in appeal, 1454 

No. 10. Application to appeal in/omd pau^em, 1464 
> No. U. Notice of appeal in fortn^ pattperi^, 1455 

No. 12. Notice to snow cause why a certificate of appeal to the King in 
Council should not be wanted, 1455 

« No. 13. Notice to respondent of admission of appeal to tho'King in Council, 
1465 

No. 14. Notice to show cause why a revie w should not bo granted, 1455 
Appendix H.—Miaoellaneous— 

No. I. Agreement of parties as to issues to be tried, 1465 
No. 2. Notice of anpUeatiou for the transfer of a suit to another Court for 
^ - ■ trial, 1466 

No. 3. Notice of payment into court, 1457 

No. 4. Notice to show cause (general form), 1457 

No. 6. List of documents produced by 1467 


t 
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FORMS— conXiniud. 

Appendix H.—Miscellaneous—cojUtntied. 

No. 0. Notice to parties of the day fixed for examination of a witness dbout 
to leave the jurisdiction, 1458 
No. 7. Commission to examine absent witness, 1458 
No. 8. Letter of request, 1458 

No. 9. Commission for a local investigation or to examine aepounts, 1459 
No. 10. Commission to make a partition, 1450 
No. 11, Notice to minor defendant and guardian, 1400 
No. 12. Notiee to oppadte party ^pf (lay fixed for hearing evidence of 
pauperism, 1460 ‘ 

No. 13. Notice to surety 6l his liability «nd(‘r a deoree, 1400 
No. 14. Register of civil suits, 1461 ‘ 

No, 15. Regi£Li‘r of apjM'ols, 1462 
Second Sohediile—Appendix- 

No. 1. Application for an order of ref(T(‘nB^,\ 1473 

No. 2. Ordorof refertmcc, 1473 

No. 3. Order for apjwintment of new arbitrator, 1473 

No. 4. Special case, 1474 

No. 5. Award, 1474. 

FORMAL construction of term in Sect. 2. .36 
possession. See Symbolipat. 

FORMALITY in decree, 36, 36* 

FORUM, choico of, 162 
Mni/ractu8f 187,188 
of defendant, 172, 173, 174 

FRAME of suit (0. JL), 573-G2S 

FR.\MING isHUCfi, 813-822 

I'RAIJD, affecting validity of sale and scparaU‘ suit, 219-252 
allogatiou of, in plaint, 700, 700w, 701 
alleged, in appointment of Receiver, 121^ 
and conficnt-dcerec against minor, 1142 
Hoparatc suit to set aside decree, 765 
by plaintiff, and validity of .sale, 1024 
decree obtained by, and sale, 101,5 
extrinsic to matter tried, 150 

and foreign judgment, 150 
foreign judgment obtained by, 100 
ground for sotting aside award, 1467 
in exaggeration of claim, 82, 83 
execution of satisfied decree, 895 
inducement to compromise, 896 
insertion of name of purchaser in certificate, 322, 326 
publishing or conducting sale, 1010, 1016, 1019 
jurisdiction to set aside decree for, 186 
particulars of, in plcadii^, <>61, 687 
pica of, and amendment of pleading, 687 
preventing execution of decree, 269,270 
refusal to confirm sale, on ground of, 19 
vitiating judgment, 67w, 88,160 
sale, 249,249n 

when appellant not entitled to raise (mestion of, 413 
it gives new oauso of action, 580 

FULL BENCH^oonourrenoe in reference to, 12n 
when no refereiuje, 12n. 


GAIN, defendant personally working for, 172,182 

personally working for, and meaning of work, 1^2 
place of suing, 182 ' 

GARNISHEE ORDERS, subject of, omitted from Schedule, and why, 488 
GAZETTE, notification in, of transfer of suit, 200 
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GENERAL CLAUSES ACT* applicability of definilions in* 51 

OHATWALl lands in Birbhoom, and cxocntion, 21*3 
{shikmi) tenure and execution, 2® 

t«Durc, future rents and profits as such not attachable, 2U8 
tenures in Kharulcpoiv and oxccuUon, 283 

UOMASTAH of firm, wh(‘U a recognized agent, 034 
GOODf^solci and place of delii^ry* 189* 

wrongful detention of, and cause of action^SfKl 
GORAH land, suit for, and joindeif 643, 044 
GOVERNMENT added as party by Court, 555 * 

and carrying on busiuess, 180 
definition of public officer, 34 
(Indian) and juristliction, 70 
Local. iS’cc Looal Government 
party to suit in Bombay, 158 
pleader defined, 33 
solicitor, costs of, 210 
suei^ ^Uere cause of action arises, 181» 

• suit bjPor against (0. XXVII.), 1106,1107 
GOVBBNOR-GENERAL, assent to Code, 1 

Council and transfer of suit, 200 
(JBABE, Court of lowest,•meaning of term, 157 
GRANT of relief, error in, VtHn 

“ GRA'JTS,” ajjpcarance without issue of summons, B39 
ORATUITlES^atid attachment, 301 

GROUND, appeal affirmed on new, and coats, 213 

for exemption from personal appearance, 489,490 
independent, of jurisdiction, 172,173 
of action, and duty of party, 122, 12,3 
Jurisdiction through reaideijpe, 178 

• privity in estoppel, 124a 
statement of, by Judge, 33 

GUARDIAN, and suit by or against minor or per.son of unsound mind, 1129-1148 
(uf minor), fraiul or negligence of, 133 


HANDWRITING, documents mendy tendered for eompai-isoji ol, 724 

HEARING, disposal of suit at fir.st, 823-824 
of apwal, 1281-1310 
Special Case, 1176 
suit (0. XVIII.), 842-849 

’ depemitions, and interpretation of, 845 

effect of improper taking of depositions, 845 
evidence not produced, and appeal, 844 
taken before another Judge, 848 
under Sect. 138. .845 
where ecTeral issues, 842 
examination de bene tsae, 849 
of witness, 843 

further evidence after close of plaintiff’s cane, 843 
how evidence taken in appealable case.'^, 844 
memorandum of evidence, 845 

in unappealable cases, 84G, 84 
objection to, and appeal, 844 
power tp examine witness immediately, 848 
inspect, 849 
recalling witness, 849 
record in Engluh, 845 
remarks on demeanour of witness, 846 
right to begin, 842 

statement and production of evidence, 842 
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HKARING— continued. ' 

of Buit (0. XVIIL), taking down particular quebticu and answer or objection, 846 
when Judge unable to make momorandum of evidence, 847 
witnesses excluded from Courty 844 

AMA construction, a substantial queatinn of law, 455 

HEIR, and accrual of cau«o of action in suit for legacy, ISOn 
and alienation by Hindu widow, 690n f 
legal representative, 258,258n 
representation of widow, 27un 
decroc against Mahomedan, 280 
in possession, sued,^281 
of mortgagee, suit by, and joinder, 564n 
mortgagor, opportunity to red^m, 281 
obligee, suit by, and joinder, 6C6n 

IIEIRH, suit agaiust some, and bar, 593» 

HEIRSHIP, certificate of suit to set aside, 187n 
succession by, in execution of decree, 275 

HlUH fJOURT, a Court within meaning of Sect. 9. .66 
Admiralty side of, 24 
and aids to construction, 6-8 

amendment of doerce, 855,855n 
decision of another, 11 > 

delivery of paper books in appeal, 1284 
dismissal after summons returned unserved, 754 
Insolvent Court, 23 

jurisdiction in pcrwwm, 165,166, 167 
Mamlatdar’s Court, 26,26n 
])roiX'rty partly outside jurisdiction, 169 
relation to subordinate Court, 21 
stay to avoid inconvenience, 96 
suit on decree of Hmall Cause Court, 93 
transfer of suit (Seel. 22), 190, 192 

apix^al, or proceeding (Sd^t. 24), 193 
(Lettors Patent), 194 

appellate jurisdiction of, and conferring jurisdiction, 108 
(Calcutta), and Mofussil service of duinmons, 065 
local limits of, 74/i 
calling ease to its file, 867w 

Chartered, and execution before aHcertainmeni of costs, 481 
power to examiuc witness immediately, 848 
(0. XLIX.). 1382 
savings, 481 
Kpccitj provisions, 481 

application of, 481 

wlien not affected by rules in judgment and decree, 863-856, 865 
who may address, 481 
constitution of, 1,2 
definition and Qeneral Clauses Act, 51 
duty of, in appellate jurisdiction, 2! 
how jurfcdiotion eonfoircd on, 67 
inherent powers of. Ijjherbst 
iuterforonco of, and jurisdiction, 460,470 
judgment under Lettore Patent, 52-^ 
jurisdiotion of, 71, 74, 160,482 

and revision, 458-468 
over chariti('s, 358,358n 
to im})ri8on for contempt, 1 
limit of powers under Sect. 17. .107,108 
local jurisdiction of, 33 ^ 

not bound by decisions of other High Courts; 12 
only limit upon original jurisdiction of, 79 
orighxal civil jurisdiction of, and Beet. 16.. 150 
side not subordinate, 54n 

power to transfer suit under Tjetters Patent (clauso IS), 18 
(Presidency), and meaning of cause of action, 183,184 
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HINUJJ, aftj proLaU', 70!» 
obaritablc trustH, 303 
coimnuiiity^ no suit ou lx*hali of, r»35 
father, ciToiieoQH decree in ejectnieiif agaiiiHt, JliO 

suits by and agaiiwt, and rc<i jtidicata, 130, i: 
females,compromise of suits by, 146 
heirs, suit by, and joinder, 016 
joint family, and cause of action, 5t)2 
lay and moaning of immovt^able pioperty, lOOw 
cases, and decree, 86^ 858/t * 
son, and father’s debt, 131 • 

rights of, 130 • 

snits by and against, us such, and joiiHl<*r, 564n • 

widow, alienations by, and oatme of action, 531, 588w, IHJ8 
j^under, 531n 
and representation, 711 

son adopted during litigation, 711 
decree agaiast, 126-128,276 

and representation, 276n 
reversioners, 280 

^ Joint-family in execution proceedings, 276 
^ i^it by or against, and res jftdicoia^ 126-128 
‘ leorsbippeTS m temple,interest of, 368,868» 

HDUpAV, close, sale on, 201n 
^ presentation of plaint on, 200 

IfyNBI, j^yment by, and aoorual of cause of action, 180 
, whenp endorser liable to pay, 189?^ 

HUSBAND of married trustee or executrix, and joinder, 1128 

HTDEI^BAD,* service of summons in, 6.54 


IDENTIFICATION of defendant’s premises (service of summons), 047, 640 
of iramovoablc property, 860 

* in attachment, 004 
land iii (Uspute impossible, duty of (Jourl., 726 

IDENTITY of cause of action, test of, 131 
of matter in issue, 114 
parties, 123-120 

relief and lis pcndtms, 95, 96, 97, 98 

demands for different vears, 98 

suit, 106 

• test of in res judicata^ 118 

IDOL, debt incurred for by Shebait, 132 

future voluntary offerings to, not iittaciiablc, 298 
• right of worsliip of, and execution, 300 

ILLBG^LUTY and iiTegulanty, 1013 

and misjoinder, 619 ‘ .r 

res judicata, ]50 ■■ ■ ' 

0 review J'Tid revision, 473-477 

validity of sale, 1013, 1014 , . ; • 

IMMATERIAL matter and res HO- ’ 

IMMOVi^ABIJ! paoriSRTY. 

IMPLICATION, decision by, 116 ■' >, 

of grant of ancillaiy relief, 123 ,” 

itoJED avertiifiit of performanoo of condition, 682 
oontract in pleadings, 662 • 

XUPOUEDlIfG of documents (O. XIII.), 806-812 

dniing wrongful possession, profits of, 33, 34 
and consent to jurisdiction, 384 
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INOONSISTEN'J' titles o-nd tUdoiiws in plcadingK, 704, 705 

iN(!ONVKNtEN(JK. stay on oeuouni of, 90 

INCKIMINATINH interrogaWry. 780 

INCUMBRANCE and distribution of iiesetiJ, 931, 3o2, 
and proclamation of sale., U8l, U82 

INDEMNITY in suit on lost wgotmblo insl-rumont, 724 

INDIA (British). Ncc Bbitish Jkjua ^ ' 

ft 

INDIAN Oouncils Acts, laws under and aa> ing eiaus'*, til 

law, ttppar(>nt mis^kc as to, in foreign judgim^nt, 140 

INFANM'. AVr Minor 

INFORMATION and belief, ovideiKT on, 861 

INFORMATIONS, exhibited by Advocate-General, 844 

J NFRTNGEM EN1' of provisions of Code, 13 

right, suit based on, and plaint, 704 

J N H EK ENT jurisdiction, saving d, 608 
power and remand, 1300,1301 

seourity for restitution, 603. 
stay, 1272 

in case of fraud and niisrepTesentation, 19n 

- persons of unsound mind (not so adjud^), 1147 
.scandalous matter in memorandum of appeal, ISn, 1260 
oi restitution, 500 
1(1 amend records, duration of, 860 

oxtont of same, 801 
invent ]»roccdure, Hbi, 17» 
stop abuw* of reeiirds, ]8rt, 1259 

INJ UNCTION (ancient light), and suit to recover tlebt or damages, 1082 
and ap]»cHU !20K 1212 

payment inGi (Jourt-, 1082, Ut83 
relief, 712 

restitution of eonjugal rights. 928 
decree tKintainiug, anti legal i-eprowintati\o, 277 
for, and eorpt>ration, 92f»-928 

dehned, 1190 

essentials to grant of relief by, 1197 

granted under prayer for further relkd, 708 

in public nuisance, 356 

mandatory, 1197.1197tt, 1200 

no Hot-off ill suit for, 740 

o]iLTaiion of appointment of Receiver as, 1221 

j^Hirpetual, enforcement of, 928 

And limitation, 929 

restraining defendant from suing plaintiff, 1174 

suit brought gainst Itwiver without leave, 1240 
sought by minor not propwly r^ijirea^ted, 1139 
ttnnporary. compared with appomtmisiit cj Receiver pending suit, 1221 
{O. XXXIX,)* 1195-1214 ; 

INJ URY (substantial), and setting aiddea^, 1010,1019 

INQUIRY as to imupcrism, USD 

and appeal, 1328: 
as to jurisdiction, 07«, 75ft', . v 

merits and forvign judgment, 163. 
plea of })ayinont by 002ii 

rent and raosno-profitR, 870,871 
value in ap[X'al to the Privy Council, 1333, 1334 
by Collector in execution, 1476 
in administration suit, 882 
local, in additional evidence in rkppeal, 1307 
Munsif sending case for 89694 
necessary for carrying out decree, 166 
whether assets exhausted, 1345 
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INgANfTY, alleged, of defendant, and non-apj>«;aranco» 751 
INSOLVENCY, and Code, 3 

exception of High Court in exorewo of jurisdiction in, 482 
jurisdiction, 21-24 

of High Court, 482 
of party (0. XXTl.), 1059, 1060 
orjlerB in, 24 

petition in, and signature and vcriticntiiui, 1112 

• proceedings, 44 • ^ 

set-olf in, 738 

INSOLVENT Act, and rcsidenc(!, 177 
Court, 21-24 

constitution of, 23 
limit of jurisdiction, 23 
nature of, 23 

relation to High (X)urt, 22, 23 
estates and decree in adminis^ation suit. 882 

INSPECTION of documents (0. XI.), 777-800. See DiscovnaY 

INSTAIfliENTS ol interest, and limitation, 869 

* payment hy, and decree, 868, 869,870,1167 
V ’ jlBverid), default in, and cause of action, 593 

INfflEITOTION OP SUIT, 200-202 
i ' and place of Buii](. See Flags of Buiva 
public ohuii^es, 356 
.date of, 202, 682 
*' in forma pauperis,'' 1149 *1161 
in summary procedure on ncgotmble instruments, 1177 
not btirrod by Sect. 10 (Im j>end<‘nx)^ 97 

• of interpleader, 1} 72 -1174 
(0. IV.), 036 

INSTRUMENT' {negot ialde). Sec N kuotj \ blk U stko m knt 

IN8UPPJCIEN(JV of plaint, 725-720 

• of stamping of plaint, effect, 716-72(^ 

INTENTION of liCgislaturc, 3, 8, 9 
not cli'arly expressed, 4, D 

• 

JN'l’EREST Act, dcoiaious on, 206« 
after decree, 204, 206 

and jurisdiction in execution, 84 
discretion as to, 205 
after suit, order as to, in decree, 204 
and decree, ^4, 205, 206 

•dismissal of " the rest of the claim,*' 200 
Limitation Act, 870 
payment by instalments, 868 
restitution, 602, 502n 
* return of purchase-money, 1029 
before suit, 204 

decree flilent as to further, 204 '4 
of money recovered under rev ert a d 
on costs, 217 v/-', 

in Privy Counoil.appeal, 1^6 ■ ^ 

• deposit, 1081 ‘ . 7 . 

mesne-profits, 881 ‘ ^ 

subsequent 

price not Inoludod in deficient^ cs indoe, 967 
lurioT to decree and appealable value, 4^ 
rate ol, 204 

(saleable), meaning of, 10^1 

in private sales, 1028 

subsequent to decree and appealable value, 452 

DTTEBFEBENCE by High Court with subordinate Court, 21 
of Hi^^Court and jurisdiction, 461,470 



1620 


INUICX. 


INTETUM oi(l«r, I2IU, I2JJ 

dofinod, 1210 

iiiMt-ead of mjuQcUon, 1210 
Hale, 1212 

INTERLOCUTORY 
jiKlgment, 447 
order and iiiial dcHJrec, 37 

roviaion, 465,466, 467 
re^judimla, IW, J66 
moaning of term, 4‘16 4 

orders, 444-448, 1212 

(0. XXXIXdf 1196-1214 
prooeedinga, afhdavita in, 850 
costa in, 107, 860 

IN'I’KRNA'J'IONAL law, and Hoot, 20. .186 

inuorroot view of, in foreign judgment, 100, 149 

INTERPLEADER, 354 

and agents and tonante, 1173 
HtakoholdoT, 1174 
{0. XXXV.), 1172-1174 

IN'L'ERPRETATION of Act. See CoSBTBtlonoN 
of deposition, 845 
question of law, 440n 

IN'l'ERROOATORTES, 777-800; and -ee Disooveey 
dismissal for refusal to reply to, 42 
incriminating, 786 

in examination by coinmission, 1091 
power to make orders relating to, 203 

INTERVENTION in suit by petition, 1241)( 

INTESTATE, jurisdiction, 25 

INVENTIONS, cogniziance t>f suits foi damages oonc<!rmug, 167 

INVEN'l'ORY in attachment, 004, !M»5,1213 

LNVESTiOATlON (local), eommiffi'ion to make, 341,1093-1096 

INVESTMENl', order for, 1213 

IRR EGULARIl’Y affecting jurisdiction or merils of cases, and misjoinder, 019 
affecting merits of case, or jurisdiction, 394, 397 
and (‘xercise of discretion, 408 
review n nd revision, 477,478 
as to Court, in place of suing, 156 
cured by certificate of sale, 1023 
in orders, and objection, 426-430 
pleadings, 670 

procedure of foreign Court. 153 
inaUTial in sale, 68,1013-1018 

(instanoes of)i$79-988^^. ^ 

IRRELEVANCE hi discovery and io«Poa8'^»a^^fciMon‘di8tinguw^^ 784 

IRRELEVANCY in pleadings, 870 ''’‘''■• 'i/ . 

IRRKT.KVANT matter, introdaotidiK^Md i!0«i»,ij3,J346 

ISSUE, end oi, ]0» 

and re.^ judicofa, 108-111 
defined,712 
general, 731 

material, failure to dotermiue, and appeal, 410, 411 
matter constructively in, 119 
matter in and U$ peiidens, 06* 96,07 
res judicaUtf 110-118 
not framed, and res ptdicato, 116 
tendered, and defendant, 120 
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tSS yE— 

of summons (0. V.), C37-til)0 
to witness, 826 

same distinguished from leave to supplement evidence, 826 
parties at, and not at, 82S, 824 
settlement of (0. XIV.), 813-822 
unnecessary, and plaintiff, 120 
' res jitdicafa^ 147 

jrhen said to arise, 108 ^ ^ 

tSSUES, resettling by Appellate Court, 1303 
framing by Appellate Courts 1304 


lOINDER, 611-672 • 

and cause of action outeido jurisdiction, 186 
plaintiffs in different Courts, 157 
suits relating to mortgages, 1102-1164 
of causes of action, 602 

action against several alienees, 608 
alternative case, 013 

and claim by^ or against executor, administrutor, or heu', 62J 
jurisdiction, (»2 
relief sought, 612 

suit for recovery of immoveable property, 62J, 623 
valuation for jurisdiction, 622 
consolidation of suits, 627 
examples of suits bad for misjoinder, 612 
Hindu or Mahomodan heirs, 6J6 
in suits by reveraioners, 612 
moaning of “ cause of action,” 608 
jointly intcitistod, 616 
objections for mkjoindcr, 619, 620, 622, 628 
order for soparai^on, 625 
confining suit, 626 
origin and scope of rules, 603, 604 
party in different capacities, 015 
plaintiffe jointly interated, 616, 016 
postponement pending test action, 628 
power to order separate trials, 624 
procedure under last Code, where misjoindor, 6J7, 618 
present (’ode, 620 
“same defendants jointly,” 613 

examples <»f misjoinder on this 
point, 614 

examples when no misjoinder, 615 

• summary of rules, 605, 607 

parties to suite, 511-669 

effect of misjoinder or non-joinder, 641 
nature of rules, 516-618' 

* objections as to, 670-672 

6oopo of rules, 611-618 
waiver of objeotjons, 671; 572 . 

detendants. 511 
idaintiffs, 611 

respondent by AppoUato Court, 12^ 

« trOBtoes and legal representatives, 1128 

iOIKT And several liability, and res judicata^ 130 
^ Oontraotors, and res judicata, 129 

dbbtors, effeot of judgment against one who adinite claim, 823 
.dsoroe-^older, 892 

and oxooutien, 906 

estate, pipshase of undivided share, 1032 
famfly, Hindu suing as representing, 711 
manager of, nof agent, 174n 
^position of Hindu father and son, 130 

, Bpeoification in al^chment, 905 
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JOINT—ccm<mw£i. 

Hindu family, and r&f 130,131 

holder, costs of, 216 

of property in execution, 967 
owners suin^ ill trespass, survival of cauw’- of action, 1048 
party, and judgment for one or more, 529 • , 

posscssinn of immoveable property, delivery of in execution, tMJ 
property, and attachment, 21Mi, 297 

preference for eo-flharer in sale, ]^02, 1003 
right distingi^liod from right eiiioyed in common, 515, hlTm 
to relief. 620 ^ 

tAovolutum oi. A 12V) 

tenancy aiu\ partition, 11, lti4 

tortfeasor or contractor, and joinder of parties, 626 

judgment against one, 583 
wrongdoers and tcs jvdicata^ 129,130 
JUDGE, Additional or Assistant, and Sect, 24. .193 
and delegation of functions, 1093,1093?i 

finding on issue apart from decree, 855, 865n 
jurisdiction. jScc JumSDionoiT 
presumption as to jurodiction, 470 
prohibition from adding to judgment, 863, 863n 
public statement of reasons, 86371 
record of reasons, 1313 
reference to Full Bench, 12,12n 
rojiort on securities, 1341 
assumed to have exercised discretion, 2J8« 
autliority of reasons given by, 11 
deciding on grounds not open to him, 21871 
defined, 33 

disqualification of. and transfer of suit, 196 
by personal interest, 6(5 

dissenting from judgment in appeal, 392-394, 1310 
(District), 50 

and additional, 52/^ 

duty oj, and acceptauec of eHtablished principit', 11 
constructing act of Court, 30 
exercise of discretion, 30 
interpretation of law, 9 
judicial notice of .statute, 14 
passing orders, 
technical objcctioiis, 13 
in application of laws, 20 
to state and a}»praisc evidence, 131 (>h 
wlien no specific enactment, 16 
dying before giving reasons for decree, 854« 
effect of disqualification on judgment of, 65 
erroneously assuming existence of fact, 402, 4027i 

holding himself bound to make order, 4767i 
having no inherent jurisdiction, 68 
included by definition of public officer, 34 
jurisdiction uf, &ik\ rc9 jvdiwta, 139 
looking merely to ap])earance of document, 40271 
made arbiter 1)y consent, 68 
misconduct of, and appeal, 382 
not oonsLdcring all facts of case, 401,401ft 
legally appointed, and juri^iotion, 65, 06 
objection to, by party, and transfer of suit, 200 
opinion of, and costs, 113271 
overlooking jicint in appeal, 1313,1314 
])ostscript to document, 40271 
power to consult otners, 62 
presumption as to due appointment of, 66 ' 

statement of grounds by, 33 

roasoDB. See Ks^o^s 

subordinate, and nomination of Keceiver, 1226n 
vacating office before signing decree, 866 
when deemed presiding in separate Court, 62 
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JUDGMENT, admissibility of, in evidohcc, 104 
, aj^inst dead man, 78 

one of several joint-debtors, effect of, 823 
party dooeased after institution of suit, 78 
before same, 78 

and roviow and revision, 447-480, 800-803 

at variance with decree, 117 k 

binding person not party, 124 

by eonsout, and estoppel, 145 

(^nfession, by (lcfendan|, 823 t 

doemod valid until revorpal or suiM-rscfisiom iM- 

defined, 33 , 

effect of jxnirUng ftp\K'al on. 382 

enforced in personam, Ififi 

erroncom, of {'OTn]>e1.eiit C’*ourl, G7, US 

ex park, and appearance, WO, 717 

excessive olaboratbui in, .52 

final, distincuislied from prtdiminary, 447 

foreign, and canHc of action, 587 

defined, 33. Forkion .TnnaMRNT 
for general administration, 1128 
^n^ or more of joint parties, 528 
bow fat conclusive, 111 
iniprojxsrly obtained, 58 
• t\m\rey judiraift, 104 

in arbitration, 1468 

case-law, how t(^l>e read, 10 
rem, 150 

iSfX'cial ( aso, 1175,1176 
terms of oompromisc, 855 
meaning different from English, 52 

•of, under Jx-tters Patent, 52 -57 
tffd dis]»Oiing of question as ])resen1od, 52w 
of Court wilbout jurisdiction, 67,148 

Judge disqualified by personal interest, UU 
Lower Appollat(5 Court, ami statement in, of rcasom, 416 
the case distinguished from rrs judica/a, 107 
on what to be based, 52 
0. XX., 852-880 

findings on issut's, 854 
<>i Small Cause Comi. 8.74 
Kignflture of, 863 
when pronounced. 852 
written by prodoeessor, 852 
pronounoemont of, 204 
Sect. 33..204 
• vitiated by fraud, 88 
when action lies on, 92 

action on, not |wrmittcd, 03 

■nUDGMENT-DEBTOR, 33 

, Qjid gxomption from arrest, 490 

rocovorv of oxooss recovered under decree, 94 
iuciudos a ship, 50 
^meaning of term, 60 
legal repi’escntativo of, 50 
teansfer of liability of, 50 

JtiDGMBKTS, final and interlocutory, distirguished, 447 

JUDICIAL act, presumption as to, ,30 
dMcretion. See Disorktion 

• 

JOBISDICTIOK, Admiralty, apraal from Judge exercising, 55 
and acauieseence of defendant outside, 172,174.175 
onnse of action, 182-190 
choice by plaintiff, 172,173 
oomproiwe withdrawing claim, 1118 
oonaent of parties, 68 
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.TURISDICTION -continved. 

and effect of Sect. 16. .155 

erroneous proceedings, 67, 68 

execution of Privy Council decree,.1345 

foreign funds, of endowment, 184 

foreigner carrying on business through agent, 174 

grades of Courts, 167 

joinder of causes of action, 622 

UmitationH, 169,172, 173 

memornndiun of appeal, 1269 

uon-reHident foreigner, 184 , 

place of Hiiing, 156-158 

public ckarliAlxle tniKt, 357-358 

reference, 1349-1354 

rcfidcnce, 174-179 

sutjjcct-niatU'r, 70, 71 

suit as pau[)cr, 1IKJ 

suit for attached projw'rt.y, 974 

torts, 185, 186 

validity of appoiutniont of Judge, 66, lUi 
appeUaU' of High Court, 21 
lircacli of part of contract within, llKl 
oaus(^ of action arising outside, 174 
eom^M'f-ont, 157 

and fomgn judgment, 100, 148 
resptdicatat 136-142 
eoucurrciit, and lis pendens, 95 

res jitdicfUa, 137, 138 
construction of enactments affecting, 86 
('ourts outside British, but not foreign, 61 
decree without, and estoppel, 117 

resjvdicata. 142 

dof^Tminccl by nature of claim, 81, 82 
differ(‘nt, and oonipcnsation suits, 171 
kinds of, 67 

equitable, itj 'personam, 165,166 

of Ifigh Courts, 160, 163 
error in stating facts so os to found, 81 
not affecting, 396,395n 
or irregularity affecting, 394-397 
estoppel from proving want of, 70 
exclusion of, by bar, 86 
first acquired, and Us jtendens, 97 
foreign, how existenec of, detiu’mineil, 148 
fraud so as to found, 81 
given on sjieeifiod terms, 68 
High (fimrl, and ]iower to confer, 168 
liow conslitutc<f, 65 

derived and conferred, 67 
primd fade determined, 79 
judgment or order without, 67,148 
inimoveable ]»roperty partly within, 167 
in amendment of decree, 8^-^ 

appeals and execution, determination of, 83, 84 
appointment of Receiver, 1222-1229 
oases not affected by ()ode, 21 
injunctions, 1198 
libel, 186 

in personam, of Courts other than Presidency High, 167 
test of, 166 
in set-off, 743, 744 

Special Case, 1176, 1176 
inherent, 507,608 

instances of, 16-19 
of subordinate Court, 2], 22 
saving of, 607,608 
inquiry as to, 67n, 76n 
judgments of Courts of co-ordinate, 1-1 n 
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J URIS^GTIONw^o?i«tW£^. 

• limited but exclusive, 73 
local, 67 

°nd cession of territory, 31 
change of residence, 78 
consent, 08 

death of person liable, 185 
district, 33 

luse of action outside, and joiiidor, 385 
mits of, 73, 7-1 | • 

ature of, 73 « 

waiver of, OHn • 

meanings of term, 66, 07, 400,470 ^ 

in different Sections of Otnle, 07 
Sect. 9..67 

not oonforrod by coiHcnt when iucoTnpctency inherent, 384 
given ))y consent, 142 
(d)|oction as to, after romaml, 414, A\An 
to, wlicn to bo taken, 190 
of Oivil Court, and execution by OoUoetor, 328 

in partition of rcvcniio-^wying land, 1101 
•(J^leotor, 29 
Knglish Courts, 152 
High Court, 71-74, HH>, 482 
^ and revision, 458-408 

original civil, of “ Presidoncy ” High Courts, and Sect, 
species of, and extent of same, 72 
Small Cause Court, 02-fVt 
Sovereign in Council, 435,437 
on what it depends, 142 
over oxeeiition proceedings, 160 

, subject-matter must exist throughout proeeedings, 71 
patently valid, objecti<m to, t-aken at any st-age, 395 
jxjcuniary, 02 

and fraudulent exaggeration of olaiin, 83 
Suita Valuation Act, 83 
unwarrantable addition to claim, K2 
value BtaU^d in plaint, 82 
consent of partie-s, 67, 68 
equitable set-off in excess of, 71« 
how determined, 157 
limit of, ill particular Courts, 79 
in particular suit, 79 

niul over valuation, 80, 8] 
how determined, 79, 80 
iikmIc of valuation, 

not ousted by finding, 82 

though limit affcerwwds pnased, 82, 84 
W'aiver of, 6H» 

personal, and death of party, 78 

non-resident foreigners, 76, 77 
* general rule as to, 77 
how conferred, 75 
on what it depends, 74 
special exemptions from, 76, 76ft, 77 
plea to, and sotting aside sale {0. XXI. r. 00), 1013 
presumption as to, 141 
ireaumptiona affooting, 67n 
protest uainst, 70 

refusal of, through misconception, 460«, 470n 
revisional, 458,458ft 
Ale under deoreo without, 1013 
speoial^iS? 

Admiralty, 24 * 

Courts—&naU Canse,-26 
MamUtdar's, 26 
Beveoue, 27-30 

. exclnsiva and transfer of suit, 198 

* 
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.TURLSDICTION— continued. 
spc'pial, insolvency, 24- 
matrimonial, 26 
saving of, 66 

testamentary and intestatt*, 20 
suit or appeal began in Court without, 74 
1o stay proeeedingfi, Wi 
vaiver of objections to, 66 
when olijeclion io, Khoiild lie raised, 69, 70 
territorial. iSee Im^al ( 

and foreigner leaving, ,1 f>2,163 
in perH<maI actions, J.62 
to grant relief, and Um prndejf/t^ !K) 

remove and disoharge Rec<*iver, 126i, 12.62 
set asi<l«' eonsonl order, 146 

decree forfraiul, 186 
try prior suit (0.11.}, .679-582 
valuation ()f snldeet-matter of a])}K*ul f(»r piirpwo of, 386 
want of, 14 

and interferenex* by High Court in revision, 4(K), 470 
when oansos of action united, 622 

whether whole cause of action should arise within. 183, 184 
.11 ’S'l'l FICATION, plea of, when embnrrflssing, 672 


KAN A M, nature of claim on, 135 

KATtlKDAJl and party to suit, 526 
effect of decree againsl, 526 

KA KN/i VAN, and .«uitR for land in poascasion <»f ommhumu, 6*10 
effoet of (h'crce against, 131 
of Malabar family .and re^ jvdiento, 131 
position of, I31w 

KlfAS pos.session. deercs* for, 931 


LA NI > Acquiaitton Act, procccdii^s under, not suits, 45,105, 437 
claim for damage to, 166 

LAN 1 >, sale of, and rules made by I^oeal Oovernnient. .327 
suit for, and leave to sue, 1,59,159a 
I/?ttors Patent, 169 
nieaning of term, 166-16.5 

LANHHOLDElt and sa\ing clause, .59, 

L.ANBLOHl) and tenant, denial of relationship, and rcfs judicata, 134 
remedies of. 30 

LANPS situate in more than one jurisdietion, 897 

LANGUAGK in appeal to the Privy Council, 1338 
of statute and construction, 3,9 
subordinate Courts, 493 

LAW, application of, by jud^, 20 

decision before alteration of, and refi judicata, 111 

interpretation of question of, 440 r 

new exposition of, and review, 1369 

point of, and res jndicata, 109 

})roviouB state of, and construction, 3 

question of, in appeal to the Privy Council, 464-450 

special or local, saving of, 59 c 

when decree nf)t according to, is bindii^, 36 

LAWS, the, meaning of term in preamble, 22 

LEASE by Beceiver. 1241n, 1246, 1246n 
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L£AyE» 4ad plaoo of suing, 172,173 

decroo by oonaent against minor without, 1143 

for agreement or compromise by guardian (n* imxt friend, 1140 

compromise binding on minor, obtained by misrepresentation, ] 142 
receipt by guardian or next friend, 1140 
subsequent pleadings, 745 
in joinder of causes of action, 021,622 
special, to appeal to tlio Privy Council, 438-440 
to amend pleadings, 073, 083-00'^ 

'* appeal as pauper, 132A-1320 
appear and defend in summary )>rowdul^», J180 
bring suit against Boeeivef, 1240 
dccreo'holdor to bid, 988, 980 
interrogate, 779 

Receiver to move against Liquidator, 1232 

sue in his own name, 1250,125t>» 
sue, and institution of suit, 150ft 

suits for immoveable proi»crty, 150,159«. 
as pauper, 1155 

refusal of, 41 

^ 1^0 documents otherwise inadmissible, 726 

9 verity plaint, 008 

withdraw registered appeal, 1274 

suit or appeal, effect of, 36 

LEGAL ropresontotive. i%ee RErnissENTATivE 

LEGISLATION (previous), 1,2 
intention of, 4, 8, 9 

LESSEE, and resjudicaia, 133, 134 

LESSOl}, and res judicalat 133,134 

LETTER of request, 1080 

to examine witness, 341 

LETTERS PATENT, 450 

^ (Allahabad), and presentation of copy of judgment, 1261 
admission of appe^, 1264 
and appeal apart from former Cotie, 448 

in disagreement of Judges, 393, 
appeals from orders (Sect. 104), 425,426 
connection of cause of action, )75 
original civil jurisdiction of High Couit, 72, 74 
record of reasons by Judges, 1313 
rosidoDce, 179 

^ suits for immoveable proj^rty, 159 
(dauso 13), and transfer of suit, 104 
oonstifuting High Courts, I, 2 
meaning of “cause of actionin, 184 
• " “judgment ” under, 52-06 

LLABIIJtY, joint and several, and res Jndicato, 130 

UBEL, and cause of aetiou, 529 
^iid place of suing, 186 
^ postponement pending test action, 628 

■jLH3!l^or coflta In interpleader, 1174 
'fcMOBts (solicitor's), 216 r 
of pleader for costo and set^oif, 734 

iWTATION Act, awl atlditiou and joinder, 54*i, 668, 509 
' * -a presentation of plaint, 201 

• stay of execution, 922 

(rf Aj^al from amended ^efee, 862,863 
j|jMa|ne&ate decree, 1319 
' ' for leave to defend, 1 ISO 

'' ’ f' review, 1365 

3 amend decree, 861, 862 
pay by iiutalmente, 869 
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LIMITATION ACT— 

and date of amendment of pleading, 082 
effect of order of remand, 1298 
execution, 268 
fresh suit (0. XXUI.), 1073 
interest, 870 

Joinder of defendants, 569 
meaning of “ intcrost ” in, 870 
meHne-profits accruing boforo suit, 87/ 

after institution of suit, 881 
payment of Court fees, 719 * 
rejection of appeal, 47 

resistance or o^truction by debtor, Ui36, 1037 
scttii^ aside sale, 1011 
substitution (0. XX.1066 

of bcncticiaxies as plaiiitilTB, 1128 
suit to establish right to possesion, 1044 
transfer of decree, 231 
uucertiliod adjustment or x^aymeiit, 896 
decision before change of law as to, and resjudicaiaf 111 
orronoous decision on, 474 
in pre-emption, 885,886 

Kiu vival of suit, 1062. 1057,1062, 1065 
powers in execution of transferred deereo, 232, 233 

LIMITATIONS (pecuniary, etc.), and place of suing, 158, 172„ 173 
LIMITS, looal, of jurisdiction, 73, 73w 
LIQUIDATION of decree by Colieutor, 1478 

JJS Ph’NDh'NS, 48, 49, 95, 99 

and cxccntiou-proccedings, 96 
identity of parties, 9i^ 
relief, 08, 99 

jurisdiction to grant itdief, 99 
matter in issue, 97 
pending appeal, 98,932 
priority in time, 97 
’ rcM judicata y 48, 96 
salo in execution, 933 
extends to alienations pending suit, 06 
object of rule, 95 

rule does not bar institution of suit, 97 
LTITOANT, how ascertained, 12.5 
LITIGATION under same title, 134 
LOCAL Government, 60 

and application of Code to Kevenuo Courts, 61, 02 
delegation of execution to Collector, 327-331 
language of subordiimtc Courts, 493 
rules in salo of land, 327 
sanction of rules, 484 
investigation, 341,1093-1095 
jurisdiction, 164, 172. See Jurisdiction (local) 
and situation of subject-matter, 158 
general rule of, 1D9 
objection to, 170 

when limits of, uncertain, 170,171 
law, rent litigation under, ti2 
saving of, 59, 60 

offices and suits relating to rites, 86 
LOCUS SOLUTJONISy 187,188 
LOSS of records, 94 

of right to execute (through neglect), 94 
LOST negotiable instrument, suit on, 724 

LUNATICS, and discovery of document*, 801 

suit by or against (0 XXXIl.), 1129-^1148 
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MADRAS Rent Recovery Act ami Code, 30 

MAGISTRATE, order by, and Civil Courts, 87 

refusal of costs of witness by, and rcajudicutUf 155 

MAHLALS of Orissa and execution of decrees, 235 

• 

MAHUMEDAN co-lieir, decree against and execution, 280, 281 
daughter, decree against and execution, 280 
law and pre-emption, 884, 885 ^ 

MAINTENANCE suit, decree in, and rc/t judicaUf, 147 

MAJORITY, attainment of, umler Indian Majuriiy Act, 112Jb 
of judges in appeal, 394 

MALABAR Tai wad and cause of action, 099 

MALADMINISTRATION suit by several members of caste, 52Ua 

MALICE, allegation of, in pleading, 602 
and disallowance of costs, 214 

•MALICIOVSJ^osecution, action for, and cause of action, 590 

MAMLATDAR, and coats decreed by High Court, 216 

aid power to levy costs decreed by High Court, 216 
jiu'isaictinn of, an^ dispossession of stranger, 932 

• over officers of Government, 26a 

MAMLATDAR’S Act, object of, 26 

proceedings under, and resistance, 1037 
Court, jurisdiction of High Court over, 2U« 
ftaturo of, 26 
* piocedurc in, 26 

suit by next friend in, 1130, IJ31 

MANAGER and Receiver, 1218,1219 

and service in suit against firm, 1121,1122 

• of Hindu joint family, position of, 131 

and resjudicatat 131 

niisappropriation by, and cause of action, 383 
minor's e'<tate, and raa judicata, 132 

MANDATORY Injunction, 1197, 1197w, 1200 

MARRIAGE of party (0. XXil.}, 1059 

MARRIED trustee or executrix, husband of, and juluJer, 1128 

• 

UATGRIAl,, dititinguiahed from relevant, 7S4 
from which issues may be framed, 813 
irregularity in sale (instances of), 'JKU 
meaning of term, 784 
• tW^ts producible ae evidence, 812 
proposition defined, 712 

MATERIALITY in discovery, 784 

MATRIMONIAL jurisdiction, 20 

MATT!^, constructively in issue, liU 
dneotl^ in issue, 119 
_ for which rules may provide, 486 
immaterial, and ret judicata, 110 
iivdiipute, how‘''aseertained, 679 
_ bane,«and Kspenriena, 96, 97,98 

ret judicata, Itl-lH; and see Res Judicats 
ofjtibetancc, rtijudi^tn is, 118 
to be specially pleadeo in defence, 729 
nsnseessary or scandalous in pleadings, 670, C71 

MELVARAU' Receiver appointed to recover, 1219n 
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MEMORANDUM of appeal, 126^-1267 

amendment or Tejoction of, 12CS 
and pauper, 1327 
copy of decree, or order, 1260 
judgment, 1200 

duty and jurisdiction of Court, 1250 
form and contonbi of, 1256 
grounds of appeal, 1201 
misdescription, 1200 
objections not tekeif; 1262 
point overlooked, 1313,1314 
presentation, 1359 ' 

u scandalous matter, 1250 
of croris-objoctioii, 1294 
evidence, 845, 847 

objections to findings after iDinand, 1305 

MEKl'rS. decrees on, and proeessual orders, 42 
dismissal on ground apart from, 39^2 
foreign judgment on, 149 
of case, linding not on, and r^sjudtcalti, 143 
(foreign), inquiry into, 163 
foreign judgment not on, 100 
ilecrco, and Court executing same, 69a 

iMfclSNE-MUIlTGAGEE aud redemption, andforeclosuic, 1160 

MESNE-PKOKITS, accnnng after suilj 879 
accruing before suit, 877 
and cause of action, 691«, 877, 877n 
tiontciits of decree, 85ti, 858 
docrce, 877 
interest, 881 

after suit, 204 

jtnuder in recovery of immoveable property, U21 
relinquishment of possession, 880 
sale of deurec for possession of land, 981 
wilful default, 874 
calculation of, 874 

. claim for, distinct from claim to recover possession, 591 
included in recovery of money, 740 
decree for, 870, 871 
doftned, 33 

extent of liability for, 873 

in money suits, and plaint, 695, 708 

interest on, 1348 

liability for (examples), 872 

meaning of term, 874 

nature of, 871 

suit for, 871 n 
object of suit for, 871 
proof noccsBory, 876 
recovered after reversal of de<‘n*e, 95 
security in ap^xsal to the Privy Council, 1341 
subsequent to suit and appealable value, 452 

MILITARY men, suit by or against (0. XXVIIL), 1108,1109 

MINOR, and apjdioation for transfer (Sect. 24), 193 
and tUseovery of documents, 781,782 
limitation in execution, 270 
re/i Judi'eata, 132 
security for costs, 1080 
brother joined as defendant, 524 
niftdo plaintiff on coming of age, 553 ’ 

manager of estate of, and re/fjvdieaia, 132 
partner, 949 

sevvicD of suminons on,- 646 

succeeding to estate, and transfer by operation of law, 908 
suit by or against (0. XXXIL), 1129-1148 
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disputed by defendant, 1133 
in India, 1120 

M£8CEIiIiANEOUS, proceedings, not suits, 45 

and execution proceedings, 107 

^ unconnected with suite, cognizance of, 157 

when suite, ] 06 

MISCONC®PTION and apjical as to fact, 402 
evidence, and second appeal, 407 
facts and transfer of suit, 106 ^ 

MISCONDUCT of Judge, appeal gfoundetl on, 382 
of party and costs, 213 

MISJOINDER, and appeal, 394 , 

distinguished from absence of cause of aef ion, 604 
kinds of, 541, *542 

objection on ground of, in appeal, 415 
of causes of action, 603-012 

objection for, 617-622 

parties, 541-545 

^ ^ ^ objection for, 570-572 

subjects of suit, 003 ; and see JoisnEu 

MISPRISION in embodying judgments, 440 

JI4ISREPRESENTATI0N and statement of claim. 706 


MIS-STATEMENT in petition for sjwcial leave to app('al, 439 


MISTAKE, and review, 1360 
• and Betting aside consent order, 140 

^ sui^in name of wrong plaintiff. 515, 548 
apparonrtn decree, and appeal, 1262 
{clmcal or arithmetical), amendment of, 509 
in decree, whether suit will lie to rectify, 861 
of fact or of law in foreign judgment, 149 

MIliAKSHARA coparcener judgment-debtor, death of, 313 
family, compromise raotle by Kurta of, 1077 
law, property under, and execution against heir, 275 

MOFUSSII* Courts, and jurisdiction over public charities, 358. 359 
pow'cr to commit for contempt, 1231 
receipt by purchasing decree-holder in, 900 
Small Cause Court, and review by sucet'ssor, 1367 


MONEY, decree for, defined, 337 

• decree for payment of, and instalments, 868, 809 
* • interest, 204,205 

suit for, 1080 

j recovery of, meaning of term, 740 


^ I, and distribution of assote, 331,332,330 
a^d identity of cause of action, 590, 598 
proclamation of sale, 977 
^ receiver, 1234 

l^ETOAOEEaml COSt«,' 2oe 

pnbae, and prior and suit, il62-il(i{i 

COBTGitES of immoveable property, Buita relating to (0. XXXIV), ll()2-117l 

KORTOAOOB, and rti judicata, 133 
entj|tled to aet-off costB, 210 

WfiOlS ior.apt>oiiitincnt of Beooivor, how founded, 1230 
it. . to wuie attendance of witndtscs, 834 , 

J property. i?fe Pboi-eetv 
t ^certificated), and recognized agent, 633 
S.803 
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MUNTCIPATi Acil.8, and bar of {’ogni'/ADCe, 87 

MlJNlGIPATiTTY, suit against, 15871 

MIJN8IF, and award of meano-profifs in oxcosa of pecuniary jurisdiction, 877 
and decree after remand, 1304 
execution of decree, 864 
subordinate Judge, and jwdtcafa. 137-138 
undcr-valnation of claima, 718 
n]>pointed commissioner, 1095 f 

limit of jurisdiction of, 79,79« « 

])r(‘senl.ation of plaint at private reaidcnce of, 
village, and Small Quse Court in Madras, 157 

MUTUA bri’V of debts in set-off, 742 
lest of re^ jvdi('ain, 103 


NAME in plaint, 703 

otlu'r than own, suit against pomm carrying on business in, 1113-1120 

NATIVE ladies (not exempt under Seel. 132), examination of, 1090 
State, suit on judgment of Court in, 93,163n 

NA'l'CllATi justice and foreign Judgment, 1(J0,149 
meaning of term, 14i» 

NATURE of suit, kow ascertained, 41S 

NA/IH not A public officer, SSji 

selling ])ropcrtv', unaware of postpimeiucnt of sale, 977 

N ECO'l'f ABLE in.sti ument, summary procedure on (0. XXXVII.), 1177-^ 182 
Attachment of, 952 
decree for cndorBoment of, 930, !>31 
(lost), suit on, 724 
t ransfer of, 995 

NEXT FRIEND of minor or of person of unsound miud, 1120-1148 

NON-APPEARANCE {(). IX.), 747-774 

NON-JOTNDER, 541, 544 ; and Joinder 

NOTICE, allegation of, in ]>Iending, 662 

and application in preseiwe of party, 192 
injunction, 1210 
“ natural justice,” 149 

application for execution by transferee, 907-911 
transfer of suit without, 192 
in ))rc8oncc of other parties sufficient, 192 
l>eft>rc granting injunction, ]210-12]i 
revivor of suit, 1370 
by Collector in execution, 1476 

{^ourt in transfer of suit (Bk;ct. 24), 193, 194 
District Court in execution of decree, 1477 
minor attaining majority, 1140 
in amendment of decree, 8M 
apical, 1280-1284 

arbitration without inUrvenlion of Court, 1470 
attachment of decrees, 954 

property in custody of Court, 962 « 

delivery of moveable property not in possossion of debtor, 094 
examination by commission, 1090 
execution against legal representative, 274 
interlocutory orders, 1213 
representative suit, 633, 541 
suit against Government op public officer, 344 
transfer and with^awal of sni^ 193,194 
what capacity served in suit aj^inst firm, 1121 . 
judicial, of Statute, J4 
object of, in a suit, 345 
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IOTrCB>—f on^InwtZ. 

* of admlgsion of appeal jo the Privy (’oiineil, 1337 
appeal (to original Court), 1280 

application foi' leave to ap}K*al to tlic Privy Ooum-il, 1330, 1331 
review, 1308 

transfer of suit (Sect, 22), 190-391 
to set aside decree, 774 
• sale, 1022,1024 

attachment of debts and shares, etc., 944 
• attachment against i*rson of aebtor, 92fi 
cross-objection, 1289 • 

day fixed for liearing ap^al, 1280 

service of same, 1280 • 
for receiving evidence of pauperism, 1154 
order requiring sceuritjfcfor costs, 1087 
payment into Court, 1081 
pronouncement of judgment in api»eal, 1310 
relinquishment of possession, 870, 880 
sale by auction, 978, 980 
omission to servo, 753 
service of, 1380 
to admit, documents, 801 
■ facts, 803 

^concur in appointing arbitrator, 1405 
inspect documents, 795 
produce documents for inftix?ct ion, 796 
show cause against oxecutiou, 917,918 
in arrest of debtor, tK)4, 936 
referonee on agrt'oment, 1469 
tenant in occupancy of immoveable property, 1^3 

fOTJFICATlPlNS of Govemments under the Owle, 1484, 1488,1491, 1510, 1513, 3526, 
1529 • 

OVATION, distiiiguislu'd from amendment of decree, 862 

UISANCE, publie, and suit, 355, 356 
^ to immoveable property, and suit for same, 163 

UISANCES, publie, suits relating to, 48, 58 


ATTT of aJhothor, agreement to be bound by, and estopjjtd, 144 
under Oaths Act, decree on, and res jndienta, 145 
BEDIENGE (personal), relief obtainable through, 167 

and place of suing, 158 

BITER duium and res judicata, 119 
'BJECTIOJT, and irregularity in orders, 426-430 
as to costs, 21C 

by defendant (before day fixed for hearing), and appearance. 747 

which can he taken for first time in second apj>cal, 414 

• Satf of Judge though none taken, 14 
for inhoi^nt incompetency, 384 

misjoinder of causes of action, 017-022 

• parties, 670-072 
grounds of, in memorandum of agipcal, 1201 
in suit by minor, 1131-1133 

(latently valid) to jurisdiction, 395 
mhnioal, 14 

to admission of review, 1373 
attachment, 904 

hlraft of documeut or of negotiable instrument, 930, 931 
findings after remand, 1307 
hearing by particular Jui^e, 200 
jurisdiction, 396 

waiver of, 09 

when to be raised, 09, 70,190 
local jurisdiction, 171 
place of suing, absence of, 172, 173, 174 
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OBJECTION —conlinved. 
to ]vroclamaMon, 073 

recording of evidence and appeal, 844, 845 
transfer of suit {iSect, 22), 190, 192 
verification, 609 

OBSTR-UCTION to possession of immoveable property, 1035-1040 
OCCUPANCY of tenant, delivery of immoveable property in, 933 
OFFICE of corporation, and carrying on businessr 172 } 

OFFU^ER- (military or naval), and public ofiScer, 34 
of Court, guardian for suit, 1137 
public, defined, 34 * 

suit by or against in official capacity, 343-347 
when exempt from arrest and atteebmontj 348 
OFFICES, jwraonal and local, and religions rit(*8, 80 
OFFKJIAL wwignee, and costa, 209; and A.ssignke 

OMISSION of part of claim, 673-002 
to award costa, 208 

grant relief, andreojudi'caia, 123 
notice point in appeal, 1314 
servo notice, 753 
sue, effect of, 579, 680 
try or frame issuo, 1304 

ONUS. Sr.e BnnnKN of PnooF 
OPERATION of law, transfiir by, 908 
OPINION, differenct' of. and appeal from Uivwion Bench, 55 
OPTION of plaintiff in compensation suits, 171 

ORAL asaignraont of decree, 50 

examination by Court, 775-776 

ORDERS and appeal, 426-430 
and decree, 37,.38 
execution, 210 

appeals from (0. XLIII.), 1324,1325 
confirming sale, a judicial determination, 1021 
construing decree as having given relief, 155 
(lofinod, 34 

directing accounts and appeal, 38 
dismissing appeal, and decrees, 47 
tiling agreement to arbitrate, 1409 
final and interlocutory, 444-449 
for restitution, and appeal, 48 
from which appeal lies, 423-420 
held not to be judgments, 56 

decrees, instances of, 57 
to bo judgments, 55,50 
in execution, appeal from, 1274 

proceedings, andresjudteaia, 108, 154, 155, J65n 
when decrees 43 
insolvency, nature of, 24 
miscellaneouB proceedings, 45 
1210, 1211 

interlocutory, and final decrees, 33 
of Court without jurisdiction, 67 
dismissal for default not decree, 33 
remand, when interlocutory dieOreca, 445 

on appeal, meaning of ternti 448 

proocssual and decrees on merits, 42 
rejecting appeal, and deerees, 47 
plaint and deerees, 46,47 
service of, 1380 

valuation in attachment, and appeal, 983 
which may bo reviewed, 13^, 1357 
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ORDEiyS IN FIRST SCHEDULE— 

• I. Parties to suits, 611-572 

II. Frame of suit, 67S-028 

III. Agents and pleaders, C21)-(>36 

IV. Institution of suits, 630 

V. Issue and service of summons, f>37-660 

Vl. Pleadings generally, BOl-OM 
, VII. Plaint, 095-726 
VIII, Written statement and set-off, 727-740 

• IX. Appearance qpd non-i^pearance, 747-774 

X. Examinition by Court, 775-774 

XI. Discovery and inspection, 777 -800 

XII. Admission, 801-804 ^ 

XIII. Production, etc., of documenta, 805-812 

XIV. Settlement of issues, etc., 813-822 

XV. Disposal at first hearing, 823-824 

XVI. Summoning, etc., of witnesses, 825-836 

XVII. Adjournments, 837-841 

XVIII. Hearing of suit and examination of witnes-sr^s. 842-849 
XIX. Affidavits, 860-851 
XX. Judgment and decree, 852-889 

• 3K1. Execution of decrees and orders, 890-1044 

XXll, Death, marriage, and insolvency of parties, 1045 -1066 
XXIII. Withdrawal and adjustment of suits, 1067-1080 
XXIV. Payment into Court, 1081-1083 
XXV, Seonrily for costs, 1084-1087 
XXVI, Commissions, 1088-1106 

XXVII. Suit by or against Government or public officer.". 1106-1107 
XXVIII. Suits by or against military men, 1108, 1109 
XXIX. Suits by or against corporations, 1110,1112 
XI^X. Suits by or against firms, etc., 1113-1126 

• XX^, Suits by or against trustees, exccutois, and administrators, 1127,1 i28 
XXXn. Suits by or against minors, or person.** of unsound mind, 1129-1148 
XXXIII. Suits by paupers, 1149-1161 

XXXIV. Suits relating to mortgages of immoveable property, 1162-1171 
XXXV. Interpleader, 1172-1174 
• XXXVI. Special case, 1175,1176 

XXXVIT. Summary procedure on negotiable instruments, 1177-1182 
XXXVIII. Arrest and attachment before judgment, 1183 1194 
XXXIX. Temporary injunctions and interlocutory orders, 1195 1214 

• XL. Appointment of Receivers, 121.5-12.58 
XLI. Appeals from original decrees, 1259-1322 

XLtl. Appeals from appellate decrees, 1323 
XLI II. Appeals from orders, 1324,1325 
XLIV. Pauper appeals, 1320-1329 
XLV. Appeals to tho King in Council, 1330-1348 
XLVI. Reference, 1349-1354 
XliVII. Review, 1365-1379 
XLVIII. Miscellaneous, 1380, 1381 
XLTX Chartered High Courts, 1382 
, L. Provinoial Small Cause Courts, 1383 
LI. Presidency Small Cause Courts, 1384 

OUSTER, after suit brought, and amendment of plaint, 690 
« when acts of, separate causes of action, 589 

OVER.VACATION of suit, 81 
4 inquiry as to, 81; and set Valuatioh 


PAIIDA, interest of, 383 

PAitSf iridojr not exempt from personal appearance ns sncli, 489 
^i^BnOUZiARri'Y in pleading,* 664 

endorsed on admitted documents, 606, 807 

• : in {heading, 661^ C64a 

7 H . pl^dft, 696 

without speoifle allc^tlon of same, 743 
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I’AUTITION action, statement in 2 >laiDt, 703 
and bar by former fiuit, 581n 
execution for costs, 216 
preliminary and final decrees, 37, 38 
appeal from part of decree in, 386 
coramifiFion to make, 1100-1103 
deeree for, 284 

and rptpidicala, 12ft, 12ftn 
in suit for, 887 
nature of, 129 

issue of eommiftsion to make. 341 c 
ma<lo by Collector, 285,286 
mosne-profits in, 87 If 
mortgagee benefiting by, and cobIs, 207 
of debts bars subsequent partition of landR, 587« « 
immoveable propi'rty, and jurisdiction, 61 
plac^i of suing, 158 
order appointing commission, and appeal, 38 
(partial), suit for, lQ8?i 
preliminary decree, and appeal, 37 
riglit to enforce, is legal incident of joint-Wnancy, 134 
separat4> suits for, 1 fiHa 

suit, and inclusion of property in all districts, 582 
and suit for immoveable property, Ifil 
(io-sharers must be parties, 563 

for declaration of right to, and renjudiculdf 02,12ft, 129n 
and value in ajipcal to the Privy Oouneil, 451 
to embrace all joint property; oxc(q>tiona, 698 
under Indian Councils Act, and saving clauw*, 60, 61 
valuation of suit for, 80% 
when suit for, barred by former suit, 579» 

PARTNER, and execution against firm, 948-952 
substituted service, 652« 

deocased or bankrupt, administration of assets, 130 h 
personal decree against, and execution, 276n 
suit by surviving, 565w 

maintained against in other capacity, 514 n 
verification by one, 668n- 

JbVRTNERS, appearances of, 1123 
death of, and suit, 1120 
disclosure of names of in suit, 1113 
service on, 1114 

suit by or against, 1113-1120, Ner Firm 
suits l^twoen, 1125 

PAItTNERSHIP, and jdace of suing umler Contract Act, 170 
account, 88G 

debt, suit to recover, and joinder, 563« 
dissolution of, 886 

burden of proof, 887m 
party to suit, 563 
procedure in, 887n 

minor defendant and summons, 643, 643n 
orders in, and final decree, 37, 38. 
jwoperty, attachment of. 947 

when not attached in execution of decree, 296 
suit for dissolution of, decree in, 88t> 
suits, transposition of parties, 659 
unincorporated, and party to suit, 516 

PARTY, absence of, 565 

addition of, and Limitation Act, 646,568; and see Additiow 
amendment of pleadings as to, 688 • 

and addition of respondent, 1288 ■ 

appeal by one of several plainti&, or defendants, 1264 
•application for transfer (Sect. 24), 193 
arrest or attachment before judgment, 1183-1194 
consent of jurisdiction, 68 
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PA^T Y^—c.oniinwd, 

ami cure of clofmition of boundark's, 8C7» 
failure to produce evidence, 824 
identity in 12Ji-120 

independent grounds of action, 121 
ifltervenor, 263n 

joinder of trustees or legal rcprt'aonlativcs, 1128 
$ Us peTtdcM, 99 
more processual rights, 42 
* mortgage suits, 1112-1165 

objection to hearing by particular Judge, 200 
pleader, 629-636 ^ 

representative, question lictwecn, 2()7n • 

restitution, 497- 503 
right to appeal, 389-^91 
waiver of jurisdiction, ()8» 

appearance and non-appearance of. Sre Appeakance 
appellant not, 2r)8K 

application in presence of, anfl notice, 192 
appointment of arbitrator against consent of, 420, 429w 
ol^s^s of persons not, 124,125 
• co-defendants not joining in appeal, 391 

contention of, and int(‘i“])rel-atioii of decree, 117» 

^ntumacy of, 77(h? 

death, mwriage, and insolvency of (0, XX If.), 1045-1006 
of, and enJorceraent of deem*, 279 
fresh suit, 126>? 
jurisdiction, 185 

before or after institution of suit, 78 
defendant, successful, and right to a]>pcal. 389,390 
duty <Jf, when witnesses do not app(‘ar, 831 
Effect of order disallowing application, 36 
Government {in Bombay), 158 
in different capacities, 015 
execution, defined, 256, 257 
larger legal sense, 124 

• impleading, 1009 

joinder of, 511-572; and see Joinder 
msde only for purpose of discoverj^ 781 
meaning of term, 124 
miSconduct of, and costs, 213 

moving in Appeal Court for leave to give further eviilenee. 820« 
necessary in setting aside sale, 3011 
nominal, and res jiidicafct, 129m 
not at issue, 824 

• permitted to adduce evidence, 478» 
objqption as to joinder of, 570-572 

or representatives, questions lietween, in oxocution, 236-2<)8 

paying or receiving costs, 208 

person wrongly made, and costs, 208 m, 211m 

• •persons other than, and judgment, 124 

privity,to, 124, 124n 
real owner mode, 128n 

• refusing to give evidence, 835 

remedy of, whur? admission wrbngly alleged, 400 
rights of, 39-43 
striking out, 545-570 

Third, and communication for purpose of litigation, 786m 
fraudulent sale, 1016n 
oan impeach assignment of decree, 010 
• claim to attached property, 064, 965 
seizure of property of, 904fi 
to suits (0.1.), 611-572 • 
when exempt from arrest, 490,491 

person not, is bound by dcorcc, 124 
who is a necessary, 525 
to be made, 650 a 
who Thtky bo, 514 
' a 



1644 


INDEX, 


PATNAUlf witness dlsboliovcd as such, 408 

PATNIDAH, impleaded as defendant^ 5C7 
when proper party to suit, 5i»6n 

PAUPER, appeal to the Privy Council, 444 
appeals (0. XLIV.), 1320-1329 
application for leave, to appeal as, 444 
cross-objoctions, 1294 
defence as, and power of Court, 16 
leave to sue aa, and leave to sue (Sect. 1G), ^50 
refusal of leave to sue as, 40, 41 % 
suit by (0. XXXIIT.), 1149-1161 
Court fees in, ani appeal, 47 
PAYMENT by inKtalmcnts, decree for, 868-870 

decree for, and interest, 204-206 ' 

in performance of contract, and place of Kuin<;, 188 
into Court (0. XXTV.), 1081-1083 
and injunction, 1082 

setting aside ex decree, 764,771, llln 
by judgment, debtor, 907 
in interpleader, 1172 

summary prix^edure, J181 
of attached debt, 942 
cost of pommission, 1103 
expenses of witness, 82(»-828 
])urcha8e-money of immoveable ptM>p>rty, lOfnl-lOOl 
under decree, 800-897 

in pTC-emption suit, 883-8H6 
when sale of immoveable })ro})erty j«»iponed, 997 
of Court f(‘o for ecrvico, 13W) 

foes on documents, 507 
decretal amount, postponement of, 868-869 
deposit by purchaser at sale, 999 
periodical decree for, deemed s(*paratc, 109 
))lea of, by mortgagor, and 0. XXI.. 892» 
distiuguifthed from set-off, 736 
under decree, 892, 896 
voluntarv, no suit to recover, 8K 

PECUNfAHY intt'rcst of judee, (HSh 
juris<lietion, 62 

how detcrmineii, 157; ami f-ee JxjKTSDrcTiON 
PENALTY, and interest, 205rf 
. for default in attending Jis witness, 201 
not producing documents, 724 

PENDENCY, and transfer of suit, J97 

of appeal, and hor of subsequent suit, 97,98 
in foreign Uourt, 152 h 
to the Privy (’ouneU, effect of, 444 
suit, 95 -UK; and Lis Pendekh 
• ])ending (Sect. 24) denotes duly pending, 198 
PENDING .suit, meaning of term, 107 

PERFORMANCE of condition precedent and pleading, 061 

implied avermout of, 602 
of contract, place of, and jurisdiction, 188 

PERIOD, enlargoraent of, COG 
PERMANENCY, and carrying on business, 181 
PERMISSION. Leave 

PERPETUAL injunction, 928 
and limitation, 929 

PERSON, definition of, in Ceneral Glauses Act, 50 

PERSONAL jurisdiction. See Juhisdicstion {pEn«io?i al) 
offices, and suits relating to rit«i, 86 



INDEX, 


164S 


PLAOE^and accrual of cauae of action in contract, 187 
of performance of contract, and jurisdiction, ISS 
presentation of plaint, 201 
suing, 156 

and actual residence, 175 
, I cancellation of contract, 187 

carrying on business, 180-182; and mx CAUByiNO os Ursisiiss 
f illustrations), 173 
cauae of action, 182-190 
choice ofiforum, >f3 
contract, 187-189 » 

effect of claulb (d). Sect. 16.. 164 
equitable jurisdiction in jsarnmium, 105 » 
forum of defendant, 174 

immoveabif property, in different jurisdictions, ] 67 
libel, 186 

limitations (Sect. 20), 173 
local jurisdiction, 16B, 164 
meaning of “immoveable projierty,” UK) 

“resides,” 175-179 

original civil jurisdiction of High Couit-s 159 
) jiorsonally working lor gain, 1 & 

representative of deceased iH-i-aou liable, 185 
subject-matter, 158 

suits deemed to i)o lor immoveable proiieily, 161, 1(;2 
meauinjjof “ wrong done,” in .Sect. Iti. .171. 

(tpiion in compensation suits for wrong, 171 
soopo of iSect. 16. .158, 159 
when local limits unccitaiii, 170 

objection to, should be taken, liKt 
> relief obtainable through obi-dicnts-, 158 

• , where subject mailer, 158 

.'LAINT, allegation of fraud in, 700, 700«, 703« 
mistake in, 703« 

allegations in, and date of verification, 675w 
amended by Court of Appeal, 1 In 
amendment of, 673-694; and see Amekdment 
in addition of defendant, 545 
and appointment of Keceiver, 1234, 1236 
• claim fur mesnc-prnlitR, 876, 877 
determination of jurisdiction, 70, 71, 73« 
exemption from limitation, 711, 711» 
assumption of truth of facts in, 824 
contents of, 200 

defect as to signature or verification, 0fiS» 
deffpod, 200 

direction to file separate, 025 
identification of land in, 695, 707, 707« 
in suit in public trust, 308 

; nummary procedure on negntiabtu instrumenl, 117!) 
meaning of term, 200 
(0. Vlf), 696-720 

account, 696 

action for misrepresentation, 700 
alternative titles (examples), 704 
inconsistent reliefs, 708 

• . oertificate under Succession CMliicate Act, 709 

contents of statement, 703, 703 
„ defendant’s interest and liability, 696 

• liability, 710 

• description of object, J07 

differenee between portions of plaintiff and defeiulanl, 705 
documents relied on in, 723-728 

failure to jirodncc-, 725 
inspection of, 724 
loss of, 724 

iwduction of, 723-725 
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PLAINT continued. 

{0. VU.)» Hotitious names* 0U8 

grounds of exemption from limitalion, OiKi 
immoveable property, 605 
ineouaiatent defences, 61 

titles, 701,705 

inference of law, and arguments, 70 i 

letters of administration, 700 

limitation, and subsisting title, 7J1 

meaning of “ cause of action,” 7(?i ' 

mesuo'prolits, wKon elaiTied only from dale of suit, 7U8 

money suit, mesno-profilB or aecounVJ05 

object andiossential parts of, 606 

operative and ultimate facts, 702 . 

jiartieulars, 605 

points to be included in, 701 

prayer for furtlier relief, 70H 

presentation of fresh, 723 

procedure on admission of, 712 

rejection of, 716, 722 

appeal from, 721 

applicability of rub, 715 

(lisolosure of cause of oetion, 710-7] B 

form of order, 718 

in part, 718 

insuflicLont stamp, 718 

procedure on, 722 

time to be fixed, 710 

when inuumbont, 720 

order may be made, 718 
right of action bai'red, 720 
relief on separate grounds, 712 
or remedy, 706 
to bo s|)ecificd in, 712 
represeutativc charu«tcr, 696 
return of, 715 

rule 08 to incomktent facts in claim, and inconsistent defences, 705 
statement in partiuular oases (exampleB), 702 
prolixity in, 700,703 

suit as representative; tost by statements in plaint, 708 
technical objections, 704 
title, de8crii)tion and names of parties, 697-690 
what plaint must show, 710 

when claim may bo based on alternative titles (examples), 704 
form of action immaterial, 701 
incoualsteiil and alt^native claimp allowable, 705 
presentation of, and stamp, 202 
date of, 202 

in institution o! suit, 200, ^)1 
place of, 201 
time of, 200 
to whom, 201 
rejection of, and decree, 46-48 
return of, for amendment, 678 

election, OlOn, 0l8n 
signature of, 666,667 
verification of, 666-670 

PLAINTIFF. Sec Pabtv to Suit 
and choice of forum, 172 
unuecopsary issue, 120 
validity of decree held by him, 576« 
arhikr 192 
bena midar, 516-518 
claiming too much, 680 
election by, 616n, ClHn 
in doubt as to ]iroper defendant, 532 
joinder as, 511-523 ; and set doiKDEn 
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PLAIN'^FE —continued 

• on behalf also of others interested, 533-&J 1 
minor at time of former suit, 599 
misconduct of, end costs, 213,213» 
misjoinder and nonjoinder of, 64), 545 
not bfund to apply to have proper party added, 565 
obtaining leave to omit to sue, 699 
on^sion of part of claim by, 673-002 
option of, in compensation suits, 171 
person refusing to join as, 665?i4 
(luestion who is the right, 647 
Receiver of insolvent’s cstdfe, 618 
relin<iuishmcnt of part of claim by, 573-002 
substitution or addition of, by Court, 545 
suit in name of wrong, 645 
valuation of suit by, not always conclusive, SI 
who may be joined as, 611 
zemindar, 616 

PliAIN'l'lPFS, wlio ought to sue in different Courts, and joinder, 168 

PLAN nsitlmr admitted nor proved, decree based on, 403a 

PLEADER, absence of, 763, 753a 

^ting under Government pleader, 33,51 
admissions by, 03 In 

I and authority to Bompromise, 1075 

certiiloate of grounds for review, 1308 
compromise, 031)i, 1076, 1070 
costs, 216,210a 
remuneration from client, 210 
appearhneo by, 029, 747-772 
apjKmriag, and instructions in cause, 760,760» 
applying for adjournment, and appearance, 1283 
useertainment of admissions or denials by, 776 
authority of, how far exclusive of client, 631« 
briefed too late for preparation, 760 
construction of definition, 67, 58 
defined, 34 

examination of companion of, 775 

examined by subordinate judge as to amendment, 716» 

Government, defined, 33 

junior and senior, 631 

lien of, in set-off, 734 

mistaken petition on part of, 30 

of party not an officer in execution-sale, 991 

(0.11 L), 829-630 

• appearance, ai)plioation or act by, for party, 629 
appearing in jierson, 030 
appointment of, 631, 635 
meanhig of act, 630 

appearance, 029 
> service of process on, 636 
uruei' passed without hearing, 478» 

purchase by, for inadequate sum in name of his mohurer, ,326 

refusing or unable to answer, 776, 778 

represents both counsel and attorney, 630, 631 

Junior and junior, 1311 

mature of pleadings by, 666 

stipulation by, 631it 

unaware of death of client, and appeal, 1311 
Vferbal admissions of, 776 b 
when ekempt from arrest, 490 

liable for costs in suit by minor, 1138 

PLEADINGS and plaint (0. VIL), 696-720 

and written statement and set-off, 727-740 

embareassing, 706n 

findings inconsistent with, 403n 

■ • 
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PLKADINGS —continued. 

gonoraily fO. VT.)> CUl-6y4 

allegation of implied oontract, d()2 
relation, 6G2 
malice, etc., 602 
notice, 602 
amoiidment of, 673^604 
conditioa precedent to be speciiicd, 001 
canatruction of bare denial of contract, 002 
contents of, and particu^s in, 6CI 
detined, 601 
< llcct of document, 602 
f'li-barraasing, 672 

further iiarticulara or btatemout, 661 
no departure except by way of/amondincnt, 662 
particularity, 664 
presumption of law, 663 
signature of, 666-007 
striking out, 670-673 
unnecessary or scandalous matter, 671 
voriOeation of, 606-670 
Mofussil, construction of, 121 ht 

POINT not raised and res judicatUy 121 

not specifically dealt with by code, 16 
of law, and res judicata, 109 
specifically dealt with by Code, 15 

POLIdEM, liability of sutxesBor to an unsettled, 277 
fresh life estate in, 277 

POSSESSION, adverse, not alleged in plaint, 081a 
and affidavit of documents, 790 

mesne-profits, decree for, 870-H82 
decree for. construed to include mesne-profits, 
delivery of, 1033 

formal, 932 

exclusive, suit for, and joint, 85&n 
formal, admitted by tenant, 934 

and cause of action for fresh suit, 242» 

Khns. 931 

Liquidator in, and Receiver, l233Tt 
nature of, 932 

and juiigment-dcbtor'a objeotions, 265« 
of dcbtoi* and purchaser, and limitation, 32l7i 
immoveable property, decree for, 870^882 

resistance to, 1035-1012 
person in trust for judgnw?nt-dcbtor, 969n 
Receiver, nature of, 1219 

order for rlolivery of, to auction-pureha^r, and apf)cal, 2'17a 
prayer for, as amendment of plaint after ouster, 090 
recovery of, and mesne-profits, 879n 
relinquishment of, and mcano-protita, 870, 880 
with notice, 870, 880 
reproHCutative resisting delivery of, 266tt 
separate, of share in property, and docreo, 887 
taken before actual appointment of Receiver, 1235n 
when second suit for, lies, 36 
wrongful, and liability for mesue-profits, 872 

profits due to improvement, 33, 34 

POSSESSOR of estate of deceased Hindu ami representation, 276 

POST, acoeptanoe of plaint sent by, 201 

letter sent tlu:ough, instead of summons, 659 
service by, 1381 

POSTAGE, payment of, 497 



INDEX. 


1649 


POSTPONEMENT of payment of dcoretol ainonnt. 8fiS-.S70 
I (if Bale and proclamation, 070n 

sale on original dale, 079w 
of immoveable property, 9n7~0ft!> 
property sold during, 977 
suit pending test action, fi28 
sale after order of, 1025n 

POSTSCRIPT, in document, Judge oveilooking, 402» 

POWl^®* (Inherent). 8u Ikubrent I^^wer 
inherent, of Court, insAnccs oVld-lU 

saving .798 ^ 

of attorney in suit, 632, iiS.! 

Court not expressly taken away, 10 

and matter not touched by Code, ]<» 

POWERS in exeemting transferred decree. 231, 232 

of Oonrt M&ding appeal, 1339 
Appelate Court, 430-433 

to oonstniction, 0*8 

add amendment of written statement, 18 
r# of suing, 156 

'■ • ^oint not dealt with by Code, 16 
depasture from, and consent, 09 r 
(B tahllshed, force of, 15,15n 
in Admiralty 24 

t application forreviow, 1364 

regard to pleadings, 779, 779w 
incorrect, 16n 

of English Admiralty Court, 24 
Insolvency Court, 23 
^miformity in, 10 

PRAYER for relief, 706 

for further relief, 708 

preamble, 1 

^ effect of, 1-30 

PRECEDENT, judicial, and abiisf' of. 9,10 
judicial, over-ruling same, lln 

PRECEPT in execution of deorocs, 235 

PRE-EMPTION and Mahomodan Law, 883, 881 
suit and deduction of costs, 216, 217 
payment into Court, .867-869 
decree in, 883- 88{» 

PltELIMINAE.Y, 31-64 
(iecAe, 33, 37, 38 

and appeal, 37, 3!)1, 888 
in adminiatration suit, 882, 883 
diaaolution of partnership, 88(1 
foreolosnre, 1165 
’ mortgage suit for sale, 1166 

Biiit for account between principal and agent, 887 
separate possession of snare, 887 
inquiry as to value of suit, 80, 81 
jndgmentj 447 
«der, 37" 

and appeal from final decree, 38» 
point and remand, 1296-1300 

JBKKOGATIVE, Royal, and jurisdiotion of Sovereign in Council, 437 

PRESORIBEI), defined, 34 

PitfiSENTATION of memorandum of appeal, 125&-1260 

of i^aint in institution of suit, 200-202; and ter Puaikt 

^ES^BRVATION of property penijing appeal, 1340 
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PRESIDENCY Small Ciiuse Court, and saving clause, 63, 04 

not affected by Sect. 2.. 5) 
towns, and insolvency law, 22 

PRESUMPTION as to due appointment of Judge, 00 
as to foreign judgments, 101 

judicial and official Acts, 30 
jurisdiction, bln, 141, 470 
in favour of effectual serviee, 052, 063, 655 
of law, and pleading, 663 

order of institution of suita, 202 
that Judge has exercised his diseroVon, 218n 
whore no order for transfer on face of procoedingf’, 100 

PREVIOUS decisions, 3, 9 * 
history of law, 4 
legislation, 1-3, 0, 7 
Htate Off law, 3 

PRICE, defiuieney of, 9H0, 9S7 
inlcrost on, 087 

PRIEST, officiating, interest of, 300, 300tt 

PRINCIPAL and agent, suit for account between, 8K7 

PRINCIPLE, first, application of, lUn, Il« 
of law (ostablishod), value of, lOw 
up)on which causes advanced, 17« 

I^RiOH mortgage, sah^ suhjeet to, ll<i9 
mortgagee and suit, 1162-1101 

PRIOR I'rV and stay of suit {Sect. 10), 97 

PRISON, service on di-fendant in, 055 

IMtlVACV, right of, and suit, H(i 

I‘R1VAT'J’1 right clainied in common, and m U»n, 130 

INUVILEflE and sealing uj» }>ortions of documents. 791 
cveinptmn from arrest. <SVe Exemption 

])erBonal apipearancic. Sfc AcPEiK.ANrF. 
ill inic‘i'rogaiori<'s, 785 

i^IUVlTV tnjtarty, 124, 12471. 125 

PRIVY COUNCILand attention to form, ]3tt 
ami essential jusitet^ of civsc. I3« 
n|i}M‘al t-o, and costs, 212, 213 
' valiH’ of suit, Kl 

in criminal ease, 43ti« 
appeals to, 434-450, 1330-1348 
(Icilnition of, and f<»reign Courts, .5! 
lirst ohjeotion to jurisdiction liefuiv, (i9 
Vakil ])rartifiiug b(‘fore, 58ft 

PKOBAl’E and Administration Act, eonfliethig with Owle, 26 
ludion and joinder, 60571 
application for. granted by High (Vnn-t, 593 
grant of, nature of. 88 

when set aside, 88 
proceeding whether a suit. 100 
proceedings, 25, 59ft 

and suits, 44 

order in, and decree, 44 

PROC'EDURK and uniformity of decision, 10 
alterations in, retrospective in effect, 510 
and r&f judiaUa, 101 
im to place of suing, 160 
error in, affecting jurisdiction, 473,473» 

application of, and jurisdietion, 470w 
. of, 411 
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PROCEDURE— continued, 

• *or miscellaneous pi*ooccdingB, 404-4flf> 
former, of Provincial Courts, 1 

Supreme Courts. 1 

In case of refusal to take or rceonl evidence, 41J» 
delegation of execution to Collector, 328 
ffbsolution of partnership, 887n 
Mamlatdar’s Court, 20 
• matrimonial causes, 20 
• yirobate and admim8tratioiT*25 

Runt and Huvonuc Courts, 27~3() ^ 

inherent power to iuveiit^IOw, ]7w « ^ 
nature of, 13, 14 
object of rules, 13 

of foreign Court, jirregukrity in, 153 
Small Gatise Court, 6 ^ 2 , 04 
rules of, Md retroaction of new law, 

PROOBED!QfQS,efror or defect in, power to amend, 5i)9 
)ieUi not to be suits, 106,107 
, . ftidieUI and administrative, distinguished, 204n 
. ' ^ ^ m^pellaneous, not suits, 45 
^ • procedure for, 491-4IM> 

.’FBOCS6S for execution, 020 
Service of, 1380, 1382 

) t^ROCKSSUA L order ffnd decree on m«‘rifs, 42 
rights an<l rights of parties, 42 

PROOI.iAMA'l’lON in attachincMit of Immoveable proixu-ly. 95ti 
in delivery of occupied property, 033, 934 
of resale of immoveable property, 1002 
» sale by public auction, 978-SKS3 
declaratory poiiioii of, 070/? 
defeots in. 070/?- 

discrepant from curtilieal(‘, 070i? 
waiver of mis.staienwmt in. OSO/? 

WtODUCTlON nf documents, f>nler XI11.. 805 SI2 

and effeet o[ iion-pi'odiiet ion, KOO 
of/locuments. and <Iiseov«‘rv and im|)eclion, 793-707 

in prcyjaratiou of proclamation of sale, 978 
power to mak(5 order for, 203 
Hummoas to witne.ss, 824, 825 

PROFl'i’S, attuchment of, j/y attaelmient of projunly. 298 
due to improvements, 33,34 
, in pre-emption, 880 

of iramovciabic property, and cause of action, 591 

PROHIBITION not to be }ireflumed, 15, 15/? 

PROLIXITY in plaint, 700, 703-717?* 

• • ia pleadings, 072 

PROOF of refusal to take evidence, 844??. 

substitution of speculation for, 403» . 

• want of, in ro\j‘ W, 1371 

PROPERTY (ancestral), liability of, in execution, 284 
^defined, 60, 61 

immoveable, and place of suing. 168 

incorporeal bereditaniciita, U1 
attachment of, 203-316, 066-95$ 
certiftcate of sale, 1029 
decree upon a mortgage is not, 1012 

for possession and mesne-profitg, 870-882 
' recovery, and identification, 806-867 
defined, 61 

delivery of, 1031, 1033 

under decree, 931-934 
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PROPERTY--con(inw>d. 

immoveable, doscriptiun in plaint, 695 
dispoBseasion of, 1040 
execution by Collector, 327 *33! 
in different jurisdictions, 167 
instances of, IGO 

joinder in suit for recovery of, 621-624 
jurisdiction regarding, 159 
meaning of suit for rcjcovery of, 623 
oocu pied by tenant, delivery o^ 933 
rc-saie of, 1002 . 

sale of, 996 

setting aside sale of, 1010 
suit for, ind Tjetti*rs Patent, 159 
money charged on, 16Jn 
suits deemed to for, 100,161 
•title deeds of, 163«- 
meaning of term as applied to land, 967 
mortgaged, and attacliment, 297 
moveable, attachment of, 293-315,939-954 
share in, 945 

decree for delivery of, 867 
deemed to follow the person, 165 
defined, 34, 01 
delivery of, in Bale, 994 
growing crops, 57, 61 
instances of, 904»i 
sale of, 991-1010 
specific, and execution, ffi5-U2fi 
suit for, is not suit for recovery of money, 7*10 
under distraint or attachment, roeovery of, 15S 
of thir<l party, seizure of, 9tUn. 

l*UOSBCU1’lON, order directing, 5:ttt 

J*H0TE(n’IN6 order in execution j)rmM*edings, !»06, 907 

PROTEST against juristUction, 70 

PROVINCE, Bt^rvice of summons in other, 2t^ 

PROVINCIAL Small Oauso Courts, and savings chvtise, 62, 63 

PUBLIC matters, suits relating to, 355-376 
)norality and im])lie.d bar, 88 
olfiej'r, 58 

and public servant in Penal Code, 58 
defined, 34 

liow far made defendants, 526» 

in ottioial capacity, suit by or against (O. XXVff.), 1106, Il07 
persona held to l»e (inatancos), 58 
suing in official character, and set-off, 743 
policy, and implied bar, 88 
right claimed in common, and rcs judicaUif 136 
suit in respect of, and rc9 judtenia^ 100 

PUBLICATION of sale-proelamatiou, 983 

PUISNE raortgageo, and suit, 1162 

PUNISHMENT of crime, suit for enforcing, 154 

PURCHASE on behalf of another, 322-327 

PURCHASER at sale, and privity, 124« 
at sale, and res judicata, 135 
bon^ i^e, and setting aside sale, 1023- 
defaulting, and loss on re-sale, 986 
implicated in fraud, 1024 
in execution, what acquired by, 316,316 
not implicated in frnud in sale, 260a 
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PWECftlASER— coniinucd, 

of land, and lator suit against vendors. 
pendente liie^ 259rt 
pogsessiou of, and limitalion, .ISIh 
nnahlj to obtain possession, K)27» 

PURCHASE-MONEY, deduction of costs in pre-rmptinn suit, 217 
payment of, in pre-omption, 88J1-88G 
, right to receive back, 08 In ^ 

PURDANASHIN ladies and arrest, 288 

disft>very of dtreumeuts, 700 
substituted 8(*rvice, B52n * 
as witnesses, 1090. JOOOn 
oxom^ion from personal apjwaranci', 480 
zenana of, entering, 288 

PUTNl holding, purohose of, and representation, 200 


m • 

QUESTION arising in ox<Tution, 22t>. 24tt-249 
involved in suit, 5(>5, 506 

anaterial, ability to answer, and appearance, 748 
mixed, of law and fact, and second appeal, 415 
of fact, <ietermiflation of, 422 

wlien decided by commisHiouor to examine accounts, 1008 
of law, 454-456 

and effect of Httle-certificat<*, 405a 
^ decision of, on ajjpeal from remand, 400w 
on, and raf judicata, 110 
• in appeal to the Privy Council, 454-456 
or fact, wljcn same may bo stated in form of issue, 820 
to be deUTmined by Court executing deen*o, 236 


1YAT, suit against, to set aside pofiaJt, ami r judiaUa, i 31 

]{AI YAT I laud, and nsscssment of mcsuc-profits, 874 

7^4/ YATWARl tenure in Madras, and partition, 286 

RAJ, impartible, and assets, 277 

I^JAH, and exemption from personal appearance, 400 

RATE of^xchango, and appeal to the Privy CWncil, 1345 
of interest, 204 

on oosts, 207 

Rfi-loMlSSION of appeal dismissed for default, 1285 
of reiflandod suit, 1296 

BJEASONS, adoption of, in appeal, 1316 
cogent, for extending time, 1337 
for a finding, statement of, and appeal, 410 
^ admission of additional evidence, record of, 1309 
granting application for review, 1375 

refusing oortifioate for leave to appeal to the Privy Council, i 339 
rejecting memorandum of appeal, statement of, 1263 
* transfer or withdrawal of suit, record of, 190 
given*by Judge, authority of, 11 
‘ meaning of, 1316 * 

record of, by Judge, under Letters Patent, 1313 

in judgment of Appellate Court, 1311, 1316,1316 
■Statement of, and coats not following event, 207, 213 
by Judge, and appeal, 1315,1316 
in Sill, and construction, 8 
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RECElVJiK, and iricuiubraueorK, 1238ri 

and Mofussil Court of STuall Oauflos, I223n 
mortgage, 1234 

appointment of (0. XL.)» 103, ICO?#, 1215-1208 
a party, 1210»i 

ponding appeal to the Privy CountU, 1312 

d('liiu'd, 1210 

execution against projK:rty in handa of, 1238ii 
having independent cause of action, 1248a | 
jurisdiction to ap])oint, 1224» 
nomination of, 1225 

by subordinate* Judge, 1220// 
of property of shrine. f242n 

poSHcosion taken before {ictual appointment of, 123^/1 
sought against legal repmsentative, I2437t 

KKCiTAL in bond, pr/wd /ac/t evidence of rejiidence, 174// 

TlECORi) and name of transferee of decree, 910 

copies of, in appeal to the IVivy Counril, 1337, 1338 

doKtroyed, and second suit, 04 

docunmiUs forming ]»art- of, 808 

examination of, and intcrprotalion of decree, 117, 1 !8 

in judgment of Ai)])eUate Court, 1311 

inherent power over, 18>?, J9n 

of tindings and evidence on rehearing iifler remand, 130(> 
reasons by Judg(‘ in review, 1375 

under Letters Patent, 1313 
for admitting additional cvklenec, 1307, 1300 
transfer uf suit, 190 

in judgment of Appellate Court, 1311, 1315, 13IG 
person excluded from by order, remedy of, 427 
power to call for in revision, 458 
projK^r moans of obtaining, 811 
read with judgment, and ambiguous decK‘e, 1J7?/ 
sending for, and inspecting, 810-812 
to Appellate Court, 1281 
uncertain nllegati(/n on, 119 
when evidence on, sufficient in apjK'al, 1393 

RECOUPMENT distinguished from set-off and jiayment, 735 

RECOV^ERY of amount rccoven^d under reverw'd orsupi rseded decree, 94 
of balance in execution by Collector, 1479 
cost uf noting nun-accoptance, 1182 
immoveable pro])erty, placci of suing, 158 
suit for. I>23 

money in rest itution, 499 

suit for, meaning of, 749 

and set off, 734-745 

moveable property under dista'aint or attaclimont, 168,1C5 
possession of immoveable property, decree for, 870, 871 

REDEMPTION, dismissal of suit for, effect, 11 On 
final decree in, 1158 

of immoveable projicrty and place of suing, 158 
preliminary decree in, 1107 
suit and joinder, 1102 
suits, bar by, JK), tU 

llEFEHENCE (0. XLVL), 134tH354 
in arbitration, 1403 
of issuea by Appellate C4)urt, 1304 
(Part Vlll.), 457-489 
to Court by Collector, 1477 
full Bench, 12, 12w 

REFUND of assets, suit for, 339 

of balance of deposit in appi*al, 1339 
costs, 2)2 

under reversed decree, 502n., 1347 
payment under decree, 601 r 
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REFUBAT, of certificate for leave to appeal to tlio Privy Council, I330 
of leave to defend in aumraory procedure, 1180, IJ 81 
review, 1362 

or inability of trustee to sue, 1127 
to accept service of suminons, 046, 647 

decree for execution of docuinontn, l)3(J 

endorsement, of negotiable insfnimeut, 930 
• recognize law of British India, KK) 

llKGflSTER of suits, 636 % C 

REGISTRAR, appoiutmeui of^#a next frieptrilisapproved, 1138 
executing conveyance, 1)31 

REGISTRATION Act, and judicial luocr^cduigs, 2o2 
and appeal, 382 • 

of application in agnicnicnt to refer, 1461) 
documents. 382 

in execution, 1)30,1)31 

expoDSCB of same, !)30 
memorandum of appeal, 1264 
^ |ale certificate, 1029, 1030 

• Hbcurity bond, 1341 

REGISTRY of applications granted iii review, 1377 

REGULARITY, presgiiijjtion of, :M} 

RE-HEARING of appeal by the Privy Council, 440 
order for, and review, 1377 

REJECTION of appeal, and decree, 47-48 

of application for review, 1368,1369,1372 
• ^ to sue as pauper, 1326 

incjnorandum of appeal, 1263, 1264 
plaint, 715-723 

and decree, 33, 4ti“4H 

REMTION of Courts, 12 

* legal, condemned in India, and foreign judgment, 150 
of landlord and teuant, and rv/t judicata, 134 

K ELA'l'ORS, suit in name of (in I'ublie Charitks<), 365 

RELEASE of imprisoned debtor, 291, 21)2 

of surety for re.stitution in appeal to the lYivy Council, 1311 

RELIEP, amendment of pleadings as to, 688-690 
alternative, 613, 712 

and ouster t>f jurisdiction, 82rt 
stamp, 8t)/i 
inconsistent, 70S 
ancillary, deemed granted, 123 
I and cause of action, 612 
‘ • decree, 847, 868 

frame of suit, 573, 600-t)U2 
judgment in appeal, 1311 
by amenJiuent of pleading, when given, 682 
way of injunction, ossontials to grant, 1197 
claimed, and cause of action, 98 
^ construction of dccreo as to, by orders, 155 
discrotioirto grant preventive or protective, 1229 
error in grant of, G8a 
grant of, by deciee in apjxjal, 1318-1320 
•granted on principle quta imef, 3222 
identity of, and li« pradeas, 95, 97,98 

not material Tor res jvdicata, 98 
jurisdiction to grant, and Uapendem, 09 
ieavo to omit, %2 
not asked by appellant, 1263 

^xprcssly granted, and resjudicatUi 100 
doomod refused, 123 
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K E f jI EF— coidinutd. 

obtainable through peraoiial ohodicnc(‘, IG7 

and place of suing, 168 

omisaion to grant, and res jndkutUy 123 

partial, in appeal to the Privy Council, and value, 153 

prayer for, in pleading, 70G-703 

subsidiary, 

unaffoctod by change in procedure, 510 
when right to, claimed in common, 130 ^ 

RELINQUISHMPINT of poHscHsion with m tiee, 8/0, 880 

KEMAND, and Hitjx’Hl, 427, 432 

and new points which Jan be taken by defendant after, 114 
by Appellate Court, 129(1-1307 
costs of, and decree in apf)cal, 1321 
improper order of, 1297 
objectioiiH first taken after, 414 
to findings after, 130(» 

when order of, treated as without jurisdiction, 07 
REMEDIED, splitting of, 575, 630 

REMEDY and claim, 001 
defined,001 

errors in procedur(', 417 

for breach of contract, 1208 

of decree-holder in re'^juthcalUf 103 

restriction during execution by Colloeior, 1481 
defendant against cx parte decree, 757 

refusal to admit in adjourned hearing, 768 

landlord, 29 

or laudlioldef, and saving clause, 59, 00 
minor not properly represented in suit, J J 39 
])arty claiming paramount right against Receiver, 1239 
tleuying admissionalloged by Jud^‘, 40C 
IKTHon excluded from record, 427 
plaintiff in dismissal of suit {for default), 700 
bpccilic or eomixjnsatory, 1196 

l-KMOV Al, from file of plaint by minor suing witliout next friend, 1132, 1133 
of guardian to suit, 1146 
next friend, 1144 

liEN r. decree for, 870 

in Bengal, transfer of, 908 
of Revenue Court, no suit on, 93 
<.r parln decree for, effect of, 140,147 
litigation under local laws. 01, 02 
(money), erroneous decree for, 499, 600 
of land, and immoveable property, 61 
Recovery Act (Madras), and revision, 00 
of, and saving clause, 59, 00 
suit, where to bo instituted, 150 
suits for recovery of, and rcajudirainf 134 
in Bengal and rules in discovery, 777 

RENT COURTS, how distinguished from Civil Courts, 27-30 
REPEAL of enactments in Fifth Schedule, 509 

REPORT in examination of aoconnts, 1098 
local investigation, 1094 
partition, 1100,1101 

of Commissioners, and evidence, 1095,1090 
on security, 1341 

REPRESENTATION and Hindu father, 130 
and manager of Hindu family, 131 
by party to suit, 126 

^ in appeal on common groands, 1264-1267 
of IwnoficiBry, in suit, 1127,1128 

minor or person of unsound mind, 1129-1148 



INDEX. 


REKRESiSNTATIVE ftiid execution (Sect. 47), 268, 260, 200 
and rea judicata^ 126 

capacity, suit in, and plaint, 697, 708, 711 
in execution, defined, 257 
legal, and assets, 283 
• costs, 209 

notice to show cause against execution, 917, 918 
suit \n formA pauvcTUy 1160 
( survi\alof amt, 1049^069, 1066 

burden of proof inexecutionraigaiij^, 283 
claim by or against, p'rsonallv, 622 
defined, 33, 267, 274 

enforcement of decrcKi against, 279-283 * 

execution against, death of debtor before satisfaction, 
of deceased partner, and suit by or against firm, 1120 
party and jurisdiction, 185 
judgment-debtor, 50 
plaintiff and restoration of suit, 754 
sued aa such, and set-off, 743 
suit, 362-366, 633, 645 
# *8. 708, 709 

• ffy or against (0. XXXI.), 1127, J !28 


RK-SAT^l on default by purchaser, 999, lOOO 

loss on, lOtM) 

^ICS 99,Tr)5 

and caveators assailing whole will, 156 

costs of witness in Magi8trat<‘’s t’ourt, 155 
date of decision, 105 
logision of Criminal Court, 105,105n 
Indings on immatet ial matters, 119» 
res^i suit (0. XXllI. r, 1), 1070 
utorlocutory orders, 154,155 
ssne, and decision before change of law, I 
point of law, 109 
application of ruk*s to, 109 
when said to arise, 109 
oiiil and several liability, 130 
iidgnicnt improperly obtained, lOl 
.dters of a<hmnistration and lU'obaU', 155 
natter in issue, 111-118 

a question of fai'l, 112 
determination of question, 112 
findings which operate as. I IK 
leading principles, 113 
substantially, 112 
test of identity of suits, 117 
linor properly represented, 1139 
omiriarporty, 129n 
pinion incidentally oxpresacd, 119 
rdors in execution proceedings, 107n, 164 
)dflmpfcion suit, 90-92 
dinquHliment of part of claim, 676 
iit, 105 109 

and e\< t!Ution mooeedings, 106,107, 108 
finding of Criminal Court, 106 
identity of suit, 105 
judgment of the case, 107 
moaning of “suit,” 106 
proceedings held not to be suits, 111 
^ brought in wrong Court, 138» 
for declaration ot pght to partition, 92 
want of jurisdiction, 140» 
applies to questions of mixed law and foot, 54 
bw, how asoortained, 685n 
disUaguished from estoppel, 101 

• judgment of the case, 53 

its psndens, 96, 66 



1(568 


INDEX. 


JUDICATA —t:ontmiietl. 

erroneous deoiaion on, not oj>en to revision, 474 

explanations, ancillary relief, 123 

app<!alabl(( decision, 139 
aunlieability of Explanation IV., 122 
VJ.,13t; 

H(jnamidar.s, 128 
CO-defendants, J28, 129 
competent jurisdiction, 13G-J42 
eoitipronuseH, J4(» 
concurrentjurisdietjH^tt, 137, i38^ 
conflicting decisions, 147 
consent orders, 140 
(lifl’erent title, 122 
titles, J34 

dismissal of former suit, 144 
effect of apjical, 139, J15 
c r decree's, 140 
father of joint Hindu family. 130 
liuding inconelusive. or not on merits, 143 
on unnecessary issue, N7 
foriiH'r hearing and decision. 142 
Hindu widow, 120-128 
how bar constituted, 118 
identity of cause of action, 121 
pai'ties, 124 

iiniuaterial matter, andoftitcr diW«, 119 
joint and several liability, 130 
eontracUir, 129,130 
wrongdoej’s, 129,130 
hirmivan^ J31 
lessor and lesset', 133 
maintenance suits, 147 
manager-guardian, 132 

of joint Hindu family, I3l 
matter constructively in issue, IHl 
minor, 132 
mortgagor, 133 
ofrule, 99,118-150 
oiuission to grant relief, 123 
partition, 129,134 
persons not party to suit, 124 

classes of same, 124 

point not raised, 121 

I ircsuinption os to jurisdiction, 141 

})rivity, 120, J25» 

public and private rights, 1(K), 130 

representation, 120 

shebnit, 132 

sou in joint Hin<lu family, 130,131 
suits in diiferciit capacities, 120 
uncortaia allegation, 119 
withdrawal of former suit, 145 

foreign judgments, lOO, lOi, 147-154; and see Forkign JUDQMKN'ja 
generally, 90-104 

effect of, on cause of action, 102 
English doctrine of, 101 
in funner (’odes, 102 
on what plea based, 103 
tost of, 102 

idi'iitity of relief not material to, 98 
independent existence, of principle, 20 
leading principles, 113 
matter of substanoo, 118 
meaning of “ Court ” in Sect. 11.. 104 
“ former suit,” 99 
“ try,” 104 

uot affected by mistake of law, 109 
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IiES% JIPDW. I TA~cotitimieii 

not rostrictod to ifisucs of fuel, 10l» 

operation of rule, 91 

rule of (Sect. 11), 99,100 

Sect. 11, diatinguished from Sect. 47.. inn 

when plaint rejected for default of apjK*aruiK*e in iMninlnUlai’s C'oui t, 723 
relief deonierl refused, 123 
Avkether rule applicable to appeals, 104 

IIKSCISSION of special leave |o a]>]M‘ar( 439 

RESIDENCE, actual, 172, 175, 1 ¥ ‘ / ^ 

and ap 2 X)aranco in person, 040 
arrest outside juris^iiction, 491 
Iiwolvcnt Act, 177 ^ 

})laint, 695, 697 

service of summons, O-li, 642, 648 
at more places than one, 178 
eliaugo of, pending suit, 78 
contemplated by Letters Patent, 179 
distinguished from “ dwelling,” 176 
m»nwg of, in security for costs, 1085 
.* term, 175-179 
of defendant, and Jurisdiction, 152 
• place of suing, 158, J72-179 

out of British Ini^i, and security for costs, 1084 
p(?riod of, 178 
temporary, 178, 179 

and place of suing, 172 
voluntary, 172,176 
when permanent, 178 

HESISTANCiito execution, 34(J 

to possession of immoveable ]»roj>erty, ]('35-]040 

RESTITUTION, 497-503 

of conjugal rights, decree for, 926-030 
^ on reversal or variance of decree, 475-503 • 

order for, and appeal, 48 

RCeurity, tl22 
security tor, 603 

• and appeal, 1272, 1273 

RESTORATION of appeal, 1285-1288 
of suit (utter dismissal), 763 

RETENTION of jurisdiction, 97 

KEtlREMENT of next friend, 1141 
of gulirdiau to'suit, 1145 

^RE-TRANSFER of suit, appeal, or proceeding, 193 

RETUpN of documents (0. XIII.), 805-813 
* of jJlaint, for araemlment, 021 

* when suit in wrong Court, 713-715 
pureliase-mnnoy, 1027-1029 

REVENUE ActR, and bar of cognizance, 86 
Court, 27 

^ and Code, yJ, 62 
dc/inod, 61 
juriadiotion of, 73 
no suit on rent deei’cc of, 93 
officer, jurisdiction of, 99 

REVENUE-PAYING land, and partition, 888 

REVERSAL of decree, and recovery of amount recovered, 94 
restitution on, 493-503 

REVERSIONER, and Hindu widow, and res judicata^ 126-128 

REVERSIONERS, suit bv. and ioinder. 612 
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REVIEW, 860-8(i.'t 

and dec*n‘(' against minor, 1302 
C.C pirla. decree, 773, 774 
ordei’ for adjournment of bearing, 838 
HigiKid and dated judgment, 8(H> 
ajiplication for, 861 

and transfer of suit, 198 
by minor not projicrly represented, 1139 
in case of consent decree, 281 
.Mined, 381 ^ ' 

distingnishi'd from appeal, 381 « 

of order eoneerning leave to appeal to the Privy (.'ouneil, 440, 1357 
H'view, 1378 ^ 

((). XLVII.), 1355-1370 
(l^irl.Vlll.),457-lS0 

RiCVJSlON, 805 

and jurisdiction of High Coui-t, 458-468 
Rout Kttoov(!ry Act (Madras), (Kl 
want of jurisdiction, 470 
of order amending decree, 854 

rejecting application to sue as jMiuper, 1153 
refusal of summons to witness, 826 
(l»art VIIL), 457-180 
submission for, 1352 

UUJH'r, in common, and res jydictifa^ lOO, 135 
meaning of term in fM*ct. 2. .35 
of a civil nature, 84, 85 
appeal, how given, 29 
the parties, 39—12 
to begin at hearing of suit, 842 

in hearing of appeal, 1281 
immoveable ]>rojXirty, and piacc of iiuing, 158, 151 
to sue,” defined, 1046 

taken away by implieation, 92 

lU'L’Ei^, iri'iigious, right doiiending on question aa lo, 55 
suits relating lo, 55, 85 

RULES (Part X.), 483-488 
delined, 35 

of proeediire in delegation of execution to O'oHeotor, 328 
uatiirc of, 14 
decision on Knglisb, 12 


S.4 LaRY and attachment., 293, 2<)4, 295, 296, 301, 302, 945, 940 
suit for, and Jurisdiction, 189?t 

iSALE, adjournment or stoppage of, 985, 086 
ammidment of decree after, 862» 
and decree amended after, 861 
defaulting purehasor, 986 
disputed debt, 983 
e.vpress warranty, 320tt 
incumbrances, 982 
jurisdietion, 169, ITOn 
land outside jurisdiction, 897 
officers therein, 991 

purchaser not implicated in fraud, 250n 
retention of price after restitution, 601 
auction, and party selling property of another, 321 n 
by Collector in execution, 1476 

Nazir unaware of postponement, 977 
public auction, proclamation of, 977 
puisne mortgagee, 1162 

.sheriff, distinguished from sale by registrar, 260/i 
whom conducted, and how macUf, 977 
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SA IjE— toniinw.d, 

• o^tifioato of, 1029,1030 

and right of action, 316n 
effect of, 318tt 
fraud vitiating, 249,249n 
in oxccijtion, 976-] 044 

• and Jia pcnden<i, 932 

of decree subsequently reversed, 772 
malbrial irregularity in, 68 
Tjiode of making proclamation, 9;^3 
mortgage, final decree in, 1100 ^ 

preliminary decree iif, 1J0<» /’ 
objectiuns as to nature of possession, 255 
of goods, and delivery, 189 ^ 

immoveable property, {y)8-1040 

and bid by co-sharer, 1002 
oertifioato, 1029 

defaulting purchaser, 999,1001, l(M)2 
re-sale, 1002 
resistance to, 1035-1040 
return of purchaae-jnoncy, 1027 
setting aside, 1004-] 021 
time for payment, 1000 
by what Courts, 996 
occupied by debtor, and delivery, 1031 
tenant, and delivery, 1033 
postponement of, 997, 998 
when to become absolute, 102] -1027 
land, and rules made by Local Government, 327 
mortgaged immoveable property, and place of suing, 158 
movjable property, 991-996 

agricultural produce, 991 
and delivery, 994 

transfer of sharia, etc., 995 
irregularity in, 993 
negotiable instruments, 992 
of party summoning witness, 828 
share in corporation, 992 

on close holiday, 201n 

order refusing to pass order for, 266n 

plac^ of, 981 

and carrying on business, 182 
private, distinguished from Court sale, 261fl 
property not liable to, and execution, 242,242n 
setting aside, 1010-1021 
stay of pending appeal, 1273 
time of, 981, 984 
to dc«rce-holdor, 988-991 
under decree, made without jurisdiction, 1013 
validity of, and fraud by plaintiff, 1024 

r ithout disclosing charge, 320» 

• 

SALEABLE, iftterost, 1021,1028 

SANimON, consent of minor's guardian without, 265a 
of execution by transferee of decree, 907,910 

Governor-General in delegation of execution to Collector, 327 
^suit in public trust, object of, 356,367 

SATISFACriON of claim and payment into Court, 1081 
Beating aside ex parte decree after, 766 

SAVING, and ^ovinoial Small Oa^ Courts, 62 
of eSufftered High Court, 1882 
inh^nt iurisdiotion, 507,508 

K nt right of appeal, 509 
4. .59. 60 

establish right to attached property, 965 
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iSCANDALODiS counter-dlaiin, 18« 
matter in bills of 07(1 

memorandum of ajuieal, i8n, 120!) 
jiloadinjpi, 070, 071 

iSOHEDULED district and Sect. 17. .108 
districtfi, 32 

SEAL, use of, for signature, 58,5!) 

“ SEALING UP ” privileged portions of doeiimf nts, 7!)L 

SECOND appeal, 397-422 

and Bengal 7’onaney Act, 20Stt 
eonstrnetion of Ijoonincnt, 415 
matter of jurisdiction, 41!)» 
at instance of and ion purchaser. 208n 
objection to jurisdiction, first taken on, 15Ga 
(O. XLIL), 1323 

SECRETARY OF STATE in fkmneil, and body eorporate, ISO 
iialtib'ty of, to be smui, 77 

SECTIONS OE' CODE— 

1.. 31.32 

2.. 32-.79 

3.. .79 

4.. .79-01 
.7..(il 

0. .02 

7.. 02, ()3 

8.. 03, 01 

9.. (i.7-!ir> 

1(1..9.7-9!) 

11.. !19,109 

12.. 10b 

13.. I()() 

14.. 101-150 

1.7.. 15(i-l7s 

10.. 158-107 

17.. 107-170 

15.. 170, 171 
1!).. 171, 172 

20.. 172-1 !KI 

21.. 190 

22.. 190 

23.. 190-193 

24.. 193-200 

2.7.. 200 
2 ( 1 .. 200-202 

27.. 202 

28.. 203 

29.. 203 

30.. 203 

31.. 204 

32.. 204 

33.. 204 

34.. 204-207 

35.. 207-218 
.30..219-227 

37.. 228 

38.. 229, 230 

39.. 230 

40.. 231 

41.. 231 

42.. '32-2.34 

43.. 234 

44.. 234.235 

45.. 236 

40.. 23.7.236 
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'^EcrrioNs OP code — fontinuM, 

o 4^..230-208 

48.. 208-2“! 

49.. 27!, 272 

60.. 272-278 

51.. 278, 279 

62.. 279-283 

63.. 284 
64*.284-280 
66. .280-2SK) 

'60..290 
,67..291 

58.. 291 

59. .292-29,3 
00..293-305 
01. .305, 300 
02..306, 307 
03..307-310 
04..310-316 
06.. 316-322 
00..322-327 
07/ JJ27 
08..S27 
09..328 
7?..328 

71.. 328-330 

72.. 330 „ 

73.. .331-310 

74.. .340 
76. .,341 

70.. 311 
7,7. .341 

78.. 342 

79.. 343, 344 

80.. 344-347 

81.. 348 

82.. 348 

83.. 348.319 

84.. 349, 360 

86.. 350 

50.. 351-363 
87 .• 3.63 

88 .. 361 
89. .36,6 
IKI. .3,66 

91. .366, 3.60 
it*.*.360 
93. *160-370 
9^.377 

96.. 378-380 
^90. .381-391 
W», 391,392 

98.. 392-391 

99.. 394-397 

100.. 397 

101.. 397 

102.. 417-422 
U|3..422 

104.. 423-426 

106.. 420-430 

100.. 430 
left..430 

108 .. 432 

109.. 4.34 

110.. 434 

111.. 434 

112.. 436 

113.. 467 
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SUCTIONS ON CODE—fonCiBHcrf. 

114.. 457 

11.5.. 458-4,‘41 
1 Hi..481 

117.. 481 

118.. 481 
J1D..481 
12(1.. 482 

121.. 483 

122 .. 482 ■ 

12:1..4811 

124.. 484 

125.. 484 

126.. 484 

127.. 48.5 

128.. 485 

120 .. 480 

1.10.. 48(i 

1 .11.. 486 

1.12.. 48!) 

1.11.. 480 

114., ,100 

116.. 400 

116.. 401.402 

137.. 491 

138.. 493 

110 .. 401 

140.. 493 

141.. 494-496 

142.. 496 

143.. 497 

144. .497-.701 

145. ,5U3-.506 

140.. 506 

147.. 500 

148.. 506 

149.. 507 

150.. 508 
151. ..508 

152.. 500 

1.53.. GOO 

1.54.. 500 

155.. 500 

1.56.. 500 

1.57.. 500 

158.. 510 

FlOUllITY and ftrrest befoiY- judjfiaent, 1184 

and judgmont-dcblw- about to be ilpclared an insolTcnt, 287, 289,290 
Icavo to defend in .summary procedure, 1180 
atiiy of execution, 922,923 
temporary injunctions, 119.5,1202 
by Receiver, 1215 
for apijearancc of witness, 204 

iswlr, by retiring next friendt 1144 
in .appeal, 1275-1279 

to tile Privy Council, 1334 -1337 
divorce, 26 

(0. XXV.), 1084-1087 

effect of failure to furnish, 1084,1087 
when may be required from plaintiff, 1084 

restitution, 503 

and appeal, 1272, 1273 
in ap^al to the Privy Council, 1340 
stay of execution, 922 * 

in attachment before judgment, 1186,1188 
receipt by next friend or guardian of mit, 1140 
Small Cause Court, 63 

on application for aertifleate of administration, 388 
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uauovo wi avtioii against beparato defendant, 587 n 
costs, 214, 215 
defences, 730 

possession of share, decree in suit for, 387 
suit and execution (Sect. 47), 236 252, 263 

• * fraud affecting .sale, 249-252 
for partition, 168^ 

« to set aside decree, 706 
trials, power to order, 611,024-4i25 

and ap|K*llhtc Counii^2ti ^ 

ShJRVANT not a meinl>(‘r of fanlTly {a<5rvice iff summons), 045 

SERVICR of copy of cross objrctiou, 1290 

of di’ttft of document, or yf negotiable instrumeut, U30 
notice in appeal, J280-J284 
rders, notices, and other documents, 1380 
rocess, 1380 

rooess on recognized agent, (K14 
pleader, 036 
ummons, 202, 203 

* and minor, 043,043» 

railway officials, (J4f n 
foreign, 203 

in another province, 203 
l^luchistan, 054m 
suit against firm, 1114 

notice in same, 1121 
1 corporation, 1 i 10 
. V., Otl-(>(i0 

defendant appearing before, 762 

refusing, or not found, 0^0 
delivery or transntlssion, 041 
tluty of serving officer, H60 
endorHcmeiit in, t>49 
examination of returning officer, 6.*d) 
in fortdgii ttn'ritory, 6515 
mode of, 042 

on Civil publie, ofiieer, etc., 058 

defendant in another jurisdict ion, 353 
prison, 056 

out of British India, 050 
male member of family, 046 
several defendants, 012 
soldiers, 068 

wrong |K*raoii of siiuilar name, 823 
]xirsonal or on agent, 044) 046 
BUbstituUnl, 060-063 
substitution of letter, 060 
when dismissal where none, 76? 

through HmaJl Cause (k>i]rt, 063, t>64 
' »' peyrson in, and actual residence, 176 

personal, i ight of, and attachinont, 293, 'MU) 

SBl’-OFF, and costv not awarded, 216, 217» 

and decree incapable of being enforced, 216 
cross-decree, 914, 916 
i.j distribution of assets, 334 
appeal from decree in cose of, 888, 889 
decree-holder (purchasing)*entitled to, and deposit, 999 
Aecrae in case of, 888 

equitable, iu excess of pecuniary jurisdiction, 71 
in oalotilation of mosne-pr^to, 876 
purchase by decreo-holocr, 986, 989 
of costs, 210-217, 855, B§0 
* against mortffa^-money,210n, 210 

purenase-mooey, 19 

(0. Vino*. 73i-746 

and appeal, 7ll 
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SET-OFF continmd. 

{0. Vlli.), and aHCLTtaiiied sum, 7^ 

lien far oosts, 745, 745n. 
unliquidated damages, 740, 741 
by agent, 889 , 

ex(50Utor tjr administrator, 743 
dcf(uidant’e ]iositiun in claimiug, 738 
defined, 73(5 
disallowance tif, 739n 
distingiiisbed fr(»m a plea of 7^0 

uou^ A'-elami^ 73J 
recoupment, 736 

ctfeet of, 744 
equitable, 737, 739, 739w 
general ju'inciple of, 737, 737rt 
jurisdiction in, 743 
iiluHtrationB of, 735 

ineauing of “suit for recovery of money,” 739, 740 

must be. specially pleaded, 743 

mutuality of debts, 742 

nature of, 742 

object of allowing, 742 

on separate grounds, 735 

particidai*s of, 734 

parties acting in different characters, 743 
right must be statutory, 736 
sums legally recoverable, 742 
what is essential to, 743n 

8ET'1TN<4 ASIDE award in arbitration, 1467 
consent-decree, 387 
decroc cx parte, 7(>4-774 

after satisfaction, 766 
and appeal, revision, review, 773 
“ Court,” 769 
deorcf.,” 769 , 

•* duo scrvi<K‘,” 768 

clTeetof lion-cuiupUaiKH' with terms, 772 
exocutiou-proccedings, 766 
Presidency Small Cause Courts Act, 766 
sufficient cause, 768 
efVo(;t of, 772 

limitation and burden of proof, 767 
nut without notice, 774 
object of rule, 764 
ou appllealion of defendant, 764 
proof, how given, 768 
terms and discretion, 772 
to whom relief given, 771 
ways in which doerooB sot aside, 765 
decree in sutumary procedure, 1181,1182 
dismissal of suit, 763, 754 
injunction, 1210, 1211 
Hale, 1010-1021 

of share in appeal, 1267 

HET’TEEMENT of issues {U. XIV.)» 8J3-822; aud see Issues 

SHARK in a corporation, sale of, 994 

what is deemed included by, 35 
ill moveable projK'rty, attachment of, 945 

fundi ided) in immoveable property, and cxecu(||on, 931, 932,1002, 

SHEBAIT, and attachment, 301 

claiming land as such, and mesno-profits, 872 

nonjoinder of one, 643a 

suit for declaration of title to lx<, 163 
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aoiing vitro or not, 31fl 
payment to, of attached debt, Ii36» 

Hale by, distinguished from sale by Regwtrar, 2Wn 
seizing property of third party, iK)4K 

SIONATURK and initialling. ^9 ^ 

and sealing, 59 
d<tfect as to, in plaint, i56Sn 
in Code, when includes stamping, 35 
* meaning of “ person rVerred A>^3^9 
of admissions, 804 ^ # ft 

amendment of application for ezociition. 912 

memorandum of appeal. 1263 i 
a})plioatinn for execution, 902 

order tor sale, 978 
to su<? as pauper, 115J 
appointment of pleader, 035 
award in arbitration. 1466 
deoreo, 865, 866 

in appeal, 1318 
deposition by Judge, 841 
jadgment, 853 

in ap]X‘ai, 1311 

memorandum of ap^xal, 1259 

evident «• by .TiMlne, 815 
plaint i^h-i^). XXVll., 1106 
jjleadiiigin suit )>y eorporation, 1110 

or against firm, 1113 

plcatlings. 66<l-667 
process for exeention. il20 
^ ' summons, fl37 639 

SlljENOK in decree ns in furtber interest, ^14 
SIMUT/rANROUS oxecnti.m. 917 

JiMATJj OAUSR institutetl in ortlinary Ctmrt, and seeoml appeal, 419 
Oonrt. 20 

and api>eal, 417-422 
attachment, 1187 
award of costs, 210 

ease in which aeeoiint to be tahen, 421?? 
exception from First ScIkhIuIo, 1383-1381 
reference, 1350,1352-1354 
suit for refund of assota, 340 

in High (’ourt on decree of, 93 
summons, 640 

concurrent jurisdiction with Munsif, 157 
Court deemed to be fHeet. 24), 193 
exolusivt' jurisdiction of, 73 
finality of order in, 147 
, form of judgment in, 854 
in Sect. 24., 199 
juriatliotion of, 73,471 n 
Mofussil, and jurisdiction to review, 1367 
no suit in, on its own decree, 93 

decree of Subordinate Judge, 93 
Presidency, 61 

and saving clause, 63,64 
not affected by Sect. 2. .51 
Provincial, and saving clause, 02, 63 
• jurisdiction of, 164 

suits cognizable b}^ 419 
transfer for execution to, 897 

SOLDIER, service of summons on, 658 

SOLICITOR, and costs due from client, 216 
Uen for costs, 216^^ 
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SOVEREIGN Prino<‘, anr? ruU by or against, 349>353 

minor, eto., 1148 
personal privilege of, 352 

SPECIAL appeal, 400 

and grounds, 1202 ^ 

disallowance of costs, 211» 

Case in arbitration, 1400 r 

(0. XXXVI.), 1175,1176 J 

ciroumstanocB, ground for setting aside sy^nfery deeSfee, 1181,1182 
defences, 730 „ 

jurisdiction, 22-35 

Courts of, ^77 
in actionable wrnnipi, 171 
saying of, 59, 00 
law, saving of, 59 

leave in appeal to the Privy Council, 438-439 
procedure, saving of, 00 

SPECIFIC denial, and dealing in written statement, 730, 732, 733 
enactment, when non(‘, 10 
^icrforraance, and cause of action. 598m, IKMbi 
cxeention of decree for. {fi26, ifti? 
suit for, and bar of suit fur damages, 001 
joinder, 666?i 

lelief, appointment of Receiver Is form of, 1221 

rules, when none, U>w 

terms in gift of jurisdiction, i»8 

SPECIFICATION of doeumentu in S|)eeinl (’ase, 1175 
of points in additional evidence. 1310 
share or interest, and atf-aehment, 905 

SPLrriTNG of action, and im^lalnjents, 594» 
cause of action, 575. 575?! 

STAKE HOLDER and interpleader, 1174 

stamp, and i)reHentation of plaint, 202 
!ind sale certiticate, 1030 
in cases of alternative relief, 80n 
on plaint, insutRcieney of, 715, 718, 719 
revision of exclusion for want of, 474w 
wantof, 412 h 

STAMPING, when included by “signed ” in Code, 35 

S'I’aTE, Act of, not regarded as foreign judgment, 15In 

S'l’A'l'EMENT by plaintiff acjiopting }>aynient info Court, 1081 
in plaint, contents of, 701-703 
reference, 1349, 1350 
of grounds by Judge, 33 
object and reasons, 5 
reasons at first hearing, 853n 
writUui, admissions, 734 

amendment of, 18 
and appearanc(‘, 746 
set-off, 734-746 
subsequent pleadings, 745 
oonfession and avoidance, 730 
damages, 732 
default in presenting, 74fi 
evasive denial, 732 
general issue, 731 

matter alleged in, and estoppel, 119 

nature of, 728 

ofdefenoe (0. VUI.), 727 

point of substance, 733 

separate and incoDsuteot defences, 730 
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written, spoomlly pleaded defeiiot', 730 
jipecific dealing, 730, 731 
• denial, 730,732, 733 

time for presentation of^27 

STAY by Execution ()ourt, 207*!. ^ 

in reference to High ( 
of Aecution, 922-924 
f and limita 


»h Court, 1349\ 

924 \ 

limit^ion, 

^ecuriry, 89^^^ 
osts, peiHiing apptialf 13-^ 


secunt; 
for costs, ^ 
in apiieal to*the ^ivy Council, 1330, 1J41 
summary procedure, II8I 
pending sui% 802 
of proceedings, 47, 48 

by the Privy OouiieU, 1342 
sale by Collector, 330-331 
pending appaal, 1273 
suit, and execution-proceedings, 90 
identity of parties, 

relief, 98,99 

jurisdiction to gi*ant ndief, 99 
lis pcndvntty 95-99 
matter in issue, 97 
pcui^iPg appeal, 98 
geniiftl jurisdiction in, 99 
on agreement for arbitration, 1499 
priority, and suit allowed to proceed, 97 
rule as to, 95 

% docs not bar institution of suit, 97 
fendiiy apjieal, 1207-1274 

appointment of new next fricml, 1145 

iTIPENH, and attachment, 293, 301 


iXlPULATION by pleader, 031 n 
STOPPAGE of sale, 985, 980 

JTRANGER, right of, not affected by attachment before judgincnl, 1190 
to |uit, dispuseessioii of, 932 

STRIKING off application for execution, ‘.Mj0-9ll3 

jxitition of apiieal to the Privy (’ouncil, KJil7, 1339 
^ out embaiTassing pleailings, 705« 

5)arty, 545 

* • pleadings, 070-073 

SUBJE€WWIATTER, and place, of suing, 158 
and jurisdiction, 70, 71 
^distinguished from cause of action^ 521 
f Jdiyation of jurisdiction over, 70 
how offlostituted, 70 
determined, 80 

• meaning of term, 08/r, 71 
of suit, deffned, 1072 


SUBMISSION for revision, 1362 

SUBORDINATE Court and High Court, 21 
Court declining jurisdiction, 21 
• and transfer of suit, 195 

^ j-uUngs of High Court, 11 
Judge, juTLsdiction of, 79 # 

SUBORDINATION, and transfer of suit, 198 
* of Courts, 61,69 

and review, 489 

SUBSISTENCE-ALLOWANCE of imprisoned debtor, 935 
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SUBSLSTJNO decree, meanihjirof, 

SUBHTANOE of issues to he rej^arded, 680» 
yioinb of, 733 

.StlBS'^l’J'rtJl'KI) nervieo of Hommous, (55lM)53 

SUBvSTl'i’DTiON, disbingiiished from amcndiuentjif decii‘<‘. Sfj:^ 
in appeal of manager of temple for idol, <>«« 

Secretary of Ktatd for Magisf^tu. TiSHw 
of assignees peTidenif. lUf.f HSG, 536/1. 
beneficiaries as plaintiffs, 1127, I’fe;]' 
letter foi summons, 659 
plaintiff by Onirt, 549 

SUCOESSION by heirship and rey/resentation, 275 

SUIT, and appeaiahU- value. 434, 460, 451 
and ex(‘eiif ion proeeedings, 43, 44 
insolvency jirweedings, 44 
as representative, 70H, 709 

by and agnln.^t military men (0. XXVIlJ,), 1108, 1109 
eluinge oi' chaiMCter of, and anmndment of pleading, 090-694 
eonduct' of. 570 
eiinstnietion of term, I9i> 

deterniiimtiun of subjoct-matttu- and value, 80 
dismissal nf, distinguished from rejection of plaint, 7i8 ^ 

on non-appea-ranoe of plaintiff, 751, 762, 754, 75H, /o^ 
disposal of, at tirst hearing (O. XV.), 823-824 
effect of withdrawal, 36 
end of, 109 

ex-rontrantu, ami notice under Sect. 80..345ft 
for compensation (Sect. 95) barred by award, 37S 
land, iOO-lfio 

mesne-profits, nature of, .S71» 
money, meaning of term. 1086 
recovery of money and Hct-off, 739, 740 
sate (mortgage), 1169 
foimer, meaning of term (Sect. 11), 54 
frame of, (). If, 573-62K 
general power of transfer, 193-200 
guardian for, and minor, 113tJ-I137 
hearing of ((). XN’fTl.), 842-849 
identity of, 106 

in name oi wrong yilaintiff, 545 
instituted in Court without jurisdiction, 74 
in.stitution {d, 2tM>-‘202 
interest after, 204- 2(Hi 
befoi e, 204 

matters for detei mination in, 71 
nieanintr of t<Tm. 105, 106 

in U. II. (frame of suit), 677 
(vSeet. 24), 196 

miseeilaneoiis prne<*edings not, 45 
not defined, 43 
on foreign judgment, 93 
parties to (0. L), 6n -572 
proooeilings held not to lie, 106 
questions involved in. 565-667 
representation of beneficiary in, 1127 
restoration of, 753 

revival of, administration not necessary, 710 
Bcopo of term, 43 

(Sect. 10), and proceeding in execution, 97 ^ 

separate, and execution (Sect. 47), 236,262,253 
as regards separate causes of action, 107 
stay of, and lifi pM)dens, 95-99 
to recover partnership debt and joinder, 663ft 
transfer of (Sect, 22). 190 -200 
valuation oh 80, 81 
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when Courts ha\o juiisdictioifto try, <j5 
of civil iiftturo, 05, 8 i, 85 
V cognlzabUity, 85 

whoru to be institut-cd, 79, 

' wrthftrawal of, 193*199; arur^ec SriTs 

SUITS by aliciui, \ 

f)y co-sharers and joinder, 5()3« 

€ or against foreigj|and n^I m juh^rs. 348-353 

Government^^u^^^cers, 331“34^ 

Hindu, al^uefi, ainl Jloinder, 5fi4r? 
cognizable by Small Cause (Vmrt, 419, 420 j 
consolidation of, 027 • 
deemed to be for innn%vcable proix*rty, HiO 
in particular cases (Part IV.), 343-35.3 
respect of mortgages, and joinder, 504x 
order contiuing, 920 

y)oatponpment of, pending test action, 928 
proceedings which are not, 105 

which are to be iijslituted where* subjcct-uiattej’, 158, I5i» 
i wtthdi'awal and adjustment of ((K XXTII.), 1069-1080 

^TMMAhY dismissal of upjjeal, 1279 

procedure on negotiable ii^trumeiilx (0. XXXVIl.), 1179--i 182 

SUMMONS, dismissal for default in serving. 7.52 
f<«-eign, nijviff of, 203 
in pi eparmg proclamation of sale, 978 

summary procedure on negotiable instrument, 1179 
issue and service of, 937-660; and see SisuvirE ok .Summons 
sersico of, in suit against corporation, 1110 
0 firm, 1114 

to ^pcar and answer claim, 202 

consider Huificiency of affidavit of doeumentH, 791 
defendant (Sect. 27), 202 
give evidence (0. XVJ.), 825-839 
y>ower to issue, 203 

* produce, y)owcr to issm*. 203 
witness (Sect. 31), 204 

costs of second, 773>? 

SUNDAY, and presentation of plaint, 2tKi 

• arrest on, under yjiocess of a Mofussil Court, 288 
local inquiry on, 20 ltt 


SUPERSESSION of decree, 499, 500, 500« 

SURE'FY. Sen Security 

* and Small Cause Court, 9J1 
«llipschargc of, 289 
execution against, 504 
in arrest beforo judgment, 1184,11H5 
# I ^rder against, and appeal, 48 
SURGEON, ajid carrying on business, 180 


^J^MBOLICAL POSSESSION, 90ii, 94«, 932 
and causo oi action, 2i2n 
Hmitatiu?!. 1032, 103.5 
second suit, 39 
♦ not dispossession, 1044 


TAJdkBANA, failure to deposit, 761 

TALUK, sale of portion outside^urisdiction, 227?i 
situate outside jurisdiction, I69n 

TALUQDABS, Acts for relief of, 87» 
and mesne profits, 874 

conynitteo of, not a Court under Sect. 11. .104 
(0udh),suit by, and amendment, 689n 
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TARWAi), Kuit by mtankTs of, flj^ainst karnaMH^ 
TA'rCHAN L'uiiununjty, snit on klialf of, 3G3ft 
TAXA'J'iON of oosU by diasenting tmstre, 209rt 


TEOKNK/AL objeclioiw, 14, TOG 

as to juriadiction, 171 
sense and uonatruction, 0, 11 

THK’HNK'ALrJ'Y and execution }»roceedmgs^r»4^'^ ^ 
avoidance of, 13 •’I < 

'J'KMPLK, intereat of worsliipfjcrjn, 309^ 
riglitH of worsldp[K*v in, 35u 
Hcbenie for nmnageinenl of, 361 

TE.MPORAHY injunetions (0. XXXIX.), 1195-1214 
residence. Scr Kksidkncb 

and ])laee of suing, 172 

TENAN'i’ and inlerpleacier, 1173 

in common, and joinder, 543« 

’L'ENANd'H (registered), decn^i* against, ami fesyadjcoffl, 133 


'I'RNDEH Udorti action, and ])aymeiit into Court, )0R2 
(ii exj)enscs of witnoss, 827 

TERMS on wUieb cr partf dcfw set a-sifle, 77! 

<‘ffec‘t ol iion-coniplianee with same, 

TEKRITORf AE jurisdietion, 152, J53. Stt k)CAi, 

TES r action. ])ost})()nenienl of suit |s*ndin<;, 628 
for joinder, r)15a 
in bar hy former suit, r)S4« 

I t’S judicata, 113 

4»f applicability of Sect. 47. .253 

Court in application for transfer ol .suit (Sect. 22), 102 
defendant's apiKjarancc, 748 
id<;ntity of cause of action. 121 

suits (in res jiidicaifi), 1J7 
jurisdiction jxrsomnH, 167 
meaning of Code, U 
relevancy, 784 
res judicata, 

to distinguish decree on merits from jii‘occB8ual orcler, 42 
whether additional evidence should Iw received on appi^al, 1308 
ftdjudical ion h order or decree, 35 
<lecrce against Hindu widow binds reversioners, 280 
is final, 444 

matter should have b<*cn in issne, 121 

TESTAMEN'r.ARY jurisdiction, 25 

])rocediire in, 25, 25« 

TIME, admission of nppt^al after, 1264 
enlargement of, 506 
for insix'ction of documents, 795,796« 
how counted when decree confirmed on apjx*al, 859 
priority in, and .stay of suit (Sect. 10), 97 

TITLE, and cause of aotiou, 60S, 608n 

sale certificate, 315-319,3]5ff-3l9» 

.stay by Us pendens, 95 
deeds of 'mmoveable property, 162,163n 
fl(‘cifiion by Revenue Court not a bar, 114« ■ 
on, 73n 

incidentally questioned, and suit for land, I63n 
of nuotion^purchoser, 315-322 
Code, 1 

party in plaint, 697-G99 



TCtti^—conlitmed. 

question of, and special ap^ai,(ian 
^ what is a different, 1 SB 

aame and^AMhrent, and rot jtidjncOaf 134 
f Hhoi;t,^f Code, 31 I 

to restitution^!, 502 
varying relienlfK^proof of, 

9 

TITIjES, alternative, 704 

inconsistent, 704 ^ W 

m ^ 

TOLLS, recovery of, and immoveable 




■ 

property. 


1<>5 


TORT, action on; the essenttln, 171 
act of ouster separate, Ssu 
and cause of action, I 

as a general rule, separate cause of action, 568 
connected with contract, 580 
unity of title lo ])voperty injured, 589 
eampensation for, and Sect. 19.. 171 


'i^RTT, w^ntinuing, and cause of tictioa, 51^ 
on flitferent properties, 592 


TRAD4C, carrying on, 633 


* TRABINd'NAIS^^ s#t against |ierson who uhch, i 126 

TRANSFER of busim-HM, 508 

of case and review, 1367. 1368 

decrees for cxeoulion, 230-234, 897, 898, 899 
and limitation, 231,232 
» to Court in another province, 231 
subjeet to CLjuities, 271, 272 
execution to Collector, 327-331 
^jurisdiction by High Court, 168 
liability of judgment-debtor, 50 
rights before- or after decree, effect of, 258 
suit (Sect. 22), 190-200 

and application for review, 198 

disqualification of Judge, 190,190» 

• pendency, 197,198 

Small Cause Court, 199 
special jurisdiction, 198 
subordination, 199 

« by Qovernor-Qeneral in Council, ^K) 
evidence in, 848 
^ record of reasons for, 196 
. on misoonoeptlon of fact, 196 
under Letters Patent (clause 13), 194 

TB.^NSFKREE of rights before or after decree, when a ropreaontative, 257,258 

tbInsla- lICN in appeals to the Privy Council, costs of, 8fl0n 

interest on same, 860n 

ISansmission of documonts in appeal to the Privy Council, 1338 
of order of the Privy Couneil, 1343, 1344 

TRWDRSR, in defence, 730 

TREES and immoveable property, ill 
^ • unsevered, and execution side, 24Sn 

TRESPASS, to property in plaijl^iff's posseeaion, 167» 

TRESPASSER and mesne-profite, 873,874 

TRIAL, meaning of term, 199 

l^ion for temporary injunction treated as, 1211 
separate, power to order, 511 
sepani^ 624, 625 
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TRUST, charitable, and Epglisi Equit^v, 370» 
express and constructive 371 * 

for public purpose of oha!^ Hable or relt^ous nature, 366-37d 
public and private, 370, 371- 
whether punlic, 370n 

TIIUSTEE, and security for costs in suit by paup^.^ 1150 
'» bar by former suit bv, 305n a i 

costs of, 209,209n / E 

fU Hon InrU position of, 308 ' fi. < 

(liatin^iishcfl from truste^’^oonsKvetiye trust, 371 
refusing or.nnablc to sue, 1120 ' 

removal of, 373 %., 

suit by or against ((). XXXl.), 1127, II2H 
for removal of, and joinder, 
to remove, whoo brought, 373ji 


UMPIRE in arbitration, 1400 
UNClORn’ATN allegation on record, 11!» 

IJNCMRTAlN'rY in decree for lecovery «»f imnioverthle |»r(»[ierty, 8157 
of local limits. 170. 171 

UNI)KRVA1,UATH)N of suit, 7l8 

UNfFORMI'l’Y of decisions, impoTbinec* 4»f, 10;i 

UNNECMSHAiiY matter in pleadings, 071 

UNSOUNl > mind, ])ersons of, suit by nr againsl, 1117, 114.S 

UfciAOK having the force of law. 409, 410 

DSRR, right of, is question of fact, 400 


VAKALUTNAMA and preHontalion of appeal, 1^00 
filing nf, i.s not appearance, 740 

' VAKfL and compromise, JU75, 1070 
‘ and flefinition of pleader, 57, 5S 

presentation of apix^al, 1259, 1200 
included by definition of pleader, JK 
praetising before the Privy Couucil, BSn 

VALIDITY of appointment of .ludge, 6^, 66 

VALUATION and joindei of cnaises of action, 622 
and jurisdiction in a])}'eal, 386,450,461 
pecuniary jurisdiction, 157 
proclamation of sale, 982 
suit for perpetual injunction, 46ln 
for Court fees and for jurisdiction distinguished, 46Jn 
of attached property and appeal, 083 
suit, 80, 83 

and appeal, 84, 84la, 721,.722 

mc8ne>profits demanded by plaint, 84n 
suits (mode of), 80,81 
question as to clau‘^, and appeal, 39n 
Bubjeot-mattt'r not capable of exact, 81» 

VALUE and transfer of suit (Sect. 22), 192 
aggregate, and appealable value, 453 
appealable, and damages claimed, 462 a 
when partial relief given, 453 
estimated, in Special Case, 1176 
inquiry os to, in appeal to the Privy Council, 1883 
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of mt38no-j>rotitn 8iibs<guent W suit, anti appealable value, 452 
suit and jnrudiction in appeal, 83, 84 
• Valtmtion Act, 83 

. hoV^tennini, 80 

W • * in apwal to tl& Privy Council, 451-453 

ft ' 6 ^ and coasolidation, 1332, 1333 
0 proclamation of salft 9B2 f 

/ABfANOE between Bpcci^^scm'^^::iilagin(i«t, 117?/ 
of decree, re8titutio^n,^)^'^3 ^ 
injuncHon, 1210.12JT 

slight, between plaAtil? s pleading and evid^ce, 080 

i'ERTPICATION of applicat&n fur execution, lf02 

order for HaU:, 978 
to sue aa pauper, 1151 

objection to, 000 
of pleatlingp, OGO-070 

in suit by corporation, 1110,1112 
or against firm, 1113 
defendant nr judgment-debtor, 60 

VESTING order, »UG 
VEXlftlOU^’ jtion ami costs, 213 


WAIVER and appeal, 410, 4l6w 

and Ck)urt without inherent jurisdiction, J9S?/ 
of (Infect iu signature of plaint, 067 
• i^ogularity in suit by minor, 1131 
lac-k of verification, 007 
* local jurisdiction, G8n^ 

objection to jurisdictiun, 69, J5i» 

^ proclamation of sale, 989 

^ use of dopobmons, and apiwat, 4 i 5, 4 i 0 

WAN'r uf jurisdletion, 14, 08-70 

eatopi)el from pleading, 70, 70« 

WAHUAN'J^in execution, 920 


WfcVRRAN'J’Y of title and sale, 321,1031 

lf'A5//^'.47\ accrual of cause of ticfcion as to, 871 ‘ * 

and joint opposition to plaintifi’s posset^ion, 872 
^ ^calculation of, 87G 

•effect of decree for possession wjth, 880 
• hind or in money, and interwt, 881 

rSmed by respondent without being entitled to it, 502a 

WILL, construction of, 274 • 

Wlftrt)RjyVAL and adjustment of suit (0. XXIII.), 10G7-1080 
and transfer of suit by Court, 193-200 
fby Court) <»f suit, appeal, or proceeding, 193 
• from suit, leave for, in scounty for costs, 1084 
of apix’al, 1319 

undi'i' comprf/mise, 146' 

• * application for execution, 155,1028 
foTinor Huif- ' jufficuitiy 115 
’ registered lii/)f*'''>l, 1274 
I a suit, 19G 
, or ap}>oal, effect uf, 36 

WlTNliSS appearing by counsel and eosla, 210 
attendance before Commissioner, 1104 
commission to examine, 341 
credibility of, and appeal, 407,1312,1312f( 
default in attendance by, 204 
^ * 4 nunisiuuent of, 204 
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WITNESS— 

discrediti^ig tor ge.iu'ral reawons, is eri’or of law, 407 

oxaminatk'n ot (0. XVIIX.), 842-849 

oxpeDBes i‘, 820-828 

expert, fed of, 827 

letter of request to.examine, Ml 

refused coats, 210 

HummoniDg and attendance of (0. XV|.*, 82^-836 

suimnonB to (Sect. 31), 204 ^ 

WOMAN plaintift’, and aeeiirity for eoste, 1CJ4' 

WOMEN, (‘xeinpt inn of, from execution,290 

who ure exempt from jx-Tsouaf appearance, 489 

WORK, meaning of, 182 

WRITTEN, all notices and orders to bi*, 490 
Btatomeut. See Statemtcnt 

WRONOS, actionable, jurisdiction in, 171 


ZEMIN DAK, and mesne-jirofiU--, 874 
ami sale in execution. 283 

defendant with and separate costs, 214 

suing in own namt* by agent, &15 


{‘BiKTxn UT vmiiJ'M oioisrs and sons, unitzii, jMuov 
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THE COJ)E 

OP 

CIVIL PEOCBDUPiE. 


ACT No. V. OK ]‘J()S. 

Pahsko kv the Goveknok-Gknekal ok Jujjia in Council. 

. Received the astfent of the docernor-Ocnerul on the 

ild March, 1!)08. 

An Act to connolidalc and amend the latrS relatuuj to the Rrocedare 
of the Courts of Civil Judicature. 

.WIiEKEAS it is (‘xpwlieiit lo coHSolididc ;ui<l aini'iid tliu 
Jiiw.s j['('lutiiig to tlie j)rofeduit! of tJic Courts 
roam e. jli(u'oIiy oiuicted as 

follows 

Previous Legislation. -1>|) io the year 1802 1 lie. Coiuis in i lie i’j ehideiiiiy 
Towns and in the J’l'ovini’cs were goveniiHl liy i(ifferi‘iit rides of [iroeedure. 
Tlie. iSnpreine Courts were governed in uuittera of jwiKa'iliire liy I lieii' owji praetioc, 
rules and orders, and eertain -Aels.ll) The Provincial Courts were governed 
l>y .Acts and iiegulations partieiilarly applieahle. to llieju.(2} Jn iSot) the first 
Code of Civil I’roeednre (Act Vtll. of li859) was pa.ssed, which enacted iliat 
whcM'e it cajue into operation the procedure of Civil Courts was to he, regulated 
liy it, only.(3) This Act, however, was originally intended for upjilicalion in 
the t.'ourt.s not established by Royal (Charter, and it was not till the year 18(12 
that it was e.vlended to the Courts in the J’resideiiey Towns. In that year 
the Suprenfc Courts luuf the Courts of Sudder Dewaniiy .Adawlut in the, three 
I’residency Towns wore abolished. Letters Patent constituting the present. High 
Courts were grunted in jjursuane.o of an Act of Parliament of the Session 18(11, 
21 & 2.0 Viet, e, 101. With the abolition of the Supremo Courts, their former 
Jiroeedurc in civil cases between party and party was abolished, and liy the 37th 
section of*the Letters Patent establisliing tlic Higli Court at Calcutta, and the 
eorre.spo/diug sections of the Letters Patent establishing similar courts at Madras 

(1) 8oc Acts XVll. of 1852 i VT. of 1854. Kcgulationsrelalinj; to the procedure of Oij-il 

(2) See the Seliedulo to Act .X. of I8(il, Courts not eBtablishcd by Koyal Charter, 
which was passed to repeal eertaiu Acts aud (3) 8ce Act VHJ. of 185U, s. 388. 




TJJE (.'ODE OF CIVIL WlOCiEUURE. 


J/JEKAiVUtLE. 


iind Jiomhay, llic. jnaai <liii^s in civil suils Ixit-vvoeii part,}’ and party brouglit in 
Ihc Jligli Cmirls, were (o be rcgulHlcd by-Act Ylli. of 1859, and by Bueb furl-bcr 
or otbnr onacliiionfs of the CovcrnoT-dcncral in (Council, in rcb^tiou to Civil 
I’rociKbiri', as vvcrc in force nt tlic date of the several (Jliarters : Provided always 
tliat file remilalion of siieli proceedings respa’tively slioiild be subject to suoli 
laws and r(^gidations as should be thereafter made by ts(! Governor-Genei'al 
in Council in relation lo such proceedings. This was modified by tJie 37th 
sections of tlni new CIiart.ers of 1865, whicb run as follows : “ And we do furtlier 
ordain that it sliall be lawful for the said Higli Court, &c., from time to time to 
make rules a nd orders for tlie purpose of rr-gulaliiig all jtfoeeedings in civil cases, 
wliicli may l)e brouglit before Ibe said lligb Court, including proceedings in 
its Admindty, ^ ici-Adniiralfy. Inicstatc and Matrimonial .lurisdietions respec¬ 
tively: IVovidcd always that the said High Court shall bn guided in making 
siieli rules and orders, as far as jiossible, by the provisions of the Code of Civil 
I’roeedure. being an Act ])nssed by the Governor-Geneml in Council, and being 
Act, A'o. \ III. of 18.)'.), and lJu: provisions of any law wliieli has been made., 
amending or altering tlie .same, by competent legi.slative autbority.”(l) Other 
Acts n’lal ing to the adoption of the Code of 18.7!) by .the High tkjuii. are mentioned 
below.(2) The. Acts ]iassed after ]8,b9, niodifying'and amending that (kxle, are 
given below.(.'!) In 1,S77 the second Code was eiiaeled (Act X, of 1877). This 
very eonsidcralily ameiahsl and added to tlie Cisle of IHot). AVIiereas the latter 
contained .388 sections only, tlie formei' containeil (i.72. This Code was followed 
by amending Ads,(I) and then by Act XIV. of 1882, wiiieli w; IS also rojiealed 
in p.arl. ami amended by su))set|uent Ads.(.9) 

The pre.sent (’ode repeals that of 1882, as also the amending Ads VH. 
ol 1888 : XII. of 1891 ; V. of 1891; XH1. of 1895. Tin' chief feature of the 
present Code is tlie. distinetion drawn between imitters dealt with by the ,A,ct, 
viz. those niatters which affivt more Ilian one Province and mailers in wlddi 
it is essential that there .slioiild be uniformity in all I'rovim-es and minor matters 
whieli are relegated to a seliedule and treated as mere rules wbie-h may be 
varied or amended by the High Courl.s and Chief Courts. 'I'hese rule.s are to 
a large e.vl^il sections of the Code of 1882, amended in eerlaiii jiaits and added 
lo in others. As regards the boily of the ,Ad, the greater minilier of aili'ra.f ions 
perhaps orem- in the ])n)\isioiis relating to e.w.ulion, although other parl.s of 
the Code have been amendeil, and addilions made thereto. The provisions 
relating to insolverie.y liave been altogellier remuvtsl from the (‘ode, anti now 
form the .subject of a separate .Act 111. of 1997, whieli eiuiie into force on Ijie 
1st .bimiary, 1908. , 


(1) >See KrougJiton (tivil I'meeitiiiv ('uile, 
]ip. I, 2, and Appendi.x. 

(->) Acts .\X. of 18112; XMV. ol lS(i2; 
XVIIJ. of LSO; XXXli. of Jsra. .Siv 
lll'nughton Civil Pria-f'diiiv (tode, 2lld ed. and 
4t!i I’d. ]). 2. 

|:i) Acts I\-. of ]8I>(!; XLIII. of J860; 
XXlil.oi 18(11; lX.nf 18(i3; XXVJ.of 18()7: 
VJf. oflS7(); XIV. of 187(1; JX. of 1871: 
XXXll.of 1871 ; Vll. oflS72; LofJ877. 


(J) AetsXVJJi.oflS-H; X 11. of 1879. 
(.'ll Repealed in part liy Acts XJ V. of J8S5, 
.s.:!; IV. of 188(1, s. 2 ; X. of ]88(), s. 21 (2); 
Vill.of 1887, H. 2 aiidseheii. ; XJJJ. of 1889 ; 
\ J If. of J89((, H. 2 ; and amended hv Acts \'J J. 
of 1888, ss. 2-94 ; XJ I. of 1891. Ar ended liy 
Acts XV. of J882, s, 2 ; VIJ. of ]8h7, H, ] 1 ; 
VL of 1888, S.S. 2-8 ; X. of 1888, H.s. J, 2 ; 
VI11. of 189(1, B. .33 ; VJ. of 1892, ss 2-4 ; V. 
011894; VlLof 1895,88.1,2; XIll.ofJ895. 
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“ Consolidate and amend.”— Tlie Cinic is a coiAoliduliuj' Ac],. Tlic 

metliud of construction to bo iwloptcd in tlic case of sucii a Code has liccii 
e.'ipounded by Jjord llersdicll (1) in tcrnis Hliicli have been adopted l)y tlie 
Privy Council (2) and cited and applh-d in oliier cases in this country.(.'!) 
Deiiliiig with tlie English Bills of E.xchange .Act, which was intended to bo a 
Code of the Law rehibL.g to negotiable instruments, he .said — 

“ I think the proper course is, in the first instance, to examine the tuntjiKijc 
of the statute and to a.sk what is its natural ineanmg, uninjlncnced hij amj con¬ 
sideration derived from the previous slate of the lair, and not to .start with imjuiiing 
how the law previously .stood, and then assuming that it was probaljly intended 
to leave it unaltered, to see if the words of tlie enactment will bear an inter¬ 
pretation in conformity with this view. If a statute intended to cmliody in 
a code a particular branch of the law is to be treated in this fashion, it ajipcars 
to me that its utility will be almost cnlu’cly dcsslruyed, and (he very object 
with which it was enacted will he frustrated. The purpose of such a slatufi! 
surely was tJuit, on any jioinl jiixifcolli/ dealt tcilh by it, the law should he 
ascertained by interpreting the language used, instead of, as belorc, by roaming 
rffer a vast number of aut horitic. in order to di.scover wdiat tlie law was, extracting 
it by a uuiiiile critical e.vaininatidn of the prior decisions, dejiciident upon a know¬ 
ledge of the c.vact cft'ect even of an obsolete proceeding, such as a demurrer to 
evidence. 1 am, oj course, fur from asscrlimj ikal recourse may iiccrr he hud to 
the jircviuus slate oj the, tair Jhr the purpose of aidiiuj in the eonstruclioa of the 
prorisioiis.oj the Code. If, lor e.xamplc, a proiision be of doubtful import, such 
I’csort iiipuld be pcrfcclly legifimate ; or, again, if in a code of 1 lie law ol ncgotiaiile 
iitstrumenls, words be found wliich lia\c previously aci(uired a technical meaning, 
or been u.scd in a sense other Ilian their ortlinary one, in relation to such iiistrii- 
mciits, tjie .same interpretation might well be put upon them in the Code. 1 gi\ e 
#icse as (^xampies merely ; they, of eour.se, do not exhaust the category. M/hal, 
hon'cver, I am rcnturimj lu iitsi.sl upon is that thejirsl .step token shmdd he to interpret 
the latu/uayc oj the sliiliilr, mid that an appeal to curlier decisions can only Infustijicd 
on some specialyround.’ft) 

It lia,s been ,said that a reference to the jirevious history of the law and 
legislation on (he siibji'ct is one of the means by which a Court is entitleel to 
seek a,s.sislancc in construing an Act of the Legislafure.O'i) And the jiractiee, 
of the Calcutta, JUadra.s, and Bombay High Courts lias been to consider as 
aids to\viu'd.s coiLStnictiou th(i history of the transition of an Act llirough tlie 
Legislature and to refer to the Rcpiorts of Jaiw Commissioners, I’l'occediiigs 
of the Lcgisla^iie Council,* Kcjioiis of (Select Committees, Draft of Bills and 


(1) In biink of Ktiglauil v. Vagliaiio 
brotheiH, L. K. Api(. Cuh. (I81>i), 1(17, at 
pp. 144, 145. 

(2) Ill Nureadiii Nath Sircar r. Kamulba- 
Biai ilaai, 23, S. A. 18, 28 (18t»(i). 

(3) Dagdu^. Paneiiuin Sragh Gangarum, 17 
H. 382 (1802) ; Jlamodura Mudaiiar v. Secre¬ 
tary of State, 18 M. Ill (1804); Ki.miayyu 
Uhetli Nara,simliuhi Chotti, 20 M. 103 
(1808); Lala Suruj Pronad f. Goiab t'hanel. 


28 G. 517(1001). 

(4) Set) also Adniiiiistrator-Generu] of 
Bengal t’. Preui Lali -MaUick, 22 C. 788 ; 
lailla Suraj Piosad r. Goiab Chulld, 28 C. 
.517 (iOOl ), ami other eases diseussud, post. 

(6) IVabhakarbhat e. Vishwanibhur Pandit, 

8 B. 313 (1884): Administrator-General of 
Bengal e. l*reni I.all Mulliek, 21 tt 707, • 
771 (1804), 7 «.r Trevelyan, J., oiling Holme 
i'. Guy, L. R. 5 Ch. D. 005. 
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iStaiczncnL of (JbjeclvVaud Ucasons. Tlie Privy Council have, however, in the 
case of the Adininistrator-ticneral of Bengal v. Prem Lall Mullick,(l) observed 
upon the use of those means of intorpretalion, expressing theijt disapproval of 
the 2 )racti('e of referring to the jjroccedings of the Legislature which result in 
(hi; passing of nu Act. A large number of decisions exist upon this question, 
whicli is one of some diflioulty.(^) 

It is, no ibnibt, a wcll-estiiblished rule of construction that when the terms 
of a,n Act arc clear arul plain, it is the duty of the Court to give effect to them 
as they stand, according to their plain meaning, iioither adding to, nor sub¬ 
tracting from titeiu. The Legislature must be taken to liave intended to mean 
wiiat it has so plainly expressed, and when the terms of an Act admit of but one 
meaning a Court is not at liberty to spticulate on tlu* intent of the Legislature, 
or t o const ni(‘ 1 hem according to its own notions of the reasons supposed to have 
been 1 he cause of its emu*-tmcnt.(3) The primary question, in short, is not what 
may be supposed to have been intended, but what has been saidd*!) Where, 
ho\u‘vcr, an A<'t has been considered mil to clearly express t]\c intention of tho 
jjegislature, it has for some years been the jmu'.lice of the Calcutta, Madras, 
a mi Ijoiubay High (Nmris (5) to consider (us aidt^iowards construction) : (A) The 
hislorv of previous liegislation,(b) (B) and of ihe transition of an Act through 
t lie ia'gislalurc, viz. 

(1) liJ 7SK ; H. (22 1. A. 107 tJS‘,i5); J llyik*, JOU, that the iiieanirig of an Act is to 

loilowed jii Jt. V. Sii (‘hum Cltungo, 22 ('. ho galhorcd aoioly hy icj('rrji(.'o to tho Act 

1017, 1022 (IS05). ^ itseJf and not to any olliokl rcjxirt'of procced- 

(2) SiM' ,in Aiticle on the liderjiivlatioii ings in tin* Legislative ( ouiicil. 'hieao two 
111 .St.itutes 111 t111'MadiasH^w.louriiahvoLv. vnavs are, llu'refore. in aeeord with thoiVivy 
j>. 2H0, hy K. 11. Munnier, wliero a full analysis ('ouueiloa«e nowconiiidi’ri’d. (Administrator- 
id must of tho ejkses hon* given will he found. Uonernl of Pengul r. Trcni Lall Mulliok.) 

{.'!) (tuna'buliah Sircar r. Mohan IjO-U (0) Fraiiliakarbhat r.N'lshwambharFandi* 
Siiaha, 7 C. 127 ; Buzloor Kuht'ein r. Shuni- S B. Jillt (18S4) [held that the pro-existing 

■loonnissa Bi'guni, H VV. K. 1*. 0. 3, 12 ; K. i\ aUvtoof law, as recognized hy thidfribunais, is 

Bal Brislma Vithal, 17 B. n77, 67S. oneof the chief imtans of jnler[m‘tatioii|. Jn 

(1) f'(r J^oi'd Hersehell in Biojihy r, Fahanikhinnissa Beguuie. Seeretaryof kStatc, 

Atloru(’\-(.ienei’al of Manitoba, L. IL (JS05) l880-lSH!t, tlie High (‘oiiit (14 (', (i7), as 

Apji. ('as. 210. well ius tlui Trivv Council (17 C. aOO), fully 

(h) The Allahaliad High Couit hold, on reviewed the earlier legislation in ordi'r lo 

the olliei' hand, m Kadir ihiksh r. Bliawaiu tlel«*rniiiie upon tlii'const met Uai of Act IX.of 

Brosad, 11 A. 145 (lb1H), dissenting fioin 1847. »SimilarIy Ihe Allahaliad Full Bench 

li. r, Kui'tiek ('hunder Has, 34 (’. 721, in R. r. Balm Lai, 0 A. 509 (1884), eon- 

iind Utimesh Chuudor Biuigal r. Iliru Kideied the provisions of English law and the 
Mondul, 17 852, that in eonstniing a repealed sections of tho older Codes bearing 

datuto the Court eamiut refer to the state- upon ss. 24 and 27 of the I'X-idcnec Act, and 
meat of Objects and ReaM>ns attaidied lo a the same Court., again in R. r. Uindet, 7 A. 44 
aill or to the report of a seh'Ct eoiiiiuittec, or (1884), discuBsed tho law as to Hltornativo 
:.o the debates of the Legislature, but ean only charges prior to the Penal Code. >Scct. 132 
ouk lo the statute itself: and tliis rule as of the JCviih'nee Act was eomlrued in K. v. 
regards debates in {uuneil was affirmed Copal Has, 3 M. 271 {1881), Avif h reforeneeto 
in Maharaj Tewari r. Har Cthamn, 20 A. tho previously existing state J." the law on 
14t, 147 (1993). It is, further, to bo noted the jminf. And in the main i-aso (Adniinis- 
iViUi regard to tho Calcutta High Court trator-Oeneral r. I’rem Lall AluHk k), all the 
hat it was ruled, in 1802, by iSir Al. \V<41h in Judges in tho High Court, including the dis 
duddousoodeulh'yi'.HamaChuriiMoukerjee, sentient Judge I’otherain, C.J., referreil to 
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(rf) Reports of the Tn(iiai> Law Comnussioners ; (1) 

(6) Prooee<yngs of the Logislative Council; (2) 

(c) Reports of Select Coiiunittecs of Iho Legislative (‘ounciI.(^^) 

, {d} Draft stages of a bill, (4) and 
{e) Statements < f Objects and ReaHoiia.p) atlacbed to bi]I.s. 

The question of the riglit to make use of these aids to construclion cnmc^ 
before the Privy Council in the (;ase referred to. The Calcutta High Court in 


the proviouR and BubBcquent course of legisla¬ 
tion in construing Act II. of 1874. *SVp also 

R. ?'. Fischer, !4 M. S42 {1801), and luimtTonH 
other eases. 

(J) iShaik Moosa v. Shall; Kssa, 8 B. 241 
(1884), where Sargent, adojjting tho 

view of I^ord Westbury in hi re ]\Iew, 31 
L. J. Bankrupt ey, 87 Iwher(‘ l ie* Tiord (‘han- 
oellor referred to a ]l(qv)rt of tlie Coinmia- 
sionf'j'S on Bankrujil-cy law"!, held Ouij, the 
Reports of l/iw ('oinniissioners eoukT be re¬ 
ferred to in aid of the ennstnn'tion of a 
statute. In R. v. Gimlet, 7 A. 44 (1884), 
Duthoii, .1., with I Ih* apjmrcnt approval of his 
colleague, Straight, J .,refeiTed to such reports. 
'I'ho admissibility of such reference was ex¬ 
pressly Ailed in Romosh Ohunder Sanyal r. 
Him Mondal, 17 0.^52 (1800). However, 
in Tarack Nath Sircar v. Propono CVximar 
(Jhose, V.) W. R.-48, .'53 (1873), Couch, C.,!.. 
4Kiid : “ You raimoi interpret Acts b^'Rt'jK>rts 
of Coniniissiom'rs.’' 

(2) AlatljO(»ra Rant Shaw 7 \ fiulia G{‘nenil 

S. N. Co.. 10 a Hifl (188.3) Ireferenee by 
Jh’iii.-icp, .1.. to S2)ee<'h of inemlier in charge (d 
a bill when nmving for leave to bring it in, 
and wlien introducing a biil|; Fadhu Jhala r. 
Gour Mohun dhala, IOC. /t44 (1802) [a speech 
of ii ineinber introdm ing a bill and assigning 
its objects and rcason.s may bo looked atj; 
\"esu Rainji IvalnAth r. Balkrislinn, 15 B. 
5S3 (IHOI) jSargent, C.J., referrc'd t^> sjjoeeh 
of inenilxn- wheni^m'senting Report of Soleet 
tbmmittee on bill and moving its eon.^idoRi- 
tion]; Fadhu JhaUi Gniir Mohun .Ihala, 

[Frinsep. , 1 ., <jiiot(‘d sp<*eeb of member 
in charge (Mr. Peacock) made even during 
debate]. But as to .spee.eheBof othersnp<in a 
• 'ill, it lias btyn held by the Boinliuy High 
Gnnrt in Goj# Krishna Paraehure e. Sakho- 
jiiiiv. IH B. 133(1804), that, the deljaie on tJie 
bill, when before tlie (Council, is not l.f> 1 k‘ 
ndenx'd i,o, JTowever, in Ohunilal Panalal 

Boinanji Maneherji Modi, 7 B. 311), 315 
(1883), Birdwood. J,, referred to the ft{>eeeh 
I 


not only of a momlM-r introducing a bill, but- 
j»f a member Bpoaking upon an atnimdment ; 
and j?fe also Mahomed .lackariah r. Ahmed 
Mahomed, 15 C. 137 (1887). The Allahabad 
High Court-, on the oLlicr Iiand, has hehl 
generally that the Courts <\annot lool; to the 
ilebales of the Ijj'gislatnre: Kadir Baksli e. 
Bhawani ProRad, 14 A. 14.5(1802); Malm raj 
Towari r. ITarChnran. 2i\ A. 144, 147 (1003) ; 
an<l see Gmmdu Pillsii e. 'rim.yii.mmal, 14 
M. L. .1. 2lM» (1001). 

(3) 11. i\ Kart-iek Cliundcr Das, 14 G. 721, 
728 (1887); Roniesh (3iun<Ier Sanyal r. lliju 
Mondal. 17 (k 852 (1890); Fadhu dliala r. 
Gour Mohun .Jhala, IOC. 544 (1802); Adminis- 
tmtor-Geneml y. P«*mLa]lMulIick,2I C. 732 
(1804); Ypru Raniji Kalnath v. Balkrishna, 
15 B. 583, .585 (1891); Rainchandra Joishi r. 
Hasi Kassim, Mi M. 207, 210, 212 (1802) ; 
Mahomed Jaekariah i\ Ahmed Mahomed, 15 
<\ 139 (1887). The Allahabad High Court 
lia.s, however, held to the <*onLrary that thesi‘ 
iH'port.seannotbereferredlo : KadirBnksli e. 
Bhawani Pnmad, 14 .A. 145 (1802). 

(4) In R. i\ KartiekCIuinderDafl, 14 72!) 

(1887), s. 22 of the Braft Bill on JCvidenee 
was referred to ; but in .Shaik Moosa Slunk 
Ksaa, 8 B. 241 (1884), it was hold that t he 
(*ourt could not look at the various forms in 
whieh a bill was broiiglR before; the Legis¬ 
lature. 

(5) Fadhu Jhala r. Gour Mohun Jhala, 10 
C. 545 (1892); Adniinistrator-General r. 
Prom Jjill Mulliek. 21 C. 732 (1804): 
Shaik Moosa r. Rhaik Fssa, 8 B. 24J (1884). 
However, in Alathoora Kant Shaw r. India 
General S. N. (!o., ]0('. ItitJ (1883), Prinsep, 
J., considered it imu.sual to refer to tin' 
Objc'cts and KeaBons, though he did )n (hut 
east* read an aljstract fwm the Legal Mem- 
Is-r'a Rpceeh eont^aining the Ohjeel.s uikI 
Reasons; and in Kadir Bak.sh Bhawani • 
Prosad, 14 A. 145 (1892), tiie Allahabad 
High CoiiH- held that the Gbjeet s and Beasons 
attaehed to a bill could not- be referred t<i. 
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tliiit rase ('I'ho Aihnini.straloT-donera! of Renaal v. Prom Lall Mullick), (1) in 
aid of the cOTjStnTction of Act l[. of 1H74, rcfciTcd (a) to the course (>f legislation, (2) 
(If) the Htjiteincnt of the objects uiid reasons of the Act,(3) and (c) Report of the 
Select Coimiiitlec.f'l) 

Tlie Privy Council, before whom the case came *;> appeal,(5) held with 
iXigard In (u) that (i.) “a jmsilire eniiotmciit in a statute of 1874 can not be 
i|ualilied or neutraliz(>d by indications of intention gathered from previous 
U-;iishilion uiion the same subject. And there, is no legislation subsequent to 
that of 1874, with respen-t to the, power of an executor to make over his office 
with all its riglits and liabilities to the Administrator-fieneral; ” (G) and (ii.) 
that it is against, reason and authority to maintain the proposition, “ that in 
dealing witli a Covsolidalim] Statute, caeli cnoctment must he. traced to its orif/inal 
source, and when that is discovered, must be construed mvonliug to the stale of 
eircumstmu'cs u'Jiich existed lehen it first heeame. law. The, very object of con¬ 
solidation is to colh'ct the statutory law bearing upon a particular subject and 
to bring it dmvn to date, in order that it may form a useful code, applicable to 
the ciremnslanccs existing at the, time when the Consolidating Act is 
jiassed." (7) With regard to (h) and (c), ibe Privy Coui^cil observed as 
follows : -(8) “The two learned .Indges who constituted the majority in the 
Appellat<“ Court, although they do not base their judgments upon them, refer 
to the iiroeeeilimjs of the Iwfislnture whieli resulted in the passivf] of the Ad of 
1874, as legitimate aids to the construction of sect.. 31. Their Lordships think 
it right to expre.ss their dissent from that projrosition. 2'hr same reasoris which 
e.i:i-hidc these cons-idrralhms iilien the clauses of an .del of the Hrilish Legislature 
ore under eoiistructimi are equally exiifevl in the case of an Indian Statute.'’ 

I’lio rjTK'stion ne.xt to be considered is bow far, if at. all, does this decision 
of the Privy Council affect the practice of the Indian Courts to which reference 
ha.s boon made. The resultof their Lordships’ deci.sion ajijrears to be asfollows:— 

(i.) Pre-existing legislation may still be rebured to as an aid towards 
con.strue1ion.(9) subject to this that (a) if the terms of ,an Act are rh nr, positive, 
and express, fliey cannot be nuKlified or neutrali 2 <‘<l by indications of infeiifioii 
lo be gntlieri'd from previous legislation upon fbe .same subject ; (h) that in 
the casi' of a Consolidating Act., it must be ennsirned not. with I'cfcrenco to the 
circniiistnnres existing at the lime, of the preceding Acts lint, in relation to those 
existing at the time of the Consolidating Jf/.(10) This last diituin, if is conceived. 


(1) 21 C. 722 |I8«4). In this case. JV- 
therain, (tJ., however, stattsl that in his 
opinion tile history of the Aet JI, of 1874, 
was inadiniHsihle to explain it, and tliat the. 
Coui’t' ought not lo eonsider what w'as the in- 
lenlion of the ninmhersof Connell by whom 11 
wa.s introduced ; ih.,at p, V-eal. Trevelvan. .1,, 
also ('x]>ressed a doubt on this ))oinf, ib., 77.'i. 

(2) Ih., T.in, 701, 7tH, 7(i(>, 771. 

(2) lb„ 737, 7lt(i, 7r.7. 

, (4) lb., 702, 7fi(>, 7r.7. 

(0) 22 ('.. 788 (ISK.'i). 

(11) Ih.. at p. 7117. 

n\ 11, nt „ 7ati 


(8) lb., at pp. 7'l!t. 800. 

(D) 8ec eiiA(‘s (-ited and (accepting 

the Privy Council test as to llu' English rules 
of Ctinslniction). Holme r. Guy, L. R. 0 (hi. 
1). 1100, referred to iiy Trevelyan, J., in the 
High (lonrt, 21 C. 771. 

(111) ,Seo also per Lord Halshnry in Bank of 
England Vagliano Brothers. L. R. (1891) 
App. ('as, 107, 120. Nor is ilV.n answer lo 
Ihe direct jirovisions of a partieular seel.ion of 
an onaolnient to say tliat the c.naetnient was 
de.seribed in tenns as an enactment to eon- 
Holidate, .amend, and ilellnc the provisions of 

„,.„..:,.....l.. ll.„e 11...- 
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refers to eases where the two sets of circuiiistances clitfor.(l) In all chscs, liow- 
ever, the proper eourse is in the first instiinec to examine the langimp:e of the 
Act, uninflnnnced by eonsideratioiis as to the jjrevious state of the law, and 
to resort to a consideration of the latter only if the meaning of tlie Act itself 
be not clear. 

(ii.) Reports of the Indmn Lmv Coimnusiom'rs.-- These were not referred to 
in the lower Court, and the Privy Council have Siiid nothing directly as to 
their use. Thejr have, however, indi<-atod that the law in these matters 
should be the same as that which prevails in England, and accordim; to this 
test reference is permissible. See Lord Westlniry's view in tlic ease of hi re 
Mow, cited ante, p. 5, n. (1). In the ca.se of Chuni Lul Maneharam v. 
Manishankar Atmaram,(2) the Bombay High Court in dealing witli tlie 
Easements Act refeiTcd to the re(;ommondalions of the Liw Commission. 

(iii.) FroceeJivijs of the Lepishtive Council.- -Upon a reference to some of 
tlie, terms of the I’livy Council judgment, it would seem that reference to these 
Is not now ijermissible. But in the case of In re Mew.f.l) the Lord Clianccllor 
read a spyecli made in the H'lii.se of Commons liy tlie mcmlier who introduced 
the Ifankruptcy Bill of 18G0! The Privy Council itself also in llehbert v. 
Piirclias,(-1) referred to the Commons’and Lords’ .lounuils, and to t he details of 
a eonferenee lietween the two Houses of I’arliamoit. And in ilie Queen v. 
Bishop of Oxford.(5) Bramwell, .1., read pas.sa.gcs from Ihe Lord (dunicellor's 
Speei-li made in the House of I,ords upon the Church Discipline .'\c1. The. 
Bombay Higb (lourt has, however, since, held that it i.s not permissible to refm’ 
(o the .Spei'ch of the Ijegal Member of the Indian Legislative Council when 
projiosing llie enactment of a bill.jO) 

(iv.) Ueport.H of Select Ciminiitlirs of the Ij^ishUipc Council.- Tlu'se were 
referi'cil to by the High Court in The Administrator-Ceiieral r. I’rem Lull 
Mnlliek. The Privy Council imi.st, therefore, it seems, be taken to have 
ili.sapproved of Ihe. reference lo lliose, reports, though reverting again to the 
Englisli ruh' upon which the. Privy Council restisl their judgment, it appears 
that Sir (leorge Turner, L..L, in Drummond v. Drummond,(7) referred to the 
])roeeedings of a, Selei't Commiltee, of which he had liee.u a mimiber. In the 
ease of As,sum r. Pa11iumma(8) the Madras High Court referred to the report 
of a 8elect Conuuilti'e. 

(v.) Dnfl Staqes of a Hill. - Tliese were, not referred to in the, piincijial 
ease either in ihe judgments of the High Court or ITivv Council. But they 
aiipear to fall within thg jirincijde of exclusion laid do«n by the latter, and 


iifiditr rate, eonteiidcd tor is not to lx- found 
among 1-iie previously existing laws. It, is 
suitieii'iit if file ]iro vision relied upon is a jKot 
of till' Act, uhatever the description of tlio 
ptirpo.sea of tile Act may Ix'. Jiaimodden 
Paik V. Kijii 'J’uiidar, 5 tl HUO, ItOS {IS7<J). 

(1) Tn tTie eases of hi re Mew, ttl, 1.. .1. 
liaiikruptey, S7, a Consolidating Act was eoii- 
strued with reference to eireuiiistanees exist¬ 
ing at thi- time of the earlier Act, when-, how¬ 
ever, tile citriimeUtiircn tuiil net ehitnijid (ns it 


liad in the I’rivy Coum-il ease) at the time 
of tho latter A<-t, »SV,- ohservaf ions in Mad. 
i,. .1., supra, 289, 21)0. 

(2) 18 H. (ilfi, «2S(18»;i). 

(2) 21 L. ,T, Itankrupt.oy 87, supra. 

(4) L. K. 2 1*. C. 048, (i4i). 

(.I) 4 Q. B. 1). ms. 

(fl) K. r. ttaiigadiiar d’Uak, 22 11. ]2,'» -J2J^ 
(1898). 

(7) L. K. 2 (ill. App. 22, 4o. 

(8) 22M. 4!M, r)(H(18!m). 
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tlierc is iil.lle authority io be lonnd lor their use. Tn Chum Lai Man- 
rdiarau v. ITaiiisliankar Atinanin (1) the Cmut refeired to i,he prafts of tlie 
Easements Hills of 187!> and 1881, as also to the opinions of the draftsman of 
the firat-jnenlioned hill. 

(vi.) SUilemenIs of Objivix and Ufasmis. - These werg, referred to by the 
Hit’ll Court in the principal case, and the I’rivy Council must, therefore, it 
seems, bo lakim to have, ilisapproved of their use. Tlie attachment of a state¬ 
ment of ohjoolsaiid reasons to a bill beinp a procedure peculiar to this country, 
there is no En"lish authority upon the, point. Tlie preamble of an Act, which 
may be referred to, affords the nearest analogy. But if there he any grounds 
for the admission of reports of Select (loaimittees or proceedings of the Legis¬ 
lative (JouMcil, it certainly seetn.s that strong grounds also exist for the admis- 
sihilitv of these statements. In the case of the Delhi and London Bank v. 
11. •Ill Lall l)uti,{2) Trevelyan, .1., referred to the Objects and Eoasons of the 
Easements Act, for the purpose of seeing what was the law at. the time, and in 
the case of Ohuni Lai Mancharam v. Manishankar YUmavan,{;i) Gandy, J., also 
referred to t he statement of Objects and Reasons. ^ 

The ITivy flouncil decision has been shortW ri’ferred to by the Calcutta 
Higli ( ioiirt in tlie ca,se of the. Queen-Empress a. Sri Churn Chungo,{4) wliere 
Bigot, J. (Brin.sep and Mac.pher.son, JJ., concurring), said ; “We do not pro- 
])ose to consider the history of the Penal Ctxlo from its original draft by Lord 
Maeaiilay in 1840, to its becoming law in 186ti. Their Lordships of the Privy 
Council, ill the recent case of the Administrator-Ceiicral of Bengal r. Prem Lall 
Miillick, have held tliat it is not. competent to refer to proceedings of the Legis¬ 
lature as legitimate aids to the construction of a law.” This decision of thf 
Privy Council was also referred to by the Bombay High Court in R. v. Gangadhai 
Tilak,{.'5) in which it was broadly staBsl that it is inadmissible to take as an aid 
in coiisfruiiig an Act the jirocoedings in t.hc Legislative Council, which fcsiiltcd 
in the passing of tliat Act. 

In anv case, and whether or not admissible to construe the Acts to whicli 
they relate, the Acts of tlic Lcgwlaf.urc arc instructive liistoriciilly, if one Jiaf 
lo con.sider not wdiat tlie statute says, hut what nury liave been the motives 
of one or other jiurty in promoting th<‘ legislation.(0) And there is hut littli 
doubt that there will be a continued reference to such Acts, if not as technical 
at. any rate, as ju’ivute, aids towards the comjirehension of the intention ol tin 
Legislature. 

The primary ijueslion in each c-ase is, of cour.se, Wliat are the facts ? Tl 
is, however, a commoii fault in this country to disregard the fact.tof a case ii 
favour of authorities.(7) 

The next ipiestion is. What are the w'orihs of the Coilc it.self ? 


(1) IS H. (iili, «2ri, (>26 (l.ss:t). 

(2) 14 C. 83«, 84fi(I887). 

(3) 18 n. tnti, la.i (1803). 

(4) 22 (!. 1017. 1022 (Isa'l). 

(.'■>) 22 11. 112, 12(1. 127 (1898). 

‘ (H) Prf Eilgc, C..I., in Kadir llaksh 
Biiawani PruHtuI, 14 A. 140 (1892). 

/7\ In >. A.....v« ou. 


at p. 40 (ISOO), JonkiiiH, C.J., df^aling wit-l 
SH. JO an<l 17 of the (’ode, Haul: “]n fuel 
this case only illuRtrates how iina,>itunt it li 
that CdUirtfi should first aHeertain'vith aecu 
racy and appreciate tho facts muJer am 
aideration before turning tlioir attention i< 
the authorities.” 


1 l> 
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The Act must bo taken as one continuous Code, the (lifEorcnt, sections 
being simultaneously enacted in view of each otlier.(l) The (iouit, muai be 
govejned by* the language of the Legishituie without considering what may 
have been its intention, if the words themselves arc cl(‘ar.(2) Its ]iniit('d 
function is not to say what the Logiskture meant, but to ascertain what the 
Legislature has saul that it meant.(3) It is always dangerous to paraphrase 
an enactment, and not the, less so if the enactment is perliaps not altogetlier 
happily expressed.(4) .IVhere the Code contains provi.sion3 upon a particular 
question, it must be tested, not by general principles but by the expressions 
of the Code which relate to that (]uestion.(5) Where two procedures or two 
remedies are provided, one of them must not be taken as operating in deroga¬ 
tion of the other.(f)) In many (rases reference has to be made to judicial pr('- 
cedent. For it is a principle peculiar to the English Common Law (7) tliat a 
decided case has an authoritative and binding force and is, auhje(h, to certain 
well-known limitations, to he. followed in other similar caso.s. It is, Imuerer, 
an unfortunate circum3i,anc.e that the greater hulk of the rojrorted Indian 
oases deal with questions of adjective law; unfortunate because a great diver¬ 
gency of opinion, such as ejci.sts touching the intojqjrotation (d i'nle,s of jiro- 
coduve, limitation, stamp or registration, is to he avoided, involving, as it. 
does, uneertainty in the administration of justice and an em'.ouragemcnt of 
appeals, which in many cases are due to the hope entertained of ov(wf.urning 
the, judgments of the lower Courts, nof- upon tin* merits, hut upon some teehni- 
eality or other.(8) 

*Jn this couiitiy the u,se of judicial precedent frequently leads to abuse. 

Every case is independent of every other, and no decision upon facts forms 
a precedent for any otiier decision. Aud every judgment must be read as 
apjdicablc to the partieular facts proved or assumed to be proved, since, the 
generSlity of the expro.ssiona which may be, found there, are not intended to 
he expo.sition.s of the whole law, hut governed aud qiialifu^d by the partieular 
facts of the ea.se in wdiich sueli expressions are found. A ca.se i.s only an authority 
for what, it actually decides. It cannot be quoted for a proposition that may seem 
to follow logically from it .(ft) “The only use of authorities or decided eases i.s 
tlie ostabllshmeut of some prineiplo wliic.h th(' Judge can follow out in deciding 


(Ij Jonarctiin Dobey v. Ramrlhoiie Singh, 
2:t(l. 7;!8, at i>. 743(]890). 

(2) III re, Mancharji, B Bom. it. (t R., 
(). C. J. 58 (1808). Rouaibly this was 
mi'ant. though it i.s not clear, wlien it was 
said, that for the application of Kquitahio 
efinsideiations there is, as a rule, no room in 
mal.tcrs of procedure: Dchi Bayal v. Bhnn 
i’rotap, 3t (!. 433, 440, 441 (1003), 

(3) LaU iSurva r. Clolal) Ohand, 27 C. 724, 
at. p. 75^(1000). 

(4) Diirga (howdlirani e. Jewaliir Singh, 
18C. 23, at p. ,30 (1890). 

(.7) Bhnp Indar v. Bijai Bahadur, 23 A, 
al. pp. 150, 157 (1900). As to the u.sc of 
Headings, Interpretation Clauses, Illustra¬ 


tions, and Marginal Notes, ace Authors’ 
Evidence Act, Sth cd., pp. 100, 101. 

(ti) Ajudhia Prasad Balinukand, 8 A. 
3.74 (1880), yjcr Mahmood, ,1.; Rung ball 
Missor r. Tokluin Mtsscr, 2.7 W. It. 304, at 
p. .305 (1870). 

(7) 3'he ltr)man law and modern eoii. 
tincntal systems derived from it reject tiie 
notion. See Ari.iclo in 0 Bom. L. It. 180. 

(8) See Art.iele in 7 Mad. Jj. .1. 300. 

(9) Per Lord Halsbury, L.C.. in Quinn p. 
Leathern, 1001, A. C. .TOti; cited in Johangir 
V. Sccretaiy of State, 0 Bom. L. It. at p. J89 
(1903), and sec as to ch'efa Rowland.son r. 
Ohampion, 17 M. 21. at p. 27 (1803). 
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t}io ciiso Ijijfoi’o him.’ (I) Lord Maiisfiold, C.J., said, “ It certainly is very hard 
upon a JiKlgo. if a rule wlih-li he generally lays down is to he taken np and 
caiTied to it.s full extent. This is sometimes done by ootinsA, -who have 
nothing els(5 to rely upon; bnt great caution ouglit to be used by the. Court in 
extending such maxims to case.s whie.h the Judge who uttered them never had 
in contemplation. If such is tlie use. to be made of them, I ought to be very 
cautious linw 1 lay down general maxims from the Bench.”(2) 

It i.s well to bojir the remarks cited in the last paragraph in mind, thougli, 
of course, the nature of pnweditte law does not always admit of their applica¬ 
tion. fii many cases the rules are of an artificial and arbitrary character, 
thougli in others, sucJi us those dealing with bar by judgment or by suit and 
tlie like, ((uc.stions of principle are widely involved. 

As Holloway, J., said, the application to practical life of sound principles 
presents no more dilliculty than that of empirical maxims (or, wo may add, 
case law), liased mainly upon a misunderstanding (or lack of understanding) 
ol the ureat jiractical jurists, whom all admit t.o he tlie only guides.(3) 

In <]U(‘Stions of procedure it is generally important tliat there sliould be 
tmiloriiiity of di-cisioii, and that existing practica should not he up3et,(4) for 


(I) III ’rr llallet's Estate. 13 tfi. i). 712, 
qn'r M.R. ; Oalnmi n Jiowlott, 'fni 

J.'SHuI, J3 Ch. I). 774, 7S5. Hoo 

rumiirkH of VA^e, C.J.. and Straight, J., in 
ii, V. Cohartllian, [) A. 5^8, .'VW, 575 (lSH7); 
ii. r. jMahoirK'd JImnayoon jSliaw, B. L. K. 

(1874). ].urd MansfKdtl, in R. r. Bcni- 
Itriditf', Doug. 382, said: “Tin* law 
not fonsist of particular cases, but. td geucral 
jninciples wliicli an* illustrated and e^cjdained 
in. tliosc cast's ” ; and as tt» tliffa, see remarks 
of Best, C.J.. in Biciiardrtfm v. Mellish, eiled 
ia R. (’liagan Dayanun, J4 H. :i4t> (1890): 

‘ The expie.sfiifms of eveiy Judge must Ik? 
taken with reference to the casi; on which lie 
<]f'eid('.s, otherwise the law will get into 
e.xtreme confusion.” Mr. Kamanatluin, K.C., 
in liis speeeli on ladialf of tho (Vylon Bar 
iijiou the news of the death <if .Sir John Bhear, 
late Ciiief Justice of (Vyloii, naid: ” The s(»- 
ealled ‘ uneertainty of the law’ is nothing 
jnoie tiuin tlie uncertainty of ill-tiained 
Judges as to the true facts of ’the fuse ami 
tlu' jiropf'r piinciphfs of law ajiplicahle to it. 
lie (Sir Joiiii Bhear} iMad<» the Bar argue 
eases upon first prineiplixs of law. Before his 
advi'ut legal prineijiles were of little avail in 
the <leterniinalion of a ease unless suj)j)oi'ted 
liy a judgment of a eompet^'nt Court liere or 
in England. If in arguing an advocate 
cited a decided ease wirhonl going into firet 
prinei]»les lu* would pay, ‘J don't want 
authoritif's. Is'f n.q solve Ihi.s ease even as a 


niatheiuatieian would Sf)lve a prohh'in hy 
ajiplying tlxf axioms and propoaltionp we 
have learned in our books.’ If they passed 
on to autiioritii'S too speedily lie would say, 

We do not want authorities just yet ; ,thoy 
are only of corrohorativc value. Lot us solve 
the. qm‘sti<ui hy the proper application of 
first principles and then look into authorities 
to discover wlu'ther our eoiicluBioiis on first 
prineiples are corroborated hy th<*m.’ \n this 
way first prini'iple.s Ix'came paramount ” 
((*eylon<*onit, Ap’i! 10,1905; cor. Sir Cliarlc's 
l^ayanl, (.hJ., and Monerieff, J.). 

(2) Brisbane L>a<-reH, 5 'I'aunlon, p. ]h2. 

(3) l>e Souza v. Doles, 3 Mad. II. ('. R., 384, 
atp. 420(]8H8), 

(4) I’ulkumari v. (lhansliyam, 31 0. 511, 
at p 513 (1903), per Jlamjutii, J.; Mimda! &. 
f'o. V. Razul Kllahil, S. C. i'. Hep. 2 of 1912, 
3 J^eb. 1914, ror. Jenkins, (‘.J., and Wootl- 
roffe, J. In DyiHond v. CToft, l^(?h. 1). at p. 
515, «Tamos, L.J., said : “ What my decision 
would have ])ei'n if this point had come 
Ix'fore me in the first instance 1 need not say. 
The rule (us to substitnled service) lias already 
been eonslmcd liy Huddle.stone, B.,j’n accord- 
ancewith what seems to have been the geiu'iul 
understanding of the Judges inChaiAiers, and 
it is verj- jinjtortanl t-hat tliero should be uni¬ 
formity of decision.” And see per Edge. (\J., 
in Sheo. Brasad r. Lalit Knar, 18 A.atp.499: 
” Seitlwl principles of law adminisf-ored by 
a Dour! of Justice ought not. to belightly dis- 
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in suph cases it is often not so nnioli tlie nature of tl)c rule as Hie fact .t.hat 
there is a-fixed rule which really matters. In Sadasiva i’illiii ». Uamalinf'a 
Pillai,(l) the Privy Council said; “.The alleged consensus of the Indian 
Courts being thus (‘stablished, their Lordships, whatever tludr opinion ujxm 
the constrnction ^f this clause, might have been, had the question been res 
intpgra, do not think it would be right to run counter to so long a course of 
decision upon wliat is in fact merely a question of procedure, it being admitted 
that the. plaintiff may assert rights of this nature, if they exist, in a separate 
suit,” 

. “ It is the duty of a .Fudge not to declare wdiat he considers the law ought 
to he, but to decide wliat, according to tlie best of liis judgment, he finds it. 
is; and if ho finds a principle laid down upon eomp<!lx‘nt anlhorit.y it is far 
better to accept and apply it luoadly and honestly, even if Im is not. in his 
own mind satisfied with the foiimlation of the rule, than to attem'|)t to fritter 
it away in its application to eases which manifestly come within i1..”(2) The 
reasons, however, whieli .ludges have, assigned for their o])iHions liave not, the 
same degree of anthorily as the deei.sions tliemselves.f.')) As regards these, if 
two eases are not, to be r«'.onciled, the aiit.horily which is at, once the morc^ 
i'e(;ent and the more consistent, with general principle,s ought to prevail.(I) 
As ali'eady stated, if a. priueijdc is laid down upon eonipc.lent authoi'it.y it. is 
far better to aeee])t and a])ply it broadly and honestly, even if the Judge! is 
not in Ids own mind .satisfuKl with the foundat.ion of tlie rule, than to iilteni])!, 
t.n^frifter it awav in its application to eases which manifestly conio within 
it.'.l) Tlie same rule applies when dealing with the provisions of tlie Code 
itself. “ Me ougiit not,” said Sir Barnes Peacock, C..]., “to fritter away' tlie 
law by con.strtiing words aeeording to a mere teelmieal sen.se instead of giving 
them a, broad nieatiing so a.s to endiraee all eases intended by the Legislature 
to iTe provided fi)r,’'((i) 

The Court,s li(>re must lie guided in the. first place by the terms of the 
Code itself, and, secondly, by tliose decisions of the Jndian Courts a liieh interpret 
the Cofle and whicli are binding on them. The Subordinate, Coiu-ts are, bound 
to lollow the rulings of the High Courts, to which they are subject, where tliere 
are different rulings of different High Courts,(7) and in tlie absence of such 


i iirl»('(t or doubt, east upon iticm wittiout very 
Hiifticient reason.” And as to ovomdiag a 
series of preei'denls, see Prabhaloirbliat v. 
Vishwanib|r, S ]i. M7 (1H84); Kusum 
Kiimiiri V. iS’ai.y.a Jtaiijan, 30 ft <I!B, 1003 
(1003). 

(1) l.'i B. li. n. ,3s;i, at. p. .308 (tS/.''.); R 
21 A. at. p. 228. 

(2) Usillc, Hub s, L B. 3 C, 1>. 1). 327, )»r 
Tiord C'olia'idge ; 11, r. Cliagan Dayanim, 14 
B. 352/800), 

(3) Caledonian Railway v. Walker's 
Trustees, 7 App. 2.5<». 

(4) Per Lord Relborne, L.tt, ftampbell e. 
riampbcll, B App. ('as. 787, 798. In the High 
(ourfc a ease of tiiis kind would ho refe.rrerl to 


a Full Bfiicli. Sor ul.so (‘ulctlonuin Ry. C'li. 
Walker’s TriKtccfi, 1j. H. 7 App. Cius. 251). 
279; Redgrave v. Hurd, L. R. 20 ('li. D. J, 14. 

jxirfe ReynoWs, il>., 294, 298. Ah (o 
jndgmenlB of (Vuirta of co-ordinate jiiribdic- 
tion, HOC (Jathmfdo i;. iSinith, 44 L. 'J’. 439, 
440; Smith r. iAmbidh AHScHsment Com- 
initlcc, ij. R. 10 Q. H. J). 327, 328, Iv re 
Rulk-r'H Sfltlemcjit, S Jur. N. S. 205. 

(5) Per Lord Hoicridgc, in Usill r. Halos, 
3 C. P. a 327. 

{(>) Hunt) (llumdor r. Shooroodhoneo, 9 
W. R. 402, at p. 400(1898). 

(7) Swamirao Namyan v. Rasamath 
Krishna, 15 B, 419 (1890); Balaji Ganesh r. 
Sakharam Parashram, 17 B. 555 (1892). 
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filling will ell) well in following the decisions, if any, of otlier High Courts and Cliief 
Courts ill India. As ri'gard.s the IDgh Court.s themselves, Norris, J., sitting 
on the (iriginul Side of the Court., said, with reference to a decision of an Appellate 
Bench of the same Court, tliat though he was not prepared to say that he 
should eon.sider every judgment of an AppelLite Bench binding upon him when 
•sitting on the Original Side, yet. every such judgment should receive respectful 
consideration and careful attention and should be followed, unless the Court 
was very clciirly of opinion tliat the eonclusion arrived at was an erroneous onc.(l) 
As regard.s Appellate Benches, all are bound by decision.s of the Privy Council 
and by Full Jtenches of the .same Court, and if one -Appellate Bench differs 
from a previous decision given by another the matter must be referred for 
di't.enniiiat.iim of a Full Bench.(21 The High Court, i.s, however, not bound b}’, 
tlioiigli it will give resjrectful consideration to, the decisions of another High 
(hurt. .As regiinl.s otliiu- countries, reference may l)e madi' to Rnglish case 
law, when in ])oint, .a.s also to t-he decisions of those countries siieh as the 
United Slati's.f.'i) who.se hnv is derived from a e.oniinon source with our own. 
As I'egiird.s, however, the decisions of the United Blates Courts, citation .should 
not li(> aeiieriilK n]>proved unless where it is .shown to be necessary by reason 
of the novelty of the yinint involved and the want of Indian or English pre- 
eeilents.f'l) As regard.s these latter it has, no doubt, been said tliat “the 
(bde of Civil Procedure does not prevail in England, and wo mu.st interpret 
its terms as be.st we may wifliout. reference to English ca.se.s.'’(o) If is, 
however, .submitted with all respect that this i.s iipithor a eorrect. nor useful 
view of fhe matter. The (biud.s in this country can ill afford to disregard 
the results of tlie learning and cxpcricnee of the Engli.sh .ludges. And 
for tlie most jjart they have been glad to avail t.hemselvcs of both. Tlii.s 
has been where either general legal jjrinciples are. involved—jiriueiples of 
i-mnmon apyilicalion in all countries, or in tliose in which Engli.sh notion's of 
jurisprudence prevail—or in ca.ses wliere similar provisions to those jn'e- 
vailing here e.vist elsewhere, as in tlie e.ase of many sections of the Codi‘ 
wdii h a)'i‘ based U])on or lahen fnuii the English rules under I hi' .liidicat lire 
■Act. Wiu'i'i' it. was argiKsl that an Flnglish deeision tiad no ajijilication to 
India, tlie. Privy Council said, that though that case would not be liindiiig 
as an autliority upon a Court in India not administering Engli.sh law, their 
Lordships were fai' from liolditig that, (hs-ided as it was on fhi' a.])plie.atioii of 


(1) Oriental Hank f. (lohinil Isvll,!) (', (iW, 
at j). (107 (lvS8*i) [ but moo .InbUiyya v. Krishna, 
Jl jVt. at. p, 191 (1890)], far oxampio, tho. 
«l(‘oisian of an AppoIlaU* Bonoli might prooo<*d 
Hf)on law (ir praotico diflercnt fmiu that ])ro- 
vailiiig upon ih<* Oilcjinal tShh' «f Ihc (‘onii. 
(> 11 1 lie ot hor hand, a dc'ciMbm on ap^x'al from 
tiiu Oiigiiial Sido would bo oloarly binding. 
Soo Sara! Cliand Alitior r. Mohiin iW 
(‘..at 11 :t80(IHi>8}, 

(2) One Judgo cannot rob-r fo the Full 
Bonoli without th(‘ ooncunoiico of (bo oMior, 
ClnindoTKanf v. Binriabun (.‘Inindor, 7 VV. H. 


277 (IHiJ?). A .Tifilgo of tiio I^gh ('onH. 
sitting alone to hoar oasos holow Its. fiO cannot 
make a n-foronco to tho Full Bench, Nabu 
Mondul v. (-holim MiiHik, 25 ('. SOfi (1898), 

(3) Sec Malcolm r. tSinilh, 'Paylor'fi Ko]). 
283.288 (1848); Braddon Abbott, ib.. .'142, 
349, yjor Sir Lanronce IVei, C^r., Soammanga 
R .Stamp, 5 (’. P. 1). 295, 303. V, 

(4) »See III rr. MisMouri Stoamsliii) Co., 42 
(1). J>. 321. 330, .331. 

(5) .Soiirindra Moliun 'J'agorn v. Siromnni 

TVhi, 28 17i, at p 175 (1900), ■per llatnpini 

and Brail, .7J. 
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a maxim expressing a principle recognized b)’ llio law! of all civiliz»d countries, 
it did not afford a rule applicable to circuniataiiceH of tlie snine character in 
India.(1) *Bo also, iVe.st, J., in delivering (he judgment of the Full 
Bencdi,(2) dealing with a que.stion ati.sing under sect. G22 of the former 
Code, said; “ In such a conflict of opinions as has arisen on tiic subject wc 
are now considerfffg, it may be useful to sec how similar questions have been 
dealt with by the Com-ts in Enghmd. Their decision.s can, of course, only 
afford analogies, not precedents, for Comts .so differently con.stituled as those 
in India; but these analogies point to principh« of general api)licution, and 
thus repay our attentive coiisideratimi.” As alrcjidy stated, many of the pro¬ 
visions of the Code are, taken from the English Kuhss and Orders, and there hs 
no reason wliy the d(',r'isiou.s given on those Itules and Orders should not be 
applicable here, or on such portions of them as are of equal application in this 
countj’v and in Englaiul. Where a principle dra-hirctl in an J'lnglisli (l('ci.siou 
doe.H not dep(!ud on any pecidiarity in Engliali law it nuiv be ajiplieable liere.(.'!) 
Again, where a Colonial Legislature has passisl an Ac.f. in the sejiie, tej'iiis as 
an lm}>erial iStatiile, and the latter lias been antlioritatively (•onst!'ued liy a 
Coiu't of Appeal in Eiiglknd, such construction sliould he adopted by the 
CoUTt.s of the Colony,(4) t,hough, of course, when the Indiau Legislature has 
ri'jecti.'d or declined lo follow the law of England upon a particulai- point the 
case i.s altogether different.!.')) 

ft caniiof, however, he too much insisted upon that procedure is imn; 
macliiucry. Its rules shuukl bo observaal; but it is to be remembered (hat 
tl)«m rides e.\ist to enable the Couits, in a .scttial and coiiveiuent jnanner, to 
dispen.se just lee. Mere, lechnicalily is to he avoided therefore as much as 
])ossible. This doc.s nut moan tliat the provisions of the Code a.rc to be dis¬ 
regarded, but they aiT to be c.on.5truLal liberally, and if found to liavc been 
infrhiged it. must be seen wliether sucli infringement has affected (he juris¬ 
diction of llio Court or tiie merits of flic. casc.fG) Courts of law should be 
especially careful in dealing «itb tea-hnical objections to .sec what effect (heir 
'dei'ision will liave in defeating sulwlaiilial justicc.fT) The Court may, )im\- 
cver, tiiid itself constrained to set aside an order on a gronnd wliicli has unfor- 


(1) Madias Railway e. Zemimtar ot Carve- 
linajrarmu, 22 W. It. 270, at. [). 2K! (187-t). 

(2) iShuii Nalhaji c. .Soma Jvashiualh, 7 
1!. ;WI. at p. li.OO (JKHli). 

(2) Nandi .Singh r. .Sit^i K.iia, Jti 077 
(ISHH), • 

(4) Trimlilu e. IJiil. .7 Ajip. t‘a.s. 242; 
ivathaina Natehiar v. JJoiasiiiga Tt'vcr, 21. A. 
Jiitt. "We must eonstnie each Acton its own 
wordhig and in accordance with its own con¬ 
text,” Mata ilia r. Kasim Husain, 12 A. at 
p. 457 titSOl). In constniing an Act pio- 
visions/Sf other statutes which arc in jmri 
miilrrla may be referred lo, Assam c. 
ratiiumina, 22 M. at p. .502 (18U7). 

(.5) R. c. tihulet, 7 A. 44, 50, 51 (1SS4). 

(0) .See s. 1)0, pod. So the Judicial Com- 


iiilU-'c will ItKik to the c,ssent.ml just iec of the 
case without considering whether iimtt’is of 
form have been .strictly attended to, (Ihird- 
liiiree Ring c. KurUiiul Ring, 2 .M. I. A. 2.14 
(18-10). la Hishislnir t\ Nam Chimui, 5 
All. H. 11. 25, 28 (1872), Rtuart, 
said that lie. did not desire to apply strict 
rules tsi any uimeeessary reipiirnnents of 
legal art to work out the reguirements of the 
Code. 

(7) llaraiiund c. I’losuiiiio, 0 C. 703, at 
)i. 7(».5, jirr Rir Richard Garth, C.J. (1882); 
R, ('., 12 G. L. R. 556,558 ; and see the dictum 
of liord Denman, G.J., cited in Mahabala v. 
Kunhanna, 21 M. 272, at [». 281 (1808). *“ Jt 
is alwwys unpleasant to defeat justice by 
adliereuee to teelmieal and arbitrary rules.” 
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tuiiately iioM'datioii 1o tilt! merits of tlic case, as for want of jurisdiction, even 
though no ol)jeili()n lias liccn taken by tlie j)nrti(!S.(l) So in the ease now 
cited,(2) the J’rivy (louuiil said : “ This objection to tlie award waatapparently 
not brought to the notice either of the Subordinate Judge or of the High Court. 
But the statute, hs there, and t lie Judges were bound to take judicial notiee of it.” 
And the (tuiii t i.s houud to take judicial irotiec of a change inhlie Statutory Law 
while a suit is pending, and a party is not estopped from calling attention to 
it, .since the Court is taken to have known it.(.3) And tliougb it is-exceedingly 
undesirable that any suit should fail on account of any technical objection, such, 
for in.stancc, a.s tliat of misjoinder, at the same time when the objection is 
raised at the cailicst opportunity, and when seriou.s ineonvenienee and expense 
ai’c likely to be caused to the jiartics, it is impossible for the Courts not to 
a.djudicati! ujioii the objection, and to relieve the partie.s from it.(4) Rules of 
jiroccdute .nii', howceer, mere maehiucry; the means by which the Courts are 
enabled to di.spcnsc the justice for wliieb they exist. As the Privy Council have 
said, it is of the utmost importance to the tight administration of justice in 
the t'ourl.s of this coimtrv that it should be eoiislantly borne in mind by them 
tlint b)' their very cuustilution they are to decide according to cquilij and 
ijoiid cmwicHci', and that the subslauee and merits of the ease ai’o to be kept 
con.slaiitly in view.(.’)) Again, Lord Penzance said : (ti) ’* Procedure is but 
the machinery of the law alter all—the ehanuel and means whereby law is 
administered and justice reached. It strangely' dejiarts from its proper otiice 
when, ill ]ilace of faeilituting, it is permittctl to obstruet, and even uxlinguLsli, 
legal rights, and i.slhu.s made to govern where it ought to .subserve.” 

The Code is not exhaustive.—The Code is nut u.vhauslue. It is not 
luieummonlv tliougbt that it is siitticieiit to defeat an ajiplieatiun or to reverse 
an order that no particular section of the Code can be cited as an authority 
for it. It is true that Btraebey, C.J.,(7) stated tliat the Code contained the 
whole law of (h\il Procedure. We are not, however, aware of any other 
authority to this elleet, and that ob.servatioii was not adopted by Baiierjee, J,,^ 
in the .saiiio ease, and both in earlier and later ease.s in the .same Court it was 
held that the Code was not exhaustive.(8) The latter view, it is sulimitted, 
i.s uiidoubti'dly the rorreet one, and is supported by numerous eases to which 
reference will lie made. Indeed, in one of these, Malmioud, .1., said : (0) 
“i may therelore at the outset state that, according to my view of flic 
rule.s of const nu t iou applicable to stritutes like the Ci\'il Procedure Code, the 
Courts are not to act upon the principle that every' jirueedure is to be taken 


(1) Joynaraiii tsingli r. MiaUiim Hudmi, Kl 
13 (1B88); Vaif hinat.hu I’illai f. R. (P.C.), 

J7 C. W. N. 1110(ltH:i). 

(2) Raja Haniaraiii r. t'liaudhraiu 
likigwallt, Jli A. 300, at p. 304 (1891). 

(3) Laksluiii liilii Kiijrani r. Atal Biliary 
Aklar, 40 ('. 334 (1913). 

(4) .Suilheiidu v. Hui'git Dasi, 14 C. 43.7, at 
p. 4J8 (1887). 

(.7) Hunooiiuinpelsaud Panday r. Musst 
Babooeu, 0 M. I. A, at ppi. 410, 411 (185ti). 


(0) in Kendall r. Hamilton, H. U. 4 App. 
Cas. at p. .725, eitwl in 22 A. 320. 

(7) ilabil Baksh e. BaUleo Prasad, 23 A. 
1G7, atp. 173 (1901). 

(S) Dui'ga Hihal e. Anoraji, 17 A. 29, at 
p. 31 (1894); Dhonkal Smgh e. Phakkar 
Bingii, 15 A. 84, 1)5 (1893), per K* ■ JoJm 
tklge, C.J. 

(9) Narsiiigh Ha.s r. Maiigal Dubey, .7 A. 
atpp. 172, 173 (1882). 
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as prohibited, unless it is expressly provided for l»y C(»d<‘, but oiT the eon- 
verse principle that every prot^cdurc is in be uiidorstood as penidssibh^ till it 
is shown to fo prohibited by the law. As a nwtter of juineiple, pro¬ 

hibitions cannot })e presumed, and in the ])resent ease, tlierefore, it, rests upon 
the defendants to show that the suit in the fonn in whieh it has been 
brought is prolubiLccl by tlie rules of pnKJCHlure applieablc to the Courts of 
Justice in Tndia.’'(l) This statement, if it is not to be liable to miscon¬ 
ception, is in need of explanation and qiuditiualion. It is not to be sup]>osed 
that it was iiitctided to warrant any aJid every rule of procediijc^ whieh a 
Court may arbitrarily choose to devise or to follow'. Jt has ]jeen already 
pointed out (2) that the Code is exhaustive on lie* }nat1ers in respeet of 
wlueli it declares the law ; that is, on any point sf)C(:ijicallif dealt wdh hij if, the 
law must be ascertained by laderenee to its pnivisions. Tiie (bde, however, 
is not exliHiistivc in the sense tliat, for insianee, the E\idene(‘ Act has Iteeu 
said to be, the seeojid seutiou of which, it lias lieen held, in eitVet, ju'oliibils 
the iiilroduclioii of any hind of evidence not .sp(*eilieally authorized by the 
A<'t itself. TJie Code l)inds ihe Court so far as it goes.(‘j) Jf it presc-ribes a 
particular course in a particifLir ease, that course must be taken. JI, tin the 
otlier ha?id, as in the case of the former s«‘etion 561 (now ojnitted), it euntains 
aji express jirohibition, the latter must be given effect io. iMauy niatters are' 
dealt with under a setth‘<l praclieo.(l) But even such a practice, Ijowever 
invtderale, ejuinot be legal if it is contrary to an exjn-ess enaeiiueni or is 
inconsistent with jt.(r)) Jt was, Jiuwever. pointed out by 'Wilson, ,1., in the 
ease («ited.(()) that if the. Court liad power before tlie introtliietioii of the Code 


(1) Soil! Riidlia Kishen r. Kadha LVi-bIjiwI, 
is nir), 518 (1801), the (,'iiiift jitdd thut in 
the alxsenco of any jirovisiou in tlu* (‘ode 
ilirec tingan ajiplirat ion to bo made for ox(*ou- 
tion of an oiitirt', drcrtM', a si't ojid apjilieution 
lor cM-eiition ^vas indr li.trrod. Soo td)Kt’rva- 
tion of Mahmoud, .J., “ ICvtaytliing is jkt- 
niissddo unless there is soiik' prohibition 
aji.iinsl) it.’’ in MuhamnuKl 8uiairnau v. Mu¬ 
hammad V.ir Khan, II A. at pp. 287, 288 
(18SS). 

(2) [I. n. 

(3) iXioi-ga Charan Iti.ss i\ Nittt» Kally 

Itishoc, .5 (1880) ; Ihmehaiiun iSiiigh 

f'. Bsviirkauath Hoy, 2 (', L. ,J. 2U (I'JOS); 
Hukuin Cliaiul Jiaid v. Kamalanand tiingh, 3 
t‘. h. ,1.07(1905). 

(4) (Sec I’rabhakarbhat r. Vishwambhar, 8 
B. at pp. 310, 317. “ 'I'hc established praulico 
of the C'ourt in inaUers of procedure is tho 
law of the/l.'ourt, unless it be incon8iat<*nt 
witfi somf! higher law or legal principle,” 
pfr West, J., deiiv<-i'ing judgment of Full 
Jleneh. 

(5) Jehangir v. .Secretary of Stak, G Bum. 


L. U. 210 (1904); Ciyn r. Homutud, 2 Tayi. 
& Jiell, I!Mi, at p. 205 (1857). But if tho 
pmetiee Ima iH'en dejHirtcd fnmi in this 
instiWico, what is tin* practice of a ('unit eum- 
])ari‘d to the direction of a statute 7 " per Peel, 
(‘.J.j A foition\ a deiinite provisbm ol law 
<*aunot he evadtsl on the ground uf con¬ 
venience; Ham Prosad r. 8a<-lu Dassi, (1 
(W. S. 585, at 5Nil ( im»2) ; Baikal an Hai /% 
(Johmd Nalh, 12 A. 129 (1890). in Palmer 
r. Hutchinson, 6 Ajip. Cas. Glii, cited in Bui 
Amrit i\ llaiibliai, 8 B. at p. 380 (ISS-I), 
the P. P. said that “no jiractiee of tin* 
Pourt eau uonter njani it any power or juris¬ 
diction beyond that whieh is given to it by tho 
charter or law by which it is constituted : ” 
Shiva Natlittji i’. Joma Kashinath, 7 B. 341, 
3-t4,348 (1883). As to an incorrect practice, 
.see ^iathmull r. ^hilharnto, 1!) B. 350, 351 
(1844). 

(G) Ihajrga Plmnin lias e. Njtt<» KulJy, 
BiiprUt at p. 820 (1880), foHow'od, Pun- 
elumuii Singh «*. Bwarka Nath Roy, JP 
P. L. J. 29 (H)05); Hiikurn Phand Baid r. 
Kamalanand Singh, 3 C. L. J. G7 (1905). 
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to iiiakc'iui or<li.T, itiid that power is not expressly taketi away by the. Code, 
it anust r(aaiain.(l) So it was held in that ease, that although Chapter XXVI. 
of the foi-jawM- Code only jarovided for suits to be brought by a pauper, 
the Court liad yet power to allow a defendant to defend in Jorm& pauperis. 
So also ill it ease (2) whieh dealt with the, inquiry into the question of 
minorifv, wjiere it suit was brought by a person professing himself to be adult, 
but denied to be sueh by the defendant, upiiii whieh an issue was raised 
for trial, tlie Court pointed out that sect. 442 of the former Code did not 
apply to the case, whieh was uot provided for by the Code. It however 
referred to the jiractiee which juevailed before the Code was passed, and held 
that filmt practice had not been abroaafcil Iq^ any provision in the Code, and 
must be, considered to be in forcc.(3) As regards, therefore, matters not 
spccilically deidt with by the Code, the Courts are empowered to aet under 
and according to their original powers and practice. Cases may, however, 
iirisc for wlih’h no provision can be found, either in the Code, or in previous 
eiumlmenf.s or jiractiee. A.s the Code does not aiiect jireviiiusly existing 
jHiweiB c.'vjiiessly "iveii and aided njion, neitficr does it atlei I the power and 
duty of the ( omt 1o act accoiiling to the well-known rule (goveming alike 
llie rules ol sniistanlive and adjective law (4)) in cases where no specilie 
enaetinent I'.msts, according to justice, cqidt.y, and good conscience. The 
Cmii'l has llierefore, in many eases, .where Ihe eircumstauce.s rc(|uire, it, aided 
iipoii the assiimptiim ot the possession of an inherent, piower to do that jiustiee 
fur Ihe adininislnition of which it alone exists.(5) So it lia.s been held that 


(1) Si, thejniisilietiiHiiif the IlighCuuitto 
inipi ihoii for cimtempl., whieli it has mliented 
li-eiii the Supieiiie Ciiurt, ami whieh was eim- 
feued ujiim that Ctmrt iiy the (,'harters wliieh 
iiive.sted it w ith ail the rxiwerB aull authiirity 
Ilf the tlieii Ciimt of King's Beiirh and Court 
of Clianeeri, Ims not Ix-eii n'moved or aifeeled 
by file Civil I'roeedure Code: Martin r. 
J,.iiueiiei', -I C. Ii.'i.'', (IST.t). And seo Legal 
lit'tiiemlii.ineer r. .^latll.■d (Ihoso (lUCt). 41 
C. nd (the Ciileiitfa liigh Coui-t can TOiiirait 
for a euntenipt ivitiiiu its original jiirisiliution 
but not for eoiiteiiqit of a Mofnssil Criminal 
Court): and in re, Amrila Bazar l*atrika, 

17 C. \V. N. 12fi3 (1913). 

(2) Beni Bam Bliiitt e. Bam L.il Jihukri, 
13 C. 180, I'JU, 19] (188(1). 

(3) Mec also (ihaim Krialma r. Bam Has, 2U 
A. I(i2, 1(55 (1897); Batten Hai e. Chabiidas, 
13 li. 7, n (1889). 

(4) (See s. 21, Bong. Beg. HI. of 1793 ; ,s. 17 
■Mud. Beg, 11. of 1802 ; Naoroji r. Bogem, i 
Bom. H. C. K., (J. C. J. 1, at p. 27 (I8«7). Bee, 
now, Aet XH. of 1887 (Bengal N. W. J*. 
and Assam t'ivil Courts),^ a. 37 (2); and 
Act 111. of 1873 (MadrasCivilCourte), H. Ki; 
Ishn r. Copal Baran, ii A. 3&1, 355 (1884 


[tho ride governs alike .substentivc ami 
adjective lawj; lailla iSheo Chum v. Bani- 
nundan tloiiey, 22 C. 8. at p. 12 (1894), where 
tho rule, was applied In the absenoi ol any 
statutory provision. 'I'liese, jiriiieiples, how¬ 
ever, are to be invoked only in ea,seH for 
whieh no speeilio rules may exist—Bam 
Cnomar e. (.‘liandrueanto Mookerjee, 4 i, A. 
23. 50 (1870): .Iiigden Naraiii t\ Baja Bnigh, 
15 C. 050, at p. 004 (1888). 

(5) I’anehaiian Bingha r. llwarkaNath Boy, 
3 C. Jj. il. 29 (1905); Hiikum Chand Baid c, 
Jvamalaiiand Singh, 3 C. (,. .1. 07 (1905); 
Basik Lull ilutt r. Hidlui Miikhi llasi, 10 

W. N. 719, 721 (1900); (Jnrdeo Singh v. 
Chaudrikah Singh, 5 C. L.‘.1. (ill (1907). 
Sir John Edge, (U., said: “ Althougli I 
am most rcliietant to deeido (piestious of 
procedure on the basis of Couits having 
inherent power to invent proei'duro for 
themselves, yit when I find that tho 
Legiahituro has provided no piziccduro to 
I>e followed in eases which muht and do 
arise, 1 am eumpelied to liold in sneh eases 
that sueh iulierent power does exist in tho 
Comts, for otherwise the work of tho Courts 
ouuld nut bo disposed of, and tlio Courts 
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altlioiigli the Code contained no express provision o!i llie luatters liere.inafter 
nientioni'd, t^e Court has an iiilierent power ex dehito justiiiae to consolidiile 
suits; (1) to postpone the trial of »>jne of several suits ])endiii 5 ' the decision 
of a test or f'overniuif action,(2) nceordiug to common praciice to a<lvance the, 
hearing of the sir’' , or aecelernie the hearing of an appeal ; (-i) U) .•isi crtaiu 
wlietlicr or not it has hefon; it Ihe proper parlies; (t) In add (sect. oI 
the former CtKie not bein': exlunustivo) paiiics;(0) to enterinin the npplica- 
lion of <a tjiird jiorson to he jna-cle a party to a .suit’ ((i) to uHow a detencc in 
forma 'paupris : (1) to stev, on the ground of eonvenicneo, prooeedinpa in 
a eros-s suit; (8) to iiupiire wliethcr a pluiutitT is, as he professes himself to 
be, an adult, and if the finding be in the negative, to suspend proceedings; (9) 
to decide one question and to reserve another for further investigation, 
the Ih'ivy (/oiincil pointing out that it. did not. require any provision (d the 
(lode to autliorize a Judge to do what in this matter was justice, and for the 
advantage of t1ie parties ; (10) to remand a suit in a ease to which neither 
sect. 502 nor sect. 5GG of tlie last (Jode applied; (11) to stay the ilrawing 
up of the ('ourt's own orders, or to suspend their operation if the ncH-esshies 
of justice so re({uire ; (12) to dismiss an application for execution w’hen the 
applicant fails through his owm laches to put. the (‘oiirt. in a ]>osition to proceed 
with his cp])licntion : (10) to pnK'eed forthwith to decide an ajqdioation hu’ 


W{)ul(i iiavc n<» powiu- to iiriug litigation in 
suoii to a closo. ’ Dhonkal Singh v. 

Phakkar Singh, 15 A. at j). 115 {IHUM); and in 
Hanjit Singh v. llahi IJaksh, r> A. .520, 522 
(1883). Stuart, ('..I., spoke of tlioKe ‘‘who 
refu.sed to know anything about pnimhiif* 
}n\yon<ttho letter of the Cbde itself.” 

(1) Nehal Singh r. Alai Ainnetl, 15 W. J{. 
110(1871); Peaei i< k e. 1 iyj nath, 10 (V 58 (1883); 
Kalu-iiaran e.Surja iuiinar{1012), 17 f. W. .N. 
.52(1. SfM' notes to O. 1 L rr. 3, (i and 7, yw*/. 

(2) See notes to same and V^thu v. Nara- 
yan. 5 Jioin. if. ('. U., A. .1. ‘M), .32 

(3) Dharrani Singh r. Kishen Singh, 12 

L. It. 532, 533 (1.883). As to the principle 

upon which tlu' i uui t .aets in allowing causes 
to )«i advanced, a(‘c Rawson v. Samuel, I (*r. 
& J’h. at p. ytl, 182, wlieroithe Lord Ohan- 
cf'llor said: “That it could not bo aaBumed 
uj)on an application of this kind, tliat a causo 
would occupy but a short thno in hi^aring; 
and that, although any objeetions which-the 
defendant might pcmmally make to the 
apjdication were ontith'd tf) very little atten- 
tion, yet tfiat it was due to the other suitors 
of the Court, whose eausos were also waiting 
to be hoard, that no one should be allowed a 
procedencf', unless upon some special rea.'ion 
being shown why justice could not otherwiw* 
be offcctually administered in it, and that a 


.strong case w'ouhl tluu'cfoiv Ik* ri'quired to 
jiistily a departnrefrfun th<M>rdinary course*,*’ 

(4) .>fubamiuad Jiiisain r. Kliusalo. lu 

A. 22:^ (1888). 

(5) (luyanaiuiinla c. Kristo ('bandra, 8 
(L W. N. 404(1901). 

(0) Orienlal Bank r. t'iiarriol, 12 L. (>42 
{I88(i). 

(7) l)o<»rga (‘burn l)a.s.H r. NiMo Rally 
IX»ssee, 5 C*. 819 (1880). 

(8) Mi:ekjec y. Kawnvjre, 4 (L. K. 282( lB7!t). 

(9) Beni Haiti lihiitt ?*. Ram Lnl Dlmkri, 
J3 (\ 189, 191 (1880). 

(JO) Mauivi Muhammad c. Maliammad 
Abdul,24I. A. 22. 32fism;). 

(11) Ihirgii !>ihal t\ Anoraji, 17 A. 29 
(J894); (uaneshBhikajic. Bhikaji Krishna,10 

B. 398, at p. 400 (1880). See also notes 1o 
O. VJ. r. 17; O. VI i. r. 11, post, dealing 
with the <*aHeH where a ('ourt of Appeal has 
amended a plaint and remanded the ease for 
re-trial; the view exjireBsed l>y Rainpini, .1., 
in Dhani Ham v. Bhagirath, 22 C. at p. 714 
(1895). not liaving Ix-en aeeoptod. 

(12) Mu^mut Brij Cooniareo r. Hamrick 
Das, 5 0. W. N. 781, at p. 790(1901); and see 
Hukum (’hand Baid r. Kamalanand Singh, 
3(bL. J. 67(1905). 

(13) Jlhonkal Singh r. Phakkar Singh, 15 
A. 84 (1893). 
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oxpfinion'on tlip jiijitcrials Ix-foro it, wlien ihm liuR boeii granted to a parly 
to p(;rfonn ;aiy -.n-i ju*ccrtsary for the, fnrtJier ])rogrosR of the application, and 
ilini act Jiiis iiol iiccii done.; (1) to sf:iy» apart from tlio (jut'Hliojr-whotlior the 
(•asf‘ loll sect. 545 of the former Code, tlie <'arrying out of a preliminary 

order jiending the ]iea.ring of :i.u appeal; (2) to stay proceedingH in a lower 
Court pending appeal and to appoint a iejnporary guardian of a minor upon 
Huek stay ; (5) 1o control the C-oiirt- premises; (1) to admit an appeal from an 
order granting a. review on a ground not referred to in sect,. (>29 of the last (’ode, 
blit, whieh is a, ner<‘ssarily appealable ground whore an appeal is allowed ; (5) 
to retransfer a suit witlulrawn ; (0) to de^d with an application to set aside an 
order iiiade ex jKti'tr, and to set itaside upon a proper ease being substantiated ; (7) 
and to set aside an onler obtained by fraud and made without jurisdiction; (8) 
to ameml a ])o\\er of attorney i)y putting in the naiuf^ of the attorney which 
Jias been omitted ]>y mistake ; (9) to relie^ir a matter before tlie order passed 
bv ih(‘ Court has been perfected (10). Tlie Court in practice allowed ajnendmeTits 
of vvritt(ui statements in <‘ases not provhled for by sect, lit) of that Code, as also 
amendments of applications for execution in cases other than those provided 
hir i)v seel. 245 <>1 ilie same (’ode.(11) ft has been field tliat the Court has 
power to pri'veiil. an abuse of its procedure, :in<l to stay or dismiss frivolous or 
vexatious actions; (12) to return a plaint after it Jias been presented and 
admitted : (15) or in cases not jnentiomKi in sect. 57 of tlie last (7>de;{14) 


(1) Dlu.iihjil SihlIi r Phakkur Siimh, la 

(2) lialkislxTi >Salm r. AUiHst. Kliugno. 8 
r. W. fJ.r>72(it»U4). 

(5) I’unchaiian Singh c. Dwarka Nnlli Roy, 
;j<‘. i.. 2!) (1905). 

(!) Ill 7 r KiinilitPiix Khan, I5(!.(i;{H{l888). 

(5) Kainniiadiian r. Narayanan, 27 M. 002, 

lioT (1004). 

((>) (hinl<‘o Singtt r. iliandiikali Singh, 
5(’. L. .1.011 (1007). 

(7) Bchr<> Tuhsiman r. Harihar Maliat-o, 
0 C. K. HI (b)02). 'i'hf Kiill IJcnrIi 
juliling that, thfre M’as nothing in tli<‘ (‘ode 
to inilitati' against thi.s view: Sudi'vi Bevi 
I’, Sovarain Agarwallah, \V. N. IllMi, 310 
(1000); vSlu'o Pmsunno e. BnIdhar<H‘ Tjall, J3 
V\'. R. 232 (1S70); Ramchandra Narayan r. 
Dranpade. 20 li. 2H1,2H3 {189.5). 

(H) Sarat Olmndra AkM)kerj« r. Mahomed 
UosHcin, 8 0. W. N. 408 (1004). 

(0) (’hayyeinannoBsa r. Basirar, 37 0.399 

( 1010 ). 

{!0) I’adinabati r. Basib, 37 0. 259 (1909), 
and it Mas hehl that the Oourl had i>ower 
to assign a guardian lul liUm to a defendant 
who was of unsound mind, though not ho 
adjndgi'd : I.akhya Daaya v. Uina K.ant, 
14 ('. \V. N. 2.50 (lOOO). ThiH power is now 


given by 0. XXXll. r. 15. 

(11) diwat ]>iii)e e. Kale (‘haran, 20 A. 478 
(1890). 'rius was nii <Iouht thought to b(‘ 
justilied by rc'ferenco to s. 047 of the last 
(‘ode; Hattajipa v. dogi, 17 M. 07 (1803); 
hut that .se<-iion liad no application to 
pniceediugs in e\<“ciit-ion which are pro(T(‘d- 
iiigs in suits, and s. 2K5 of tliat ^'ocle had no 
words eorr(*sponding t.o ci:ius<* {(') C)f s. 53 of 
the Honu’ (‘ode. 

(12) Alkirnionoy l>os.se(‘ r. Bejiin Bchary 
Dliur. (Sint 875 of 1001. (UI. 11. .Ian. 23, 
ItKML Pryag Ningh v. Jlaja. Singli, 25 (!. 
203, at ]). 200 (1807). See notes in Annual 
Praeti(M5 to .s. 24, suh-s. 5 of the Jiulicatiiri' 
Act, 1873. and J.ee v. Asliwin, 1 Times It. 
291 ; Heandah^is coiinter-elaim : tSham 
Kishore r. •Siionshibhoosiin, .5 C. 707 (1880); 
Zaniindar of 5'uni r. Heiinayya, 22 M. 155, 
158 (1808) [Boandaloim ineinoraiidum of 
appeal; where it was held Court had in¬ 
herent |) 0 \ver to stop aliuse of its records]. 

(13) Prahhakarhhat v. Vishwambar, 8 B. 
313, 318 (1884); the CalenUa Ill^gh Court, 
how'ever. has held that this was ehvered by 
H. .57 of tlu* former (‘odi*. Six' notes t-o 
Ord. VI1. r. 10. 

(14) Ijadhaji t. Hari, I lioin. L. It. 170 
(1899). 
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or (0 roskwc lo itK files any ruse wlik-h tlic Court luis ilself removed tlierefroiu 
undoterjninodjjis where ii rase lias been struck oil under a jnisujiprelK'iision that, 
the parties hiirl settled it,(l) ll. lias been held tliat it sect. 20(> ot tlial. Code did 
not apply, the Court exercisiiie ajipellatc jutLsdietioii had an inherent jurisdirlion 
to brine its decrees into accurdancc with its judf'menls,(2) and that althougli 
seel. 4(13 ot tliat Code applied only lo eases where persons have lieen adjudged 
lunatics under the statute, and was silent as to persons not so adjudged, tlie Court 
would, in the interest of justice' (the provisions ot Chapter XXXI. of the 
former (lode not being cxiiaustive), appoint {juardians ml liii'in of such 
persons, and allow them to sue by next lriends.(3) A Court lias inlierent 
jurisdietiou to amend the plaint and decree,(4) and to allow a set-off of (uisls 
against pnrehaae-munev in a ease not provided for hy sect. 21! of that 
Code.(r)) Ho also it was liehl that though there was no special provision in 
the Code enabling the Court to reluse, on the ground of fraud, lo conlii’ni 
a sale, sueli as tliere was in l.hc case of in'eguhirity, neither was there any jiro- 
vision declaring tliat the Court should not liave such a power; that there was no 
necessity for any special provision, and that if a Court were jiowerless to repress 
fraud, and was bound to ratify it, “equity and goiKl conscience,'’ the leading 
principles of ad mi nisi ration of t he law, are violated, and the Court had inliei'eiit 
jurisdiction to refuse to confirm the sale.(fi) The (fourt has an inlierent power 
to jin'venl- an abuse of its procaisses, and is i-ompefent to reverse an order made 
in the absence of the opposite party without service of notice ujion him, and 
which (he law directs slioukl be served.(7) 

\\1iat lias been said ajiplies generally. Otlier questions arise in regard 
to the original side of tlie High (lourt, which has inlierilcd all tlii' jurisdiction 
and powers of the Hupreme Court.(8) It has been held that the jxiwers of 
,Jho High Cl nivi ill i(s oritriiml Jurisdidioii uro not liiiiitfd in all ra.se« 
to tliosiT Hjvi'n })v (duli*, and in jiiauy rosptu'ls its proco<hire is pociilinr to 
itHolf.(‘)) 


(1) Dccn l)va.i i\ jtiun rnomav, iMV. H. 

(iscis). 

(2) Muluunniad Nuim-uIIidi r. Jhsan 
I'lliih, A. 22r., 220, 2:t7 (1H!»2). 

m Nab[)u Kliiin c. Hita, 20 A. 2 (1807); 
\b‘nkatraiHana Hambliat n'iinaj>[Ki T)i'- 
v;i])pa, Ifi li. 122 (1801); Kadala Kmldi 
r. Narini, 24 504 (1001) ;*PranHtikhram 

Diiiaiifilli V. itai LadUor, 22 B. 052 (1899); 
KaHii; liall Dutt Biiilin Mukhi Da^i, JO 
(k W. N. 7J0 (l!HM)). Tills matter is now 
dealt with. 

(4) Karayaimsami r. Natesa, 10 Al. 424, at 
]). 427 (1802), pi'r iMuttu.sanii Ayyar, J., 
Karim ned v. Bajotmm, 12 B. 174 (1887) 
itho Court has inhfTcnt powt'r over it« own 
records bo long as these records are within il« 
puwf'r, and it can set right any mistake in 
thimil; ftiid this powtu*, as regards (h*erH‘3, 
was ln‘ld to !)(' indepf'ndent of 8S. 200, 582, 


and 022 {»f the former Code; Alidummad 
Naini-ulluh IhsanuHuh. 14 A. 22(i, 220, 
227 (1892). iSi'o Ann. JT., i 905, pji, 200, 201, 
notes tn (Ird. .XXVlIi. r. 11. 

(5) Jshri t*. (lopal tSjiran, 0 A. 251 (1884); 
for another ruMua omissus in pre-emption law, 
wee IvaHlii Nath r. Miikhtii Brasad, 0 A. 270, 
272 ( 1884), and notes to (Ird. XX. r. 14, po.sl. 

(fi) Hu!»baji Bau t*. .Srinivasa Ban, 2 M. 
2ti4, at pp. 207-209 (1880). And si‘e an U) 
the inherent power in cases of fraud and mis- 
rei>rcBcntatiou: Blrj Mohun v. Kaihuna, 20 
0. 8. at p. 9 (1892). 

(7) Krishna Chandra v. Prolap (-handra, 
2(‘. L. J. 270(1900). 

(8) Atturmoney Dusseo v. Hurry Doaa 
l)utt,7(k 74, 75(1881). 

(9) Mohahir Hingh v. Kavtjek Singh, Suif 
757 of 1890, July 21, 1005, Cal. H. V.. Hirji 
Jina e, Ntirran Mulji, 12 ii. li. C. ,|l, 120, at 
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TliBse, instances (and llierp arc doubtJcss others) are sufficient to show, 
(irstly, that the Code is ?iot exhauHtivc, there being matters with whicii it 
does not deal, and that, in such easi'S the (jornt will, in the absence of any 
ot.lior express prowsion, cxereise tliat iidierent iurisdictinn to do such itistice 
lietween the, parties as tlie nature of the ease requires. ^There are, liowever, 
eases in whiih a question nuiy arise whether tlie exercise of a power or the 
right to make an application is derived entirely from express legislation. 
iSo the right, of appeal must be given by the enacted hnv, or e(]uivalcnt 
iiutliorit.y,(l) and it has been debated whether a (piestion of eo.sts is one. of 
procedure or one aflec.tiiig vestal r4tht.s,(2) in which case it was held that 
tlie power to award costs was derived entirely from Acts of the Legislature. 
As pointed ont, however, by iSir Barnes Peacock, C..),, the laws cannot make 
express jirovision against all inconveniences, so that- their dispositions shall 
(express all the casc.s that may possibly happen; and it is t.herefore the duty 
of a .lodge to apply them, not only to what appears to he regulated by their 
(express provisions, but to all the eases to wliich a just application of tliem 
may be made, and which a])pear to he. eomprehend(',(l either within tlie exjiress 
sense of the law, or w'ithiii the consequences that jinry be gathered from it.(3) 
iSo, ns is well known, sects. 11-14 (formerly 1.3 and 14), of the (lode do not 
embody the entire, rule of res jmJintla, which as a })rinciple exists inchqK'ii- 
(l(>iitlv of the slatnie enacting it; and indeed, even as regards sect. 13 itself 
(now sect. 11). it, has been said that it cannot be applied too literally.(4) 'I'he 
])rincipl(‘ has therefore been applied to cases witli which the tkide does 
not, expre.ssly (leal.(.^i) In the undermentioned case,(ri) Blair, .1., said that 
there are cases of misfeasance grosser than anything provided for in the Code, 
and that lie declined to believe that those are cases where a High Court must 
fold its hands and allow obvious injustice to be done. At the same time, it 
is well to bear in mind the ohservatioiw of Sir .lolin Edge, C..T., adopted by 
Sir .lohti Stanley, C..T.: “.Tustiee, equity', and good conscience,” he said, “are 
captivating terms, and before a .ludge applies what- may appear to liim at first 
sight to be in accordance with justice, equity, and good conscience, ho jiiiLst 
be careful to see that his views are based on sound general principles and 


p, l;{(i (187,'>) Ithe C-ivil briiciMliiro Code intisfc 
be couHiilcrcd in ('oojuiietieii witli tho rules 
and jjraetict* of this Cuurtt. In (lobind 
Chandra r. Canga i)hye, J7 B. L. R. 333, 
at ](. 335 (1871). J'hear, J., speaking of 
the original side priixitiec as regards plaints, 
said : “ We in sonio slight measure deviate 
from strict observance of the praetieo laid 
down in Act Vlll. (of 1859) hiK'ause . . , 
and this Court has power to mould its pro¬ 
cedure as it thinks fit, only keeping as near 
as it reasonably can to the proeodure pre¬ 
scribed by Act Vlll.” AndseeyierMarkby, J., 
in Cumining v. Green, 4 Ji. L. R. App. 76, 711 
(1870), dealing with the question of appear¬ 
ance. ” But in tliis Court, the praetieo, ever 
since its establishment, appears to have 


depaited in .souk* respects from Act VIII.” 
And sec Joiiit(‘e Chunder c. Anundo Lall i)oss, 
14 W. R. A. t). 1 (1885), where the ('oiirt held 
that though there was no power under the 
Code of 1859 to order parties not on record to 
pay costa, yet that the Higli Court had the 
same equitable jurisdiction in this respect as 
the Supremo Court had. 

(1) Minakshi Naidu c. Siibrainanya, 11 M. 
28(1887). 

(2) Yoiiosuko V. Ookerda, 21 B. 779 (1897). 

(3) Hurro Chunder v. St.ooroodhonee 
Cebia, 9 W R. 402, at p. 408 (llSeS). 

(4) Sec yosl, notes to s. 11, 

( 6 ) Ib. 

(8) Durga frihal e. Anoraji, 17 A. at 
p. 31 (1894). 
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iirc luit in conflict with tlin infcntions of llio Ij<!}'L'iklurc, or wifli sound 
principles rcce^nized by luithorit.y ; (1) us iilso wlint was said by West, J., that 
the High Court , wlioso special function it was to curb any illegal oxr'css of authority 
in others, must sedulously guard against such excess in itself, and resist llio 
temptation wliich m some cases exists to transgress the. jiroper limits of its 
authority.'’(2) Tin; eipiity to be foilow'ed in tjie. Coiirfs of tbis country is natural 
eejuity or fairness, ami is not affected by tlie parlicniar me,ining gicen to liiat 
word in English Law.(3) 

It has l)eon already pointed out that Ihe jurisdicfioii to act in cases f<ir 
wliich the Code lias made no provision, rests upon the nal.iire of tin; constitu¬ 
tion of the Courts llie.iuselves and ol fhc'sfatutory nde,(I) enjoining them, 
in cases wdiere no specilic rule exists, to act according to justice, equity, and 
good eonscieiice,(!j) Vague notions are sometimes found to prevail witli 
reference to clause l.'i of the High Court Charter Act, 24 & 2.o \'ict.. c, lOl, 
which, however, has iiotliiiig to do with the matter now under discussion. 
Tills clause aficets the High Courts only. To these it gives the power ot siqier- 
iiitendeiice over suborJinat.e Courts. This power comes under the head 
of the, appellate, jurisdiction eJ! the High Courls.fti) Under clause 21 of the 
JiOtt.ers Patent, the law, e(|uity and rule of goial eonseienee to be a])plied by 
file High Court in tiie e.xercisi' of its ap])ellate juri.sdictioii is the, law', equity 
and rule which the, Coitrt in which tiie proceedings were originally iiistilutod 
ought to have, apjilii'd to tlic ease. The priaa'isliiigs tlierefore of a subordinate 
Court are revised under sect. 115 (formerly (i22), ot superintended under clause 
15 oii’tlio ground that such Court did iu>l comply with the law wiiicli governs 
it. Ill such ca.,ses, therefore, it is nece.ssary to ascertain, iu'slly, what the law is 
wliich governed the subordinate. Court in the proeeerliiigs i-onqilaiiied of, and, 
^^secondly, lo determine wliellier that law has been given ellcet to. It is 
obviou? that a superior Court exercises jurisdiction under clause 15 or sect. 
115 (formerly 622), only when Ihe Court below bus done wrong. Ni'itlier 
provisions apply wlien the. Court liehiw has done right—that is, lias acted 
aci'ording lo the law' which controls it. If a subordinate Court declines 
jurisdiction because there, is no section of the Code which empow'ers it to 
act', the High Court must determine wliether it had an iiilicreiit jurisdiction 
or not ill the matter. Tf it had, then the High Court interteres because tlie 
suborilinato Court was bound to act according to justice, equity, and good 
cotiseie.ucc. The subordinate Court has jurisdiction, but declines to exercise 
it. On this the High Court interferes and compels the subordinate Court 
lo exercise, Mit inherent ^urisdictioti it has. Claii.se 15 dues not enable tlie 


(1) Ibn Hasan e. lirij Jthukaii, 26 A. at 
p. 427 (iy04). 

(2) In rc FlcadcrH of Higli (!ourt, 8 J1 at 

(3) Bebm ryan J)iiU v. C3iunilal (Jhosc, 

41 131) ^1!)13). See Hehimrain Dutt e. 

Ranisadhan Mondal, 17 (J. W. N. 1143 
(f9l3); Kwaja Muhammad Khan v. Husaini 
Jiegam, P. V, (1910), 32 All. 410; 37 I. A. 
102 ; 14 C. W. N. 86S. 


(1) Sco a7il€. 

(.5) Ilukum (.‘hand Uaid v. Kamalanand 
tSingh, 3 C. L. J. (>7 (1905); PaHik Jjall i)utt 

Pidhii Mukhi Dani, 10 (!. "W. N. 710, 721 
(1900); Panebanan Singh r. Dwarka Nath 
Roy, 3 0. L. J.2fl(190r>). 

(6) Soo jndgmenta in Oluippaii t\ Moidin 
Kutti, 22 M. 68 (1808), dealt with in tin? 
notcH to u. 115, 



THE ('OJ)E OE CiViE J'KOOEDUBE. < 


PjiEAMDLJS. 


iligli (Vimf til s;iv, " ft is (|ui(p true lliut tiic lower (.'oiirf had Jio power to 
jiiako the order ; liiit we wilf.” The power given by clause fO is^not an original 
lint a superinieiuting jiower. It assumes tliat llie suliordinate Court had juris- 
diclioii but has wrongly dis-lined to exercise it. If the subordinate Court had 
jtirisdii'fion. il is because of the inliereut power and duties cast upon it by file 
rule wliicli binds it to act in all eases where no specilie provision exists according 
to eijuiti', justice, and goml eonseienee. It has lieen recently lield tluit pro¬ 
ceedings on ajiplieations for enhaueejuent of rent, under sect. 27 of the Chota 
Nagpur Tenancy Act (Beng. VI. of ISMW) are judicial proceedings, and the 
Dejiute Coniniissioners in perlormanee of tlieir duties under that Act arc Courts 
sniiject to the appellate jurisdietion of tlie thigh Court, wdiieh lias iiirisdielion 
to interfere when tlie (hiiirts of (Collectors Jiave eitlier exceeded, or failed or refused 
to e.xercise, the jurisdietion vested in them by that Act.{l) 

Inherent jurisdiction.- -Tlie inherent jurisdietion of the (Court to wliicli 
reference has been nuute in tlie last jianigrapb has now been expressly l eeognii'ied 
ill sect. I'll of the present (Code. 

“The laws.” -In the, under-mentioned ea'se,(2) iSliiart, C..I., sjieiiking of 
this ex)iression as oeeurring in the I’reamtile of the preceding (Code, observed 
tliat if. meant all tlie laws in operation ai the time of the ])assing of the Code, 
ineludiiig Dll', (Je.neriil Clau.ses Act of iHOb; but, ns has been pointed out,(13) 
this is not eoirect, as the. expression must, be used with the words “relating 
to the jirocedure, ' etc., and the (leiieral CliUises Act eanniit be deemed, a law 
“ relating to the ]iriK-e,dm'e id the Courts of Civil .Indicature. ' 

“Courts of Civil Judicature.”- -Subjeif to what is hcrcinallei' slated, 
t he Preamble shows that the Cisle ajuilies to all (Courts of (Civil ,1 udicatlire. Its, 
]irovisimis will therefore govern the procedure of all (Civil Courts in British India, 
subject to the jirovisions eontained in this preliminary portion ul the Code, 
and to any other sjiecial Art providing a special jirocedure. for ]irueeedings under 
it. Till' general power to entertain suits of a Civil iialuro except suits id which 
eognizance is barred by any eiiaelment does nut iiiebule a geiii’ial ]Hiwer to 
make deelaralions.jd) The Act applies to suits in the ordinary civil jurisdietion. 
As to other eases, sec the following paragnijihs :— 

Special jurisdiction, (a) Insolvency jurisdiction.- insolvency 
jiroeeilurc is civil proeialure. lasolveney jiroeedure governing the J’ro- 
vineial Courts was formerly dealt with in the Code, but is now the subject 
of a, separate Act (ill. of IfKlT). The. insolvency law iijiplieable to the 
Presideney Towns of Caleutta, Madras, and Bombay, is eontained in 11 &. 12 
Viet. c. 21 (liS48). Clause 18 of the Letters Patent, IStib, provides that the 
Insolvent Court, in these I’resideney Towns shall be held before one of the 


(1) Kiirlik Pliiiiulni Oglia (tniii Chiuiil 
Idithfii, 4t) V, 5J8tJtPCt); (‘iiailan Pafgosi 
iMuhapiitra e. Kiiiijii liehari Patiiiiik, .'tS ('. 

Hti (init). 

(2) Uda Begum r. Iniml-ud-din, 2 A. 74, Ut) 


(1878), disneiiting from I’ldl Ucn'lih riding in 
Thakiir ITasad r. Alisiin, uee. I A. (i(>8 (1878). 
{l^) lliikm Pliaiid, tC. ]^. (!. ]. 

(4) 1-lai. S. Vaktulsi r. Thakure AgaiBiiigliji, 
34 B. (i7(i UHU (I'.IIU). 
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Judges of tjie IligJi Coiu't (calltHl the Commissioner in liisolvetiey), and 
the High Court ami any sueli Judge^jmreof shall have and exeieise within the 
Bengal Divilion of the Presidency of Fort William, and the Presidency of 
Madras and Bombay respectively, sueh powers and authorities with res])ec1 lo 
original and appellate jurisdiction and otherwise as are. eonstituled by 1)ie 
laws relating to iiisolvent debtors in India. The Insolvent Court in (he 
Presidency 'L'owns is constituted by a separate Act of Parliament. It is 
a t.livil (iourt existing for the purpose of giving relief lo pej'sons unabl(! to 
pay their debts. By the Boyal Charter .Act, IHGl (21 & 2.") Vic-t. c. 101), 
upon tile establishment of the High Comls the I'upiieme Courts were 
abolished. In 1862 and i8().b Lefler.s Patent were graiitial. The, Insolvent 
(hnirt was not then merged in the High Court, but eontiimed in existence 
•side by side with the High Court. The apjieal to tlie Supreme Court, 
(fusolveiit Act, sect. 7.‘i). ami the power to make rules (ib. sect. T(i), were 
transferred to' the High Court.(1) But though the Jiisolveiil Court is 
a separate, tribunal from tlie High Court, it nevertheless stands in such 
a s^iecial relation to tiie lligii Court that a limitation or c.xclusioii of the 
fattcr's jurisdiefion may indirectly limit or e.vhide its own.(2) Sect. :i of 
tfic. Insolvent Act gives fhe, jurisdiefion, wliieli i.s tlial of Die Siipiejne, Court, 
Swt. 18 of the Letters Patent declares tlie jiirisdielioii to lie tluit constituted 
by tlie laws relating lo tiisol\ent Debtors m India. But under clause 11 of 
the Jahters Patent this is sulijeet lo tlie Legislative jiowers of the fmlian 
Covernnuint. Therefore vvlien Act \’. of 1872 declared that the High Court 
at Bombay iiad no jurisdiction in Sind, it was held that tlie, petition must he 
dismissed, though the, ]n.s()lveiif was a European British subject,(3) But the 
Hupreme, Court s jurisdietiou was twolohl local as reg.irds tlie inlurbitants of 
the eitie.s and personal as regards European British subjects residing in any 
part (4 the, territories sutijeci to the Pre.skleney (loverninent.s. 8o it was 
held that an Kuropean British siijijeet re.siding in the, Bombay Presidency, 
1ml outside, the local limits of the High Court’s jurisdiction, was entitled to 
petition; (4) and tliat though the personal jurisdiction did not now (•.visi as 
regards ciiil a.ctions, it hail not been interfered with as regards the Insolvent. 
Court, This would ap^icar also to have been the view of Peacock, C,J.,{,5) 
but not of Markliv, ,L.((i) though iu the latter ease the actual decision wa,s 
that the jurisdiction of the Insolvent Court was limiteil to the Bengal 
Division of the Presidency of Fort William, that is Bengal jiroper, the 
petitioner’s permanent rcsidenee, being in the Horth Western Provinces. 

The liBiolveiit Cuuft is a Civil Court, its priK-eedings are civil pro- 
ei'edings and (as was apparent irom Chapter AX. of the former Code now 
repealed) its proeedurc is Civil Proeedm-e. But under sect. 12u, mitliiiig in 
this Code extemls or a,jiphes lo any Judge of a High Court, in the e.xereise of 


(1) In re Ehagwandus tturjivau, b 11, 511 
(ISbl). f 

(2) In U‘ .James ('urriia 21 11. 4t)H, 

(3) 1b, 405. 

(4) In rr (.toorge BlackiveU, tJ Hoin. H. It. 
4til (Jb72); In rc James Currie, 21 E. 4U5, 


411 (I8!W). 

(5) III rti AVilliam Cockburn, 2 Ind, Jur. 

N. ,S. 325 (1807). 

(0) 7k re Tietkias, an Insolvent, 1 11. L. It.* 

O. U. 84 (1808). 
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jmiH(li(i i(ia as an Insolvcnl. ('<mrt.(l) Orders in insolveiKy arc noi orders 
under llie ('ode of ('ivil J’rm'ednre. Tkey are orders under a. special law, 
lint, tliev are under a special law in wliifk different, procedure ij‘ provided.(2) 
K.Neeut.ion is not. taken out from this Oourt as it lias no inaeliiue.ry for the 
jinrpose. Formerly tlie Insolvent, ftourt availed itself of the, niacliinery of 
till' fiiipreme Court, as auxiliary to its own. Subject, to tf.o provisions of the 
Charter Act. and fiet.ters ratent, (lie Hiph (kiurt exercises tire same jurisdiction, 
took over all the work, and inherited all the powers tluit vested in the. Hiijirejne 
Coiiit. who.se jnrisdietion it supersederl. 'I'iie Insolveiuy Act, however, has 
notliino to do with proeedure in execution, wlueh is governed by the Civil 
I’roeeilure Code.f.'i) So altliouph the. Insolvent (Wrt detennines the substance 
of tlie (|uestionKTelatini' to the insolvent's estate, the proeeedinf's in e.xecut.ion 
and the indpnient are the Iliph Csmrt's. Thus a judgment entered up under 
i.eet. St) of the Insolvent Aei, in tlie najne of the Offieial Assignee against tlie 
insolvi'iil, is entered np in the ordinary jnrisdietion of the High Court.(4) TJie, 
I’rovineiaf Insoiveney Aet does not interfere with any right, of a])])ea.l l.o the 
JVi\y Couneil whh li may otlierwise exisl.F)) 

(h) Admiralty jurisdiction. -Tlie rules l^■gulatine ridmiraliy practice 
were framed wiien tlie Code of iS,b‘j was in force. Rule ,54 directs that 
proceedings not jirovided tor hv the rules shall be regulated by Die rules and 
jirai'l i< e of I he Ifigli Court in suits brought in it in the exercise of iU 
ordinary original ei\il jiirisdielion. The Code a.]ipfies to proeeediiigs on the 
Adimrally side of the Ifigli Coiiit.; seel. (>1.5 a of the former Code, was field 
to show that this is so.(l)) In Vice-Adiiiiralty I'ases, the effeet of appearaneo, 
the mode of objectiiig to the jnrisdietion, and the mode of qiie.stioiiiiig tlie 
validity of a jileading.fT) the adniis,sioii of a])poails,(S) and costs (9) are. matters 
governed by a. settled jiraelice under the (hide. Die Privy Couneil nile.s 
issued under Slaliile 2 &. d Win. TV. e. 51, liavhig no operation, except, in ease 
of suds in ictn in wliieli no a^ipearaiieW lias been entered, and of oilier 
mafters to .whieli Die, Code eaiinot be. a])plinl.(lU) Though Die Admiralty 
rides do not apparently eoutmnplafe a siiil in rriii and in itcrsondm being 
I'ombiiied, they do not expre.ssly or ly ]i(Te.ssary implication foriiid it.(11) 
111 a ease such as an application for consolidation not. jiroiided for by 
either the Rides or the Code, the practice of Di(‘ Court of Admiralty in 
Ktiglaiid ought to be followeil, so far as such praetiee can be applied to this 
country hy a,nalogy.(l2) 


(1) iSee In u: Honnaiji Ardesir, 17 B. 

X40 (IHtlg), so s. .74.7 did not, apply, ib. at 

;«». 

(2) In tfie niiitter of R. Broivn, 12 C. at p. 
(itit (1881)). 

(3) In rr Bhagwanda.s Hurjivan, 8 B. .711, 
(1884). 

(4) Navivahu v. Turner, 13 B. 720 (1880). 
, (7) (Ilatapmt Sfiigh Diipar e. Ivhani^ 
Singh bachininin, 1’. -IIX'. 087 (1013). 

(0) Bomliay and Persia S. N. (o. r. Shep- 


4 

herd, V2 B. 237, 240, 241 (1887). 

(7) In re aliip Famnj Skoljield, J7 f'. 337 
(]H8!)). 

(8) hi re ship CJmitipion, 17 (\ 00 (1889). 

(9) Ju re steamship Dfaehnifeln, 27 (’. 800, 
88!) (lOOO). 

(JO) In re ship Fanny Skolfehliavpa. 

(11) Bombay Persia 8. N. Co. v. Shepherd, 
supra. 

(12) hi rc ship FaJh of Fttriek, 22 011 

(1805). 
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(c) Testamentary and intestate jurisdiction. -Tlic i>i(«»!<hiii^ in 
tcstiwuniitnrv mid intestate, jurisdiction, wlietlior in tlic Hi«li Cimrl (I) or 
Provincial (jinrts, is governed liy tlie Indian iSuc<-c.ssioit Ad {.X. of l.sii.'i). 
and the I’rotiate and Adniinis1ra,tion Act (V. of IKSl); jnid hv tlicse Ads flic 
proceedings in relation 1o the granting of jiroliate. and Idlers <if adniiiiisfralion 
are, except as in tieftse Ads otherwise jirovidcd, 1o lie regulated, so far as the 
circ-nnistances of the case will admit, liv this ('odc.(2) In aiiv case in which 
there is contention the jiroceedings shall fake, as nearlv as inav lie, the 
form of a regular suit, according to the provisions of this (lo<le, in which the 
])otitioner for probate or letters of administration, as the case iiiav be, is 
the plaintiff and the person who may liavc appeared to op])osc the grant is 
the defendant.(3) .'Mtlumgli a. petition before a caveat has been entered is not, 
a suit in the ordinary acceptation of llui term, seel. (if7 of the former Code, 
which provided that the procedure for snil,s should be followed ,so far as it could 
be made applicable in all proceedings other Ilian suits and appeals, made tlie. 
provisions of the Code applicable to all miseellaiieoiis civil proceedings, ila ving 
tlie.refore reg.ard to this section and seebs. i‘5H, 201 of the (Succession Ad, it 
has been hchlthat (’haptcr X^CVl. of the former CihIc was ajijilieabh* to pdilioiis 
for probate.(4) Jf the. provisions of the, (hide are ineonsisleiit witii those, of 
the. Probate and Atiininistration Act, i-liose of llte CVkIc inii.st. jirevail, as it. is the 
later cnaet ineiil .(.b) 

The (Vide only applies so far as the eiiviimstaiiees of the ease admit, aiul 
1 hough geiK'rally applicable, the eirciiiiLstanees jieeiiliar to testamentary (sises 
liuisl* be eoiisidered. So thougli jirobale proi’eeiliiigs are generally regulated 
by the Code if was held in tlie imdermeiitioiied ease that tlie (Viiirt was not 
jnstilied luider sect. 177 of the former Code (eorre.spoiiding with 0. ,\\ I. r. 20) 
in deriding against a eaveat-or because he refiiMsl to answer a (jiieslion and in 
dispensing witli proof of the exeeulion of the will, tlioiigh lliat section would 
be a|iplicable under jirojier eireum,s(anees.((i) So also unless a will is proved 
in siijiie. form, no grant of jirobate can be made merely on tlie consent of ])arties. 
Ifeiicc an agreement or eomjiromise us regards Die geimineiie.ss a nd due exeeilt ion 


(I) Mr, Nt-iikes in liis (.Vnimicntarv on the. 
.Siu-ccssion Act. c,\])rc.sscs an ojiinion that, 
having ri'gard to the (lolinition of llistfict 
,fudge in 8. 3 of that Act (and the, same 
definition is repeated in the firotiato and 
Adininisti'ation Act), as “the judge of a 
prineijial ()ivjt Court of original jurisdiction,” 
this section applies to proceedings of High 
Courts in t-Iioir testamentary and intestate 
jurisdiction and that their proceedings also 
must be regulated by this Code ; cj. Untrao 
Chand v. Bindraban Cliand, 17 A. 475 (1895); 
/» >e .Monohur Mookerjec, 5 C. 7.7(1 (1880); 
Ksoof lla^him Hooply v. Fatima Bibeo, 24 C. 
30 (1890); Yeshwant r. Shankar, 17 H. 388 
(1892); In rc tho will of Dawubiii, IH H. 
-■17 (Jsn3). By the B.uk‘8 of the Cfticutta 
High Couil, the prgeeduro in all cases is to 


Ik* ri'gulated, s«» far a« tin* circunistaiiccM of 
tho ease admit, hy the niles of procedun* laid 
down in the Suei’ension Act. whelhifr that 
Act itself applies t-o the law or not; and in 
caHos in which such rulcH are inapplicahh; 
the proeeduKi is to be ro^'ulated by this Code, 
Hule 65, Belehainbors, K, & O. 

(2) AetX. of 1865, s. 238 ; Act V. of 1881, 
s. 55. 

f3) Act X. of 1865, H. 261 ; Act V. of 1881, 
B. 83. 

(4) lu re the will of Dawubai, IB B. 237 
(1893). 

(5) Esoof HaHshini Booply v. Fatima Bibee, 
24 0.:«), 3:i (1896). 

(6) Bavji Ranchod iJaik e. Vishnu Baa 
ehod Nftik, 9 B. 241 (1884). 
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Rek.hibu; 


(il 11 ilh cfli'i't is (i) cxcIiuIr cvidi'Uc-e in proof of llio will, is nof lawful 

within the nicaiiiiin of (). XXlll. r. ,‘J, of this t'odo.(l) ^ 

(il) Matrimonial jurisdiction. - In the ease of juati'iiuonial causes, as 
resiials mall.cis of jmH-cdure, ail pTm-cediuos uiuler the Indian Jtivoroe Act 
lii'lwccii parly and party are suliject to thi; provisions Ihej'ein coiifained to he 
ir'yidalnl hv this (!ode.(2) Thus any ipiestion as to the time within wliicli 
a resjamdent may tile au answer to a petition is to be decided not by the Jlides 
ol the English Divorce tourt hut liy the provisions of tlic (ode dealiiif; with 
ttritten stateiueiits.(.‘5) l>ut l>y swl. 7 of tlie Indian J)i\orce Act, wliicli does 
not apply to (piestions of procedure,(4) (he (lourt, is euabled to follow the 
principal rides of t tie Knyhsh Divorce. Act in all matters which are not expressly 
lealt witli either in the Act itsell or in the Code. Tims, tjie Court has adopted 
Rule J.‘)8 of the Knefislt Itules and orderect a husband to give security for his 
vife s costs.(."i) In a recent case in the Ihunbay High Court wliei'e a Carsi liad 
iiarrii'd a. Christiau in London and fiad I'emaiuisl tliere, it was field that the 
uiisdiclion was limited to Cliristiaii subjects residing witliiii the l’resideney.(6) 

Special Courts. («) Small Cause Courts. - See notes to sects. 7 
iiid 8, jiDsi. These are Courts of inferior jurisdietion, and when in a. 1‘reKideiiey 
loHii are subject to the order and couti'ol of tlie High Court.(7) 

{!') Mamlatdars’ Court. -Tlie object, of the Mainlatdars Act. (liom.. 
Vet Iff. ol lS7(i) was to consolidate and amend the law relating to the powers 
iiid ])roccilurc oi Mamlatihirs’ Courts. Tiie jiurpose. of the Act was temporary 
mly, and chiefly to provide for tlie cultivation ol the land and to prf.vent 
ireaches of tJie peace until the Civil Coiiit should deterniine th<‘ riuhts of the 
lisjiutaiits, and such lieing its purpose the pioeedure jimvided Is of a very 
iimmai'y character.fS) Tiiese Courts ai'e Civil Coui't.s and sidiject to the 
evisiimal jurisdicliou ol the High (hnirt.(ii) The Aih, however, proHdes a 


iJ) Mmiiiioliiiii (luha r. Chaiuliu 

hk :u V: 357 

(2) Act JV. t)f lS(iO, D. 45. 

(3) Abbott r. Abbott, ■! H. L. \l ((). 51 

fHbSt). 

(4) Abbott^’. Abbott,; Kiiiji/*. King, 
B. 4 K), 41i> (1882); tho])rinoij)I(‘sandrul(*s 
‘fcj’ioii to un* ruk'S of ({iiasi-.substantivo 
itlier than of nK^rc adjj'rtivo law. A. v. I}., 
2 B. (ii2 (]S1I8). 

(5) Rra>i»‘w i-. Miiylu'w, 1!) Ji. 21W (JS94); 
llowod in (icorgucopulas v. Uo«»rgiu'o|»ulas, 

) Oil) (1902) : ami aa tA> oobts of appeal, 
jwlo r. Vowlo, 4 ('. 200, 200, 28i (1878). 

(0) KusiiiTwanjoe Ptiatoiijco Artlt^ii Wadia 
il'lounura Nussorwaiijeo, 38 4b 125 (I0J3); 

. TitoruWn r. Thornton, 10 B. 422 (1886), 
iriddiction of I'alcuft-iv High (’onrfc when 
‘Vondant icisitlcnt in England). iScHt also 
iillipt- i\ Jiathu, 17 i\ \V. N. ccUi (1013). 

(7) In ic Juggessur Koy, 5 C. L. U. 170 


(IS7!)j. 

(8) Ihuipatraui-IcliliHi r. Hanchiiodllanh- 

bai, 17 (1892). 

(9) Kysam Babob v. iMaruti, 13 B. 5.52 

(1888); and a.s to tht* jurisdiction of the High 
Court over tlio ManilalilarB’ Courts as aub- 
urdinate Courts, and apjilioatiims under a. 
1I5, fosif the easoa tlierein tiled and caao in 
last note and N^theklia th Abdul Alii, 18 B. 
449; Datlatraya e. Vamau, 21 88 (1895); 

Kayad Sjwfidla r. Sayad Haji Miya, 24 li. 238 
(1899) |.Minor may suel; Chinuya r. Can- 
gava, 21 B. 775 (1890) fdiMpossession of third 
iK*reon]; Nmgai.>l>a v. Adevci>j»a, 21 B. 397 
(1900) jid.]; Balvantrao r. Sprutb, 23 B. 701 
(1899) [jurisdiction of Mainlatdar over 
ofllceiBof Government j; Soni GoihiI Bhogale 
V. Viiiayak Bliikambbat, 25 B. 395 (1000) 
(naiui'al water-course—obstruction—injunc¬ 
tion]. 
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Hpccial pi'OL-edui'o, and lluw is lui indk-aUou iii il of any iiitciitktii lluil tlio 
rules of thi^ Code sluildd iiliply to rases for wkicli the spraial |)i'ocedtire makes 
no ju'ovision, The jji'ovisioiis of tlic Code therefore do not a}>])ly to sueli Courts 
in Bond)iiy.(i) 


{(■) Revenue• Court. -Tlie term is defined in siH-t, o, elaiise (d), post, 
wliieli see. Tliere is a distinction between Rent Courts and Civil Courts, as 
referred to in the Rent Acts; Civil Courts bcino Courts e.\ereisinp all the 
powers of Civil Courts as distin<;uislnsl from the Kent Courts, which only 
exercise powers over suits of a limited cla.ss. But a Jlent Court is a. Civil Court 
in the sense that it decides civil ((uestions liciween ]>ersons seeking Ihcii' ci\i! 
ri};lils.(2) ft, has therefore iteeu a tjuestion in eertain eases whetlier Rent 
Courts beini' Civil fjourts in the latter sense, their proci'iliiie is, in the 
ahsenee of any sjieeial ju'ovision. governed hy the Code. The ansuei to 
this ijuestion is to ho determined not so nmeh hy an iuijuiiv into the ques¬ 
tion whether they are Civil Courts, but whether, assuming timy ari‘ such, 
the provisions ol the. Acts constituting those. Courts do not exclude tin' iiro- 
visions of the Code; in other words, are those Acts eomplele Coih's in llieni- 
selves or are tliev governed in matters upon wiiieh they are silent hy tin' Code ' 
This question, which lias ari.scn wiiii respect to .^et Xlf. of h'A'^l, and Act X, 
of Id.'ht, is dealt with (tnsf. 

ill the jnajority of cases, however, no such <|iicslion can arise, as most of 
till' TenancN' Acts make sjiecial provision as regards the applieahilily of the. 
C(nl*' to jiroceedings in Itevenui' Courts. In the ease of Act X\'lll. ol 1881 
(hand Revenue Central J’rovinees) the Coile does not of itself ajqilv, Init. the 
(hiieJ Commissioner may, with tin* previous sanction ol iiic Cuvcriior-Ccne.j'al 
in Council, make rules consistent with the Act for regulating Die procedure of 
Jtevgiue Olllcers in eases for which a procedure is not pre.serihed by the Act, am! 
may hy aiiv such rule direct that any provisions ol tlie Cisle shall apply, with 
or witlioul modilication, to all or any classes of eases liefoie Kevenue 0fiiccrs.(3) 

TJie I’uiijah Teiiaiicv Act (XVT. of 1887) jirovides that the Local Doverii- 
ment nuiv, with Die previous sanetioii of the. (iovernor-tleiieral, make rules 
(•(insistent wdth the Act, for regulating tl»> priH-edure of Revenue Courts in 
matters under Die Act for which a procedure is not pre.serihed Diei'uhy, and 
may liy any such rule direct that any provisions of tlie tliale shall apply, with 
or without jnodification. to all or any classes of cases before those Courts. Until 
rules are made and subject to those rules when made, and to the pro\'isiims 
of the, Actg the Code shall, so far as is applicable, apply to all proceedings in 
Jlcvenue thnirts wlietlier he.fore or after dceree.lil) 

The. fjower Jfengal Kent Act of 1801), now rejiealed, enacted that save as 
otiierwise provided all proceedings under that Act should be regulated by tins 
C'ode. of Civil Jh'()('('dure.(r)) Under the provisions of the present Bengal 


(1) Kiistim 8aheb r. Maruli, J3 It. 552 
(1S8S). 

(2) Nilmoni ,Singh Jhio v, Taranatli Mu- 
terjoc, 1) C 2<,W,'SOO, 301 {1882); Bain 
l-oclian V. Beni I’liisad, 13 C. tV. N. 7ttl 
(1008). 


(3) Act XVlll. of 1881, (ropealed in part 
and amended by Ael.n XVI. of 1880, Xll. of 
18U1, and XII. of 1808], s. 10. 

(4) Act XVI. of 1887 [amended by Ilcg. 
Vlf. of ItlOl], s. 88. 

(5) Act Vlll. of 1800, (B. C.) 8. 34. 
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'I'lMiiuic-y Ai:1, (\'lll. i)[ 1885), llu; ifi"!! Court, may from time to time, witli 
tlu! ii.]ii)roval of I lie. (lovonior-Ccmiral in Councii, mako, tuIch eonsistcnt with 
lliat Ai’l, (l(!rla]'iiiK iliiit any portions of the Cocl(! shall not a])|)ly to suits 
IkU.wci'm hiiiillorcl and tenant as sneli or to any spra-ified classes of such suits, 
or shall a])ply in tliein siihject to modifications sj)ocificd in tlio rules. Subject 
lo any ]ulc‘S so jiiadc, aial subject also to the othei' provisions of tlio Bengal 
Tenancy Act, (liis (lisle shall apply to all such suits.(1) Sects. 121-127, 129, 
;!2<) .‘121) ol the former Code and t.lie corresponding sections of the jiresent 
('ode do Tint ii.]i))ly to suits for the recovery of rent, and spixtial rules of procedure 
ill respect ol cerlain nuitters arc prescribed for sucli suit,s.(2) No rules have been 
made bv the High Com’!, deolaring any ]M>rti<>ns of the Code, inapjdieablc to suits 
between landhml and terurnt. 

The N. \V. 1’, Hunt Act (NIL of 1881) appears lo contain complete rules 
of jiiocediirc ujmii t.he trial of rent suits under it, and it was the opinion of 
Stuart, C..J., in the under-inentionerl ease,(3) tliat it was intended to exclude 
the provisions of the Code. But it was held by the Full Bench of the Alla¬ 
habad High Court in that ease, that the Courts of Keveniie in the North 
WciSleni I’lovinces, in those matters of prwedurd’upon which the Rent Act 
of these-|irovincea is sile.nt, are governed by the Corle, and tliat therefore the 
procedure furnished by seels. -13 and 373 of tlie former Code was applicable to 
subs tried under 1 lie N. VV. B. Rent Act, 1881.(-l) The grounds of that decision, 
which is, in fact, liased upon the decision of the Privy Council in Nilrnoui 
8iugh Deo r. Ta.i'ana.th Muke,rjcc,(5) is that Revenue Courts are Courts of Civil 
.ludieature within the meaning of the Code, and that unless exempted (whieh 
they were not) by the (lode itself, they would in all matters, cxce])t those, in 
which sjiecial procedure is provided in the Rent Act, be governed by the law 
of the Civil Code. The Full Bench decision tloes not apply wlierc the Act 
provides a machinery of its own independent of the Civil Procedure Code, as 
in the case ol references of suits lo arbitraliomffj) And though the jirocedure 
pi'csciibed by the Code, such as that prescribed by sect. 285, ol the former and 
■'.ect. (13 of tlie present Code may be applicable as between Courts of Revenue 
of dilferent. grades, it cannot be applied where tlie conllict is between a Court 
of Revenue and a Civil Com't.(7) 

A similar t|aestinu arose as regards the Bengal Rent Act, N. of 1859, 
which is still in force in cerlain jdaecs. Formerly it was held, following the 
Full Beiicli decision of the Allahabad High Court already referred to, that tlie 


(1) Act vm. of 1S8.5, B. 141!. 

(2) It), s. ]48, SCO ulso SH. 144-147, 14.7- 
1,74. 

(3) Madlio Pi'itkaBli Singh v. Murli Man- 
)har, 5 .'\. 40G, 41H (1883), for amending Acts 
ioc ,\et LX., of 1887, VI. of 1888, s. 10 (2), 
XI\ . of 1881). 

(+) Jh. 

(.7) 1) C. 295 (1882); folios cd in Maharaja 
it 'Ktiait.piir r. Kachmi, I'.l A. 510 (1897) 
1 Civil I’roci'duve Code, ss. 37,4321; Kagbubar 
Dayal v. Baiike Ijd, 22 A. 182, 185 (1900) 


»> 

[Civil J*roceduro Cod(, bs. 286, 296]. In 
Onkar yingh t). Bhup Singli, 10 A. 400, 498 
(1894), the Court said : “ Wo find in llevenuo 
Courte that when the Civil Procedure Code 
is to be applied it is expressly so provided, so 
that as a general rule they are outeidc the 
Bcopo of the Code of Civil Procedure.” 

(0) Pahim-un-Nissa i’. Ajudhia Prasad, 6 
A. 170(1884). 

(7) Raghubar J.)ayal v. Banke Lai, 22 A. 
182 (1900). 
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Reveiiun in tliosp nnittprs of jirocotliirp, upon wfiicli tlip Ad is silent, 

are governed by llie (.'ode, and that in conaeqnence sei-t, tti of tlie fornier t'ode 
applied to a .suit instituted under the Kent Act.(l) The de<i,sion of the Privy 
(Jouncil ill a preeeding case (2) )end.s support to thi,s vi<‘w in so fur us it was 
tliere held tliiit 11 .ijigh there was nothing in the Act wliich jiroviiled for e.xccu- 
tion beyond tiie Clollectors' jurisdiction, tlierc was nothing in it to forbid tlio 
conclusion that such e.xecution.s were left, to the operations of Act XXXllf. of 
18,52 (an Act to facilitate the enforcement of judgments in places bevoiid tlio 
jurisdiction of the dourts jironouneing the same), or the eorre.sponding jimtion 
of Act VIII. of 18,5!) (divil Pr(K'.cdure Cmle). When a decree for rent, ma.de 
by a tiolloetor under sect. 2.‘i, Act X. of 1859, is transferred for cxccniion to 
a (hvil (Jourl, no rlonbt t.be latter lussuming the t.ransfer 1o hav(‘ hoen xalidly 
made will act under the procedure which governs it,. Tlie Privy (lotincil, 
liowover, went further and held that the (Wleetor might make the traiisfor 
himself under the ]irovisions of the Code whieli were applicable, tliere being 
notliing in the, Jfent Ad to exclude them- It has, lionever, subserjiienlIv 
been beld, upon tlie autlunjfy of the reasoning in the lAdi Pieneh deidsioii in 
Xagenilni Nath iifiilliek r. Afathma Mohun Parlii,(;t) that .4<-t X. of 18.51) is 
a Code eonijilde in it,self, and unatfeeted by tlie general hivrs of lijiiilalion, 
and Ihaf tlieri'fore file provisions of this (kale do not aiqilv to cases under 
Act X. ol |8.59.(4) 'riiese eases ])riK'ee<l in .siibstairee iijitai certain of tiie 
grounds taken in the di.ssentiont juilgmcnt in the Fnll Bench of the Alla.]iuba,d 
High Conri., viz. tliat iqraTi from the ipiestioii whether Revenue Courts 
are Civil Courts, and Civil Courts within the meaning of the (kale, (he 
euactinent. of a special procedure in a special Act excluded the, sujiposition 
that it was intended to imjrort into that Act the provisions of the. Code, upon 
jiiaf.ters not dealt witJi by that Act. Tf it had been so intended, it wiaild have 
laam so enaded. us was done in the .subsequent Act of bStii). When, liowever, 
an appeal giais from a Colli'ctor to a higher Court, the decree which is given 
on appeal i,s flio decree of a Civil Court, and a .seramd ajipeal lies to the Higli 
Court, according to the same pna-iafiire whh-Ii obtains in re,spect of second 
appeals in suits tried in the ordinarv Civil (kmi-ts.bO) In other vvords, tlie 
removid of the m,after 1o a Civil Court Imngs if under the provisions regulating 
the jirocedure of i.hat Court. 

In the case of a .sale held under sect. 110, Act, X. of 18,59, it wa.s held lhaf. 
sect. .'!I0 a. of the fornier (corresponding to O. XXI. r. ,89, of the present) tkxle, 
did not .apiily, as the Cijle was applicable up to tlie, sale, and not after it .(fi) 

The (?ode does not apply to eases under the (Ihota Xagpore Bandlrn'il and 
Tenant Procedure Act.(7) 


(1) Adhirani Namin v, Ragim Mohapatni, 
12 ('. .50 {1885). 

(2) Nitnioni Singh Deo v. Taranath Mii- 
kerjoc, 9 C, 295 (1882); Hare Krishna v. 
Bishuii Chandra, 3.5 C. 799 (1908). 

(3) 18 0.308(1891). 

(4) Mokunda Itullav Kar e. Ithogaban 
Chunder Daa, 21 0. 614 (1894); Radha 
■Madhiib Santra v. Lukbi Narain Roy Chow- 


dliry, 21 C. 428 (181)3). Akr Cliaitan r. 
Kuiija, 16 0. 5V. N. 803 (1911). 

(5) gadai Naik a. Serai Naik, 28 f'. 532, 
537 (1901). 

(6) llarish Chandra Ghoso v. Ananta 

Charan Ratra, 2 C. W. N. 127 (1897). , 

(7) Kliedu Mahto v. Rudhnn Mahto, 27 C. 
508, 514 (1900). Act I. of 1879, li. 0., is 
modilied by I. of 1903, anti Bengal Acta IV. 




30 


THE f'OllE OF Civn. VROCEDTTRE. ' Thk^m?. 

Apjraji'iillv tlip Codo is iippliciible in cases under tlie Madras Rent 
Rwdvery A(l.(l) Rid tiinuph swi. 4.‘i (0. ii. r. 2, of present Rod?,) preclucle,.s 
a landlord from suiiio for rent not incliiiled in a jirevioiis suit, this does not 
preclude him from adoptiii):; any other remedy file law gives liim to recover 
Ids rent, as for instance liy distraint under the Rent Recovery Act.(2) 

'I'lie ('od(^ saves any law hy a (fovernor or Rieutenant-Governor prescribing 
a sjiecial piorcduro for suits between land-liolders and llieir tenants or agents, 
and giv(>s power tollie, Jjoeal Government to modify the Code in its application 
to Heveime thmrfB. See sects. 4 and .b, ;««/.. 

Judicial discretion.- The (hale in many of it.s sections leaves matters 
dealt with tlierehy to the discretion of the (Vinrt. “ Diwretion when applied 
to a Court ol laiw means discretion guided hy law. It .must be govenied by 
rule, and not by humour. It must not. he arbitrary, \’ague, and fanciful, but 
legal and regular.'’(.‘!) In some sections the word “ nmij" occurs. Great 
Iiiiseonreptiori is caused hy saying that in some ea.ses “ ‘may means “ niusl." 
J( never can mi'aii " musl " so long as the Knglish language retains its mean¬ 
ing. but il gives a jmwer, ami tben it may be a ip-cstion iu what cases, where, 
a .iudge has a power given him hy the word “may," il becomes his duty to 
exm'cise il .(-1) 

Construction of act of Court.- The assumjition on which all rules of 
law are founded is that the constituted tribunals are fairh' competent to carry 
them out.f.b) According to the well-known rule, the. Court may presume 
that judicial and oliiciaf acts bave lieen regularly performed.(ti) The.,rule, 
is to presume that a lower (hnirt has done its duty; neglect of duty cannot 
bi! assumed at, the mere suggestion of an ajrpellanl ,(7) When an act of a, 
Court can be .so eonslrmsl as to have an operation consistently with law, it 
would lie contrary to ordinarv rules of conslraction to attach to it aitolhor 
sigiii(i<ation which wonhl altogether <leslroy its effect (tt) Courts, however, 
sliouhl lake care that their orders are framed strictly in accordance with the 
provisions of the law.(tl) The pvesmnplioii of regularity is a. ridmttable <iiic. 
frrt'guhii'itv may be slniwn, and a mistaken jielition on tlie pari ol a, pleader 
is no ground for the Courts passing an illegal order.(1(1) 

of IH'I", and of HHIli, anil Tl. of IIKIS. 

Amt xn' KartiktlhanitraOghac. (iina ((hand 
Mnlif o. 40 H. fi 1 S( 11) i:i) (appellate jurisilii-t inn 
of lligli Court). For ejuin wliere t-llis Act 
\va.s e.vieinleil to a jiniis'Hy tiefore. the iinal 
decree, .«(■ Ijikslmii Bilii Kujrani v. Aial 
Bih.aiy Aldar, 40 C. ,’i84 (liHli). 

(!) Aet VTIJ. of iK(i5 repealed in part of 
Act- VI I. of 1870 ; XII. of 1873, amended by 
Ac-t V'l, of 1888, and Madnis Aeta IT. of 1871, 
and HI. of 1800, and see Aet I. of 1008. 

(2) Itajali Rswara Doss r. Venkafaroyer. 

21 Jt. 238 (181)7). 

{'i) J’n liord hiansfieid in Wilke’s Case. 

4 liurrouehs Kep. 2.830, eiU'd m Harlmns 
Saliai V. Ithairo IVrsliad Singli, 8 C. 2.8!) 

(1870), 28.8; and see as to tlie manner in 


wldeli judicial discretion sliould be used, 
idiservattons uf .Tanline, .T., in Jt. r. Chagiin 
Dayarain, 14 1!. 331 (1800), 341. 3.82. 

(4) Xieliuls rv Baker, 44 fti. 1). 202. tSee 
easc.s eiteit in Itnlon ('hand, C. - (.'. 337 340. 

(.8) (lupei'nath 8ingh r. Ainmdnioyi'c 
l)i-bia, 8 W. II. I(i7, 180 (1887). 

(G) Evidence Act, H. 114, ill. (c). .Sec notes 
to tins section in Author's Evidence Act, 
Gth ed. 

(7) Rash Bcharee r, Nobaye I’oddar, 11 
W. R. 4(i.8 (1860). 

(8) Karoda I’cnsaud v. f.ulchincepnt, 10 B. 
L. R. 214, at p. 220 (1872). 

(9) Dnncctt r. Wi.se, I W. K. 322 (1884). 

(10) Musst Ackjuo r. I.allali Itumehunder, 
23 W. R. 400, 401 (187.8). 




PRELIMINARY. 


1. (1) This Act iiiiiv he cited as llio f!<»dc of f'ivil IVo- 
Short title, commence- ccdlivc, 1908. 

ment and extent. (2) It .shall coilio into force on I lie first 

(lay of dannary, 1909. 

(3) Thi,s section and snihm I'l.l lo l.:,s extend to ihe whole 
of British India: the ms/ of ilic Code extends to the whole of 
British Ituiia except the.SchednIed Di.stricts. 

Local Extent: (n) British India.--Tlioso -vi-imls (‘xclmlc tho 
torj'iliirjcs ()l Native i’riiices ajul iStatp.s in iilliniice with Tlis Mnjostr, tlip 
iclntion bctwppii siirli rviii<-o.s and His ATiiji'sly l)(‘iii}i; a politi-al ri-iiitioii, and 
the tim-ilorioa of .mu-li it-iiircs and 8t.iin‘.s fnrniinn no pari, of thn I’litisli 
Jioiniiiion.s, alilion:;li, in a ])oIiti<-al point ol view, .sueli Priiiee.s .and .'-tt.ate.s may 
lie .snlTordinate to the llritiHii Crown as the I’arainouiit Power.(l) They were 
formerly iler-Iared (2) to mean the territories for the time being vested in ijer 
Maje.sty l.y the .Statnle & 22 Viet. c. IOC (IR-W), other thaii’the settlement. 
,<ir Prince of AVale.s' i.sland (Pimang'), ,'Sint;a))ore, and Malaera, and the tir.sl 
Sedioii'of the .statute there referred to vested in Ifcr M.-ije.stv all terril.ories 
then in the ])os,se,ssinn or under tlie (lovernmonts of the East, India Comjiany, 
and ail territorie.s wliicli might lieeomc vested in Iter Jl.ajesty hv virtue of the 
rights transferred to Tfev Majesty from the East India Com]iany. A |i])a.rentiy 
anv new jirovince ar-qiiired would heroine, on its a(-quisition, p.art of iiriti.sli 
India.(;>) Cession of t.en'ilm'y eonfiTs Joe.al jnrisdietion.ff) The term inrlude.s 
territories ceded “in full sovereignty” or “in ]ieri)etuity,” there being no 
diflereiiee bet.wiMUi the tHo.(.b) I’rior lo i-lie (leneral (llauses Act, ]S97, it was 
held not to ine.lude eases where, a.s in the ease of tlie British raiitoimient of 
Seeunderabad, there lias Jieeii no actual cession of territory; (fi) nor in the 
case of Bnj*K<)te, where the agi'ccment lietwoen (Tovernment .and tlie Native 
Slate, altliongh in different respects dealing with tlic use of the land and con¬ 
ferring certain powers and juri.sdic-tions on t.he olliciTS of (lOvernnient, did not 
relate to tlie sovereigniy of the land ; (7) nor as in tlie ease of the Rerars, whore 


(1) Bilu-am.i Singh r. Bir Singh, 188.S, I>. 
B. Ko. !<)]. ('ited in Hiitm Uhand, 3. 

(2) S. 2, Act. I. of I8(i8 (Oenerid ChiuscK). 
(,t) Ousoley r. tdowdeii, Boidn. 101, 102. 
(-1) Sayiul Muhnmniad Vii.suf-ud-din ». R.., 

2 (. M. N. I, 0 (1807), in which ease there 


ivaa la*ld to have been no cession of territory. 

(5) Triccani I’araehaml v. Boinhay Hivroda 
Railway Co., 0 R. 244, 247, 248 (188.4). 

(li) Hussain Ail Mirza r. Aliid AH' 
Mirza, 21 0. 177 (18i«}. 

(7) K. e. Abdul Itahman, 10 U. 180 (188,'>). 
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la7»] was Ik'Ii] midf'r a sori. of mortgage as a aeciirity for the. JnHilment of 
eertaio eiigageiiK'nIs, wliieli was held to he a temure distiiigtisliablo from 
that oil which llie (howti lield land assigned to it in iierpetuity for tlie 
jiurposo of <>s1al)lisliing a Rritish sUitiou.(l) 'Hie definition of the words 
given in tlie ]H'(*seut (fenenil (flauses Act (X. of 1897) is wider than 
tliat given in tlie former Act of 1868. Tlie ex)iTP,8.sion “ Hritish India” 
is iiovv defined to mean “all ferritories a.ud places within Her Majesty’s 
(ioiiiinions whieh are fnr llii‘ lime fx‘i,iii/ ipvenied by Her Majesl.y through 
tlie (iovei'iior-dene.ral of fmlia or Ihroiigh any (lovi'rnor or other officer 
subordinate, to the t!overiior-(!en<‘ral of India. ’ The efleet of this altered 
(lelinition is 1o widen ilie extent of what will be recognized as British 
India for the. purjioses of Indian legislation, and to avoid the difficulties 
which arose from its restriction to the ten-itories vested in Her Majesty by 
ilie Siatiite 'll &, 22 Viet. c. lOG. The <iueslion of the, extent of British India 
will IIOVV, under tlie Code as well as under most other Acts, di'jiend on the 
fact of the phifc or territory heiiig (/owriioZ hy His Majesty without regard to 
the iiianiier in which this government was iuspiijed, and the result being the 
Sami' whether it. was aequired hy ce.ssioii or iithe,rwi.se, and permanently or 
lemponinly.(2) li’rom 1 he linst and under both definitions, 1 he words “ British 
India” have had a, wider meaning than i.s nnde.r.stood by' the fcrni when used 
in il,s mevelv geographieal sense, as apjKiars from the Scheduled Distriols 
.\(:ts, 1871, and the Laws Local Extent Ael, 1874, tlie Schedules anne.xi'd to 
w'liieli inontion, amongst, other places, the Laccadive and Nicobar Islands and 
.Vden .as parts of Jlrilish India.(3) So also British Burma is a part of Biitisli 
India.(4) 

(fc) Scheduled DistrietB.—The. le.rni is defined in Act XIV. of 1874 to 
mean the t.erritories mentioned in the first .schedule, thereto annexed, gjid aLsiS' 
any otlii'r territory to W'hicli the Secretary' of State, for India, by ri',solution in 
('ouiicil, may declare the provisions o£ 33 Viet. c. 43, s. 1, to lie ajipiieahle. 
The cimehisiim that a district is a non-regulalioti district does not necessarily 
lead to till' inference that the genewal Acis of Legislature are there inoperai.ive. 
If the Li'gislature has made the law in terms large eiiougli to extend to the 
whole of the British territories in India, it mii.st have full ell'eet. It imi.st be 
seen in each case in what i.erms the law is expressed, esiiPeially in res]iei'l, of 
its territorial operation.(,fi) 


Definitions. 


2. Ill tliiH unless there /.s* anytk'iiij repueiiinil in the 
.subject or context, - 

(/) “ Code ” i'ltcludes rules : 

(2) “ decree ” means the formal expression of an adjudica¬ 
tion which., so far as regards the (lourt e.xpressing it, conclusively 
(leLermines the rights of the farties with rexjaril to all or any of the 

']) Triccam v. Boriiliay Baroda Railway (4) Aga Mahomed Hamadani v. (V)hen, 13 
^Co., 5«pra,atp. 249. . (\ 22J, 223 (188H). 

(2) Stio Hukm Chand^ 3. (5) Ditk v. ITewdtirif, 1 N. W. 1’, 280, 284 

(3) Sec Triccara r. BoDilwiy liaroda Rail* (18BU), 
way Co., suprt!, at ]i. 240. 
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matters in controrersi/ in tlie suit and man fttlar jirciimuiari/ 
or final. \t s/iall be deemed to include the j-eject«);t of a ]i!niiit 
and the aetemiination of any ij[uestioji ■within .section 47 or 
secimi. JJi4, but shall not include- 

(а) any adjudication from which, an, wp-peal lies as an appeal 

from an order, or 

{h) any order of dismissal for default. 

Explanation.—A decree is ■jrrelimmary when, further proceed¬ 
ings Juwe to be taken before the suit ean be completely di.sposed of. 
It is final when sveh adjudication cmtipklely disposes of the suit. 
It may be partly prelmiimry and jmrtly final : 

(3) “ decree-lioldei’ ’’ means any per,son in wlio.se favour a 
deci'ee has been ]ia,s.sed or an order eapal)le of execution lias been 
made: 

(4) “ di.strict ” nutans tlie local limits of the jniisdiction of 
a principal Oivil (ionri j)!' original jniisdiction (hereinafter calh'd 
a “ District (ionrt ”), a,nd inchide.s the local limits of tin' ordiiniry 
original civil jurisdiction of a High Court: 

(5) “foreign tionrt-’' means a Courl. situati* Leyond Hie 
limits of Hritish India which has no authority in Hritish India 
and is not established or eoniinned by the Governor Gcuieral in 
CoiiHci!: 

(б) "foreign judgment'' means the judgnumt of a foreign 
(hurt: 

(7) " Govmnment Pleader" includes any olllcer appointed 
by tl*e Local Government to jierform all or any of the fiinetions 
expressly im])osed by this Code on the Government Pleader a,nd 
also any pleader acting under the. directions of the Gorernmeni 
Pleader : 

(8) " Judge " means the. presiding officer of a Ciril Court. : 

(9) “ judgment ” means the statement given by the Judge 
of lh(' grounds of a decree or order ; 

(10) “ judgmenl-dehtor ” means any person again.st whom 

a decree has been passed or an order castable, of ex«cntion has been 
made: • * 

{It) “ legal representative " means a person who in law rei/re- 
■sents the estate of a deceased pej-son, and includes any person vdio 
■intermeddles with the estate, of the. deceased and where a party sues 
or is sued in, a representat-ive character the person, on whom, the 
estate detmlves on the death of the party so suing or sued: 

(12) “ mesne, profits ” of property means those profits which 
the person in wrongful possession of such property actually^ 
received or might with ordinary diligence have received there¬ 
from, together with interest on such profits, but sJmU not inclAide, 
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profits V/)R* to imjH'omnnitf! itmlv hj/ the person in wroiu/fiil 
possession: 

(/•/) “ moreahle property ” iwlmJes growiny crops: 

(]4) “order’’ iiiems the. foniuil exjm'ssion of any decision 
of a Civil Court wlucli is not a decree : 

(li)) “ ])le<ader ” means any person entitled to ii])])ear and 
))]eiid lor anot.lier iji Court, and includes an advocate, a vahil 
and a ,11 aiiorney of a Mil'll Court: 

(to) " preserihetl ” means jn-eserilied hy rules : 

(17) “ jmblic otlicer ” means a pc'rson falling under any of 
the following descriptions (namely) 

(a) every .ludge; 

(h) evmy memher of the ImUan Civil Service.; 

(c) every commissioned or gazetted officer in tlie military 

or naval form's of Uis Majesty, inehaiiny Ills 
Majesty's Indian Marine Serriee, while serving under 
the Government; 

(d) every ollLcer of a Court of dustice whosi' duty it is, as 

such officer, to investigate or ri'jiort on any matter 
of law or fact, or to make, a.utlienticate oi‘ keep any 
document, or to take charge or disjiosi' of any pro- 
])i'rt.y, or to ('xecute a.ny judicial jirocess, oj- to 
administer any oath, or to interjircl, or to presi'rve 
order, in the Court, and evi'iy jK'rson esjiecially 
authorized iiv a (kiurl. of Justice to jierform any of 
such duties ; 

(c) every jiej’sou who holds anv' office hy viiiiu' of which 
ho is emjiowered to place or k(>ej) a,ny person in 
confinement; 

(J) evi'iy officer of the Government whose dut v it is, a.s such 
o(fic('r, to ])revent offences, to giv(‘ information of 
otfences, to bring offenders to justice, or to ])rot.('cl. 
the public health, safety or conveihence ; 

ig) every officer whose duty it is, as sucli officer, to tak'o, 
receive, keep or expend any prbperty on liehalf of 
the Government, or to make any survey, a,ssessment 
o]' contract on behalf of the- Government, or to execute 
any revenue-process, or to investigate, or to report 
on, any matter affecting the pecuniary interests of 
the Government, or to make, authenticate or keep 
any document relating to the pecuniary interests of 
the. Government, or to prevent the infraction of any 
law for the protection of the pecuniary interests of 
the Government; and 
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(//) (‘very ofllcer in tlic Korviw or ]iay of ihc (fovel-nnipiit, 
V)r reinuTU'rated l)y fees or coiinnission foi- tin' per- 
fonuaiice of any publie- duty : 

{!s)'" rules" lucaus ruk's and forms ronlalned in the First 
Schedule or mad, under sect ton 1or section I : 

{/t>) "share in a, cor-porallon" shall Ite denned to include, 
stock, dehenture stock, debentures or bonds: and 

(2(1) “ si^iu'd,” save in the ease of a jiubjment or decree, inelndes 
st!i,nij)e(i. 

‘‘ Code." —Sec a.-i tn Bull's, sects. 

“Decree.” —'I’Ik' ti'nu was (ii-sl. in the Code of l<S77 lo iiiean 

“(he furiniil ordoi' of llie Court, in which (lie rrsull. of flic decision of Ihe suit, 
or (idler judicial |)i'ocee.ding is eiidiodied.” Thi.s delinifioii, ivliich was found 
defeclive, ri'ceivt'd, after several modihcid.ions. the foviii in wliich if, was eriacfi'd 
ill ISiSg. Tlic iire.senf. Code oiiiifs the words “ n|ioii any righf claimed or defence 
set. iij) ill a. Civil Court," sul)»t itiiting the words “ irt/ir// miirfii.vicclt/ 
l/ic nijlils, ' ele. .'\s regards c.nse.s decided under Ihe law |irior lo IlSHli, if was 
oli.served fhat Ihe la.w has iieeii allered liy Ihe inlrodiictioii of a. more coiii- 
jirelieiisive deliiiitioii of the feriii “ decree,"{!) and lliaf a narrow coiisl niel ion 
sliouhl not he placed upon llii' hineiiage of .seel. 2.(2) Bill, as has been lii'ld 
by the I’riv)' Council, the (|ueslioii whether an adjudication is an order or decive 
is lo ^e, tesled, nol by eeiii.|-ai principles but by the e.\|ire.ssioiis of llie Code, 
and llio.se wolds are lo be coiisfrued in Iheir |ilain and obiioiis .sense,(2) Thus 
It has rec(‘iiilv been held dial an order asse,ssin<> no value, but only reproducing 
Ihe sl.iili'iiieiils of the ih'cree-holder and jndgnient-deblor,{'lj and an order 
•a.ssessi^e Ihe value according lo ihe slateiiieiil of ihe derree-holder alone, afler 
rejeefing Ihe judgment-deblor'.s application for lime to |>rm(' a. higher value, 
ari' not decrees, siiiie they do not involve a judicial adjudication of value.("i) 
There has been a considerable conilict of deei.sions on Ihe former seel ion, noiabh’ 
as lo I he (piestioii as lo Ihe mi'aning of Ihe term “ right ” employed in I he seel ion, 
as will be .seen from Ihe following nole.s. The cliiel imporlance of Ihe di'liiiition 
will be found In (he (jiie.stion whellier in any particular ease an appeal lies. 

decree, though not according lo law, i' not a]i]H'aled againsi, is binding.{(>) 
iietwei'ii the jinrties wliethi't principal or pro and their repre.senlatives 
who, afti'r decree, cannot open uj) the original j)roceedings.(8) It creales an 
obligalion sgper.se.ding that existing before i1,(!l) whieli i.s enforceable so long 

(1) Kliadeiii lfo.ssein r. J'tnidail IbssHrin, 21) 

at ]i. 7(il) (I'lOl). 

(2) Badlia Nath Siligll v. Chalidi Cliaran 
Siiigli.HOC, atp. (ill:! (11103). 

(3) Jtliuj) Jndar i\ liijai Tliiluidar. 23 A. at 
I'p. l.tf!, 157 (IIIOIl). 

(4) Makliichund c. Kiilanand 14 L. 
ro7(l!)i|). 

(a) Deeki c. Han.si, 14 ('. C. J. S-tflllll), 
lefcniiii^ to S.oa-endra r. Ilarrukehand, 12 
C. W. N. 042 (l!)(17). 


(()) Sri Uaja Papaliiina Sri \’ira Pralajia, 
I!) M. 24!», at ji. 253 (iS9U); k. <■.. 23 1. A. 35. 

(7) TnIo<*lnin rhuckerlmtly r. ({ovind 
ChiiiHli-r Itoy, 1 Siionie, 244 11878). 

(8) Itaiii Jiliunjun v. Miiiiflcr 23 

W. K. J27 (1874). 

(<l) Navlii r. Kiigliu, K ji. 303, 305 (IKK4) 
[juh! it JK not Hu!)jc<*t to luodiHcatlon lik<* a 
rofitmct]; 'Fatya Vitlioji i\ lidpn lialajo, 7 ji? 
330(i883). 
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fis ili(' (lis rce is iiof sol. iisido in a suit constitutpd for t.liat. purjKisp ; (1) but it 
must bo <‘ii{oi'( (‘d in oxcoulion, and does not support a new ac.t|)n,(2) tliougb 
b second suit will li<‘ for possession if the plaintiff has obtained merely formal 
jiossessioii under I he first decree.(.'!) 

“ Formal.”- The expression of tlie- doiirf's adjudication must be both 
(lelil)erate and giren in the manner provided bv^ the Code. This word will, 
however, probably be. not e.onstrned too sirietly. In the under-mentioned 
(■iise(l) llu' poittt might have hecn, but was not, taken, and was therefore 
not dealt willi. I’i.gol, J.. however, said : “ 1 must add that had the tmint 
lieen raised 1 should have felt a dillieullv in holding that a paragrapli in the, 
judgnient, not. drawn up in tlie form of a decree, and not embodied in a 
separate loriii, i,s. within the terms of the Code of Civil Procedure, a decree 
at. all.” 

“Adjudication.”-- An adjudication ordinarily exists where tlie Court 
exercise,s its mind in the de.lerminalion of a oontesled cause. In the ease of 
t'.r. pur/c di'ei’ees in the Conrl of first, instance, the Code speaks of them as deerei'S, 
and treats them a.s such. They come wit.fiin tlig'definition, tlie jilaintifT being 
])respn1, and there being an adjudication on tlie merits. Where, however, 
it was objected t hat a decree was not within tliis section, niion the ground that 
i(. was not ]ia,ssed after argument and after a judgment, but. merely iijion a 
default, vir,. the, non-appearance of the appellnnl, it was held that the decree 
was none the, le.s.s a formal expression of an adjudication, heeau.se it, was not 
precedi'd by an argument or by a judgment--- written or otlierw'ise.(.h) An order 
of dismissal for default is now e.xe.e.pted. 

“Conclusively determines.''—The exjn-ession “ iIccMtt," wliieli was 
employed in the last Code, was used to denote what is generally dpnol.ed' 
l)y a “ final " adjudication ; the term “ final ” having been avoided ap])aTently as 
it, nioi'(> usually denotes iion-aj)])ealable, or rather eonclu.sive.(6) 'I'hus it. has 
been said that when permission is given under sect. 373 (now 0. XXfir. r. 1) 
to willulraw a suit or a])))eal, it does not decide the suit or appi'al. When ])i'r- 
mission is given as I'pgards the. suit, the matt^'r in issue is withdrawm from the 
a,djudication of t.lie. Court, and when th<‘ order is made in the course of ajijieal, 
it decides nothing as to the merits of the decree of the first (kmri., but it, merely 
wipes out that, decree by reason of the suit laung withdrawn.(7) And an order 


(1) t'f. Horn Chunder Bisw-as r. Nobo 
KissfU Mookerjeo, W. R. I,7tt ([8fi4). 

(2) Riusli Munjoroe e, Ratlha litoonditree, 
2;! W. R. 2K3 (187,7); Mohunt Narsingh 
Duss Mooiiflhue Kumrooddecn, 20 W. R. 
412 (1873). 

(3) Sliania Churn r. Madhub Cliaudra, 11 
(', 03 (1884); Jiiggobnndhu v. Pumanund, 
1ft < . 530 (1889); Hart Mohan Shaha r. 
liabunili, 24 C. 715 (1897). 

(4) Dulhin (Jolab Koer r. Rarllai Didari 
Koer, It) 0. 452, 407 (1892). See aa to tho 


noecHsitv for fornmlity, KliaoCni Hos.sein e. 
Findad Ko.ssein, 29 C. 758 at p. 7t>0 (1901). 

(5) Radha Nath iSingli r. Chandi Cliaran 
■Singh, 30 ('. f)80, 602 ; s. e., 7 C. W. N. 486, 
488 (1903); see cases, poAl. 

(6) Hukin (thand, 19 ; a.s to the meaning of 
the word final,” see Balkaran Rai r. (tot)ind 
Nath Tewari, 12 A, 165, 15(! (1890). 

(7) Cenda Mai e. Pirbhu 17 A. 97 

(1895). V?dr ”'I’he rights of tho 

jiarties." 
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dinallowinp; i|i a|)i)lic,uli(iii imdiT scid. ‘YI'2 (now (). XXET, r. Jll), iimsiinnJi 
as, altlioiioli rt may l)o a fonnal expression ol adjudication on the riolit, iJaiinod 
to he inadn a [lart.y to tlic. suit, yet such an adjudication docs not decide the 
suit so far as regards tlic. (Jourt expressing it.(l) But an order dismissing an 
interpleadei' suit (,.nder (). XXXV.) is a dee.ree within the meaning of this 
sesdion, for it. is the formal expression of an a<ljHdieation on the defence.(2) 

A filial decree is sometimes undersloisl as itieaning f.lie conchiding and 
conclusive ruling of the. Court as opposed to an iuterhs-uforv ordi’r.f.l) III 
another sense a decree liecomes final when fjie lime for thi* fast iip]ical allowed 
lias cxjiired, or, if appealed, if. has heeome final liy the decree of ihe High Court 
as the ultimate Court in flie coimtiT.('l) It is not, h(nve\er, necessary that, flie 
(hicree should be final in l]io sense, that tliere is nothing fiirtlier lo de done. 
(,)iie.sth)iis may liav(‘ to lie detenuined in order fo carry the decision into (fl’ei-l. 
Where a d«Tee ascertains and fi.xi'S tlic rigids of liie jiarfics, (he fai-t. 
that further proceedings before a Ma.ster, Hcferee, or other pei'son are. 
necessary to carry it into elTis-f, does not rendn- it any the less final, 
if all the directions dependhig on the result of the proceedings ai:<' given 
in fhc decree.(.')) Thus an "order deterniining that a ceilain person is 
a. partner in a fmsineas, and diriading an account to be laken, is a dcfrce.fti) 
While every decti e cousi.sts of a hiial adjudication, such decrees are 
termed intcrloeutoiy or ])rc]iminarv, whilst those that hring fhe suit fo an 
absolute end arc termed riiial. So again fhe preliminary dis-rec for partition 
adjudicates the plaiiitifT’s right to obtain a pariitioii, and practically decides 
the siiil, .Afl that remains fo be done being an iinpiirv into minor matters 
neci'ssarv for the final disposal of fhe easc.(7) The fallac) in the objection 
to treatiiig fhe prcTuiiinarv order as a decree lay in Irealing the words 
• ’ ih'j'iflhif/ Ihe ’’ as cijiiivalent to finally disposing of file suit, if being argued 

Hiat the suit is not dispo.sed of utilil the. arithmetical re.sult is worked out. In 
the case of tlie preliminary order evcrylldng has liecn decided, except wluit 
physical ]iic‘ces of jiroperty will be the equivalent of cerhiin shares. Therefore 
all order in a suit for partition, w'hieii deehires fhe .speoilie riglils of the parties 
and the jirojierty to be partifioned, decides that fhe suit must be decreed, as 
after such an order tlie suit cotiki not he dismis,scd by the Court by whicli it 
was made, and is therefore an order wiiieh adjudicates upon the right claimed 
and the defence set up in the suit, and wliieh, as far as the Court expressing 
It is concerned, deeidos the .suit within the definition of a “ decree,” and is 


(t) Lalit Mohan Roy cc Shofiock Chand 
Chowdhry, i V. W. N. 403 (]900); Jauina 
Rihi r. Sheikh Jhau, 24 A. 532, F. B. (1902); 
Tej Siiigii r. Ohnholi Ram, 24 A. 342 {1002). 

(2) Orr c. (OiidamI»rain, 33 M. 220 (1909). 

(3) See Neill r. Duke of Devonshire, 8 
App. Cas. 1.35, 165; Khadom Hossein r. 
Kindnd HosBcin, 2!) C. 758, at pp. 764, 705' 
(1901). 

(4) Shaikh Kwaz e. Mokuna Bibi, 1 A. 132 
(1876); Ram Sahai v, Gaya, 7 A. 107 (1884). 

(5) Sec Hukm Chand, 21,22. 


(6) Biswa Nath Chaki c. Beni Kanta 
Dutta, 23 G. 406 (ISOG). See pod as to 
order directing acsiounta. 

(7) Repin Bihari Moduek r. Lai Mohun 

(’haltojiadhya, 32 ('. 200 (1885); Bholanath 
Das r. Sonamoul Dasi, 12 (t 273 (188.5), dis- 
tiiiguiBherl in Bhoolmn Moyi Dabca v. Shurut 
iSundeiy Dabca, 32 275 (1885), in which 

cose the poBition of Boinc only of tho parties* 
was determined, but no declaration was made 
of the exact rights of oacli of the parties; and 
SCO Bharat Indu c. Yakub 35 A. 169 (1913). 
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Hioreforeiippralable as ii «loL‘ree.{l) These ilocisionn liave now bo-n rocogmsod, 
EUid lito sc'-tioa rxprcs^iy includes a prclimmary tlccrcc. ' 

An liov\evcr, ]>assed in a suit for partition, subsccpieiiily to tJio 

[)r<niminary (loc.r(‘ 0 , a])poiiitiug a (joiiimission to make the partition, is not an 
order in exocmtion, «uid, tliercforc, is not apjieiilablo under sect. 244 (now seel. 47) 
of the. (iode. It is an iuteriocul:try order pending llie suit vvhioh Inis not been 
iinuHv de(dded ; and the appellant may tiike objection to it in an appeal apiinst 
1 he Iliad d(5crce.(2) 

All order dirertinj^ ac-counis (see (). XX. r. Hi) was not ajipejdable by 
the, (h)(l(‘s of bS.j'J or 1877. H was only wlicn tin- amendini; Act of 187b was 
passed (h'clarin^ tlnil surdi an order eanie within tJic dciinition of a deeree 
Hull if- b(‘( aine. appeahiltle; (8) and it is slill within the definition as a jire- 
liminary dei ree. The deiinition of “decree*’ implies tluit an ordi'r directing 
iiecouiils is separable from the rest of llie deeree adjudicating on the riglils 
claimed or tiie dehuiees set up in the suit, and tliereforo thougii a provisional 
dee.rei*, is aj:»}tealablo.(4) An order detenninlng tlmt a certain person is a partmn’, 
s<‘ltlin^ the share.s of each of tlie partners in a !na»ines.s and dir(*cling an aeconnt 
to be taken, is n doeri'C and is appealable, and was Indd to be so jippealable 
ill a })r(4iniinarv stage or when ajipoEding from tlie linal deer(u‘.(r>) Hut where 
in :i do(U-e,<‘. to take jieeounts an order was iiiaile wliicli was a mere matter of 
])roi;edur<‘ and not n (jiuistioii as to the rights of the ]nirtios, such eis .‘in onler 
refusing to require tlie defendants to give insjieetion of certain liooks, tin*, order 
was li<‘ld not to b(‘ a dtvice {)r an order on a (piestion relating to the execution 
of a decree.(ti) Moreover, the words (lircHuifi tin accuant to he wore 

held to be used in a precise ami teelinieal sonse.(7) Accordingly an lU’dcr 
ileclaring that the defendants were liable to jmy such sum as the (Jovernmeiit 
Stirviwor juiglit certify was held not to he n di^u’ee, as it neither I'aine Avitliin 
these words nor w'as au adjiulicaiioii wlihdi decided the suit.(8) Tlie substitution 


(1) Dnllim (lolab Korr e. itadliu Did.iri 
J\(ier. m ('. 4(1:J, y. H. {IS!»2); fultowed 
IlKtnam Dt'V r. llani ('luindiuHcy, 279 
(IH9.)). 'I'his tatter ease is ovenuled on the 

whether the pretiininary onler lun 
ijufistioiu'd for tlie first time in the ap|K*al 
from th(‘ iinal decree hv Khadem lh».ssein r. 
Kmdad ItoHsein, 29 7r»H which 

deeidc.s th.Mjiieation in the ivilirmative. But 
Hei; U(*\v s. 97. 

(2) .JoyodiBliury Uebeo, r. Kailash (tlmudm 
Laiiiry, 24 C. 72.7 (1897); it is an order made 
in fill tiler pTOccedinga in the suit before final 
deeree, and not an oni(‘r in execution <d de- 
i iT'-', ib., at p. 729. 

(2) Biswa Natlif’haki r. Beid Kani^iDutbu 
22 (’. 40(), 409 (J89U). As to the earlier law, 
iFce Sreonath Boy v. Kadhanath M<K>kerje<*, 
9 (1. 773 (1882); Bustomji v. Kessowji, 2 
B. 1(11 (1878). An omissiim to appeal against 
the pielimmarv order was hold not ti> delm.T 


tin* party from ipiestaoiiing it on appeal fi’oiu 
the final dK-ree : Kliadeni llossein v. Kmdatl 
iloBfM’in, 29 758; s. c., 5 ('. \V. N. 017 

(I1K)1). But aa to itpjieal sei' now sect. 97. 
As 1o the nature of a de<Tee for aeionnl , see 
Bhup indar e. Bijai jlaiiadiir, 22 A. at p. Ibli 
(J909). 

(4) KriHiinasami Ayyaugar r. Bajagopala 
Ayyangar, 1H*M. 72, 87 (I89Ji). 

(5) Biswa Nath (ihaUi r. Beni Kanta 
Diitta, .s7fp?« ; approvi'd in Kliadem lIofiRoin 
V. Knulad llosBein, 29 C. 758, supra, over¬ 
ruling Bidorain Dey v. Bain (‘hundra Dcy, 
23 I279 (1885). 8e(^ Haliinibhoy Uabif)- 
bhoy 1 ’. 'I’urniT, 18 1. A. b (1899); B. e., 15 B. 
155; l)ut si.*e now Beet. 97. 

(9) Ku.stoinji V, Kessowji, 8 B. 287 (1884). 

(7) I'overji Liuldha v. M<»rarji runja, 
9 B. 182. 195 (1885). 

(8) Tl>. 
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)f the vvurdsj’ cotK'lu^ihvhj ddf’nnim'a " for ** dei-uh's " does not- apjM'ar to eltecf. 
iny cluMi;^u ii* ilie law as above staled. 

^‘The rights of the parties." TJie last Code usiai the words '■ r/'/Zd. 
'lailiicd or defence set Uftd’ There avo tliinh, be Htlle (bad)! tliat wJiat 
Ik; Legisliiturc originally ineanf- by these words to refer to, w«>re riglits of a 
iubsta)itiv(! as disliiiguisiied froiu rights <»f a merely ])r(K-cssual eharnclei'. 
in other words, that a decree was, so far as the right elaim(‘d, an adjndicaition 
)ii the jiierits (that is, the riglsi to recover laml, moimy, etc., claimed in llie 
aiit), and so far as tlu; defence set up, au adjudieation on the defence which 
uigiit Ix; grounih'd either on the merits, using that term in its geniTallv a.ccc{tf{*d 
lense, or on some point of law affw.ting the. merits, such as limitation. Tlic 
•ontrary constructional) namely, thatllieright might be one imT<'ly <d ])rocodnre, 
ippeared to be iiogatZived both b\ tlie general language of tlie section and by tin; 
■ireumstaiKa* that if it were coiwt tiiero could not he any occasion for 
^pecitieallv making an order rejecting a plaint, a decree, as sia-h an order diro<-tly 
iivolves an adjudication against Uic plaintiff’s right to proceal with the suit 
IS brought by him (2) • 

'rtn* view' hero contended for lias been expressly ad<»pte<l or a])p]i(Ml in 
■?ev(‘ral cases. In an early (asc WiLsoii aJid Field, J.l., w'erc disposed to Iiohl 
Ihat a (h'crec must bo a]i expr«‘ssh)n of o]>inion upon the rights of the jmrties, 
ind tliereforo tin; dismissal of a suit on a ground wdiolly apart frojii tlie lueiits 
:)f the cas<‘, such as a dismissal under sect. 97 (now 0. IX. r. 2) for non*service 
:)f su^nmons, was not a de4Tce.(‘l) It has Imen held that a, decision 
under sei-l. 5 of tlie Court Fee„s Act is not a decree, an<l that lln- right obtained 
or (h'fmice set up jiuist ho a rigid <ir defence set up in tiic suit or appi'ai, and 
not a light to lia\a- the suit or appeal heard on a particular stamp or the plaint 
or lh<“ ^lUMuoraiidiiiu of apjieal rejected on account of tlie stam]j.('1) Similarly 
it has h('cu hchl bv the Allahabad High Court,(r)) and was formerly held by 
file (■alru{i.:i Ifieii ('<)iiii,((i) that tiie onler of dismissal of an appeal uiifh'r 
sort.. 55(5 (now^ O. XIjI. r. 17) is not a dex-re*', Tt was observeil !)y the Court 
in the. first of tin Calcutta, eases cited that such an order was not “ i/m 
fonmil c.iprcs.s/int of rni (uljudicafdm ufton a fujld dtiiwed;'" that through llu; 


(I) (‘untfiulud fur in IfuUin Cliand, lt», 
l(i. 

f2) The explanation, it)., 10, that this may 
hav! botm ex^vwsly proviilcc^fur er. raatda, 
docH nut flcein to us to Imva^ nuieh force. 

(3) Luckily (.'hum (diowdhry v. nudur- 
ruuiasa, 1) (t (127 (1S82); but sik' comment on 
this case in Mabaraj Adliiraj Wausingji v. 
Mclita Haiihariain Kashariam, 19 B. at p. 
308 (18114), referred to 'jx)s(. ] 'roviously it had 
been hold tiiat a decision directing a i«‘iialty 
to be <“nfureed under th<‘ Stamp Act was not 
appi'alable as a decree, as it could not be 
said f.o aftVet the merits of the case or juris¬ 
diction of th(' Court; Sunaka (’howiilimiii r. 
Bhooi)unjuy Shaba, 5 C. 311 (J87U). 


(4) Balkaran Bui r. (Jobind Nath Tewari, 
12 A. 129,15(i; F. B. (1890), but a distinction 
must bo dmwn aceonling to the dcciBions of 
the other High (ouits between a question 
“ relating to valuation " and a question as to 
the clause under which valuation is to bo 
made. Tn ttio latter case thcro is an appeal: 
Bada v. Nagesh, 23 B. 480 (1898). 

(5) Mukhi r. Fakir, 3 A. 382 (1880); 
Mansah Ali r. Nihal ('hand, 15 A. 359 
(1893). 

(6) Jagarnath Singh v. Budhan, 23 0. 115 
(1895); Anwar Ali v. JafTir Ali, ib., 827 ; dirt^ 
in Tail Narain Singh v. Mahomed Bafuiddin, 
28 i\ 81 (1900) {dismissal for default in 
execution). 
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thi' iij)|irl)iiiil liiul ratlicr lust his riglii tu obUiin the iwl'judieation of 
ills rif^lit cLi'mii'd iii tjie proceediugs or suit; tluit tlie mere liglil to he heard 
di(i iiol- come within the dofiiiitioii of a (iecrec. It was, liow'ever, lieid by olio 
of tile .ludt'cs of the Bomliay Higii Court.,(1) and more rocciitiy by a Fuli Bench 
of t.hc. Culcidta Ifigh Court (2) (Prinsop, J., dhsoiifiiig), that sncii an order 
is a decree on tlio groimd as stated by tiie. Bomtiay lligii Court tiiat it is an 
adjudication aihcrse. to the. a^nieliant's riglit to luive ids appeal lieard and 
i( decides the ajipeul. in tlic last ease it was argued with, as it is submitted, 
coiisideralile force that tlic word “ rigiitnuiaiis a. snlistautial right arising 
out of 1 he nierils of llic, eiuso ; tliattliejuxtajmsition of t he words “ riglit claimed ” 
and “ defenci' set up " sliowed tliat (lie. riglil asserted or sougiit to lie enforced 
meant llie riglil asserted or sougiit to la* c-iiforeed in tlie suit or appeal. It must 
liave some eoimectioii witli tlic. relief sought, and tlierefore with the merits of 
llie ease, and does not connote tlie proeessual riglit of a party to lie heard, wliieli 
is aneillary to the enforcement of tlie suhslantiie right claimed in the suit or 
apjieal ilsell. It was further argued that the. words “defence set. u]) ” eaiinut 
mean the mere opjKisitioii hy a defendant or resppiident to his adversary heing 
heard, but must mean an answer to the relief sought. There must lie an adjuili- 
cation of right, and in the ease of a dismissal for ilefault the Court declines to 
ailjudicate and does not enter into the merits of the ca.se. TJiese eontentiuns 
were overruled hv the majority of (he Court.(d) Previously, moreover, it 
had been held liy the Calcul.ta,(-1) the Allahahad (ri) and Madras (B) fligh Courts, 
that, (he analogous ease of the dismissal of a suit under sect. 102 (now 0. IX. 
r. H) was not a decree. On the other haiul, it luis been lield that an order under 
sect. ,'181 (now 0. XXV. r. 2), dismissing a suit for failure tu furnish security 
for costs, is a decree iiotwithsLinding tliat the right adjudicated upon in the 
order under sect. 381 is the ])laiiitift’s right to sue and not. the right which he, 
claims in the suit.(7) Un the other hand, an order rejecting an appeal under 
sect, bit) (now 0. XLl. r. 10) lor lailure to furnish security has been field not 
to be a decree,(8) tlic Court observing that the adjudication must be on a right 

(1) RaiiichiLiKlra J*anJurajig Naik v. 

Madhar Puruahottam Walk. Hi B. 23 (1891). 

(2) Radha Nath Singh Ohandi ('hum 
Singh, 7 (t W. N. 48() (1903), when: Ih'- ca.se 
is better ropurteii than in IK) ('. (i(i0, and euBin 
there cited ; relerred to in (loslo Behary 
Sardnr c, Hari Mohan Adak, 8 C. W. N. 313 
(1903), in vvdiieh it wa.s held that an order 
under s. 102 of tlie former Code dismissing a 
suit ivas as imieh a deeree us an order under 
any other section deciding a suit. 

(3) The grounds given by tlu; referring 
judgment were that thi' order wa,s the ex¬ 
pression of an adjudieation which was formal, 
and which decided the appeal. The question, 
however, remains was it a formal dcoisive 
adjudieation of a “ right" in the simse in 
which that, word is used in the section ? Sec 
pp. 488. 480, 7 V. W< N. 


(4) Auirilo ],al Muklierjei' e. Ram Chandra 
Roy, 29 C. 00 (1901); it may, Iiowever, 
Ik; conti'iided that, ns this case ajqiears to 
have proeeoded njioii the two eases overniled 
liy t)ie last-numtioni'd Full Bench ease, it 
also is impliedly dis,sented from. But see 
also (‘hand KAur v. l^artab Rjugh, )(> C. 98, 
in whieh the ITivy Council- held that the 
dismisa,al of a suit in terms of s. 102 of the 
former Code did not operate as ree judicaki. 

(.0) Maiisah Ali v. Nihal (lhand, I.'i A. 36,9 
(1893). 

(0) (lilkinson r. Ruhrainania Ayyar, 22 
M. 221 (1898); Romayya v. Suhhaminn, 20 
M. ,699, atp. «0J (1903), 

(7) William.s r. Brown, 8 A. 108 (1886); 
but SCO next case. 

(8) Lokha v. Bhauna, 18 A. 101 (1896). 
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cliiinu^d or lUdeneo sot up. Anil it luis rei-oiitly heeii iickl by tlio (lali'iilJa. Higli 
Court tliat au order lor scrurily in stay of i‘.\ecution is imt a din'iee. wilhin llie 
meaning of this section heoause it does not deterjuiiic tlii‘rights of tlui parties.( 1 ) 
It has also been held that an order rcji'cting an application for |)ennisKioii to 
sue as a pauper a-ul striking the case oil the Court's file, was a deciec, as the 
matter disposed of was in fact, whether the. pliiintiff had it right to institute 
the suit, and the effi.ct of the order was to negat.ive that, right and to stj'ike 
the case off t.he file.(2) Here again the. jiuitfer has hei-n subjci t of dis.sent, i( 
being subsequently liehl that no appeal will lie. from an oniiT reji‘tting an 
application for leave to appeal in fonmi paujauis, the. gro\ind being that it 
was not an adjudication deciding a right claimed in a suit.(.‘>) (hi the. other 
hand, an order made under sect. 366 {now O. XXlf. r. 3) that a suit do abate 
has been held to be virtually a deerec, though h is a <juestion to be determined 
before the suit or appeal is heard on the merits, on the ground that it. disposes 
of llie. plaintill’s claim as eom])letely as if the, suit had been dismissed.(I) This 
decision again has been dissented trom by the Allahabad Ifigh Court.(o) 'I'he. 
Allahabad ffigk Court has in one case ( 6 ) held that an onler giving leave to 
withdraw a suit under sect. 373, or .373 and .'<82 (now (). XXlll. r. 1, a.nd swi. 107), 
is a decree ; but subseipieiitiy that Court (7) and I he. Bomba 3 ' ( 8 ) and (talciifta. (U) 
High Courts have, held that such an order is not a decree on the ground that. it. 
does not express a.!!}' adjiulicalion on the thing claimed, liut, leaves all issues 
in the suit undet.ermined and relegates the. jiarties to the position they occupied 
liefore the suit was filed. AVkere the Ajipellali; ('ourt passed an order directing 
the case to be .sent back to the original Court, with orders to pass a formal deerec 
in aci-ordancc with the awarrl of an arbitrator, it was held that the order was 
a decree as the matter was before i-hi; Appellate Court on the merits and the order 
was intended to finally di.spose of the, mat.ter.(lO) in the iindcr-mentionerl 
ease ?i jierson claimed to appiear in a suit as guardian. Tlie (.'ourt decided 
that he had not got. tliat. riglit, and it was held, per Tyrrell, J-, that that order 
decided his position in the suit., that Uic order was a decree and that an appeal 

(1) iSiirafiwati Barmunitt r. (tolap tliui luA. 19 (i 893 ); UendiiMat r. thrbhu Jjal,71 

Itarnmi), 41 (', l(iO(tyil); amt see t>ec»ki A. 97 (1895) [per car. “ it does net adjudicate 

-Mandan h'ingli i\ liansi 8ingli, 14 ('. L. .1. on any riglit cluiuusl or ileeido llio suit; it 
35 (1911). doeides nothing as to the merits "J. 

(2) Baldeo r. (tiila Kuar, 9 A. 129 (8) Patloji r, (fanu, 15 11. 370, 37.1 

(1888). (1890). 

(3) 8ocrel^ry of State' e,aliUo, 21 A. 133 (9) Jogodiudro Nath v. Sarut Sunduri, 18 

(1898). C. 322, 323 {1891) [ref. to Ramaki.Hsoor v. 

(4) Bhikaji Ramehaiidra e. Purshotani, 10 Suranga, 21 M. 421 (1898)]; Syed Abul 

II. 220 (188.5), followed in Bubbayya r. Hasan ®. Kashi Sahu, 4 C. W. N. 41 (1899); 

Saminadayyar, 18 M. 49li (1895), which also B. c., 27 ft. .382 ; if, however, such an onler is 

deals with s. 307 of tin' former (lode. apjiealod from, and the lower Appellate (.ourt 

(5) liainida Bilii e. Ali llusen Khan, 17 sets aaido tiro omer and dismisses the suit, 

A. 172 (1895). then tho order of the lower AppellaU^ Court 

(0) Ganga Ram Data Ham, 8 A. 82 is a decree; Abdul Hossein v, Karr 8ahu, 27 

(1885), The contrary had been previously A. 362 (1899). 

held in Kalian Bingh v. Lokhraj 8ingh, 8 A. (10) Bhugwan Doss Marwari v. Nund tall 
211 (1884). Sein, 12 G. 173, 178 (1885). 

(7) Jagdish Chaudhri v. Tulshi Uhaudhri, 
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iiiiglit. ln'on jireferml.ll) In ft recent ease in tlio Jtojubii)' High Court it 
was saiil tluit in applying this ilelinitiim ol decree it will be foun(l that in tlie 
repoii.ed eases in tlijit Court the rights ol the parties with regard to the matter 
ill coiiti'iiverse- have been taken to mean general rights (such as rights in relation 
lo stilt us, jurisdiction, limitation and frame of suit) which if decided must have a 
general eilect on the, pr<Kieedings.(2) 

Where the plaintiff failed to ri'ply lo interrogatories and the Court dismissed 
the suit under sect. 13fi (now 0. XI. r. 21), it was contended that the order of 
dismissal was not a decree as it did not adjudicate on the merits of the right 
clainied. Pnit this contention was overruled and the view adopted that when 
tlie jiroeedure ol tlie Court finally dispose-s of the suit it is a d(‘cre,e.(3) 

It was obsiM’ved by Sargent, in dealing witli the objection that the 
oi'der <lid not. adjudicate on the merits of the right claimed, that having regard 
lo l.lic iiinuei'oii.s authorities the other way (lutniely, those treating as d<‘erees 
orders not, dealing with the merits), it Ava.s too late to re-opwi the question, 
although had it been res mUyid. it jiiust he arlmitted that tliei’O was force in t.he 
ai’gumiuit based on the words of the. B(H-tion and also on the, eircumstance of 
tliere being a special provision for an order rejee,tlng the suit, and tliat where 
the jiroeedure of the Court finally disposes of the suit it is a decree,(4) 

It ajipears to be advisable to adopt an interpretation which affords a 
ready lest to distinguish between decrees on the, merits anil merely processiial 
orders. Tf this is not done each case must he more or less empirically decided 
as and when it arises and on its preuliar circiimstaiices. fn suoji case 
the general test would appear to he—“does the order finally dispose of 
the suit i ’ ](. ma)' he noti'd in this connection tliat in the report ol 
the Select Committee (Wareh 12, IStOtt) on the Bill introduced in December, 
1901, the ttmimillee state! that the.)' oniittal the words re.slricting “ dis'.ree ’ ^ 
to adjudications “upon the merits,” as was proposed to be done because they 
might be held to exclude final decisions given wliolty iqiou (|ueslioiis of law. 
lint as to Ibis'it is perhaps sulfieient to point out that while a claim w'itii merits 
in it s jiopular seirso can he defeated by a defence based upon a point, of la w, 
sill’ll as liniilation, it can onlv succeed by virtue of a favourable adjudication 
on the merits. Tlie section, however, bus since been expressly amended so 
as to exclude aiiij order of dismissal for default. This appears to indicate, that 
the “ riijlds of llie parties” referred lo do not iis’lude mere proeessual rights, 
and that to constitute a decree there, must he an expression of opinion on the 
rights of the part.ies in the sense of an opinion upon the merits of the ease, that 
is on the right asserted in the suit or upon the defence* wlietlier of kw or fact, 
set up to defend such alleged right. Moreover, a dismissal for default does not 
“ conclusively determine ” tlie right of the party against whom it is passed. 

“ Civil Court.".In the corresponding definition in Act X. ol 1877, the 

word “ civil,” which was inlroducisl in tlie last Dode, loiuid no place. It has 
been iield that a Civil Court does not include a Ilevenue Court, in tlie N. W. 

(1) Buldeo Das c. CioWiut Shankar, 7 A. (3) Matiaraj Adhiiaj Manaiiigji v. Melita 

'.III (J885). Harriiiarrani, III II. ,S07 (1894), 

(2) Narayau llalkrialiua e. tio|)al Jiv (4) Maharaj Aclhiraj Mansingji v. Alclita 

Ghatli, 88 H. ,892 (1914). Harriharram, 19 11, 307 (1894). 
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andtlie tcrni“ docroc ” in this Unde, doos not include 1 he tks-m! of sucli'i Ooui't.(l) 
Tliougli the* words ''Cwil Cotirl” have been now omitted, prol)iibly as uu- 
necessary, tlic definition of cmirse, only applies to such Courts. 

“In the Buit.”'--'VVInTe there is no civil suit there is no dei'i'ce, and in 
consequence no appeal.(2) No doubt there is iiuthority for the vhnv that the 
term “suit’’ is a very e.vtensivc one,(.3) but the term ouelit to bn confined 
to sucli jnnccedinns as under that desr^ription are directly dealt with by the 
(tide, or such as by the operation of tlie iiarlicular Acts which regulate them 
are treated as suits.(4) The term “ suit ” has not been defined for the purpose.s 
I'f the Code.f.o) The conjunction of the. words “suit or appeal" in 1l\e last 
(’ode appeared (o show that appeals, which are often eonsidered a stage of the 
suit, are not to ho deemed to fall witldn it.. The section now refers to suit. only. 
The word is wide enough to covi'r every proeewliiig. wdu'tlior oi'iginal or ajqiellato, 
terminable in such an adjudication (as is referred to in tlie first part of the clause), 
under this Code. 

'I’he particular ordeis mentioned in the. .second clause of the last Code as 
eimstituting a decree did sfljjy way of addition and exception to the general 
definition of that, term in tiie first elanse.((>) This, as lias been jiuintod itnijf) 
is )iarticnlar)v evident from the mention of onlers jiassed in execution jiro- 
ceedings under sect. 211 of tin* last. Code, as they cannot be said in any sense 
to finally decidi' the suit or appeal; fliough an order rejix-ting a plaint may 
be, said to finalh' determine, so far as the Coml wdiicli makes the order is eon- 
eerm'd, that the suit as lirouglit will not lie, and may Jiave been made a 
decree on that ground.(8) The enumeration of orders was held to he ex- 
liausli\'c, and not merely illustrative or cxplanatoiy.(y) Thuugii it cannot he 
said that tlie rule was always si.rietly observed {ridr ‘juisl), analogy could not 
exteml the term to anv orders otlier than, thougli like, thu.se specifically 
mentioned. 

{a) Execution proceedings.- Under the last Cmle, sect. (i47 (now sect. 
Ill) was held to show that applications for execution were not suits, but only 
proceedings in a suit, and appeals from orders on applications were dealt with 

(1) Oakar Hiagli v. Itliup Sin;i(i, H> A. 4tK! 

( 18 !) 1 ). 

(2) Minalaslii r. Sulir.oiiaiiytt, It M. 20 
(ISHt)}. TJi^s a (le,ei,si(m under s. ,0 of the 
f'nmt. tVes Auf, nut lieing a decree no apiK'al 
lie.s: Itilkaran Jtai e. ttotiind Nat.h Tewari, 
i2 A, 129, fiO (1890). 

(H) Venkata r. Venkatarama, 22 ttl. .at p. 

21)7 ; and see Ithoojiendr.o ?’. Barod.a, 18 <h 
5tXI. ,W4(IS9I), 

(4) Watkins a, Vox, liifnt, at. p. ft48. 'I'fte. 
general power under sect. 9 to try all suits 
of a civil nature except tiloso exiiressiy or 
ini}iliedly tarred doe.s not involve a similar 
power to make deefaratiouH : Bai tS. Vaktulai 
e. Thakoro Agarainghi, 34 B. 070 (1910). 


(.O) iSeo Watkiias v. box, 22 (t at p. !I48 
(I8!)J5). The third section of the Limitation 
Act distinguishes suits from apjieals or 
applk-ations. 

(0) Hnkm ttliaud, 27, 28. 

(7) lb. 

(8) ft is essentially different from an order 
admitting a plaint, as such an order de¬ 
termines nothing, lint is merely the first, step 
towards putting tin' ease in a shajio for 
determination : Justices of the Peace for - 
(laleutta e. (trientai (fas t'o,, 8 B. L. 11. 433 
(1872). 

(9) (‘uverji v. Morarji, 9 B. 1 83, Itt'i (18^) ; 
4>ulhin Golab Koer v. Radha Itulari Koer, 
19 0. at p, 408 (1892). 



THtJ UODE Ul’ CIVIL PKOCJSDCKE. 


I’jlEUM. 

Sue. 2. 


4i 

ill ML’.ii),. Wrt (now m:l. Kli, (). XLiri. r. l).(l) OrderH passed iu osocutioii were 
exjiressly provided lor iu t.lie s<>cond clause ol t.lie section, tlic ffirst clause of 
whicli referred 1o suits or apjx'als only. Under sect. 48 (now sect. 26) of the 
(iode II suit, niusl eonimenee with a plaint, and therefore a pnxieodiug under 
sect. 244 {no« seel. 47), though it is a pnxieeding in a suit, is not a Buit.(2) 
The eorrespoiidiiig words in the ('(ale of 1877 were, “suit, irr other judicial 
pivcci-ilitiij,'’ which hist e.xpresBion was held 1o include proceedings in execution. 
But now exertilion priK-eedii^s are not. suits, and an order thereon is not a 
decree unless it determines a question within sect. 47.(8) 

(h) Insolvency proceedings. Insolvency proceedings under the former 
('ode were, lii'ld to lie ])riM-eediiigs in a suit. Thus an order tinder seet. 858 
ol the former Code, deehiring an in.solve.nt alisolved from further liahility, was 
held to he u ileeree as finally deciding the suit; (4) Init as has been pointed 
out.{.5) it is not easy to undensland what was tJie, suit decided by such order, 
as even e.xeeutioii jiroecediiigs, though included in a, suit, are not themselves 
a suit. An iijipeal from such an order,(6) as well as from iiti onler refusing to 
declare a |ii‘rson absolvcil,(7) has been heard, Iplt witiioiiL any ohieetion or 
atgiimeiil. The ma-ttcr is now regulated by Act 111. of 19(17. 

(e) Probate proceedings. Contentions proceedings for the grant of 
pi’ohate wi'i'c licid to be a suit, as an order granting probate, though spoken 
ot in tlie I’ridiale Act. as an order, is for the purposes of t he (.lode a decree, because, 
so far as the Court granting the probate is eoneerned, it decides not oftly a 
right, to luive the jirohate granted, hut also the elcfenec set up against (lie, grant.(8) 
Tliis is t lie law now. But where in an Administration suit the lirst Court recorded 
a tinding on a substantial question of right, between the parties and receivers, 
and (lie ))hiiiililf (without appl 3 'ing to have a formal decree drawn uji) appealed ' 
against (lie finding on the ground that it w'as a decree, it was held that there was 
no formal decree from which he could appeal.(9) 

((/) Arbitration proceedings.--As regards these proceedings (.he posi¬ 
tion under (lie former Code was this:—When an order for refercuee to arbitra¬ 
tion was made in a .suit under .sect. 608 (now elausc 3, 8eh. 11.), judgment wa.s 
given on tlie award, and upon the judgment so given a decree followed under 
sect. .522 (now clause 16 of same); but no appeal lay from such decree except 


(1) V'enkata v. Visikatarama, 22 M. 266, 
268 (1898). In Gokul Kristo ??. Aukhil 
Chundor, ] 0 C. at p. 4()4 (1889), it was hold for 
the purpose there dealt with that suit included 
proooodings 1.akon to execute the decree. 

(2) \7‘nkata i\ Vonkatarama, 22 M. 256 
(1898). As regards proeoodings under as. 523, 
525, which have been held in certain eases to 
be suite, tins is beeanse the applications aro 
directed to be numbered and registered as 
suite. See post. 

(3) yaraswati Barmania .f. Moti Bar. 
monya, 17 C. VV. N. 1240 (1913). 


(4) Htikm ChAnd v. Kobinsor^ 1894, P. It, 
No. 43, cited in Hukm Chand, Civ. Pr. Code, 

25. 

(5) Hukm Chand, loc. cit. 

(6) Itura Mat v. Jalal-ud.din, 1886, P. E. 
No. 30, eited in Hukin Chand, 25. 

(7) Downes v. Biehmond, 5 A. 268 (1883). 
This la,st ease may have lieen decided upon 
the old Code. 

(8) Umrao Chand e. Bindrabun Chand, 
17 A. 475(1896). 

(9) Bai Divnli v. Shah Vishnav, 34 B. 182 
(1909). 
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so far as it was iu oxcess of or not, in accordance witli il>e award. Ontors \m(ler 
sect. 514 su|ersedinf; sucli an arbitration or under sect. 518 modifying sncli 
award were appealable under the provision.^ of sect. 588 of the former Cod('. 
There was a difierence of opinion in and l)etween the High Courts whethei' 
orders passed on an application under sw.t. -523 of the former Cixle, to have 
an agreement for reference to arbitration, or under sect. 525 of the same 
Code to have an arbitration award, tiled in Court were or were not decrees in 
a suit. The determination of this cjuestiou eonsiderably dejH’uded upon 
the moaning to be given to the wurd,s in both these sections--"'j'],p applica¬ 
tion shall be iu writing and shall be numbered' and registered <ik a suit,” etc., 
and whetluT an order of reference under sect. 523, or nu order under sect. 525, 
was the. formal expre.ssion of a)i adjudication upon a right claimed or defence 
set up which finally decided the suit. In some ease.s the wiu’ds cited were held 
to show that the proceeding was a suit; in others it was considered that they 
were merely intended for administralive purposes. The Allahabad High (’ourl. 
held that mulher proce(>dings under sects. 523(1) nor .525 (2) were suits, and 
the Miidras High Court, on the contrary, Indd th.at both proceedings under 
sects. 523 (3) and 525 (1) werh juits, and the orders mailc thenuindi'r were, decrees 
.and appealable. The (.lilcutta anil llombay High Courts did not deal with 
sect. 523, but the lir.st ('oiut held that orders iiniler sect. 525 were decrees,(5) 
and the second (ioiirt held that a pris'eeding under that swtion was not a snit.((i) 
Proceedings under the Land Acquisition Act (1. of 18!i4) are not suits.(7) It 
is a. s|)ecial iStatutc enacted to deal witli S])erial cases, and orders Jiiade under it 
are isitside the ordinary course of the jurisdietion of the Civil Courts, and it 
gives no riglit of appeal to the ITivy C<>uncil.(8) Under this Act thi' High Court 
is the ultimate umpire in a series of .-irbitriition proceedings, and its award is 
neither a decris! under tliis section nor a final judgment or ordi'r within tiie 
meaning of clause 39 of tlie Letters ]’atent.(9). Clause 16 of tlie second scliedule 
determines the cases in wldcli only an appisil will lie frojii decrees oi- orders 
passed in arbitration proceedings. Sec tliat seliednie and cases tliere cited. 

(e) Miscellaneous proceedings not suits.—A final decision in a, mis¬ 
cellaneous proceeding was not, under the, last (iode, a decree, tliough it- was 


(1) Diiyji Nand v. Hakhtawar ,Singh, 5 A. 
tit!:!, R. B. (]88'3); coH/ra, Madik Ali Khan 
Imdad Ali Khan, 3 A. 28U (1880). 

(2) Rhola V. Gobind Layal^C A. 18U, F. li. 
(1884); diat.*Janki Tewari ti. Gayan Tewari, 
3 A. 427 (1880); Kunji Ijil thirga Prasad, 
32 A. 484 (1910). 

(3) Gowda Magata v. Gowda Bhagavan, 
22 M. 299 (1898). 

(4) Ponnasami Madali v. Mandi Sandara 
Madali, 27 M. 256, F. B. (1903); contra, 
Vikrama v. Kristnan Nandiailri, 3 M. 68 
(1879). 

(5) Mahomed Wahidadriin e. Hakiman, 25 
C. .757, F. B. (1898); contra, Sreo Ram 
Chowdhry v. Donobundhoo Chowdhry, 7 C. 


490 (1881), whii-lj, however, was not t*efem‘d 
lo in the jadgiaents in the. F. B, case, 

(6) Mohan v. Takaram, 21 B. 63 (189,7), ia 
which Farran, J., said that it was only iiy an 
extension of the asaal meaning of the term 
that an aiiplieation to file an award can be 
n^garded as a sail, and that it is in truth 
nn application to have legal operation given 
to a legal decision already arrived at by a 
Judge chosen by the parties. 

(7) Nobodeep Chunder v. Brojendra Lul 

Ray, 7 406 (1881). 

(8) Rangoon Botatoung Co. v. Collector 
Rangoon (P. C.), 40 C, 21 (1912). 

(9) iSiweial Officer Salsetto Building 
Sites V. Dosabhai Bezonji, 37 B. 600 (1912). 
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held (1) to he so uiulev ilu'. (ioile of 18.011. A settkimont <‘aye inuloL\s(*(i.t. 1(J4 (2) 
of tho Boiigal ^riMinucy Aot. koforp if. was jiiodiHecl by Ac't 111. o( 181)8, B. (k, 
was ]ip](l not to be a Kuit.(2) ProrecHlinjfs ('ont(‘in|)la.led by siK;t. 27, 
Act Ylli. of 1800, Ma«]ras, arc summary, ami an order passed in tlunn cannot, 
it was held, be sai<l t() have decide<l a suit or appeal and was tliendore not a 
decree.(b) An order iiiuler the Indian Trusts Act, refusing to remove a 
trustee, has be(‘n held not to ])C a decm*.(4) An order appointing a person 
a ruojnber of a committee, under swt. 10 of the Beligious Kndowjuents Act, 
18Gb, has bemi ludd by the Privy (loumdl not to i>e a decree for the purposes 
of sect. r»b) (now se.ct. Db); their Jjordship.s observijig tliat “ there iras m cii'U 
sitil re'^jxTfiiHj the ap}miftimf)lJ*' (5) An order reiusiiig (G) or grantijig (7) 
leave io su(‘ under the. B.eligi<uis Endowments Act is not a declare nor is an 
order passed on a contempt (d (lourt.(<8) Then* appears io be no change 
in Ibis respect. 

Rejection of a plaint. -An order rejwting a plaint is a. decrci^ what¬ 
ever ]uav b(‘ the grmimls, or absence of grounds, for that ord<*r. In every case 
iin order failing witliin see-t. .b-1 (now O. Vll. r. bl) is a d(‘ciee. (li) The words 
are, how(‘ver, not limited to the. eases provided*for in sects, -bb and 51 (now 
0. Vi. r. 17, O. Vil. r. II), pw‘/.(l<)) Nor doe.s it iiiai:e any dilTerence that 
tin* rejection ju.ty be <{ae. to a inisapplicaiion oi the rules of ([m (’ode or ])ruc- 
tice.(lJ) >So not. o)dv is an <n*der rejecting a ])iain1 on tin* grouiul that it is 
insuiliriently stamped (I’i) a decree, butalsoan ord<*r givtui im llu* groundthat 
the ])laiMt.iiysare miuors.(lb) .And tmlers which are. subslaulially in (‘ilVcl ordiu's 
rejectifig plaints have been held to be <lecrees ; a.^ an order reUirniug a. jdaini 
for including causes of action which <-ould not be jointsi without I(‘a.V(' ol tlie 
(lourt ; (14) or an order under sect, bb! (now (>. XXi. r. DD) refusing io ihuuIkm- 
and n*gis(er a. claim as a suit, which is of the same elTect as a. refusal Io n‘gist(‘r i 


(1) IG'asut tlosHcia c. Itjuljee Ahdofiltih, 
:t 1. A.‘221 (IS7()). 

(2) Ujnwlhya 'riiakur v, Persidh Singh, 

2:> at. ]). 72!) I’nicecdiugs uridri 

SH. H4 [(liightm MoLlali r. ttam<‘slnir, Is 
271 (fMtH); l*uai '3 Mohun Miikcrji Jiaiudji 
(thurii (‘liu( ki‘H)uUi, 11) <*. 485 (181)2)j and 
Ikl (if the same Act f Hossaiu Biix r. Mutook- 
dhureo 14 312 (lS87)j am not miits. 

An nnh'i’ under 9. 37, Act VII f. of 18U1), was 
lield to 1)0 a decj'oe : Jirojemiro (looinar Roy 
r. Kritjlina ('ooinar (Jho.se, 7 (1 884 (1881). 

(3) iVrumal i\ Hajagopala, 13 M. 24S 
(I8‘)t)). 

(4) Nathu Wilson c. McAfee, Ji) A. 131 
(KS'ja). 

(5) Minakshi v. Subramuuya, 14 I. A. 180 
(1887;; 8. 0., 11 M. 2(>. 

^ (U) Ka7A‘iu Ali r. Azim Ali Khan, 18 (’. 
382 (1801). 

(7) Mozaffer Ati v, Hf^layet .HoHain, 34 C. 
584 (1907). 


(8) (loda Ibim i). Suraj Mai, 27 A. 380 

(loot). 

(0) Muhammad Sadik e.-Muiiammad .Inn, 
11 A. !H. 93 (1888). 

(10) Beni Kam Hhutt r, Bam lial IHiukii, 
13 IS!) (1880). 

(11) See last ease in wliicli the usual ciuirso 
would have been to susjiend jmsaa'ilings fs(‘«‘ 
Rattonbjti r. ('luihildas, 13 B. 7, 11 (IHHH)|, 
and Bandhan iiingh r. Sulliu,^ S A. 191, in 
which B. 44, r. {tt) of tlie last Code was mis. 
aj)j»lk*d. 

(12) Ajoodhyu Jk'ushad v. (Junga Iksshad, 
(i C. 249 (1880); ref. Muiiaininad Nadik e. 
.Muhammad Jan, 11 A. 91, 93 (1888). 

(13) Beni Ram IMiutt e. itaijn IaiI Dhukri, 
snpia. 

(14) Bandhan Singh v. Solhu, H A. 191 
(1888). A« to return for presentation to 
projK*r Court, see luihan Das r. Nawal iSingh, 
1 A. 829 (1878). 
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a plaint, or Avliidi, in otiicr words, iumnmls 1o llio rcjoction of a plain(.(l) 
An order rAusinp; to (‘iifcwlain a suit. Iwcauso Ihe section of liie. law 
to wliicli it, related was not cited in tlio plaint, was held under tlie (’ode 
of 1851) to be a judgment. Tlie Court pointed out that siKdi an order might, to 
.state, wliether the nit was dismissed or tlio plaint rejected, and under wliat, 
se.ction.s respectively.(2) An order rejecting an appeal stands on the same 
footing. An order rejecting a plaint is a dis-ree, and by sect. ,5.'!2 (now 
f). XXXVlf. r. 2) of the. Code the jirovisions thereinbefore contained are made 
to apply to appeals, so far as such provisions are applicable. An order therefore 
rejei'ling or dismissing an appeal is a decree of Ihe Appellate Court under the 
teriiis of tlie definition. (.1) In the, Csnle there is no separate jirovision which 
allows tlio Appellate (lolirt. to ‘‘ reject ’’ a memorandntn of ajipeal on the ground 
of its being barred liv limitation. Sect. .5J.‘5 (now 0. XLI. r. .‘i) is limited to 
cases in which the memorandum is not drawn up in the manner prescribed by 
the Code, and it is only by apjihdng sect. .5-1 {/) (now 0. Mf. r. 11), viulalis 
iiii-iUiiidis (as provided by sect. 5S2, now sisd. 107, 0. X.XIf. r. 11), to ajipeahs 
that tlie Code, can be understood to make provision for reji'elioii of ajipeals as 
barred liy limitation. Sect. 1 «r liie Limitation Act .says that the appeal shall 
lie dismi.ssed. It is clear therefore that suidi an order of dismissal is a derree 
as it disposes of Ihe a]ipeal,(1) So an order dismissing an ajipeal as being 
jjieseiited out, of lime,(5) rejecting an appeal as not duly jiresented, the 
vakaliiluamah being exc'cnted in favour of two vakils but aei-ejiled oidv by 
one; (ti) or for delicieney of eonrt-fee; (7) an order rejis-ting a memorandii.ni 
of app?al on Ihe ground I,lull if eordained language disre.sjieelfnl (o tlie Coiirl of 
first inslance,(8) have been hild to be deerei’S. On the oilier iiand, it lias lieen 
held that an order ridurning a memorandum of n])))eal on the ground that the 
value of till- suit was la-vond the jxs-nniary limits of (he Comi.’s jiirisdii-1 ion 
Js not if decree, as it. did not decide Init refused to decide the ajpieal.ll)) And 
an order reinrning a plaint for ])re.sen1ntion to the proper Court is no! a. 
decree.(1(1) Wiiere there is no ajipeal and no aji])ella(e lieerec tliei'e can he 
no second appeal. Where an appc-al petition having heen presented liearing 

{1} Idmiiidj-o Itch llaikiit, r. Itiini Jiigo- (7) Rup Singh JMukinuj Singh, 7 A. 
disliwari Dahi, 111‘, 234 (JHH(i) ; full. (to]»itii 8S7 {I8.S2). An urder iiisini,s.sing an ap|n‘ai 

Fcniandcs, ](i .VI, 127 (ISil2). in a Knit, for iioii iiayinent of tlic additional 

(2) Sheikh Golain Ehya e. Litila, Doorga stamp duty wdiicli shonld have been piid in 

l»yal,;{ W. K., Act X., 17 (IHiiS). r(*sp«'(it of tho ])laint and Ibo petit-ifin of n p- 

(3) Gunga D^a Doy r. Rainj#y Doy, 12 C. peal, bus been liold to Ik? a do<;rce under the 

30 {1885). See Matluira Muhun v, ^Andruddi, general words of tlie definition : Mela Mai r. 

8 C. W. N. 04 {l!)(t3), where an apjjeal was Harbliay, 1*. K.Ko. 105{I884),eitod in Hiikm 

dLsmiased on tbe ground that no ap]M’Hl lay. (‘hand, (*. P. (5., j). 28. 

(4) (hdab Jlai r. Mangli J^al, 7 A. 42 (H) Zaraindar of Tuni Pennayya, 22 M. 

(1884) [foil., Ragbnnath Gopal r. Nihi 155 (18i)8). 

Kathaji, 9 R. 45?^188r))]. (9) Maliabir Siiigb i\ Tiehari Lai, 13 A. 320 

(5) lb. ; Gunga Das Doy v. Jiainjfiy lh*.y, (1891). 

duprn ; Saminalhar. Venkatasubba,27 M. 21 (10) Oiiiinasami Pillair. Kar'upj)a Udayan, 

(DK)3); Rakhal t>. Ashutoah, 17 W. N. 21 AI. 234 (IBWi); ffoll., Wahidullah v., 
8^7(1913). Kanbaya 3 aII, 25 A. 174 (UtU2)J; J)aiip 

(h) Ay^\anna r. Nagabhoorhanani, 30 M. Singh»». Kandan Singh, 30 A. 58 (1913). 

285 (1892). 
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an insiirtlcicnt-, (auiri-tec Ktajnji was returned 1o live appellant and was 
prcHeiited af'iiin after tlie period o( limitation, and tlie appeal was /efused, it was 
hold I hat no appeal lar.(l) 

“ The determination of any question within sect. 47 or sect 144.” 

—'rinwe are orders of the (lourt executing a deriree determining any question 
relating t o tin'. («oc.ution, discharge or satisfaction of the decree, provided that 
those ipiostioiis arise between the parties to the suit in which the decree was 
passed or their representatives; and orders for restitution upon the variance 
or reversal of a dera-ee. It is stated tliat the word “ loithin ” has been substituted 
for ” meidionccl or referred to in” with a view to bringing within the definition 
of deerce orders against sureties (see sect, ll-b) and orders as to Court fees in 
paup(u’ suits (see (). XXXIII. r. 13), and thus providing for appeals tliorefrom. 
It has ijeori I'ecently held that an order on an application under 0. XXXIII. r. 12 
for payjneiit under 0. XXXLV. r. 10 or 11 is an order under sect. 4.7 and appeal¬ 
able accordingly.(2) 

The .Privy Council (3) and the Cmiris in India (4) have held that a narrow 
I'onstnu'tion is not 1o he placed upon fhe language of sect. 47 (formerly 
sect . 244). The ohjis-t of that seetiou is •itluit. (he. Court having (he 
]iiir(ies ah’<‘udy tie.fore it should dcs-ide .all quesdoDs relating l.o execution, etc., 
arising l)e(,\\cen them in place of allowing one or the otlier of tlie.m to jiut his 
adversarv lo the delay and cost of a sejuirate. suit in eases in wliieli but 
for (his seition it might b<‘ possible for him (o do. In order to affect, tins 
obje,i (. eonipletely withoul injustice to the ])artie.s an order under (,his section 
has been inclmled within the. <lelinition of “decree” so as to all<.sv an 
appeal.(.5) ll is ol ihe udiiost iniportanee. tliai. all objeetion.s to execution 
sales should he disposed of as cheaply and as speedily as po.ssible.(6) If 
where a prociw'ding is sought to be set aside, that proceeding is one which relale.s 
to execution, and if the contest as to its validity is between the parties 
to the, suit, tlie spw-ifie ground on wliieli the proceeding is impeached, whether 
it he fraud in the e.xeeution prmaiedings or other ground, is not material 
within tlie, meaning ol sect. 47.(7) The expression “ reMimi k> execution,'' etc., 
in s«'t. 47, is wide ami somewhat, vague, though perliaps necessarily so, and 
has caused some dilllculty in several eases; hut once a case is lield to come 
within these words, the law semns plain eiiough.(8) The matter must, be. deter¬ 
mined by an order under sort. 47, and not by sejiarate suit, and such an order is 
a decree and as such appealable. 

It wa.s not, however, the intention of the Legislature to render all orders 
(irres])e,ctive of t.lieir nature), made in relation to flie execution of a decree, 

(!) Venkatarayailue.ItaiigayyaAppaKau, (4) Hira Lai tihosc ». Ohundra Kanto 
21 M. 152 (1897), liist.. and dissented from Ohoae, 26 0. 539, 541 (1899). 

in Mathura Mohan Pal e. Amiruddi Shilaloo, (5) Mohondro Narain Chaturaj v. Copal 

8 C. W. N. 64 (1903), in which it was said Mundal, 17 0. 769, 773 (1890). 

that too narrow a construction hitd been put (6) Prosunno Kumar Sanyal v. Kali Das 

upon the term “ decree.” Sanyal, 19 C. 683, 889 (1892). 

(2) Secretary of State v. Narayan, 35 B. (7) Krishnan ». Arunachalam, 16 M. 447, 

448,450 (1011). 449(1892). See s, 47, po«(. 

(3) Prosunno Kumar Sanyal v. Kali lias (8) Mohondro Narain Chaturaj e. Copal 

Sanyal, 19 C. 683, 689 (1892). Mundal, 17 C. 769, 773 (1890). 
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“decrees,” and as suck appealal-)lc.(l) In the first place tlie lormer delinitiim 
excluded maaors specified in sect. 588.(2) As regards ntliers, wlictlier it he 
expedient to generalize on the question may be doubtful, though the test laid 
down by Banerji, J.,(3) would probably be found sufficient in most if not in 
jll eases.(4) Banei’ii, J., held, in the case referred 1o,(.5) that it is not every 
order made in execution of a decree that conies witliin seed. 41 (formerly 
sect. 244). If that were so, every interlocutory order in an execution pro¬ 
ceeding, such as an order granting or refusing process for the, examination of 
witucisses would be appealable; and far greater latitude would be given of 
apjiealing against orders in such proceedings tlian is allowed us against orders 
made in suits before decree—a thing whhh could hardly have been intended.' 
,\u order in execution proceedings can come under tliat section only when it 
determines some que.stion relating to the rights and liabililie.s of jiarties with 
reference to the relief granted by' the decree; not when it determine.s merely 
an incidental question as to wlietjier the jiroceedings arc to be conducted in 
a certain way. The language of sect. 47, which enacts that certain questions 
"shall he ditermiiied hj an order of ihc Court cxeculinfi the decree and not 
by separate suit ” clearly indicates that the questions contemplatod by the 
section must be of a nature such that it is jiossible to suppose that but for the 
.section they could have fornu'd the subject of determination by a, separate 
suit. But a (jiiestion of an inddental character can never come under that 
description and an order determining such a question cannot therefore be a 
decree, as defined in sect. 2. But however it may be as to the test suggested, 
when the effect of an order is to delerniiiie the rights of a party with respect 
to a matter nuitcrial to the due execution of the decree, such order is a 
“ decree,” and there is an appeal.(ti) Thus it has been held that an order for 
distribution by the Court is a decree under this section read with section 47.(7) 
(lenerafly it may be said that all orders passed in execution proceedings relating 
to the right of a person to execute a decree or the liability of a person to satisfy 
1 he same, or to stay of execution, relate to the execution of the decree, and are 
“ decrees ” within this section. The matter is one which can be more con¬ 
veniently dealt with under section 47, to the notes of which .section reference 
■should be made. No appeal lies from the order as distinguished from the decree 
of an Assistant Collector of the fii'st c.lass.(8) 


(1) Kajali Katneasur I’roahad Namitt 

■Singh c. l!ai Sharu KriB.sir, 8 t'. W. N. 2.'>7, 
2lil(lil01). 'J * 

(2) This seulion specifics a Itvrgc number 
of ordeiB from which appeals lie, including 
many made in execution proceedings, but not 
including other orders which are, however, 
decrees within the raeaniug of s. 2. See 
Bhup Indar v. Bijai Bahadur, 23 A. 152,167 
(1900 ); Lakhami v. Maru Devi (1914), 37 M. 
29 ; Venkata Giri Ayyar v. Sadagopacliariar 
(1904), 14 M. L. J. 369. Orders specified 
mean ordeis in terms referred to by s. 588 
of the former Code : Gusto Behary fcjurdar v. 


Hari Mohan Adak, 8 C'. W. .N. 313,315 (1903). 

(3) 111 Jogodisliuiy Debea v. Kailash 
(^Iiuudm Lahiry,' 24 C. 726, 739 (1897), 
I'ide post. 

(4) Hajah Rauiessur Pixishadt;. Kai Sharu 
Krissir, supra. 

(6) Jogodishury Dcbea f. Kailash Chundra 
I^iry, 24 V. at pp. 739, 740 (1897) 

(6) Rajah Kamessur Proshud y. Kai bharu 
Krisflir, 8 C. W. N. at pp. 201, 262 (1901). 

(7) Benodo t>. Harish, 15 V, \V. N.783 (1910). 

(8) Zohra v. Manga Lai, 28 A. 763 (1900) 
(Agra Tenancy Act); Karan Pal v. Bhiraa 
Mai. 32 A. 373 (1910). 
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Under the hist Cede it was lield tliat the definition of “order,” given in 
sub-i'laUKo id, i-oiild not tie nsed lor the purpose of defining the v'Ord “ order ” 
in the pi'evions part of tin; seelion, heeause it expressly excluded everything 
in that p:irt.(l) 

Preliminary decree. - iSee note on “ Vonclusiody Jetermiim.'’ 

“ Dismissal for default.’’— Hee note on “ The ritjids of the, parties." 

“Decree-holder” and “ judgment-debtor.”— The second iermnieiin.s 
only any jiersiin against wliom an order has been made, and tliere is now a 
leferenee in the definition to the order being capable ol execution. Tlie 
'transfer of a judgment-debtor’s liability is not recognized, except to a very 
limited extent, in ease of hi.s death, to Ids legal representative (see sect. DO, 
formerly seel. fi31, post). On the other hand, a dec,ree-h<ilder may assign his 
right under the decree, or such transfer may be affected by operation of law. 
The woi'ds “and includes anv per,son to whom such decree or order is trans¬ 
ferred,'’ have now been omitted. It was held with regard to the former defini¬ 
tion that it must not be applied where it wa.s TC[iugniint to tlie cotitexl. The. 
only rule, it was held, which would harmonize this .section, and the proi isioiis 
relating to the execution of assigned decrees, wa.s tliat tin assignee under an 
oral assignment has, as such, no loens .slavdi at all to apply for execution, but 
Unit as regards an assignee in writing or by operation of law the, CmirL 
lias a dtserelion whet her t o rTOognize sueh assignment or not .('I) Tlie definition 
was lield to include a per,son to whom a, .sliare of a decree is transferred.(3) hfol- 
willmtanding the omitSsion tJie hiw is now tlie same. The I'eprescuitative of a 
judgment-debtor was held to bo a judgment-debtor within the meaning of 
sect. now' 0. XXL r. 2, 

Under the tlcneral Clauses .\et,(.D) the. word “jierson." unless there is 
aiiytfiing j'epugnant in the eonte.xt, includes “anv eoiujiaiiy or as.soeiation or 
hotly of individuals, wlie.tbcr incorporatiHl or not." In Admiralty proceedings 
III. reiti a vessel is tleemed invested with a personality, and tlie exjiressiou “ defen¬ 
dant " in 0. 1. rr. 3 and 4 (formerly sect. 28), ymst, includes a vesscL((i) And if a 
vessel can he a defendant, it may be a judguient-debtor. 

“District Court,”— This section is one of those wlilcli, liy sect. 1, are 
e.vludetl from eimsideration when dealing with a. tjuestion in a iSelieduled 
Distriel (7) to wliieh the Code luis not been e.xtended. In some of these 
districts tiu) District Judge is designated Deputy-Commissioner, but in tliota 
Nagptir tlie flourt of tlie Judicial (fonunisiiioner, anjl not that of a Deputy- 
Commissioner, is tlie J’riucipal Civil Court of original juriscriction, and 
therefore the District Court.(8) In tlie other provinces the Court of the 

(1) fiehiiry Lid i’umlit r, Kedar Nath (.5) X. uf 1807, s. 3 (41). 

Mulliek, 18 C at p. 72 (1801). (S) Bombay and I'ersia 1. M. (V>. r, 

(2) I’arvatu v. Digaiiiliar, 15 B. 307 (18‘JO). Bhephord, 12 B. 237, 241 (1887). 

Bee O. XXI. r. Iti, jml. (7) Uam Ratan v. Lalta Prasad, 17 A. 483 

(3) Gyamonee v. Radha Ruluon, 5 t'. 592 (1895). 

(187il). (8) Joynamin iSiiigh r, Mudkuu Sadun 

(4) Paadumnga Mudaiiar v. Vythiluiga Singh, 10 C. 13 (1888). 

Reddi, 30 51. 537 (1907). 



I’um.iM. 
Shi'. 2. 


I'RELIMINAIIY. 


51 


.Disti'ict Ju(l}iii is the prineipal Civil Court, except in the J’i'esulency towns, 
in wliieli the 4lif>h Courts on liieir origiiuil side are .sueli Courts. See as to tlio 
detinition of “ District Judge" and “High Court," .4et X. of ]81)7 (Ceneral 
tJauses). The dctiiiitions apply, however, only “unless tliCJ-e is anything 
repugiwnt in tJie Fubjeet or context," so that in construing the term in a,ny 
particular Act tlie particulur provisions of that Act will have, to be taken into 
consideration. Tlie eoneluding wordn “every Court, etc.," of the former 
definition have been re-enacted in sect. 3. The words “ eveiy t'ourt’’ refer 
to the Courts governed by thi.s Code. Under sect. S, pml, this section does 
not. apply to Presidency Small Caus<i Courts, and those Courts ai'o nut 
included in the words “ everv Court of Hinall Causes," but such Courts are 
subordinate to the High (iourt. under the provisions of tlieir .-icts and the Charters 
of tlie High Court.(1) 

“ Foreign Court ” — “ Foreign judgment.”— Tiie words “ not having 
(Udhoritij in British Iiidia ’ were iirserted to e.vehide the Judicial Committee of 
the Ifi'ivy Council fi'om the di'tinition. The otiier English Courts are, with 
regard to the tViurts in India, as nnieli Foreign Courts as the Courts of France 
or of aiiv other foreign ('oimtr\‘.('2) iSu also are the Courts in Die Native Stales 
in India,(.'!) in Ceylon and the Colonies. As regards (tunrts .situate beyond the 
limits of British India, and established by the. (Jovernor-Ceneral in (bniicil, 
see sect, l-'i, jjost. On iiecount of the extension in the definition of “ British 
India. " till! number of such Courts w'ill not In' so large as before, but the Courts 
in Jicsideney Baaiars and in British eantonjuenis in Native States will attord 
the most ordinary instances of Courts wliieh though outside. British India are 
nut foreign Courts.(f) This detinition of “ Foreign (toui't ” is for the purpose of 
tliis Code only, and does not, avail to e.xlend the. jurisdietioii of Die High Court 
so as to enable it. to restrain suits pending in (lourts whieli are outside its jiiris- 
dietion under the (iharter.(5) As to foreign judgments, sec .sect.s. 13, 14, post. 

“Government pleader.” —See 0. XXXIII. rr. (1, 7, tt, and O. XXVIl. 
I'r. 4, .5, (i, S, post, w'liieh deal with funetioiis impo.sed by tlie Code on Covernmenl 
I’leadei's. As to the detinition of “Local (loverimient, ’ see sect. 3 {29), Ai.'t X. 
of 1H97. The words italii ized have been added to meet a practical diltieulty 
said to ha\e been experienced on oeeasions when it, is necessai'y for the Govern¬ 
ment. f’leader to appoint another pleader to eoudiiet the ease. 

“Judge.” This definition is ditlerent from fliat. eontained in .sect. 19 of 
the Benal Code, as the rei(uirenients of Die Civil and Criminal law are distiiiel. 
“ Otfieer," Cf eourse, inclTldes “ otlieers,” as in the ease of two or more Judges 
eonstituting a Beiieh. The, term “Court” is not detined.{l>) Wliere a Cuiirl 

(1) In rr. I'lcsderB of the High Court, 8 B. (3) Bikrama Singh v. Bir Singli (1888), 
lO.'i, at pp. 135, 147 (1883), As to appeals 1>. R. No. 191, cited in Hiikm tthand, 34. 
against orders in insolvency passed by a (4) Hukm Chand, .14. 

Court of Small Causes exercising the powers (.5) TheVulean Iron Works ic Bisshumber, 
of a Subordinate Judge in connection with J3 C. W. N. 34ti (iOOtt). 
this section, see Debi Prasad Jamna Das, (t>) The term has Iieen defined in s. .1 of 
23 A. 56 (1900); Manckshah a. Dadabhai, 27 tho Kvideneo Act [see In n Vcnkataehaltt 
B. (iO-l, UOO (1903). Pillai, 10 M. 154 (1887)], but as pointed out 

(2) Bowles V. Bowles, 8 B. 571. 574 (1884). by tho Bombay High Court in K. v. Tulja, 
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IS coin})osed of nioj’c than one offieei’, each doing separate work allotted to him 
l)y tiie (!hiel .)udg(c eiu-h officer is individually a Judge, and niust b(; deemed to he 
a presiding officer of a separate Court.(l) As regards the appointment, dis¬ 
qualification, and jurisdiction of Judge.s, see notes to sect. 9, post. 

“Judgment.” —Tlie term has here a different .signification to that it 
])o.ss(',sses in English law, in which it is used in the sense attached to the 
term “ decree ” under the Code. Under the former practice it was restricted to a 
d(‘cision of the Common Law Courts, the term “ decree ” being used in the Court 
of ChaiKU'ry. This distinction is, how'ever, now aboli.shed, the expression 
“judgment'’ being generally used, e-xcept in matrimonial causes, in which 
tlie term “decree ’ is still Tetained.{2) 'The judgment must be. based on 
relevant facts duly proved before the Court, and a Judg(^ should not therefore 
iinj)ort into a. case his own knowledge of particular facts: (fi) and it must be 
louuded on a ease either to be found in the pleadings or involved in or consistent 
with the case tlu'reby made.(4) A .Judge may, however, consult other Judges 
before wliom tlu; trial is not held.(.b) 

Excessive elaboration tends to impair the value of a judgment l)y defeat¬ 
ing its ])roper object, which is to support by' tlie most cogent I’easoiis that 
suggest themselves the limil conclusions at which the .Judge has eonsdentiously 
arrived. The I’rivy Council therefore on these grounds adversely criticized a 
judgment, of a, voluminous cliaraeter recording the fluctuations of the Judge’s 
mind from day to day in tire course of an e.xceptionally long trial, and the eflect 
(often temporary upon hijii) of a partic.ular piece of evidence or argument 
of counsel: since Irom sucli a mass of often conliicting statements it is not 
easy for a Court oI A])peal lo o-vlrael the pnx'ise grounds on which the final 
eonelusion rests.(G) Moreover it is a substantial objection to a judgment that 
it. does not disj)ose of the question as it was presented hy th(! parlies, c./;., where it 
tinds a particular .signature to he a forgery which both sidf's admit lo be. geiiume.{7) 
hor the provisions of the Code as to judgments, see. sect. 33 and 0. XX., post, and 
Index, .n(fi roc. 

Meaning of “judgment” under Letters Patent.— The term “Jm/;/- 


12 1>. :t(i (IHS7), disseiitiag fnnn the lust- 
muiiUoucd oiujj', aiul disliiiguialiiiig In’twcten 

judk'iul au<l cidiiuiiistrativc inquii'y, tho 
di'iinition in the JOvidcnuo Act ib frameii only 
for thu pui'iKJHJ'H of ilic Act itacif, ainl should 
nut Ik‘ cA-tended beyond its legitimate Beo}x-. 
An Additional Judge was held to be a District 
Judge within the meaning of s. I l2,Act Vlll. 
of 1869 : Brojo Misacr n Ahladee, 21 W. R. 
320 (1874). 

(1) Hukin C'hand, loc. i-if. 

(2) See Hukm ('hand, 11, 12. 

(3) See Authors' Kvidence Act, 5tli txl., 
.p. 11.^, and notes to s. 121 of that Act and 
niHca there cited, and Jeswunt iSingjoe r. Jet 
Siugjee, 3 M. 1. A.'245, at p. 260 (1844); 
Bamuuduss Mookurjee e. Musst Tariuue, 7 


M. 1. A. m), at p, 203 (1858); Mahomed 
Buksl} V. llossciiii Bibi, 15 1. A. 81, at p. 91 
(1888); Lakshmayaf. Sri Raja Varadaraju, 
36 M. 168 (but ho may imiJort his general 
knowledge). ^ 

(4) Kshan Chunder t\ HhaJua (Jhurn, II M. 
1. A. 7 (1866); Mylaporc lyasami r. Yeo 
Kay, 14 C. 802 (1887); Joytara Dasseu v. 
Mahomed Mobaruck, 8 C. 975, 980 (1882). 

(5) See Luckmidas r. Ebrahim, 2 B. 644, 
atp. 649(1878); Parvata v, Degambar, 15 B. 
307, at p. 308 (1890); Alleock r. Hall, 1 
Q. B. J). (1891) 444. 

(6) Sri Raghunada v. Sri Brojo Kishorc, 3 
1. A. 154, 175 (1876). 

(7) lb. 
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mnt ” is used in the Letters Patent of tlie High Conrta, clauses 39 and 40, 
jpeaking respectively of appeals to the Privy Council from “ am fimal judgment, 
iecree. or orrfer,” and from a.n}f p'dimimry or irUerhcuUiry jnthjmetd, decree or 
ndery (1) Clause 15 (and clause 10 of the Allaliabad Letters Patient) speak 
)f a “judgment ” f'vithout any such qualiiication) providing that an appeal to 
the High Court shall lie from the judgment (not being a sentence or order 
passed or made in any crinunal trial) of one Judge of the said High Court.(2) 
The. meaning of tliis term in this clause has been the sul)ject-matt(*r of rlis- 
mssion in numerous cases. It is wll settled that the lerin is not limited to 
[■-he final judgment in the .suit,{3) nor, inden^d, (o a judgment in a suit at all.(4) 
fn, hn\v(wer, the first of the (‘ases lust cil.e<l, a very wide moaning was given 
to the term, which was held to mean any th^c-ision or determination alhsting 
tlie rights or the int(‘rest of any suitor or applicant, it being said to be 
impossible to prescribe any limits to tlie riglit of append found(‘d upoJi the 
nature of the order or decree appealed from, though, assuming that a party 
had tlie right to be lu‘ard in ev<‘i‘y case, it was obvious tlmt the duty of the 
Appellate (5ourt might vary consid(‘rably lUT.ording to the nature of th(‘ onhu* 
or d(‘(^r(‘(‘ complained of, ami that the Appellate Clourt would rightly decline 
to interfere where t.h<‘ lower Court, had been given a discretion.(5) Q’his view 
has, however, been considered to be. too br<Mid,(t)) and the definition commonly 
ficcepted is that of Couch, C..T.,(7) which Ims l)ecome classical,(8) liaving been 
approved in numerous cases.(9) 

(I) Ah to 8S. 39, 40. see 8onbai v. Jn Janokoy Natli Huy, 2 4tt0 (1877) 
Ahmcdbhfti, 9 B. II. K. 398 (1872); [orderdim’tingpmserntion}; Tn the(soodsof 
f'liundi Ibil.t Jha v. I'udmanund Singh, 22 Indm (ihandra Singh, 23 C. fiSO (1890) [order 
('. 928 (1895). under a. !H) of Prohat^’i and Athniniftt-mfloTi 

* (2) Set'^aH to Allahabad (Umrao (’liand v. Art]. 

Mrindal)jm (diand, 17 A. 475, 477,478 (1895)1 (5) Sw Ih' Souza i*. (bh*K, .• Sonhai 

and t'ah-nt.ta IKali e. IJlmiiiimjuy, 3 V. 228 v, Alimodbhai, 9 Ji. If. (*. It. .398. a1i ]». 401 

(1877)1 lottoTS jMitcnt., and see as to the wowIr (1^72); Mt.. Brij ('oomaive e. Ranirh-k Dush. 

excepting criminal triak, lii the matter of 5 (‘. W. N. 781 (1901). 

Horace Lyall, 29 280 (1901); h. e., (i (0) It lias, however, hi-en pointed out that 

(!, W. N. 254 ; Sriniyswia Ayyangar v. K., 17 though passages in Bittleston’s, J., judgment 
M. 105 (1893). give a jnort^ extended meaning to the w(»rd 

(3) l)e Souza Coles, 3 M. H. C. P. 384, “judgment,'* the ease itself is not in eon- 

387 (18G8) ; Justicjisof the Peae<^ ft)r (‘aleutta flict with the othoro; SoniuHnndaram Chetti 

V. Orjonlal (Jas Co., 8 H. L. K. 433, 452 w. Adrainistrator-Ocneral, I M. 148, at p. 151 

(1872): Sonhai/e. Ahniedbliai. liB. H. C. R. (1875); and W‘o Hadjoe Ismail r. Hadjeo 

398, at i>. M)i (1872); in Ehrahim v. Mnhomwl, 13 R. L. R. 91. at p. 101 (1874). 

Fuekhrunniasa, 4 0. 531, 534 (1878), Carth, where ('ouch, (1^1., approved of the aetnai 

C.J., took a more refltricti*d view of the term, decision. 

(4) Do Souza ??. C^oles, ; Soniasunda- (7) Tho Justices of the Peae(‘. for Calcutta 
ram Chetti v. Administrator-fioneral, I M. v. Oriental Oas Co., 8 B, L. R. 433, 452; 
148, 151 (1870) [which wa.H not an adjmii«i' h. e., 17 W. R. 3f>4 (1872). 

tion in a .suit, hut an order made under the (8) Perlfo^'lean, (^.3,, in Mt. Brij Coomaree 
Admuiistrator-Cionerars Act, allowing the r. Ramriek Dos, 5 C. \V. N. 781, at p. 794 

A.-O. commission at a (’(trtain rate]; Kristo (1901). 

Kissor Neoghy v. Kademioye Doasee, 2 (9) SceSonl>ai!.’. Ahmcdbhai. 9 R. H, R. 

C. L. R. 583 (1878); In tp Narronda.s Dhanji, 398, 40(i, 411 (1872); Jn rp Janokey Nath 
14 B, 555(181H)) [ordera]>pnintingguardian!; It*>y) 2 C.4l>fi(1877); Rally Soondpry Dabia 
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“ Wp tliink,” said (ioiich, C.J., “tliat ‘judgment’ in clause 16 means a 
deci.sinn wliicli aiL^cts the merits of the question between tlie parties by determin¬ 
ing some rigid, or liability. It may be either final, or preliminary, or inter¬ 
locutory, the diflerence between'them being that a final judgment determines 
the whole causo nr suit, and a preliminary or interlocutory judgment determines 
only a part of it, leaving other matters to be determined.” But the Calcutta 
High (lourl, has held that a narrow construction should not be placed upon the 
term, and while conenrring in the definition has held that it is not exhaustive.jl) 
It has been said that an appeal will lie under clause, 15 only in those cases in 
which an appeal is allowed under the C(Kle.(2) Whether tiliis be so or not, as a 
ciuestion of jurisdiction, it may safely be said that an appeal should ordinarily 
lip where, allowed by the Code, and will in most cases probably be not entertained 
where, it is not. 

Though the marginal note to clause 15 would make it appear that the 
section was intended to apply only to judgments of Courts of original juris¬ 
diction, yet the.se notes form no part of the original, and it has been held that 
tile, words of the clause are sufficiently comprehensive to inclnde judgments 
pa,ssed in the e.xercise of jurisdiction eit her origi'nal (.I) or appellate. And there¬ 
fore an appeal lies under this danse from the jiidgnienl, of ii Divisional Court 
in the exercise of its appellate jurisdiction wiicn the .Tndge.s of Die (Vniit. aro 
(Mjually decided in opinion; but under clause 3fi the decision of llie senior 
Judge prevails.(4) Clause .10 (or clause 27 of the Allahahad Letters Patent.) 
was supcvaeded b}^ sect. ,575 of the last CikIp ; (5) but the latter section did not 
take, away t.he right of appeal given by danse 15, .and if the .ludges dHter, but 
did not refer under spot. 575, tliere was an appeal under the Letters Patent.(0) 


e. JTurrjsh (Ininilcr f'lmwdliry, (i t!. .504, fiOl 
(1881); Toolacy Moiii'y Dasaof* r. Suflovi 
Duskcc, C. mu (I89<)); Molwbir 
I’ro.Httd tSingh v. Adliikuri Kunwar, 21 C. 473, 
at p. 47r» (1804); Kishen Versad Panday 
Tiluckdliari Lall, 18 C. 182 (1890); (Tiundi 
Diiti Jha V. Vutlinanun<l Singh Bahadur, 22 
(!. 928, 029 (1895); Mt. Brij Curnnanic; v. 
Ramrick Dubs, 5 C. W. N. 781, 794 (1901); 
In tho niattfM' of Bynll, 29 C. 280,301 

(1901). 

(1) Mt. Brij Cooniarcu v. Ramrifk IhiB, 5 
W. N. 781, at pp. 794,795 (1901). 

(2) Sonhai v. Ahmodbhai, 0 B. H. 0. B. 
398 (1872); and sco JuaticoH of the IVooe for 
(Ittlontta V. Orif'iital (las Co., supra; Hirji 
dina V. Narran Mulji, 12 B. H. C. R. 129, 
130 (1875); aa to whether a. 588 of the forniep 
('oth*. interfered with the right of appf^al under 
1Jn‘ Lettera Patent, him* notea tf» aa. 104-100, 
o. XUIl, 

(3) The original aide of the H. (t. ia not 
aubordinalic Ui any other aide of tho H. (*., 
hut an intogial jMirt of it. An appeal lira, 
under elauac 15, from the decision of a single 


Judge or where then' arii two Judgf'a if they 
<li.sagi-ee: liai Benode r. Rai Vasupati, 
13 (*, W. N. !05 (I!)07): Copi Natli v. 
Moheahwar, 35 C. 109(1 (J*.H)H). But if they 
agree there ia no appeal exei'pt lo the l‘rivy 
Couneil. A Divisional Beiieli has no ijower 
to slay proeeedinga pending on the original 
side for Iho removal of the guardian of a 
minor: Rakiruddin Mahomed v. (Jarth, 
3(^ W. N. 91 (1898). 

(4) Ranee »Shnrno Mtjyf'o v. Lin;hmeej)ui 
Doogur, 7 W. R. 52, 512 (lK(j7); Ameer Ali 
p, KoiHflim All, 13 W. R. 403 (1870). As to 
apiieal from order of English (kmimittee dis- 
inissing a Munsif, see In rr llurriHij Chunder 
Mittf'r, 18 VV. R. 209 (1872); Nimduput 
Matta »?. Urquhart, 13 W. R. 209 (1H70); aa 
to revisional jurisdiction, ritk pod. 

(5) Appaje, Bhivran r. Siieolal Kluihelmnd, 
3 B, 204(1879); Sii Gridhariji?;. Ptiniahotain 
Gossami, 10 C. 814 (1KK4), B. 

((») Sri Gridhariji v. Purushotam Gossaini, 
10 a 814 (1884) [see s. c., 17 C. 3, at p. 11 
(1889)]; Raghunath Pj-asad v. .Turawan Rai, 
8 A. 105 (1880); Dovaehand Hiriichand, 
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Moreover, there were cases to wliieh sect. 575 did not apply, and to these clause 
30 (or clause 27) o£ the Letters Patent is still applicablc.(l) There is an appeal 
from the decision of one of the Judges exercising Admiralty or Vice-admiralty 
jurisdiction.(2) 

It often liappens that Judges composing Divisional Benches, although they 
concur in the mode of deciding the appeal, either disagree as to some of the 
reasons or assign different reasons for their judgments. But in order that there 
be an appeal the difference of opinion must he as to the final and complete 
deoi.sion of the case and not a difference of opinion upon one or more of the points 
arising in it.(3) Points not raised before a Divisiomil Bench cannot, bo raised 
on appeal.(4) As to limitation, seti bclow.(5) 

The following orders have been held to be “ judgments ” : an order rejecting 
a plaint ; (G) order.s made in execution; (7) an order passed allowing tho 
Administrator-tTcneral cojumi.ssion at a certain rate; (8) an ordin- referring 
it to the Connnis.sioner t.o take accounts between the parties to a suit; (9) a 
decision refusing leave to institute a suit on the original side, of the High 
Court; (10) an order appointing a guardian ; (11) a judgment dismissing an appeal 
as barred by limitation ; (12) an order in revision; (13) an order refusing stay 
of execution ; (14) an ordei' on an application for re-admission of an appeal; (15) 


1.'! B. 44!) (188!)); Kasliav Pan<luinns e. 
A'iimyak llari, 18 H. .'i.'iS, IWS (ISOH); even 
if difTorfiico lie upon a fiuestion (»f (“osls 
only, Mohcrulro ('handra v. Aslmtosli (xan- 
Kiiii, 20 (J. 7{i2(lHU:i). 

(!) Huflaini Hngain r. (VdiiH-tor of 
MazafTarnagar, 11 A. 170 (18HS1), in which it 
was licUl that wlific tho Judges dilfeml on 
a ppeliininary qiiontion, viz., as to wlicthertho 
appeal was hand'd, thi' case was gov(‘ni(M? liy 
the charter and not s. 575; dist. jtt Nam- 
yaiiasaini Heddi v. Osurn Reddi, 25 M. 548 
(HM)i), in wliicli it was held that i.here was 
Jb iif'aring tif tlio petitifin, thoi’c having Imhiii 
no hearing of the appeal in tho funner case. 

(2) In tlio matter uf tim Ship (Ihampion, 
17 (h mi. 84 {1889). 

(3) In ir Omrao Begum, l.'t \V. R. 310 
(1870); and see (Ihundor Kant r. Bindahnn 
(Hiimdcr, 7 W^R. 277 (1807).. 

(4) Shahazadeo Hazrn Begum v. Khajiv 
ir».ssoin, 12 W. R. 498 (18(19). 

(5) In ra llurniek Singh, 11 W. K. 107 
(18(19); 12 W. H. 458 (1809). 

(0) 9’ho. Justieo.s of tho Reaee for Calcutta 
IK Oriental Cas Co., 8 B. L. R. 433, at p. 452 
(1872); Ebrahim v. EaekhrunnisRa, 4 C. 5.31, 
at pp. 534,535(1878). 

(7) Tho Juntiros of tho Peacf* for Uvleutf* 

Oriental (Jas Co., 8 B. L. R. 433, at. 2 >- 452 
(1872); KttUy Soondory Dahia p. Hurrish 
Cimnder Chpwdhry, 0 C. 594 (1881) [order 


in B. (1. iVjiartment rejeeting applieation for 
exeeution [; this ease was affirmed by V. (^ in 
9C.482: a.e., 101. A. 4, 10(1882). 

(8) Sonnisandamm Clu'ttl r. Administrator* 
General, I M. 148(1870). 

(fl) Hirji JJna v. Narr.ui Muiji. 12 11. II. 
C. K. 129 (I87r»). 

(10) Do Souza V. (‘oIos. 3 M. If. C. R, 384 
( 18 ( 58 ); ITadjet' Ismail r. TFadjef* Maliomtsl. 
13 B. L. R. 91, 101 (1874). 

(IJ) Kristf) Kissor Neogliy r. Kadermoyo 
Do,sset',2C. L-H..583(1878): In n'NaiTondas 
Dhonji, U B. 555 (1890). 

(12) Husaini Begam v. C*olleet.or of 
MiizafTai-nagiir, 9 A. 555 (1887). 

(13) <3jappan p. Moidin Kutti, 22 M. 08 
(1898) (hdlowed in Shaw I’ro.sail Bungs- 
hidhnr v. Ram (Jhunder Haribur (1913), 41 
(323); Narayaiiasami Reddi v. Osurn Reddi, 
25 M. 548 (1901); Venkata Reddi r. 3'aylor, 
17 M. ](M) (189^): contra, Hira Liil Bai Asi, 
22 B. 891 (1897), i)n th(A ground that tho 
Letters J’atent apply only t.o the original 
and appellate jurisdictions. 

(14) Mt. Brij (bomaree v. Rainriek Dass, 5 
V. W. N. 781, 795 (1901) [order r<‘fusing 
stay issue of probate and discharge of re- 
o<!ivcr]; ron/m, Srimantu Raja Varlagafkln i’. 
Srimantu Raja Yarlagadda, 24 M. 358 (10)1). 

(15) Ramhari Sahu i\ Madan Mohan, 23 
339 (1895); but it was Hubscquently held that 
tho f)rder could only be set aside under r. (>20 
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an order on an application under seat. 90 of the 1^’ohatc and Administration 
Act; (1) an order refusing an application to commit for contempt of Court ;‘(2) 
an order refusing to set aside an award; (3) a judgment dismissing an appeal 
against an order of a lower appellate Court remanding a case for disposal on the 
merits ; (4) a judgment of a Judge of the High Court sitting singly and remanding 
a case after dealing with the whole case and setting aside the judgment and 
(loeree of tlu^ lower Court; (5) an order discliarging a rule to set aside a sale.(6) 
TJie following orders have been held not to be “judgments:”—an order 
for mandamus, in that it poncludei? nothing but merely initiates further pro¬ 
ceedings ; (7) an oTd(*r dismissing appiic<ation for review of judgment; (8) an 
order for produclion and inspection of documents; (9) an order granting or 
rcdusing (M'rtificat^* of appeal to the Wvy Council m the ground tliat such 
an ord(‘v helongs rather to Privy (V)unoil proceedings than to those of the High 
(^ourl:(10) an order dismissing an apjM‘^1 for default; (11) an order direct¬ 
ing a ])roHe{-ution under the IVesldency Magistrates Act;(J2) an order 
determining a ])avticular issue in a suit on the grouud that there shotdd not 
he partial a])peals: (13) an order dirw.tiiig the addition of a party lo the 
suit; (14) an order in the Privy Council T)epa'i;tment refusing (o extend time, 
to furnish security for the costs of the respondent., and diretdiug 1-he appeal 
to be slTuclv oil; (15) a refusal order security for <-ostB under 0. XLAC r. 13, 
]}ost; (]()) a refusal to send for the records under sect. 25 of the P. S. C. 0. 
Act: (17) an order in second appeal directing the trial of certain issues of law 
and fact liy 1 he lower appellate (-ourt..(18) 


of i;hn fornior TVxh*, an«I that this cloeision 
was erroaonns ho far as if* dwidei! t»» the 
fontrai’y : FatlmnniuHsa r. Ihxihi IVrahad, 
F. li., 24 V. :t50(ISlKt). 

(!) Ill the (jonds of Indni* f’handrjv Sitigli, 
2.;i (\ r>80 (iKon). 

(2) Mohendra Lull t*. Anundo 

Cnomur Witter, 25 f.'. 23(1 (1897). 

(3) TnolHoy Money DasHCK? v. Sudevi Thwst'o, 
20 (’. 30i ; s. 0., 3 ('. W. N. 347 (1899). 

(4) Vasudeva Upadyaya?*. VisvarajaThir- 
thaeam i , 20 M. 407, at p. 41 7 (1897) [boo V enga- 
nayyan v. RamnRanii Ayyan, ] 9 M. 422(1896); 
Sankaran Raman Kutti, 20 M. 152 (1896)1 1 
it was hold, however, that there was n« ap}>eal 
aft fl. 588 of the last C-ode prohibited it. 

(5) Rai Benode v. Rai Pasupati. 13 C. W. N. 
105 (1907); (lopi Nath r. Moheshwar, 3,5 i'. 
1096 (1908). 

(6) Rnsaick TjuU Paul v. Roma Nath 
] (\W. N. XXVi. (1896). 

(7) Justices of the Pcaoe for (‘-alentla r. 
Oriental Gas Co., 8 B. 14. R. 433 (1872). 

(H) Raku Bibi v. Khaja Mahomed, 4 
•R. L. R.. A. C. 10 (1869); 12 W. R. 459; R. C. 

(9) Sonbni v. Alnnedbhai, 9 B. H. (i. R., 
;i98 (1872). 


(10) Manly v. Patterson, 7 (1 3:19 (1881); 
Ml. Amirunne.SHa Buboo Befaary Lall, 25 
W. R. 529 (1875); Mowla Buksh e. Kishen 
IVrfAbSahi, 1 C. 102 (1875); Tmtr Khan'' 

Asgar Kczii, 17 C. 4.55 (I89(t). 

(11) Mniisab AU e. Nihal (ihand, 15 A. 305 
(1893). 

(12) In re Janokey Nath Roy, 2 460 

(1877). 

(13) Ebrahini v. Pnekhrunnissa, 4 C. 531 
(1878); Markby, J., was inclined to th(i 
contrary view. 

(14) Kuinara Upendra KriKhna lu Nabin 
Krishna Bose, 3 B. L. R., 0. G. 113 (1869), 
This was a (U'eision under s. 36.3 of the Code 
of 1859 dealing with appeals ffom orders, but. 
the principle of the deeision is applicable. ' 

(15) Kishiui Perwhad I’anday v. Tihiekdhari 
Lilli, 18 (‘. 182(1890). 

(16) Mohabir Prosad Singh v. Adhikari 
Knnwar, 21 (!. 473 (1893); explained in Mt. 
Brij Cooniaree ?\ Ramrick Dans. 5 G. 'W. N. 
781, at p. 795(1901). 

(17) Venkatararaa Ayyar v. Madalni 
Ammal, 23 M. 169 (1900)'. 

(38) Kali Kristo Pal Ohowdliry v. Ram 
(Ihundor Nag, 0 0. L. R.461 (1881), 
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“ Legal Representative.”— Sen notps to sort. .lO, jio.t/. 

“ Mesne profits.” —See notes to 0. XX. r. 12. 

“ Moveable property.”— “ tlrowiiig crops ” doubtless include crops of 
all sorts attached to the soil, and lea ves, flowers and fruit.s upon and juice in 
trees and shrubs. See notes to sects. 4 and 16, post. 

“ Order.” —^Reference should be made to the preceding cases in the com¬ 
mentary on the definition of “decree.” Rome othens not there cited may bn 
notified. A suit having been instituted under the Religious Endowments 
Act, 1863, the plaintiff desired to withdraw the suit with liberty 1o sue again, 
and an order was made permitting him to do so, and directing that tlie costs 
be paid from the. funds of the institution. It was held that the order as to 
costs was not a dficrce, and that no appeal lay.(l) Orders for payjnent of 
costs under the sections noted in the, decision citc.d .are not (lecrees.(2) Tiie. 
decision of a taxing oflicer is not an order.{.‘S) An order under (). IX. r. 2 
(ffirmerly sect. il7), fod, has been held not to be. a decree; (I) as also orders 
under sect. 10, Act XX. of 18G.3 (Madras Pagoda Act); (.fi) under sect.. .5, Religious 
Endowments Act (6) {XX. of 1,86.3); under sect. 16, e.lausfi 7 of Madras Keg. III. 
of 1802 ; (7) an order under sect. IH, Act. XX. of 180.3, refusing (8) nr granting (9) 
leave to sue ; an order under sect. 84 of the Bengal Tenancy Act; (10) under 
sect.. 17.3 of the same Act; (11) the decision of a .special .fudge under sffct. 104, 
danse 2 of the same Act; (12) an order under tlie. Indian Trust Act refusing to 
remove a trustee; (13) an order rejecting an application to restore an applic.ation 
to Sf* aside a sale; (14) an order awarding compenR,ation under sect. 49] of tlie 
last (lode,(15) and under sect. 200 of the, same (!ode.{16) 

“ Pleader.” —The construction of the last clause jiresents some diffimilty. 
Tlie meaning, however, of the definition becomes obvious if t he clauses of wbicli 
the .seuteiiee is made u]) are inverbsl, and it is read thus; “ Pleader iiiemis 
even) person, iveluiliiai an adnuaUe, mW, (tml an allmneij of <t. Iliiih dourt, 
cniitleil lo appear and plead far anolhe.r in doart." It is only tlie pleader 


(1) Raiimkissoor Doss]! r. Hrimnga Tharln, 
21 M. 421 (189S). 

{2} Rhanks v. Recretary of .State, 12 M. 120 
(1889). 

(3) Balk.aran Rai v. Oobind Nath Tewari, 
J2 A. 129, 1.77 (1890). 

(4) llissoHN.ir Ilhiigut Murli Siitiu, 9 (*. 
193 (1882). 

(.7) Meenakahi v. Rnbramaniya, 11 M, 2li 
(1887). 

(9) Somasnndam v. Vythilinca. 19 M. 
287 (1899). 

(7) Narasayya r. Collector of Anantapiir, 
24 M. 9.7 (1900). 

(8) In n Venkatoswara., 10 M. 98 (1888); 
Kazim AH r. Azim AH, 18 C. 382 (1891); 
Delroos Ranoo v. Abdur Rahman, 21 W. R. 
398 (1874). 


(9) Protap r. Rrojonath, 19 C. 277, 287 
(1891). 

(10) Ooglinn MoHnh v. Ramcaaiir, 18 C. 
271,281 (1891). 

(11) Raghn Singb v. AHaiiRlngli, 21 (t 827 
(1894); ace also Harabandhu llariah, 3 
<1. W. N. (1898). 

(12) Lala Kimfc Narain v. Palukdliari, 17 
C. 326 (1889). 

(13) Nathn Wilson r, McAfee, 19 A. 131 
(1896). 

(14) Siija-uddin e. Reaznddin, 27 C. 414 
(1899). 

(15) Narasinga r. (lovinda, 24 M. 62, .64 
(1900). 

(16) Nalinakahya Ji, MufakRliarHo,asaiii.2t' 
C. 177, 179 (1900). 
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duly qualified who is entitled to appear, the vakil where and as his qualification 
entitles him, the advocate where and as his qualification gives him the right, 
and the attorney where and as he too might he qualificd.{l) 

“ Public ofificer.” ---This section is the same as that of the preceding Code, 
with the slight alterations italicized, and the definition of “ public ^officer ” has 
been taken from fliat of “public servantin the. Indian Penal Code, with some 
omissions.(2) I’or the definition of “Judge,” see ante, and of “Court of 
Justice ” llie Penal Code,(.‘i) which gives the general significJlion of the 
e.vpression. TJie following persons have been lield to be public offiixns under 
tills section, or public servants under the Penal ftide, under provisions of that 
Code which correspond with this:-s'oiivict warders ; (4) a supernumerary 
person appointed by the Board of Revenue under seel. G, Act V. of 18(13, 
(B. 0.) ; (.5) Nail) Nazir ; (G) a Patwari; (7) tlie Official Tru.stee of Bengal; (8) 
the Official A.ssignee of the. Insolvent Court,(9) a Collector appointed to take 
charge, of the. estate of a minor under Act XX. of J8C4 ; (10) or as agent for 
the. (V)m't of Wards under sect. 204. Act XIV'. of 1873 ; (11) an officer in the 
Indian Staff Corps ; (12) the Administrator-General of Bengal since the passing 
of the Administrator-fTeneral's Act of 1902.(13) A person nominated by the 
Colleetor umbu sect. G9 of the, Bengal Tenancy Act, f'oi' the purpose of making 
a divi.sion of ci'ojis between tlie landlord and tenant, is not a public 
servant; (14) though a surveyor employi'd by the (bllector in the Kims Muhal 
Department is.(l.o) A Cantonment Committee constitiiled under the Indian 
Cantonments Act (XIII. of 1889) has been held to Ire a, public officer vithin 
1 he meaning of this claus(‘.(10) 

“ Signed.” -Tiie word is Iieri' employed in a sense mon' coinpreliensivo 


(1) 7)i rr IMcaders of tla- High Ctiurt, M It. 
]0.') (IHHlt). A.h to the powers anti dutio.H of 
pleatloi’s Homo oases will bo found eolletdoil 
in D'Kinoaly’s tlivif L^roeednro (‘ode in the 
notes to this seet.ion. And as to Yakil's 
])rae,tising bt'foro the Privy (Jouneil, see In 
n; TwidaliN 1(1 ('. (i3(). 

(2) S. 21 ; tliorofore in eert.ain ea,s(‘.H a 
person may l)o a public servant, but not a 
])iif)tic (ittleor ; e.//. a niunieipal commissioner 
and engineer: R. Nantamium Pttaram, 
(i Rom, if. ('. R. Cr. (.‘a. fH (IHfifl). 

(:t) N. 20. 

(4) R, r. Xalfaehaml Mtjrtrit-, 7 W, R. (‘i*. 
00(1867). 

(5) R. e. Ram Krishna Da.H, 7 fl. L. R. 446 ; 
]6 W. R. (!:•. 27 (1871). 

(6) R, I'. Malimood Ifosseii:, 2 ISf. W. P. 2!>S 
(1870). 

(7) R. p. Muds-ood-decn, 2 N. W. I*. 148 
(1870), 

(8) Shaht)l)'/.:uioo .Shaliimsah Btigum 
]''oi'g:isson, 7 (t 400 (1881); Adliul favti'of e. 


Ibmtre, 12 M. 2.')0 (18,80). 

(0) .Toos:]b KajI Allie. Kemp, 4 Rom. L. R. 
029: B. e.,‘26 0.809(1902). 

(10) Rhau Ralapa r. Na:ia, 18 H. 848. 846 
(1888); Kai‘sii:grav r. T.ii,ksh:nanrav, 1 0. 
8J8 {1870); tliat. is tlio eoileetorap|jointed ftp 
niieh, bnt Die nasir is not anywliei-e men¬ 
tioned in Aet of 1864 :is a person wlio 
may in Ins fijlh'itil lapacilt/ be apjininted 
adminislrivtor, and is ttot a piililie ofticer ; 
Mohan Ishwai’^n. l-|ak:i Riijra, 4 R. 688 
(1880). * 

(1]) Myiiir MunuMir, J! A. 20 

(1880). 

{12} WalHon w. Lloyil, 25 M. 402 (1901). 

(13) l^holamin Ohowdhury v. AdninuH- 
imtor-ljonoral, 8 (!. W. N. 913 (1904). 

(14) (*hal.l4‘r fiiil r. ’’J'hacofir Ppfshad, IH C. 
518(1891). 

(15) iSiiigli Quocn-EinjiPf'BH. 2(1 C*. 
158(1898). 

(16) (Veil (Jniy r. (Viitomncnt Comnijttfo 
of INmijih, 34 H. 5H3 (1910). 
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than that asaigned to it in the General Clauses Act, 1897, which is suh 
'stantially the sam as the first clause of this definition of the last Code 
The second clauac of that Code was first added in the amending Bill II. o 
1878, on the ground that the use of a seal capable of producing an ijnpressio; 
of the name and title, of the person using it is oommon amongst people of ran' 
in this country. The definition in the last Code after the word “stamped’ 
added “ witl\ tlie name of the person referred to.” The expression “ perso 
referred to” meant the person referred to in the subsequent sections of th 
Code, as being required to sign or verify <-,ertain documents, and it is not. i 
(a)ndition precedent, to sucli person being able to use a stamp that li(i shouL 
1)6 unable to write his name.(l) As regards initialling, assuming that th 
jjerson signing should, if able to write, write his name in full—and certainl; 
it is proper that t.his should be done in tlie ease of a warrant —it do(>s not follor 
that because t.he signature on the wan-aiif, is confined to the initiiil.s of the. name 
it was not t he duty of the officer to e.xecute it or that the debtor may forcibb 
riwist its execution.(2) 


3 . For tlu' jtiirpofW’H of this (TkIc, iIip Disirid Cowl /.s* stth 

, ^ . ordhuil^ to tJir- Jliuh Court; and pvory Cin 

Subordination of Courts. . , ,1 , r 

Cloiirt. of gratle inferior to tlnit or a JJjstiic. 

Gotii't and every (hrart of small (iaiises subordinate to tin 

lligli Court and District Court. 

•Subordination.—8ee notes to sect. 2. ante, snh me. “District Court. 

Tliis enumeration of Hnbordinate Coiirt.s is not intended to be exhaii.stive.f.I) 


4 . (/) In the ahficncp of an;/ sju’cijw, jrmusion to tlio rontrarij 

' , nothiwj ill this Code xliuli he denned to limit 0 

Saiiimis. otkerwine ajfeet any njiecial or heat law now h 

force or any upecial jnrkdiehon or power conferred, or any speeio 
form of proe,ednre prescribed, by or nnder any other hw for th 
time, heimi in force. 

in partieidar and without ‘]yrejudier to the generality 0 
the proposition conhined in suh-seefion (/), nothing in this Cod 
shall he deemed to limit or olherwm affed. any remedy which < 
landholder or h-ndlord ma.y have muler any law fur the time hein 
in force for the reemHy of rent of ngrinilfnral land from the produc 
of such land. 

Savings.-As originally drafted, the Civil Procedure Bill declarisl tim 
nothing in the (V)de should a'tieet (a) the Oudli (hvil Courts Act. (XIII. of 1879) 
the Oiidh Courts Act (XIV. of 1891), the Bunj'ah (knirts Aet. (XVIII. of 1884] 
tlie Cent.ral T’rovinces Civil Coiu-ts Act (XVI. of 188.9), the Lower Burnuil 
(hurts Act (VI. of 1900), any law umler the Indian (huncils Acts (24 & 2.9 Viet 

(1) Mulmriijii of lienaiw »>. Uelii Uivyal (3) I'lirshottam i'. MaliaduUandii, 14 Boir 

Noina,3A..'i7.')(I881). J-'- '< “•> 8- ID (1«I2). 

(2) It, V. iSatiki PraHail, K A. 2ii3 (IS8B). 
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c, 67 ; 55 & 56 Virt. f.. 14) prescribing a special procedure for suits between 
landholders and tlieir tenants and agents, or for the partition of immoveable 
property; (b) the jurisdiction or procedure of village munsifs or panchayats 
in Madras, tlie Cliief Court of Low'er Burmah sitting as an Insolvent Court; 
(c) certain Bombay laws, viz. Reg. XIII. of 1830 (jurisdiction of jagirdars, etc.). 
Act XV. of 1810 (Agents of Foreign Sovereigns, etc.), and cases of the nature 
defined i n the enactments specified in the third schedule of the draft. The Select 
Committee were, liowever, of opinion that those provisions, which were considered 
(Uimbrous, slionld be replaced by the following simpler and more comprehensive 
saving on the lines of that contained in sect. 1, snb-seot. 2 of the Criminal Pro¬ 
cedure (Vi(l(>. “ Provulexl that the ’preuiedure in causes tried, hy any Court in the 
cxereue of any jurixdidion emiferred hy or under any of the, enactments specified 
vn the third schedule, and in appeals to the Civil Courts allowed therein, shall he 
in accordance icilh the proi’isions of this Code, save in so far as those provisions are 
inennststenl inlh the specific provisions of any of the enactments as aforesaid.” 
Tliey also added in their report, “ The revenue laws of several provinces contain 
special provisions for the more speedr^ recovery of agricultural rent, to which, 
indef^d, tiie produce of the land is, in several instances, declared to be hypothecated. 
The, more, general terms of the saving clause, as now proposed by us, would, we 
1hink, suffice, to .save siicli rights and remedies. At tlie same time, for the sake 
of greater eharness, we have inserted an e.xpre,“s saving which is likely to save 
mistakes in practice.'’ The, words itolicizid have now been omitted, the Special 
(Inminittee l)eing of opinion that tlie, section, as it now stands, effects all the, 
savings covered by sect. 4 of the last Code. The concluding paragrapli of'that 
section has not been reproduced as it is stated to be obsolete. 

“Affect.” -Tlie saving clause under the former Code was not meant to 
enae.t Unit ihe rules eontainral in the Code will not apply to the suits or other 
jiroeeedings taken under the excepted enactments and laws, hut tlia1. if thme 
is anything in tlie.se Aels inconsistent with the. Code, 1lie. latter does not prevail.(1) 
The, suits between landliolders .and tenants referred to in this note are suits 
between landholders and their tenants, or between landholders and their tenants 
or agents, not between the tenants and agents. The Rent Recovery Act (Madras, 
Act VITI. of 1865) is such a law, and it follows tliat the special revisional powers 
given to t he High Comt by sect. 115, formerly 622, post, will not affect the, pro¬ 
visions of that, Ae,t,.(2) It was further held, in the case first meTitioncd, that 
althougli the. Deputy Collector’s proceedings were not strictly “pro- 
ceedinys under the Act,' but rather “ ftroceedinys taken under colour of the. 
Act.” that, eireumstance alone would not give a jurisdiction which this 
section was de.signed to exclude. The. Chota Nagpore Landlord and 
renant I’roeedure Act (Bengal, Act I. of 1879) is covered by tliis section, 
whicli having regard to the provisions of that Act bars the application of sect. 100 
(formerly 584). post. No second appeal therefore lies in a. .suit for arrears of 
rent brought under the provisions of that Act.(3) 


(1) Aga Mahomed H.imadani r. Oohen, 33 M.A.'i] (3892); Venlcatanarasimhav. Siiranna, 

0. 223, 22;t (1886). 37 M. 298 (3893). 

(2) Vclli Porija Mira r. Moidiii Padsha, (3) Klicdii Mahto v. Bndliim Mahtn, 27 0. 

9 M. 332 (188H); Apiiaiidai v. Nfiliari, 3(i 608. F. K.; s. e., 4 C. W. N. 333 (1900). 
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As already stat -d, tlie section saves stdts under laws passed under the 
Indian Councils Ad -i, providing lor tlie partition ol immovealilo property. 
Tlie word “ property ” in its strict sense is a right, hut is used also to denote 
the subject or rather the object of that right, and when so used may he looked 
upon as synonymous with “a thing.” In ordinary language, that word 
has the widest extent, including every species of acquisition in which 
an individual may have an interest or right, as lands, goods, chattels and 
effeet8.(l) But where, the right is common to all, it is not the .subject of 
property, as in the case of the right of the public to lish in the open sea.(2) 
The distinction between moveable and immoveable property is not coincident 
with the English law division as to knds and chattels, or real and personal 
property. Eor property according to English law may be immoveiil)le yet 
personal, as in the case of haseholds, or moveable and real, as in the ease of 
dignities and titles of honour. Further, things physically moveable may bo 
(jonsidered immoveable in law. 

In the Code as well as in the other Acts of the Indian Legislation, unless 
there be something repugnant in the subject or context, the i enii “ inmioveable 
properly” ineliules “land (indludiiig land covered by water), benefits to arise 
out of land (siicli as reut.s, annuities, ami other incorporeal Iiereditiinicnls), 
and things ‘ attached to the earth,’ which is dclincd in the. Transfer of Properfy 
Act 1o mean: (a) rooted in the earth, as in the ease of tj'ee.s and shrubs (but 
as to growing crops, vide ante ); (b) embedded in the earth, a,s iji the ease of 
walls or buildings; (c) attached to what is so embedded (for the pennaneut 
beneficial enjoyment of that to wliich it is attached), or ptintiancntly fastened 
to anytliing atlacluid to the earth.” (3) The lerin “ moveable pi'ojjcrty ” means 
p]-operty of every description except immovciiblo property,(4) and uiiiler sect. '1, 
.clause 13, includes growing crops. 

r 

5. (1) Where any Revenue (Jourtti are governed hy the 
Application oi the Code inovisions of this Code in those matters of 
to Revenue Courts. procedure uijon which any .special enactment 
applicable to them is silent, the Local (lovei'nincnt, with the 
previous sanction of the Govenior General in Council, iiiay, by 
notification in the local official Gazette, declare that any portioiis 
of those proviisions which are not exfresshj made a'pph’cnbh by 
this Code shall not tipply to those Gourte, or shall only apply 
to them v^th such modiheations as the Local Government, with 
the sanction aforesaid, may prescribe. 

(2) “ Revenue Court ” in sub-section (1) means a Court 
having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or profits of land 
used for agricultural purposes, but does not include a Civil Court 


(1) Seo Hukiii Chami, 46-48. (3) Act X. of 1897, b. 3 (20) (General 

(2) Babun Mayuulia v. Nugu Sliravucha, ClauHoti). 

2 B. l‘J (1870). ,(4) lb., u. 3 (3fi). 
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having original jurisdiction under this Code to try such suits 
or froceedimjn as being suits or froceedings of a civil nature. 

Object of section- -This section was fast added by sect. 3, Act VII. of 
1888, and in prcBi-ntinf' Ibc report of tlie Select Committee on the final draft 
of the l!il), wliicb was passed into tlrat Act, Sir Andrew Scoble said, “ The 
object is to preserve the summary character of rent litigation under local laws ; 
and it is justified on 1 lie ground that holding tlie provisions of the Civil Procedure 
Code, to be applii-able to the proceedings of the Rent and Revenue Courts, in all 
points w'liieli are not provided for in the .special Acts governing these classes of 
Courts, may be, the source of considerable endmrmssment to llie Administration, 
botli by llinnving impediments in Ihe way of tiic easy realization of the rents 
from wliich tlie land revenue is paid and impo.sing increased labour on the Rent 
Courts, whose time is already fully occupied.” As lu Revenue Courts generally, 
see notes to Preamble, (iiite. 

6. Saoe in so Jar us is otherwise expressly provided, nothing 

_ , , , „ herein coutained slialll operate to civt; any 

Pecuniary jurisdiction. ,, .--i-,- -..i ^ 

(oui't junsdicuoji ovei' .suns the amount or 

value of tiie subjeet-nuitter of wliich exeewLs the pecuniary 

limits (if iuiy) of it.s oi’dinary juriadiction. 

Jurisdiction. -Ill view of the e.viendeil scope of sect. 1 ot the ])Jcscn1 
Code the rejirodiielion of sects, (i and 7 of tlie last Code (except as to tliS tiiml 
}iara.gi'a}ih wliicli is the present section) has been considered unnecessiuy. 
The original section was first introduced into the Code of 1877, and was held 
by tlie Calcutta and Bombay High Courts to operate to limit- the jurisdiction 
conferred by sect. 223 of the former Code (see sects. 38, 31), 4], 0. XXT. ri. 1, 5), 
relating to tlie Courts by whicli a decree may be executed, then; being 
no provision in the Code which could, if uncontrolled by this clause, 
have operated to give a Court jurisdiction to try a suit (aBsiiniing such term 
to be limited to proceedings before-and up to decree) in excess of tlie limit.s 
of its pecuniary jurisdiction. It was proposed to introduce tlie words “ or 
yrocerdinijr in nuitx'’ to negative tlie view that a Court to wliich a decree is 
sent tor execution lias jurisdiction to e.xccute the decree tluiiigli the amoiinl 
c.vceeds the limiis of the previous jurisdiction of the Court, a point on wliicli 
there was a conflict of opinion.(l) iSee note to sect. 36, 0. XX. r. 12. But 
these words have been omitted. ‘ " 

7. The following frmisions sfiall ml extend to Courts con- 
Provinciai Small Cause stituted under tJw Frovineial Small Causes 

Courts Aet, or to Courts exercising the 
juri,sdiction of a, Court of Small Causes under that Act, that is 
to say,— 


0) Hee I’illfti v. IvatUKiiatitun Chuutlor t’. Aukhil Chundor ChuUorjoc, lU C. 

Chclti, 17 M. m (l8U;i); Uokul KriBto 457. 4(Wi (i88U). 
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(a) so much of the My of the Code as relates to — 

(i) suits exeefted from the cognizance of a Court of Svudl 

Causes; 

(ii) the exeention of decrees in such suits ; 

(Hi) the 'xecution of decrees against immomiblc ‘property; 
and 

(b) the following sedians, that is to say,-- 

sectimi !>, 

sectio'us Ot and HJ, 

sections n.i and so far as they relate to ■mjunciions and 
interloeutmiy oe'ders, and 

se'ciions !u; to 1IJ and 11.~. 

Provincial Small Cause Courts.— Section 17 of tlie Provincial iSiimH 
Caus<' Poiirt Act provides that tlio. procedure prcscrilKMl in the Cliapters and 
•sections of the fornu'r Code, specified in tlie schedule, should, .so far as those 
Ct|ui])ter aud se.ctions v\-ere applicable, be the procedure followed in a Court of 
Sjuidl (taiises in all suits connizable by it, and in all pr<X‘,eediiics arising out of 
such .suits : pro\'ided that aii applicant for an order to set aside a decree passed 
c.r fuirtc, or for a. review of judgjuent, shall, at the time of presenting his applica¬ 
tion. (!ifh(‘r dejiosil. in the Oonit the amount due from hijn under the decree 
or in j)ui’suancc of the, jiidginMit, or give, security to the satisfaction of the 
Coiiii,.for tlu^ jnn'forjnnncc of the decree or compliance with tli(i judgment, as 
the Court may diris t. Ami where a person has become liable as surety under 
this proviso tin; security may be realized in manner provided by sect. 253 
(id', now sect. 145), poxl. Tlie provisions of the former section have been arranged 
<n a mpre cimvciiient form. The wording of the section makes it clear, that 
the (lourts on wliiidi Nmall Cause jurisdiction has been conferi'ed are to e.’ccrci.se 
that jurisdiction according to the procedure provided for Small Cause Courts. 
As to the rules, see 0. L. 

8. iStivc its provided iti sections 24, -/.S' to 41, i 4, clauses 
Presidency Small Cause (®)) (b) and (c), lU, 7/ and I4~>to /.oV, and 
Ity tlic Pfesidency Small Cause Courts Act, 
1882, *Jie prorisioHs in the body of this Code shall not extend to 
any suit or proceeding in any Court of Small Causes established 
in tlie towns of Calcutta, Madras and Bombay. 

Presidency Small Cause Courts. —This section provide.s that ccrlaiji 
see.tions of the Code shall apply. Sect. 23 of Act XV. of 1882 extended certain 
portions of the Code specified in the second schedule to that Act to 
Presidency 8mall Cause Courts. That section and schedule were repealed by 
sect. 12 of the Amending Act I, of 1895. By sect. 5 of the latter Act the High 
Court may from time to time, by rules having the force of law, pre,scribe 
the procedure to be followed and the practice to be observed by the Small 
Cau.se Court either in supersession of or iu addition to any provisions pre¬ 
scribed on or before Uecember 31, 1894, and may cancel or vary any sueh 
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rules. Till! law and any rules and declarations made thereunder, with respect 
to procedure or practice in lorcc on that date, is in force unless and until can¬ 
celled or varied by rules made by the High Court under sect. 6 of Act I. 
of 189,5. Tlie High Court has made certain rules under which portions of the 
Code mentioned in the schedule annexed to the rules, with such modifications 
as arc indicated in that schedule, are extended to the Calcutta Court of Small 
Causes to he applied witii due regard to the other rules proscribed. This section, 
as it formeriy stood in the earlier Code, contained a second paragrapli autliorizing 
the Local (lovernment, by notification published iu the Official Gazette, to 
extend to the I'residcncy Small Cause Court c,crtain portions of the Code. This 
was repealed bv the I’resideuey Small Cause Courts Act.(l) As to the Rules, 
SCO 0. LI. 


(1)8. 2, Act XV. of J 882; see lii the mailer of T. 1*. Waller, G M. 430 (1883). 
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9 . The Courts shall (subject to the provisions herein coii- 
Courts to try all civil taiiiecl) have jurisdiction to try all suits of a 
suits unless barred. (^.iyil nature excepting suits of which their 
cognizance is eUher ex’pressly or impliedly barred. 

Explanatiofi: —A suit in wfliicli the right to property oi' to 
an otiicc is contested is a suit of a civil nature, notw'ithstanding 
that such right may depend entirely on the decision of questions 
as to religious rites or ceremonies. 

“ The Courts.”- -Tlve origiiuil side of tiie High (Joutt is a Coui't witliin Ike 
moaning of sect.!), and there is no enactment barring its jurisdii tioii to entertain 
a suit to set aside, on the ground of fraud, a decree passed liy another Court of 
Ttoue urr«nt j urisdieti on. (1) 

“ Provisions herein contained.” —Kefercncc may be made to those 
contained in sects. 10,11, 47 ; 0. IX. r. 9, in wliieii tjie bar of a suit is ab.solute, 
and to sects. 83,84,86, in which the bar is of a conditional or provisional charaelor. 
\.s rcigards tlic Government, Minors, Lunatics, Cliarities, see sects. 79, 92, 93, 
and 0. XXXU., jmt. 

Suit. —As to the meaning of this term, see notes to sect. 2, ante, “ Deci'ee.” 


Jurisdiction generally.^ —To constitute jurisdiction there must be iu the 
first place authority to ju^dge at all. If a Judge is not legally appointed, all 
Ids judgments, decrees and orders, are idlra vires and illegal, and fio (or the Bench 
of which lie is one, if the piocee,ding cannot be heard by a single Judge) has no 
jurisdiction to entertain any judicial pruceeding.(2) But if a person has in 


(1) Nundo Lai Boso v. Nistarini Dossee, 7 
(J. W. N. 353 (1902); B. c., 30 C. 369 (1902). 

(2) B. V. Gangs Ram, 10 A. 136,160 (1894). 
The validity of the appointment, under the 
High Courta Act, 1861, of Burkitt, J., whioh 
was there in question, was again raised before 
the Privy Council in Bulwant Bingh v. Rani 


Kishori, 20 A. 207, 293 (1897). Bee also 
Glyn ». Bonnaud, 2 Tayl. & Bell, 205, 224; 
as to appearance of Judge oil rule to show 
cause for want of jurisdiction, soe B. v. 
Judge Marylebone Couuty Court, 60 L. T. 97. 
Whore a rule was obtained upon a Judgo who 
hold that he had no jurisdiction, to show cause 
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all roKj)oc(s aclod as ,ludse, Hiat fact is presiijnpiivo ])roof, until tlus contrary 
1)0 shown, of liis duo appolntliiont to act iis a Judge of tho Coui’t.(l) 
11 a Juilgo is validly appoiutral but is disqualiliod from trying a suit by 
rctison of Ids pwsojial interest in it,(2) the judgment is erroneous and voidable 
but, not void.(.'l) 

Assuming the existence of oHicml authority and the. absonc.e of any dia- 
(|ualiCeation ; the next question is as to the juiisdiction to deal with the various 
jnatters whidi, in the exercise of liis general judicial authority, arc brought 
before tlic Judge for his determination. 

Jurisdiction, when used in its general sense with reforenco to a toint of 
Justice, means the power or authority of judging, and that Court is said to bo 
of competent {!) jurisdiction with regard to a suit or other proceeding, when 
it has power to hear or determine it or to exercise any judicial power thorein.{.')) 
“Jurisdiction,'’ said West, J.,(6) “according to the exact conception of it 
formed by the Roman lawyers, consists in teiking cognizance of a case involving 
the determination of some jural relation, in ascertaining tiie essential points 
of it, and in pronouncing upon them.” The word, however, is commonly 
used in two different senses; an use which Ims led to much confusion. It is 
sometimes used to mean jurisdiction in the ordinary sense above mentioned, 
that is, when used with reference to local or pecuniary j lu’isdictiou or with 
reference to the partics,(7) or jurisdiction with reference to tho subject- 
matter (8) of a suit. It is also used to mean the legal authority of a Coiut 
to do certain things. Tlius it has been said that if a Court has jurisdiction I o 


why he sliouUl not hear the ease, it was slated 
tliat it wa.s not usual for a Judgo to l)o 
i'oprc3entoi.l in a rule unless tho whole juris, 
(lietion of hk Court was in question : It. c. 
Judgo Marylobono (tounty Court-, CO L. 'J'. 
97 ; as in tho case of Maeknuoehio v. JVnzaiiec, 
li App. Cas. 42-1. 

(1) R. V. Uanga Ram, flspra, at pp). 156,1C7. 

(2) The priueiple ?icmo dehei fMsc judex in 
Iiropria cama is one of general application 
apart from legislative enactment; but this dis¬ 
qualification is expressly provided for by s. 
38, Act XII. of 1887 (Bengal Civil Courts); 
B. 17, Act Ill. of 1873 (.Madras Civil 
Courts); s. 23, Aot XIII. of 1879 (Oudh Civil 
Coui’tfi). See Hukm Chand, Res Jud. 380. A 
Judgo.hn wo ver, is not disqualified from trying 
a suit to which his Govornment is a i»arty : 
Hikiama Singh t>. Bir Singh, 1888, P. R. No. 
191; Aloo Nathu v. Gagubha Dipsangji, 19 
B. 008 (1894). [No Judgo can act in any 
matter in which he has any pecuniary intorost, 
nor where he has any interest, though not a 
pecuniary one, sufficient to create a real hh^.1 
Loburi Domini v. Assam Railway and Trad¬ 
ing Co., Ld., 10 C. 916 (1884). 


(3) Phillii)a V, Eyre, 0 Q. B. 22. In Aluo 
Nathu V. Oaguhlia Dijisangji, 19 B. 608 
(1894), the decree was sot aside uixni a" 
application made in revision. 

(4) “ I am of opinion that ‘ competent ’ 
means * having jurisdiction,’ that is with re- 
feronco to the pecuniary value aud nature of 
tho suite which tho Court has lo try.” Per 
Mahmood, J., in Nidhi Lai v. Mazhar Husain, 
7 A. 239 (1884); seo Authors’ Evidence Act, 
5th od., notes to s. 44. 

(5) Seo tile question of jurisdiction dis¬ 
cussed in Hukm Ohand’s Res Judicata, Iffi. v. 
ct seq.; and tin) same Author’s Civil Pro- 
etdurc Code,* 54. 

(6) Amrilrav r. Balkrislma, 11 B. 488, 400 
(1887), anil see definition given by Mahmood, 
J., in Har Prasad v. Jafar Ali, 7 A. 350 
(1885). 

(7) Har I’rasad r. Jafar Ali, 7 A. 360 
(1885). See Abdul Kadir v. Doolanbibi, 
37 B. 663 (1913). 

(8) It is used in this sense in Lcdgard v. 
Bull, 9 A. 191,203(1886); Sadasivao. Rama- 
linga, 2 I. A. 219, 233 (1876); Hurronatb 
Roy V, Scott, B. L. R., E. B., 036 (1867). 
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aiako a roauuul, Idiai torju I)eing uHod in tlic former souse, tlioii it is only in 
tlic latter sense that an erronoous order of remand cun bo trended as an order 
made without iurisdiction.(l) Further difiiculty lias been introduetij, it 
having been held that the same term nuxy mean one thing in one section of 
the (lode and another thing in another. »So the term, it lias been held,(2) is 
used in its f(jrmcr sense in sect. U9 (formerly 578), that is, in the sense of local 
and pecuniary jurisdiction and jurisdiction with reference to the subject-matter, 
while the same term in sect. 115 (formerly 622), may, it is said, well he taken to 
have })ccn used in a more comprehensive scnsc.(5) The term in tliis section is 
used in tlie first of tlie sensoa above mentioned. 

Tlie judgment or order of a Court without jurisdiction iu this last- 
mentioned sense is void and a mere iiullity.(4-) Jurisdiction derives from the 
Sovereign, and in British India has been conferred by the Charters and Letters 
Patent of the JfigJi (lourts, and as regards other Courts by various Acta of tlie 
Legislatm-o constitutiizg those Courts, giving them povvei-s and reguhiting their 
pro(‘.ediirc.(5) 

Tin’s jurisdiction may be of difterent kinds: (a) over tlic parties; (b) 
over the subject-matter; (c) lijcal; (d) pecuniary. I’wuliar powers may be 
given to particular Couits whilst other Courts uuiy be of restricted jurisdiction. 
But no Coiu’t has power to give judgment respecting a matter not submitted to 
it for decision, oven in a suit involving other matters whicli have been so 
subniitted.(6) 

The distinction must be kept between jurisdiction and errors in the 
ex(‘rcis) of jurisdiction. The ])r(M-.codhigs ol a Court having jurisdiction over 
tlie subject-matter and parties are not void, Jiowcver erroneous they may be. 
A judgment is not void simply bw^ausc it is erroneous. Tills is (evident from 
the very iiotitm of jurisdiction, which is the power to determine and not 

as to whether jiirisdictioa exists. This is not 
an exorcise of jurisdiction over the ease itself, 
but an investigation of another question, that 
of whether tho conditions of oognizanco arc 
satMcd: Araritrav v. Balkrishua, 11 15. 488 
(1887); Hureo Prosad v. Koonjo 15ehary, 1 
MuL-sh, 90, 101 (18152); Nasrun v. Watson, 3 
W. R. 215 (1885). As to tho effect of evidonoo 
given in a Court without jurisdiction, sco 
Authors* Kvidonco Act, 5th cd., note to s. 33. 
As to prohibition of inquiry into jurisdiction 
by executing Coui-t under 0. 21, r. 7, see 
Hari Govind Kalkundri v. Narsingrao 
Konhrrrao Desphande, 38 B. 149 (1913). 

(5) Vide post. As to tho presumptions 
affecting jurisdiction, see Autliors* Evidence 
Act, 6th od., notes to s. 114, ill. (f), and under 
heading " Kegularity ” ; Hukm Chand, Res 
Judicata, 422. 

(6) See per James, L.J., in Robinson v. 
Dhuleop Singh, 11 Ch. B. 798; Hukm Chand, 
Res Judicata, 451. 


(1) Mohesh Chuiider Das v. Jahiruddi 
Mollab, 5 C. W. N. 609, 612 (1901). [Bo it 
has been said that the Judicial Committee in 
Amir Hasan Khan v. Bhco Baksh Singh, 11 
C. (j (1884), used the term “ jurisdiction,” not 
in tho sense lluit the Judicial Commissioner 
had no jurisdiction in the first sense of tho 
word to entertain an application for revision, 
for he had tho same powers as tho High 
Court, but that he had exceeded his legal 
authority and ihat tho order was uUia vires: 
Har Prasad v. Jafar Ali, 7 A. 350 (1885). 
Bee Hukm Chand, Res Jud. 481 cl sc/j.'] 

(2) Ib. 

(3) lb., 014; liar Prasad v. Jafar Ali, 7 
A. 360 (1885); Dhaii Singh v. Basant Singh, 
8 A. 519 (1880), per Mahmood, J, 

(4) See Authors’ Evidence Act,5th ed.,note 
to 8. 44, where the question of eumpotency, 
fraud and collusion, as affecting judgments, is 
dealt with, and Hukm Chand, Res Jud, 397, 
484. A Court may, however, always inquire 
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merely the power lo delermine rigliUy.(l) So in tie nnder-mcntioncd case 
tlie Priv)' Council held that a judicial sale was not a nullity and could not be 
treated as invalid, notwithstanding irregulaTity even though a material one, 
for the jurisdiction of the Court to execute had been complete throughout. 
It had not been lo.st by reason of an error in treating a particular person as 
tlio legal representative of the judgment-debtor's estate, the Court having power 
to decide wrongly as well as riglitly.(2) 

It is a general principle, that whenever jurisdiction is given to a Court 
l)y an enactment, and such jurisdiction is only given on certain specified term.s 
contained in the enactment itself, these terms must be complied with in order 
to create and raise the jurisdiction, for if they are not complied with the 
jurisdiction does not arise.(3) 

Consent cannot give jurisdiction, which is absent as regards the subject- 
matter,(4) nor probably as regards local or pecuuiary (5) jurisdiction. When 
the .linlge line no inlicront jurisdiction over the subject-matter of a suit, the 
jjariua cannot by their mutual consent convert it into a projrer judicial proces.s, 
although they may constitute tlie Judge tlieir arbiter and be bound by his 
ilecision on the merits when these arc submitted to him.(6) 


(J) Hultiii Cluiid, U»-s Judicata, 47JJ, 4S2; 
wt wJuTf the (Vmi't liaK jwfWtT U> giunt ndici 
uf a particular kind, au error iii giving t<Mi 
much or not eunugh is never void, so long 
as it dooB not exceed its jKisaible pt»wer in any 
cause of the general class to which the oiio 
uudei' coJisideratinn hfdongs, ib, 45(>. And sec 
Amir Hasan Khan r. iShco Baksh Hingh, 11 (!. 
d (1884); ref., Har Prasad v. Jafar Ali. 7 A. 
:}45, :!4!) (1889); Badaini Kiutr v. J)inn Bui, 
H A. Ill (IHHfi); Mahomed Kulcmau Khan v. 
Patiina, 9 A. 104 (1880); and next uoit* and 
notes to s. 115; and seo Bhupendra Nath 
Busu ■('. llanjit 8ingh, 41 (1 ^84 (JOIS). 

(2) Malltayiin v. Nashan, 23 B. .‘W7 {1900), 
P. C. ; tlist., Baswantapa r. lUnu, 9 B. 8B 
(1884), in which the CiMirt had not the juris- 
dictioii whieh it purportwl to exei-cise. 

(2) Nusserwaiijeo v. Moer Mynoodw'ii, 6 M. 
1. A. 134, 155 (1865). Mo a Court could give 
judgment on an award unless under tho pro¬ 
visions of 8. 021 of tho last Code; Raja liar 
Narain Mingh t?. Chaudhraiii Bhagw'ant Kuar, 
13 A. 300 (1891); or admit a review afl-or 
uiuely days without being satisfied thatthejv 
is sufficient cause as directed by tho Limitation 
Act: Luchmau Singh v. Shumshore Singh, 2 
I. A. 58 (1874); or in violation of b. 629 of 
that (jode, prohibiting tho review of an order 
passed in roview : Muhammad Yusuf Khan 
V. Abdul Rahman Khan, 16 J. A. 104 (1889). 

(4) See note 0, post, and Hukm Chand, Res 


JmlieaUi, 109. 

(6) Sec iJukjn (.'Jiuml, Bes .ludfeala, 411, 
4i2, where it is stated that iiie question as Uy 
tho waiver of local jurisdiction has not yet 
received an authoritative decision i.i India. 
In Volayudam v. Arunachala, 13 M. 273 
(1889), it was licld that there was no waiver 
of pecuniary jurisdiction ; but the matter was 
one really not of jurisdiction but proccduH'- 
.See (h>ura<‘haiidra v. Vikramu, 2^ M. 367 
(1899). In (lurdeo Mingh e. Ohandrikah 
Singh, 3 C. L. J. (HI, 023 (I007),\ho term 
“ subject-matter ” appeara lo have been used 
in coiifcradiBfcinetiou to the other elements 
analysed. 

(6) Lodgard v. Bull, 9 A. 191. 203 (IHSti), 
P. 0.; fl. e., 13 1. A. 134; Minakshi Naidu v. 
iSubrainanya Sastri, 11 M. 20, P. C. (1887); 
H. c., 14 J. A. 100; Bihi Ladli Begain 
Bibi Haji Rubia, 13 B. 050 (1880) [suit eog- 
ui^abic by C. C. alone bi'tught in Court 
(»f Joint Subordinate Judge]; Denonath e. 
Adhor Chundor, 4 0. N. "W. 470, 473 (1900); 
Achha Mian v. Lurga Chum IaUw, 25 C. 140, 
161 (1897); Nassorwanjee v. Meor Mynoo- 
d(‘on, 0 M. I. A. 134, 101 (1855 ); Luchman 
Singh V. Shumshcre, 2 I. A. 68 (1874); 
Government of Bombay v. Ranmalsingji, 9 
B. H. C. R. 242 (1872) [property situate in 
territory of independent chief]; Lalmoneo 
V. Juddoonath, 1 Ind, Jur. N. S. 319 (1866); 
Keshav V. Venayak, 23 B, 22, 20 (1897); 
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AVhere, however, the Court liaB }urisdif.t.i*in over the subject-nmtter and 
over tlie person, and a defendant lutH some privilege which exempts him from 
the jurisdiction, such privilege may, it has been said, be waived.(1) So where 
the objection to the jurisdiction was baaed on the ground of the defendant 
being a Sirdar of tl a Deklian, wlio as such was not subject to the jurisdiction 
(}f the Munsif's Court whicli passed the decree, it was held that the defendant 
must be taken to have waived the want of jurisdiction and that it was too late* 
to raise it wlien tlie decree was sought to be executed.(2) And there are numerous 
autliorities whicli establish that when, in a cause which the Judge is competent 
to try, the parties, without objection, join issue and go to trial upon the merits, 
the defendant cannot subsequently dispute his jurisdiction upon the grounds 
tliat there are irregularities in the initial procedure whicli, if objected to at tlie 
time, would have led to the dismissal of the 8uit.(3) 

Under the former Codes it was held that an objection to jurisdiction might 
be raised at any stage of a suit, even after remand by the High Court iu second 
appeal,(4) and that the Court, would receive and adjudicat(‘ a point of 

Viaimn fe'akharam Krishnaruo, 11 B. 153 impressed by the observations of Markby, J., 
{188<i); Hoy Bhoope-ndro Nath Chowdhry v. iaKkowri8ingh?J.Bijaynath,4 B. L. K., A.C, 
Kaloo l*ro3unno (Jhose, 24 W. R. 205 (1875) 111, in which it was held that tho conduct o[ 

[consent cannot give jurisdiction nor alter tho tho poxtir^ was immaterial]; Minakshi v. 
nature of the doeroo. An agreement intro- Bubniman^, 141. A, ICO (1887); Sankumani 
ducing fresh parties cannot be substituted for r. Ikoran, 13 M. 213 (1889); Vishnu Sak- 
tho deer 'o or become capable of execution haram v. Krishiiarao, 11 B. 153 (188fi); Buna 
as if it was tho original docreoj; Haraasamy Bibce v. Klioda Buksh, 22 W. R. 390 (1874); 
Chettiar v. Orr, 20 M. 176, 178 (1902); Akie- Khcmna Gowala v. Budoloo Khan, 6 C, 251 
manneasa Bibi v. Mahomed Hatein, 31 C. (1880) [reference to arbitrathm]. Sec Hukm 
(1904); Kumasasami Reddiar v. Sabba- (Jhand, R<^ Judicata, 408-473. 
raya, 23 Itf. 314 (1899) [transfer of appeal, (4) Keshav v. Vinayak, 23 B. 22 (1897); 
but. absence of notice of transfer may bo and see Sa_^d Nyambula v. Nana, 13 B. 424 
waived; Sankumani w. Koran, 13 M. 211 (1S8S) [objectiou taken for first time in 

(1889)}; Krishnan Chetti e. Muthu Balandi, second appeal]; Velayudam i’. Arunachala, 13 
22 M. J72 (1898) [appeal]; Aukhil CImnder M. 273(1889); Mohan Ishwar v,Haku Rupa, 

Baboo Moheenee Mohiin, 4 0, L. R, 491 4 B. 638, 039 (1880), and cases there cited; 

(1879) [id,]. ■ Bipin Bchary Chowdhry v. Ram Chunder 

(1) See Hukm Chand, Res Judicata, 412. Roy, 14 W. R. 12, 15 (1870); Macdonald v. 

(2) ;^xpar^sManoha^Bhiv^av,2B.H.C!.R. Riddell, IG W, R. Cr. 79 (1871); Shri 

374 (1865); rol, Morn v. Gopal, 2 B. 132 Sidheswar Pandit v. Shri Harihar Pandit, 
(1877). It is to be observed, however, that 12 B. 165 (1887); Chundec Churn l>utt v. 
the objection in tho former casoVas taken in Eduljeo Cowasjoe, 8 C. 678 (1882) [Small 
execution proceedings, and a Court executing Cause Court reference—^new trial—though 
the decree has no power to go into the mcrita no objection at tho original hearing]. In 
of the decree. Har Naain Singh v. Chaudhrain Bhagwant 

(3) Ledgard v. Bull, 9 A. 191, 203 (1886), Kuar. 13 A, 300 (1891), the Privy Council, 
B. (',; Pisani u. Att.-Gcn. for Gibraltar, 5 holding that a Judge had acted without juris- 
B. C. 615 (1874) [departures from ordinary diction, set aside tho decree, although tho 
practice by consent are of everyday occur- point was not raised either in the first Court 
renco]; ►Sodasiva v, Ramalinga, 2 I. A. 219 or tho Court of Appoal in India : Nidhi* Lai 
(1875); s. e., 15 B. L. R. 383 [Court had v. I^zhar Hossein, 7 A. 230 (1884) [provided 
general jurisdiction though exorcise of that there is on tho record sufficient material to 
jurisdiction was irregular. The P. C. at substantiate the objection]. 

p. 403,16 B. L. R., stated that they .were not 
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jurisdiction tliougJi not 1^'iken in tlio lower Cmu-t, because acts done witliout 
jurisdiction are acts of no legal effect at all and might be. set a8ide.{l) At the 
same time it was said that though the question of jurisdiction miglit be taken 
for tlie first tijiie on appeal, yet if the want of jurisdiction did not appear upon 
the pleadings, evidence or admissions of the parties, tlio Court would 
not, upon a mere sugge,stion, remand the case to ascertain fiirtlier facts in 
order that tiu! quesf.ion of jurisdiction might be considered.(2) The objection 
should be raised iji tlie course of the proceedings. Ho wlio liaving an appeal 
and a special appeal on a question of jurisdiction, lias not availed himself of 
thoiSe remedies, rcminciavit juri 'pro se itilroducto. An omission to urge objections 
tliere is to be treated when the proceedings have l)ecn completed as con¬ 
clusive.(3) When no objection to the jurisdiction of the first Court was 
j'aised in the grounds of a regular appeal and the first Appellate f.iourt declined 
to hear fhe question argued, it was held that the objection should have been 
considered and de<dded.{4) The present Code, however, enacf.s that no obje(dion 
to jui'isdicfion (“jilace of suing”) shall be allowed in any appeal or revision 
unless taken in ihc Court, of first instance before settlement of is,sues 
(sect. 21, post). 

If a party protest against jurisdiction he is not bound to rettte; he can 
go Uirougli tlie case subject to protest.{5) If an objection to jurisdiction is 
first taken at a late stage of the suit, and the jurisdiction is doubtful, the proper 
course is to proceed to determine the Buit.{6) As to the form of the order where 
an objection to jurisdiction is raised and allowed, see notes to 0. VII. r. 10. 
In some cases a party has been held to be estopped from proving want of juris¬ 
diction in a subsequent suit (7) or in further proceedings.(8) 

Subject-matter. —Jurisdiction over the subject-matter primarily depends 
on the nature of tlie cause of action alleged and of the relief asked. It is noh 
liowevcr the existence of a cause of action which constitutes the subject- 
matter, but the allegation of such existence.(9) Nor is the subject-matter of 


(1) Gooroo PoTsad Roy v. Juggobundhoo 
Mosoomdar, W. R.. Sp. No., p. 1C, E. B. 
(18G2); Bamayya v. Subbasayadu, 13 M. 2C 
(1889); Bajnarain v. Ananga Mohan, 2G (!. 
C98, 600 (1899). As regards estoppel against 
pleading want of jurisdiction, sec Authors’ 
Evidence Act, Cth ed., Introduction to Ch. 

vin. 

(2) Naimudda Jowardar ». Scott, 3 B. L. R. 
283 (1809). 

(3) Naro Hori v. Anpumabai, 11 B. 160 n., 
171, 172 (1874), vide 'post, “Estoppel.” 

(4) Motilal Ramdas v. Jamnadas, 2 B. 
II. G. R. 40 (180C). Otherwise if it were only 
an irregularity: Bam Kishen Upadhia v. 
Dipa Upadhia, 13 A. 680 (1891). 

(.5) Hamlyni). Bottcly, 6 Q.B.D. 63(1870); 
rf. Lcdgard v. Bull, 9 A. 191 (1886); ns to 
costa whore the pica of want of jurisdiction is 
raised and allowed, but the party raising it is 


responsible for the prior proceedings, see 
Aftabooddeon Ahmed v. Mohinee Mohun 
Doss, 15 W. B. 48 (1871). 

(6) Bagram v. Moses, 1 Hyde, 284 (1864). 

(7) See Hukm Chand, op, c,it, 418; Naro 
Hari ®. Anpumabai, 11 B. 160, n. (1874), 
ante; Drobo Moyee v. Bipin Mundul, 10 W. B. 
6 (1808); Gbpo Nath v. Bhitgwat Pershad, 
10 C. 707 (1884); Ooma Boonduree-v. Bepin 
Boharce, 13 W. B. 229 (1870); Nohora Roy v, 
Bodha Pershad Singh, 4 C. L. B. 363 (1870). 

(8) Hukm Chand, op, cit, 420; Mohammed 
lIoBsein v, Akayya Narain, 2 B. L. B. Ap. 42 
(1869); Naimudda v. Scott, 3 B. L. B. 283 
(lk69), supra; Koylash Chunder v, Ashrup 
Ali, 22 W. B. 101 (1874). As 1o s. 11 of 
tho Suita Valuation Act, 1887, mile post, 
“ Pecuniary Jurisdiction.” 

(9) See Hukm Chand, Bes Judicata, 240 
el stq. 
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a suit necessarily identical witli the property to which tlio suit relates. Tlie 
subject-matter of a suit is generally the specific thing sought in it. In a suit 
for damages for injuring a carriage the subject-matter would in one sense be 
the carriage, but tlie object of the suit would be the amount demanded. Where 
there is no material property concerned, as in a suit for slander, the subject- 
matter cannot be identified with a tangible thing. Wliere, on the other hand, 
the claim is for a particular field, that field as a material object is sought and 
is regarded as the subject-matter of the suit. These meanings of the term are 
not inconsistent. They are reconciled by saying that the field is the subject- 
matter in so far as it is conceived as embraced in the command or adjudication 
sought. Hence what is sought is the true measure of the subject-matter, not 
what the suit is about in a wider and vaguer sense.(l) It has been recently held 
by a Full Bench of the Bombay High Court, that where the main purpo.se of a 
suit was to determine a right to immoveable property, a Small Cause Court had 
noveitlielesR jurisdiction to entertain it if the relief ashed was not for immoveable 
propoi'ty, hut for payment of a sum of money.(2) 

In every suit the plaintiff advances two matters for determination:— 
whether ground exists for resorting to the Court for aid, and if it does, the relief 
claimed as due. Neither of these matters alone, is the subject-matter of 
the suit, to the exclusion of the, other, sine^ each alike is matter necessary to 
bo detenuiiiod in the suit before a deereo CAn be granted to the plaintiff.(3) 
Nor can the nature of the defendant’s plea affect the jurisdiction acquired by a 
Court over the plaintiff’s claini.(4) Even an equitable claim of set-off, to which 
0. VIH. r, 0, poH, docs not apply, will not bo taken cognizance of by a Court 
if it is in excess of its pecuniary jurisdiction, though that circumstance will 
not affect the jurisdiction of the Court over the suit itself.jb) Jurisdiction 
^)Vci' the subject-matter must exist throughout the proceedings in the suit. 
Jm-isdif,tion must exist at the time of its institution as well as at that of its 
disposul.(O) The decision in Shamrav v. Niloji (7) is not against this view, as 
the decision is gi-oundcd on the (urcumstance that jurisdiction in proceedings 
ta.kcii for the execution of a decree is by law not made to depend on the amount 
in respect of which the execution is taken, but on the amount claimed in the 
suit in which the decree was given.(8) 

The late Supreme Court possessed no Appellate Jurisdiction hut a general 


(1) Per West, J., in Bakshraan Bhatkar v. 
Babaji Bhatkar, 8 B. 31, 34 (J883); Hukm 
Chand, op. cit. 293. 

12) Puttangowda v. Nilkanth Kalo Dos- 
phande, 37 B. 675 (P. B.) (1913); and see 
Vinayak v. Krishnarao, 25 B. 025 (1901). 

(3) Harnam Singh v. Kirpa Bam, 1887, 
P. R. No. 1, cited in Hukm Chand, op. oil. 
299, 300. 

(4) Oobind Singh v. Kalhi, 2 A. 778 (1880); 
Bahadar v. Nawab Jan, 3 A. 822 (1881); 
Cbandu v. Kombi, 9 M. 208 (1886); Bhaj Mai 
V. Inhora, 1888, P. B. No. 169, cited in Hukm 
Chand, op. rit. 294, where otlier sinn'lar cases 


from the Punjab Chief Court are cited. The 
value of the suit is not altered by the plea of 
the defendant, whether that plea he true or 
false: Jag Lai v. Har Narian, 10 A. 524 
(1888); Shumbhoo v. Prankristo, 13 W. R. 
105 (1870) [jurisdiction depends upon the 
way the suit is framed], 

(6) Brojendra Nath v. Budge Budge Jute 
Mill, 20 C. 527 (1893). 

(6) See Hukm Chand, op. oil. 405; Chanda 
«. Kombi, 9 M. 212 (1886). 

(7) 10 B. 202 (1886). 

(8) Hukm Chand, op. cit. 405, 400. 
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as well as a local original jurisdiction embracing matters civil as well as 
criminal. It executed its own write and processes throughout the provinces 
and distri(;ts annexed to and made subject to the Presidency of Fort William, 
such province.s and districts being within the limits of its general juris¬ 
diction. 

The jurisditdioii of the High Court is, in some respects, analogous to that 
of the iSu)ireni(‘ Court; but is, in other respects, wholly dissimilar. It has an 
Appellate Jurisdiction, as extensive, as that possessed by the late, Sudder Court, 
which it never exerdsea for the purpose of enforcing its decrees or orders, the 
same being enforced through the subordinate. Courts: and it has an Extra¬ 
ordinary Original Civil Jurisdiction, and also an Extraordinary Original 
Criminal Juri.sdiction, peculiar to itself. It has, besides, a Civil Jurisdiction, 
a Criminal Jurisdiction, an Admiralty and Vice-admiralty Jurisdiction, a 
Testamentary and Inte,state .Jurisdiction, and a Matrimonial Jurisdiction. 
Beets. 11 and 12 of the Letters Patent, e,onstitnting the High Court, relate, to 
its Original (hvil Jurisdiction ; sect. 13 to its Extraordinary Original Civil 
Turisdiction; sects. 21 and 22 to its Ordinary Original Criminal Jurisdiction; 
sect. 23 to it.s Extraordinary Original Criminal' Jurisdiction; sects. 31 and 32 
to its Admiralty and Vice-admiralty Jurisdiction; sects. 33 and 34 to its 
Testamentary and Intestate Jurisdiction; sect. 35 to its Matrimonial Juris¬ 
diction ; and sects. 24, 1.5, and 16 to its Appellate Jurisdiction. Its Ordinary 
Civil Jurisdiction, unlike the Jurisdiction of the Supreme Court, is merely 
local; as is also its Matrimonial Jurisdiction. Its Extraordinary Original 
Civil Jurisdiction is to try and determine any suit being or falling witSin the 
jurisdiction of any Court, whether within or without the, Bengal Division of 
the, Presideney of Fort William, subject to its superintendence, when it shall 
think proper to do so, cither on the agreement of the parties to that effect, oii 
for the purposes of justice. Its Ordinary Original Criminal Jurisdiction is 
both local and general, and is in all respects the same as that exeroised.by the 
Bujuemc Court on its Crown side. Its Extraordinary Original Criminal Juris¬ 
diction is over all persons residing in places within the jurisdiction of 
any Court, formerly subject to the superintendence of the Sudder Nizamut 
Adawlut at Calcutta, whether within or without the Bengal Division of the 
Presidency of Fort William; and, in the exercise of this jurisdiction, it has 
authority to try, at its discretion, any such persons brought before it on charges 
preferred by the Advocate-General, or by any Magistrate, or other officer, 
specially appointed by the Government in that behalf. Its Admiralty 
and Vice-admiralty Jurisdiction is the same as that*exercised by the Supreme 
Court on its Admiralty side, and by the late Vice-admiralty Court. Its 
Testamentary and Intestate Jurisdiction is the same as that exercised by the 
Supreme Court on its Ecclesiastical side. As regards the. Original Civil 
Juri.sdiction of the Court, sect. 2 of the Letters Patent provides that “the 
High Court of Judicature at Fort William in Bengal, shall have, and exercise. 
Ordinary Original Civil Jurisdiction, within such local limits as may, from 
time to time, be declared and prescribed by any law or regulation, made by 
the Governor-General in Council, and, until some local limits shall be so 
declared, and prescribed, within the limits declared and prescribed by the* 
Proclamation fixing the limits of Calcutta issued by the Governor-General 
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in Council, on Uie lOth day of September, 1794, and the Ordinary Origina 
Civil Jurisdiction of the said High Court shall not extend beyond th( 
limits, for the time bein_g declared and prescribed, as the local limits of sucl 
iurisdiction.” As no law or regulation has been made by the Governor 
General in CouncH, declaring and prescribing local limits, within which th( 
Ordinary Original Civil Jurisdiction of the Court is to be exercised, thf 
limits of the town of Calcutta are the present limits within which jurisdictioi; 
is to be exeroi8ed.(l) 

Certain Courts are of limited but exclusive jurisdiction, such as the 
Presidency and Provincial (Act IX. of 1887) Small Cause Courts, which have 
limited jurisdiction of an exclusive character over certain classes of suits foi 
money or moveable property, which may be tried summarily and which or 
that ground are excluded from the jurisdiction of the ordinary Civil Courts, 
There are, however, numerous rulings to the effect that the nature of a suit 
is not changed because a question of title is incidentally raised in it.(2) 
Ah to other Courts of exclusive jurisdiction, see p)st^ “ Either cx 2 ^resshj or impliedly 
barred’’ As regards the valuation of the subjec^t-matter as giving jurisdiction, 
see “ Pecuniary Jurisdiction’' post. 

Just as sect. 9 of the last Code enacted that no person should be exempted 
from tlie jurisdiction, so as ri^gards suhjcct-malier sect. 10 enacted that, subject 
to l,he provisions of the Code and other enactments to which reference will be 
made, no civil cause is exempted from the jurisdiction of the Civil Courts {vide 
post). Generally speaking, with the exception of Small Cause Courts (3) and 
Revenue Courts (4) the jurisdiction (subject to the conditions mentioned in 
sect. 10) as regards the subject-matter is not limited, though the power to 
take cognizance of a particular suit may be affected by its value. So though 
• a Munsif in Bengal may try all suits cognizable by Civil Courts, lie can only 
do so fn the case of suits the value of wliich usually does not exceed 1000 rupees. 

(a) Local jurisdiction.--The jurisdiction of a Court, apart from 
statutory power, can only be exercised over persons who are within its 
tf'rritorial iiinits.(3) For the exercise of judicial power this country is 
divided and subdivided into small local areas, varying for different grades of 
C uirts and generally liable to a change, by the Executive Government.(fi) 


(1) Sogoro Dutt V. Ram (‘hmider Mitter, 
1 Hyde's Reports, 130 (1803), per Wells, J. 

(2) Alagiriiami v. Innasi, » M. 127, F. B. 
(IH81); Manappa v. McCarthy, 3 M. 192, 
F. B. (1881); Bapuji i?. Krishaji, 15 B. 400, 
403, 404 (1890); Mohesh Mahto v. Sheihli 
Piru, 2 C. 470 (1877). F. B. [no special appeal 
lies, though a question of title may have been 
incidentally raised]; Radha v. Oudadhnr, 
15 W. R. 106 (1871) [the decision on title is 
not conclusive, except as regards the claim in 
that suit]. It is the nature of the suit as 
described in the plaint, and not the nature of 
the defence which determines jurisdiction, 
virfp pofit^ p. 78 , regards the juris¬ 


diction in particular cases of Presidency and 
Provincial Small Cause Courts, as also 
Courts of Cantonment Magistrates and ('Courts 
of Bequest, sec cases cited in O’Kincaly’s 
Civil Procedure Code, notes to s. 15. 

(3) Vide ante. 

(4) See as to these Hukm ('hand. Res 
Judicata, 268; O’Kmcaly's Civil Procedure 
Code, notes to s. 15, and post 

(5) Hadjee Kaseem v. Hadjoo Isupf, 6 
C. W. N. 829 (1902). 

(6) See Hukm Ohand, Res Judicata, 318 et 
aeq. In England local venue in rospp.c-t to 
local matters continued down to 1873, when 
ioced venues were abolished, but Courts of 
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The limits of these areas determine the local limits of the Courts’ jurisdiction 
for the trial of original suits and appeals. Personal jurisdiction depends on 
the place of residence or business of the defendant. The former for transitory 
actions, that is, actions which are brouglit on occurrences which happen any¬ 
where, depends on whether the cause of action or part of the cause of action 
arose within the local limits of the jurisdiction, and for local actions or actions 
relating to immoveable property or for the recovery of moveable property 
actually under distraint or attachment, depends on the situation of the 
property within the locial jurisdictiom The case of moveable property attached 
or under distraint is an exception to the general rule that personal property 
has no locality, by which it is not meant that it has no visible locality, but that 
it follows the person and is governed by the law which governs him.(l) ThC' 
exception in the Code (2) is probably founded on the fact that in the case 
given tlie sUm of the moveable property is fixed and cannot bo altered by any 
]) 0 ]’Hon at his pleasure, and, perhaps, also for the convenience of judicial 
administration. The limits of these difierent areas determine the local limi(,s 
of the dourts’ jurisdiction for the trial of suits and appeals. The difficulty 
exists in what has been fitly described a.s the localization of suits, and rules 
have therefore been enacted by the Legislature for determining IJie circum¬ 
stances in which a suit may be taken cognizance of by the Courts having 
jurisdiction in any particular area. 

Clause 12 of the Letters Patent dcterjnine the ordinary original juris¬ 
diction of the Presidency High Courts, the Higli Court at Allahabad having 
no ordinary original (dvil jurisdiction.(3) There has, however, been cortdder- 
able conflict of opinion as to the several essentials of jurisdiction fur which 
provision has boon jnade by these Charters,{4) chiefly as to the nature of “ suits 
for land.” To avoid such differences of opinion in the Provincial Courts, the ^ 
Code, in setjts. 16-20, poxl, makes detailed provisions as regards jurisdiction, 
and in any case governed by those sections there can hardly bo any difference 
as to the character of the local suits, to which the principle of territorial juris- 
duition must bn lield fo apply. These provisions, as also those contained in the 
(Iharters, are dealt with in the Hotes to those sections. 

It lias been held that a Court, has no jurisdiction to hear and decide a suit 
or appeal within its jurisdiction and cognizable by it, if it is instituted 
in a Court not having such jui'isdicl.ion,^) oven though it may bo transferred 
to it by liigher judicial autliority. The Calcutta Court has held (6) tliat it 

• < 

Equity, whiuh were always unfettered by (2) S. 16, cl. (/). 

local venue, entertained suits affecting lands (3) As to the distinction botwocn ordinary 

abroad. See Corapanhia de Mocanibiquo v. and extraordinary jurisdiction, seo Navivahoo 
British South Africa Company, 1892,2 Q, B. v. Turner, 16 I. A. 102 (1889). 
h8. Tho local limits of the Calcutta High (4) Soo notes to ss. 17, 18, post. 

Court were fixed by proclamation of tho (6) Pachaoni Awasthe v. llahi Baksh, 4 

Govomor-rieneral on 10th Sept., 1794, and A. 478 (1882). 

aro given at p. 461 of Bolchambor’s Rules and (6) Peary I^ll Mozoomdar u. Komal 
Orders, od. 1900. Kishoro Dassia, 0 C. 30 (1880 ); Ram Narain 

(1) Ciompanhia do Mocainhiqao ». British Joshy v, Farmeswar Narain Mabta, 25 C. 
Soutli Africa Co., 1892, 2 Q. B. .397, per Ixird 39 (1897); R. v. Mangal Tokehand, 10 B. 274 
Esher. (1886) [Cr. P. C„ s. 526]. 
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could direct tlio transfer of an appeal only from a Court having jurisdictio: 
to receive and try it, and that decision was approved of by the Judiciu 
Committce.(l) 

As to the jurisdiction over proceedings in execution of a decree, see sect 
38, 'posl. 

An appeal cannot be heard upon the merits unless the decree from whic' 
the. appeal was preferred was passed by a Judge having jurisdiotion over th 
matter in dispute. Tlie Appellate Court is only a Court of En-or, and th 
trial by an Appellate Court cannot be accepted in place of a trial b; 
tJie Court of first instance.(2) But though the Appellate Court (anno 
entertain the appeal on the merits where a Subordinate Court has no jm-is 
diction over the trial of a suit or appeal, the Appellate Court authoriz(.'d b 
hear appeals from that Subordinate Court has power as such to set, aside it 
proceedings on an appoal.(3) So where a defendant appealed from Ihi 
IJeputy Collector to the District Judge and the plaintifi then appeah'd to thi 
High Court, upon an objection to the hearing of the app('.al, on-the groiiiu 
that as no appeal lay to the District Judge a fortiori no appeal lay to tlie Higl 
Court,, the objection was overruled and the High Court rev(irBod the decree o 
the District Judge and restored that of the fn-st Cour1..(4) As to the (iffect o 
absence of obj((ction to jurisdiction, see sect. 21, jml. 

(h) Personal jurisdiction.—As already stated, jurisdiction is conferroc 
by the various Cliartcrs and Letters Patent and Acts of the Legislature, t( 
wliicii recourse must be had, to dciterminc the extent of juri.sdiclion in tin 
case of any particular suit and Court. And such jurisdiction may be con¬ 
sidered with reference to the (a) parties, (b) subject-matter, (c) local, am 
, (d) pecuniary limits. 

In tbe first place t.his section and seet. 10 of the last Ccsle enact genera! 
rule,s which are applicable to all Civil Courts. 

Their effect jaay bo generally, though succinct^, expressed in the language 
of (tarth, C. J., in a case in which the defendant was master of an Italian vessel; (5] 
“ There is no doubt wliatever that by the law of this countr}', which is the same 
in that re.spoct as the law of England, Civil Courts as a general rule, have juris¬ 
diction to try (dl civil suits again,st all persons of any nationality within the local 
lijnil.s of their jurisdiction.” 

Sect. 10 of the last Code dealt with jurisdiction over persons. Ihior to 
1850, Courts presided over by native officers were not competent to take cogniz¬ 
ance of sffita to which’EuTopeanR or Amciricans were parties. The Code ol 
1859 enacted tJie same rule as that contained in sect. 10 of the last Code. The 


(1) Lodgard v. Bull, 9 A. 191 (1886). But 
SCO Hnkm ('haml, Ro-fi Judicata, 45S. 

(2) Velayndam r. Aninachalo, 13 M. 273, 
274 (1889), 

(3) Jwala Prasad p. 8alig Ram, 13 A, 675 
(1891). 

(4) Ib. In the case cited in the last rote, 
as it was hold that noithor oi the lower Gourte 
had jurisdiction, the High (Jonrt sot aside the 


dccrooB of bdth Courta, dismissed the suit, 
and dimeted tlmt the plaint be rotumod for 
presentation in the proper C'ourt. In these 
oases there is merely an inquiry as to whetffer 
jurisdiction exists. As it is open to the first 
Court to make such inquiry, so can the Appeal 
Conit if the former errs. Bee Hukm Ohan<l, 
Hos Judicata, 400. 

(6) Oiaerr. Lavezzo, 10 C. 878,882 (1884). 
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provisiona conl.aiiied in that, soction were first enacted by Act XI. of 1836, 
and were reproduced in the C!ode of 1859, and in subsequent Codes. Their 
retention has been considered no longer necessary, the principle of law winch it 
embodied having been sufficiently established. 

The repeal of sect. 1.51 of the Army Act by .51 & 52 Viet. c. 4, s. 6, has 
removed the limitation on the general jurisdiction of Civil Courts in regard 
to suits for debt against officers holding the King’s CommiBsion.(l) There 
are particular eiuictments (2) exempting from the ordinary jurisdiction 
particular persons or classes of persons, and sect. 80, p>ist, contains special 
provisions relating to princes, chiefs, ambassadors and envoys. There was 
nothing, however, in sect. 10 which affected such personal exemptions, as they 
were not on the ground of descent or place of birth, but by virtue of special 
enactments. 

The exemption of independent foreign Sovereigns from the jurisdiction of 
all Civil Courts is, as a general rule, universally adraitted.(3) As to the con¬ 
ditions in which protected independent native princes may bo sued, see sect. 
86, po.ri. “ It is an atiribute of sovereignty and an muvorsal law that a State 
cannot be sued in its own Courts without it's consenf .” (4) A Sovereign 
State may, however, bring and nuiintain a .suit as any other suitor. As to 
suil.s by foreign States, see sects. 84, 87, fod. In India, however, the 
Government, unlike the Crown, can be and is often sued. And this is so on 
necount of the original trading character of the East India Company, who in 
course of time acquired the Government of India, and from whom the late 
Queen took over the Government. The statute 21 & 22 Viet. c. 106, which 
transferred to the Crown the possession and government of the British 
territories in India, expressly provided for a continuance of both the nature 
and the extent of liabilities with which the revenues of India in the Company's 
hands were chargeable. As the Crown could, however, not bo sued a's the 
East India Company could have been, in her own Courts, it was enacted by 
sei-.t.. 65 that the Secretary of State in Council should and might sue and be 
sued as a Body Corporate and that all persons might have the same remedies 
against the. Secretary of State ns they could have done against the East India 

(1) Pike V. Carey, 1897, All. W. N. 203. respect to certain ifhembcrs and servants of 

(2) Thoso exemptions goneraliy have refer- the family of the late Nawab of Surat named 
onco to tho head or members of certain in the Act, the consent required being that 
families which ruhxi tracts of country since of the (lovernor of Bombay. 

conquered by tho British Government. (3) Sco Hukrt Chand, Res Judicata, 372 

Reference, for instance, may be made to s. 2, ; Migholl v. Sultan of Johore, 1894, 1 

Act Xlir. of 1868 ; s. 11, Act XVIT. of 1863, Q. B. 149; but a foreign sovereign may 
relating to tho consent of the Governor- submit to the jurisdiction by a submission in 
General to suits against tho cx-King of Ondh the face of the Court, as, for example, by 
and tho Nawab Nazim of Bengal; to s. 2, appearance to a writ, ib., per Lopes, L.J. 

Aot XX. of 1873 ; s. 1, Act XXXVII, of 3858, (4) Per Sir Bames Peacock, C.J,, in P. & 

which enact the same with reference to tJio 0. S. N. Co. v. Secretary of State for India, 5 
Prince of Areot and certain members of tho B. H. (’. R. App. I (1801); Nobin Chundor 
family of the late Nawab of tho Carnatic Dey v. Secretary of State, 1 C. II (1875); 
named in the Act, tho consent required being The Secretary of State v, Hari Bhanji, 5 M. 
that of the Governor of Madras; to Act 277 ^1882). 

XVITT. of 1848, which enacts the same with 
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Company, and that the property and effects thereby vested in the Crown for 
tlie purposes of the Government of India, or acquired for fhe said purposes, 
should be subject and liable to the same judgments and executions as they 
would, while vested in the Company, have been liable to in respect of debts 
and liabilities lawfully contracted and incurred by the Company. It may 
therefore bo geneially said that the liability of the Secretary of State to bo 
sued depends on that of the East India Company, and the liability alleged 
must bo one incurred on account of the Govenmient of India.(1) But as the 
latter eoidd not be, therefore the Secretary of State cannot be, sued lor all its 
acts. The Company, though established originally for purpo.ses of trade, 
acquired iu time sovereign powcrs.{2) Therefore acts done in the execution 
of these sovereign powers were not subject to the control of the Municipal 
Courts.{3) Though the principle is well establislicd, there is some conflict of 
opinion as to what acts arc to be deemed acts of Stale, and llierefore beyond 
the cognizance of the Civil Coiir(a.(l) The meaning of an “ a<'t of State ” 
has been defined by the Piivy Council to be “something which appertains to 
tlie functions of Government.’’ (5) 

Several Indian Acts exenjpt from the jurisdiction of Civil Comts various 
acts of executive and revenue officers done in discharge of the work of adminis¬ 
tration. See, for instance, Act IX. of 1859, relating to the claims to property 
.seized as forfeited, and post, " Stihjccl-mallcr.'’ The exemption in some cases 
only extends to certain Courts or classes of Courts.(fi) 

As a general rule, the Court has jurisdiction over all persons, whether 
sulijosts or foreigners,(7) present in the State at the time of the institution of 


(1) yhivubhivjau v, Kcurotury uf State, 28 B. 
,311 (1904). 

(2) Soo Gibsou V. Jiiist India Cu., C Bing. 
N. 0. 273. 

(3) Secix^tary of State v. Kaniachei Boyce 
Sahiba (I’aujoro Case), 7 M. 1 A. 479 (1859); 
East India Company v. Syed Ally, 7 M. 1 A. 
578 (1827); KIpbinslouo t’. Bodreobund, 1 
Knapp, P. ('. C. 31(1 (1830); .Tchangir r. 
Secretary of State, 27 B. 189 (1902). 

(4) See Hukm Chand, op. r.il. pp. 372 el scq. ; 
Salig Ram v. Secretary of State for India, 1 
A. Sap. 119 (1872); Bliagwan Singh v. Secn-.- 
tary of Sfate,*2 1. A. 38 (18725 ! Poroster f. 
Secretary of State, 1. A. Sup. 10 (1871-72); 
JIari Sadashiv v. Shaikh Ajmudin, 11 B. 
236 (1886); Moodclcy v. East India Co., 
Bra. C. C. 469; Sheo Ball Bohra v. Shaikli 
Mahomed, 13 W. R. P. C. 4 (1869); P. & 0. 
Co. V. Secretary of State, 5 B. H. C. R. App. 
9 (1861); Nobin Chunder Dutt v. Secre¬ 
tary of State, 1 C. 26 (1875); Secretary of 
State V. Hari Bhanjeo, 6 M. 279 (1682); 
Vijaya Ragava v. Secretary of State, 7 M. 
466 (1884); Goewami v. Madhowdas, 17 B. 


690 (1893); Shirman v. (loawami, 7 B. 620 
(1878) [Act of State of Poroign jxiwcrJ; 
Jehangir v. Secretary of State, 27 B. 189 
(1902); Sbivabhajan v. Secretary of Statu, 
28 B. 314(1904). 

(5) Sheo ladl Btjhra Shaik Mahomed, 
13 \V. R. r. C. 4 (1869). 

(0) jB.j. s. 32, Bombay Civil Courts Act as 
amended by s. 15 of Bombay Revenue Juris¬ 
diction -Act, 1876. An attempt was made 
some years ago by the Exceutivo to limit the 
judicial power of the Courts in India, it being 
proposed that tho Courts should bo prohibited 
from questioning tho legality of tho Acts of 
tho Govemor-Gcnoral in Council, and a 
further proposal was made for the purpose of 
regulating tho High Courts without Parlia¬ 
ment being consulted. See per Edge, C.J., 
R. V. Ganga Ram, 16 A. 161 (1894). As 
regards the protection aiferded to judicial 
ofHceis, see Act XVIII. of I860, and Sin- 
olair V. Broughton, 9 C. 341 (1882). 

(7) See Olmer e. Lavezzo, 10 C. 878, 882 
(1884). 
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tlie suit, wlictlior tliiiir prosciu-c is temporary or ])ennaueiit. As ro.i'ards non¬ 
resident foreigners, VIow'den, •!., in Bikrauui feingli v, Bir fc>ingli,(l) said, 
“There is certainly, bo far as I can ascertain, no rule of international juris¬ 
prudence universally recognized that a Municipal Court is ahsoliitoly 
incompetent to exorcise jurisdiction over a non-resident foreigner, and it is 
certain that in many, if not in most, countries the Municipal law authorizes the 
exorcise of jurisdiction in such cases by its own Coui'ts, sidijoct, generally 
spoiilcing, lo the condition that notice, actual or constructive, bo given to the 
absent defendant. For itistance, the Code of Civil Procedure (sect. 10 of the last 
Code) enacted that no person should, by reason of his descent or place of birth, 
be, in any civil proceeding, exempt from the jurisdiction of any of the Courts, 
and in sect. 80 (now 0. V. r. 2!)) the Code provides for service of siunnions out 
of the jurisdiction, while. S(ict. 17 (now sect. 20) authorizes the Comt to lake 
cogtiizanco of cei'lain suits when the cause, of action has arisiui within the 
jurisdie.liim.” it appears, however, to be generally agreed upon, that even 
the per.sonal service, of a summons on it non-resident foreigner at his foreign 
doniicile can create no jurisdiction so as lo render tlie judgniont enforceable 
in tlie Coui'ts of any otlier State,(2) inasmui-li .as no Sovereignty can extend 
its powers beyond its own territorial limits to subj(«;t either persons or pro¬ 
perty to its judieial decision. And there is no principle for holding that 
the mere posse.ssion of property in the foreign counS'y would, by reason of 
the protection enjoyed, confer on the Courts of that country jurisdiction over 
a foreigner neither domiciled nor rojiident therein, in respect of matter,s un¬ 
connected with the property.(3) AVhiist every tribunal may execute p;'OCC,5S 
against projierty within its jurisdiction, existence of such property affords no 
sufficient ground for imposing on the foreign owner of that property a duty or 
obligation to fulfil the judgment.fl) Sec, fmdhcr, as to personal jurisdiction and 
residence, sects. 19 and 20, post, and notes thereon. 

No sort of jurisdiction can be obtained against one who was dead when 
the .suit was commenced against liini as a defendant or in his name as plainlifi, 
and a judgment for or against him must iiece.ssarily be void.(5) if a suit is 
oiicc validly coninieucod in any Court, jurisdiction is not taken away by the 
ehange of residence or country by the defendant, and the weight of authority 
is in favour- of the view that jurLsdiction is not divKited by death of cither party 
after the iiislitutiuii of the suit, and a judguicut rendered after a, piirty’s death, 
though erroneous, is voidable and not void.(G) 

The general provision of hiw enacted by sect. 10 of the last Code -was hold 

.' . It . . 


(]) 188S, K. No. JlU, p. 50i», cited in 
Hukm Olurnd, op, cit. 'iTi, wlicrc the subject 
is generally treated. 

(2) ScoUukmChand, op. rd, 273 ; the case 
of foreigners domiciled here but tempui-ariiy 
absent is different. 

(2) Nallatambi Mudaliar b. Pounusanii, 2 
M. 400. 404 (1879). 

(4) Sebibsby v. Westenholz, L. R. 0 Q. 
B. 155 (1870); see Pigott on Poroign Judg¬ 
ments, P37. 


(5) Ercoman on .luriadiction, cited in 
Hukm Cliand, op. eiV. 408, 409, 

(0) Pigott on Eoreign Judgments, 130 ; 
Hukm Cband, op cit. 400,407, who points out 
lliat in Ecpin Beliari r. Brojo Natli, 8 C. 357 
(1^2), a judgment against a jicrson deceased 
teas not treated as void, but denied tho effect 
of res judicata on the ground that neither tho 
doceasod nor the ropresentatives were parties 
to tho suit in which that judgment was pro¬ 
nounced. 
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uot to aflicut special legislation, such as that which has been provided for the 
care of the persons and property of minor8.(l) 

(c) Pecuniary jurisdiction. —Throughout tho country thcnc arc Courts 
of different grades having jurisdiction in suits of different amounts in certain 
prescribed local areas. In dclorinining, therefore, whether any Court has 
jiuisdictiou over any particular suit, regard must be had not only to the nature 
of tho suit but also to tho pecuniary extent of the Court’s jurisdiction, 
which arc to bo found in the various Acts under which the Courts are 
constituted. 

The only limit upon tlic original jurisdiction of the Presidency High Courts 
is the exclusion of cases falling within the jurisdiction of the Presidency Small 
Cause Courts, in which the debt or damage or value of tlic property sued for does 
not exceed 100 rupees. 

In tlic case of the Courts governed by the Bengal, N. IV. P. and Assam 
Civil Courts Act (XII. of 1887), the jurisdiction of a Disfrict Judge or 
Subordinate Judge extends, subject to the provisions of sect. 15 of the Code 
(which provisions have been held not to affect jurisdiction but to be matter 
of procedure only (2)), to all original suits for the time being cognizable by 
Civil Courts. The jmisdiction of a Muri.sil', unless extended by notification, 
is limited to like suits, the value of which docs not exceed 1000 i’upees.{3) Tlie 
Bombay Civil Courts Act (XIV. of 1869) provides fur District, Joint, 
Assistant, and iSubordinatc Judges, the latter of whom are of tw'o classes. 
The jurisdiction of tlie first class extends to all suits, and of tlie second to suits 
and proceedings of which the subject-matter does not exceed in amount or 
value 5000 rupees.(4) 

The Oudli (hvil Courts ai’o governed by Act XIll. of 1870. There arc 
•four gi’ades of Courts: The Judicial Conmiissioner and District Judge, who 
have appellate jurisdiction, and the latter original jurisdiction also, and 8ub- 
ordinate Judges and Munsifs, whose jui'isdiction, subject to notification, is 10,000 
rupees and 1000 rupees respectively.(5) 

Every suit must be instituted in the Couii of tho lowest grade competent 
to try it.(6) What primd fade determines the jurisdiction is the claim or 
subject-matter of the claim, as estimated by the plaintiff, and this determination 
having given the jurisdiction, the jurisdiction itself continues whatever the 
event of tho suit, unless a different principle comes into operation to prevent 
such a result or f o make the proceedings from the fiiTst abortive.(7) 

• - - 

(1) lii PC Hliaimuu, 2 N.W. T. 79,82 {1870). laud,altbougli tho valucof thclaudisgrcalur, 

(2) fcjoo u(»tcH to a. 15, fod. ' auch laud lying witliiu the local limila of hia 

(9) Act XII. of 1887, HH. 18,19. IJndcrtho juriadictiun : Jaiiki Das-o. l3adi‘i Nath, 2 A. 

foriuer, Imt not the present, Act, the District 098 (1880); Bahadur r. Nawabjun, 3 A. 822 
Judge could aasigu local Uinita to tho juris- (1881); Modhusudun v. RakhaJ, 15 0. 104 
diction of buhordmate ofBcera. See Dukhimt (1887 ); but sco Krishiiama v. Srinivaaa, 4 M. 
Chum Chattopadhya v. Bilash Chundor Roy, 339 (1881). 

18 C. 526 (1891). Similar rules exist under (4) Act XIV^ of 1869, b. 24. 

the Madrab Civil Courts (Act 111. of 1873), SB. (5) Seo s, 17, Act XIII. of 1879. Vide 

12, 13, except that the limit for a Muusif ib ante, ». 4. 

Rs. 2500. A Munsif has jurisdiction in a suit (6) S. 15, jiosi. 
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subjcct-niattov and value of a suit is determined by the plaintiS’s 
statement of dcMiiand. Jurisdiction is not aSected by the defendant's plea, it 
being a fundanientul princijdc that competence is detcnniiicd by the plain¬ 
tiff's demand and not by the defendants answer, which only impugns the 
existence of the demand but does not alter or affect its nature.(l) It is the 
claim tlierefore and not the defence which is to be looked at for the ])urposo of 
determining j urisdiction.(2) 

As regards the mode of valuation, the value need not on general 
])rinc.iples he always the same as that for the ]UiT})ose of levy of court-fees. 
Formerly questions frequently arose as to the distinction between the valua¬ 
tion of a suit for the pur 2 >oses of stamp duty and the valuation of the 9ul)ject- 
matter of the suit, for the purpose of deteriiiining the jurisdiction of the 
Gourt.('l) Since, however, the passing of the Hiiits Valuation Act of 1887, 
tln^se que-stioms do not generally arise, for that A(5t (4) provides tliat where 
in suits other than those rcfen’cd to in the Court Fees Act, 1870, s. 7, sub-ss. 
V., vi., ix., cl. (d), (mart-fees are payable ad valorem under th(‘ Court Fees 
Act, 1870, the value as determinable for the c.omputation of court-f(u\s and 
the value for purposes of jurisdiction shall be the same. This ]>rovision applies 
(.0 Ap])ellat.(5 (a)urts as well as l.o Courts of first instauce.(r)) The effect 
tlHn’(‘foi'(* of the Suits Valuation AcJ. has be(>n to assimilate the value 
for court- lees and for jurisdie-tioii and thus to avoid an independent inquiry 
to dct(‘rmino the jurisdiction of Oourts.(O) Where, however, the value dctermiii- 


(1) Jlulvin Cliand. V. 1*. 0. 252. 

(2) Ja-ff Ijall V. Har Niiraiii Singh, 10 A. 
524 (1888). See an to the application of this 
general prineiplo, tJobind Singh v. Kallu, 2 
A. 778 (1880); Bapuji Rughunath v. K.uvarji, 
15 B. 400 (1800); Chandu v. Kombi, 9 M. 
208 (188G); Bahadur v, Nawabjaii, 3 A. H22 
(1881); Auirita c. hlaru, U B. 489 (1S88); 
ilnkra (Jhand, op. viL 242, 252-257. 

(3) Soo ITukin (-hand, Res Jud. 309, 310 ; 
Dayaehand e. Heinchand, 4 B. 515 (1880); 
Kirty Chum Mitter v. Aimath Nath Dob, 8 
('. 757 (1882); Aukliil Cltunder v. Moheoiioe 
Mohun Duh, 4 C. ]>. R. 401 (1879); Manohan 
(Inncsh v. Bern Ram Charan, 2 B. 219 (1877); 
Khusal Chand Nagondas, 12 B. 075, 077 
(1888). 

(4) S. 8, Act VU. of J887; and see also 
Madras Civil Courts Act, s. 14, and Ifukin 
(jhand, Civil Procedure (Aide, 2G7, 268. 

(5) Bai Varunda v. Bai Mauugavu, 18 B. 
807 (1893); and seo Bhagvantrai e. Mehta, 
21 B. 40 (1892); Oulabsingji v. Lakshman 
Singji, 18 B. 100 (1893); Ibrahunji v. 
Bejonji, 20 B. 205 (1895). As to the valua¬ 
tion in particular cases, such as account 
[Kushal Chand v. Nagendas, 12 B. 675, 677 
(1888)1, adoption, adiniiiistration, partition. 


l>osHessioii, iiiosno profits [Mohiui MoLun Das 
V. Satis (’handra Roy, 17 C. 704, 706 (1890)t; 
Wajih-ud-diii v. Waliullah (1002), 24 A. 381 j, 
prc-oniption [Mahabir v. Bohari Lai, 13 A, 
320 (1891)], pirt.ii('r.shh), mortgage, sot off 
(Raiujiwan Mai r. (’hand Mai, 10 A. 587 
(1888)1, deelaratury suits, and suite to set 
aside alienations by a Hindu widow, an 
instrument in respect of attached property 
or sale, or suite to eiifont! rcgistraticjn and 
suite of no valut) or undorvalued, or of a 
eoinpoBil-c diarauter, see. notes l-o Hukin 
Olmnd, Civil Procedure Code, pp. 257-270, 
and O’Kiuealy’s Civil Pro(;cdurc Code, s. 15. 
As to the stamp in cases of altcimtivc relief : 
Kashinath v. Curuda, 15 B. 82 (18i>0); 
additional C.’ouit Fee: t'huniubal i\ Ajudhia, 
19 A, 240 (189H); appeal against decision as 
to class to which a suit belongs: Dada 
Nagesh, 23 B. 486 (1898); Shiva v. Mahto 
Mahto, 28 C. 334 (1901); subsidiary 
relief asked not affoef-ing flubjoct-matter, 
see Ifukin Chand, op. cit. 243. 

(6) Sec Harihar Prasad Singh v. iShyam Lai 
Singh, 40 C. 616 (1913); a plaint rejected 
for insufficic'nt Court-fee: held that plaintiff 
could not value his cose differently for the 
.purposes of Court-foo and jurisdiction. 
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ahlfi for the computation of court-fees anti the value for purposes of 
jurisdiction is not the same, and it is alleged that the suit has either by 
mistahe (1) or intentionally (2) been overvalued, the Court enters upon a 
j)reliminary inquiry before goiijg into the merits to detenninc this question, 
and if the suit be found to be overvalued it will return the plaint for jjrescnta- 
tion to the lowest (ourt of competent jurisdiction. If the claim is amended 
so as to increase the original value, jurisdiction may be taken away.(3) 
But while the subject-matter of a suit is determined by the plaintiff's 
allegations in the plaint, the valuation of the subject-matter, which directly 
determines the jurisdiction in its pecuniary aspect, does not depend absolutely 
on them. The plaintiff can demand anything he likes, and the demand will 
determine the jurisdiction, which will further depend upon a proper valuation 
of it. But the plaintiff's valuation of that demand will not always be con¬ 
clusive for that pur2)osc.{4) No person can value, his suit at a figure higher 
thai^ what his own statement of facts shows that the subject-matter of it is 
worth.(5) If, however, during the trial, or at the conclusion of the suit, it h(i 
ascertained that the claim has been overvalued, it is necessary to see whether 
the overvaluation has been bona fide or not. The value of property dejamds 
in large measure tipon opinion, and the (!ourt will therefore not declare want 
of jurisdiction if in good faith the plaintifl has alleged the value to be within 
the jurisdiction. 

The approximate amount stated in the plaint may be taken, it being a 
general principle that, even where jurisdiction depends on particular facts stated, 
the proceedings will not be null through a mere eiTor in staling the facts so as fo 
found the jurisdiction; though they will be voided probably by fraud, or, at 
a.ny rate, will be voidable against him who has practised it.{G) 

It is the horn fide nature of the claim and not the amount actually 
recovered which determines the jurisdiction, otherwise the Court would in 
many cases find itself in this anomalous position ; it would have had full 
juri.sdiction over the case from its inception up to the very moment of giving 
judgment, and would then find that the conclusion at, which it had arrived 
had the effect of depriving it of jurisdiction. So where a person sued bond 
fide in the High Court to recover Es. 843.12.0 as damages, but, through 
defective proof failed to attain a larger amount than Ks. 75, it was held that 
the High Court had jurisdiction under clause 12 of the Charter.(7) The 

(^) Eriahnan v, Ravi Varma, 8 M. 384 as to valuation against a defendant, aco 
* Brohmo Moyeo f. Aniind Chander, 22 W. R. 

(2) Hainidunniaaa Bibi v. Gojral Chandra. 120 (1873). 

Malakar, 24 C. 601 (1897). (6) Kondafi Bagaj'i«. Annn, 7 B. 448, 4.'il 

(3) Chaudu v. Kombi, 9 M. 208 (1885). (1883), per West, .1. 

(4) Hukm Chand, Civil Procedure Code, (7) Sikur Ghand v. Sorringmull, 1 Hyde, 

272 (1863); ref. Bonomaily Nawn v. Camp- 

(5) Mootoo V. Verapah Chetty, 17 W. R. bell, 19 W. R. 20 (1872); Joy Doorga v. 
2 « (1872); the aubject-mattor in Mahabir ManiokChand, 16 W. R. 248(1871); Mahabir 
Singh V. Bohari Lai, 13 A. 320 (1891), was Singh v. Bohari Lai, 13 A. 320 (1891); 
not capable of exact valuation, in which case Rameshwar e. Dilu, 21 C. 563 (1894); as 
the value put by the plaintiff if ionti fde to appeals, ace Nilmony Singh t), Jagabandhn 
may bo adopted. With regard to estoppel Roy, 23 C. 536 (1896); the same, rule has 
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cliiof vfiaaon wliy t]ie amount which is proved and claimed in a suit does not 
deteriuino or aife,c1. tlie iurisdiction over it is that tho Court has to consider 
and inquire in the suit, not only as to that amount, hut as to tho total amount 
asked for in the plaint, and discussed in the proceedings; the claim for the 
portion dismissed being adjudicated upon not less than that for tho portion 
decreed. Nor i.s the other course practicable, as the amount proved cannot be 
known at the coinniencemcnt of the suit, and jurisdiction must be fixed before 
proone(bngs are commenced and evidence, entered upon.(l) Tjie. pecuniary 
j nrisdi(!tion of a Civil Court on its original or appellate side is, ordinarily speaking, 
governed by the value stated by the plaintiff in his plaint; but if a suit having 
regard to tlic valuation in the plaint is within the jurisdiction it is not ousted 
by the Court finding that a decree for a sum exceeding the limits of its pecuniary 
jurisdiction should be given to the plaintiff.{2) 

It is a well-known principle that the merits of a demand are immaterial 
a.s affecting jurisdiction. It is a mistaken conception that jurisdiction depends 
on facts or tho actual existence of matters or things Instead of upon the allega¬ 
tions concerning thein.(3) The question of juri.sdieti(m does not depend n]>on 
the tnilh or falsehood of the claim, but upon its nature; it is deto.rminable at 
tho. commencomont, not at the conclusion, of the inquiry.(4) It has, liowevm-, 
Ix'.on lield in tills country that a plaintiff cannot give jurisdiction to or take away 
jurisdiction from a Court by adding to bis claim soinotliing to which lie was 
not entitled uimn any view of the case, and such unwarrantable addition to hi.s 
claim must be struck out and the jurisdiction of tho. Court determined with 
reference to the rest of his claim.(5) „ 

But tlie cases referred to in the first of the last-mentioned decisions appear, 
it has been pointed out,(6) to proceed upon a misconception of the nature of 
jurisdiction as stated above, unless they may be justified on the ground that 
an “ exaggerated claim thus brought for tho purpose of getting a tyial in a 
different Court is sub.stantiaUy a fraud upon the law, and must he rejected, 


linen in ol.hor cases where the suit 

luiH l)(’cn hona fidr. overvalued, the nature 
of the demand dutonnining jurisdiction: 
llujemlro Lall Uossami t'. Siiama Chum 
Lahori, 5 ('. 188 (1879) j ICondaji Anan, 

7 4-18 (1883); Mahahir Singh v. Btihari 
Lai, 13 A. 320 (1891); Mohee Lall v. Khnta- 
ram Marwary, 25 W. II. 70 (1876); 
Damodhar t). Trimbak, 10 B. 370 (1885); 
dist., liakshman Bhatkar v. Babaji Bhatkar, 

8 B. 31 (1883); Nilmony Singh v. Jaga- 
bandlm Boy, 23 0. 530 (1896); Ibrahiraji 
V. Bojonji, 20 B. 205 (1806). As to the 
application of the rule when plaintiff’s 
demand is coupled with a general prayer 
for relief, see Madlio .Das v. Jlamji, 16 A. 
280 (1894). 

(1) Hukm Chand, Civil Procedure (A)de, 
250. 

(2) Madho Las v. Kamji Patak, 10 A. 280 


(1894). 

(3) See ITukm Chand, C. V. C. 244. 

(4) K. I!. Bolton, I A. & K. N. 8. 74. prr 

Denman, O.J. 

(5) Hamidunninsa Bibi v. Oopal Chandra 
Malukar, 24 C. at p. 000 (1897), referring to 
Namk. Kumar Banm^rjee r. Jahan Chandra 
Bannorjee, I B. L. II. 91, A. S. C. (1808), in 
which it wiis held that the^S. C, C. could 
not bo ousted of its jurisdietion merely by 
asking for an alternative relief to which tho 
plaintiff was not entitled, Lakshman Bhat¬ 
kar V. Bfthaji Bhatkar, 8^. 31 (1883); 
Bonomally Nawn v. Campbell, 10 B. L. R. 
193 (1872), and distinguishing tho case where 
the claim is not absolutely untenable, but has 
to be dismissed only bceauHe the evideneo is 
insuffioiont. 

(6) Hukm Chand, op. cif. 245. 
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wliotJiCT it arises from ine.ve reeklessness or from an artful design to get tlie 
adjudication of one Judge instead of that of anotlicr;” (1) a principle which 
may apply when the intention of evading the competency of jurisdiction is 
oertain.(2) In practice, however, the establishment of fraud, which should 
not he presumed, involves considerable difficulties. To every case in which 
tlie. demand is evidently exaggerated there will be many which will be really 
doubtful and where the Judge might act according to his own ])cculiar views 
in declaring himself incompetent to lake cognizance of a demand beyond tlu' 
pecuniary limits of his jurisdiction, as he finds it too cxccssive.(3) 

The general effect, however, of the Suits Valuation Act is, as already 
stated, to avoid an independent inquiry to determine the jurisdietion of Courts, 
and this question, in respect of simple overvaluation, as distinguished from 
other additions to the claim,(4) is not so likely to arise as formerly. And in 
the case of appeals the matter is now regulated by sect. 11 of the Suits 
Valualion Act. Since the passing of that Act it has been held that while it 
is no doubt a sound rule that Courts should not allow parties to evade the law 
relating to matters of jurisdiction and that where it is found that a party has 
intentionally exaggerated his daiin in order to bring bis suit in a Court wbicli 
otherwise would not have jurisdiction to try it, before the merits of the claim 
luive, Iteen gone into tlie plaint should be returned to be presented to the 
priqier Court; yet this rule must he taken with qualifications; and one 
imjiortaiit qualification is that embodied in sect. 11 of the Suita Valuation 
Act, namely that where the suit has been tried on its merits by the first 
Court, and the overvaluation of the suit is not found to have prejudicially 
affected the disposal of the. suit on the merits, there the objection as to juris¬ 
diction should not be given effect to. A plaintiff who alters the valuation of 
his suit for the purpose of evading jurisdiction may he punished by having no 
costs allowed to him ; but it does not conduce to promote the ends of justice 
if an Appellate Court w'crc to set aside a decision whieli is found to he correct 
on the merits, simjily because the value of the suit had been designedly increased 
or dlininisbed to evade jurisdiction.{.b) 

The projior valuation of the suhjeet-matter of n, suit determines the 

(1) Ver West, ,7., Laksliman v. 8 |{annerjee, 1 U, L. E. DJ, A. S. ('. (ISUH), 

H. 31 (1883), and sec Dwarka Tlaa r. Kamc- mile. 

sluvar I’jtisad, 17 A. 70 (1894), (5) Uainidnnnissa Bibi «. (lopal Cliandra 

(2) Tim dictum, or portions of it, however, Malakar, 24 (t (Mil (1897). Sec liaghunath 

seems not to have boon approved in Koti Charan Singh v. Shamo Koeri, 31 0. 344 
I’ujari V. Manjaya, 21 M. at p. 274 (1897); (1903). Sco ns to Suits Valuation Act, Hukm 

Haniidunnissa Bibi v. Gopal Chandra, 24 tJ. Chand, Res Judicata, 420. Even where the 
COl (1897). valuation lias been arbitrary and no objection 

(3) Hukm Chaud, op. at. 245, 246. In to jurisdiction has boon taken, s. II of that 

Koti Pujari v. Manjayn, 21 M. 271 (1897), Act will apply: Aklomannessa Bibi v. 
the H. (1. pointed out the distinction between Mahomed llatem, 31 0. 840 (1904); but see 
the question whether tho plaintiff could also Boidya Nath Adya t’. Makhan Lai 
recover the wdiolo or only part of the. sums Adhya, 17 C. 680(1890), The section applies 
claimed by him, and the question of tho over- to the rovisional jurisdiction under s. 116, 
valuation of the subject-matter. and is enacted, notwithstanding anything in 

(4) K.g, a claim for alteniativo relief as in s. 99, jxwf, 

Nanda Kumar Bannerjec e. Ishan Chandra 
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question of essentiul jurisdiction throughout the suit. The jurisdiction in 
appeals and execution is determined primarily by the amount or value oi the 
subject-matter of the original suit. Appeals from decrees of original Courts, 
when allowed, lie “ to the Courts authorised to hear appeals ” from these 
Courts.(l) Appeals from orders lie to the Court to which an appeal lies from 
a decree.{2) In the case, of appeals to the Privy Council, the value of the subject- 
matter must be Rs. 10,000 and upwards, and the amount or value of the matter 
in dispute on appeal must not be less than tliat amount.{3) But, in the case 
of all other appeals, the valuation of the dispute on appeal is not considered 
even in determining whether an appeal is to lie. It was formerly contended 
that the appeal should be held to lie to the Court having jurisdiction over the 
amount in dispute in the appeal, hut it is now settled that the value of the 
original suit, and not of the matter in dispute in the appeal, is the criterion by 
which to determine appellate jurisdiction. It is thus the money value of th<'. 
original suits that fixes the jurisdiction of the Courts throughout the subse- 
(|uent litigation in its several stages, and not the value of what has been left in 
dispute.(I) Not only does the jurisdiction conlinue throughout the suit, hut 
whatever may be the result of the suit, in all such proceedings also, such as 
(execution, as by the Code are hrought within its cognizance a.s incidental to the 
suit, .furisdiction is not lost in ex<‘eution, because the interest aeoriicd after 
decree luis rai.sed the amoiinf. due above the money liniit.(r)) See generally 
as to e.xe.cutioii. sect. 38, post. 

“Civil nature.”—This wiU exclude all criminal proceedings, hat the 
term “ civil ’’ cannot be. considered as merely the opposite of criminal, for there 
are suits whicii, though not relating to matters of a criminal, are yet not of 
a civil nature. Thus the explanation, which merely declares and enacts the 
law as it has always been administered by the Ct)urt, shows that suits as to 
religious rites or ceremonies, which involve no question of right to property 


(1) S. 9S, fod. As to the. tlourte so 
authorized, sco Bengal Civil Courts Act (XII. 
of 1887), BS. 20, 21 ; Madras Civil Courts 
Act (Ill. (d 18711). B. 13; Bombay Civil 
Courts Act {XIV. of 1809), ss. 8,17,26,27; 
Punjab Ctmtts Act (XVltl. of 1884), ss. 39, 
40. 

(2) S. 100, jMd. 

(3) iS. 110, font. 

(4) Muthusami Pillai r. Muthu Ohidum- 
hara, 7 M. H. fl. R. 356 (1874); Uooly Chand 
u. Nirban Singh, 18 W. R. 262 (1872); Jug 
Lai V. liar Narain Singh, 10 A. 624 (1888); 
Mahibir Singh u. Behari Lai, 13 A. 320 
(1891); nor conversely can a plaintiff value 
his appeal at a greater amount than the 
original suit; Kadha Prasad Singh v. 
Pathan Ojah, 15 A. 363 (1893). Mesne profits, 
if demanded by the plaint, must be admitted 
into the calculation of the appoalablo value, 


tlio measure for detennining a plaintiff’s 
right of appeal being the amount for which 
tho defendant has resisted the decree. As a 
natural result, however, of the principle in 
which jurisdiction in appeal is taken, interest 
or costs subsequently accniing cannot he 
included for the determination of the juris¬ 
diction. Hukm Chand, Res Jud. 315, 
316. 

(5) Shamrav Pandoji v. Niloji Ramaji, 10 
B. 200 (1885); Hukm Chand, C. P. C. 250, 
and see as to execution, Putshotam v. 
Dhondu, 6 B. 582 (1800); hu^as to a claim 
under s. 331 of the former Code, and 0. XXI. 
r. 99 of this, see Mattammal v, Chinnana, 4 
M. 220 (1881). See the subject of the con¬ 
tinuance of jurisdiction throughout suit onco 
acquired, discussed in Hukm Chand, (liv. Pr. 
Code, 246-249. 
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or to an office, are not suits of a civil nature,(1) and as sudi cognizable by the 
Courts, wliich have also in some cases refused to interfere in matters of a purely 
social nature. Rights of a civil nature mean such rights as arc vested 
in the citizen and fall within the domain of private and not of public law.(2) 

• Tliesc, rights relate both to property and to the 2 ><ii'Son, and suits may be 
for the recovery ol possession, or damages, or for specific relief. Wherever 
a right is recognized by law, a suit will lie to enforce it unless it is barred by 
any enactment on tlie principle uhi jus ibt remedium. What are such rights is 
the subjetst-matter of substantive law and not of jirocedurc, and' therefore 
need not be discussed here.(«‘l) The question whether a suit is of a civil nature 
is not necessarily the same as that whether it is cognizable, as the cogniza- 
hility depends not only on the nature of the suit, but on the recognition 
by positive law of the existence of the rights stated and of the right to tlic 
redress sought. So suits for enforcement of rights relating to caste are suits 
of a civil nature, though they arc not always cognizable by the Courts as 
such. In the Bengal Presidency, suits for restoration to caste were made 
expressly so cognizable by Bengal Reg. III. of 1793, and have been often 
taken cognizance of by the Courts. Whilst, on the other hand, Bonibay 
Reg. IF. of 1827, in giving Civil Courts a cognizance “generally of all suits 
and coinjdaints of a civil nature,” expressly provided that “ no interference 
on the part of the Court in caste questions is hereby warranted beyond the 
admission and trial of any suit instituted for the recovery of damages on 
account of an alleged injury to the caste and character of the plaintiff, 
arising from some illegal act or unjustifiable conduct of the other party.”(4) 

(J) See Ix)ko Nath Misra v. Daearatbi Kovonuo; Hevenuo Court; RcvereiQiicr, 
Tewari, 32 C. 1072 (1905); Subbaraya Muda- alionabion; Settlement; Specific Remedy; 
liar t\ Vtdantachariar,28 M.23(1904) J Kooni Stamp; Right to Sue; User; Voluntary 
Mccra Sahib v. Mahomed Mcera Sahib, 30 M. Associations; Voluntary Raymonts ; Water, 
16 (1900); Krishnasami Ayyangar xh Sama- use. The subject is dealt with in Hukm 
ram Singraehariar, 30 M. 158 (1908), and Chand's Civ, Pr. (Jodc, pp. 5U-7fi, where it 
eases there cited. is more appropriately confined to some rights 

(2) Kodiyalam v. Sudessana, 11 M. J. in regard to suits in which (iuestions have 
422. See Hukm (Jhand, Civ. Pr. (Jode, 57. arisen in Courts as to their nol being of a 

(3) A large number of eases will bo found civil nature, viz. those relating to marriage, 
cited in the notes to a. 11 of O’Kinealy’s caste, (^tt; offices, ritual and offices. As 
Civ. Pr. Code, under the following heads :— to these, soo j> 08 t. Tlui same subject is 
Abusive lionguage, Adoption, Account, al«> dealt with in the same Author’s book 
Agreement, Aasam Rogulatiou|, Assignment, on Res Judicata, pp. 243-268. Cases 
Bottomry Bond, Caste, Compensation, Con- decidttd on the acctioii subsequently to 
tribution, Co-sharers, I)ecre<iS, Defamation, tlic editions hero referred, are cited in their 
iilmbankmcnts. False lnii)risonraent, False appi‘opriat>o placets. As to the Public 
Charge, Ferry, Foreign iState, I'raud, Baut, Demands Recovery Act, .see Ram Tarak 
Hereditary Office and Pension; KamainR, Hazra v. Mosahobali Khun, (5 W. N. 24(5 
Land Registration, Laud Revenue, Lt'igal (itK)l). 

Representation, Mahommedan Law, Maintc- (4) Hukm f%and, (J. P. C. (51-63. It has 
nance, Mortgage; Municipality; Office Dig- been held that s. 2J, Reg. 11. of 1827, has no 
nity ; Partition; Party Wall; Partnerships ; applkation to suits between Mahommedans : 
Penalty; Possession; Pre-emption; Privacy; Bayad Hashim Sahib v. Huscinsha, 13 B. 429 
Privilege; Registration; Religious Ceremo- (1888), though in Abdul Kadirv.Dharma, 20 
nios; Restitution of (^njugal Rights ; B. at p. 192 (1896), the Court expressed the 
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Again, a ouil. for violation of a riglit of privacy is not generally allowed, 
because the suit is not recognized by the general law of India, and not 
because such a suit is not of a civil nature, a suit of that character being allowed 
in Gujarat- and various districta of tlie N. W. P., where t-lie right is rer-ognized 
under local cnstoin. In addition to suits relating to caste, reference may be' 
made to certain others in regard to which (jue.stionN have arisen from time to 
l-ime. Suits relating to marriage liavc long been held cognizable by Civil 
Courts, having been made expressly so in the Bengal lb'esid(uicy by Bengal Ilcg. 
Iff. of f?93—such as suits to declare the validity or invalidity or jactitation 
of marriage; for damages tor breach of, though not for specific performance 
of, marriage ; and restitution of eonjiigal rights. 

A.S ali’oady stated, and as appears from the section, suits itiejsly relating 
to religious riglits and ceremonies wQl not be entertained unless tlniy involve 
a right to property or to an office. The latter nuiy be either of a personal 
character, s\ic!i as that of a family priest, or may be a local office. Personal offices 
are gradually losing l.lieir legal cliariwte as sucii, and the law now appears 
generally to recognize only local officcs—tliat is, offices connected with a c.ertain 
temple, ghat, or locality which arc es,scntially distinct from personal ()ffi<'es.(l) 

“Either expressly or impliedly barred.”—Tin; words in the former 
Code, “hmred hij m>j ctuu-linetU for llw tiiiw hr.ivij in force,” wen; held to mean 
exjrrossly barred, and therefore flic giving of a eoncurrerit- nunedy did not liar 
a suit.{2) As to wliether the matter woidd now fall within the implied bar, 
vide post. Enactments aflecting the jurisdiction of Courts will ho con.st|'ucd so 
far as pos.sible to avoid the effect of transferring the deterniination of rights 
and liabilities from the ordiimr}' Courts to executive officers.(3) Tlie juris¬ 
diction of a Civil Court is not excluded unless the cognizanci! of the entire suit 
as brought is barred.(1) Tlie most import.ant restrictions on the jiuisdictior. 
of the ordinary Civil Courts over civil suits are enacted by the Act,? relating 
to the revenue or the rent of the agricultural or other lands assessed with the 
Government demand. The provisions of these Ac^s are different for different 
provinces, but they all apppAir to be based on the, principle that jnatte.rs likely 
to affect the liability for, or the amount of, the Government Land llevenuo, 


opinion that the term “ caste “ in that regula¬ 
tion was not necessarily ooniined to Hindus. 
Nor arc suits allowed to iia in Bombay 
relating to oastc offices when they involve any 
costo question. Soo Hukm Chand, op. cU. 
B6, In tho Madi-as Presidency the same view 
is taken of the autonomy of oasto as in 
Bombay. See Hukm (hand, op. cit. 07. 

(I) Hukm (hand, (1. P. 0. 70-70. The 
Uourls, however, ought not to be involved in 
tho determination of trivial questions of more 
dignity sud privilege, although conneoted 
with an office, Narayan r. Krishnaji, 10 B. 
233, 237 (18801; in Dina Nath Chuckerbutty 
a. Pi-otap Ch under Goswsmi, 4 C. W. N. 70 
(1800), the Court-recognized tho right of a 


Bhobait of the presiding deity of a certain 
treo ; S. C., 27 (1. 30 (1809) j bayad Nuruddin 
V. Alias Bavasahob, 14 Bom. L. it. 073 (1012) 
(suit for Ilefai and Kadrihaks); aco also 
idadliUBudan v. Shri bhankaracharya, 33 B. 
278 (1908); Trimbak (iopal ti. Krishuarao, 
33 B. 387 (1000); Ohunnu Dat v. Babu 
Nandan, 32 A. S27 (lOiO). 

(2) Kishori Mohun Koy (llmwdhry v. 
t'hundra Nath Pal, 14 (1. 044, 048 (1887). 

(3) Heo Winter v. Attorney-Ceneral, (i 
1*. ('. 380 (1875). 

(4) Antu V. Ghulam Muhammad Khan, 0 
A. ilO (1883), and sec Hukm (Jhaud, (!. P. C. 
70. 
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Jiould be adjudicated upon by Kevonue Officers, wbo have better acquaintance 
A'itli such matters and with a procedure more elastic and summary than that 
>f tho ordinary Civil Courts.(l) Ak instances of tlie particular matters falling 
vitlun tlie cognizance of lievenue Courts, and of wliicli the Civil Courts can, 
diorefore, not take c gnizaiioo, reference may be made to sects. 93, 95, and 241 
jf the North-Western Provinces Rent Act (XII, of 1901); (2) sect. 158 of the 
Punjab Land ReveJiuc Act (XVII. of 1887); (3) Beets. 76 and 77 of the Punjab 
Ccnancy Act (XVI. of 1887) ; (4) sects. 4 and 5 of tho Bombay Revenue Juris- 
liction Act (X. of 1876).(5) It has, however, been recently held by the Bombay 
High Court that sect. 4 (c) of the last-named Act is not^ a bar to a suit in 
jvhich there is a claim arising out of the aliegtxl illegality of proceedings tuken 
hr the realization of land rovenue.(6) 

In tho Madras Presidency (7) and in Lower Bengal, the jui'isdiction of the 
Jivil Courts in rent and tenancy casas has not, as a general rule, heon excluded. 
By Act Vlil. (B. C.) of 1869, Revenno Courts were abolished over the greater 
)iU’t of Bengal, and the trial of rent Huits was made over to the ordinary Civil 
Jourts.(8) The bar is in soino cases duo to administrative requirements and 
pniciicat ct)nvcnicnco. Thus llie Municipal Acts of some of the pruvinc.es contain 
qjccial provisions baJ’ring the cognizance of suits by Civil Courts cliicliy in 
inattors relaling to taxation.(9) 

Somewhat on a similar ])rineiple, scc.t. 133 of the Crbuinal Procedure Code 
provides that no order made by a Magistrate under that sect ion “ shall be called 
in question in any Civil Court; though this i^rovision has been held not to bar 
i suit for a declaration of a person’s exclusive right to any land which the Magis¬ 
trate may have declared or assumed to be public highway.(lO) And it has been 
lield that under this section the fact that a crimiiiid trial has not resulted in a 
‘.(giviction is no bar to a civil suit against the accused.(ll) In some cases the bar 


(1) Seo llukin Chand, Res Juii, 208 ci fteq., 
Jiv. Fr. Cod<}, 77 cl tseq., wlicrc the various 
Acts roforred to in tho text are discussed; 
LTninla Sbigh v. Kingsley, 17 C. W. N. 1201 

(2) yuc cases cited, ib. [and see also 
O’Kiiicaly’b Civ. Fr. Code, notes to b. llj. 

(3) See ib. 

(4) ib. 

(5) Ib., and ^ytes to s. 11 in Q’Kinealy’s 
Civ. Pr. Code, in which also cases relating 
bo the Khoti yottleraont Act aro also cited, 
Bom., Act I. of 1889. As to special Acts 
for tho relief of Taluqdars or Agricul¬ 
turists, Roo s. 9, .Sindh Kneunibered Estates 
Act, J8H1, and tlio Broach and Kaim En- 
liumbored Estates Act, 1881. 

(0) Gangaram Hatiram Gujar v. Linkar 
Ganesb, 37 B. 542 (1913); and for Agra 
lonaucy Act, see Ram Charitra Kai v. Jinsi 
Ahirim, 3(i A. 48 (1913). 

17 i H. H7. Mad.. Act Vlll. of 1HH5 : and 


ace a. 2, Mad., Reg. VI. of 1831, and s. 52, Act 
AI. of 1864. 

(8) See now Act (Beng.) VI 11. of 1886, es. 
144 (2i, 158; as to suits to settle disputes 
prior to completion of record of rights, see 
Tfoylokhyanath Bose v. McLeod, 28 C. 28 
(1899); Durga Mohan Gango Fadliya v. 
tSukumar I)as, 17 C. W. N, cclxxii (1913); 
Lalla Saligram Singh v. Mohunt Ramgir, 
3 0.W.N. 311. 

(9) See Hukm Chand, C. F. C. 95 ; Punjab 
Munici^ Act, 1891; us. 101, 202, Madras 
District Municipalities Act, 1884. Cf. as 
regards olcction jxjtitions, Bhaishankar v. 
Municixxkl Corporation, Bombay, 31 B. 694 
(1907). 

(10) Chuni Lally, Ram Kishen Suhu, 15 C. 
460, E. B. (1888), overruling Khodabuksh 
Mundal v. Monglu Mundol, 14 C. 00 (1880). 

(11) Keshab v. Manireddiu (1008), 13 C. 

W. N. 501. 
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agaiiiRl. civil jorisdu'tioii is merely ol u provisional characier, as in the ease of 
the Pensions Act of 1871.(1) The CSvil Courts arc hound to respect an order 
))assod by a Magistrate when he is acting within Ids jurisdiction; (2) but a suit 
lias been held to lie declaring that the order of a Magistrate passed under sect. 
518, Act X. of 1872, was without jurisdiction, and giving relief by declaring the 
plaintiff’s right. (3) As also one for maintenance of a child notwithstanding the 
order of a magistrate refusing maintenance.(4) 

A judgniont and decree vitiated by fraud or collusion is a nullity, and a 
.suit will lie to set it asidc.(5) There is no enactment barring the Court’s 
jurisdiction to entertain a suit to set aside, on the ground of fraud, a decree 
passed by another Ooiud of conem-rent jurisdiction.(G) Wliile the question 
wliether a decree sought to be executed was obtained by fraud is not within 
the Sc 02 )e of sect. 47, post, and can only be raised by a separate suit, if, however, 
the decree i.s not impeached for fraud, but only the execution proceeding.s 
thereunder, tjic question iinnst be raised in t hose jwoceedings, and not by separate 
.suit.(7) A grant of probate is not in the nature of a summary proceeding to be 
contested by a regular suit in the Civil Court. The grant must bo contested by 
an application to revoke in the Court of Probatc.(8) The grant of jirobato is 
tlic decree of a Court which no other Court can set aside except for fraud or want 
of jiirisdictiou.(9) 

The formei’ section de.aH. only with bar by special enaetmeiit, but there 
are other cases in which a suit is not allowed to lie, on general prineijdes of 
law. The amended section includes an imjdicd bar. In some cases a suit 
is not allow'ed as there is no substantive right giving rise to a cause of action 
by reason of the non-recognition of the riglit, on account of some rule 
of statutory or eomuion law or of some principle of public policy or morality. 
8o a special procedure having been provided in the Criminal Procedure C'o,de 
in regard t o public roads, a suit will not lie lor obstructing a imblic road unless 
the plaiiititl lias sutfered special damage. As regards, however, nuisances, 
.see now sect, hi, pual. Certain suits are barred in the interest of jmblie 
morality. These cases proceed on the ground that a Coiu’t ought not 
to enforce contracts injurious to and against the public good, and not on 
the ground that the suit is not of a civil nature or there is a defect in 
the jurisdiction of the Civil Courts over it .(10) Again, a suit does not lie 
to recover a voluntary payment because there is no riglit to recover.(ll) 
Where a statute enacts a right or an obligation, and provides a method of 


(1) Sec BR. 4, li, 7, ami 0. 

(2) Kedamath r. Rughoonath, 6 N. W. R. 
104(1874); Ujalamayi t>. Chandra, 4B. L.R., 
F. B., 24 (1869). 

(2) Gopi Mohiin MuUick v. Taranioni 
{dhrani, 5 C. 7 (1879), F. B. 

(4) Ghana Kanta v. Ooroli, 32 C. 479 
(1904). 

(5) Sea Authors’ Evidence Act, notes to 
B. 44, cases there cited, and in O’Kincaly’s 
Civ. Pr. Code, notes to s. 11, svb vac, 
• ‘ Fraud.” 


1 ( 

(6) Euudolat Bose v. Nistarini Dassee, 30 
C. 309 (1902). 

(7) See notes to s. 47, 

(8) Mayho r. Williams, 2 N. W. P. 268 
(1870). 

(9) Koniulochun Duttr’.NilruttunMundle; 
4 (1 360(1878). 

(10) Sec Hukm Chand, C. P. C. 103-105; 
us to the necessity to enforce obligations in s 
spccifieniannensec cases cited in O’Kinealy’i 
Civ. Pr. Code, s. 11, “Specific Remedy.” 

(11) But SCO SB. 69, 72, Contract Act. 
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enforcing it, that method and not the remedy at Common Law uniBt bo 
followed. Where, however, a statute is confirmatory of a pre-existing 
right, the now remotly is presumed as cumulative or alternative unless an 
intention to the contrary appears from some other part of the statute.fl) 
The Madras Hij'i Court has recognized tliat principle in disallowing suits 
brought to enforce registration otherwise than in accordance with the 
provisions of sect. 77 of the Indian Registration Act. The Calcutta, Madras, 
and Allahabad High Courts hold that a suit will not lie to compel the 
registration of a document after a refusal by the sub-registrar to register the 
same except in accordance with these provisions.(2) Again, when by an 
Act of the Legislature powers are given to any person, for a public purpose, 
from which an individual may receive an injury, if theunode of redressing the 
injury is pointed out by the Act, the jurisdiction of the ordinary Courts is 
ousted, and in case of injury the party cannot prof;eed by ordinary action.(3) 
So, the Code providing a special method of paying the necessary expenses of 
a witness, the latter cannot sue for them.(4) Every Couit is competent to 
award costs in any proceedings, and a separate suit will therefore not lie lor 
tlieir rccovery.(5) * 

No bur to a suit will be implied, however, froni the provision of a summary 
and special remedy in a special Act for a right existing under common 
law. Thus a suit for compensation for wrongful seizure of cattle will 
lie in a Civil Court, the provisions of Act I. of 1871 being no bar to it.(6) 
A suit may be brought for confirmation of an execution sale which has been 
sot Ssidc by the Court,(7) or, if the execution should have been transferred to 
the Collector, by the. Collector,(8) ordering the sale. So also under the last Code 
it was held that, notwithstanding sects. 318, 319, 328, and 331 of that Code, 
under which action might be taken by a pm'ehasor at an execution-sale to recover 
])ossdssion of the property purchased, a regular .suit might also be brought by 


(1) Bcckford v. Hood, 7 T. R. 620; Val> 
laiicu ■('. Rallc, 13 Q. B. D. 109 (1884); Ram- 
nyye, v. Vcdachalla, 14 M. 441 (1890); 
iSatappa Pillai v. Raman Chetti, 17 M. 1 
(1892); and see next note. 

(2) Edim V. Mahommed Siddik, 0 C. 150 

(1882); Kuuhimmu v. Viyyathammu, 7 M. 
536 (1884); Bliugwau Singh v. Klioda 
Buksh, 3 397 (1881); .^dullah Khan 

Janki, 10 A. 303 (1894); Venkatasami v. 
Kistayya, 10 M. 341 (1893); nor in Bombay 
in tho absence of an agreement to that 
effect. In re Shaik Abdul Aziz, 11 B. 091, 
095 (1887). 

(3) Governor v. Meredith, 4 T, R. 294; 
Stevens v. Peacock, 11 Q. B. 731 (1848); 
West V. Bowman, 14 Ch. 1). 111. Hukm 
Chand, C. P. C. 99. 

(4) l)e Saran v. Hurrish Chunder Biswas, 
5'W. R. S. 0. C. Ref. (i (J860); a Coinniis- 
sioner to take acooiintci mav mio t frnrui.lfl.'nLf.. 


uamayyar t\ BuiKila Narasmiha, 4 M. 399 
(1882). 

(5) Mahrani Das v. Ajudhia, 8 A. 452 
(1886); Kadir Baksh v. Salig Ram, 9 A. 474 
(1887). Costs incurred in eriminal proceed¬ 
ings may be recovered only as damages for 
malicious prosecution: Mahomed Ali v. 
Bayama, 14 B. 100 (1889); Fazal Imam v. 
Fasal, 12 A. 160 (1889). And see generally 
as to suits fur costs, Jalam Panja v. Khoda 
Javm, 8 B. H. C. R. 29 (1871); Rof. Case, 
3 M. H. 0. R. 341 (1807); Subbaraya v. 
»VMthilingam, 20 M. 91 (1890). 

(6) Shuttrughon Bass v. Hokna, 16 0. 159 
(1889). Similarly as to Act IX. of 1861; 
Krishna v. Reado, 9 M. 31 (1885) ; Act Vin. 
of 1890, B. 25 ; Bombay Akbari Act, 1878 ; 
Naiayan Venku v. Sakharam, 11 B. 518 
(1887). See Hukm Chand, 0. P. C. 100. 

(7) Azimuddin v. Baldoo, 3 A. 654 (1881) 
ik\ Banrle Bihi «. Kalka. 9 A. 602418871 
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liini for tlio rocovury of the Siiiiie,(l) the two reinedien being concuiTcnt. And 
notwithstanding tlie proredurc under sect. 152, 0. XX. r. 0 ; sect. 114, 0. XLVII. 
r. 1, post, may lie available, there is nothing to prevent a suit to retdify a mistake 
in a decree. (2) 

(jeiieriilly, where a decrec-lioldcr ean proceed under the execution sections, 
ho cannot bring a regular suit. So where, having obtained a decree for 
money, A. sued to recover the unsatisfied balance thereof from B., alleging 
that tlie property of the deceased judgjnent-debtor was in his possession, 
it was held that he should have enforced his decree by execution and sale, or 
by execution and attachment and appointment of a receiver, and no regular 
suit would Iie.{;i) A suit does not lie lor damages for non-compliance with a 
jnandatory injunction to compel the perfornuuice of which the plaintiff had 
his remedy in ox(a;ution.(4) Nor will a suit lie lor the costs of a receiver which 
were deducted in execution of a decree for mesne profits from the amount 
of such me.sno profits, inasmuch as the objection to such deduction should 
liavo been urged in lire execution pro(;oedings.{5) Wo, in the case of 
an oi'dinary action in ejectment in which a plaintiff gets a decree lor posses¬ 
sion of the property, if he takes no steps to execute that decree within the 
time allowed by law, lie eaiinot by a fresh suit, based either on the decree or 
on his title as it stood at the time that the first suit was brought, evade the 
law of limitatioii.((;) A person suing on his proprietary title to recover 
possession of mortgaged propieity on the ground that the mortgage had been 
satisfied, and obtaining an uuc.onditiomil decree for posso.ssiou, is in tlie same 
positiou.(7) The principle is that once any riglit has been enforced by a suit 
in which a decree has been obtained, the decree becomes the embodiment of 
that right, and that right in its inchoate state is merged in the decree,(8) tlie 
enforocment of whicli, if not barred by limitation, must bo by proceedings 
taken to execute it. As regards suits for redemption, coiwidorablo conflict 
exists. In some cases the existence of a prior decree for redemption unexecuted 
lias 1)001 held to bar a subsequent decree for the same relief. The question 
has boon variously viewed from the standpoint of tlio general principles 
referred to, and the applicability of seel. 11 (formerly sect. 13) and seet- 47 
(formerly sect. 244) of the (lode. It appears to bo agreed that in some 
cases sect. 13 would have barred the subsequent suit. A Full Bench of the 


(1) Kishori Mohan Roy v. Chuuder Math 
Pal, 14 C. U44 (1887); Sevu v. Muttusami, 10 
M. 53 (1885) ; Horn Mohuii Banua v. Bhago- 
ban, 9 C. (>02 (1883); Balvant Santaram v. 
Babaji, 8 B. 002 (1884 ); as to symbolical 
pcsBCBsion, SCO Jaggobaudu .Mittcr v. Puma- 
iiund, 10 C. 530, F. B. (1889); GoBfiaiu 
Daimnr Puri v. Bepin Bobary Mittcr, 18 0. 
,520 (1891); Mabadco v. Janu, F. B., 36 B. 
376 (1912); 14 Bom. L. R. 115. 

(2) Jogeswar Attia v. Ganga Biahnn, 8 C. 
W. N. 473 (!904). But in a recent case, 
Bhatidi Singh v. Dowlat Roy, 17 ('. W. N. 
82 (1912), it lias been bold that generally 


such a suit is not maintainable, though it 
may be so in particular eireumstances. 

(3) Mima Mahomed v. Widow oi Balma- 
kund, 3 I. A. 241 (1871). 

(4) Jawatri v. Emile, 13 A. 98 (1800). 

(5) Kazoo Mahomed v. Lallab Jassodal, 
1804, W. R. 247 (1804). 

(6) Sita Ram v. Madiio Lull, 24 A. F. B. 
44, at p. 60 (1901); Vedapuratti v. VaBabha, 
25 M. at pp. 327, 328 (1901). 

(7) Sita Ram v. Madho Lall, mpra. 

(8) Vedapui’atti e. Vallabba, 25 M. F. B, 
300, 312 (1001). 
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Allaliabiid Higli Court lra« held that the imturo of redemption deerecs makes sect. 
244 (now 47) inapplieublc, and that tlic operation of the rule of res judicata 
depends upon the nature, of the decree made in the previous suits in each 
instance. Where a Court has once adjudicated upon a mortgagor’s right to 
redeem, so many ■■'f the issues as bore upon that, and arc heard and determined, 
become res judicata and cannot be. re-opened; but unless there has been a 
determination that the mortgagor has no right to redeem, there would still 
remain one other issue in a subseijuciit suit., which would not be res judicata. 
Until a mortgagee has applied for an order of sale under sect. 9d of the 
Transfer of Property Act (see now 0. XXXIV. r. 8), the plaintiff’s rvjht to 
redeem exists, and can be at any time enforced. If, therefore, a mortgagor 
has obtained a decree for' redemption, which does not contain a provision 
fore(dosii\g the right of redemption on dehiult, an<l lias not enforced that 
decree and has not paid in the decretal amount within time, he can subse¬ 
quently bring a second suit lor redemption of the mortgage in I'ospcct of 
whicli such fii'st decree was obt.ainod.{l) On the other hand, a Pull Bench 
of the Madras High Court has held that where a suit for redemption has been 
instituted and a decree for redemption has been passed tlierein, but not 
executed, a sub,sequent suit is not maintainable for tiro, redemption of the same 
mortgage. Tlie ecpiitv of redemption no doubt remaius unforcclosed, and the 
rdation of mortgagor anil mortgagee continues until an order ab.solute 
unde.r sect. 1)3 (see now U. XXXIVC r. 8) is made; and having regard to the 
cunliuiiaiice of the relation of mortgiigor and mortgagee, earlier decisions of 
the siftne High Court held that as such jimal relation had not been put an 
end to, a second suit would lie. The Full Bench, however, hold that though 
tlie rifilit might exist, the remedy was barred by sect. 11 (formerly sect' 13) of 
the Code. A decree lor redemption passed under sect. 92 of the Tran.sler of 
Property Act (see now 0. XXXIV. r. 7) is a final judgment within the niean- 
ing of sect. 11, post,- but if the order absolute for foreclosure or sale, uniler 
sect. 93 is tlie final judgment, and the decree under sect. 92 (see now 
0. XXXIVh r. 7) is interlocutory, then, if no order is passed under sect. 93, 
(he suit is pending, and sect. 10 (formerly sect. 12), post, bars a second trial. 
TJie fact, thorolore, that no order absolute has been made under sect. 93 (see 
now 0. XXXIV. r. 8), cxtinguishiiig the right to redeem, will not allow of a 
second suit being brought, though it will entitle the mortgagor to exercise 
his right of redemption under the decree if he be not barred by limitation 
by obtaining a postponement of the day fi.xed for paymont.(2) The Bombay 
High Courtluis held that 5 decree for redemption, on the default of the decree- 
holder to pay the money declared to be due within the time fixed by 
the decree, or, if none bo fixed, within the time allowed by law for the execu¬ 
tion of tlio decree, operates as a judgment of foreclosure and debars the 
mortgagor from afterwards bringing a second suit to redeem the same pro- 
perty.(3) As regards the Calcutta High Com-t, the only two reported decisions 


(1) Sita Ram v. MatUio Lai, 24 A. P. B. 44 (1001), P. B. 

1901); ovon'uling Hay i’. Razi-ud-ilin, 19 A. (3) Gan Savant u. Narayan, 7 B. 467 
!02 (1897). (1863); Hari Ravji v. Sbapurji, 10 B. 461 

(2) Vedapuratti r. Vallabha, 20 M, 300 (1886) [the execution of tho first docreo was 
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appear to be in In the under-mentioned ease,(2) a Bccond suit 

was allowed on tlie ground that the first suit did not in default foreclose the 
right f,o riideciii, and that the cause of action in the two suits was not the same, 
thus cxchiding the doctrine of res judicata. In, however, a subsequent 
case (3) Jt was contended that until an order absolute for sale was made the 
right to redeem existed, and that the suit should be regarded as a suit to j-edeem. 
Jn overruling this contention, the Court observed as follows: “ Even if 
there is no order absolute, the decree nisi directing the sole is in existence,' 
and if the right to redeem be still alive, it cannot be enforced by a separate 
suit.” 

When a decree deelaring a right to partition has not been given effect to 
by the parties proceeding to partition in accordantio with it, it is competent 
to the parties, or any of them, if they still continue to be interested in the joint 
property, to bring another suit for a declaration of a right to a partition in 
ease their right to partition is called in question at a time when, by reason of 
liinitation or otherwise, they cannot put into effect the decree first obtained. 
In this re.spect, suits for declaration of right to partition differ from most other 
suits.(I) In this ea.se there was no decree actually making p)artition, while 
in tli(5 uiider-mentiojied case,^) in which there was a decree directing partition, 
it wms held that .such decree operated as res judicata, and the subsequent suit 
was barred. 

A second suit will lie. if the first suit is for money against A., and the second 
to leali/.e the decree from the property of a stranger therefco.(6) 

Primd facie an action lies on the judgment of every Court of corr.pctent 
jurisdiction unless the right to sue be taken away expressly or by implication.(7) 


I'lu-red, the appoUaut then attempted to fall 
back on hio moi'tgago and the right to redeem, 
which was not baiTcd ; the Privy Council, 
without deciding whether this could ordi- 
uaiily bo done, hold that this course was not 
open to the appellant as it was a now case]; 
Maloji e. vSagaji, 13 B. .bCT (1888) [Decree for 
redemption—subsequent suit by mortgagee 
for sale]. See as to these eases Vedapuratti 
V, Vallabha, 2.5 h1. 300 (1901). See also 
Chudasama v. Ishwargar, 10 B. at p. 248 
(1801). As to execution of decree after 
three years : Kaiayan v. Auandra, 10 B. 480 
(1801); Mnruti v. Krishna, 23 B. 592 (1899); 
as to the necessity to suo having regard to 
the doctrine of rca judicaia that the deneo 
covers ail rights : Vinayak v. Dattatrayu, 
20 B. at p. 008 (1902). 

(n Vedapuratti e. Vallabha, 25 M. at p. 
311 (1902). 

(2) Roy Dinkur Duyal v. Shco Golam 
Singh, 22 W. R. 172 (1873); rof., Dhond 
Bahadur v. Tok Karain, 21 A. 252, 261 
(1899); Sita Ram t*. Madho Lai, 24 A. at 


p. 03 (1901). 

(3) Siva Porshad Maity e. Naiitio Lai Kar, 
18 C. 139, 142 (1890); dist.; Tara Prosad 
Roy V. Bhobodeb Ri*y, 22 0. 931 (1895); 
ref., Vedapuratti v. Vallabha, 25 M. at p. 
334(1901). 

(4) Nasratullah v. Mujiballah, 13 A. 300, 
313 (1801). This ease, l>ut only in so far as 
it was a decision on Act XIX. of 1873 (N. W. 
P. Land Revenue Act), was overruled by 
Aliihaniinad Sadiq v. Lauto lUm, 23 A. 291 
(1901); ,Tagu Babaji v. Bahi Laxman, 14 
Bom. h. R. nos (1912); s. c.,‘37 B. 307. 

(6) Soni Majanlal v. Muiislii Hiinatbhai, 3 
Bom. L. R. 04 (1900); distinguished in 
Jagu Babaji v. Balu Jjuxman, rupra. 

(0) Goovno DosPyuc v. Ram NarainSalioo, 
111. A. 59 (1884). 

(7) Berkley v. Elderskin, 1 Q. B. 805, cited 
in Moonshi Golam Arab v. Curreembux, 6 C. 
at p. 290 (1879); Mancharam v. Bakshi, 
0 B. H. C. R., A. C. 234 (1809); Attermoney 
Dossec V. Hurry Doss Dutt, 7 0. 74, 76 
(1881). 
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Upon t.lio judgnieni, arises a legal obligation to diseliarge it, on wliicli an 
aetion is maintainable.(]) It. is by sueli an ae.tion that the j udgiuents of foreign 
and nolonial (Joints are 8iipporte,d and enforced, and suits on foreign 
judgments are not infrequent in this country. A suit will lie on a judgment 
of a Court in a '’'Native State.(2) Where an action on a judgment or decree 
will not give to the plaintiff a higher or better remedy than he already has, 
there is no advantage in allowing it to be brought; and it would be contrary 
to the, spirit of the Code to do so. Where it will give a higher or better remedy 
the, ease is different, and there are eases in which an action may be the only 
mode of onforeing a judgment or decree.(3) In the case of a domestic judgment, 
ample provisions exist for the execution of the decree not only within the juris¬ 
diction of the Court by which it was passed, but within any part of the British 
territories in India. And on the principles already adverted to, where 
provisions have been made in regard to execution, and the decree-holder can 
pro(«ed under them, he cannot bring a regular suit. In such eases the qualifica¬ 
tion to i.he general rule comes inf.o operation, the right to sue being tiihen away 
by implication. 

A suit, will not lie in a Sfiiall Cause Court on a decree of a Subordinate 
dudge's Cour1.,(4) or on a decree of its owD,(.h) as the law niake.s full provision 
a.s to the mode of obfaiiiiiig satisfaction of such decrees. Nor will a suit lie 
on a rent decree of the Uevemie Court,(6) nor in Ihe High Court on a decree 
of the Small (!aiiso CV)uri.,(7) otherwise in Bombay, in order i.liat the judg¬ 
ment-creditor may have execution against the immovable estate of the 
debto, .(8) 

In the under-mentioned undefended eaise (9) under tlie preceiling Code, 
Wilson, J., held that a .suii. on a decree of the High Court would lie in that 
Com-t, as the decree had remained unsatisfied, and it was too late to revive it 
in thenisual way. But this decision has lieen dissented from by the Bombay 
High Court.(IO) A suit has also been bold to lie on a declaratory decree of 
whiob no execution can be takeu.(ll) But a person who has obtained a 


(1) Transit m rem judlcalum. So whom a 
refuronuo is mado t<> arbitration and an award 
is givoD, tlic parties to tho referonce cannot 
sue ij})Ou the original causo of action : TIassan 
Ali IK Hoflhdar Ali, ]890, P. K. No. ] 13, citod 
in Hukm Oljand, 0.1*. (1 101. 

(2) Mftyar:j|n v. Ravji, 24,B. 8(j (1899) 
ftho earlier dccisionft to tho contrary wore 
before the passing of Act Vlf. of 1888, which 
made an addition to s. 14 of the fonner Code, 
corresponding in part with s. 13, po^]; 
Kaliyugam (Jhotti v. Ohokalinga Pillai, 7 M. 
105 (1883); Sama Rayar v. Annamalar 
Chotti, 7 M. 104 (1883). 

(3) Mancharam v. Bakshi, G B. H. U. R. 
231, 236 (1869), per Conch. C.J. 

(4) Ib. 

(5) Merwanji v. Ashabai, 8 B. 1 (1883). 

(fi) Ananda Moyi v. Patol Pabani, B. L. R., 


F. B., 18 (1863). 

(7) Moonshi fiolam Arab t\ Cnrroembnx, 5 
C, 294 (1879), overruling prior decMons in 
namo CSourt. St»e Presidency Small (‘ansc 
Courti? Act (XV. of 1882). 

(8) Fakirapa v. Pandurangapa, 6 B. 7 
(1881); Merwanji v. Ashabai, 8 B. at p. 12 
(1883); but tho decree may bo transferred 
to another Court for execution in respect of 
tho immovablo property. 

(9) Attermoney Dossee ik Hurry Doss 
Dntt, 7 C. 74 (1881). 

(10) Merwanji Ashabai, 8 B. 1, 13 (1883). 

(11) Vinayak v. Abaji, 22 B. 416 (1887); 
Jagar Nath v. Balgobind, 1 N. W. P. 164 
(1869). Sri Krishna Tata v. Singara, 4 M. 
219 (1881), if it is partly declaratory a suit 
will lie on that part, Sabhanatha v. I^kshmi, 
7 M. 80 (1883); Yusuf Khan ik Sirdar Khan, 
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decree cHtablisliing his and entitling him to conBequential relief cannot 
again sue for the same, but cun only work out his right and obtain tlic relief 
by executing the decree. And sect. 47, post, cxju'essly proliibits a separate 
suit for the purposu.(l) No suit will lie where tiie decree orders a certain amount 
to bo paid for maintenance at certain intervals, as execution may be, taken of 
such a decree for amounts accruing due under it subsequent to its date,(2) 
A siiit has also been held to lie in the Civil Court, on a decree obtained in the 
Court of 1,ho Agimt for Sirdars against the defendant’s father, the, decree, 
which vva.s for payment of a sum of money by instalmonts, liaving become 
incapable of execution on the death of the defendant's father, the defendant 
liiinself not being a aiTdar.(,‘!) 

A suit lia.s been held to lie for the amount of an unsatisfied claim ad¬ 
judged by a decree which was destroyed during t,he Mutiny pending an 
aj)peal t.aken by the defendant, the cause of action to date from tlie lost 
deoreo.(4) Tlii.s wa,s distinguished in a subsequent case, in which the, records 
were not destroyed before a decision on apjical, it being liehl that where the 
recan-ds of a case are de.strnyed, th<! plaintiff may prove ids d<',cree and get tlio 
o.xeontion of it, but, on his inability to do so, he cannot bring a second suit 
for the, same subjexit-matlcr.fr)) A suit, however, should not be, allowed, 
whether the, record is destroyed before or after the de<hsion of the. appeal.((>) 
A suit does not lie. on a decree of which execution is Jjarred by limitation.(7) 
And where a plaintiil has obt»incd a decree, and has by his own neglect lo.st 
Ids right to execute it, he will not bo permitted to revert to the po.sitiori wldch ho 
held before the institution of the suit, and to bring a fre.9li suit.(8) *’ 

A decree or judgment must be nonsidered valid until reversed or super¬ 
seded. Therefore, a suit does not lie to recover back money recovered in 


7 M. S3 (IS83) [these two eases ilist, in 
Jiat.shinibai e. Mii(lhaA'r.av, 12 li. 0.7 
(18S7)]; Kaveri Venkamnm, 14 M. 2!H‘i 
(ISftO). 

(1) Ve(liii|)m'.aUi e, Vallahha, 25 M. 320 
(IftOI), 

(2) Juutiiayee e. Phanakapmlayen, 4 M. 
IJ (J. R. 183 (1808); ifa^locrceisnotmcrcly 
doelaratory a second suit will not iin even 
though it is so vague as to Ijc incapable of 
execution : Venkanna v. Artanima, 12 M. 
183 (1888); and see Ashutosh Bannorjee 
Lukhimoni Debya, 1ft C. 13ft (I8!)l). 

(3) Sakharam Dikshit e. Gancsli Rathi, 3 
B. 193 (1879). 

(4) Ranee Emamum v. Ilurdyal Singh, 
1804, W. R. 301, 

(5) Must. Nazur Banco v. Hosseiu Ali 
Khan, 1804, W. R. 378. 

(6) Sec Ranee Iraammn r. Kurdyal Singh, 
5 W. R. 270 (I860). 

(7) Fakirajia v. I’andurangapa, 6 B. 7 
(1881); .Sandc8r..Toinir,»W. R.399(1888); 


Siinjcu Viyali r. Ranjiyah, 4 M. H. C. R. 4u.t 
(1809); even if the decree ito for possession 
ofland : (iopi Moliim 'Das r. Tinroiiri Gupta, 
1 (kL, R. 254(1877); Nui-singhdoss v, Kuni- 
rooddoon, 20 W. R, 412 (1873); Rainjiis p. 
Ram Narain, 2 .N, W. P. H. C. R. 382 (1870); 
(Jolam Hoasoin i\ Alia Ruklic(!, 3 N. W. P. 11. 
C. R. 02, F. B. (1871); and followed by 
delivery of symbolical possession: Naho 
Doorga e. Siictamonee, 23 W. R, 407 (J875). 
Bnt see Attennoney Dossec e. Hurry Das, 
7 C. 74 (1881); and Muhadeo v. Janu, 
F. B., 30 B, 370; 14 Bom. L. R. 115 
(1912). 

(8) Anrudli Singh v. Shoo Prasad, 4 A, 481 
(1882). In Muhammad v. Mannu Lai, 11 A. 
386, the Court thought that this principle 
as regards mortgages was affected by the 
Transfer of Property Act, hut it has been hold 
that this is not so, Vedapuratti v, Vallahha, 25 
M. at p. 330 (1901); but see also Sita Ram v. 
Madho Lai, 24 A. at p. 00 (IftOI). 
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(ixo.ontion ol a deri'eft while that decree flnb.si.its; {1) and il inoie is recovered 
under a decree tlian is really due, the exee.ss can he recovered hack hy the 
judgmeiit-dehtor only in execution proceedings and not hy a separate suit.{2) 
When, however, the decree is reversed or superseded, the amount recovered 
under it may he recovered back not oni}' hy a summary process, hut also by a 
suit.(3) And sect. 47 of the Code being applicable only to a subsisting decree, 
is not a bar to such a suit,{4) the operation of that section coming to an end 
as soon as the decree is discharged by payinent.{5) Th<i interest of the 
money (0) and the mesne profits of the. land (7) realized in execiifion and 
recovered back can be recovered for the period for rvliich the person entitled 
was kept out of the money or land. 

10. No ColU't shall 'proceed voilh the. trial of any suit in 

stay oJ suit whicli tlip. matter in issue is also directly 
and substantially in is.suc in a pieviousl}’- 
instituted .suit between the same parties, or between parties 
under whom they or any of them claim litigatmg vnde.r the. same 
title where smh suit 'is pending in the, stime. or any other Court 
in Eritish India having jurisdiction to grant the relief claimed, 
or in any Court beyond the limits of British India established 
or continued by the Governor General in Council and having 
lil'c. jurisdiction, or before E'is Majesty in Council. 

Explanation- The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a suit 
founded on the same cause of action. 

“•Lis pendens.”—“ The objeci, of the rule eonfained in .sect. 12 (the 
pi'C.sent. section) of the Code is to prevent Courts of eoncUTvent jiiri.sdiction from 
simultaneoii.sly entertaining and iidindicating ujioii two parallel litigations in 
I'cspect of the same cause of action, the same subjpc.t.-mattpT, and the same relief. 
The ])olicy of the law is to confine the plaintiff to one litigation, thins obviating 
the j)os.siliilit 3 f of conlradicfory verdiefs by two or more Courts in re.spect of 
‘ the name relief.’ ” (8) 

The .same learned Judge added: “ It i,s scarcely npco.ssary to say that the 
rule contained in sect. 12 ol the Code of Civil Procedure forms no part of the 


(1) Marri<it v. irainpton, ^ T. K. 20i); 
Saudivmini Dasi e. Thakoniani Debi, 3 
B. L, R. Ajip. Ill (IS(i!)). 

(2) Mabomod Elaheo Bukeli v. Rally 
Mohnn, 5 0. 689 (1879); I’artab Singh e. 
Beni Ram, 2 A. 01 (1878), F. B. 

(3) Shaina Rarahad v. Hurro Rarshad, 10 
Moo. I, A. 203 (1865); Jogcsli Ohundcr v. 
Kali Chum, 3 C. 30 (1877); aa to relief given 
by review, see Waghola v. Shaik Masludin, 13 
B. 330 (1888). 

(4) Narayana v. Narayana, 13 M. 437 


(1889); Ram Ctbulam p, Uwnrka Rai, 7 A. 
170 (1884), F. B. 

(6) Easbbohary t>. Rakhal Churn, 1 C. W. 
N. 708 (1897). 

(0) Ayyavayyar p. Shastmin, 9 M. 500 
(1886); .laswant Singh v. Dip Singh, 7 A, 
432 (1885). 

(7) Mokoond Lai v. Mahomed Sami, 14 C. 
484 (1887); Kaliarmsundrani v. Egnavedes- 
wara, 11 M. 261 (1887). 

(8) Balkishen v. Kishan Lai, 11 A. 148, at 
p. 166 (1888), per Mahmood, J. 
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rule of res jiidicaJa, tliougli the reason upon which it is based is in some respects 
similar in principle to the doctrine of res judicala. The distinction between 
the two rules, however, is va.st. The. rule in sect. 12 (the present section) 
relates to matters suh jtidice, whilst the rule in sect. 13 (now sect. 11) 
relates to matters which have passed into rcm jiidicatam. The one bars only a 
‘ suit ’; the other bars both the trial of a ‘ suit ’ and of an ‘ issue ’ subject to their 
respective conditions. Those conditions are not all the same in sect. 12 (the 
present section) as they are in sect. 13 (now sect. 11), and the wording of the 
two sections as to the distinction is so clear that it is not easy to confound 
the, two rules. Now, in sect. 12 (the present section), before the plea can 
operate as a bar, the .second suit must not only raise the same issue as that 
in tlie former suit .still pending, but it must be for ‘the same relief.”’(l) As 
to tlii.s last now, vide post, “ Rdief.” It may be added that if a plaintifi were 
not confined to one litigation, but were allowed to conduct a number of 
])arallel litigations at the same time, they would result in as many judgments, 
which, if to tlie same effect, would be useless and a cause of unnecessary 
expense. If, on the other hand, they were to a different effect, all would not 
admit of exticution, and it would not be possible to decide which should be 
c.xecuted. Moreover, contradictory judgments would tend to di.scredit the 
administration of justice. The rule, therefore, should be such as to receive 
application only when the varions incidents of the suits are so far identical 
that they nniy, and if rightly decided .should, lead to the same jitdgment.(2) 
Though the conditions of the two rules relating to lis pendens and res judicala 
are different, the expressions used in enumerating them are generally u~ed in 
the same sense, and reference therefore may he made to tlie cases cited in 
the next section. The rule of lis pendens not only affects a suit brought 
while anotlier suit is jiending, but also alienations of rights or interests in 
any jiropert.y made during the pendency of a .suit concerning that 
prnpe,rty.(3) 

Stay.—The words “ Except where a suit has been stayed under sect. 20 ” 
have been omitted. Sect. 20 of the last Code dealt with tlie power of the 
(lourt to stay proceeding-s; but, apart from f.liis, the Court liad a general juri,s- 
dietion to stay proceedings on the ground of inconvenience attending the 
trial of different suits in different Courts at the same time. So the High 
Court has stayed a suit instituted before it until after the decree in a suit previously 
instituted at Calicut, observing that the two .suits to a very great extent 
eovered the. .same ground, and that it was impossible that they should 
proceed together, os many inconveniences might arise—amongst others, 
difficulties in connection with the filing of documents and taking of accounts, 
and the possibility of a conflict of decisions; adding that it was necessary 
to follow the general rule that the plaintiff who first brings his suit, claiming 
an account in respect of any particular transactions, has a riglit to have that 


(1) Balkishen v. Kishan Lai, II A. 148, at (3) See Hukm Ohand, Res. Jud. 082, where 

p. 164, per Mabmood, J. the Bubjeet, which ia not within the scope of 

(2) Hukm Chand, C. P. (t 100, citing 1 the present work, ifl fully discuBsed; also 8.62, 

Oarson. Trait. Pro<!. 7.67. Transfer of Property Act. 
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acr.onrt taken in tJio, Onml. in wliicli he lias eliosen to bring liis snit.fl) Sect. 20 
iias now been omitted. 

“ Proceed with the trial."-—This section in the last Code only provided 
that no suit .shall be tried if the same issues were involved in a previously instituted 
suit in a competent Court. The. present Code substitutes 1,he words at 
the, liead of the, paragraph to explain more clearly the action to be taken 
by 1,he. Court, which is in tlie nature of a stay of proceeriing.s. The section, 
however, is merely intended to secure general convenience. It does not bar 
the imtitulion of a suit, and tlierefore cannot be construed as dispen.sing with 
the. institution of a suit within the proper time when the law expressly requires 
such inBtitution.(2) 

“ Suit.”—In the under-mentioned case,(3) the Court, without expressing 
r decided opinion on the point, thought that a proceeding in execution being 
not a suit, but only a procei'ding in a suit, it woubl be more coiTect to hold 
that a proceeding under .sect. 47 is not a suit within tlie meaning of this 
section. 

“Matter in issue.”—The matter in i.s.sue in the subsequent .suit must 
also be directly and sulistaniialiy in issue in the previously in.stilutcd suit. 
The .suhjcet-inattcr in respect of which the relief i.s claimed must be the same 
in flic two suits, the principle of 7i,v jtniJnin having no a|iplieat.ion if llic 
mbject-matter ol the siiliscqiicnt suit i.s not in any sense the siibject-matfer 
of tlie previous .suit.('l) Where the question of title was the same, but the 
Issue.-; ,vere dilTereni,, relating 1o anol.licr jiloT. of land and fo another period of 
lime, the .seef.ion was held to Imve no apjilication.fri) 

^ “Previously instituted (pending) suit.”—Priority in time is the, 
proper guide in determining whicli suit should be allowed to jiroeeed ; (0) and, 
in accordance, with the general prineijile. th.at the Court which iirsf. acquires 
juiisdiction .should retain it, tliis rule is formulated. The section says “ insti- 
ttd.e<l ’■; that, is, mere institution of a .suit will give ])riority without any pro¬ 
ceedings having been taken thereunder. A suit ceases to be lis 'irewleris when it 
has been witlidr.-iwn, and the tide has been held not to apply when tlie former 
suit lias been withdrawn since the institution of the .second .suit.(7) A suit, of 


(!) Menkjeo v. KaBowjoe, 4 (\ L. K. ;iS2, 
2S4 (1879), and .as to stay of simiiUaneous 
exocntions. she Fakuruddin* p. Official 
Trustee. 7 C. at p. 84 (1881). 

(2) Ncmagauda v. Parosha, 22 B. 640, MR 
(1897). See also Ramalinga v. Kaghunatha, 
20 M. 418 (1897), in wliich the Court, while 
holding that there was no bar to institution, 
pointed out that the suit, if instituted, would 
not have been for the same relief; IWahadeo 
e. Gagadhar, 16 C. TV. N. 897 (1012). 

(3) Venkata Chandrappa v. Venkatarama, 
22 M. 266(1898). 

(4) NiazuDah Khan v. Nazir Begam, 16 


A. 108, at p. 1)0 (1892), where the Court 
said, *■ There is no doubt that if the subjeot- 
mattor of this suit had been any part of the 
subject-matter of the former suit the doctrine 
of lis pendens would apply.” 

(5) Bissossur Singh v. Gimput, 8 C. L. R. 
113 (1880); nor in Nainappa i>. Ohidambaran, 
21 M. 18, 22, 28 (1897). 

(6) Meckjee o. Kasowjoe, 4 C. L. R. 282, 
283 (1879), in which case, however, the suit 
was stayed, not on the ground of lis pendens, 
but general convenience. 

(7) Hnkm Chand, C. P. C. 108, citing 
Bush I). Frost, 49 Iowa, 183 (Amer.). 

H 
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oourao, c;oinos t.o an ond when a dee.ree. is passed in il. II. is not,, however, 
material wliether the suit is pending as an original suit or an a])peal. A pending 
a])peal will bar the trial of a subsequent suit.(l) The mere ajiplying however 
for, (IT obtaining, leave to appeal to the Privy (hmneil cannot of itself amount 
to the pending of an appeal till sueh a)j])eal is actually fded, for it may happen 
t.lmt the parties who obtain sueh leave may never ap])eal at all against such 
ilccree or or(ler.(2) It has been held that the appeal i.s not “ 1o be deemed to 
re.laf.e to the entry of the judgment appealed from bo as to defeat the plaintiff's 
aotion projaniy brouglit intermediate the, judgment and appeal.” (d) In a 
recent ca.se where there had been a deeree, for maintenanee, followed two years 
Liter by a <h^e.re.c for the sale of the property charged by ii., but t.lirce more years 
(dap.sed before the a,]>plhaitinn for execution, it was held thai. owing to this delay 
the doctrine of h's pendens did not apply, for the sale had not been during the 
aetivi' prosecution of a contentious suit or procoeding.(l) 

“ Relief.”—'The last tlode enacted tluit not merely must the matter in issue 
be the same, but the previous suit must claim the, same, relief. The eaii.se of 
aclimi is essentially different from l.lie relief claimed. While the identity, or 
even similarity, of the relief claimed is not material for the rule of res jndicalii, 
th(^ identity of the relief was held e.ssential to the a]>]ilii'ation of tli<' rule of 
Its jieiiiicns. So the section was held not 1o ap))ly where, though the is,sue 
may be tlie same as tliat in the other suit, the relief was not the same,(5) And 
it has been held not to .apply to suits betw'een |>rineipals and agents for aeeonnts.((i) 
Where Ihc' ])Iaiiitiff in the first instance sued the defendant for cancellation of 
a jiuhii lease and for mesne profits, and then brought a s(>eond suit against, 
the defendant to recover arre.ars of rent for the same period, it. was held that 
sect.. 12 of the last Code did not .apply, as it could nol. be said Ih.at the former 
suit, was for the .same, relief as that claimed in the second suit.(7) Ho, again, 
subs for t.lic .same, dues in resjiect of-different yc.ars are not for the same ri'lief. 
If a suit for a demand for one year .should bai’ the trial of a. suit, for the same 
demanil for a sub,sequent year, the prolongation of the eailier litigat ion might 
residl, ill barring the later .suit by la]i,se of t.he limitation jieriod (.H) If the 


(1) In Riija Riuisgitc. Bhagiilinlty,7<h W. 
W. 720, 721 (1000); Tiisseasur Hingli r. (tim- 
pul Singli, S C, L. R. n.1, lU (1880), the 
former suits were pending in apfioiil, but no 
ohjoctiun whs taken to the application of tho 
rule on this ground. And ace next. ease. 

(2) Naniappa r. (^hedambaraui, 21 M. 18, 
22, 2(1 (1807). 

(3) Hukni (band, ft. P. 0. 108, citing 
Porter r. Kingsliury, 77 N, Y, 104 (Aincr.), 
when* the Huthor also points out that cases 
whicli have (with regard to the role of Its 
‘jiendcns as afFectiug alionatious) hold an 
appeal to be a continuation of tho original 
suit, do not apply, as the basis of that rule 
is different from the one, under considera¬ 
tion. 


(4) Bhoja Mahadev P.irab r. (Jangahai, 
37 B. (121 (IfiPi). 

(.7) Kamalinga ?'. Ragliuimtha, 20 M. 418, 
at p. 420 (1807); Balkislicn ?>. Kislian Lai, 
n A. at p. 1.7.7 (1888). In tho last cases, 
how'cvpr, tho'k'auso of action Las diffore-nt, 

(0) Chandra t\ Pranmtho, 15 C. W. N. 11,30 
(1911). 

(7) Raja Ransgit v. Bhagahutly, 7 0. W. 
N. 720, 722 (1900). See also Troylokhya- 
nath Bose. v. Macleod, 38 C. 28, 34 (19(X)); 
Balkishen v. Kishan lail, 11 A 148 (1888), in 
which also it was hold that there W'as no 
identity in the relief. 

(8) Balkishen v. Kishan Lai, 11 A. 148, 
15.7 (1888). So also thorn is, of course, no 
bar where tho matter complained of has 
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aubscqiiont suit, is, liowcve.v, for a part of tlio, reliof claimed in ilic first suit, 
i(.,s f.riiil was held to he barred by that of the, first snit.(l) It will, liowevi'r, 
be observed that this section omits the words formerly appearing “for the 
same trlirf.” This W'as stated f.o have been done because tlie iSeJcct Coimiiiflee 
were of opinion tliat tlie ajiplicition of the imivision should depend not upon 
the mere prayer of the parties, but upon the niatter in issue. Probably in a 
large number of cases where the. matter in issue is the same, fhe relief deriving 
as a consequence therefrom will be, or should be, the same. Hut however this 
may be, the soelion apparently substitutes .ns a te.st tlie ideufit.}^ of the matter 
ill i.ssiie ii'TPspective of the relief sought upon the proof of the I'acfs alleged in 
sueli issue. 

“ Same parties.”—Not only must the [lersons he the same, hut they 
must be .suing or sued in the same eapaeity. Wliere the same piTson sues in 
different eapaeifies it is (he same .as if there were different persoiis.(2) The 
.seetion has been amended 1o .show llial fhe litigation imi.st be under the same 
fiflo, 

“Jurisdiction.”—The Court mu.st have, had jurisdiction fo grant relief 
ill the previous .suit. So in the under-mentioned case (3) flic Court oh.served ; 
“ ft is ele.ar that in 1 bis ease the proceedings pending Wore fhe iieveiiiie Officer 
were not for the sa.me relief (that is, for ejeeliiient of the. defend,ants and for 
mesne jirofits) as was sought in the present suit, nor had (he Tlevemie Oflieev 
jiiri.sdietion to gr.antsueh velii'f.” 

Foreign Court.—Refmving to this e.xplanaf.ioii, the Court observed : (t) 
“That it seems to follow, as a iiecessaiy eonseqiieuee, ihat the. existence 
of a decree in a foreign Court is no bar 1o tlie e.veciilioii of a decree of a 
(fiiiirf, in* Ib'itish Tiidia, even tlioiigh the <-au.se of action in bofli .siiils be thi' 
s.ame.” 


11. No fVuirt .shiill try any suit or is.siio in wliicli (.ho luattor 
Kes judioata diroctly aiifl substantially in issue has boon 
diiffctly and substantially in i.ssne in a forinor 
.suit liotwoe.n tlie same parties, or lietween parties under whom 
they or any of them claim, litigating under the same, title, in a 
Court competent to try such subsequent suit or the suit in which 
such issuet'has been .“iuhsequently raisi‘d, and has been heard 
and finally decided by such Court. 

Exfhnation I.—The expressim “former sm't’'' shall denote 


arisen since the institution uf tho other suit: 
BisscBsur Singli r. Ciuiipiit Singli, 8 L'. L. R. 

m (1880). 

(1) Set! Niaziillah Khau r. Nazir Begam, 
IT) A. 100, supra; (lovind v. Jijibai, 30 11. 
180(1011); fl. (•., 14 Bom. L. K. 0. 

(ii) Neve V. Weston, 3 Atk. 6.07 ; Law v. 


Rigby, 4 Bra. (Jh. 00; Gage v. Stafford, 1 
VcH. Sr. 544. . 

(3) Troylokhyanath Hose v. Macleod, 28 
V. 28, atp. 34(1000). 

(4) Fttkunidde<*n v. Official Trustee, 7 0 
82 (1881). per Mon-is, J. 
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a suit which has been decided prm to the suit in question, whether 
or not it was instituted prior timeto. 

Explanatmn II. — Foi' the purposes oj this section, the corn- 
pet,encc. of a Court siudl he determined irrespective of any profusion 
as to a right of append from the decision of smii Court. 

Explanation III .—^Tlie matter above referred to must in the 
former suit have been alleged by one party and either denied or 
admii-ied, expressly or impliedly, by the other. 

Explanation IV .—Any matter whieh might and ought to 
have been made ground of defence or attack in such former suit 
sliall be deemed to have been a matter directly and substantially 
in issue, in such suit. 

Explanation V .—Any relied claimed in the plaint, whicli 
is not expre.s.s]y granted by the decT’ee', shall, for tlie purposes of 
this section, be deemed t.o have lieen refused. 

Explanation VI .—Wiiere jjersons litigate bona fide in rx'spect 
of a 'public right or of a- private right eJaimed in common for 
themselves .and others, all persons interested in such right shall, 
for Ihe purposes of this section, be dtsmicd fo claim under the 
]iers(ms so litigating. 


12. Tl'7/crc a pluintiff is precluded by rules from indituting 
a further suit in respect of any particular 
Dm tn fmihci siiil. /;,, p/jit jtlcd to institute 

a suit in respect of such cause of action in amj Court to which 
this Code apjdies. 


13. yf foreign judrpnent shall be condusive as to any matter 
When forekin judg- thereby directly adjudicated upon beivteen the 
ment nnt conctusme. same parties m between parties under whom 
they w any of them elaim, litigating under the same title, 
excepir ~ 

(a) where it has not been pronounced, by a Court of competent 

jurisdiction ; 

(b) where it has not been given on the merits of the case ; 

(c) where, it appears on the face of the proceedings to be 

founded on an incorrect view of international law or 
a refusal to recognize the, law of Brit/ish India in cases 
in which such law is applicable; 

(d) where the proceedings in which, the judgment was obtained 

are opposed to natural justice ; 

(f) where it has been obtained by fraud ; 
if) where it sustains a claim founded on a breach of any 
law in force in British India. 
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14. The Court shall 'presume, upon the production of any Is. i 
Presumption as to document purporting to he a certified copy of a ®’‘*’ 
foreign Judgments. foreign judgment, that such judgment was pro¬ 
nounced hy a Court of competent jurisdiction, unless the coutraiy 
appears on thi record ; but such presumption may be disphced 
by jiroving want of jurisdiction. 

Res judicata generally considered.—These sections eiuljody the 
doctrine of res judicata, wliicli, though it has .sometimes been treated in 
Engliali law as a branch of tlie doctrine of estoppel, is yet essentially distinct 
fcoiu it. Estoppel, whicli is dealt with by sect. 115 of the Evidence Act, 
prooeed.s upon the equitable principle of altered situation, whilst the doctrine 
of re.s judicata proceeds on the principle that there should he a determination 
to litigation, and that a defendant should not in respect of the same matter 
he harassed by several .suits. Estoppel is a part of the law of evidence, whilst 
res judkala belong.s to tlu^ province of procedure strictly so-oallcd.(l) Perhaps 
the shortest way to describe the difference between the two is to saj' that 
whilst the pica of ra judicata proliibits the Court from entering into an inquiry 
at all as to a matter already adjudicated upon, an estoppel prohibjls a party, 
after the inquiry has already been entered upon, from proving anything which 
would contrad let his own pvoviou,s declarations or acts to the prejudice of another 
party, wlio, relying upon those declarations or acts, altered hi.s position. In 
other ■,'ord.s, res judicata prohibits an inquiry in limine, wliilst an estoppel is 
only a piece of evidencc.(2) 

The English doctrine of res judicMa was adopted in this country before 
the ]n'oinuIgation of the fir.st Code of 1809. As the Judicial Coniinittec 
obsei'V04l,(3) ujion the statement of the rule iu the Duchess of Kingston'.s case, 
thei'e i.s nothing to(dinical or peculiar to the law of'England in the rule as .so 
stated. It was recognized hy the civil law, and was consistent with sect. U 
of the Code of 1859. Though, however, consistent with it, sect. 2 of that 
Code was not identical with and fell considerably short of it.(4) It only pro¬ 
vided for bar by judgment, and did not deal with the remaining portion of 
the rule relating to the, bar of the trial of an issue hy judgment on that issue, 
which has sometimes been called bar by verdict. The gist of thi.s latter rule 
is that an actual decision on any matter directly in issue in a suit i.s conclusive 
of that issue in every .subsequent suit brought on any cause and for any 
purpose or cJqeot. Notwitiistanding this defect in the rule, the Courts, acting 

(J) Jic.i judicaUi precludes a man from cluingo of law before tho final decree, see 
avowing the sumo tiling in Huccessivc liti- LaksbmiBibi Kujrani v. Atai Biluiry Aldar, 
gatiuiis, while estoppel prevents his saying 40 (J. .W4 (1913). 

one thing at one time and the ep^Kisite at (2) iStiiiTam v, Amir Begum, 8 A. 332 
another: (Jassamally v. Currimbhoy, 30 B. (1880), per Mahniood, J. 

214 (1911); Bhaishankf'r v. Morarji, 30 B. (3) In Khugowlio Singh v. Hussein Bux, 

283 (1911); Baleshwar Bagarti Bhagirathi 7 B. L. Jl. (i73 (1871). 

Has, 35 U. 701 (1908); Bhagirathi Has t\ (4) Boo Hukm Chand, Kes. Jud. 7, whore 
iiaicshwarBagarti,41 C. 99 (1913). I’or easo tlw subject of tho above statement is more 
whore no estoppel when there has been a fully treated. 
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on gwipral priiici|iles, rocogniitcd the conclusiveiicss of judgments as to issues, 
also, the prineiple of res judicata, whether specially enacted or not, luung an 
essential part of the law of procedure in all countvies.(l) Other difficulties 
also arose whili reference to the meaning to be attached to the words “ cause 
of aciio'iif in seef,. 2 of the Code of 1851). This section was therefore very con¬ 
siderably modified in the Code of 1877, res judicata being made applicable to 
issues, and the identity of the cause of action being replaced by that of matter 
in issue. The effect of this was to provide for au estoppel against defeudunts, 
tlie words “ suit or issue ” being effective to c.stop a defendant from defence as 
Well as a plaintiff from attuck.(2) Another material alteration made was the 
express extension of the doctrine of res judicata, witfi certain limitations to foreign 
judgments, the limitations being enacted by sect. 14.(3) 

lu tlic rule of res judicata, as enacted in 1877, only two alterations were, 
juior to the present Code, made, which were to a great extent of a verbal 
cliaraetcr. One of such alterations was to make that clear which had been 
previousl)' decided, namely, that tluv competency of jurisdiction in regard 1o 
the Court frying tlio former suit was as to the subsequent suit also. The 
sect ion even in its final form under the last Codi' was not complete or e.xhaustivc 
of the effect of res judicata; [i] which, as a principle, exists indcpcudeiitly 
of the Statute enacting lt.(5) It did not, for imslance, deal with judgmenfs 
lu rein, noi- wiili that of ))arties represented by, though not claiming 
under, f he parties to the former sui)..(6) In fact, as ob,served by Sir Whitley 
Siokc.s, the que.sfion of res judicata is a subject of which the importunco in a 
country inhabited by a litigious population is only equalled by tlie difficulty 
of dealing with it clcarl)', concisely, and accurately in a legislative enact- 
nu‘.nt.(7) The same remarks apply to the jiresent Code.(8) In the Bill a.s ih’st 
drafted an attempt was made to elaborately and exhaustively fonmihitc flip 
rule. This arrangemeut was simjdificd by tlu' Select Comniittce which con¬ 
sidered that draft. The framers of the present draft, considered that even this 
modified attempt 1.o make a comjdetc statement of thc.rule of res judicata was 


(1) JaiiiaitunnirtHa v. LutfuniHsa, 7 A. 015 
(1885). 

(2) Kuiig Hav V. iSidhi Mahomod, 0 U. 484 
(1882). 

(3) Vide 'post, 1). 143. 

(4) Kam Lall lU GhlialmaUi, 12 A. 578 
(1890); I’adayaohi v. VethtOlinga, 15 M. 119 
(1891). 

(5) In Sitaiuui r. Amir 8 A. 334 

(1880), Maliniood, J., said, “ in intfrpiTting 
tin* language of tliat Ktwtion, wo oaiuiot ignore 
tlioi fundainciitid iji inciplcs of the rule to wlucli 
tliat si'ution gives expression, iinlosH indeed 
the express word of tho Btatuto <-ontnidiel 
tli(W 0 principles; and see Bulkisben v. Kin- 
hanlal, 11 A. 153 (1888). In Bhulabbai v. 
Adosang, 9 B. HI (1884), West, J., paid that 
u. 13 eould not be applied qiato lilerally; as, 
if it could, tho Court trying a tsocond suit 


would be bound by the decision of a point in 
a first suit treated by the ('oiirt in ajipcal as 
imsiovant fur that case though not formally 
set iusble. Nor does the section (‘xpresaly 
provide that a (’onrt which has no jurisdiction 
Onally to di'cido a question should follow a 
decision of ’a Court which *’bad exclusive 
juriadietion to decide it. But the rules laid 
doMii in the I)ueli(*sa of Kingston’s ease, and 
deelarj'tl by the Privy Council to bo appli¬ 
cable, meet such a uas(‘. 

(ti) Almu.'dblioy e. VulleAdioy, 0 B. 715 
(1882). See, however, us to domestic judg- 
luont^ in. rem, s. 41 of tho Evideueo Act. 

(7) 2 Anglo-Indian Codes, 393. 

(8) llamaniurth! v. Secretary of State for 
India, 24 M. L. J. 469 (1911); s. c., 36 M. 141 
(this section docs not cover all cases of 
estoppel by judgment). 
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likely to k^ad to inereused litigation, and that it was not possible to adequately 
e.'cpouiul a sabjeet so complex within the limits of a section of an Act. It was 
thouglit better therefore to re-enact the section as it stood in the last Code, 
with such few modifications only as experience had shown to be, necessary. 
The amendments > >nsist of the added first Explanation, and Explanation II., 
the. elimination of Explanation IV, of the last Code, and the insei'tion of Ihe 
words “public rir/hl or of a ” in the present Explanation VI. to give due efl'cet 
to suits relating to jiublit; nuisances (sect. 91). Tlic former Explanation Vf. 
has been removed and mad(! into a separate seidion (14). Tlie .subject of foreign 
judgments is dealt with post. Hect. 12 i.s new, and is necessitated by the transfer 
of certain of the provisions of the exi,sting Code to Rules. The original 
draft contained the, pro\'isions that nothing in thi.s section should be. deemed to 
limit or otherwise aifect any remedy wliieli is open to any person against any 
judgment, order or decree in a suit, or otlicr proceeding to wliich surh person 
was a party whilst suing or being sued as a minor represeided by a ne.xt 
friend or guardian for the suit. This, liowevi'r, was omitted, as the Select 
('oinmittee eousidenal that such a saving was necc.ssarily implied, and that 
therefore no special ])rovi.sioii was required for the ease-law (1) which it wa.s 
thus sought to settle. Similarly, words excepting judgments, order.s, and 
decrees obtaiiuid liy fraud or collusion were omitted, because, sect. 44 of the 
Evidence Aid,, which it was intended to save, is confined to judgments jiroved 
iiy the adverse, party, and the noimiiitt.ee considered that a provision relating 
to procedure was, of necessity, subject to Ihe general law of evidence. 
Eurtliei, the words, “and not collaterally, incidentally, or infereiitially ” 
qualifying the adjudication were exjmnged, as they added nothing to the 
words “ ilire.ctly and substantially.” The draft Bill contained t.lie following 
CKplaniition ; “ Where secefal iasucs are jmt in visue and tried and decided in. any 
sail, and the decision of each of such issues is meiieriaf to the, disposal of the su it, 
each such %ssuc shall he deemed to have been directly and suhslitniialhj in issue in 
each suil.” Thi.s Explanation, it was suggested, slioiild he added in make it 
clear that where in a former case several points have been involved, llic finding 
on each of which is independently sufficient to dispose of tlio ease, each of such 
findings is res judicata. It adopted the decision of the Calcutta High Court 
in Peary Mohun iMukerjee v. Arabiea Churn Bandopadliya.(2) It has, liowcviT, 
been omitted. 

The bar is absolute, against all parties, the test of res judicata being 
niutuality.(3^ Where it exi,sts, the original cause of action is gone, and can 
only be restored by getting rid of the res judicata.(i) Therefore, in such case 
a decree-holder must obtain satisfaction of his decree by execution, and not by 
another suit, which cannot he brought either on the original cause of action, 
or, save, in special cases, on the decree in which that cause has become merged. 
The object of the Iiegi.sktuie has been to prevent continued litigation on the. 


(1) iSen (!uraanda.s Natha v. Ladkavuliu, (1886); Gnanambao v. Parvathi, 15 M. 477 

in ]S. 571 (1895); Lalla Shoo Chum v. Ram- (1892); JamaitunniBsa v. LutfunnisBa, 7 A. 
iiaiidar JJobey, 22 C. 8 (1894). 619 (1885) 

(2) 24 0. 900 (1897). (4) Gookycr e. li'erryman, L. K. 2 App. 

(5) Surrnndnmaf.li 11,ofS Hi (* IWa Haa 
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same grounds; and this would obviously be defeated by allowing a decree- 
holder to abstain from putting bis decree, in force, and proceed again on the 
same, cause as before.(l) A plea of res judicata must be based on the grounds 
of the decision actually stated in the iudgnient.(2) If a judgment be improperly 
obtained, so that it never ought to have been signed, when set aside it ought to 
be treated as never having existed. So judgment obtained against a dead man 
cannot operate as res judicata in a subsequent suit.jS) 

■“ Court.”—The term, in so far as it is used in (mnuection with the subse¬ 
quent suit, means a Court governed by the Code. I'roin the provisions of sect. 14 
it is shown that the, operation of the section is not confined to decrees passed 
by British Indian Courts.{4) The word “ Court,” therefore, as used in connection 
with the pr<!vious suit, includes a foreign Court, and the Court of competent 
jurisdiction, which is referred to in the finst paragraph, iiududes a foreign com¬ 
petent Court,(,b) the recognition of a foreign judgment as res judicata being a 
])oit,ion of the positive law of British India.(6) Upon an issue whether the 
defendant in possession of a Uduqa had lost lille by inheritance thereto by reason 
of having been validly ado|)led out of his own family ; held that an award to that 
effect of a committee of taluqdars was not a decision by a “ Court ” within the 
meauiiig of this section.(7) 

“ Try.”—This word, which means the formal method of examining and 
adjudicating on a matter in dispute, shows that the rule in question has 
nothing to do with the admissibility of a judgment in (ividence, and which 
judgment may be admissible under sects. 40-44 of the Evidence Act, even 
where it does not fulfil the requirements of this section.fS) There, is a conflict 
as to whether the doctrine ol res judicata applies only to a trial by a Court of 
original jurisdiction, or also to a disposal by an appellat.e Court. The Calcutta 
High Court, has, in t.hc under-mentioned casc,(i)) held in effeet that a trial by 
an original Court only is contemplated and that the section has no application 
1,0 t,he disposal of an appeal, and that when there is no res judicata at. the time 
of the trial of the original suit the appellate Court is bound to decide the appeal 
on tlie merits. The contrary view, however, is taken by the Allahabad (10) 
and Madras (11) High Courts, which have held that the rule contained 


(1) Gan Savant v, Narayan Dhond, 7 B. 
469 (1883). 

(2) Jalasutrani v. Bummadevaia, 29 M. 42 
(1905). 

(3) Haji Noor Mahomed v. Macleod, 9 
Bom. L. R. 274 (1907). 

(4) Prithesingji r. Umedsingji, 6 B. L. R. 
98, 102 (1903). 

(5) Babubhat -r. Narbarbhat, 13 B. 224 
(1888). 

(6) Vide jMsI, pp. 142-144. 

(7) Her Shankar Partab Singh v. Lai 
Ragburaj Singh, 34 I. A. 12.5 (1907); 29 A. 
519 j 11 C. W. N. 841 ; 9 Bom. L, R. 757; 17 
M, L. J. 354 : 4 A. L. J, 497 s 0 0. L. J. 13. 


(8) See Hukm C'hand, Civ. P. Code, 114 ; 
and Bee Beni Madho v, Indar Sahai, 32 A. 
67(1909). . 

(9) Abdul Majid v, Jew Narain Mahto, 
10 0. 233 (1888). But boo Chandra v, 
Pramatho, 15 C. W. N. 930 (1911). 

(10) Balkkhon v. Kishan M, 11 A. 
148 (1888); Ohajju r. SBow Sahai, 10 A. 
123 (1887). In tho (irat caHO a dooision of 
the High Court in a suit for rent for 1292 F. 
was hold to bo rr,« judicata in a second appeal 
presented ])rior to that decision in a Buit for 
rent for 1293 F. 

(11) Oururajaimiiah r. VenkatakriBhnama, 
24 M. 350 (1901), 
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in this section is not limited to the Courts of first instance but applies ec[ually 
to the procedure of the first and second appellate Coimts by reason of sects. 107 
(formerly sect. 582) and 108 (formerly sect. 687) respectively, and, indeed, even 
to miscellaneous proceedings by reason of sect. 139 (formerly sect. 647); and 
that the doctrin., so far a.s it relates to prohibiting the retrial of an issue, must 
refer, not to the date of the commencement of the litigation, but to the time when 
the Judge is called upon to decide the issue. The Panjab Chief Court appear 
to have taken the same view.(l) Similarly when there were cross a])])ealB in a 
suit a decision in one appeal was held to be res judicata in the other, though as 
the suit was the same, this section could not apply.(2) The correct view is 
that the date, not of institution but of derision, determines the application of the 
])rinoiple of res judicata. See Explanation I. 

Suit.—It would hardly be necessary to say, unless the contrary had been 
maintained, that criminal proceedings arc not a 8uit,(.‘>) and therefore no finding 
of a Criminal Court can be res judicata in a civil suit, both the parties to and 
character of the two prociicdings being entirely different. Similarly it has 
often t)ecn held that the proceedings in the Criminal Court are not in general 
evidence in the Civil Court, and that a Civil Court is not bound to adopt the 
view taken by the Criminal Court as to the oral or documentaiy evidence. (4) 
The term “ suit ” has not been defined.(5) At the same time it has been said 
that sect. 647 (now sect. 141) shows that the law does not necessarily consider 
every proceeding in which there are parties, evidence, argument, and decision, 
to be a suit, there being proceedings other than suits and appeal8.(6) Proceed¬ 
ings therefore under the insolvency sections of the Panjab Laws Act have been 
held not to be a suit.(7) Nor arc proceedings under the Land Acquisition Act, 
I the object and nature of which differ considerably fi’om an ordinarily civil suit, 
a suit.(8) Nor is an application to amend clerical or arithmetical or accidental 


(1) NurMuhiiiniuail c..Jainim (IHliO),P.R. 
R(». J.t8. Cited in Hukm (thand. Res. .Tud. 
p. 2(>. 

(2) Ram Lai r. t'hhab Nath, 12 A. 578 
(1890). 

(3) Ram Lai v. Tula Ram, 4 A. 97 (1881); 
Gholam Huson w. Mahomed Khan non), 
R. R. No. 55. In thoilrst caais cited, the 
lower apptflate Court held that as the 
((riminal Court had decided that the defen¬ 
dant had abdueted the plaintiff’s daughter, 
the q^ucstion whether ho had or had not done 
so was res jvdieata ; a judgment which was 
roverecd on appeal to the High Court. See 
also Ooorga Has v. Hoorga Chum, 0 W. K., 
Civ. Ref., 2(1; and Koshab n. Maninuldin, 
13 C. W. N. 501 (1908), in which it was 
held that an acquittal is no bar to a civil 
suit. 

(4) See eases cited in O’Kincaly’s Civil 
Procedure Code, notes to s. 13, and Hukm 


Chand, C. P. C. 123. 

(5) See notes to s. 2, ante. 

(6) In the matU’r of (hirangi Mut(1884), 
P. R. No. 445. 

(7) lb. See In re Victoria (1804), 2 Q. B. 
387. 

(8) Nobodeep Chunder v. Brojendra Lai 
Ray,7C.4O0(1881); Mahadeviv. Neolamani, 
20 M. 289 (1896). 7’he decision in Ram 
Chunder Singh v. Madho Kninari, 12 C. 484 
(1885), is not against this view, as in that case 
the former suit was not a proceeding on a 
reference under any section of tho Act, but a 
suit instituted by the plaintiff independently 
of tho Act. No appeal lies to the Privy 
Council from a High Court doclBion on appeal 
under this Act, for such a decision is an 
ultimirte arbitration: Special Officer Sal- 
Bctte Building Sites v. Dossabhai Bcionji, 
37 B. 50 (1912). 
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errors in si decree, a suil,{l) nor is an aj)plie.al.ion for rpA'iew.(2) Misoellanoous 
civil proceedings will be a suit, when they arc treated as a suit by the Legisla¬ 
ture. (3) In a proceeding upon an application for probate, the only question 
to bo determined is whether the will is true or not. It is not the jirovinoc of 
tli(! Court to det<!rmine any question of title with reference to the property 
covcrcil by the will.(4) In the last-mentioned case the Court further observed ; 
“ And it is noteworthy that a proceeding under the Probate and Administration 
Ac;t is not a suit properly so called, but takes the form of a suit according to the 
])rovisionB of the Civil Procedure Code (see sect. 83). That being so, we do not 
see how the judgment of the Allahabad High Court could ho. regarded as con¬ 
cluding the ])laintiff as to the title to tin; estate either under sect. 13 of the 
Civil Procedui'e Code or under the general ])i'inciples of rrs judimlu." But in 
a recbul Pull Bench decision of the Bombay Higli Court where in a contentious 
proceeding for Probate a will had been held not proved and Probate refused, and 
the widow then brought a suit for recovery of tlic projicrty of the deceased from 
the defendants, who held it as executors under that will, it was held that sinee 
c.ontentious proceedings for Pj’obate must take the form (as nearly as possible) 
of a suit, they constitute a suit within the meaning of this section, and therefoi'e 
the Probate judgment operated as res judicala.(h) In considering upon the 
question of competency wiiether the word “suit” slionld be construed us in¬ 
cluding an ap])eal, it is held that the powers of tlie. Court in whicli tlu; siiiti was 
instituted must be looked at, and not those of the Court by whieli the suit was 
decided on a])peal.(G) The, draft Bill made, the sec.tion applicable, to a suit “ or 
(dlier proceediwj; ” but this suggestion has not been adojrted. As to this, the 
Special Committee in their report say, “ The Committee rocogtiized tliat a 
proceeding does not come witliin the language of that section, but they think 
it better not to deal with this point in express terms, for the reason 
that the applicability of the doctrine of res judicata to certain proceedings is 
not, open to doubt; and they foresee that any express reference, to pi'occedings 
in a crystallised definition might only lead to difficulties (L. B. 11 1. A. 37 ; 
1. L. B. 29 C. 707).” 

As regards the question of the identity of tlie suit it has been iield that 
wlicre separate causes of action were joined in one suit, the suit as regards oaeli 


(1) Laiigat Singh o. Janki Kocr, 30 (’. 
265 (1911); Langat r. Jaiiaki, 14 C. L. J. 
481 (1011). 

(2) Sriaii (Jhandra I’al Gliowtiry v. Trigima 
Vrasad Pal Gliowdr^y, 40 0. 541 (1913); 
following (hilaU Kocr v, Padshah llahadur, 
10 V. L. J. 420 (1009). 

(3) llarHahai v. Maharaj Singh, 2 A. 204 

(1870); Syud Fmain v. Haraii OhundiT, 14 
B. L. Jl. 408 (1875); Smith v. Sfcretary of 
State, 3 340 (1878); Aeha Mian i*. J)urga 

Churn, 25 C. 140 (1808). 

(4) Arun Moyi Daai v. Mohendra Nath 
Wadadar, 20 C. HH8, 805 (1803). Ab to tho 
Succession Certilicate Act, see Mancbaiuni r. 


Kididas, 10 B. 821 (1894); and see as to 
Probate proceedings, Kurrutulain v. Nuzbut- 
ud Dowla, 33*0. 110, 127 (lOOb); and see 
Lalit V. Iladharaman, 13 C. L. J. 547, 
552(1911); 15 C. W. N. 1021; dialinguiahing 
Kamnamian f. Shcoparaan, 11 C. L. J. 623 
(I910). 

(5) Kalyaiiehand T.alcliatid v. Sitabai, 
38 B. :J00, F. B, (1913). Of. Kamani J)ebi 
V. Kumud Bhndhn, 14 0, W. N. 924 (1910). 
Judgments ndusing Probate arc as much 
Judgments in rem as those granting it. 

(0) Malubhai v. Sursangji, 30 B. 220 
(1904). 
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cause of action was a separate suit.. So if a suit for tlie recovery of one bond lias 
been dismissed, on tlio ground tliat the bond was not repaid, tlio decision would 
be res judimla so far as the claim for that bond is concerned in a subsequent 
suit brought for the recovery of that and other bonds on the ground of the same 
rcpayinent.(l) 

As regards ajipeals, vide ante, p. 35, note to sect. 2, svb vo<\, “ Decree. ’ 

It was sometimes lield, before 1892, and was enacted in that year by an 
addition to sect. C47 (now sect. 141), that execution proceedings are not niiscel- 
lancou.s proceedings hut proceedings in suits. But tlicugli tlie word “ suit ” 
includes all proceedings in execution of the decree passed in the suit., the. section 
does not apply where the jiroceedings, boi.li earlier and subsequent, are in the 
same suit. For the section reqnirc,s that the matter should have, been in issue 
in another separate suit, and each separate applieation for execution of a decree 
in a suit is not a separate suit.(2) But though in such a ease this section will 
not apply, a ■ rior decision in the same suit may have binding force, depending 
not upon this section but upon general principles of law, otherwise theio would 
bo no end to litigation. So in the last-mentioned case, which was reversed on 
appeal to the Privy Council, the latter hold that though the matter decided 
was not decided in a former suit hut in a proceeding, of which the ap))lieatiou 
in which the order.s reversed by the High Court were made was merely a con¬ 
tinuation, yet it, was as binding upon the parties and those claiming under 
them as an interlocutory judgment in a suit i.s binding upon the piarties in every 
proceeding in that suit, or as a final judgment in a suit is binding upon them in 
carrying the judgment into execution. It could not, in short, be held that 
because the prior order was made in the same suit, what it decided remained 
ojien to contest afterwards between the parties, although if it had been made in 
lanothoT suit it would have been final under the former sect. 13.(3) A.s a fact, 
the bar in such ca.se.s is due, to the prineiple wliieli has been designated the 
“judgment of the. ca.s’c,” (4) the priue.iplo which is distinct from res judicata hut 
which in the absence of any specific name has .sometimes been spoken of as 
res ■judk'.ala as falling within the literal signification of that expression, under 
W'hich a decision in a prior stage of tho same civil suit or proceeding operates 
as a bar to a fresh decision on the, same point in the suhsequent stages of tho 
same suit or proceeding.(5) I'hus it has hcen held that though an apjiliealion 


(1) Shooraj r. KuHiiinutb, 7 A. 2.72 (J884), 

(2) -Rup K.%ari v. Raaikirpai Skuktil, 3 A. 
i41, 142, 14.% U. B. (1880). 

(3) S. in apiieal, (i A. 2(i<) (1883). Sec 
Nungai Ik'rshatl Diebit v. (Irija Kant Ijaihri, 
8 tt ,71 (1881). In Bcbari Lai i\ Majid Ail 
{J8!!7), A. W. N. 29, tbi' Cnurt observed that 

s. 1.1 of tho ('ode, of eonrse in terms, docs 
not apiily to a oaso of this kind, but as bag 
been pointed out by their Lordships of the 
Privy Oouneil in the case of Ram Kiipal r. 
Rupkuarijthe principle of res yadfcaki applies 
to iircvent parties raising a second time in the 
same suit, or in the same execution proceed¬ 


ings, an issue which, in that suit or in tlio 
execution proeoedings in Ihc suit, had been 
l>revioiialy detr^nnined.'’ As, however, is 
pointed out, post, the princijilo is really a 
diffenml one. from ics judicata, though some- 
tiiHPs spoken of by that name. ,See tlulab 
Kocre. Hadshah Bahadur. 13 ('. W. N. 1197 
( 1 « 0 !»). 

(4) llukm (.'baud, C. **. ('. 1111. 

(B) Sec Ram Narain v, I'a^. ‘•swar Narain, 
25 C. 39 (1897) [decision refusing an applica¬ 
tion to file an appeal; application to another 
Division Bench baiTed] ; Secretary of State r. 
Vvdia Pillai. 17 M. 193 118931 freniand: 



108 


THK (JODK OF CIVIL FROOEDUEE. 


PAltT 1. 
Sbc. U. 


for amendment of a decree (under sect. 1D2) is not a suit 'within the meaning of 
tliosc sections, yet (when it has been disposed of) a subsequent application will 
be barred upon general principles of Law.(l) Res judicala, on the other hand, 
applies to caRcs in which the decision was made, or the point decided arose, in 
another suit or in proceedings taken in execution of a decree in another suit. 
AVhere there is a trial of a suit, and a point has been decided in an execution 
proceeding in a former suit, or wcevmd, then the rule oi res judicata may apply.(2) 
It is, however, to be noted, that it has been said (3) that it is only certain descrip- 
1 ions of orders passed in the course of the execution of a decree that have operation 
by way of res judicata, and not every order passed in execution. There will in 
some cases not be res judicata, as all its conditions may not have been fulfilled.{4) 
Res 'judicata will not apply when the decree, with regard to which a question 
arises, is really different from that with reference to which it had arisen before, 


after]; Rallabh Slmnker v. Narain 
Snigh, ;i A. 173 (I8S0) [order by appellate 
Court on application for exwntionl. In this 
country the principlo has i)een moitt usually 
acted ujwn in execution 2 >roccedings,v»dean/c, 
and soo Rani Ram v. Nanliu Mai, 111. A. 181 
(1884); BandoyKjirim V. HumcHhOhundcr,1) 
('. do (1882); Futtoh Narain v. Chandrabali, 
20 0. 551 (1802); Budan v, Rameliandra, 11 

B. 530 (1887); (Jliathappan v. Fyder, 15 M. 
403 (1801); V'enkatanarasunhfth v. Papam- 
mah, 10 M. 54 (1895); fcjher Singh, u. l)oya 
Ram, 13 A. 504 (1891); Basudev Narain 
Singh V. Seelojy Singh, 14 C. (i40 (1887); 
llafiziiddin V. Abdul Azix, 20 C. 755 (1893); 
Kishan Saliai v. Aladad Klnin, 14 A. 04 
(1801); dogondio Bhuttacharya v. Hirauya 
Ivnniar, 2 (J. L. J. 490 (1004); Nabi Muham¬ 
mad r. .hvala, 27 A. 148 (1004); Hukm 
Chand, C. F. C. 117-JlO, and post, p. 149; 
Culab itocr v. Badahah Bahadur, 13 

C. W. N. 1197 (1900). 

(1) IjHigafc V. Jaiiaki, 14 C. L, J. 481 
(1911). 

(2) In Manjuaath tK Veiikatesh, G B, 54, GO, 
G1 (1881), the Court considered that the A. 
H. C. in Rupkuari v. Ramkirpai, 3 A. 141 
(1880), had put too narrow a eenstruotion 
on the word “suit” in excluding exocutiun 
})roc*e.:dings. In Binkar BoUal v. Hari 
Shirdhar, 14 B. 20G, 209 (1889), Seott, J., 
•Haid: “Moreover the previous proceeding 
was not an independent suit, but a proceed- 
1 ng in execution ; and although a decision in 
such a proceeding is binding in subsequent 
proceedings in the same suit, it is & matter 
of doubt whether* they affect oiaiina in indc- 
pendent suits.” The learned Judge, how- 


over, stated that it was under the circum¬ 
stances not necessary to examine that 
question. Jardine, J., appears to have held 
that an order in execution proceedings in 
one suit could not be res judicata in another 
suit, though the dc’cision in the case turned 
upon another point. There can, however, 
it is aubmittod, be no room for contention 
after the amendment of s. G47 in 1802, with 
‘respect to exceution proceedings, apd that 
there will be res judicata pi'ovidcd the con¬ 
ditions of that rule have been fulfilled, which 
may oftem be not the caae having regard 
to the. nature of the order passed in execution 
proceedings in the former auit. See eases in 
following notes. 

(3) Gourmani i’, Jagut Chandra Audhikiiri, 
17 C. 57, 63 (1889). 

(4) ao in Abedoouissa r. Aineerouniasa, 4 
L A. 66 (1876), the Court in the prior suit 
was held incompetent to try tho particular 
issue; in Binkar v. Hari, 14 B. 20(i (1889), 
tho subject-niatt(T was held not to be the 
same, and that tho conclusiveness given to 
H. 283 of tile last (bdo exists only as regards 
tho particular^ property in dispute. So also 
the decisions in Gourmani v. Jagut Chandra, 
17 V: 57 (1889); Ram Lai v. Narain, 12 A. 639 
(1890); Shoik Budan v. Ram Chandra, 11 
B. 537 (1887), turned on tho point decided not 
having been adjudicated upon in the former 
execution proceedings, tho objection in tho 
Calcutta case having boon raised by tho 
judgment-debtor not in his character as such 
under the decTco but in a different character. 
Seo Ashfag r. Gauri, P. C., 33 A. 264, 
271 (1911). And soo post. 
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as tlip matter in issue in the two cases will be different. So a decree directing 
periodical payments has for its purpose l)een deemed to be a separate 
decree in regard to eacli of such paymenta.{l) And a decree confirmed 
in appeal has aKso been deemed to be different from wljat it was befoie 
the confirmation : and a dismissal of an application for the execution of the 
original decree has been held to be no bar to an application for execution of the 
appellate decree.(2) 

“ Issue.”—The princi))Ie of res juilieida applies both to the f.rial of auit.s and 
the trial of issues. A suit endLS in a dismissal, or a decree in whole or in pari;. 
An issue end.s in a finding, and the. rule contained in the .section enacts that 
not only is a .suit which has once been tried and determined not again main¬ 
tainable, but an issue which has once been directly and .sub.stanfially raised 
and decided cannot be. litigated a second time: the principle ujion which the 
rule is based applying e.qually to issues as to suits.!."!) 

The fir.st clause of the section is not well conRti’ucf,ed. It would be clearer 
if it ran, “ No Couri, shall try any i.ssue which, or any suit in which, the, m,att('r 
dire,(!tly and .substantially in.issue has be«'n," ete..{4) 'J'he trial of a subse¬ 
quent suit will be barred onl}' if f.he inatG'r is directly ami .substa.nf.ially 
in issue in it {riile an1(\ first paragraph). An i.ssiie is said to .ari.se “ wlieii a 
proposition of law or fact, wliicli a plaintiff musf allege in order f o .show a right, 
to .sue, is alTirnied by the one paiiy and denied by the otlier." And see l<lx]ilana- 
tions III. and TV.(.5) 

There is nothing'in fhe Code to re.stiaet the .application of f.lie rule of res 
juJirala f.o issue,s of fact as (lisf.itief, from issiii'S of law. fn fhe origiu.al draff. 
Hill it was propo,scd to aflirm f.he view that a pure finding of law might operaf e 
as ri;s judicata, inif. f.o limit the oper.al.ion of the principle f,() adjiidicaf ioiis on 
*f,he inerifs, with a view to exoluding, lor instance, dismis.sals on a pre¬ 
liminary question of jurisdiction. Apparently it was eoirsidered f.hat fhis was 
,a matter which .should be left to the. (tourts f.o detiTmine. It li.as been said tliaf, 
a point of law can never be rc.s Rnl it. is submifted f,haf fhe rule 

t.lins broadly stated is not. sonmi. It is diflieiiH., however, fo reconcile I, lie 
decisions on the point,. 

'I'lie jirinciple of rr-f judicata does not dejiend for its a|iplicat-ion n|i<m fli<‘ 
((iiestioii whether the decision wliicli is to be u.sed as a bar was a right, decision 
or a wrong decision in law or in facts, and it is imni.aterial whetiier the decice 
sot up as a bar was rightly or wrongly passed in law nr in facfc.{7) It is obvious 
tliat if this were not 8» there, would be no finality, for in all ca.ses flie 


ft) Kuppu Ammal e. Saminatha Ayyar, 18 
M. 482 (1894). 

(2) Sakhal Chand v. Volchand, 18 B. 203 
(1893): Muhammad Sulaiman r. Muhammad 
Yar Khan, 11 A. 267 (1888). See Harkant 
Sen V. Biraj Mohan Roy, 23 C. 876 (1898); 
Nanchand v. Vithu, 19 B. 258 (1894). 

(3) Jamaitunnissa v. Lutfunnisaa, 7 A. GI5 
(1885); Tirbhuwan v. Rameshar, 28 A. 727, 
740 (1900). .See Hiikm dhand, Res.lndieata, 


7, 14, and aide. 

(4) Hnkm Chand, C. P. ('. 112. 

(,5) 0. XIV. rr. 1, 2, jwflh 

(6) Chamanlal e. Bapuhhai, 22 B. 669 
(1897). 

(7) Bchari Lai v. Majid All, 24 A. 138 
(1901): Sham l.al v. Ghasita, 23 A. 459. 460 
(1901); Phundo e. Jangi Nath, 15 A. 327 
(1893); 800 Nathu Ram I'.’Kalyan l)as, 1 A. 
L. .1. 217 (1904). 
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prm’ioii.s (lucisicm 1)P cliallcngpd for error. Tlie fovpe of «« judimln 

attaoliing i,o a. (l()(dsi(m by a Court on an issue of law will not be. affceted, even 
if the (Icoision is aubsequcmtly disapproved by a Full Bench of the. High Court 
to wliic.li that Court is subordinate.fl) Where, i.he question is one not purely 
of law, Imt of ini.Kod law and fact, tlierc will be res juiUcala. In suc.li case the. 
law has been applied to a partie.ular .state, of facts, and if these facts come again 
in i.ssiie in another suit, tlie judgment on thB.se. facts, whether it rightly or wrongly 
ap[ilie.s the, law, is re,« jmlhUa.Ci) So where in a previous suit a particular 
stijmlation, contained in a particular kabuliat, had been held to he. valid as 
lietween the. parties, it was held not open to the Court subsequently to try the 
issue, whether tliat particular stipulation was valid or not, the que.stion being a 
mixed question of law and fact, and whether the previous decision was or was not 
errone(m,s.(;i) It has been recently held that though where, the qiie.stion is one of 
law the, judgment is res judicata- where the parties seek to litigate again on Ihe 
sa.inc cause of action, ye.t where the. dispute, relates to matters which had formed 
a snhsidiary consideration in the, former snit, though the causes of action in the 
snit.s may he different, the applicjition of this principle is limited to matters 
distinctly ]nit in issue and determined in the former .suit and to questions of 
fact or mi.xp.d qiie.stions of fact and law.(4) The Madras High (lonrt has held that 
a (lonrt is ))vpelnded from inquiry into the soundness of the law of the previous 
decision in resjicct <if the, precise subject-matter or immediate purpose, of that 
sail.; but that jirovidcd the decision in the latter suit does not iii any way 
question the, correctness of the former dci-ree or in any way affect its operation, 
an erroneous decision on a que,stion of huv in a previous suit is no l)ar.(5) The 
operation of a decree, as res judicata, so far at any rate as the. .subject-mat ter 
of a direct adjudication eoiitained in the decree is concerned, can in no way 
be. affected, in the a.bRpnce of fraud or collusion, by the fact, that tin', suit was 
the re.siilt of a mi.stake of law, or th.at the decree proceeded on such mistake. 
The reinedv, if any, in such a ease can only he, by way of review, and not by 
,separa,te suit. f<ir relief on the ground of mislake.(6) 

As regards a question of pure, law, it has been said that anomalous 


(1} tliuni Koev r. Aiuih Koer, 10 1087 

(1884) I dist. ill Aliimmra-ssa v. .Shaina (lliaran 
Kay, 32 ft 74!) ( l<)0,'>)| ; s. e., 9 C. W. N. 4f)6; 
Namapim Chetti v, (thedambaran ('Iietti, 21 
M. 18, 2.7 (1897). 

(2) Kai Churn Obosu v, Kumud Mohan 
Itiitta, 1 ft W. N. B87 (1897). The head-note 
does not correetly represent tho dedsion. in 
which no judgment is given as to what would 
happen in tho case) of an issue of pure law. 
.See imt and Bishnii ftiya v. Bhalu .Sundari, 
2S(t3l8, .322, 323 (1900). 

(3) Bliishnii Priya *. Bhalu Sundari. 28 C. 
318 (1900). 

(4) Baij Nath v. Pndinanund, 16 0. W. N. 
()2I (1912); Aghorc e. Kainini, U ft L. J. 
461 (1009); Purfia r. Haaik, 13 ft L. J. 
119 (1910). 


(.7) Mangalathammal c. Narayaiipw.aiiii. 30 
M. 461 (1907); Oopu e. .Sami Boyar. 28 M. 
.717 (1.905); Vonku r. Mahalinga, II M. 393, 
39.7, 396 (1888), following Parthasarathi 
Ayyangare. Chinna Krishna, 5 M. 304 (1882), 
latter ease disj;. in Cliathappau_y. Pydol, 15 
M. 403 (1891), os it was the same elocree which 
was under oxocution though property 
attached was different ; and also in Koy- 
yanna r, Jioosy, 29 M. 225 (1!)05), in 
Vishnu e. Rainling, 3 BomrL. B. 450 (1901); 
B. c., 26 B. 25 (1901), Pulton, J,, referred to 
the second case with approval, but tho judg- 
mont of Cliandavarkar, .1., proceeded on the 
ground that tho point in Issue had not been 
previously decided. 

(6) Kaveri Aimnal «. Sastro Bamicr, 26 M. 
104, 109 (1902). 



Part T. 
Sec. 14. 


STJTTS TN RENERAL. 


Ill 


I’o.siilts iniglit arise if an erroneous deoision on a pure quost.ioii of law in a previous 
suit is held to operate as m jwlicala in a subsequent suit relatine to 
a different subjeot-matter, for an erroneous decision mighi. have the effect of 
altering the law applicable as between tlie, parties. Tliougli tlie language of 
tills section may perhaps malce it apply to such a case, it is very doubtful wdiotber 
it was intended lo have such applinat.ion.(l) Tt lias l>cen .sidmdlted that the 
facts decided in the llrst suit cannot be disjmtcd, and for the purpose of tlie 
eouehisiveness of those facts, but no furtlier, the law applied must be aeeejited. 
Tims, if a decree in a suit to declare a mortgage invalid proceed upon the 
constii.ntionality of a statute, the parties afterwards eannot deny the validity 
of the statute in question, wlien the mortgagee attempts to foreclose. It 
could hardly be true, that they could not raise the question again in a suit upon 
a different sul)iect-niatter.(ff) A previous eoiistruetion of law between the 
parties, it has been held,(3) ought not to be followed after that law has beim 
replaced by anothei'. So a decision upon a point of limitation given when either 
Acl- .VTVh of 18.59 or Act IX. of 1871 w'as in force, and which was subseqncnily 
liehl to be erroneous, was also licld not to be rcn judicuiit in a .suit winch was 
brought when the present Linjitation Act was in forc(“.{l) In a recent e.ase 
ill the (laleiitta High Oourt wdiere, after the jircliniinarv decree in a mortgage 
and Ix'fore the final decree, 1hc (ffiota Nagpur Tcniiiicy Act was extended to the 
dislrict in wliich tlie ])roperiy was .situate, it was held that the .sale was forbidden 
by that Act arid the. jiulginont-ihditor was not e.stopped from bringing this to tli(> 
notice of the (loiirt (li) 

The matter directly and substantially in issue in the second suit 
or issue must be the same matter which was directly and sub¬ 
stantially in issue in a former suit.—I'lie former ju<lgment is eoni-lnsivc 
onlv upon I he .same nwtter.fCi) Where causes of aetion aredift'orent the princijile 

(1) J^ai Churn (rhosf* r. Kninud Mtihan Jfunfd*r r. ytfvrari, <1 Ih* (h K & J. J()S; 

DuUa, 1 f*. W. N. tivS", (illO (IsnV). yw-r Ihuwr- Crfio:f>ry v. Molrawortli. Atkyns, (52(1; 

jf‘(>, d.. and K('c romarks of samo ioamod Srimiil; MuoLoo v. Kalaina 

dudgo in JiisliiKi I’riya Bhitlii Sundaii, 2S Katcldar, !! SI. f. A. 50; JO W. H., i\ 0., 

C. .‘{[8. 222, 222 (liKK)); Jtut non/ffr Beaman, i Khugowlio iSingJi t’. IToHsein Jinx 

J., in Wainan v. JUri, 21 B. 12H, 127 (Jl)O(i). Khan, 7 H. h. Ji, (372 ; 15 W. li., V. (k, 20 

(2) Bigolow, Kstop})e], 100, and Bco Hiikni (187J) [hco aa to thin Jatk‘r caao Jluri 

OJiand, Kos. Jud. 20 22. Sunkor Mookorjee v. Muuktara ; Patro, 

{2) Chaman Lai v. Bapubhai, 22 B. (WiO 15 B. L. Jl. 238, 240 (1875)J; Uinatara Lebi 

r. Krishna Karaiiii Dasi, 2 B. L. H. 102; 

(4) lb.; biTv so(! Namappa v. Chidambaran, 10 W. R. 426 (1868) [conbimed by P. C., 11 

21 M. 18, at p. 25 (1897), in which it was said B. L. R. 158 ; 18 W. R. 103 (1872); followed 

that “ a change in ihc laio or different inter- in Brojo 1^11 Roy t’. Khetor Nath JWitter, 12 

jnrtation of it cannot operate to re-open W. R. 56 (1860) j Bib Shunkur Ncogliy v, 

mutters, which had previously become res Huro Boondurco tioopta, 12 W. R. 209 

judicata." (1870); Dadsar Bibcu r. Sakir Burkundaz, 

(5) Lakshmi Bibi Knjruni t\ Atal Bihary J5 W. R. 168 (1871); Thomas M. Pigou v. 

Aklur, 40 C. 524 (1912). Byod Mohamad Aboo Syed, 2 C. L. R. 252 

(6) Sec Duchess of Kingston’s case, 2 »Sm. (1878); Dinomoyi Dobia Chowdhrain v. 

L. tk, 9th ed., 8L2 ; Outram v. Morowood, 3 Anungo Moyi, 4 0. L. R. 599 (1879')]; 

Last, 340 ; Barrs v. Jackson, J Y. & V. 585 ; Boorjomone© Dayoe v, Buddanund Moha- 

Kenderson v. Henderson, 2 Marc, 116; patter, 12 B. L. R. 204; 20 W. R. 377 
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(loe.s not api>ly.{l) But where they are suhstantially the same tlie principle 
applies, oveu though their forms or the frames of the reliefs are difierent.(2) 
It is not necessary to show that the su])iect-matter of the former suit was the 
same iis tliat of the subsequent suit, but that the question, the trial of which is 
sought to be l)arrefl, was directly and substantially in issue in the former suit.(3) 
No precise rule of general applicability can be laid down for the solution of the 
question whether the same matter was directly and substantially in issue in the 
j)revious suit.(4) The question whether an issue lias substantially been raised 
and decided is a matter of fact to be determined upon the circumstances of 


(187H); Kriahna Bchary Roy BunwariLall 
Roy, 1 a 144 ; 25 W. R. 1; X.. R. 21. A. 283 
(1875), iiriR in the High Court, 19 W. R. 63 ; 
Niumut Klian r. Phadit Buldia, 6 C. 8J9; 7 
(^ b, R. 227 {1880) [ hutaoo Run Bahjidiir Singh 
V. biioho Koct, ]1 (!. 301 (1884); Doorga 
IVrshad Singh v. Doorga Konwari, 4 (5. BH); 
Ij. R. 5 1. A. 14!) (1878), and before the High 
C-ourt, 20 W. K.. 154]; (1873) Pield. Rv, 237 ; 

(la.'ipei’M'/, Rntoppel, 379 401 

(()Haji Noor Mahomed v. Maeh*od, 0 
Horn. h. H. 274 (1007). 

(2) Naganada e. IvriHhnannir.ri, M. !)7 

( 1010 ). 

(3) Sefaiiath v. Hasudeh, 2 b. J- 540 
(1000); as to the nceessity for the i)oint 
having be<*n in issue in tlie hinner suit, .si‘e 
Malhl Runwav v. Iniain-wd-din, 27 A. 5!), 61 
(1004). 

(4) Field, Ev. 237 : the (’ode of (iivil Pnt- 
nediire of 1855) enacted thus: ‘‘The Civil 
Courts alhall not take eognizanee of any suit 
Ijnnight on a rau-ic of action which .ihall have 
been heard and determined hy a Court of 
eomiM-tent jurisdiction, in a former Hiiit 
between the same ]>ari.ies or Istwei'ii jMirties 
nnden- whom they ela’nn ” (Act VHIf. of 186!), 
H. 2). The meaning of the tenn “ cause of 
action ” ha*? beien the subject of diffcmice* 
of opinion in Indiei as well as in England 
[AllhuHCU V. Malgarojo, L. R. 8 Q. B. 340 ; 
Cherry v. Thompson, L. R. 7 Q- B. 673; 
Jackson v. Hpittlla, Ij. R. 6 C. P. 642; Dur¬ 
ham V. Spence, li. R. 6 Ex. 46; Vaughan 
jj. Weldon, L. R. 10 0. P. 48; Dc Souza 
V. Coles, 3 M. H. C. R. 284 (1868); Harjiban 
Das r. Bhagwan l)as, 7 B. L. R. 102, 109 
(1871); Baboo Mohan Lial Bhaya Gya r. 
Lachman Lai, 5 B. L. R. 063, 674, 675 
(1870): 14 W. R. 73; Chnnder Ooomar 
Mundal r. Munnee Khanum, 11 B. Ij. R. 
434, 442; Laljon ball r. Hardey Narain, 0 


C. 105 (1882); Muhammad Abdiil Kadir, 
V. The East Indian Railway Company, 1 M. 
375 (1878): Salima Bibi v. Sheikh Muham¬ 
mad, 18 A. 131 (1895), soo Field, Ev. 203 ».]. 

It was no doubt with a view to olueiehiting 
the subject that the Ijcgmlaturc, in enacting 
Act X. of 1877, discarded the ienn ‘ ejauso of 
action.' The epiestion chie^fiy to be eonsid<‘reHl 
is whe'theu' the' matter deende-d in the. prewienis 
.Huit was in snl)stanee j)art of the eauso of 
actum In the sei-ond suit, and the' matter 
eaimot be said to have been determined in tlie 
previoei.s suit. imh'SS it was jmt in ismu' anel 
elotenuined : " Cas]>eis/,, np. rll. 328 
|aml fM-e‘ Rajah of Pittapnr r. Sri Rajah Row 
Biii’hi Sittaya (barn, L. R. 12 !. A. Hi, 20 
(1881)]. The term “ cause of aetiou " is not 
useil in th(‘ ]>res«uit s(^eiti(»n. It, liowever, 
oe'eurs in some' e»ther acetions —20 : D. IT. rr. 

c 

2, 4, 3, 6. The te'iiu “ right to sue " hua bes'U 
auIiHtH.uteHl in 3e)me ae'ctions—(). XXU. rr, 
1-3. The' expre'.ssion “ eause of action " has 
Ikh ‘11 frequemtiy eonstrue'd by the Ihivy 
Council [Soorjoinone'e Dayeo v. Suddanuml 
MoliapatU'r. 12 B. 1j. H. :»i5 (IH73); Krishna 
Bidiari Roy r. Broje'swari ChowtlhraiU's, b. R. 
2 1. A. 285 (1875); Rajah of Pittapnr v. Sri 
Rajah Row, supra; Rajah of Pittapnr v. 
Sri Rajah Ve.nkata Mahipati Surya, L. R. 12 
I. A. 119 (1885); Moonshco Buzloor Ruhoem 
V. Shumaoonissa Bogum, II M. J. A. 005 
(1867); Amanat Bibi v. Tnidad Husain, L. R. 
15 T. A. 111 (1888); MusHamut (lhand Kour 
V. Partab Singh, b. R. 15 I. A. 167, 158 
(1888); BOO Haji Hasan 4 Ibrahim v. Man- 
charam Kaliandas, 3 B. 137 (1878); Sridhar 
Vinayak v. Narayan Valad Babaji, 11 B. H. 
C. R. 224 (1874); Caspersz, 323-326j. As 
to the moaning of the phrase “ same right to 
Ruo," see Ranchod Morar r. Bezanji Ediilji, 
20 B. 92 (1894). 
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eack parfioular eaao.(l) Tlie rule is tliat where a final decree is couched in general 
terms, the extent to which it ought to be regarded as ns judicata can only he 
determined by ascertaining what were the real niattcr.s of controversy in the 
cause.(2) The leading principles of res judicata were thus enunciated by Sir 
William de Grey in the Duchess of Kingston’s case.(3) “ From the variety of 
cases relative to judgments being given in evidence in civil suits, these two de¬ 
ductions seem to follow as generally true: first, that the judgment of a Oourt of 
concurrent jurisdiction, directly upon the point, is, as a plea, a bar, or as evidence, 
conclusive, between the same parties, upon the same mutter, directly in question 
in another Court; secondly, that the judgment of a Court of exclusive jiii'is- 
diction, directly upon the point, is, in like manner, conclusive upon the same 
matter, between the same parties, coming incidentally in question in another 
Court, for a differeut purpose. But neither the judgment of a concurrent or 
exclusive jurisdiction is evidence of any matter which came cvlluteraUy in 
question, though witliin their jurisdiction, nor of any matter indderiially 
cognisable, nor of any matter to be inferred by argument from the judg- 
ment.”(4) I’rovided the immediate subject of the decision be nut withdr’awn 
from its o])eration so as to defeat ihe direct object of the, decision, the parties 
may litigate matters incidentally or collaterally in issue between them foi' 
any other purpose as to wliich they may come in question. 'The test ajiplicablo 
is whether the question dcci<lcd in the previous suit was in stili.slance part 
of the cause of action, or whether it. was only ancillary to the main ealise.j.'')) 
Tlte cases upon this bj’anch of the rule of res jiidircdu may be divided into two 
classe;- . (G) (a) 'Tlic class of case.s in which it. has been lield that the matter 
directly and .sidistantially in issue in the second suit, or Jii lui issue in such 
second suit, was, not directly and substantially, but collaterally or incidentally, 


(J) Girdliai' Mauordaa u. Jtayabiiai Ivala- 
iitiiii, S B. J74, 180 (1882), 'jtcr AVo.st, .1. 

(2) Anu'iU‘Hwa.l'i Itebi r. tSceretafy ol 
iSlat .0 for India in Coantil, 24 t'. .704 
(I8»7). 

(it) Hjn. L. C., Oth ed., 812 [the doctrine 
laid down in this ease is applieabio to eases 
tried under the (livil Procedure ('ode ; Khn- 
gowlce jSing n, Hosscin Bux Klian, 7 B. L.!{., 
1'. tt, (173 {1S7I)|. The section is not n pre- 
eisc reproduotiou of tho rule yi this ease, 
whatever may have boon the intention of the 
la'gislature, and the (hurt's duty is to etni- 
Htrue the section as it stands: Prithi Bingh 
V. Umad Bing, »i B, L. K. 98, 103 (1903); 
and ill Cinkiil Mandar r. i’udinunund Bingli, 
29 ('. 707 (i902), tho Privy Council pointed 
out s, 13 goes beyond tho law laid down in 
tho Duehcas of Kingston’s ca.se. 

(4) Ib.; Barrs v. Jackson, 1 Y. & C. 585; 
K, V, Hutchings, L. R. 0 (J. B. D. 300, 304. 
Tho rule, as laid down in the iirst two 
casos, has boon hoquontly affirmed by the 


Indian Uoui+a in the terms of iSi r W. do G rey's 
iudgnient in The Jluehess of Kingston's easo 
IMiissamut Kduii c. Mussaniut Boeluni, 8 W. 
H. 17.5 (18H7); Kanhya Lall r. Itadha tihurn, 
B. B. 11., Hup. Vol., (iti2 (1807); Mahima 
Chimdra tlhuukcriiutty r. Rajkumar (huckcr- 
butty, 1 B. L. R., A. (t, 1 (18(18); Ohundcr 
(loomar Muudnl w. Nunnee Khanuni, H B. L. 
It. 4;i4, 444 (1873); Cook r. Jadab Chandra 
Nandi, 2 B, L. R., 0. V., 48 {I8(i8)j, and in 
those of tho judgment of Knight Bruce, V.-O., 
in Barrs v. Jackson [doma Chum Butt v. 
Beckwith, 5IV. R., Act X., 3 (181)0); Modhoo 
Itam Bey ». Boydonath Buss, 9 VV. B. 592 
(1808); (iooioo ('hum Sircar r. Brija Nath 
l>hur,24W. It. 111(187.5)1. 

(6) Bnorga Pnaad Singh c. Boorga Kou- 
waii, L. B. 5 J. A. 149, awpea; Barrs a. 
Jackson, 1 Y. & C. 685; Run Bahadur Singh 
V. Luuho Kocr, 11C. 301 (1884); Caspoisz, 
384. 

(fl) Plow, Ev. 2.50-209. 
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in issue in the previous suit ; (1) and {h) that class of cases in wliich the 
decision turned upon the identity of the matter, the matter in issue in the 
second suit, or in an issue in suck suit being held (a) to bo,(2) or (h) not to 


(J) Stub Nath Chaltorjou v. Nuboo KwUun 
Ctmlturjco, 21 ^V. K. 18J> (1874) [“it may 
be that in tliat judgment there ia a finding 
which may tiavc some bearing upon that 
i.s,siie, or his judgment may contain obuerva- 
tiona applicable to such an issue ; but he did 
not directly determine it. Any opinion 
which he may have ineidenWly expressed 
cannot be considered a finding upon the issue 
so as to nuiko his judgmeut in the former suit 
a detei'ininalkm of the cause of action in the 
present suit,’^ -per Couch, U.J.]; Modhoo 
Rajn Dt‘v v. Boydonath Doi^ 9 \V. R. 692 
(J8b8); Mussamut Edun v. Mussaraut 
Beehnn, 8 W- R. 175 (1807); Mohima 
Chandra Chuekerbutty r. Rajkumar Chucker* 
butty, 1 B. L. K., A. 0., 1 (1868); Raghu 
Ham BiaM'as r. Ram Chandra Dobay, B. 1^. 
R., Sup. Vol., 34 (1863); W. K., F. B., 127 ; 
Chunder Cooinar Mundul v. Munnee KUa- 
mim, 11 B. L. K, 434 (1873); Run Bahadur 
yingb V. Lueho Koer, 11 C 301 (1884); L. R. 
12 I, A. 23; Nundo Lull Bhuttacharjee v. 
Bidhoo Moukhy Debec, 13 C. 17 (1886); 
Thakur Magundco v. Xhakur Mahadeo Singh, 
18 C. 647 (1801); Anusayabai v. Shakaram 
I’andurang, 7 H. 464 (1883); Jamaitunissa 
0 . Lutfuiiissa, 7 A. fiOO (1885); Baiak Tewari 
0 . Kausil Misr, 4 A. 401 (1882); Moni Roy v. 
Mussainut llaibunsce Koer, 25 W. R. 393 
(1876); Doorga Ram Paul v. Rally Ki'isto 
Paul, 3 C. L. R. 546 (1878); Jardiin: Skinner 
k Co. V. Dwarka Nath ('huckcrlmtty, 14 W. 
R. 412 (1871); Uaiigaraju v. Kondireddi- 
swaiui, 17 M. 106 (J803) [the deuision of 
a (piestioii of title by a Revenue Court is 
merely incidental, and no bar to a fresh suit 
on tide in a (!ivil Court; see also Ashrafuii- 
nissa v. Ali Ahmad, 26 A, 601 (1904); Rani 
Kiabori r. Raja Ram, 26 A. 468 (liK)3)]: 
Srihari Banerjeo v. Kbit.ish Chundra Rai 
Bahadoop, 24 C. 569 (1897); Nityu Nunda 
iSarkar v. Ram Narain Das, 6 C. W. N. 66 
(1001) [Title—(picstion of—raised in rent 
suit]. 

(2) Pahlwan Singh v. Risal Singh, 4 A. 55 
(1881); Nirraan Singh r. Phulmau Singh, 4 
A. 65 (1881); Wilaiti Begam n. Noor Khan, 
5 A. 514 (1883); Jeu Lai Singh y. Sarfuu, 11 


0. L. H. 483 (1882); Hakhal Doss Singh n. 
Sremutty Hm’a Motee IKiHsoe, 22 W. R. 
282 (1874); Hurry Bchari Bhugat v. Porgun 
Ahir, 10 C. 650 (1800); Bakahi v. Nizamuddi, 
20 G. 505 (1892) [followed in Baloram 
Mondul V. KaiXick Chandra Roy Chowdhuri, 
4 C. W. N. 165 (1899)]; Nobo Doorga Doasce 

V. Foyzbux Chowdhiy, 1 C, 202 (1875); 24 

W. R. 403 ; Mohima Cliunder Mozoomdar v. 
Asradlia Dassta, 15 B. L. R. 251 n. (1874); 
Mohesh Chunder Bundopadhya v. Juykissen 
Mookerjee, 11 B. L. It. 248 jt. (1874); Cook 

V. Jadab Chandra Nandi, 2 B. L. R., 0. (I, 48 
(1868); Muthumadera Naik r. Senatta Mu- 
thumdeVa Naik, 7 M. II. C. K. 160 (1872) ; 
Rttdhia i’. Beni, 1 A. 560 (1878) ; The Rajah 
of Pittapur c. Sri Rajah Row Buehi Sittaya 
Garu, L. R. 12 1. A, 16 (1881); Abdoolhi 
Khan i’. Sree Kimto Perskad llajrah, 15 W. 
R. 252 (1871) [set-off barred]; Buss^in Lull 
Shoukul i\ Chiindoo Dass, 4 C. 686 (1879); 
Gopal Chandra Roy v. Nobin Chandra 
Bhandari, 3 B. L. R. App. 31 (1869) ; Sheuraj 
Rai V. Kashi Natn, 7 A. 247 (1884) ; Dovrav 
Krislma t\ Halambhai, 1 B. 87 (1876). A 
decision as to the validity or otheiwiso of a 
document, whore the question has been pro¬ 
perly in issue and determined, is binding 
upon the jviTties or other rcprcscntativce in 
subsequent litigation [Srimut Rajah Mootoo 
Vijaya r. Kataraa Natchiar, JO W. R., V. 
iiy 1; Gunga Hum Sadhookhan Paueh 
Cowree, 25 W. R. 366 (1876) ; Kaliy Per8a<l 
Scin V. Mohesh Chunder, 1 Hay, 430 (1862) ; 
Mir Fursuiid Ali r. Mussainut Jaflree, 5 N. 

W, P, 118 (1873); Dhumb f. Ram Lai, 7 N. 
W. P. 149 ([875)1; Ai'unaehr.la i’. Paneha- 
uadam,8M. 348(1885); KrishnaBehariRoy 
V. Brojeswari Chowdranee, L. R, 2 I. A. 
283; 1 C. 144 (1875); Nuffur Chunder Paul 
Chowdhry v. Luckeo Mooneo'Dabeo, 9 W. R. 
300 (1868); Buasun I^all Sliookul i*. Chundeo 
Dass, 4 C. 686 (1879); Bclchambers i'. Aahoo- 
tosh Dhur, 7 C. L. R. 308 (1880) ; Muttu 
Saraarawuri Chetti v. Shanmuga Chetti, 5 M. 
47 (1881); Rajah of Pittapur v. Buehi 
Sittayya, 8 M. 219 (1884); L. R. 12 I, A. 16 ; 
Vcnkatatlri Appa Ilau v, Peda Veukayamma, 
10 M. ID (1880); Ram Chunder Singh v. 
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bej(l) the same matter wiiicli was directly uJid substuutially iu issue hi the 
lirst suit. This section does nut enact tliat no property comprised iu a suit 
wiiicli is dismissed sliall be the subject of further litigatioji betwooji the. 


Aladlio Kuniari, 12 (!. xS4 (1885); L. R. 12 
1. A. 188; Vishnu (ihintaman v. Ralaji Bin 
llaghuji, 12 B. 352 (1887); Radhamadhub 
Holdar v. Alonohur JMukerji, 15 C. 756 (1888) ; 
L. R. 15 1. A. 97 ; Triloki Nhth Singh v. 
Rortab Narain Singh, 15 C. 808 (1888) ; L. R; 
15 I. A. 113 ; Kamini I)cbi v. Asutosh Mu- 
Ifnrji, 16 (’. 103 (1888); L. U. 15 1. A. 139; 
Ananta Baluoliarya v. Damodhar Makuud, 
13 B. 25 (1888) ; Balkishan v. Kishan Lai, 11 
A. 148(1888) ; Ciopi Nath Ciiobey v, Bhugwat 
Perahad, 10 C. 607 (1884); acc Cliliaganlal v. 
Bapn Bhai, 5 B, 68 (1880); Bulabh Vahuji e. 
Bansidharrai, 9 B. Ill (1884); Bakhyaiii 
Dchra r. Dolegobind Chowdry, 21 C. 4^10 
(1803); (Uinivayya i\ Vudayai)pa, 18 M. 26 
(1894) [an order un<lor s. 258 of the Civ, I’r. 
Cud(“ ia a 2 )pcaIablo under a. 244 ; no BC})arato 
suit lies, since the queation is re^ judicata, 
between tlie parties]; Rai Churn Ghose v. 
Kumud Mohan Dutt Chowdhuiy, 2 C. W. N. 
297, 209 1,1898) ; h, c., 25 C, 571; Nainajjpa 
Cliotty V. Chidambaran Chotti, 21 M. 18 
(1897); Krishnan Nanibiar v. Kannan, 21 M. 
8 (1897); Chundec Prasad v. Mohendro Singh, 
^ A. 5, J 2 (1900); Pazlar Rahman Chow- 
dhry v. Raj (blunder Sen, 5 C. W, N. 234 
(1900); diatingiiishing laraail Ariff t\ 
Mahomed Goua, 20 C. 831; Ram Saran r. 
Chatar Singh, 23 A, 405 (1901) [suit for jier- 
prtiial injunction; iirovious suit for same 
relief] ; J’anga r. Niiimikutti, 24 Al. 276 
(1900) ; Cliandi Prasaii v. Maharaja Mohondra 
Singh, 24 A. 112 (1901); Rampal Singh r. 
Ratn Prasad, 27 A, 37 (1904); Sifcanath v. 
Basudeb, 2 C. L. J. 540 (1900) ; Niadar Mai 
V. Raunak Husain, 29 A. 608 (j-907); s. c., 
4 A. L. J. 665; Alaganlal v. Lalchand, 9 
Bom. L. R. 259 (1907) ; Mariamnisea Bibi 
V. Joynab Bibi, 33 C. 1101 (1906), dissented 
from in Zaharia v. Dobia, 33 A. 61, F. B. 
(1910); see also Auant Das v. Udai Bhan, 
35 A. 187 (1913) ; and Dakhin Bin v, 
Syod All, 33 A. 151 (1910); IVailokya 
Mohini v. Kali Prosanna Ghose, 11 C. W. N. 
380, 388 (1907). Cf. Chandra v. Pramatho, 
15 C. W, N. 930 (1911). 

(1) Rani Chunder Uhowdhiy v. Kashcc Mo- 
huu, 21 W. R. 57 (1874) ; Moni Roy v. Musst. 


Rajbunsce Koocr, 25 W. R. 393 (187(5); Kali 
Krishna Tagore v. The Soeretaiy of Stato for 
India in Council, 16 C. 173 (1888); L. R. 15 
1. A. 186; Morn Abaji r. NarayanBhondbhat 
Pitre, 11 B. 355 (1886); Roy Binkur Boyal 
i’. Sheo Golab Singh, 22 W. R. 172 (1874); 
Sami Achai’i v, Somaaundram Acliari, 6 M. 
119 {18&J); aeo also Periandi v. Angai) 2 )a, 7 
M. 423 (1883); Karutliaaami r. Juganatha, 8 
M. 478 (1885); per contra, (*'an Savant Bal 
Savant v. Narivyan Bhond Savant, 7 B. 467 
(1883); Maloji t’. SagiiU, 13 B, 567 (1888); 
Anrudh Singh v. Sheo Pra8a<I, 4 A. 181 
(1882); and boo Kirty Chunder Milter r. 
Anath Nath Bey, 10 C. 97 (1883); 13 L. 
R. 249; Sritlhar Vinayak v. Narayan \’alad 
Babaji, 11 B. H. U R. 224 (1874); Girdliar 
MauonUiB r, Dayabhai KaJabhai, 8 B. 174 
(1882); Nxlo Ramchandi’a Govind Ballal, 
10 B. 21 (1885); Bataram r. Ram Kristo, 9 
W. R. 594 (1808); Kadir Buksh v. Golaiii 
All Gunmshtah, 9 W. R. 90 (1868); Khcda- 
rooiuBsa Bibco r. Boodheo Bihoe, 13 W. R. 
317 (1870); Sudduruddin Ahmed v. Bani 
Madhub Roy Chowdhry, 15 C. 145 (1887); 
Baboo Gooroodaa Roy v. Baboo Iluronath 
Roy, 7 W. R. 423 (1867); Aloro BaLkrishiia 
Mulo r. Slick Sabcb Valad Bu(lrud<Iin 
Kambic, 5 B. H. C. R., A. C., 199 (1868); 
Baboo Mohan Lai Bahay Gyal v. Lachmaii 
Lai, 5 B. L. K. 663 (1870); Ramanugra 
Naroiu r. Mahasundur Kunvvar, 12 B. L. R. 
433 (1873); Amir Zama v. Nathu Alai, 8 A. 
396 (1886); Roglioonalli Muiidul v. Juggut 
Bundlioo Bofio, 7 A. 214 (1881); 8 L. R. 
393 ; Ekram Mundul Holodhur Pal, 3 C. 271 
(1878 ); Gopco Mohun Mozoomdar r. Hills, 3 
C. 789 (1878); Sadu v. Baiza, 4 E. 37 (1878); 
Lukshman I)ada Naik v. Ramchaudra Dada 
Naik, 5 B. 48 (131 ^); Konerrav v. GuiTav, 5 
B. 589 (1881); Kashiuath Alorshcth v. Ram- 
chandra Gopinath, 7 B. 408 (1883); Muttu 
Chetti r. Muttan Chotti, 4 M. 296 (1879); 
Ananda Raman Vathiar v. Paliyil Vittil Nanu 
Nayar, 5 M. U (1882) [but see Gopal Daw v. 
Gopinath Sircar, 12 C. L. R. 38 (1882)]; 
KataiiRoi v, Hanuman Bas, 5 A. 118 (1882); 
Ahmad Hosscin Khan v. Nihal-ud-din Khan, 
9 C. 945 (1883); L. R. 10 I. A. 45 ; 13 C. L. 
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IjartieH.(l) And an estoppel may be binding, notwitlistaading that the suit 
which raises it relates to a diSerent property.(2) The mere fact that a claim 
lias been included in a previous suit, without its having been directly and 
substantially put in issue and decided, does not, upon the dismissal of that 
suit, preclude a subsequent suit upon it.(3) But, on the other hand, the mere 
fact that an issue was not fniined, will not ])revent the operation of the rule 
of res judicata, provided that in substance the matter has been heard ajid deter- 
uiiacd.(4) A decision may be by iinplication.(5) The fact that the reasoning 
upon wliich the former judgment was based is equally applicable to the 
second suit, docs not give the former judgment the force of rca judicata iji the 
scco!id oasu.(b) But a matter in issue may be one of law as well as of fact; 
and where a recurring liability is the subject of a claim, a previous judgment), 


Jt. .*{30; (tobiutl (Jliundor Ad<Iyfi. v. AXzal 
iUbbaiii, 0 C. 42« {1882); 12 0. R. 29; 
Amanat Bi{)i v. Iindad Hc^aein, IS C. KOO 
(1888); L. R. 15 1. A. 100; JTalmabai r. 
Aishal>ai, 13 li. 242 (1888); Chinimsanii v. 
Hariiiarabadra, IG M, ^380 (181^); Nil 
Matihub Sirkar v. Rrojo Natli f^iugha, 21 0. 
23G (1893) ; 'i'lic Zamindai- of Pittapuraiu r. 
Thu Proprk^tui'H of Mio JMutfca of Koiauka, 2 
M. 23 (1878); i.. R. 5 I. A. 200 ; 3 0. U R. 
305 ; Valiabh Jlhula p. Rama, 9 R. H. C. II. 
G5 (1872); Onbiml Moimn Chuckorbutty 
Sheriff, 7 ('. IGO (1881); Roghoonath 
Mundul V. duggiit Ruiidhix) Bone, 7 0. 214; 
Luukiiiarain M It.ter e. Ivhettra Pat Singh Boy, 
13 B. L. R. MrG (1873); IsUr Dat i’. Har 
Naraiii Lai, 3 A. 334 (1880); Umrao Lai v. 
Rehari Singh, 3 A. 297 (1880); Patmabai 
V. AiHhabai, 13 B. 242 (1888); SheoraJ Nun- 
dun Singh v. Raj (Joomar, 24 W, R. 23 (1870) ; 
Shi'o Raj Kai v. Katilii Nath, 7 A. 247 ( 1884) ; 
Kislioi’e Bun Moiiunt i’. Dwarkanaih Adhi- 
kari, 21 0. 784 (1894); 21 i. A. 89; Nil 
Aladhub Siruar v. Brojo Nath Singha, 21 
0. 23G (1803) [rent suit}; (distinguished in 
Mano Mahammcd t\ Dhani Mahamined, 
17 C. L. J. 71 (1912)); Kcshavlal Girdharlal 
tK Baiparvati, 18 B. 327 (1893) [restitution of 
conjugal rights]; Kuppal Amal v, Saminatha 
Ayyai't, 18 M. 482 (1804); Dwarkanath 
Roy V. Ram Chand Aich, 26 C. 428 (1899) ; 
a. c., 3 C. W. N. 266; Tepu Klian r. Rojoni 
Alohun Das, 2 C. W. N. 501 (1898) ; Balaram 
iMondtd V. Kartick Ohandar Roy Chaudhuri, 
4 W. N. 161 (1899); Chandi Prasad v. 
Alaliondra Hingh, 23 A. 5, 8 (1900); Tara Lai 
Ningh Harobur yingh, 4 0, VV. N. 633 
(1899); Haranund Roy Chotlangia c. Ram 
Gopal Chctlaugia, 4 C. W. N. 429, 432 (1809) ; 


Umesh (Jhunder Doy v. Sharbessur (.'hundur, 
5 0. W. N. Ixx, 304 (1901); Venkatarama 
Ayyar v. Venkata tSubrahmaiau, 24 M. 27> 
29(1900); Dondli Bahadur Rai t\ Tek Narain 
Rai, 21 A, 25! (1899) [dismisaal of suit for 
redemption do<‘s not oi)erato as a decree for 
foroulosurc]; Hita Ram r. Madfiu Lai, 24 
A. 44 (1901) [redemption, aiibHcquent suit for, 
not liarred]; Nakta Ram i\ Idiirauji Lai, 
32 A. 215 (1910); coiilra, Vedapui'atti i'. 
Valiabh Valiya Raja, 25 M. 300 (1901); 
V^'crana Pillai v. Muthukuinar Asafg, 27 M. 
102 (1903); Bhikabhai e. Rai Blniri, 27 B. 
418 (1903). See as to .suits for redemption 
notes to 8. 0, ; Maharani Beni Pershad 

Koori V, Raj Kumar Chnwby, 6 W. N. 
589 (1902); Balaram t\- Kartick, 4 C. W. N. 
161 (1899); Jotindra Moliun Tagore r. 
Hhiimblm Chundcr, 4 C. W. N. 43 (1897) 
Iprovioua decision in suit for rentj; Abiiul 
Majid V. Boida Nath Dhui’, 6 0. W. N. 3! 4 
(1901); Balbhaddar Nath v. Ram Lai, 2(> 
A. 501 (1904); Mana Vikrama t\ Gfi^jalan 
Nair, ;i0 M, 203 (1906); Mahomed Ibraiiim 
v. BhcUch Hamja, 35 B. 507 (1911). 

(1) Jagatjit Singh v. Sarabjit. kSingh, 19 C. 
159,172 (1891); L. B. 18 J. A. at p. 176. 

(2) Rajah‘ of Pittapur v. fsri Rajah Row 
Buchi Sittaya Garu, L. R. 12 I. A. 16 (1884). 

(3) Jagatjit Singh v. Sarabjit Singh, 19 0. 
159; L.R. 18 LA. 165(1801): RamCharan 
Buhardur p. Rouzucldin, 10 0. 867 (1884). 

(4) Sonrjomoneo Dayco v. )Suddanuud 
Mnhapattcr, 12 B. L. R. 304 (1873). 

(6) Pahlwan Singh v. Maharajah Moheshur 
Buksh Singh, 12 B. L. R. 391 (1872). 

(6) Chandi Prasad v. Maharaja Maliondra, 
13 A. 5 (1900). 
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dismissing the suit upon findings wliicli fall short of going to the very root 
of the title upon which the claim rests, cannot operate as res jvdicata, but 
if such previous judgment docs negative the title itself, the plaintiff cannot 
re-agitate the same question of title by suing to obtain relief for a subsequent 
item of the obliga'‘on.(l) The plaintiff cannot rc-agitate the same question 
of liability upon the pure and simple incident that the subjcot-niatter of the 
latter suit is geographically distinct from the subject-matter of tlie previous 
suit,(2) or that the suits related to different years.(3) A decree which has been 
made without jurisdiction cannot work an estoppel by judgment.(4) Upon 
the question as to what may be looked to, in order to see wliat has been in issue 
in a previous suit, and what has been actually decided, the rule to be gathered 
from the case-law is (5) that, although the decree in a former suit operates a^s 
res judicata, the decree is to be construed with reference to the pleadings,(C) 
judgment,(7) and the record,(8) in order to see what was in issue; and that 
ev<m the acts of the parties imm<*(!iately after the decree are very important 
to fix tile meaning of indefinite terms in it.(9) One of the criteria of th e identity 
of two suits, in considering a })lea of rcAi judicata, is .to inquire whether tlie same 


(1) Sham Lai v. (ihasita, 23 A. 459 
(liK)l); Uur^ra l^asati v. Sm Sasliibala, P. 0.’ 

10 0. W. N. 003 (1911) (huH- fur raaiiitunanef; 
on a BTiltipatra; s. c., 14 Bom. L. R. 177). 

(2) Oltandi Prasad v. Maharaja Maliciidra 
Singh. 2-1 4. 112, 110(1901). 

(3) Dwarka Das v. Akhay Singh, 30 A. 470 
(1908). 

(4) Kalka Persad v. Kanliaya Singli, 7 N. 
P. 99 (1875). 

(5) Seo Caspersz, 380. 

(0) Gui’doo Singh v. Chandrlkah, 5 C. L. J. 
011 (1907); Lachman Singh r. Mohun, 2 A, 
497 (1879); Robinson v. Dulip Singh, L. R. 

11 Ch. U 78, 813 ; In re May, L, R. 25 Cli. D. 
230; Houston v. Marquis of Sligo, L. R. 29 
Ch. D. 448, 465; Edun v, Becliun, 8 W. R. 
170; Jagatjit Singh v. Sarabjit Singh, 19 0. 
159, 172; h. R. 18 T. A. 106, 170 (1891). 

(7) Gurdeo Singh v. Chandrikah, supra ; 
Kali Krishna Tagore v. Socrotary of State 
for India in Council, 16 C. 173,# 192, 193; 
L. H. 16 I. A, 180 (1888) [followed in Sri 
Raja Rao Xiakshmi Kantaiyamrai v. Sri 
Raja Inganti Raja Gopal Rao, 2 G. W. N. 
337 (1898); 8. e., 21 M. 344]; Magniram v, 
Medhi Hossain Khan, 31 C. 95 (1903); 
Houston V. Marquis of Sligo, supra; In re 
Bank of Hindustan, China, and Japan, L. R. 
9 Ch. App. 25 ; Dondh Bahadur Rai v. Tek 
Narain Rai, 21 A. 261, 258 (1899); Ram 
Uayal v, Madan Mohan Ball, 21 A. 425, 430 
(1899); Maqbul Fatima v. Lalta Prasad, 20 
A. 527 (1898) ; Edun v, Bcchnn, sujjto 


[“The matter conclunively Ofljudicated upon 
in a suit inter jxirtes is generally to 1 k^ souglilf 
only 1^ a comparison of tlus plaint with tli« 
judgment,” per Phear, J.]; Lachman Singh 
V. Mohan, supra; Jagatjit Singh v. Sarbajit 
Singh, supra ; Mahadeo r. Vawudco, 5 B. L. 
R. 737, 744) (1903); but if a decree is spocihe 
and at varian(Kf with the judgment, the state¬ 
ment in tho decatje is to pixwoil; Indarjit 
Prasad v. Richlia Rai, 15 A. 3 (1892); and 
seo Av^da v. Kuppu, 8 M. 77 (1884); Anusu- 
yabai v. Sakhoram Pandurang, 7 B. 464 
(1883), though thoi-e may bo cases wher(» tliis 
is otherwise. See Ram Chunder r. Kondo. 
22 A. 442 {J900); Ghelabhai v. Bai Javer, 
16 Bom. U R. 1142(1912); s. o., 37 B. 172. 

(8) Lachman Singh v. Mohan, supra [“ As 
to the decree itself, where it is ambiguous or 
imperfect as to any essential particular, it 
may be road with the judgment and record,” 
per Stuart, C. J.J; but see as to the distimdion 
between “judgment ” and “ decree,” ib. 509, 
510; and Jamaitunissa v. Lutfunissa, 7 A. 
606 (1886). As to tho interpretation of tho 
decree by examination of tho record, see 
Amritaswari Debi v. Socrotary of State for 
India in Council, 24 C. 604, 519 (1897); one 
must look at tho contentions of the parties : 
Dondh Bahadur Rai v, Tek Narain Rai, 21 
A. 251, 268 (1899). 

(9) Socrotary of State for India in Council 
V. Durjibhoy Singh, L. K. 19 I. A. 69, 74 
(IS92). 
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nvidonco would support t.liem l)otIi.(]) “At one time the test applied 1o 
disrover wlietlier a finding was ineidental or not, was the. fart of it.s being embodied 
ill, or excluded from, tlie decree, and many cases appear to have been 
expressly decided upon this ground. Two propositions, however, appear to 
be well .settled: (».) that the decree itself is not the test of what is or is not 
n's jndiaita, but that the question in each case is. What did the, Court really 
decide ? Res judietilu, in other words, is matter of substance; (2) (fc) tliat 
wliere the decree of a Court is not based upon a finding, but is, in spite of it,!,"!) 
such a finding, cannot work an e8toppel.‘’(4) A finding in a judgment 
to operate as res judieotii, the Court being a Court, of jurisdiction competent 
to try tlie subsequent .suit, must be material and necessary to support Ihe 
precise and partimlar ground or grounds on which the decree, or some 
operative jiart of it, was made, otherwise tlie finding must bo considered 
either as superseded by the deeree, or as eni.ircly immiitm'ial. or as no more 
iiian iucidciital and siihsidiaiy to tlic main question in tlie .suit, altliougli in 
the latter case tlie finding may have been necessary to Hie decision of Hie suit. 
A matte.r en.niiot lie said to lie “ direrlhj and suhstanimUy in issue,” unless 
and uiii.il it is, or becomes, material for tlie dei'i.sion of the suit to find as to 
ii.(.5) 'There is no such thing as constructive estoppel. 'I’he quosiioii is not 
wlietlier i-lie })reviou6 judgment was right, Init wlietlier it finally decided Hie, 
iiiiitteT in issue.(fi) 'Die fact that the reasoning upon whicli a former judg¬ 
ment was based was e((ually apjdieahle to the. second ease, lias iieen held (7) 
not io give 1,lie former judgment i.he force of res judiratn in Hie second case. 
'The, rejection of applications to set aside an ex jimie decree under 0. IX..r. 13 
(formerly sect. 108), jml, and sale in cxeeutinn thereof under 0. XXI. r. 8!) 
(formerly seci.. .311). posl., relalc only to sjieeific matters in that suit, and is 
therefore no bar io a fve.sh suit 1o set a.sidp the decree on ilie ground tliat ilie 
whole suit was frii.iidulent.(8) The finding of a Criminal ('ourt is not, of 
course, res jiidieiiia in a civil aei.ion, and no fai t found or proved in a Criminal 
Couri. is on that account to lie taken to be proved in a Civil Coiirl (vide 
itnte, “ iSiiit "). 

Explanation I. —See note, anie, on word “ Try.’" 

Explanation II. —See note, 'post, on competency of jurisdiction. 

Explanation III. —Tills li'xplanaiinn- provides that ihe matter must, in 
the former suit, Jiave boon alleged by one, Jiari.y, and either denied or admitted, 
expres.sly or impliedly, by the oiher.(!)) In ordeii to eonsiif.ute ,e]ic bar of res 


(1) Hunter v. Stewart, 4 De fi. F. S'. .T. 
KiS, per Lord Wontbury, L.C. 

(2) Vide ank, p. 110. 

(il) Niindo Lall BhattachiH’jeo v. Bidiioo 
Mookhi Delii, IH (1. 17 (1880); Thakiff Ma- 
;fimd('o r. 'J’hakur Mahadeo Singli, 18 0. 647 
(1801); Parbai'ty e. Mathura, 40 0. 20 
(1912); 18 0, W. N. 877. 

(4) fiaHjxiniz, op. cii. 098-401, 382, where 
the subject is disnussed and cases are oiled. 


(6) Shib Cbaran Lall v. Ilaghu Nath, 17 
A. 174 (1895). 

(6) Parsotam fjir v. Nartiada fiir, 21 A, 
rm (1899). 

(7) Chandi Prasad v, Mahendra, 2,3 A, 5 
(1900). 

(8) Khagcndra Nath Mahata v. Prannai.h 
Roy, 0 f!. W. N. 47.3 (1902); fiolap .Singh n. 
Indra (ioomar, i.3 ('. W. N. 49.3 (1909). 

(9) Kx])!, HI. 
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judicata, it is not sufiioient merely that an issue on the same point should have 
been raised in the former suit, although that issue may have been incidentally 
decided, but it must appear that the matter referred to was alleged by one pait)', 
and either denied, or admitted expressly or impliedly, by the other,(1) and tiie 
iaaiic must further have been a material one.(2) Matter not put in question 
by the parties, and not necessary to the adjudication of the subjeci-matter 
of the suit, is immaterial, and any observation of the Court thereupon is ohifer 
dictum, which can have no effect in any other litigation.(3) The rule of Englisli 
law, ihat where f]\c. ahegatioTi on record is uncertain tliere is no res judicafa, is 
also the rule embodied in this seetion. “ If a thing be nol directly and precisely 
alleged, it shall he no estoppel.” That rule is reproduced in this explanation.(4) 
ATatter alleged in the written statemeiiis of tlic parties ma)' in subsequent pren 
ceedings bo relevant as an admission ; but it will not operate as an estop]>cl, 
uTdess, being admitted or denied, and found in favour (d the person alleging if. 
it forms the basis of judicial deeision.(r)) 

Explanation IV.- —This EiKplancdiov deals with mailers couslrudircln in 
issii(‘ in a former suit,(G) providing that any matter which might and ought 
1-0 have been made ground of defence, or attack in a former suit, shall be deemed 
to have bi'en a matter directly and substantially in issue in such suit.(7) Tu 


(1) Shftma Cliurn Oliatterjoe v. Prosunno 
Ooomar Rantihai-fo, 5 0. L. R. 251 (1879); 
sec Wilaiti Begum r. Nur Khan, .5 A. 514 
(IHSit) ; iSlu'O Batan 8ing r. Shcosahai Misr, 
0 A. :i5H (1884). 

(2) Dahoo Muiidor v. Gooj)e{‘ Nund .)ha* 
2 W. K 70 (1805). 

* (.‘1) Fit'll!, Ev. 270 : “ If flio Omrf- (hM-ido 
a point put in question by the partioH, but not 
neeessar)'^ to tho ndjiulication of the subjoot- 
matt(‘r of the suit, will such decision Ijo 
binding ? It may Ix^ said that the point was 
not direcitly and Hubstantially in issue,; eer- 
tainly it was md- material ” See on tho point 
tho authorities oitied, 2 Smith L. 0., 7tb ed. 
il>. 70 ; as to findings on immatorial matter.*?, 
see .Tainiaiunissa v. Latfunissa, 7 A. 6(H> 
(I8Kr>). 

(4) Vishm^u. Ramling. 20 B. 25 (1901). 

(5) Tb. See Boileau v. B-utlin, 2 Exch., 
055. 

(5) Hari Narayan Brahme r. Ganptarav 
TJaJi. 7 B. 272 (I'yH.'l). 

(7) Expl. TV. : “ Considerable difforonco 
of opinion lias prevailed in India as to tho 
applioation of the principle contained in 
this Explanation which, no doubt, was 
enacted with tho purpose of reconciling 
the apparently conflicting views expressed 
in Hunter v. Stewart (4 Da (>. F, & J. 
198) and Henderson v. Henderson {.‘I Hare, 


115), both of which decisions were largely 
relied upon before the enactment of tho Code 
of 1877. And even since the enactment of 
the ExplanniioH now to bo considered, the 
ca.ses have been far from uniform ” (Casixjrsz, 
op. cii. 402, 403, and see Broughton, 40-50), 
The principle embodied in the above Explana- 
lion in 1877 had already l)een asserted and 
act-edupon by the Judicial Committee [Srimut 
KajahMootton Katama Natchiar, 11 M. I.A. 
50,73 ; 10 W. R., P. 0., 1 (1806); Woomatara 
Uebi r. Unnopoorna Bassee, 11 B. L. 11. J 58 ; 
Mabainad Oaus v. Hajbux, 15 Bom. L. 11. 
260 (191?); 8. c., 37 B. 224 ; 18 W. H. 163 
(1872); see Binobundhoo Ohowdhry 
Kristomonee Bossee, 2 (\ 152, F. B. (1876), 
in which the effect of the latter deoision is 
discussed], and by the Courts in India (seo 
cases cited in Gaspersz, op. rit. 400-416) 
before the Code of 1877. In the following 
cases tho Explamiion has been considered 
or acted upon : Muttu Clietti v. Muttun 
Chetty, 4 M. 2iMi (1879); Oursobhit Ahir v. 
Ramdut Singh, 5 0. 923-925 (1880); 6 0. L. 
R. 537; Narain Butt v. Bhairo Bukhspal, A. 
189 (1880); Sultan Ahmad j’. Maula Bakbsh, 
4 A. 21 (1881); Nirman Singh t\ Phulman 
Singh, 4 A. 65 (1881); Ohonvirappa r. Put- 
Ijippa, U B. 708 (1887); Shoo Ratan Singh 
v. Shco Sahai Misr, 0 A. 358 (1884); Hari 
Narain Brahnio i?. Uanpatrav Baji, 7 B. 272 
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.other words, neither party can decline to meet an issue tendered by the otlier, 
and then maintain that it has not become res judicata. Tlie plaintiff must 
support all the issues nec-essary to maintain his cause of ac’.tion. The defendant 
inust bring forward all the defences which he has to the cause of action asserted 
in the plaintiff’s pleadings. But the plaintiff is under no obligation to tender 
issues not necessary to support his cause of action, nor is the defendant required 
to meet issu<is not tendered by the plaintiff.fl) The principle has been aj)plied 
to applications for execution where the point might have been, but was not, 
raised in tlie siiit,{2) A litigant cannot re-open a case on materials which might 


(J 883); Churn Manjee v. Ishan ChunderHhur, 
9 0. L. E. 474 (1881); Allunni v. Kuujuslia, 
7 M. 2fi4 (1883); Kandunni r. Katiamma, 9 
M. 251 (1885); Thandavan r. Yalliamma, 15 
M. 33(i (1892) ; Maloji r. Sagaji, 13 B. 567 
(1881); Hartan Ali v. Siraj Husain, 16 A. 252 
(1894); DJiani Earn Shaha v. Bhagiratli 
Slialia, 22 C. 692 (1895); Imam Klian r. 
Ay lib Khan. 19 A. 517 (1897); Peary Mohun 
Mookerjeo i\ Anihiea Churn liaudaimdliya, 
24 (t 900 (1897); Host Muhammad Khan 
Said Begam, 20 A. 81 (1897); Sri Gujiol 
I’. Pirthi Singh, 20 A. 110 (1897); F. B., a. c., 
in appeal, 24 A. 429 (1902) [foil, in Gopal Loll 
V. Benarasi Pi'rfihad Chowdhry, 31 C. 428 
(1904)]; Jamadar Singh v. Serazuddin, 
35 C, 979 (HK)8); Pulantlav Singh r. Jwala 
Singh, 20 A. 516 (1898); Ham Chand r. 
Hurga Persliad, 26 A. 61 (1903); Alagireamai 
Naickar v. Sundaroswara Ayyor, 21 M. 278, 
285 (1 898); l^urushottam ?j. Atniaram 
Janardan, 23 B. 597 (1899) [partition suit]; 
Kutti Ali r, Chindan, 23 M. 629 (1900) [suit 
for land based on title—previous suit as 
lesaorj. 'I’ln' Ejt'planoUon has also boon 
applied by tho .Indicial (Committee in two 
-oasoB: Mahabir Perahad Singh v. Macnagh* 
ten. 16 (!. 682; L, K 16 I. A. 107, 113, 114 
(1889); Kameswav Porshad n Rajkuniari 
Ruttun Kocr, 20 C. 79; L. R. 19 L A. 334, 
238 (1892); foil in Shyama Charan Banerjoe 
V. Mrinmaya Hovi, 31 C. 79 (1902); Gud- 
dappa 1 ’. Tirkappa, 25 B. 189 (1900) [dins, 
from in Ramaswand Ayyar v. Vithmatha 
Ayyar, 26 M. 760 (1902), which last case 
was followed iii Thrikaikat v, Thoruthiyil, 
29 M. 153 (1905)1; Rangayya Goundari r, 
Nanjappa Rao, 24 M. 491 (1901); Kachu 
V. Lakshmanaing.25B. 115(1900); KuthAl 
v. Ohundan, 23 M. 629 (19(M)); Venayak v. 
Hattatraya, 4 B. L. R. 492 (1902); s. e., 20 
B. 661 : Sri Gopal r, Pirthi Singh, 4 B. L. R, 


827, 830 (1002); s. c., 6 C. W. N. 889 [foil, 
Gopal Lai v. Banarasi, 31 C. 428 (1904); s. o., 

8 G. W. N. 385; distinguished in AJudhia 
Pande r. Inayat UUah, 35 A. Ill (1912); 
Shyama Charan Bannerjo v. Mrinmayi Debi, 
31 0, 79 (1902)] ; the plaintiff must have had 
an opportunity of recovering that which he 
seeks tCi recover in the second action: 
Bhikabai?’. Bai Bhuri, 5 B. h. K. 396 (1903); 
in Kodar Mai Marwari r. J)cwan Bishen 
Persad, 8 U W. N. 609 {liK)3), the Privy 
Council refused to entertain an objection 
taken for the first time on appeal that the 
appellant ought to have enforced his rights 
in a previous suit; Deputy Comin'’j'sftioner 
of Kheri v. Khanyan 8ingh, 34 1. A. 72; 
12 C. W. N. 474 (1907); s. e., 4 A. L. J. 
2,^ ; 29 A. 331; 9 Bora. L. R. 591 ; Satya- 
badi Bchara v. Harabati, 34 C, 223,(1907); 
Rnkhniinibai r. Venkatosh, 31 B. 527 (1907); 

9 Bom. L. R. 958; Jagan Nath v. Balkishan, 
4 C. L. J, 675 (1907); Sellappa Chettyar t’. 
Velayutha Teran, 30 M. 498; 17 M. L. J. 
433 (1907); Zinat-un-nissa v. Rayan, 27 A, 
142 (1904); Mahomed Ibrahim v. Sheikh 
Hainja, 35 B. 507 (1911); Dhanapala r, 
Anantha Ohetti, 24 M. L. J. 418 (1913); 
Mahomed Ibrahim Hussain Khan v. Arabika 
Porshad Singh, P. 0., 39 C. 527 (1912); 
Bayyan Naidu v. Suryanarayana, 37 M. 70 
F. B. (1914); 'jaraadar Singh v. Serazuddin, 
35 0. 979 (1908). Ami as to execution 
proceedings, Narayana Pattar r. Gopala 
Krishna, 28 M. 355 (1904); Viyathen v. 
Nt'ola Kanta, 17 M. L. J. 314 (1907) [effeet 

non-apix^aranee when notice silent as to 
wlief claimed]. 

(1) Freeman, Jnd. 441; cited in Hukm 
Chand, Res. Jud. 17. 

(2) Basdeo Prasad Jathan Ram, 27 A. 
684, 686 {HKtr>). 
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have been laid before the Court in the first trial; but the diseovery of additional 
evidence, not originally available (for instance, evidence proving that a decree 
against him was obtained by perjury) will enable him to apply for a review of 
judgment under 0. XLVII. r. 1.(1) 

It depends upon the particular facts of each case to say whethei' a matter 
ought to have been made gi-ound for defence or attack in a former 8uit.(2) 
The Explanation i.s intended to meet the case of a point which properly 
belonged to the subject of litigation in a former suit, and which the parties, 
exercising reasonable diligence, might then have brought forward.(;i) The 
object of the Explanation would seora to bo to compel the plaintiff to rely on 
all grounds which were open to him in support of the claim made by his plaint.(4) 
“ If the parties have had an opportunit)’’ of controverting it, that is 
the same thing as if the matter had been actually controverted and 
decided.”{5) Although upon a literal interpretation of the words of the 
Explanaliov, it might be argued that a point not raised, and not decided in 
a previous litigation, miglit still be taken as conclusive in a subsequent suit 
between the parties, yet upon a proper construction of the .section, the question 
ought not and cannot be treated as rea judicata unless there is a judicial 
determination, expres,s or implied, on the matter not put directly in i,5,sue.(G) 
Where, however, separate rights have been infringed, separate actions may 
be maintained, .since the infringement of separate rights gives rise to separate 
causes of action.(7) The principal consideration is whether it is preci.sely the 
same cause of action in both. And one great criterion of this identity is that 
the si.me evidence will maintain both actionB.(8) The real test i.s whether 
the cause of action or transaction on which the two suits are based is the 
same, and not whotluir the transaction is sought 1o be established in difierent 
modes or by different means.(9) When, however, independent grounds of 
action irre available, a party is not bound to unite them all in one suit, though 


(1) Mnnshi Mosufiil v. Siirendra, 16 C. 
W. N. 1002 (1912); Abdul Huq v. Abdul 
Haliz, 14 C. W. N. 69.5 (1910); Lakhmi v. 
Niir All, 38 C. 936 (1911); 15 C. W. N. 1010. 

(2) Kameswar Perehad v. Itajkumari 
Euttim Kocr, 19 I. A. 234, 238; 20 C. 79 
(1892). Followed in Akayi Kunhi ». Ayissa 
Bi, 26 M. 645 (1903). Explained in Ramas- 
wani Ayyar Viihraathuayy^, 26 M. 760 
(1902); Moo.sa Goolam v. Ebrahim Goolam, 
P. 40 0. 1 (1912); s. c., 14 Bom. L. R. 
1211 ; 16 C. \f. N. 937. 

(3) Henderson v. Henderson, 3 Haiv, 115; 
see remarks on this case in Worman r. Wor- 
mnn, L. E. 42 Cli. I). 296, 307. 

(4) Natlm Valad Pandu v. Budhu Valad 
Bliika, 18 B. 537 (1893). 

(5) Newington a. Levy, L. R. 6 C. P. 180, 
189, per Martin, B., citing Oreatbead v. 
Bromley, 7 T. R. 456; l.iangmcad v. Maple, 
18 0. B. N. 8. 255, 270. See also per Black* 


burn, 6 0. P. at p. 193; Kakhal Has Singh v, 
Heera Motec Dossoe, 22 W. R, 282 (1874). 

(6) Woomesh Chundra Maitra r. Bm'oda 
Uos Maitra, 28 C. 17, 21 (19(X)); Kailaah 
Mondul V. Baroda Sundari Basi, 24 C. 711 
(1897). 

(7) Per Brett, M.R., in Serrao v. Noel, L. R. 
15 Q. B. B. 549, 558; see Brunsden v. 
Humphrey, L. R. 14 Q. B. B. 141; consider 
0. It. rr. 1, 2, poet; see Broughton, 32-34 ; 
O’Kinealy’s Civ. Pr. Code, notes to rules 
mentioned; Field, Kv. 275-284. 

(8) Hitehen v, Campbell, 2 W. BI. 827, per 
Be Grey, C..T.; Naro Hari t'. Anpurnabai, 11 
B. 165 (1886). 

(9) Ramaswami Ayyar n. Vithmatha 
Ayyar, 26 M. 760 (1902). In Purshottam 
V, Atmaram, 1 B. L. R. 76 (1899), the cause 
ol action was lield not to lie the same; 
Masilamaiua v. Thiruvengadam, 31 M. 385 
(1908). 
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lie boinid lo brin«» IxiLiro ilifi Court, ull grounds of attack available to 
liim witli rofoienco to tLe title which is jnado the ground of action.(l) Tho 
qtiosiion wlint is a different title is one of great practical difficulty, and must 
be (l(‘ci(led upon tlie circumstances of eacli case separately.(2) All that this 
E.rpJunafion enjoins is that every ground wliicli could and ought, to liave been 
urged 'in support of the claim actually Made in the suit, shall be doomed to Imve 
b(Hm adjudicated upon therein, whetJier it was actually urged or not.(3) 
This Explanation applies only to case.s in which tlie plaintiti, having on a former 
occasir)!! sued for certain ivlief on the strength of one title, afterwards claims 
tho same relied on the ground of another title, of wliicli lie might liave availed 
himself in t.he. forjner suit. It docs not apply to cases where the subjecl-matt.ers 
of tluj two suits are different; (4) nor to c-ases where no relief 'i^as asked for or 
granted ns against the particular person in iiie former suit though he was a 
party to it.(5) Tin; word “ might presuppiises that the claim to Ik‘ barred 
must ho within the knowledge of the person during the fb’st. suit.(G) It was 
proposed to add to this Explanation the words “and to liave Ixhui heard and 
linall)' decided so far as the siibjec.t-matt.er of the former suit was concerned 
and no I'lirther,’' which was stated to be inten.leil to meid- such cases as rent 
suits, ill vvhi(*h, unless the question of title is expressly raised, such question is 


(1) .Altunni i\ KunjuMlia, 7 M. 264 (1883); 
SCO Pilta{)ur Haja v. Siiroya Kau, 8 M. .520 
(]885); Mahomed lloasat Ali r. Hasm lianu, 
21 V: 157 (I8»:i) ; A. L. J. 26, 27. 

(2) Heo Girdhar Manordas v. Dayabhai 
Kalabhai, 8 B. 180 (1882), y«»r Wcflt, J.; 
Kaajoswar Pershad v. Rajkumari Uuttun 
Xocr, L. It, ]9 L A. 2:t8 (1802); Casiwraz, 
408; Kashee Kishoro Hoy (.’howdhry v. Kristo 
Oliiiiidcr JSandyal Chowdhry, 22 W. R. 464 
(1874); Woomatara Dcbia v. Unnopoorna 
Dassco, U n. L. R. 158 (1872); Dcnobimd- 
hno rihowdhry v. Krifitonionco Dosflis*, 2 (X 
152, 109 (1870). The Calcutta High Court 
have hehl that a party to a suit w bound to 
assert all liis tithis [ Dcnnbundlioo (Ihowdhry’s 
ease, svpra; per cur. Garth, (XJ., diss.; foil, 
in Bheeka Lall r. BhuggtK> Tjidl, 3 (X 23 
(1877); (list, in Radhanatli Cuiidu %k Land 
Mortgage Hank, 0 (X 559 {I88())J; but this 
view has been dissented from by tho Ma<lr}ui 
High C!ouH. [Tliyila Kandi Uuimathu v, 
Thyila Kandi Cheria Kunhamed, 4 M. 308 
(1881); Sadaya Pillai v. C'hinni, 2 M. 352 
(1879); see also in Allahalxad High Court, 
liabu Lai v. Ishri Persad, 2 A. 582 (1878); 
Shfto Ratan Singh r. Saiiai Misr, 6 A. 358 
(1884)], and by the '^Synbay High Court 
[Konnorav r. tbuTav, w B. i589 (1881); 
see Bhisto Siiankur Patil v. Ratnchandrara, 
8 B. H. (X R., A. (X, 80 (1871); but sec also 


Shridar Vinayak v. Narayan Valad Babaji, 
11 B. H. CX R. 224 (1874); and Haji Hasain 
Ibrahim v. Mancharam Kaliandas, 3 B. 137 
(1878); in which latter case West,^ J., sug- 
a rule which will reconcile the decisions 
an<l the more recent decision : Guddappa v. 
Tirkappa, 25 B. 189 (1900); s. c., 2 Bom. 

L. R. 872, in which Jenkins, CXJ„ n*vie\vs 
the pnn’ioiiH decisions and a(‘e(*j)tfl the vi(“W 
of the section taken by the r'ah'utta Full 
Bench ease]; see Caspersz, 408-416, in 
which the question is diseus.sed, and Naro 
Hari r, Anpurna-bai, U B. 160 (1886). In 
Balbathar Nath v. Ram Lai, 1 A, L. J. 228 
(1904), the title was held not to 1 k‘ tlie same. 

(3) Ratnaswami Ayyar r. Vyt hinatha 
Ayyar, 2(i M. 760 (1902). 

(4) Harkum Abu Torab Abdul Waheb v. 
Raharnan Baksh, 24 C. 83 (1896), referred to 
in Koilash Mondul v. Baroda >Sundari Dasi, 
24 a 714 (1897). 

(5) Ilamdas v. Vazir Saheb, 25 B. 589 
(1901); B. c., 3 B. L. R. 179 ; Syed Mahomed 
i\ Ambika Pershad, 39 CX*527 (1912); 15 
C. W. N. 505; 14 Bom. L. R. 280 ; 22 

M. L. J. 408; 15 CX L. J. 411; foil, in 
Gajadhar v. Bhagwanta, 34 A. 599 (1912). 

(0) Manekbai v. Virchand, 9 Bom. L. R. 
3020 (1907); Masilamania v. Tbiruvenga* 
dam. 31 M. 385 (1908). 
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only inc'iJeiital and not a. matter directly and Hnbstantklly in issue in tlie suit. 
Tlic addition, lipwever, lias apparently been considered unnecessary. It lias 
been lield tliat if the effect of a decision In a suit is necessarily inconswlent with 
a defence which ought to have been raised (but was not raised) that defence 
must under this s 'ction be deemed t<i have been finally decided ag.iinst the defen- 
d.ant who ought to have raised it.{l) 

Explanation V. —According to the provisions of this Explanaiion, any 
relief claimed in the plaint, which is not expressly granted by the dwree, 
shall, for the purpose of the, section, be deemed to have been refuse.d.(2) The 
legal effect of this Explmwtion is that of treating the omission to grant the 
relief asked for in the plaint as equivalent to an express refusal, and the claim 
I hereto in a fresh suit as res judicala.{^) This Explamilion refers to relief 
applied for, which the Court is bound to gi'ant with reference to the matters 
directly and substantially in issue.(I) The words “ relief claimed ” apply 
only to something which forms part of the “claim” strictly so-called, that 
is, something which the ]ilaintifl may claim as of right, something included 
in his cause of action and which if he eslaldislies his cause of action the Court 
has no discretion to refuse. They do not include something which the plaintiff 
cannot, in the suit claim as of right, but can only claim in the sense of an a])peal 
to the discr(dion of the Court and which the Court may refuse in the 
c.\ercise of its discretion on grounds of general expediency or otherwise, eveu 
if the cause of action i.s fully established.(5) Even if the suit, as regards the 
relief claimed, 1ms been wrongly dismiss(id, the plaintiff cannot .sue again for 
tlie s.'ime relief.(6) The ExplatuUion does not apply where the Court is silent 
on a head of relief only claimed as ancillary to the main relief, and which by 
implication is rather granted than refused. It only applies whore the Court 
• is silcmt on an independwit head of relief, claimed and duly contipverted.(7) 
A dcc.r(m c.annot la^ supcrs(‘.d(!d b)' the more omission of the Court executing tlie 
deensi to pas.s orders on a (luim nmde under it.{<S) 

The former suit must have been a suit between the same parties 
or between parties under whom they or any of them claim, litigating 
under the same title. —This is an application of llie principle contained 


(J) Maliim Anil Bandhu, Kl C. W. N, 
.'■>13 (190!)). 

(2) Expl. IV. See Jiban lias -Oswiil c. 
hurga PeraJiad Adhikari, 21«C. 252 (1893); 
DImni Ram Saha v. Bhagirath Sah.a, 21 C. 
092 (1895); Kaeiiu n. Laksbman Sing, 2.5 B. 
115 (1900); s. c., 2B. L. R. 781. 

(3) Rambhadra v. Jagannatha, 14 M. 328 
(18!)0); see Mon Mohun Sirkar v. The Secre¬ 
tary of State for India in Council, 17 0. 908 
(1893); foil, in Ram Dayal v. Madan Mohan 
dal, 21 A. 425 (1899). F. B.; Bhibra v. 
Sitaram, 19 B, .532 (1894); Hays v. Fadma- 
nand Singh, 32 C. 118 (1903), where mesne 
]irofitB claimed in seoond suit were for pt'riod 
HulKsequont to first suit. 


(4) Thyila Kandi Ummhatha v. Tfayila 
Kandi Cheria Kunhammed, 4 M. 308 (1881). 

(5) Ram Dayal r. Madan Mohan Lai, 21 A. 
425,433 (1899), F. B. [claim for mosno profits 
aecming duo after in-stitution of former suit]. 
See as to taking money, decree in mortgage, 
and not asking for roliof by sale, Shebu 
Bcra V. Chandra Mohan Jana, 33 C. 849 
(1900); foil in Piari Ijil v, Nand Ram, 
31 A. 19 (1908). 

(6) Sokh Lai v. Bliikhi, 4 A. 187, 100 
(1888). 

(7) Fatmahai». Aishabai, 12 B. 464 (1888); 
s. e., in appeal, 13 B. 242 (1888). 

(8) Nityannnda Gantayet v. Gajapati 
Vasiidova Deva, 24 M. 081 (1901). 
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in the maxim, res inter idios acta alteri nocere nx>n debd; what is transacted 
between one .set of ponsons ought not to injure or aSecd anotlier person. 
Judgments and decrees only bind parties and privies.(l) A person who is 
no party to a decree is not bound by it.(2) “ Parties,” in the larger legal 
sense, are all persons having a right to control the proceedings, to make 
defence, to adduce and cross-examine witnesses, and to appeal from the 
decision, if an appeal lies ; and it may bo added, those who assume such 
a riglit. The only extension given to this rule by Indian Courts is that a decree 
against a henmnidar binds also the beneficial owner, in which case the 
2 )arties are the same in fact though not in name.(3) If tlie verdict were not 
required to bo between the same parties, a man might be bound by a decision 
who had not the liberty to cross-examine; and it is contrary to natural justice 
tliat a man should be injured by a determination that he or those under whom 
he claims were not at liberty to controvert.(4) Except in the case of judg¬ 
ments in, reni,{!)) and judgments relating to matters of a public. nature,(r)) 
whicli are governed by a different pritwiple, no person is bound by a decision, 
unless he or tliose under whom he claims were parties to the proceedings in 
which it was given.(7) But it is reasonable that tlie .same set of persons, or 
persons claiming under them, should be bound by previous proceedings con¬ 
cerning t.hc .same matter. There is no hardship in holding that a man shall 
be bound by that which would hav{> bound tliose under whom ho claims quoad 
tlie subject-matter of the claim, for he who feels the advantage, ouglit 
also to feel the burden {qui se.iUit eommodum, seniire. dehet et onus), and no man 
can, .save in certain cases excepted by the Statute law and the law mercjiant, 
transfer to another a better right than he himself possesses.(8) Persons other 
than the parties to a suit have been divided (9) into three classes, with reference 
to their position as affected by the judgment;— 

(a) Persons who claim under the part-ies to the former suit, or, in tlie language 
of English law, privies to those parties.(lO) 


(1) Moliiint Das c. Nil Koraul Dowun, 4 
C. W. N. 2S.‘i {1 S!)SI), J n (lout Khan <’. Tctar 
(loala, 4 0. W. N. OH {1899), the judgment 
was not inter partes. 

(2) Srishnan v. (lhadayan Sutti Haji, 17 M. 
17, 20 (1892); Gool Khan v. Tetar Guala, 4 
0. W. N. 03 (1899). 

(3) Mohunt Das v. Nil Komul Dewan, 4 
0. VV. N. 283 (1899). 

(4) Bailor, N. P. 233 ; Field, Ev. .307; 
Gujju Lall n, Fattnh Lall, 0 C. 171, 189 
(1880). 

(5) Hoc s. 41, Evidence Aet. 

(0) See B. 42, ib. 

(7) Gujju luill V. Fatteh Ml, supra. 

(8) Field, Ev. .307, 308. 

(9) In Ahmeilblioy Habibhoy v. VuUeebhoy 
Cassurabhoy, 0 B. 703, 709 (1882), jot 
I.,atham, J. 

(10) tu the law of estoppel one (icrson be¬ 


comes privy of another, (1) by succeeding to 
the position of that other as regards the sub¬ 
ject of the estoppel, e.g., an assignee or 
grantee; (2) by holding in subordination to 
that other, e.(j., the case of a landlord and 
tenant. The ground of privity is property, 
not (Kirsonal relation. To make a man privy 
to an action he must have acquiretf an interest 
in the subject-matter of the action either by 
inheritance, succession, or purchase from a 
party subsequently to the action, or he must 
hold property subordinately.' Thus an 
assignee isnot ostopi^ed by a juSgmeiitagainst 
the assignor obtained after the assignment: 
Bigelow on Estoppel, fith ed. 142-144. A 
person is said to claim under another when 
he derives his title through that other by 
assignment or otherwise : Sundar Lai v. 
Chhitar Mai, 20 A. 1, 3 (1900). A privity 
exists between an execution creditor and a 
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(ft) Persons who, though not clumiing under tlic paitics 1o tlie foriuor 
suit, were represenud by them therein.{l) Such arc persons iuteresled in llic 
estate of a testator or intestate, in relation to the executor or administrator; 
sliarcliolders in a company,(2) in relation to the registered officer of that 
company; and in India, inembera of a joint and undivided family, in relation 
i.o a member who has sufficiently represented their interests in a former 
suit. (3) 

(c) Strangers, who are neither privies to, nor represented by, the parties 
to tlie former suit. 

Tlie general rule is i.lial, in the alwcnee of fraud,(4) an adjudication is 
binding upon the parties to a suit or peisons claiming under or represented by 
lliem, but upon these only. It must be shown tliattho party in tlie former .suit 
repre-sculed the interest claimed in tlie latter suit. A part)^ rcpr(!senl.s all intcrest.s 
owned by liini at the time of the action or .subordinate to bis, tliougli belonging 
to others. A decision against him will bind interests acquired by him subse- 
f|Ueiitly, and all subordinate interests represented by him whensoever acciuired.fb) 
The iiatui'e and object of the former suit must be regarded in order to ascertain 
wlio was really and substantially the litigant.(fi) When once it is made clear 
that, t.lic .self-same right and title is substantially in issue in two suits, the precise 
form in w'hich either suit was brought, or the fact that the plaintiil in the one 
case was the ilofondaiil in the other, is immaterial.(7) And the fact that 
tlierc are otliw' jiarties, iiilrnduced in tlie subsequent litigation, dwis not alter 
the case ; the estoppel subsists between the. parties wdio were jiarties to the former 
litiga* :.on.(8) But. there is no res jtijicalit where the subsequent decision is not 
between the parties or those claiming under t.Jiem.(9) The decision in a suit, by 
olio of two zemindars against tlie other’ as to the right to the profit rental of a 


imrcltascr at a Court sate: Kn.slinabhujaiti 
ilDVU e. Vikrama Ilcvu, 18 M. lit (181tt). Ak 
1.(1 wiuithcr (Iccrcu liy ijaradai’ is eviiiejico 
wiion siqiorior landlord sues lor rent., seo 
Italaram r. tCartick, 4 C. W. N. Hit (JSOit). 
.\n auction jiurchaser of aii entiro cHtate, at 
a sale for arrears of rcveiiuo, is not the 
Hiieoessor of the defaulting proiiriotor : Kanta 
Proatiad Hajari v. Abdul Janiir, 8 0. W. N. 
U7tl (U)04). A jirior purchaser of land is not 
estopped as being privy in estate by a 
judgment against the vendor in a suit 
Ix'gun after the pnrehasc; Abdul v. Miakhan, 
35 ti. 297 (1911). 

(1) 8. i I of ttic Code does not, liowever, in 
e.vpress terms, mention reproscutativos or the 
ease of jicrHons reproseiitod by. but not claim. 
ing through the parties to the former suit. 
As to reprosentativo suit against sort of 
worsliippers, see Sadagopa Chariar v. Rama 
Rao,30M. 185 (1907); 11 C.\V.N.585; 17 
M. L. .1. 240 ; 9 Horn. U 11. (ititi. 

(2) Under 7 Wm. IV. and 1 Viet. u. 7C. 


(.’i) ttcc Jogendror. l(’unindru, 14 Moo. 1. A. 
At)). .*$70. 

(4) iSec H. 44, Authurs' E\ idenuti Acf. 

(.*5) Heulmppaya Vonkat-ramaua, iM. 
4.59 

(0) Zamindar of riUapurani v. 'J’ho Piu- 
prictors of the Mutta ot K olaiilca, L. U. r> 1. A. 
200 ; 2 M, 2:$ : 3 a L. R. 205 (J878) ; boo also 
liam (Jhundcr Poddar v. Hari Das »Sen, 9 C. 
4(i3, 400 (J882}. 

(7) Gobind Cbundor Coondoo v. 'I'aruuk 
Ghundcr Bose, 3 0. J45, 1\ B. (1877): hoc 
Bhodal Khan v. Amiu-uUah IGian, 4 A. 02 

{imy. 

(8) Mohidin v. Muhammad Ibrahim, 1 M. 
H. C. R. 245 (1803) ; Gopal i)as v. Gopinath 
Birkar, 12 C. L. R. 38 fJ882). 'J’hat is pro¬ 
vided the relief sought in both tho suits is tho 
same: Dwarkanath Roy v. Ram Chand Aieh, 
20 C, 428 (189*)}. 

(U) Zamindar of Pittapuram v. Tho Pio- 
prietoTH of tiio Mutta of Koiaiika, suju'u. 
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bazaar was keld by the Privy Council not 1o be res judimla in a subsequent 
suit for possession of a share of tJio bazjuir, in which suit all the parties, plaintiffs, 
ajid defendants, claimed under tlie pkintifl in tlie forjiior suit. Such a plea, 
liow(i\'cr, might well be a defence to a Imstile claim by persons asserting 
a title under ilio defendant zemindar in the former suit, against their 
claiming under the plaintiff zemindar in that Buit.(l) A decision of a 
material issuer in a suit against one who is the representative of an estate, bars 
a suit by the true owner on the same Lssue.(2) And a representative of the person 
is bound by a decree against the person whom he represents; but it is essential 
that there should be an adjudkjation as to the fact that he is repreBenlative.(3) 
A verdict against a man suing in one capacity will not estop him when 
ho sues in another distinct capacity, and, in fact, is a different person.(4) The 
principle of res jadicuia has no application in a dispute between parties 
ail of whom claim under the person in whose favoiu’ the decision in llie previous 
suit was given.(5) 

Hindu widow.— A deerct*. fairly and projierly obtaiued against a llitidu 
widow, relating to her husbaudk (‘slate, binds tlie rcvtjrsionajy heirs, the 
whole (jstute being for the time vested in her, absolutely for sojno purposes, 
though in some respects for a qualilied interest.(G) It was hold under the 
Jiimitatioii Act of 1859, that when the widow as plaintiff sues to recover the 
husband's estate, held adversely to her by the defendant, a decree against her 
would l)iiid the reversioner and that adverse possession, wliiclj w'ould bar her 
right of suit, if she were alive, on the ground of limitation, would equally bar that 
of tlie reversioner.{7) But under Article 141 of the present Act, it has been 
decided tliat a reversioner who succeeds to immovealdc property luia twelve 
yeiirs to bring his suit for possession from the time wlicn his estate fulls into 


(1) Aaghar Roza Khan r. Mahomed Mehdi 
Hosaeiu Klian, 30 C. 556 (1003). 

(2) Shivalingaya v. Nagahagaya, 4 B. 27 
(I87K). 

(3) Kauai Lall t’. Saslu BhuHon Bihwus, 6 

C. 777 ; 8 L. R. 117 (1H8I) ; BuoClourmoni 
Oubcc i\ Jugul (hunclra Audhikari, 17 C. 57 
(i 889). Where one of the i)arties to a suit 
dies, and no Bteps ar(5 taken to tlio 

suit, and tho suit abatt^s or is (liRnils.sc(l, no 
fresh suit can bo brought. This was not so 
under Act YllL of 1859, which contained 
no similar provision. Another suit should 
be brought: Bepin Bohori Bundopadhya v. 
Brojo Kath Mookopadhya, 8 C. 357 (1882). 

(4) Babajirao u. Luxmandaa, 5 Bora, L. R. 
932 (1903); Harjovan v. Mulji, 34 B. 416 
(1909). 

(5) Syod Afigor v. Byed Mahoraod, 7 U. W. 
N. 482 (1903). 

(6) Katanm Natehiai- r. Brimut Rajah 
Moottoo, 9 M. 1. A. 539, tK)4 (1863); Nugcnd(jr 
Cbundor (Ihuso v. Breemutty Kaminco Bossco, 


11 M. I. A. 241, 267 (1807); Brahmomoyo 
Basscc V. Kristo Mehun Mookerjoe, 2 0. 222 
(1876); Nobin Chunder Chackorbutty o. Curu 
Persad Buss, B. L. K, Sup. Vol., 1008; 9 
W. R. 505 (1868); Naud Kumar v. Radha 
Kuan, I A. 282 (i87()); Bant Kumar v. Bco 
Bariuj, 8 A. 365 {188(i); Bachit l\ Budhua 
Kuor, 8 A. 4-29 (188t>); Adi Deo Naraln Singh 
V. Dukliaran Singh, 5 A. 682 (1883); Ifari 
Nath Chattorjoc v. Mothar Mohuu Ooswami, 
21 C. 8 (1893}; 20 I. A. 183 [tho rulo in tho 
Bhivagunga caso (9 Moo. I. A. 539), to the 
effect that an adverse docrco against a Hindu 
widow binds those elaiining in succession, 
applies equally to the caso of the daughter]; 
Tribhuwan Sundar Kuar vT Bri Narain Singh, 
20 A. 341 (1898); Lachmi Narain v. Ram 
Chandra, 4 A. L, J. 117 (1907); Bohori Lai 
V. Baud Husein, 35 A, 240 (1013). 

(7) Nobin Chunder Chuckerbutty v. Guru 
Persad Doss, B. L. R., Sup. Vol, 1008 (1808); 
8. e., 9 W. R. 605; Amirtolal Bose v, 
Uajoucckanta Mittor, 15 B. L. E. 10 (1876). 
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po3Scssion.(l) A decree iu a suit by a revcrBioner against Ike widow for a 
declaration tkat slie cannot dispose of tke property purckasod by lier out of tlio 
profits of her husband’s estate, and tkat her alienation is null and void, except 
as regards her own interest, will not bind a new reversioner, should tke plaintiff 
predecease tke wido'v, although it “ would be so strong an authority in point 
as to deter either party from disputing it; ” (2) or in a suit to restrain waste 
brought by a reversioner, who subsequently predeceased the widow, as against 
the new reversioner.(.3) In a recent Full Jfench decision of the Allahabad High 
Court it was held that a Hindu widow can not only alienate her life-interest, 
but also can transfer the corpus of her deceased husband’s estate (even without 
legal necessity or for a pious purpose) so that the transfer shall not be void, but 
only voidable by the reveTsiouer.{4) It has also been held that only the nearest 
reversioner i.s entitled to a declaration that a mortgage by a Hindu widow is 
not binding on roverKiflners.(5) Where by the terms of her husband’s will a 
Hindu widow was the full representative of his estate, a decree against her 
detdaring that the will wa.s revoked, and that the appellant was entitled to 
succeed (ib intestalo, was hold to bind the respondent, whose claim was hy-appoint- 
meut from the widow under the will, whether' or not he was a party to the suit 
in which the decree was made.(6) Where a Hindu widow and her sou, the then 
presumihivo heir to property claimed by the widdw, obtained a decree against 
a more remote reversionary heir, and the son predocoased his mother, and the 
person against whom the decree had bran obtained became the next reversionary 
heir, it was held in a suit for possession hy him, that tho decree in the previous 
suit diet not operate as res For a ease in which it was held that tho 

reversioners were not affected by a former judgment, on the ground that in 
the suit in whicli it was givc.n they merely represented the interest of 
IJieir preiLccessor, the life-tenant, sec below.(8) In a more recent case it was 
held, n'ferring to two of the Privv' Council decisions already cited, that 
where tliere are several reversioners successively entitled to succeed to 
property for the time being in the possession of a Hindu female, a decree 
in a suit by sojue of such reversioners will not nex;us.sarily constitute res 
judicata in respect of a similar suit brought by other reversioners.(9) An 


(1) Hi'iiiath Ifur i'. Pi-osunno Kumar Ciho.se, 
C. 934: (1883). iSec Jiroja Lai Son v. Jiban 

Krishna Roy, 20 (1 285, 295 (4898). 

(2) Isri DuWj Koer c. Mussamjt Hansbutti 
Kocraln, L. R. 10 t. A. 150, 157 (1883). 

(3) Zaminclar of Pittaj)uram v. The Pro¬ 
prietors of tho Mutta of Kolanka, L. R. 5 I. 
A. 200 (1878); as to deorcos in suits to 
sot aside an adoption, soo Brojo Kishoro 
Uossoe V. Sreenath Bose, 9 W. R. 403, 405 
(1808); Ranee Broino Moyee v. Rajah Anund 
ball Roy, 19 W. R. 410 (1873); Jumoona 
Daasya tlliowdhranl v. Bamasoonderi Dassya 
Uhowdhrani, L. R. 3 I. A. 72 (1876); soo also 
Nogendro Chundro Mittro v. Sreemutty 
Kishen Soondory Basseo, 19 W. R. 133 (1873). 


(4) Durga Kunwar v. Matu -Mai, 35 A. 
311, F. B. (1913): the. traiish'r of Uiu corpus 
is not void but voidablo by tho roveraioner; 
and see :dso Bijoy Gojtal Mukorjec e. Krishna 
Mahishi Dcbi, 34 C. 329 (1907). 

(5) Meghu Rai p. Rara Khawalan Rai, 
35 A. 326 (1913). 

(6) Partab Narain Singh ii. Trilokonalh 
Singh, L. R. 111. A. 197 (1884). 

(7) Ram Chnnder Poddar v, Hari Das Sen, 
9 C. 463 (1882). 

(8) Mussamut Bai Kunwar v. Mussamul 
Indcrjit Kunwai', 5 B. L. R. 585 (1870). 

(9) Chhidda Singh v. Uurga Dei, 22 A. 382 
(1900); following Bhugwanta v, Sukhl, 22 
A. 33 (1899). 
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iippilkiit liaviiif; been a party to a former suit, in whieli the respondent 
obtained !i decree for possession of the estate in question as mother and 
heiress of tlie last proprietor, is barred by sucli decree from afterwards 
recovoriiig possession, on the ground that the respondent is not such heiress. 
Altliougli such decree barred the appellant from setting up in this suit a family 
custom for the purpose of showing that he was entitled to possession during 
the life of the respondent, he is not thereby debarred from showing that upon 
her d(fath, if he survives, ho will be entitled, under such custom, to succeed her, 
and tlierefore to have a certain deed executed by her declared illegal and in¬ 
operative after her death.(1) 

Benamidar. —Wliere the parties are parties in fact, although not in iiaaie, 
as in the case of a person who buys an estate for himself, but has it convoyed 
liniaihi. in the name of another, a decree properly obtained by or against the 
licuainidiir is binding upon the real owner, the presumption being that the 
lieimmidar instituted the suit with his authority and consent.(2) 

Co-defendants. —Where it was broadly contended that tJierc would be 
no «-.? judicata, as between co-defendants, it ^¥a8 held that such contention 
was iiiconecl. Section 11 doe.s not preclude the decisions upon any issue from 
operating as rex judicata., merely because the issue is raised as botAveen co- 
defendants, if the matter was directly and .substantially in issue in a former 
suit, and the other necessary conditions are satisfied. The. words " licitrerii 
the .'idiiir purlics'' in this sw.tion, qualily not only the words “ former suit,’’ 
but the whole expression “in issue in a former suit." Tiiercforo ait issue 
raisiHl iitid deicided as Ixitween co-defendants in a former suit may be res 
judicata in a suhKe<pient suit, in which they are arranged as plaintiff and 
defRiidaiit.fd) WJieii the same parties were contending in the former suit, 
in fact tiiougii not in form, as where they were co-defenchiuts oji tin. reconl, 
but their interests wore diil'oreiit, aiul there was an issue botAveeii tiicm wiiicli 
was doci(ied ; its decision is a bar to a second suit or defence raising liio saJiie 
issue between them, wlieii iu the position of plaintilf and defendant.(4) Tlie 


(1) 'J'ekait- Duni gn IVrsad tiingli r. Tokauui 
Dofirgtt Koiiwari, ]j. R. 5 1. A. 140 (1878); 4 
V. 11)0 ; :J(\L. R. 31. 

(2) Moliunt Daw v. Nil Komul J)owaiu 4 C. 
W- N. 283 (1899 ); Gopi Nath Ghobey r. Blm- 
gwat Porshad, 10 C. 897 (1884); Khub Chand 
V. Narain Siugb, 3 A. 812 (1881); 8hangara r. 
Krishnan^ 15 M. 207 (1880); sco Bhuwabal 
Siiigli Maharaja Rajendra Pratap tSahoy, 
5 B. L. B. 321 (1870); Proaoiiiio Gouinar 
Chowdhry v. Koytash Ohunder Pal Cliowdhry, 
B. L. R., F. B,, 759 (1807); aud, on the evi- 
doneo disoloHing who is the real owner, as to 
making him party to the Huit, boo Sitanath 
Baha v. Nobin Ohunder Roy, 5 0. R. 102 
(1870); Mcheeronitssa Bibeo v. Hurl Churn 
Bose, 10 W, R. 220 (1868); Kalee Prueonno 


Bow; V. Dinuuatli Bobo Mulliuk, 10 VV. H. 434 
(1873); Jl B. L. R. 56. 

(3) Mangniram v. Syed Md. Hosaea Khan, 
8 (I. W. N. 30 (1003); a. o., 31 (1. 05 ; Kan- 
diyil Clicriy^. v. Zamoriri of Calicut, 20 M. 
010 (1903); Yusuf Bahib v. Hurgi, 30 M.' 
447 (1907). 

(4) Rarachaudra Narayan v. Narayan Ma- 
haflcv, 11 B. 216 (1886); Ahmed AH r 
N ajabat Khau, 38 A. 65 (1895); Shadal 
Khan v. Amin-nllah Khan, 4 A. 92 (1881) 
[bi*c Bliagwant Singh v. Tej ICuar, 8 A. 91 
(18S5)J; Shaikh Khoorahod Hoaaoin v. Nubco 
Fatima, 18 A. 65 (1895); Chamloy v. Lord 
Hunaany, 2 Sch. &; liof, 690; Cotteiiham v. 
Earl of Shrewabury, 3 Hare, 627 [ace Ko van v. 
Crawford, L. K. 0 Ch. D. 29, and Casperaz, 
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I’lile has been staioLl to be, that where an adjudication between tJie defendants 
is necessary to pvc the appropriate relief to the plaintiff, the adjudication 
will be res jtidkala between the dcfendaiits as well ns between the jdaintifE 
and defendants. But for this effect to Jirisc, there must be a conflict 
of int(^rests between the defendants, and a judgment defining the real rights 
and obligations of tiic cbdendaids mter sa. Witlionl necc’ssity, a judgment 
will not be res judicata amongst defendants, nor will it be res judicata amongst 
them by mere inference from the fact tiiat tiiey Inive been collectively defeated 
in resisting a claim to a share }nadc against them as a groU|).(l) A decree for 
p.irlition is not like a d(icron for jiiouey or the delivery of specific jnoperty, 
wliich is only in favour of the plaintiff in the suit. It is a joint- declaration 
of tiic riglits of persons interested in the property of whicJi partition is sought-, 
and such a d(iC3‘c(^, wJien properly drawn up, is in favour of each sliarcliokbn* 
or seL of sliareliolders luiving a distinct sharo.(2) As to the cdlw-t of partition 
decree as constitnliug./cs judicata as against the plainlilf(o) and between co- 
defendants,(4) see the undermentioned cases. 

Joint contractors anA joint wrongdoers.—A judgment obtained 
against one or more of several joint contractors or joint wrongdoer’s operates 
as a bar to a HO(;ond suit against any of the otliers.(5) For there is but- one 


^}68J; Bisaiirup ttossainy v. Goracluind 
saniy, 'J 0. J20 (iS82); Vonkayya t\ Nara- 
flaninia,' H M. 204 (1887) [sol- Maclhuvi ti. 
(vein, 15 M, 204 (1802)]; Ghajgi Umrito 
Singh, 22 A. 280 (IHOO). Sec hatchanna r. 
Saravaya, 18 M. ItU (ISUl), Onu of the* do- 
ii'iidants may ap|X3al agaiast the decree as 
between*himB<:lf and the other defendant; 
Soiru V. Narayanrao, 18 B. 520 (1802). 

(1) llainchanclra Narayan r. Narayan Ma- 
Jiadcv, 11 B. 210 (1880), supra [followed in 
Bapu V. Bhavani, 22 B. 245 (ISOO)]; 
Kakhmim v. Dhondo, 20 B, 2(»7 (H)if); 14 
J5oiii. \/. R. 128; Saroda Prasad e. Kailosh 
Bashint, 17 C. VV. Is. 128 (1012); Ahmad 
-'\U r. Najabat JUian, supra ; see Juma Singh 
r. Kaiuar-un-niH8a,2 A. 152(1880); Bhagwant 
Singh V. To] Kuar, 8 A. U1 (1885); but. s«' also 
Brojo Bcharf Mitter v. Kcdift- Nath Mn- 
/.umdar, 12 580, F. B. (1890) [diasented 

from in Chandu v. Kunhamod, 14 M. 225 
(1801); 15 M. 204 (1802)]; SuiTonder Nath 
Pal (Ihowdhry v. BrojaNath PalChowdhry, 
12 C. 352, F. B. (1886) [followed and applied 
in Gobiml Chunder Nundy v. Sri Gobind 
Chowdhry, 24 C. 220 (1896)]; Balambhat i’. 
Narayanbhat, 25 B. 74 (1900); and romarlaj 
and casofl cited in, Oaspersz, 271, 372; Ba¬ 
lambhat V. Narayanbhat, 25 B, 74 (1900); 
M; c., 2 B. L. R. 511 [sueh provlous jndg- 
Hient is not res judicata when the plaintiff in 


1 he sul).se(|ueii( suit was only a nominal party 
in the first suit|; KaJ Naraiu v. Khobdari Rai, 
5 (*. W. N. elx.wi, 724 (1901); Mohammad 
Kiini Howllian r. Viswaniiathanyar, 20 M. 337 
{1902); Balwanlrao v. Narayanshot-, 5 Bom. 
L. R. 97 (1903); Uhajjue. Umrao Singh, 22 
A. 380 (1000); Hajnaruin v. Khobdavi, 5 
G. W. N. 724 (UK)1); Ghm-phekni v, 
Purmoshar Oayal, 5 0. L. J. 052 (1807); 
fiurdoo Singh v. Chamirikah Singh, 6 (I L. J. 
011 (1907). 

(2) »Sh(*ikh KluMa'shctl Hoaseiii v. Nubbeo 
Ftttinni, 3 551 (1887); but nee Hikmai Ali 

IK Widi-uu-nissa, 12 A. 506, 508 (1899). 

(2) Soni n. Mimshi, 3 Bom. Tj, H. 94 (1900). 
See notes to ss. 10, 11, <niic; Mahadeo i\ 
\aNudef), 5 Bom. U R. 737 (1902). 

(4) r)i«}t Maliamraad Khaii v. Said Bcgam, 
20 A. 8j (1897); Saroda Prasad Kailash. 
Ba-shini, 17 C. N. 128 (1912). 

(6) Kir^ V, Hoare, 13 M. & W. 494; Brins- 
inead v. Harrison, L. R. 7 C. P. 547; Kendall 
r. Hamilton, L. R. 4 App. Gas. 504; Ham¬ 
mond V. Schofield, L. K. 1 Q. B. 453 (1891); 
set? Cambefortti. Chapman, L. R. 19 (b B. 1). 
229. This mlo has been applied and adopted 
in India as a matter of principle : see Nathu 
Lsdl Chowdhry i;. Shonkco Lall, 10 B. L. R. 
200 (1872) [dissenting from Ramnath Roy 
Chowdhry v. Chunder Sekhur Mohapater, 4 
W. R. 50’(I850)]; Homondro Coomar Mullick 
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cause of acfiou for the injured party in the rase of cither a joint contract oi 
a joint tort; and that cause of action is exliansted and satisfied by a judg¬ 
ment being obtained liy tlic plaintiff against all or any of the joint (-ontractora 
or joint wrongdoers whom he chooses to suc.(l) But tlic rule is otherwise 
where tliere is a joint and several liability; a decree against one of several 
joint and several promisors without satisfaction will not bar a second suit.(2) 
And in the under-mentioned case a decision in a suit against a lianian was held 
not to hv. res judicata in a suit for the same money against a manager, the liability 
not being joint but being based on distinct contra.ct>s.(3) Conversely, where a 
plaintiff has failed in a suit against one of several joint debtors, a judgment 
recovered by one. of such debtors cannot be ])leaded as a defence to a subsequent 
action against the other joint debtors in respect of the same cause, unless the 
plea shows that the judgment was rec,overed on a ground which operated as a 
di.scharge of all.(4) It has, how'ever, been more recently held by the Allahabad 
High Court that the effect of sect. 43 of the Contract Act being to exclude the 
right of a joint contractor to be sued along witli his co-contractors, the rule 
laid down in King r. lloarc, and Kendall v. Hamilton, supra, is no longer ajijilic- 
able to cases arising in India, at all events in tlie Mofiissil since the passing of 
that Act, and a judgment obtained against some only of Ihc joint contractors 
and remaining unsatisfied is no bar t-o a second suit on the contract against the 
other joint contractors.(5) 

Father of joint Hindu family.—Where the Jlindu sou in a joint 
family becomes entitled bj' reason of his birtli and in liis own right, 'ii right 
which he <-,an enforce against his father, he docs not claim under him within 
t.hc meaning of tliis ,scetion.((i) Tlmreforc the dismissal of a suit for irnlcnipliou 
of a morf.gagc of joint family property f)rought by the father in a joint. Hindu 
family alone was held not a bar to a subsequent suit lor rodcnijition' by the 
sons, inasmuch as tlieir title was not through their father, but was sej)ai'ate 
and independent.(7) 'J'iie question wlietlier a Hindu father in a particular 
suit, in which he alone of the family is a ])arty, represents his co-parccncrs is a 
<luestion to be decided with reference to the c.ir<;umstanccs of the case. Held 
thorefore, under the circumstances of the case, that an ori'oncous decree in cjcct- 
moiit obtained against a Jfiiulu father was not res judicata in a subsequent 


V, itajundro Lull Mounakeu, 3 C. 353 (1878); 
Garusami Chetti v. Sumurti Chiuna Mannar 
Clioti, 5 M. 37 (J881); Chockaling Mwlali v. 
Subbaraya Mudali, 5 M. 133 ( t SS2) ; Liikmi- 
das Kbiraji v. Pui'shotam llarblas, 8 B. 700 
(1882); see Nobiu Cbaudi'a Eoy v. Maganatra 
Dassya, 10 0. 924, 928 (1884); Dharain 
Hingb ». .tngan Ijall, 21 A. 301 (1899). A 
ircfib assignment in respect ol a tort subse- 
Unent to the tort originally sued upon will 
not eomu within the seojx; of the first judg¬ 
ment so os to bar the fresh assignment: 
Govind V. Jijibai, 14 Bom. L. R. 9 (1911); 
30 B. 189. 


(1) HeraeiKb'o Cuoniai Mulliok v. llajeudro 
JaiU MooiisIks;, supra. 

(2) Dhuuputaingh c.fSliam Soonder Mitter, 
5 r. 291 (1879); 4 C. Je R. .501 ; as to the 
administration of assets of a deeea.sed or 
bankrupt partner, seo Broughton, 81, 82. 

(3) Lawles.s v. Calcutta Landing and iShip- 
ping Co., 7 C. 027 (1881), 

(4) Phillips e. Ward, 2 K. &, C. 717. 

(5) Muhammad Askari e. Radhc Ram 
Singh, 22 A. 307 (1900). 

(6) Sundar Lai v. Cliliitar Mai, 29 A. 1 
(1900). 

(7) lb. 
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suit by tlio son for vecovory of tlio holding.(l) An auction-purohusor of tlic 
right of a Hindu fatlior in joint property caniiol raise the plea that a moi l gage, 
was made without legal necessity as long as Ihero is still time foj' the sons to 
ehalleiigo the purchase.(2) Tho obligation of a Hindu son to pay lii,s father's 
debt is not an obligation wliieh lie had incun-ed jointly with his fatlier; and tho 
ereditor’s eanse of ..clion against the fatlicr and the sou is not a single cause of 
action which is exliaustod upon a decree being ohtaiiied against one of tlioni only, 
A judgment recovered, against his father only, does not therefore bar a suit 
against the son.{d) Where the plaintiff had sued the defendant's father for a 
declaration of hhs right to a shtu'c of property, which he claimed as ancestral 
property governed by Mitahshara law, and had obtained a decrei*. the defendant's 
father’s plea of a custom of jiriiuogoniturc being rejected, it wa.s heM in a subse- 
(pient suit by the phiintill for partition of the ])roperty that tlie defendant (who 
had not been a party to tlie lormer suit) was barred from pleading a eustoni of 
primogoniUirc,{4) ' 

Manager of same. -The manager of a joint Hindu family suing or 
being sued acts in a rcprcsciilative cajiacit)'. He can execute decrees on behalf 
of the joint family and I'eceive payments ami give receipts whieli will be binding 
on it.(5) Where, therefore, the luterest ot a joint and undivided family being in 
issue, one niemlicr of the family prosecuted or defended a suit, sueli a deciee 
may aftenvaid.s be considered as binding upon all the inembcr.s of the family, 
their intere.st being sufficiently represented in the suil,(G) and the presumption 
being tl.at lie is acting for the family, unless it were made out that he acted and 
proiess' d to act for himself aloue.(7) In defining, however, the relation of the 
managing member to tlie joint family and estate, we arc brouglit into contact 
with a relatioiisjiiji which lias no counterpart in English law, neither the term 
partner nor principal, nor agent, nor even eo-parcencr will strictly apply.(8) 

Karnavan.—The kaniavau or managing memher of a Malabar ianrud 
(famil}-) is in a similar po.sition to a Hindu father under the Mitahshara law. 
And a decree against him may in some eases hind the members.f.)) It was, 


(t) Sri tlaja Varadiiraya e. Sankara Veii- 
katadri, 17 M. L. ,1. I!)7 (1<J07). I'cir Hindu 
father’s power to bind libs dcBCCiidants by a 
c'0m])rnini8c, sec Ham Kuber I’ando v. Ham 
b)a.si, 35 A. 428 (1913). * 

(2) Bak.shi Rnm v. Liladhara, 35 A. 353 
(1913); distinouisliing Muhammad ilusamii- 
ullah r. .Mithu Lal, 33 A. 783 (1911). 

(3) Hharani Singh r. Angan Lai, 21 A. 301 
(1899). 

(4) Kali Oharan e. Shoo Buk-sh, 16 C. W. 
N. 783 (1912). 

(5) Acdiaibar Singh i>. Ram Saruf Sahu; 
following Hurl Lai r. Munman Kunwar, _34 A. 
549 (1912),- distinguishing Ganga Dayal e. 
Maui Ram, 31 A. 150 (1909). 

(6) Jogendro Dob lloykiit v. Funiudro Deb 


Roykijt, 14 M. 1. A. 370; 11 B. L. R. 214 ; 
17 W. R. 104 (1871); see Gan Savant Ral 
Savant e. Narayan Jlhand Savant, 7 B. 467 
(1883); Narayan Goji Rabbn Pandurang 
(ianu, 5 B. 685 (1881); Kluib Giiand ». 
Narain Singh, 3 A. 812 (1881); Ga,spcrsz, 
308, 359; Hukm Chund, 211. 

(7) Gau Savan Bal Savant t\ Narayan 
Dhond Savant, supra. 

(8) Muhammed Askari r. Radha Ram 
Singh, 22 A. 317(1900). 

(9) Soo Vasudevan r. Narayanan, 0 M. 121 
(1882); Varanakut Narayan Namburi v, 
VaranakotNoi-ayanNambmi, 2 M. 328 (1880) 
[in which a description i.s given of lliu 
position, iHiwers, and responsibilities of the 
kornavaul; Thengu v. Chimmu, 7 M. 413 
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liowevor, Inter hold by a Full Bench reviewing the preceding cases that a decree 
in a suit in which the karnavan of a ruimhudri illom or tnarumakkatayam 
tarmd is, in his representative capacity, joined as a defendant, and which he 
honestly defends, is binding upon the other members of the family not actually 
made parties.(l) 

Shebait. —Where a shebait has incurred debts in the service of an idol, 
for the benefit and presei-vation of its property, his position is analogous to 
that of a manager for an infant hen,(2) and decrees properly obtained against 
him in respect of debt.s so incurred are binding upon succeeding shebaits. 
For if such debts and the judgments founded upon them were not held to be 
thus binding on successors, the consequence would be tliat no sbobait would 
be able to obtain assistance in times of need.(3) 

Managers. Guardians.- —In the case cited below,(4) tlie decision of a 
Forest Settlement Officer, upon an inquiiT held under the Boundaiy Act ol 
1800, at which inquiry tlie plaintiff, then a minor, was reju'esented by a maTiage.i 
of his estate a])pointed under sect. 8 of Regul.ation V^ of 1804, was ludd to be 
fra judicala in a suit to recover the land. A manager of an ostale, wiio has 
obtained a certificate under Act XL. of 18.08, is the guardian of infant co-pro¬ 
prietors, and reprcseiifs them fully in suits for jiuiiiey advanced in reference to 
the (-.state.(r>) The fact that the plaintill. a mil or, liad through l)i.s guardnin 
acti\'ely intervened in proceedings to set aside a sale of property in wliicli he 
and Ids father were jointly interested as niembcr.s of a Mitakshara fanjily, was 
held to be no bar to a suit to recover tlie properly, the purchaser having al the 
sale acquired the int(;rcst of the fatlier only.(6) 

Minor. —To maintain the plea of nv judimta it must appear that t|ic 
person whose interest it is sought to bind was in some way a parl y to’the suit. 
An intention that a suit should be for the benefit of a minor is insnfficienf- 
Tile minor must be properly represented in it.(7) A decree passed against 


(1884); Uaji i\ Atharamuu, 7 M. 513 (1883); 
Kombi e. Lakshmi, 5 M. 201 (1881); litiaeban 
r. tVla])[Jiin, 8 M. 481, F. 1!. (1885); Hri 
Dovi c. Kclu Eradi, 10 .M. 70 (1888); Hliaii- 
karam r. Ke.savan, 10 M. U (1801); Karuapjtan 
Nambiar r. Ukkaram Nambiar, 17 M. 214 
(1893). 

(1) Vasuduvaii v. iSankaraii, 20 M. 129 
(1890). 

(2) Sec Huuuoiiian Fersaud Paiiday r. 
JlusBamut Babooee Muni'aj Koonwcrcc, 0 M. 
I. A. 393, 423 (1856). 

(3) Praaunno Kumari Dcbya e. Golab 
(.’hand Baboo, L. B. 2 I. A. 146,162 (1875); 
SCO 20 W. B. 86, for this case in tho lower 
Court; Juggut Chunder Sein v. Kishwanuud, 
2 8el. Bcp. 126 (1814); Kissonund Ashrora 
Dundy e. Eursiugh Doss Byragoe, 1 Marsh. 
485 (1863); Maharauoc Shibessourec Dt-bia e. 


Mothooranath Aeharjo, 13 M. I. A. 270, 27.^ 
(1869); 'rulsidas Mahiiuta r. Bejoy Ivislion 
iShome, 6 C. W. Ak 178 (IIXIJ). As to siiib 
relating to muths, see Babajinto e. Lu.\[iian- 
das.S Bom. L. K. 932 (1903); h. (•.,28 B. 21.7 

(1) Kamaraja c. Tlie iSeeretary of Stalo foi 
India. 11 Mt 309 (1886). 

(5) Doorga Per-sad v. Kesho Ik-rshad yingii 
L. E. 91. A. 27 (1883). 

(6) The Collector of Monghyr e. Harda 
Narain Shaliai, 6 C. 425 (1879); as to tin 
jHisitiou of a Hindu son, in a joint Mitaksharr 
family, seo Bainnaraiu tTBisheshar Prashad, 
10 A. 411, 413 (1888); Mussamut Nanom 
Babuasin v. Modun Mohun, L. R. 13 Ind 
App. .1 (1886); Broughton, 69-72. 

(7) ( 'liaudri .\hrnad Buksh ?-. Seth Baghu 
bi«- Duval, 28 A. 1 (1905); 32 1. A. 229. 
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an infant properly represented is binding upon him like a decree passed against 
an adult, but it is open to the infant to impeach such decree by a separate suit 
in cases where his guardian has been guilty of fraud or negligence in allowing 
the decree to be passed against him.(l) It is only where fraud or negligence is 
proved on the. part of tlie guardian of a minor that' the right to bring 
a suit to set aside, a previous decision can be claimed by a minor or his 
administrator; wh. re no fraud or negligence is proved a previous decision will 
operate as a bar.(2) 

Mortgagor.^—The acts of a mortgagor prior to the mortgage bind his 
mortgagee ; (3) but his acts subsequent to the mortgage do not.; so that a suit 
by the mortgagor subsequent to liis mortgage, and not brought at the instance 
or with the concurrence of tlie mortgagee, does not bind the latter,(4) The. 
proprietor of an estate c.annot be said to represent the whole estate after he 
has mortgaged it.(r)) A decree obtained by the. mortgagees against the, 
original mortgagors, the vendors of the appellants, was lield to be no 
evidence against the appellants, purchasers of the interests of tliii mort¬ 
gagors, if they w.ro no parties to that deeree, and if the transfer to them was 
before the institution of the .suit in whicli that decree was passed; and 
the pni'chajers w'ere in no way bound by the result of that suit.(6) Where 
a mortgagor obtained a decree for redemption, which was not executed, 
and subsequently sold the equity of redemption to tlie plaintiff, who sued 
the mortgagee for redemption, it was held that "the suit was not barred 
by the. former decree, as the relation of mortgagor and mortgagee had not been 
terminated, and tlie right to redeem was in.separable from the relation as long 
as it exiated.(T) 

Lessor and Lessee.—A lessee claims under bis lessor, but a lessor does 
not claim under his lessee, so that a decision in a suit by the lessee to eject a 
sVangei* does not b.ir a suit by the lessor against the same person with the 
.same. object.(8) So also decrees obtained against the regi.stered tenants of a 

(1) CurHandas Natlm v. t.adkavalni. ttl It. 
fill, at. p. m (1895); and sec T.alla Shen 
(hiiirn r.al v. Rainnandaii Dolioy, 22 (t 8 
(1894). 

(2) Haiu>ianla)ia v. .livahai, 24 H. .547 
(1900). 

(2) Radliamadhal) Haidar v. Monohur 
Mnokorji, L. R. 1.5 T. A. 97 ; 1,5 C. 7.5H (1888). 

(4) tionoma'.y Nag c. KoylilsL Chundcr 
Hey. 4 0, G92 (1878); llooina .Saboo i*. 

.Tomiarain Hall, 12 W. R. 3(12 (1809); Sitarain 
t>. Arair Begum, 8 A. .■)24 (I88G); Krishnaji 
Lakshman Rajvadi v. Sitaram Marrarrav 
Jakhi, 5 B. 40(1 (1880); Sonhl BhuRuii Guha 
i>. Gogan Chunder Shaba, 22 f».371 (1894). 

A purcliaflor from a mortgagor is in the same 
)to.sition, whether he purehaRcs ppudr^te life, 

Hadhainadhub Haidar v. Monohiir Mookerji, 
fiiipra ; or in oxeeution of a deeree. or other- 
wise, Poresh Naf.h Mookerjee v, Anal-h Nath 


Heb, St C. 2G5 (1882). 

(.5) Soshi Bhustm Gnha e.' Gogan Chunder 
Hhaha, 22 C. 3G4 (1894); Reshappaya v. 
Vonkalsamana, .1,1 M. 4.59 (1910). 

(6) Bosudeb Sm* e. Brojo Mohan ,Iana, 7 
a W. N. .54 (1902). 

(7) Karuthasami e. .Takanatha, 8 M. 478 
(188.5 ); see Sami Aehari v. Somasandrara, G 
AH 119 (1882); Roy Hinkur Doyal e. Show 
Gulam Singh, 22 W. R. 172 (1874); but Roe 
rontra, Anrudb Singh r. Sheo Prasad, 4 A. 
481 (1882); Gan Savant r. Narayan Ttband 
Savant, 7 B. 4(17 (188,1); as to the effect of 
abatement, flee Nistarini Debt v. Brojo Nath 
Mnokopadliya, 10 G H. R. 229 (1882). 

(8) Eambrohmo Cluiokerbutti e. Bunsi 
Kurmokur, 11 0. H. R. 122 (1882); Brojo 
Behari AEtter v. Keder Nath Afozumdar, 12 
(1. .580 (1886). 



134 


THE OODE OE CilVIL PROOEHTTEE. 


Part I. 
Sec. 14^. 


ieiiuiM^ wore liclj iiiadmiKsiblc in cvidcncp against (ho real owner of tlic tenure, 
who wius not a ]>artv 1o (he suits ohtaiiie.d, ami.who did not elaiin (hnnigh tlie 
])iirties against \vliom the. decrees were passed.(1) And a. suit hy a lessor 
against, a. raii/ul to set aside a ])ot1.ah is not barred ))y the fact that the pottah 
has been ileelai'od genuine in a suit by the plaintitfs Hcrmhir against the same 
defendant.(2) Where two persons eaeli claim title to land in the possession 
of a tenant., and one of them sues the tenaid. for rent, in a enmjietent Tourt, 
and the other intervenes ami elainis title, and the i.ssne is eontested and 
finally deeided th.at. the tenant should ])ay Ids rent to one of them, the title 
eannot he eontest.ed in a suhserjnent suit, het-ween the two elaimants.fS) A 
(lerree <d)t ained in a previous suit for rent, by aii ijmiular <loes not. oiierate against, 
the (.('mint, as rrx jiitlwala on the question whet.her tlu^ relation of land¬ 
lord and tenant o\i.st in a anbse((uent suit for rent brought by the .superior 
landlord.(1) A.s to suits for the reeoveiy of ees.se.s (.5) and rents, see case.s 
also below.(C) On dismissal of a suit for rent, on denial of relationsld]) of 
landlord and t.enant, the plaintiff may sue again for ejeefment ;(7) (hough 
where the tenant sets up Ida own title to the land, the derision on the issue of 
title may be rrn 

Partition.—The rigid. t.o enforce, it. is a legal inrident of a jomt. t.enaney, 
and a.s long as siieli tenancy suKsiats so long may any of the joint tenants apply 
to Oonrt for partition.(!)) 

Different titles.—Tlie words “ litigrUin^ uiiihr the same title " do not. 
refer to the. identity of t-lie ground of aetion, bnt mean that the question must 
have been raiseil and decided in the same right., that is to s,ay, in the rigid, of 
(.lie ]iarties to the second suit, and not in (.lie rigid of any other person. Thus 
if oiH' is made defendant in an official capacity, the judgment, will not bind 
1dm personally, and rice, versa. A plaintiff suing as next lieir to bis Uncle was 
held not barred by a decision against his fat.ber. inasmueli as he claimed under 
a title not derived from Ids fatlier.(lO) A suit against an elder brotlin- for main- 
te.nanre rvas hold not to be barred by a prcviou.s order made ujion other grounds 
dismissing a claim for maintenance against the father. The adjudication 
in the previous suit was not. between the, brothers, but between the plaintiff 


(1) Ram Nnraiii Jtai r. Ram Ooomar 
CiiundoT Poddar, 11 0. 502 (188.5). 

(2) Shaikh Wahid Alt r. Nanth Tooraho, 
2 i W. R. 128 (187.5). 

(2) Ctobind ClnmdiT Ivoondii i\ Tanick 
Clhiindra Bose, 3 C. 14.5 (1877). 

(4) Bolarain Mondu] Kartiek Ohmider 
Rny Ohowdlrari, 4 C. W. N. 161 (189il). 

(.5) Picketts e. Rame.swar Malta, 28 108 

( 1000 ). 

(6) Hurry Beliari Bliagat ». Piirgun Aliir, 
10 0. 656 (1800); Bukshi v. Nizamuddi, 20 
0. .505 (1802); Nil Madhub Sarkar v. Brojo 
Nath Singlia, 21 C. 236 (I8!>3); Maharaja 
Jotindra Motiun Tagore v. Shiimhlm Oliimder 


Rloittacliarjee, 4 C, W. N. 43 (1807); Baloram 
Mondul V. Kartiek Ohunder Roy fihowdlmri, 
4 0. W. N. 161 (1890). 

(7) Khatef Mtstri v. Sadniddi Khan, 34 (f 
!I22 (1907). 

(8) Rahadeb Dliali r. Ram R,ndra Haidar, 
10 a W. N. 820 (lOOti). 

(9) Bisheehar Das r. Ram Prasad, 28 A. 
627 (1906); and see Madon Mohun Mondnl 
V. Barkanta'Nath Momful, 10 0, W. N. 839 
(1006); Monsharam v. flanesh, 17 0. W. N. 
.521 (1012). 

(10) Ruder Narain Ringli v. R.U]i Kiiar, 1 A. 
734 (1878). 
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anti Ills lather, and was baaed upon a different, sort ol claim.(l) A suit by 
peraons representing the public is not barred by a decision in a jirevious suit 
by the same plaintiff in their individual and private capaeity.(2) In a jirevioua 
suit in which plaintiff had been a party it had been attempted to assert plaintiff’s 
title to a piece of land occupied by the defendants by proving that they held the. 
same by virtue of aii alleged specific lease. The Court had held that no such 
lease had been executed. Plaintiff now claimed the land as belonging to his 
demaan, and sued to recover it on the strength of his title; he also set up the 
alleged lease once more. Held, that though the que.stion of the validity of the 
lease was rex judicata. j)laintiff was at liberty to sue also on the strength of his 
title, independently of the lease, and he. was not estoiqie.d from so suing by the 
fact ihat the former suit had been based upon the lease alone.(.3) A rlaim on a 
hat),am is a claim arising ex contractu, while a claim on title against a trespasser 
is founded on tort.(t) 

Miscellaneous.—The, purchaser of land at a sale by the (lovernment 
for the recovery of arrears of ri'venue under the sale laws, buys free of 
ene.tnnbranees, and is therehne not bound by the decision in a. suit brought by 
or against the former owmer.f.fi) It hiis been held in Madras that a priest of a 
temjile, as the re.presentative, of a former priest, is bound by a decree in a suit 
brought by the latter to establi.slt his right to damages for the invasion of his 
right,s as pnest.(6) The co-sharer of an estate cannot be bound by a decision 
in a suit for rent brought by another eo-sharer agaiinst a tenant.(7) Where 
all the conditions prescribed by sect. 11 exist, the fart that in the first suit 
the defendant was an e.xi'cution creditor and in the .second he is a jnirchaser 
at an execution sale, makes no difference as to the. second suit being res judieaio. 
A privity exi.st.s between an e.vecution creditor and ,a ])nrchaser at a Court 
•ale, the latler rejiresonting the former in so far as he hail a right 1o bring the 
))ro])city to sale in execution of his decree.(8) As to a suit by the hartiain 
of a mitla ; (9) by one, claiming as the. (Ilmriiiaharla of a dcmstiiariam, ; (10) and 
by one of five trustees in whom the umima right over a demsan was ve.sfed ; (1 I) 
see the. case.s noted below. A judgment against one holder of service ralan 
lands is res judicata as regards a succeeding holder.(12) A purchaser of land 
cannot be estopped by a judgment in a suit against his vendors coinmenecd 
after the imrchase.fl.I) 

(1) Ahmail Hosseia Khan e. Nihahiddin (7) Surcnder Nath Pal Chowdhry v. Brojo 

Khan, 9 0. 9,5, 948 (1883). • Nath Pal CSiowdhry, 13 0. 3.52, 3.5H (188fl). 

(2) Lakshnja,nda,s v. tlHgalklslmrc. 22 B. (8)Kriahnabhnpati Ik'vu r. Vikrama Ucvu, 

21 <■>(1890). 18 M. 13(1894). 

(3) Zamorin of Oaliout r. Narayamm (9)Ve.nkayya v. Suramiiia, 12 M. 235 

Mna.sad, 22 M. 323 (1899). ' (1889); soo Balmji r. Nana, 1 B. 535 (187«). 

(4) Pavanihath v. Put.hongat.h], 28 M. 400 (10) Ramalingaiu r.'i’hirugnana, 12 M. 312 

(1905). (1889). 

(5) Narain (Ihnndor Chowdliry v. Tayh-r, (11) Madliavan v. Keshavan, II M. 191 

3 0. L. It. 151 (1878). ' ' (1887). 

(0) Arelmkam Scinivasa Dikshaf.idu r. (12) Hadhabai w.^nantrav, 19 B. 198(1885), 
lldyagiry Anantha Charlu, 3 M. II. C. R. 349 (1,3) Joy Chandra Banerjee r. Srccnath 
08119). (Ihatterno, .32 C. .357 (1904). 
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Explanation VI. —This Explanulwn jirovidcs tJitit whore persons litigate 
bciHil fide, in respect of a public or private right claimed in common for them- 
■selves and others, all ])ersons interested in .such right shall, for the purpose 
of the section, he deemed to claim under the persons so litigating.(l) It has 
been held that the Court.s should be careful in their application of this Explana¬ 
tion, which sliould not bn applied to any case which does not come within its 
very wording; (2) and that it only applies to cases whore several different 
persons claim an easement or other right under one common title, as for 
instance, where the inhabitants of a village claim by custom a right of 
pasturage over the same tract of land, or to take water from the, same spring 
or wcll.(3) And, therefore, it does not apply to a prescriptive right claimed 
by an individual in respect of his own house and premises.fd) This Explana¬ 
tion doe.s not refer to the case of a defendant at all hut only to the case of a 
plaintiff.(5) But it is not in terms so limited. One party having a right in 
(iommon with others is not at liberty or authorized to sue in his own name to 
establish the, right of the othera except by their authority. 'Fids Explanation 
must therefore be read with the provisions of rule 3, pod, and the ju'inciples 
to he found in that ride.fG) A right to relief oaii be said to be, claimed “ in 
c.oniinou'’ only as between jrarties who would be Ixmetiled by such relief if 
granted, and who have such an interest in the relief claimed that they could join 
as co-plaintiffs.(7) The inclusion of public riglila in the amended Explatialion 
is to give due effect to .suits relating to public nui.sancKS, as to which see the new 
sect. 91, pod. 

The Court which decided such former suit must have been a 
Court of jurisdiction competent to try such subsequent suit or the 
suit in which such issue is subsequently raised. —In order to make an 
adjudication by one Court final and e<mehi.sive in another Court, the first 
Court must have been ]) 0 sspssed of a jinisdiction (8) sulbcient to try thCniiitter 


(]) Exi>l. VJ. 

(2) Ham Narain v. iiishe.shar Prasad. 10 
A. 411, 412 (1888), iirr Edge, fU. 

(It) IvaliKlninker Doss ?•. flo]ial Ohunder 
Dull, f> (1. 40 (1880); as to suits involving 
claims for land, see Mndiiavan r. Kesliavan, 
11 M. 191 (1887); Kunnatlinrillath Vasudevan 
Narabiidri e. Narayanan Namhudri, 0 M. 121 
(1882); Varanakof, Narayanan Namburi e. 
Varanakol. Narayanan Namburi, 2 M. 328 
(1880); see a.s (,o suits agaiast co-.sharers, 
Hazir Gazir r. Sonamonoe Dtissr'C, 0 (t 31 
(1880); Ram Narain i’. Bisbesliur Prasuil, 10 
A. 411 (1888); and as to de.ciws against 
Kama vans, Sri Devi v. Kelu Eradi, 10 M. 70 
(1880); Elayaehaiiidathil Kombi Acben r. 
Kenatumkora Lakshmi Amma, 5 Id. 201 
(1 KKl); and Madras eases cited, ssy/ru ,* and 
its to a smt lor possession of sham in tbo 
jjrojsTty <if a .Malmmedan fiiinily, Ciiandn 


r. Kunbamed, 14 M. 324 (1891); I'efL’n’od to 
in Latcbananr'. Saravayyn. 18 M, 104 (1804). 
As to representative suit again,si. sce.t of 
worshijvixvrs, sue Sadngojva Ohariar r. llama 
Ran, 30 M. 185 (1907). 

(4) Lakbsmishankar r. Cislinuram 24, 11. 
77, 8.5 (1899); Kalisliunker Doss v. Gopal 
Ohunder Dutt, 0 C. 4!t (1880). 

(5) Kunnatiiurillath Vosudeyvn Nambiidri 
V. Narayanan Namhudri, G M. 121, 321), 127 
(1882), per lunes, -1.; Laxmislianknr p. 
Vishnuram, 1 B. L. B. 5.34 (1899). 

(0) d’lianakoll r. Mimiappa, 8 M. 490, 499 
(1885); but sec also remarks in Varanakol 
.Narayanan Namburi r. Varanakol.Narayanan 
Namburi, 2 M. 328, 332 (1880); Sri Devi e. 
Kclu Eradi, 10 M. 79, 82 (188B). 

(7) Somasundara v. Kulandaivelu, 28 M. 
4,57 (1904). 

(8) As to the meaning and nature of juris- 
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wliicli aiusc in the subaeqiient.suit. In other words, a decision to be res judicata 
must have been passed by a Court having jurisdiction not only over the suit 
in which it was passed, but also over the subsequent suit in which it is pleaded 
as a res judicata. And since, according to the judicial system ol British India, 
there are, throughout the country, Courts of different grades liaving jurisdiction 
in suits of’different amounts, in certain prescribed local areas, the Courts must 
be of concuTTont jarisdiction as regards both pecuniary (1) limit and subject- 
matter of the suit before the decision of one can be res judicata as to matter 
coming before the other Court. So where a previous suit was cognizable b)' 
the Munsif and was tried and determined by him, it was held that the judgment 
in the former suit was no bar as res judicata to the trial of a subsequent suit 
which was cognizable only by the Subordinate Judge and w'as tried by him.(2) 
And it has been held that neither the decision ol a Revenue Court as between 
the plaintiff and third parties (whose rights had been set up by the defendants 
in that suit), (3) nor the decision of a Probate Court, can operate as res judicata. 
in a subsequent title-sHit.(4) 

In the (iase of Misir Raghobardial v. Rajah Sheo Baksh Singh,(.^i) the Privy 
Council said: ■“ Mussumat Edun v. Mussumat Bechun (6) may be referred 
to as the leading ease, on tliis subject. In that ca.se the Cliiet Justice, 
Sir Barnes Peacock, held that tlie two Courts must be Courts of concurrent 
jurisdiction, and in order to make the decision of one ('ourt fin.al and con¬ 
clusive in another Court,, it must be a decision of a Court which would have, 
had juri.sdiction over the jnatter in the sub-sequent suit- in which the first 
decision i,s given in evidence as conclusive.{7) As to what is a Court of 
concurrent, jurisdiction, it is material to notice that there i.s in India a great 
number of Courts, that one main feature in the Acts constituting them is that 
they are of various grades with different pec-uniary limits of jurisdiction, and 
tlnit by tlie Code of Procedure a .suit must, be instituted in the Court of the 


(tiction, SCO noles l.o h. 1), rnilc, in which the 
.suhjert is fully di.seussed : Siiiho Ttnut. e. 
Baban Baiit,;« V. S.t:! (IMS). 

(1) See Goiriya Chclliar v. .Sabha^mtliy 
Aludaliar, 20 M. G.t (IflOfi). 

(2) Hari Da.s Aeharje(' (Ihewdhury r. 
liaroda Kishore Aeharjce (.Jhowdhiiry, 4 
C. W. JJ. 87 (IS!)!)); and see Laksliraishanlcar 
r. Vislinuram, 24 B. 77, 8,') (1899); and as tn 
Buhseqncnt swit non-triable brs rent Oonrt, 
Ashraf-iin-nissa v. Ali Ahmad, 2ti A. fiOI 
(1904); Make.sh Prasafl r. Kanjor .Singh, 27 
A. Kill (1904); and as to tatalderf flottlcmont 
oflieer. Mahubhai v. tSnrsang, .10 B. 220 (190.7). 

(3) .lainiangal r. Bed .Saran, 33 A. 493 
(I9il). 

(4) T.alif, e. lladharatnan. 13 (t L. ,1.747 
(1911); 1.5 (!. W. N. 1021. 

(7) I. H. 9 I. A. 197, 203, 204 (1882); 9 G. 
4,19 ; 12 (1. L. R, 520. Bet' Sheikh Hassu v. 
Ham Knmai-.Binsh, 19 A. 183 (1894); (.'ofciil 


Mandar v. Pudmanand Singh, 0 C. W. N. 
827. P. f'. (1902); foil, in Gnmti Kunwar c. 
(liKiri,2nA. 1,38(1902). 

(6) 8 W. R. 17.5 (1897): the rule in this 
ease, which is fully .allirmotl by the Privy 
Couneil in the decision above cited, and in 
Run Bahatlur Bingh v. Lnebn Ivoer, 11 f!. 
301 ; L. R. 12 1. A. 23 (1884); followed 
in Bharasi Lai Ohowdhry r. Barat rhnntler 
Haas, 23 ft 417 (1899). has ixten followed and 
appliH, and disregarded in other cases, which 
will 1 k' found eitetl in Taspersz, ap. cit. 329, 
332 fl sfq .; and see Hnkm Ohand, op. cU. 
20, 283, 391 ; Bababhat r. Naharbhat, 13 B. 
224 (1888): Ganaimti r. Chatlni. 12 M. 223 
(1889); Vytlulinga Padayaehi r. Vythilinga 
Mudali, ir.M. Ill (1891). 

(7) See Field’s Ev. 298, 299 ; and as to 
the Courts in particular of the Bengal Presi¬ 
dency, see Field’s Introduction to the Bengal 
Bogiilaf.ions, Ch. IV. 
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l()W(Mt, grade eompetent. to fry it. For instanc?, in Bengal, ])y the Bengal 
Civil Court Act, No. VI. ol 1871, the jurisdiction of a Mnusif extends 
only to original suits in which the amount or valtie of the suliject- 
inatter in dispute does not exceed Rs. 1000. The qualifications of a Munsif 
and tiie authority of his judgment would not be the same as those of a 
District or of a Subordinate .Tndge, who have jurisdiction in 'civil suits 
without any limit of amount. In their Lordships’ opinion, it Avonld not be 
proper that the decision of a Munsif upon (for in.stance) the validity of a will, 
or of an adoption in a suit for a small portion of the property affected by 
it, should be conedusive in a suit before a District Judge, or in the Higii 
Court for property of a large amount, the title to which might depend upon 
the will or the adoption. Other similar cases are mentioned in the judgment 
of the Ciiief Justice. It is true that there, is an appeal from the Munsif's 
decision, but that upon the facts would be to the District Court, and not to 
the High Court. And that the decision should be coiKdiisive. woidd be .still 
more improper as regards many other of the various (Courts in India, the 
qualifications of whose .Judges dificr greatly. By taking (^onc.urfent juris- 
dict ion to mean cowurreid as regards the jiectmiarij limit as mil as the suhjccl- 
matter, this evil or inconvenience is avoided; and although it may be 
desirable to put an end t,o litigation, the inelUcieiicy of many of the Indian 
Courts makes it advisable not to be too stringent in preventing a litigant Irom 
proving the truth of liis e.a,so.” (1) And the Council, in a later portion 
of the jiidgraenl, Siy, “that by (tourt of eoinjicteiit jurisdiction, Act. X. of 
1877 mean.s a Court wliieh has jiu-isdiction over the matter in the sidiseqnont 
suit in wliic.li t.he d(3cision is used as conclusive, or, iu oilier words, a Court of 
coneurrent jurisdiction.” The rule may be state,(l to be that tlie judgment in 
the previously decided suit must have been ileliverfd eitlier by a Conii; of 
exclusi\'e or of conemrent jurisdiction upon a matter falling within such juriw 
diction, and where the jurisdiction is concurrent the Court wddeh adjudicated 
on the previously decided suit must have been such a Court as would luive 
been ooiupe.tont to adjudicate upon the. later suit. The, quB.stian of whether 
any particular judgment is pa.ssed in the exercise of exclusive or concun’cnt or 
limited jurisdiction must depend upon the terms of tlie law upon which tlin judg¬ 
ment relies lor its authority. It has been held that the bar of res judicata arises 
wliore the Court deciding the first suit was competent to try the same, and its 
inability to entertain it aro.se not from incompetence, but from the exi.stenoe, of 
another Court with a preferential jnri.sdiction.(2) 


(I) 'I'ho Privy Council, in Run Ttalmdur 
Ringii V. Luoho Kocr, .wjira, rcfcTring to the 
above remarks, further say “ If this con¬ 
struction of the law wore not adopted, the 
lowest Court in India niiglit determine finally, 
and without ajipcal to Iho High Court, tlio 
t.ithi to tlio grcate.st est.ate in the Indian 
Empire.” R,amdyal t:. .Tankidas, 2 Horn. L. R. 
4t5 (IiH)0); tiic extent of the Jurisdiction 
depends on that of the (lourt in which the 
tirst suit was instituted at the time it was 


tirought. In Panga ». Unnikalti, 24 M. 27.4 
(190(1), the .suit was held to tu' res judicata, 
for though la-ought in the Subordinate 
.Tndge's Court, it ought, if riglitly valued, 
to have been brought in the Mnnaifs Court 
in whieh the jirevious decision had been 
given: Raoulyal r. .lankidas, 24 B. 4.4(1 
(ItlOO). 

(2) (Jhulappa ». Raghvendra, (i Bom. L. R. 
77(1004); B. 0., 28 B. m 
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It Jl.as also Ixift]! Iielii lliat “roM.j)cJctif, in try" iiieaiis “coiupeleiit to try 
witli ooiH’liisivo citoct; ’’ (1) and tliat conciuTence. ol jurisdkitiou jiiust, exist not 
only as to tlie original Coiiri;, bwt also .as to the iippellato tribunals and tlinir 
powers in tlio respeetivo suits.(2) TIio (lalcwt.la Iligli Court, and later decisions 
in file Madras High Court, Itave, liowevcr, dissented from tliis view, holding 
that there was nothing in sect. 12 of tlie hast Code to indicate that the 
judgments in two suits must bo open to appeal in the same way, in order that 
tlio decision upon any issue in the earlier suit can liar the trial of the same 
i.ssue in the later one. Ho it wais held that the decision of an issue in a suit 
in which no second appeal lies to tlie High Court bars the trial of the same 
issue in a snliseipient suit in vvliicli sucli second appeal is allowed.(2) And 
see now the new Explanation II. which is intended to affmn the view that Die 
competence of the jurisdiction of a Court does not depend on the right of 
appeal from its decision. The word “ cnmpele.nt" is further to ho considered 
with reference to the time when flie suit is brought, and the jurisdiction of 
the Court at tliaf. period. Tlie W'ords of the seefion must be taken to mean 
competent to try the subsequent suit if it bad been brought at the same time 
that llie former suit was l)i;ought.(4) A phaiiitiff cannot, however, evade 
the provisions of the Code liy joining several causes of action against the same 
defendant in the .subseqiienl suit, and in.siiluting it in a CVinrt of superior jurk- 
diclion.l.b) In a recent case in tlie Bombay lligli Court,, where tlie defendant in 
a suit for reslitution of conjugal liglits pleaded res judicata on the ground that 
jdaintiif had filed a previous suit, tliough this luul been dismissed for want of 
jurisdiction because (he h-avp nece.ssaj'y under clause 12 of the Letters Patent 
had not first been oblained, it was held on second appeal that the former Coiu’t 
had not lioeu “ i-ompetent to tr}’ " and that there was no res judimta.((>) 

The prevailing view as to the effect of .an appenlable decision is that it 
Constitutes res jmUeaki. until appealed against, when it ceases to lie .suoli, and 
does not so operate again unless it i.s adojited by, and Ihns liccomes the decision 
of, the Appellate (V)urt.(7) Where fliere were decrees in cross suits on 


(1) liholabliai e. Adesang. !l 1!. 75 (1884); 
Jialiahimt r. Narliarbluvt, 13 B. 224, 228 
(1888); Govind r. illiondbarnv, 15 T>, 104 
(tHOO); Anusuyabai v. Snliharam Ibandurang, 
7 B, 41)4 (1883); Vytliilinga Padayachi c. 
Vythilinga Mudali, ISM. 111,118 (1801); 
see also Bliavaniflhankar v. Naranshankar, 23 
It. 53(), 538 (^8<J!)); but KCfl jfl.so N. W. 1\ 
cast's cited in Hukni Uhaiid, op. nf. 304, SOfi, 
and 81ub Charau Lai r. Raghu Nath, 17 A. 
174, 185. ISO (1805). 

(2) Vythilinga Padayachi v. Vythilinga 
Mudali, fiupi-a, J]8; Srirangachariar Ra- 
niasami Ayyangar, 18 M. ] 80 (1894). 

(3) Rai Churn Choso r. Kiinuid Mohan 
i)utt Chowdhury, 2 C. W. N. 207 (1808); 
R. 0 .. 25 0. 571 ; followed in Rhugwanbutti 
CJhowdliiTini n Forbe.s, 28 C. 78 (1000); a. e.., 
5(1, W. N. 483; Alimcd ik Moidin, 24 M. 444 


(l(M)l); folIowijigSublmmmal v. Hiiddlestonc, 
]7 M. 273 (1804); in, liowcvcr, tlio recent 
J*. B. d(K*iHion, Arajiawi Counden v. Naoham- 
mal, 20 A1. (1905), theso last two cases 
wero ovoiTuletl, it U'ing held t.hero was no 
resjudiccUa; see also Bavid v. Crisli Chunder 
Gnha, 9 C, 183 (1882). 

(4) Oopi Nath Cholx'y V. Bhugwat Vorsliad, 
10 C. 697 (1884); llaghnnath Panjah v. Isaur 
founder Chowdhry, 11 C. 153 (1884); Kuiiji 
Amina r. Raman Meiion, 15 M. 4i)4 (1801); 
Rai Churn Gho.se r. Kumad Molian Butt 
Chowdhury, 2 C. W. N. 297, 301 (1898), 

(5) Bhugwanbutti Ohowdhrani r. Forlies, 
28 C. 78 (1900), 

(0) Abdul Kadir v. Doolanbitii, 37 B. 563 
(1013). 

(7) See Nilraru P. Nilvaru, 6 B. 110 (1881) 
[ftffirmpfl in Balkishan v. Kishan Lai, 11 A. 
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the same facts, and an appeal against one decree only, it was held that 
the decree unappealcd was no bar to the decision of the appeal.(l) In a suit 
brouglit in tlie Agency Court at Kattiawar, relating to the villages in Katti- 
awar, tlic Court decided that there existed between the parties a custom of 
(i.c., right to an extra aliare by the senior member). A second suit was 
subsequently brought in a British Court as regards the villages belonging to 
the parties situate in the British territories, wherein plaintiffs alleged that 
the custom of metaf did not exist in their family. It was contended, on behalf 
of the defendant, that the question was res judicata, on the ground that the 
test of competency to try the subsequent suit was wliether the suit was one 
which in respect of its subject-matter and the valuation thereof could have 
been tried by the Agency Court, and that its exclusion on territorial grounds 
had not to be taken into account. The High Court declined to accept the 
contention, as not being consistent wnth the express terms of sect. 11 of the 
Code.(2) Tliere can be no res judicata unless tlie Judge who made the decree 
in the previous suit had j^irisdiction to try and decide, not only the particular 
matter in issue, but also the aubseqtient suit ilself, in which the issue is subse¬ 
quently raiscd.(3) 

under-mentioned cases and authorities may be consulted as to the coin- 
])ctency of special Courts, and of Courts in special cases ; Kevonue Courts ; (4) 


J48 (I88.S), where the effect of judgments 
in j)ending suits is cdneide.rcd] ; and Gunga- 
bishen Bhugut v. Raghoonath Ojlia, 7 0. 381 
{188]); Rajah Mokond Narain Di'o r. 
Jonardan T)ey, 15 W. R. 208 (1871); Hukni 
Ohaiid, Of. cit. 144 d seq. ; Caspersz, op. cU. 
344 d 397,440 ; Einamooddeen Sowdag- 
iiur Shaikh FuUeh Ali, 3 C. L. R. 447 
(1878). As to matters not ontertained by an 
Appellate Court, sec Mussamut Imaman v. 
Pazul Karim, 7 N. \V. J*. 2.51 (1875 ); Gunga- 
hirthen Bliugut v. Raghoonath Ojha, Jtupra ; 
Cliinniya Mudah v. Venkatachella Pillw, 3 
M. H. 0. R. 320 (IHG?); Ghurphekni i>. 
Purraoshar Dayal, 5 C. L, J. G.53 (1907). Jn 
Narayanan v. Kannanimat, 28 M. 338 (1904). 
it was held tliat the H. did adopt tho 
findings. 

(1) Panehanada v. t'arthinat.ha. 29 M, 333 
(1905). 

(2) Prithcflingjie. Umedsingji.O Horn. L.H. 
98 (1903); doubting Bahabhat r. Narharbhat, 
13 B. 224 (1888). Stm these cfcses referred to, 
qml, ‘’'’Foreign Judgment.*'' Jn I^aksmishankor 
V. Vishnuram, 24 B. 77; s. c., 1 Bora. L. R. 
534 (1899), it was held that there was no res 
judirafa ))ocau8e the Baroda (kmrt fiiwl no 
jnrisdietifm over the defendants. 

(3) (lukul V. PudnmMand,4 Bom. R. 794 

(Um); H. 29 707. in wliieh the P. C. 


p(»mt out that in this rcspi'ct s. 13 M'ent 
beyond llio Duchess of Kingston’s case. 

(4) Hurri Sunkcr Mookerjee v. JVI)«ktarani 
Patro, 15 B. 1^ R.. 238 (1875); Gangaraju v. 
Kondireddiswami, 17 M. 100 (1803); Hari 
Ciiaran »Singh v. Har Shankar Singh, 10 A. 
4f>4(1894); 18 A. 59 (1895); Rangayya Appq 
Rau V. Ratnani, 20 M. 392 (1897); Kalliani r. 
Dassu Pande, 20 A. 520 (1898); Field, Kv. 
304, 305; Casporsz, op. dt. 338^340 ; Jafnr 
Khan v. Gholam Muhammad, 25 A. 282 
(1903); Niadare, BaniMal,24 A. 1.53(1901); 
Niranjan Rao v. Abdul Rahman, 1 A. L, .f. 
122 (1904); Dharani Kanta Laliiri ff. Galx'i- 
All Klian, 30 0. 339 (1903); Gokul Mcndar e. 
Piidmanaiid Singh, ii W. N. 825 (1902); 
Gomti Kunwar v. Guari, 25 A. 138 (1902); 
Vedaohala v. Boomoappa, 28 M. 05 (1903); 
ns to tlie deeicion of the spiM-ial Judge under 
tho Bengal Tenancy Act, ib.. v.; Showbarat 
Koer p. Nirjjal Roy, 10 597 (1880); Lola 

Kinit Narain v. Paliikdhari Pandoy, 17 0. 
320 (1889); and of Revenue Officer as Gj 
entries in Record of Rights f Gokhul Sahu i\ 
Jodu Nundun Roy, 17 0.121 (1890 ); Pandit 
Sardar r. Moajan Mirdha, 21 ('. 378 (1893); 
Raghubar Dyal v. Banko Jjai, 22 A. 182 
(IDOO). As to pro{!e(*dingH of a )SettIeincnt 
Offieor, see The Secretary of State for India 
in Council n. Kajimuddy, 23 0. 257 (1895). 
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kjid proceedings; (1) applications by petition under sect. G3 of the Adminis- 
trator-GcneraFs Act (II. of 1874); (2) application.s for the guardianship of a 
minor; (3) proceedings of Registration Officers; (4) Collector’s decision under 
Madras Act III. of 1895.(5) A derision by a settlement officer, under Chapter X. 
of the Bengal Tenancy Act, as to which of two persons claiming to be tenant 
ought to be recorded as sucli, does not operate as fc$ judicata in a subsequent 
civil suit between tlie same parties concerning the title to the land.(6) A finding 
in a auitfor Iherecoveryof interest on amoi+gageis not res judicata in a subsequent 
suit under the UekJian Agriculturists’ Relief Act (XVIT. of 1879), which is in 
relief of a certain class and has a special character, unites the previous suit falls 
witiiin the class of suits to which that Act applift.s.(7) A setllement officer's 
decision, under sod. 107 of the Bengal Temincy Act, was lield in tlio undor- 
juenlioiied suit to liave the force of a decree, thougJi it did not make tJio question 
of rent res judicata it was admissible in evidence as to the rent.(8) A decision 
in a prcvi(ms suit in a district Munsif's Court, in the exercise ol its ordinary juris¬ 
diction, may operate as res judicaia in a sulK^cquent suit bid weeu the same 
parties on tlio ^mall Cause sidaof the 0ourt.(9) 

In respect of llie presumption as to jurisdiction, tlic ruhi is, tliat nothing 
sJtall be intended to be out- of the jurisdii'tion of a superior Court, hut that 
which specially appears to be so ; and, on the contrary, notJiing sliall be intended 
to be witliin tJjc jurisdiction of an inferior Coiu1-, but tliat which is so cxpr(;ss]y 
alleged. (lO) It is necessary, therefore, for a party, who relies upon Ilie decision 


And as l(j tlic eiTcct of an award umter the 
(Vntral Provina'S Laud Jlcvcnue Act (XVIL 

JS8I), see Kewa Pershad Sukal r. IX’o Butt 
J<am SiBtal, 4 C. \V. N. 582 (1809); Hcni 
Pandc i\ Kuusal Kisbon^, 20 A. 100 (1006); 
Pihari r. ISheobalak, 20 A. 601 (1007) [Agm 
Tcnaney Act]; Natesa (Iramani v. Rcddi, 17 
M. L. d. 5J8 (1907); Bc<I Haran v, Bliagat, 
IV.) A. 450 (lOJl); Jaimangal r. Bed Saran, 
A. 103(1011). 

(1) Baja !Nihnoni Singh J>('o Bahadur c. 
Bum Handliu Bai, 7 C. 388 () H8i); Nobodeop 
t'iuiuiler (')iowdhry Brojendro Ball Bey, 7 
C. 406 (ISSi); 0 C. L It. H7; Nilmonce 
Singh Deo n Jiambundhoo l%oy, 4 C. 757 
(1870); Maliadc\d c. Neelaniam, 20 M. 260 
(1806). 

(2) Sniitli /■. Secretary of State, 3 t‘. 3f0 
(1878). 

(3) Nehalo v. NawaJ, 1 A, 428 (1877). 

(4) MohiniaCliundorDhurc. JugulK-inhorc 
Bhuttacharji, 7 C. 736 (1881). 

(5) BolijepaJli v. Bab'jopalli, 30 M. 320 
(1006). 

(6) Pandit Sardar v. Meajan Mirdha, 21 (’. 
378 (1803); Haniid-un-nisa i*. Abdul Hamid, 
1 A. L. J, 9 (1904) [order under b. 63, Act 


XIX. of 18731. 

(7) Vitlwil Bamchaudra r. Sdabai, 36 B. 
518 (1912); K. c., 14 Bum. U li. 570. 

(8) Ashulosh Kalti Boy r. Abdool, 28 O. 
076 (1901); Hoo as to same section, Mohim 
Chandi'H Bay /*. Kalitara Dcbya, II P. W. N. 
939(1906): as to a proceeding under s. 104 of 
the Ramc Act, ecc Maharaja Burga Charan 
Laha v. Hattecu Mandul, 5 (’. W. N. elv. 
(1901): ff. <*., 29 C-. 252. Sec generally as to 
]jroec<‘dingH under the Bengal 'J'enaney Act, 
(lokul Maudur r. Pudmanand Singl), 20 C. 
707 (1902); Mohunt dagannat li p. (.'haudra 
Kumar, 5 C. W. N. 421 (1900); Sheikh Kur¬ 
ban r. Sheikh Jafar, 5 0. W. N. 798 (PK)]) ; 
Dharani Kant Lahiri i\ Gobar Ali. 7 C. VV. K. 
33 (1902). 

(9) * Baja Sumlmibl v. Jianiehandrudu, 27 
M. 63 (1902). 

(10) it. r. Nabadwip Guswami, J B. L. B., 
0. Or., 15, 29, 30 (1868); 16 W. R., Gr., 71 ; 
Field, Ev. 306, where also an opinion is 
cxprcsBcd that the High Courts, and the 
Courts occupying a similar position in the 
Punjab and Burma, are probably the only 
Courts which can in India be regarded as 
superior Courts within the rule. 
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ol HU iu[(;iioi' iiilnmal, lo be prepared to .s]iow tjiat the prueoediugs were witliin 
its jurisclici ion. In tlie case of a Court, of superior jurisdietioii, tlie want ul 
jurisdiction is not to bo presumed. 

A decree made witliout jurisdiction eniiuot opei'ate us res jadic<t[a.(l) 
And tile consi'iit. ul partuw will not give to a Court a jurisdiclion wliicli it does 
not otlierwise posBess.(2) But tlio jurisdietiou of a t’ouj't to eutortain 
and decide upon a cause <d action depcTids upon the nature ol tlie claim put 
forward liy the plaintiff as liis eaus<! of action, and the matter involved in 
it; and does not dejjeiid upon what tlie defoi\dant may assert b)" way of 
defencc.(.'!) 

Such matter must have been heard and finally decided by the 
Court in the former suit. —In ordm- to operate as res- jiidicatu, tlui ma,ltor 
must lia\'(! been lieiird and Jinulli/ dciklal. 'J’herc must luive been a, decision 
upoji (lie mat'ter iilleged to be tcs judimkt, whieli finally granted or withheld 
the relief soiiglil in j'esj)ect thereof. ‘‘ Res judicata by its very words moans a 
matter upon which the Court, has e.vereised its judicial mind, and has come to 
the couclu.sion that one side is right, and has pronounced a decision aeeordingljn 
In my opinion, res judkala siguilios that the Court has, .after aj'gument and 
consideration, come t.o a decision on a (outested malter.” (4) These words 
should bo read to jiKian ‘’'heard and JinuUfi deckled” by such Court, citlier if 
no appeal is preferred from its judgjnent, or if an appeal being pireteirod has 
been disposed of, and the judgment of tlie Appellate Court, whicli talois the 
place of its judgment, has decided the point.(D) “The conditions lor the 
c.velusion of jurisdiction, on the ground of les judicata, are that tlie same identical 
matter shall have come in question already in a Court of competent jurisdiction ; 
that the matter .shall have been controverted, and that it shall have been lijully 
deeided. That is just what sect. 13 requires, there must bo a final decision.” (G) 
As to judgments by consent, sec post. 

According to Explanation Y. of tJie hast Code (which lias now been 
omitted) a <lecision w^as final within tlie meaning of the section, wlicn it was 


(1) KiUka Persad c. Kauhaya Singh, 7 
N. W. P. iiy (187.7). 

(2) Kadambinoo Dasscc c. Itoorga (hmrn 
Jtutfc, .MaraU, 4 (18f)2); d'hc Uoveriuilelit ot 
Bombay v. P^anmol >Singji ,4marsinji, U U. 
it. ('. K. 242 (1872); Roy Jtliojieiidio Nath 
Chowdiny r. Kalcc Prosunno Gbos(‘,24 W. it. 
205 (1875). 

(8) Chundur t'oomar .Muadul i. Baku! Ali 
Khali, 0 W. R. 508 (1808); Jag tail v. Uar 
Naraia Siiigli, JO A. .524, .528 (I88S); but .sue 
Kali Charam v. ,Sheobur, 17 ('. L. J. 03., 

(4) JonkiiiP r. Robert,son, L. K. 1 H. J^, 
iSe. Ap., 147; see tilso Udaiya Tovar r. 
Kafama Natehair, 2 M. II. I'. K. 131, 140 
(1851); Saikappa Clietti e, tvaiiiKuiaudapuri, 
3 M. II. 0. R. 84 {1800); (thunder Sekhur 
Del) Pkoy V. Doorgendro Deb, 3 W. U. 30 


(I8(>,>); Sheosagar Suigh r. iSilai'am Singh, 
24 C. ()i() (1807); Kailash .Moiidul v. Baroda 
Sundaril)asi,24(1 711 (1807); BittoKunwar 

Ko-siio Prasad Jhsr, A. 277 (1800). In 
Balaram Mondul p. Kartiek (hiandra Roy 
Ctiowdhury, i C. W. N. Uil ('s.809), it was 
hold that tho jioint (rate of rent) was never 
raised and decided in the previous suit. 

(5) Rai Cliurn tlhoso r. Kumud Mohan 
liutt Chowdhury, 2 C. W. N. 207, 300 (1898); 
■s. u., 2.5 (1. .571. See Uburphekni v. Parme- 
shar Dubey, 5 C. L. J. 6.55 (1007). 

(6) Par-sotam Uir v. Narbada Uir, 21 A, 
505, 514 (1800); citing Langmeaii r. Maple, 
18 0. B. N. B. 255, 270, In Rango v. 
Muddiyappa, 23 B. 200 (1808), the decision 
was hekl to bo not final. 
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such as Ihc Court iualdiig it could uot all-cr (except on review) on the applica* 
lion of either pai1y or I'econsider of its own motion. Tivougii this Explana¬ 
tion has heoii now omitted, the word “final** presimmhly has still tho same 
meaning. A decision liable to appeal may be final within the meaning of this 
section until the appeal is made.(l) It is not, however, necessary, in order 
to justify a plea oi res judicata, to show fliat tlte first c.ase was fully entered 
into and discussed, eitlier by oj-al or written testimony, where no question was 
raised but all the parties interested declared themselves satisfied on tlie 
point; (2) uihI a linal decre'o is conclusive, notwithstanding it may have 
proceeded upon an ei’roueous view of llie law.(.'J) It, however, generally 
speaking, follows from the rule ’which requires a hearing and final decision, 
that a lindhig which is inconclusive, or which is based upon technical points 
and whicli disiiiisses a suit for any reason not on the merits, will not operate 
as a bar; as winu'e a demurrer was allowed ; (4) or a suit is dismissed for mis¬ 
joinder and failure to pay court-foes ; (5) or improper valuation ; (0) or because 
the permission of (lovenuiieiit was not previously obtained ; (7) or because of 
failiu’e to give security for costas; (8) or on the ground of jurisdiction; (9) or 
non-joinder of all proper parties; (iO) or as against a invrty whose nunio was 
ordered to be expunged from tlie record in a former suit; (11) or where a suit 
has been disiuisst'J for failure to pay the costs of sei*vicc of siunmons on the 
defendants; (12) or whon^ a suit to remove an atlaclummt is dismissed on the 
ground that the altaehment has already been remo\ed; (13-) or whore a suit 
has been dismissed on the ground that it was preiiuiture; (14) or wrongly 
framcd.Qb) In a suit to recover principal and interest due on a bond executed 


,(J) HeuNilvaru t\-Nilvaru, 1>1?. lit)(1881); 
Balkishaii* c. Kishaii Lai, II A. 148 (1SS8); 
as to cx piirlc hoc Moilhusialun v. 

Brao, Its 300 (1889). But hoc Kanakayya 
y. Jananlhaiiii Paddi, F. B., 30 M. 439 
(1!)10), a final decree is wliicli is neither 
under appeal nor liable lo be set aside or 
inmUficd on appeal. 

(2) Unudiis V. W’^addeU, L. 11. 5 Ap. Ca. 265. 

(3) flouri Koer y. Audli Ivoer, 10 C. 1087 
(1884). 

(4) Lakslunan Dada Naik r. Uauichandro 
L)ada Naik, 5 S. 48 (1880); L. Rf 7 I. A. 181; 

7 0. L. R. 320; sec Broughton, op. at. 94, 9i>. 

(5) Muhammad Salim v. Nabian Bibi, L. It. 

8 A. 282 (1886); Fatteli Singh v. Mussamut 
Luchmec Kucr, 21 W. K. 105 (1873). 

(6) BuUahh Jogi y. Narayan l^akhu, 4 B. 
H. R., A. 0., 110 (1806); see also Rajendro 
LallGossanii y. Shama Churn Lahori, 5 0.188 
(1879); Irawa y, Satyappa, 35 B. 38 (1910). 

(7) Pattaravy Mudali v. Audimanl Mudftih 
5 M. H. 0. R. 419 (1870): Putali Mehcti v. 
Tulja, 3B. 223(1879). 

(8) Rangrav Ravji v. Sidhi Mahomed, 6 B, 


482 (1882); soer. 173. 

(9) Bahaa Mayacha v. Nagn Sliravuc-iia, 2 
B. 19 (J87G); Mahubeer Singh v. llainbhajan 
(Sah, 16 C. 546 (1889); Bhukhandus Vijbhu- 
kliundos V. Lallubhai Ka.shidas, 17 B. 562 
(1892); Ram Govind Jha v. Mungur Ram 
Chowdhry, 13 C. L. It. 83 (1883); Ganesh 
Koer V. Umdat>un-nissa Begum, 0 N. W. P. 
77 (1874); Grish Ghundia Mookerjeo v. 
Ramessurco Dabee, 22 W. R. 308 (1874). 

(10) Pursua Gopal Pal r. Poonmnund 
Mullick, 21 W. R. 272 (1874). 

(11) Kalco Gooniar Butt Roy v. Pran 
Kishoree Chowdhrain, 18 W. K, 29 (1872). 

(12) Beascssui’ Bhugut v. MurliSahu, 9 G. 

163 (1882). \ 

(13) Kashinath Morshoth v. Rabehancira 
Gopinalh, 7 B. 408 (1883). 

(14) Lakshman Dada Naik v. Ramchandra 
Boda Naik, 6 B, 48 (1880); Shaikh Eiaheo 
Buksb v. Baboo Sheo Narain Singh, 17 W. R. 
360 (1872); Ramireddi v. Subbarwldi, 12 M. 
500 (1889). 

(15) Boohari Singh v. Lala Sewsui'un Lull, 
3 C. L. R. 395. 
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1)y iJic ([(ifoiidiints in favour of the plaintiff’s father (doconsed), it appeared that 
tlic plaintiff had previously brought a similar suit, which was dismissed for 
the reason that tlio plaintiff produced no succession certificate : it was held 
that the previous proceedings did not bar the present suit.(l) And generally 
a case summarily dismissed for a technioal defect or irregularity of any kind 
cannot operate as a res jud{cata.{2) Wliere a suit was dismissed, liaving 
regard to sect. 42 of Act I. of 1877, on the ground tliat the plaintiffs liad omitted 
to sue for possession, the decision was /udd no bar under sect. 43 (correspond¬ 
ing ■with 0. II. r. 2 of the present Code) to a suit for possession and to 
have a deed declared void.(3) lii a recent case in the Allahabad High Court, 
t'ft'o suits had been instituted by the plaintiff on the same day and in the 
same Court, he had made A. defendant to one and A. and 8. defendants to 
the other, and both suits liad been decided by a single judginont, followerl 
by separate decrees. In the fir.st suit A. appealed and in the other 8. 
only. During the pendency of A.’s apj)cal, 8. died and his appeal abated 
and the judgment in that suit became final. Hold thali the bearing of A.’s 
separafe appeal was barred.(4) Where a part)’’agreed to b(i bound by flic oatli 
of certain persons, and an issue wa.s thus decided, this was held not to be an 
adjudication which would have the effect of an estoppel in subsequent proceed¬ 
ings.(.j) No finding upon a question not directly put in issue, and no opinion 
incidentally expressed, can be regarded as a fimil judgment.(C) The dismissal 
of a suit under sect. 102 of the former Code (corresponding with 0. IX. j'. 8) for 
non-appc:i.ranco was not intended to operate in favour of the defondav.t as res 
judkuia. It imposes, however, when rcud with 103 of the foi'iiior Code 
(corresponding with 0. IX. r. 9), a certain disability on the plaintiff whos(! suit has 
been dismissed. He is thereby precluded from bringing a fresh suit in respoci 
of the same cause of ac(ion.(7) AVliere a plaintiff appeared in a suit gnd wclit 
into evidence, but before the evidence was closed made default and the case was 
dismissed, there was hold to be a bar.(8) There is no such thing known to the 
law as coiLstructive estoppel, and if there were it would not satisfy the rcquirc- 


(1) iVtajiLTUitiaia tJhetti r. iUuiuiigandi 
iScrvaigaraii, 18 .H. If.i6 (1895). 

(2) Rainiiatli llai Ohowdhai’i e Bhitghat 
Mohapatro, \V. K., Art X., ItO (1885); 
bhnkhoti Bewa i\ .Modhec Mundul, !) W. R. 
:127 (1888); apiirovcd in Ramircddi o. 
iSubbarcddi, 12 AI. 500 (1889); see also I’oglia 
.Malitoon i\ Oooroo Baboo Uunesli Rani, 24 
W. R. 114 (1875). [The striking ofi a suit 
on the day of hearing, because neither plaintiff 
nor defendant is present, does not bar the 
plaintiff from suing again.] 

(3) Ram Sewak Singh v. Nakchod Smgh, 
4 A. 26] (1882). 

(4) ' Anant Das e. Udai Bhan, 35 A. 187 

(193). ' 

() Keshava Tharagau v. Rudran Nam- 
hadri,6 M. 259 (1882); dissented from in 
Sanyasi Barity a r. .Artaswaro, 24 M. L. J. 


321 (1013), 

(8) Shib Nath Chatterjeo r. Nuliokisscii 
Chatterjee, 21 W, It. 189 (1874); tilicln 
lehharan n. Saukalchaud jetha, 18 B. 597 
(1893); see Shib Charan i.al r. Raghu Natli, 
17 A. 175 (1895). 

(7) Chaiid Koui' r. Pai tab fliiigh, 18 (.!. 98; 
L. R. 15 I. A. 166 (1888); sec also fcihankar 
Baksh !i, Daya Shanker, 15 G. 422 ; L. R. l.'i 
I. A. 66 (1887); Ramchandra Jivaji Tilve r. 
Khatal JIahomed Gori, 10 B. 28 (1862); 
Gobind Chundcr Add^ i'. Afzul Rabbani, 9 
C. 426 (1882); Ramohandra v. Bhikibai, 6 B. 
477; Rungrav Ravji i>. Sidhi Mahomod, 6 B. 
482,486 (1882); Ram Chandra v. Narringba- 
charya, 24 B. 251, 253 (1899). 

(8) Roma Nath Das v. Mohesb Cbandor 
Pal, 9 C. W. N. 679 (1900). 
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neiits of sect. 11. Wliere iu a former suit between tlie same parties in wliicli the 
ame claim upon title was made, a decree dismissed the .suit, but the judgment 
n the former suit stated that it was left open to tlio plaintiff to sue again and 
hat no matters affecting the rights of the part.ies were decided between them, 
t was held that the prior decree was not a final decision within the meaning 
)f the Code and il.o defence of re^ judicata was not maintained.(1) Wiere, 
rhough there has been a derision on other points, the matter of the second suit 
las literally not been deteriiiinod in the previous suit, there can bo as to it no 
■cs judicata.{2) The section does not apply where the former suit i.s wlth- 
Irawu.(.l) It has already been remarked lliat upon appeal a jnatb'r ceates 
o be res judicata. When a matter, althougli decided by the Court of first 
nstance or by the lower Appellate Court, is not decided by the last Courf- of 
Appeal, it has not been heard and finally decided. The fad of an appeal 
joing in point of form dismissed is not conclusive a.s to every point decided 
)y the lower Court.(4) As to the effect of withdrawal from a suit, sei^ nofe 
ielow.(5) The dismissal of a <-.laim after issue ha.s been joined, heca\isc the 
ilaintifi has faihsl fo produce evidence to .substantiate it, has the same effect 
ts .a dismissal founded upon (ividenee, and the subjes-t-navtter of such claim 
,vill he re.i judicala.{&j A subsisting judgment on an award i,s as binding as 
my other judgment.(7) As between the parties a deenu! arrived at after th<‘ 
akiiig of an oalh on a (juestion of fact in a case under the Oaths Act is none 
.he less a lliial .'idjndicaiaon.fy) A judgment hy con.seiit. is a.s effective ,'in 
iSto])pel IxU.ween the parties as a judgment whereby the Court exercises its 
nind o9i a emiiested cause.{!)) And where a Cotirl. ha.s heard and determined 


(t) Parsot.am Gir v. Narbada Gir. 21 A. 
r.O!) (189!)) 

*(2) EieUl, Ev. 28!); liroiighf on, o;?. r/t. lo.t, 
end cases tliore cited ; so wlicn' iKt issue is 
■aised aiul doeided, or an i.ssno is raid'd and 
die (!ourt declines lo dertdc it, there is, of 
mui’so, no eatnp]>el. . 

(3) llurdundyajia c, Maliiar, 2 Bonn L. II, 
S71 (1900). 

(4) Chunder Oooniar Milter v. Shib Sundari 
Dossee, 8 C. «31 (1882); il 0. L. R. 22; 
Gungabislien Bhugut v. Raglioonath Ojha, 7 
a 381: 9 G. b. R. 34 (1881); Nilvaru v. 
Nilvaru, G Bj, 110 (1881); t^mamoodeen 
Sowdaghur v. .Shaikh Eutteh All, 3 C. L. R. 
t47 (1878); Rajah Mokond Narain Deo ». 
Jonardaii Doy, 15 W. R. 208 (1871); Caspersz, 
3p. fit. 440, 344, 346; Kold, Ev. 289, 2t)0 
.As to an appeal putting an end to any finality 
in the decision of the lower Court, see 
Seosagar Singh v. Sitaram Singh, 24 C. 616 
(1897). 

(5) 0. XXIII. pod; Watson v. The Col¬ 
lector of Rajshahye, 13 M. I. A. 160, 170 
(1809); Bunwari Das v. Muhammad Mashiat, 
9 A. 690 (1887); Sukh bal v. Bhikhi, 11 


A. 187 (1888); Ram Oharan Buhardur r. 
Reaznddin, 10 C. 8.17, SM (1884): Casporsz, 
op. cif. 436-4.38; Field, Kv. 293, 234; 
U'Kinealy, Giv. 15*. Code, notes to s. 373. 

(6) Marriot e. Hamjiton. 17 East, 26!); ref. 
to ill Field, Kv. 271; Watson v. O'ho Collector 
of Rajshahye, 13 M. I. A. 170 (1869); Sahadeo 
Pandey v. Nokhid Pandey, 15 W. B. 573 
(1871); Mofizooddecnn. Shaikh Amooddeen, 
23 W. R. 68 (1875); Kartik Chandra Pal v. 
Sridtiar Maudal, 12 C. 563, 566 (1886). 

(7) Wozor Malhon v. Chani Singh, 7 C. 
727 ; 9 C. L. R. 377 (1881); foil, in Vyauka- 
tesh Chimaji v. Sakharan Dait, 21 B. 465 
(1896); see as to refusal to file an award, 
Muhammad Nawaz Khan v. Alain Khan, 

L. B. 18 I. A. 73 (1891). As to awards, sec 
further, Caspersz on Estoppel, 235, 238. 

(8) Ahmed v. Moidin, 24 M. 444 (1901); 
foil, in Sanyas! Baritya v. Artaswaro, 24 

M. L. J. 321 (1913). 

(9) In n South American and Mexican 
Co., 1 Ch. (1895) 37 (explaining Jenkins v. 
Robertson, L. R. 1 H. L, (Sc. App.), 117,122, 
125; ref. to in Minalal v. Karstoji, 30 B. 
395,403 (1906); and see The Bellcairn, L. R. 

L 
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th(i cnso. judicially, an<l there Jiaa been an appeal, wiiich lian boon witlidrawn 
owing to j! comprojuise entoretl into ])y llio parliop, the original dooision becomes 
a linal decision and operates as a bar to a second siiit.(l) When a 
d(u-vce is passed l)y consent of parties, the (piestion wlietlicr or not the c.om- 
])r()iniHc on wliicb siicb decree is based is valid, cannot be gone into on an ai)|)eal 
agaijist that decuH‘.{2) The Court, liowevcr, has jurisdiction to set aside 
a (U)ns('nt order npon any gi’ound wliich -would invalidate an agreement betwoon 
the j)ar(ies. )So a consent order wbieb bad been oom])ietod and acted upon, 
})ut without affecting interests of tliird parties, was set aside by the Court on 
the ground of common inistal\e.(o) Tlie t<5st for detiTinining whether tlierc’ is 
an esto})pel in any ])ariicular case is whether the parties decided for llicniselvcs 
the j)articnla-r matt<‘r in dispute and the matter was expressly (‘mbodied in the 
decree [)assed on the eoin]»romise.(4) Compromises of suits ]jy Hindu females 
are to be dealt with upon the principles apjdicable to alienations b}’ them.(5) 
'Fho rulings as to the eff(‘ot of rx parlc and uncxeouted decrees in subsequent 
suil.s (a (juostion wbieb has been considered principally in connection willi 
rcn( suits) are cnnfUcting.((») An ex parte decree is, wlien final, res' judicafa 
onlv so far as the decisiim necessarily decided an issue, Init nothing mon^ is 
concluded. The conclusive effect is confined to tlie jioint- actually decided.(7) 
Thus an c.c park- decree for rent eonelndos nothing more than that so mncli 
rent was due at a certain time from the tenant to ins landlord, and assuming 
that tlie plaint go(‘s no fudher, and luakes no claim for a (buhiration iis to the 
rate of tin; rent, tlie defendant having a pro]ier op])ortunity to meet the case, 
ihe rale of lent is not res jmlieata, even altlumgh the decree may recite or declare 


JU P. P. ini ; AiibhoyrKsury Dalx*** r. ({ouri 
Kimkur Paiidiiy, 22 V. 8 ( 50 , 8(51 (1895). 
(ir<jih fi(h}\; foil, in Nicholas v. Aspliar, 24 
{'. 21(1,257 (1890) ; Lak.sinisliankar lk*vshan- 
kar Vishmiram, 24 B. 77 (1899); see Lala 
Shil» Lai V. LftU (kniri Pro^^ad, 2 C. W. N. 
171 (1897); LakHhini Ammal r. Tikaraiu 
T<»vaji, ] M. H. Pv. 210(1893); Lakshnii- 
shankar v. Vislmurain, 24 B. 77 (1899); 
lJraaikumara(h Kannan Nayar r. Uram- 
Jvumarath Penju Nayar, 5 M. I (I882); a 
decl'tM* passed in uceordaiice with a eonijiro- 
miRc may i>e final under O. XXUI. r, 3, 

JiOftf. 

(1) Vytbilinga Mnp])anarr. Vijayatammal, 
fi M. 43 (1882); as io decrees by couseut dis¬ 
missing a suit, see The Bcllcairn, 1a B-. 10 
1\ D. J(il ; Broughton, op. cit. 102; and 
where the consent is that tho action 
discontinued, Owners of tlio Cargo of the 
Kronprinz v. Owners of tho Cargo of tlie 
Andaluaia, L. R. 12 Ayip. Ca-s. 250. 

(2) Bchari Lai v. Majid All, 24 A. 138 
(1901). 

(3) Huddersfield Banking Co., Ld. r. 


Henry Li.sfer A' »Son, Ld. (1895), 2 <‘h. I). 
273 ; as fo iho efieei of a elausi' nol eontained 
ill a ])o}iiijm of (■oni])r(mu.se being added in 
a eonseut ileereo, S('{' Raniesliwar I’ro.mid 
Narain Singh c. OliandreshwarPro.sad Naiain 
Singh, 7 il \V. N. 880 (1903). 

(4) \'rnkata P<*runial v. Thaf.lm llanm- 
samy, 35 A1. 75 ( 1911 ): Heliai-i Lai r. 
Baud Hiisein. 35 A. 240 (1913). 

(5) Kant Kumar v. O<’o 8aran, 8 A. 3(>5 
(1880); Ram Kuber Pamle v. Ram Dasi. 
35 A. 428. 

(0) Field, Ev. 2fl4-29i) ; (hsi’crsz, op. nt. 
441-440; Broughton, op. cit. 97, 98 ; Ma¬ 
haraja Becrchandor Manick r. Kamkishon 
Shaw (F. B.), 14 K L. H. 370 ; 23 W. R. 128 
(1874); Birchunder Manickya v. liutrisli 
Ghunder Doss (F. B.), 8 C. 383 (1878); 
Modhusudan Shaha Muiidul v. Brae (F. B.), 
16 0. 300 (1889), wliero the cases will lx- 
found cited and discussed ; and see Raj 
Kumar r. Alimuddi, 17 0. W. N. 027 (1912). 

(7) Modhusudan Shaha Mundul v. Brae, 
snpTa. 
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tilt! ratc.(l) Siioli deoreos generally will be held conolusive as to all matters 
wliioli shall liavc been heard and decided on the nicrits. A defendant respondent 
cannot avoid tlic application of the principle of rex judicata,^ by saying that he 
did not appear at tlie trial of the suit, and a plaintiff who has got an ex jmrtc 
decree on proof of his title or on failure of the defendant to prove a defence, the 
onus of proving whiv ii was on him, cannot be deprived of the full benefit of the 
dcei'i'c which he has obtained by the fact that the defendant did not ajipear 
in court to protect his own interest.(2) An ra pn-rtc decree in a suit for rent 
operates as res judie.ula upon the question of relation of landlord and tenant,(3) 
A finding on an issue, not necessary for the determination of the suit will not 
effect a res jitdicala. Where an issue is not necessary for the decision of the 
suit in which it is I'aised. the. decree, couched in general tenn.s, doe.s no), cover 
the liniling on that issue, nor can the insertion of such finding in flic decree 
give it tlie force, of rex jiidicala. The Code, does not eontemplate findings on 
issues being inserted in it, and tlicre is no seetion in the Code which makes it 
necessary .to ajipeal from the decree, because such finding has been inserted in 
it.(4) A decree, in a maintenance suit is not final in tlie sense that the rale, 
fixed can never be altered. AHert.d eircumstanees may justify a suit for reduction 
of maintenance or a suit for its increase. If there be such altered ciTc.umstances 
a previous decision will he. no haT.(5) An order of the .Small Cause. Court, 
made in a proceeding under sect. 278 of the, former Code, is an order made in a 
suit within t.lui incaniiig of sect. 37 of the Presidency Small Cause Courts Act (XV. 
of 1882), and as such is final.(G) A possessoiy suit filed in the Mamlatdar'R 
(lourt vHis dismissed by the Mamlafdar on the merits. The. ]iluintiff tlieic- 
upon filed another suit under sect. 9 of the Specific Belief Act in a (fivil Court 
wliieli allowed the, claim and passed a decree in his favour. It being contended 
tlyit the Maiiihitdar's decree barred the second .suit, it was held that the Mamlat.- 
dar’s deefsion was not eouclusive.(7) Where there are eonfiii'ting decisions, the 
last decision operates as a bar,(8) 

Preclusion by rule ( sect. 12).—See first paragraph of the iiot.es to these. 
Rect.ions. 

Foreign judgments (sects. 13 and 14).—The provisions of sect. 13 
have been rearranged, wilih a view to clearer stafcnient, and are substantially 
the same as tlio.se of sect. ] 4 of the last Code, with the exception of the addition 


(1) ModhusiKlm Slmha Mundiil v. Brae 
(F. ft.) JSC, .300 (1889), As to^wlather a 
decision on a previous rent suit ns to 
relationship of landlord and tenant wifi 
operate a,s rex jiidicrtfa on a subsequent suit 
for rent, see Article in 8 C. W. N. (No. 20) 
ccxiv., and eases there cited. 

(2) lliraj Mohini Lnssi v, Brimati Chinta 
Moni Jlasi, fi C. W. N. S77 (1001). 

(3) Raj Kumar v. Alimuddi, 17 C W. N. 
027 (1912). 

(4) Ghela Teliharam v. Sarikal Chand ,letha, 
18 II. .097 (1893); see iShib (Iharan Lai r, 
Baglm Na(,li, 17 A. 174 (189,r.); Irawa v. 


Satyappa, .35 B. 38 (1910). 

(5) Bangaru Ainmal v. Vijayamachi Red- 
dicr, 22 M. 175 (1898). 

(6) Beno Nath Baltibyal e. Nuffer Chunder 
Nundy, 3 G. W. N. 691 (1899); this judgment 
was leveracd on appeal upon grounds which 
rendered it unnecessary to decide whether the 
order was final untler s. 37 of the P. 8. C. C. 
Act; 4 a W. N. 470, 473 (1900). 

(7) Bamoliandra v. Narsinliaeharya, 24 B. 
251 (1899), disapproving of Kamohanrlra v. 
Bhikabai, G B. 477 (1882). 

(8) Mallu Mai !>. Shamman Lnl, 1 A. L, J. 
123 (1904). 
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of clause (n) and the omission altogether of the last clause of the former section, 
as to which, see post. A foreign judgment is a judgment of a foreign Court; 
as to the meaning of which term, see note.s to sect. 2, anle, and ante “ Court.” 
A foreign judgment may be used in two ways. It may he either pleaded by 
a defendant as res judicata by way of defence to the claim made against him, or 
a suit may be brought to enforce it. Sects. 13 and 14 recognize the effect of.^“ 
foreign judgment as res judicata, the latter section providing that wherpoi,^ 
foreign judgment is relied on, the production of the document duly authet on 
cated is presumptive evidence that the Court wliich made it had compel,-p i,.; 
jurisdiction. \Y,,g 

All judgments, whether domestic or foreign, if delivered by a Coupc 
without jurisdiction are void.(l) As regards competency, a question arose 
as to the meaning of the words “ Court of jurisdiction competent to try such 
subsequent suit ” in connection with foreign judgments. In the case of domestic 
judgments these words, as has been already stated, mean a Court liaring con¬ 
current jurisdiction with the Court trying the subseqiumt suit, whether 
as regards i.hc pecuniary limit of its jurisdiction or the snbjpct-maticv of the 
suit, to try it with ooncln.sive eftcc.t.(2) The .saiiK' construction has beeii^ 
given also with regard ts) foreign judgments; it licing held ihnt tlx; inerii, 
fact that tlie actual (second) suit could not have been tried iu the first Court 
did not matter ; it being enough if a suit of that class could have Ireen ti ied if 
the subject-matter of it liad been within the local limits of that (iourfs juris- 
diction,(3) it has been held that the determinatimi of an issue as to 
adoption in a suit brought in the Court, of a .N'ativc 8tatc for the vci.)vcry of 
land was conclusive on that question in a .suit brought in a British Indian 
Court for tlic recovery of property in British l.erritory.(4) ft. has, however, 
been doubted whotlier this decision i.s correct in ho far as it liolds tliat cx<dnsion 
on territorial grounds i.s not to he taken into account, it being poini.cd 
out, with reference to tire contention, that otherwise E.xplanation VII. of the. 
former Code (now seci.. 14) would be deprived of all meaning ; tliat there are 
many suits which arc within the jurisdiction Irotli of a foreign and domestic 
Court, to which that lijX])lanation would attach .(fi) The e.xistcms'. of juri.s- 
diction will pidmarily be determined with reference to the law of the country in 
which tliat Court may be, situate and from the (iovernment whereof it may 
derive its judicial poweT,(6) The Courts of otlier countries, however, arc not 
bound aud generally not inclined to recognize the jurisdiction as sufficient 
wlien it is conferred or exercised against tlic. general principlc.s of international 


(1) .See Authoi-s' Evidence A' »*oteB to 
H. 44. 

(2) Sec Babathat Nasharbhat, 13 B. at 

p. 228 (1888). 

(3) Ib. [See com iionts on this case in 
Piithisingji i'. Umf isingji, C Bom. L. R. 98, 
102, 103 (1903).] 

(4) Ib. 

(5) Prithisingji w. Umodsingji, 6 Bom. 
Jj. R. 98, 103 {l(M)3), per Sir lAWpence 


Jenkins, 0. J. It is poHsiblc that the question 
of Foreign Courts’ Judgments was overlooked 
when the section was amended so as to render 
competency of jurisdiction nceesaary in 
regard to the subsequenl suit also. See as to 
jurisdiction, Hukm Chand, C. P. C. 207. 

(6) Cartrigue i\ Iniric, 4 E. & J. A. ,448 C. ; 
Bikrama Singh i*. Bir Singh (1888). ?. R, No. 
191 ; Hukm fliand, 0, P. 0. 217. 
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law.(l) So in the under-mentioned case (2) it was lield tliat tlie Baroda Court 
had no jurisdiction over the dcfendanta who were British subjects I’csiding in 
British territory. 

The Indian Legi.slature, however, while recognizing foreign judgments 
as res judicala, did not adopt the view of the English Courts as to their 
absolute conclusiveness ; (3) and qualified the general rule enacted in sect. 11 
by a numbe’’ of limitations embodied in sect. 13. Res judicata, in connection 
witli foreign judgments, is only of limited extent. Jurisdiction and the exist¬ 
ence of the other elements common to both domestic and foreign judgments 
were formerly both dealt with in sect. 11, but jurisdiction is now separately 
provide for in sect. 13 («). 

Ihe other special limitations ])re8cribed by seel. 13. in order that a foreign 
judgment may operate as resjudicula. are— 

1. It must have been given on the merits. So a judgmwit of dismissal 
of a suit, as barred by limitation, will not be deemed to be on the, merits and 
therefore to operate as res judicata, except where that law not only bars the 
remedy but e.xtinguishes the rigjit itself.(4) 

2. There must be no apparent mistake of Intej-national or Indian law.(5) 
fn t lie under-mentioned case,(6) the Court relied on this clause in support of 
&e view that the judgment of a Court having jurisdietion otherwise than in 
iccordaTice. with the general principles of International law would not be res 
iudicata ; but this clause, has reference to the judgment itself and not to the 
juestioi^of jurisdiction, which is provided for in clause (o) and which must bo 
lealt with on general principles. As appears from the words used, a mistake 
>f fact doe.s not bar the operation of res judicala, the judgment being a bar 
wen though the foreign Clourt had come on the. evidence to an erroneous con- 
•kision as to the facts. Nor will a mistake as to the law of the country in which 
he judgment is passed, or of any country other than British India, affect the 
ijieration of the judgment as res judicata.Ci) 

It must not be contrary to natural justice. It is uever advisable to 
imit the meaning of wide terms intentionally used by the. Legislature. The 
voids aie wide enough, it ha.s been said, to allow of an investigation into the 
noral rightness of the deri8ion,(8) though they would not permit the Court 
jo inquire into the mei "s on the simple ground that the eonelusion drawn from 
be facts was en-oncous. For .such a ease assumes a mere, error in decision and 
loi. a contrariety, to natural justice. The. scope of the term has, however, as 
, niaiter of iieneral practieg, lieen restricted to narrower limits, being used in 


; (1) Hiikiii Uhaml, C. P. ('.219,223; bcc 
hrry & Co. c. .\p|iaBanti Pillai, 2 M. 407 
aial tile loading (leoision, (lurdya! 
Ingh Rajah of I’aridkotc, 22 (1. 222 
1894), and other eaapRcit.od post. Hr»> Plint 
■n Jtrs Jailiectrt, 21 Enoyc. Law, 281. Ab 
t) aeeoBSory BuitB, sen Kaaheo Nath v. Jh>h 
Cvisto Hamanooj, 10 W. R. 240 (1871); 
lorn bay Coast and Kivor .Steam N. Oo. c! 
Idno Heloux, 4 B. H. C. R.,0. U, 149 (I8B7). 

(2) Lakflhmishankai' i\ Vishnuram, 24 11. 


77(1899). 

(3) See Hukm Chand, Res. Jud. 578. 

(4) Sco Hukm (ihand, Res. .Tud. .580, 
C. P. {!., p. 225. 

(5) Ih., 582, C. P. C.. p. 22(i. 

(C) Hindo v. Ponnath, 4 M. 358 (1880). 

(7) Sec Ilukm Chand, C, 1>. C. 227; Res 
Ju<L 683-685. 

(8) lb., C. P. ( 1 . 228-231 ; Res Jud. 585 
594. 
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vcfcreiicc; latliiT to tlic conduct or mode of procedure of the foreieii Court than 
to the mcrita of tlie particular case.(l) Tliuu a dcciaioii jiussed without reason¬ 
able notice to the pei-sons concerned is contrary to natural justice.(2) This 
view is adopted by the ameudincnt, that it is the proceedings leading to the 
judgment wliich are to be looked at. 

4. The judgment must not Iiave been obtained by fraud. All judgments, 
whether domeatie or foreign, are void if obtained by fraud or collusion.(3) 
In the case of domestic judgments it lias sometimes hcen held that the fraud 
for which they may be set aside must be extrinsic to the matter tried in the 
cause and not merely that consisting in false evidence or forged iloeumenis 
submitted to the Court.(4) Tlie rule has been held to apjily to foreign j udgments 
also.(5) As regards these judgments, liowever, tlie weiglit of ojiiuion appears 
to be in favour of the contrary vicw.(G) 

5. It must not sustain a claim founded on a breach of any law in force 
in British India. If so, tlie judgment will not be enforced, even thmigli the. 
defect be not apparent on Ihc face of the ])roceedings.(7) 'This clause refuses 
recognition to every foreign judgment wliicli recognizes a legal relation con¬ 
demned in this country. But it has been held that a domestic judgment- is 
res judicala, even when its effect is to sanction wliat is illegal in f he sense of being 
prohibited by Statute.(8) 

Foreign judgments iti rem stand on a footing .somewhat difl’erwit from 
that of domestic judgments in rem as well as from liiat of foreign judgments 
tn personam. Their recognition and enforcement is still void of c-xjiryss legis¬ 
lative sanction, as w'hilc they are beyond the rule of res judicata, euimciated 
in these sections, there is nothing in sect. 41 of the Evidence Act to directly 
indicate tliat its provisions relating to judgments in rem are to be construed 
so as to include foreign judgments. But it is apjn'chcndcd that in analogy 
with the jiracticc of the English Courts, such judgments given in the exercise 
of probate, matrimonial, admiralty, or insolvency jurisdiction will, speaking 
generally, receive in India the same recognition as is afforded to domestic judg¬ 
ments of the. same cliaractor.(O) While as in the case of other judgments they 
are no loss binding because erroneous, foreign judgments in rem are generally 


(J) See Hincio i>. roniiath, 4 M. 359-365 
(JS80). 

(2) UangaruBftmi v. llalaBubiamanian, 13 
M. 496 (1890); Jones v. Zaliru Mai (1889), P. 
It. No. 60 [absence of actual notice]; Ijomlon, 
Bombay, etc,. Bank v. Burjorji, 5 B. 223 
1881) [no ie fmlo notice or what could be 
leenied equivalent to it]; Bikrama Singh v. 
Bir Singh (1888), P. E. No. 19 [notice must 
X) given of institution of suit and probably 
loticc a reasonable time before judgment, but 
be question of the irregularity of the 
iroccduro in serving process cannot bo 
liscussed ]. 

(3) 8eo Authors’ Evidence Act, notes to 

14. 


(4) lb. 

(6) Gastrigiie, r, Behrens, 30 L. J. Q. B. 
163. 

(6) Abouloff I!. Oppenheimor, 10 Q. B. 1). 
295; Vadala a. Lawes, 25 Q. B. D. 310 ; ref. 
Nistarini Dassi v. Nundo Lai Bose, 26 C. at 
pp. 910-913 (1899); and see these English 
eases commented on in Hukm Chand’s C. P. 
0. 233, 234. 

(7) Duohess of Kingston's Oise, Sm. L, 0., 
9tb oil., 812 ; Ilousillon v. Kousillon, 14 Ch 

D. 351. 

(8) Chaganlal a. Bai Harka, 33 B. 470 
(1909). 

(0) Hoc Authors’ Evidenee Act, notes to 

8.41. 
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open to tlic same objections as tliosc in pet'sonaw, Buch as want of jurisdiction, 
natural justice, or fraud.(i) 

Wliile tlie niles applicable to tht; class of cases where the defendant sets 
up a foreign judgment by waj'^ of de/efice arc contained in se<*t. 13 ; yet apart 
iroin the aniciidment of that section, introduced by sect. 5 of Act VII. of 
1888, no statiito’-y provision existed with reference to suits brought to enforce 
foreign judgments. That umendnicut, however, recognized tin; previously 
existing right to l)i'ing a suit on a foreign judgment, and in fact sucli judg¬ 
ments Jiave been frequently enforced by suit in tiiis country, being considered to 
impose a duty or obligation wliick the (?ouiis are bound to give effect to.(2) 
In respect ul the lattei- class of suits, the general rules arc tliat the judgment 
must he an adjudication upou the actual merits,(3) final and conclusive,(4) 
and may he iinpcaclicd upon the ground that Ihi* {h)urt was without jurisdic¬ 
tion to try the cas(5; (5) or that the dehmdant had not been summoned, and 
had liad no op])ortuuity of making a defence,(h) or on the ground of fraud (7) 


(1) Hukui Cliand's Res Jud. Ufj?. ‘ 

(2) Nallatambi Ponnusaiui, 2 M. 400, at 
p. 402 (1870); Ihiavauinhaukar i\ Pursadri, 
(i B. 202 (1882); Nalla Karuppa iSctthir c. 
Mahoinc’d Ihiiram .Saheb, 20 M. 1J5 (1800); 
Hukm (lhand's UeH d ud. 5J2, 570; Oaspt*rsz, 
E8tu])p{d, 150. All ant of Stalo, hnwover, 
naiiiiot be made th(; basis of an action, and bo 
roga'led a.s a foieign Judgmmit: Sriman 
(laswami r. (loswami, 17 B. 020 (1878). 

(2) Si‘eoluir (‘0 Buk.sliee v. (lopal Ohundor 
Samuutjdr) W. Ji. 500 (1871). 

(4) Nouviuu r. Freeman, L. R. 15 Ap. Ca. 
1; but tli<‘ pendency of an apjieicl in a foreign 
Court is no bar to a suit upou tlio judgment 
wliicli is the subject of appeal, ib. 12; sec 
Patrick Klieddon, 2 F. & B. 14. 

(5) Ah to jurisdiction, see Christion v. 
Deianney, 20 0. 931 (1800); h. c., 3 C. VV. N. 
014; Nalla Karu]»{ia 8ettiar v. M^boinod 
lburamSahob,20 M. lJ2(189(i),audSt;hibHby 
V. Westenliolz, L. K. 0 Q. B. 155,101; referred 
to and oxplay.ied in Curdyal l^ngh r. Kajii 
of Faridkot, 22 U 222 (1894); s. e., L. U. 21 
I. A. 171 ; Mathapi»a Chetti v. Chellappa 
Chotti, 1 M. 190 (1870); Gurdyai Siugli v. 
llaja of Faridkot, supra; Bangarusami r. 
Balasubramanian, J2 M. 490 (1890); Byed 
Moazim Hossein v. Robinson, 5 C. VV. N. 74] ; 
s. c., 28 C. 041 (1900); Hadjoo Kasseom v. 
JBaljee laup, 0 U. W. N. 829 (1902); Matliapjwi 
Chotti V. ChoUappa Chetty, 1 M. 190 (1876); 
as to the effect of apjxiarauco and voluntary 
waiver of objection to jurisdiction, Kandoth 
Mamnii v. Neolancherayil, 8 M. H. C. R. 14 


(1875); Fazal Bhau Khan v. Gafar Khan, 15 
IVL 82 (1891); Nallatambi Mudaliar v. Pun- 
uusaini Pillui, 2 M. 400 (1879); Kaliyugam v. 
ChokjUingu,7 M. 105 (1883); wliero tho sub- 
miasiau to jurisdiction is not voluntary, seo 
Parry & Co. v. Appasaini Pillai, 2 M. 407 
(1880). Wlioro thorc is no submission, see 
Gurdyai Blngh Raja of Faridkot, supra; 
Bivaranum v. Iburam, 18 M. 227 (1895). As 
to the transactions ol Joint Block Com- 
]>anies formed f(jr tiie jnirjiosc of carrying on 
busine.ss in a foreign country, see Nallatambi 
Mudaliar i\ Ponnusauii supra ; Kdulji 
Burjorjj v. Maiiekji Borabji l*atel, 11 B. 24! 
(1886); The Jjrmdon, Bombay, etc., Bank 
i’. Hurina.sji, 8 B. 11. C. H., (). 0., 200 (1871) 
[callordortroateda.s foreign judgment]; Tho 
Loudon, Bombay, etc,, Bank c. Burjorji, 5 B. 
223 (1881); The Loudon, Bombay, etc.. 
Bank v. Govind J-laiuchandra, 9 B. 346 (1885). 

(6) Ochseuheiu o. Papediur, post, per 
Mcllish, L.J.; Breelmrei’t Bukshco v. Gopal 
Chunder Bamunt, 15 W, R. 500 (1871); Byecl 
Moazim Ifosscdn n. Robinson, 5 0. W. N. 
741; 8. c., 28 0. 641 (1901); Hadjeo Kaseom 
f\ Had jet! Tsup, 6 G. W. N. 829 (1902); 
Hukm Oliand, Res Jud. 585 ; and ace as to 
notice, the cases rtdaling to companie.s citod, 
atiie, 

(7) SiX‘ehuroo Buksijee r. Gopal Chunder 
Bamuiit, 15 W. R. 500 (1871); BucLoss of 
Kingstonfe cttse, 2 Bm. L. Cu., 9tii cd., 822 ; 
tho <.Ucta in which apply to foreign as to 
English tribunals (Ochsenhoin v. Pa[>elier, 
pwi); Ochsonhoin v. Paj)elicr, L. K. 8 Ch. 
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in the iudgiui!nt.(l) It may, in fact, be generally said that whatever 
objeotioiiB are declared by the Legislatm’c to be admissible against a foreign 
judgment produced by a defendant in bar to an action are equally 
admissible against a foreign judgment produced by a plaintifE either to found 
or support an aotion.(2) There is, however, a distinction between a case 
in which a defendant puts forward a foreign judgment as a bar to a suit 
under sect. 11, and a case in which a plaintiff seeks to enforce a foreign 
judgment. In the former it may fairly be supposed that the parties sub¬ 
mitted to the jurisdiction of the foreign Court.(3) Jurisdiction being 
properly territorial and attaching, with certain restrictions, upon every 
person permanently or temporarily resident within the territory, does not 
follow a foreigner, after his withdrawal thence, living in anothoi' State. As 
to land within the territory, jurisdiction always exists, and may exist, over 
moveables within it; and exists in questions of stains, or succession, governed 
by domicile. But no territorial legislation can give jurisdiction, which a Court 
of a foreign State ought to recognize, over an absent foreigner owning 
no allegiance to the State so legislating. In a personal action, to which none 
of the above oases of jurisdiction apply, a decree pronounced by a Court of 
a foreign State in ahseulem, the latter not having submitted himself to its 
authority, is by international law a nullity. Not to the Courts of the State 
in which the cause of action has arisen, nor in cases of contract to those of 
the locus solutionis, should resoi't be had by the plaintiff, but to the Courts of 
the State in which the defendant resides, the Courts of the latter State having 
jurisdiction in all personal actions.(4) Though, as a general rule, a Court 
can exorcise jurisdiction over a foreigner only if he is resident within the limits 
of its territorial jurisdiction, and thou^ natives of British India are 
foreigners, yet they own allegiance to the common Sovereign of England and 
British India, and are subject to the supreme legislative authority in the British 
Empire. If, therefore, the supreme Legislature in the British Empire 
authorizes an Engli.sh Court in any class of oases to exercise jurisdiction 
over a non-resident foreigner by reason of the cause of action arising within 
its jurisdiction, and the foreigner is a native of British India, he cannot treat 
the judgment passed as a nullity, merely because he did not reside within the 
jurisdiction of the Court which passed it. Order XI. r. 1 (c), under the English 
Judicature Act, constitutes a Legislative Act of the sovereign power regulating 
the jurisdiction in the case of a British subject resident in British India and 
outside the ordinary territorial jurisdiction of thc^English Courtg, and givo.s 
the latter jurisdiction over such British subjects, assuming that the particular 
case falls within the order. But it is open to a defendant to show that this is 


■Ap. GSi5 ; Vsdala r. Lawes, L. ]{. 2,'> Q. R. D. 
■'UO ; Aboulolf v. Ojiiwulieimci’, 1,. R. ]0 Q. R. 
J). 205 : Wallingford c. Mutual Society, L. li. 
.G Ap. (fa. 701 [proof of fraud]; C'auimol r. 
Rcwcl, 3 H. &; N, til?, (146; Boioram v. 
Kamcenee, 4 W. R. 108 (I80r)) [limitation]. 

(1) SrcLdiureo Bukshco r. Oopal, supra. 

(2) Bikrama Singh v. Bir Singh (1888), P. 
R. No. 191, p. 600; Hukin (hand. Res Jud. 


.678, 57!». 

(3) ChriKlien v, Delanney, 26 ■ C. 931 

(1899). • 

(4) Gurdyal Singli r. Raja of Earidkot, 22 
0. 222 (1894); followod in Nalla Karuppa 
Settiar i\ Mahomed Iburain Saliob, 20 M. 112 
(1896): Cliristion v, Delannoy, 26 0. 93] 
(1899); 8. c., 3 0. W. N. 614. 
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uot 80 , and that the English Court had in fact no junsdiclion.(l) It is not 
sufficient p'ound for impugning the judgment of a foreign Court, which ordinarily 
proceeds in accordance with the recognized principles of judicial investigation, 
to show that in the particular instance its procedure may have been irregular. 
It may be assumed tliat the procedure was regular, but if there was 
irregularity, it would not be sufficient ground for refusing respect to the 
judgment. (2) 

On the other hand, as has been abeady observed, the general rule is that a 
Court which entertains a suit on a foreign judgment cannot institute an inquiry 
into the merits of the original action or the propriety of the decision.(3) This 
rule, however, was in the last (.lode abrogated with reference to the judgments of 
certain foreign Courts in Asia and Africa by the enactment in sect. 5 of Act VII. 
of 1888, amending sect. 13 of the Code, and wliich enactment was passed with 
reference to the arguments urged by the Bombay High Court (4) for distin¬ 
guishing the judgments of the Courts of native States from those of other 
foreign Courts. So where a suit was brought in a (lourt in British India 
upon the basis of a decree of tlie Council of Regency of the State of Rampur, 
it was held that the Court was empowered by sect. 14 (corresjionding with 
sect. 13) of the Code of Civil Procedure, as amended by Act VII. of 1888, to 
consider the merits of the case in which the decree of the Council of Regcnc}^ 
had been passed.(.l) It was held in effect by the Madras High Court that 
this amendment did not alter the general rule already mentioned, except 
by vesting in the Court a judicial discretion to inquire into the merits of any 
case in which it apjreared that no confidence was to be reposed in the judgment of 
a foreign Court, being one of those which are mentioned in tiie amended section. 
A party to an action on such a judgment had not a right to have the case reheard. 
All that the section said was that the Judge was not to be precluded 
from inquiry inliO the merits.((i) The last paragraph of tlie corresponding 


{!) Syod Moazijn Hos.SL‘in v. Itobinson, 5 
('. VV. N. 741; B. 0., 28 0. 011 (PJOl). 

(2) Nallatamlji Mudaliar c. Ponnusami 
Pjllai, sujmi, at p. 40ti; as to limitation, tu'dr 
ib. ; and Parry & Co. r. .tppasami Pillai, 
aayjra. 

(3) BhavaniBhankariShcvakramc. Pnrsatlri 
Kalidas, « ii. 2fl2 (1882); Bolorara r. Ka- 
moenoe, 4 W.*R. 108 (180.’)); Honderson v. 
Henderson, 0 Q. B. 288,289; Bank of Austm- 
lasia ». Nias, l(i Q. B. 717, 735; Scott c. 
Pilkington, 2 B. & S. II, 41; Ooliseniiein r. 
PajK'lior. L. R. 8 Cli. Ap. 095 ; Godard c. 
Gray, L. H. 0 Q. B. 139; Bank of AustralaKia 
r. Harding, 9 0. B. 091 ; lie Constl Bri&sae c. 
Hathbono, (i H. & N. 801. 

(4) BhavanishankarShovakrain c. Pursailri 
Kalidas, 0 B. 292 (1882); Himmat Lai c. 
Shivajirav, 8 B. 533 (1884); in which it was 
held that no suit was maintainable founded 
upon the judgment of a Court of a native 


State. The contrary opinion prevailed in the 
Madras Court: Saina r. Annanialai, 7 M, 104 
(1883), and has, since the amendment of the 
section, been adopted by the Bombay High 
Court: Mayaram r. Itavji, 24 B. 80 (1899) 
{a suit will lie on the judgment of a Court in 
a Native State]; a. c.. 1 B. L. It. 539, where 
the preceding eases are reviewed. And in 
Gurdyal Singh v. Raja of Faridkot, 22 C. 222 
(1894), the Privy Council hold that there 
was no ground for supposmg that no suit will, 
lie utxin the judgment of recognized foreign 
Indian States. See notes to s, 9. The last 
]Miragraph t-o s. 14 of the former Code was 
added to enforce the view of the Madras High 
Court. As to execution, see a. 113, post. 

(6) 'rhe Collector of Moradabad r. Harbans 
Singh, 21 A. 17 (1898). 

(6) Fazal Sahu Khan v. Gafar Khan, 15 
M. 82 (1891). See also The Collcolor of 
Moradabad e. Harbans Singh, 21 A. 17 (-1898). 



104 


THE CODE OE CTVIE rBOCEDUBE. 


iSec. 14. 

section in tlie last Code lias been now omitted, and no distinction now exists 
between the judgments of Asiatic and African Courts and other foreign Courts. 
Whore a decree is obtained upon a foreign judgment it is to be executed accord¬ 
ing to the provisions of the Code.(l) The judgment of a foreign Court obtained 
on a decree of a Court in British India is no bar to the execution of the original 
docreo.(2) Sect. 112 provides for the execution of decrees of Courts established 
by the Government of India in Native States, and sect. IIU allows of the execution 
in particular instances, upon the permission of the Governor in Council, 
of the decrees of other Native Courts as if they had been made by the Courts iu 
British India. 

It is a wcll-rccoguized principle that crimes, including in tliat Icnu all 
broaches of public law punishable by pecuniary mulct or otherwise, at the 
instance of State Government, or of some one representing the public, are local 
ill this sense, that they are. only cognizable and punishable in the country 
where they were committed. Accordingly, no proceeding, even in the sliape 
of a civil suit, which has for its object tbe enforcement by the State, whether 
directly or indirectly, of punishment imposed for such breaches by the lex fori, 
ought to be admitted iu tlie Courts of any other country.(3) 

Interlocutory orders and orders in execution proceedings.— Sect. 
11 is not exhaustive of the effects of the principle ol res judicata.[i) These 
orders, if not appealed from, are binding upon tlie parties iu all subsequent 
proceedings in the same suit. Though sect. 11 of the Code does not in tornus 
apply tn these orders, yet the principle wliicli underlies it is equally applicable 
tn them as to regular suits. The Privy Couuc.il, speaking of such an order, 
lu'.ld that, “ It was as binding between tlie jiarties and those claiming under tbcin 
as an interlocutory judgment in a suit is binding upon tlie parties in 
every proceeding in that suit, or as a final judgment iu a .suit is binding upoh 
them in canp'ing the judgment into execution. The binding force, of such 
a judgment depends, not upon sect. 13 ol Act X. of 1877. but ufioii general 
principles of law. If it wore not binding there would bo no end to litigation. (5) 
Tiic principle of res judicata applies to prevent parties raising a second 
time in the same suit, or in the same cxceution proceedings, an issue 
which, in tiiat suit or on tiic execution proceedings in that suit, had been pre¬ 
viously determined.(()) Orders in execution proceedings, if not appealed from, 


(1) Kandasami I’illai v. Moidin Sail), 2 M. 
337 (1880). 

(2) Pakui’uddin Mahomed Aasan v. Odicla} 
Truatoe of Bongal, 7 C. 82 (1881). 

(3) Huntington v. Attrill (1893), A. 0. at 
]). 155. 

(4) Mancliharam c.Kalidaa, 1911.82(1(1894). 

(5) Rani Ivirpal v. Rup Knari, (1 A. 2(19; 
L. R. 11 I. A. 37 (1883): and ace KrlBhcn 
Sahai r. Aladad Khan, 14 A. ()4, 00 (1891); 
llandoy Karim v. Romesh Ohundcr, 9 0. 0.5, 
07 (1882); .Mungul Pershad Dicliit v, Grija 
Kant Lahiri Uhowdiy, 8 C. 61; L. R. 81. A. 
123 (1881); Beni Ram v. Kauu Mai, 7 A. 


102; L. R. 11 1. A. 181 (1884); eaaea cited in 
Oaaperaz, op, eii. 349-351 ; Tlcld, Ev. 290, 
297; Lakehmanan Chetti e. Kuteayau Chetti, 
24 M. 669 (1901); Shcoraj iSingh r. Kamoahar 
Nath, 24 A. 28 (1!K12); Nabi Muhammad v. 
Jwala, 27 A. 148 (1904). In Hal Moliorbai 
i\ Magan Chand, 20 B. 00 (1004), the e.’iecu- 
tiou proueodiiiga which were held a bar were 
in a former auit. Aa to awarda, see Caaperaz, 
235, 236; Coventry v. Tulahr Praaiul, 8 
C. W. N. 672 (1904). 

(6) Bohari Lai v. Majid .\li, 24 A. 138 
(1901); Vithoba v. Tejiram, 14 Bom. L. R. 
264 (1012). 
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are binding upuji the parties to the suit in all subseipuent jiroeecdings in tliat 
suit, on principles analogous to those of res jtidicida strictl}’ so called. It is, 
therefore, necessary to constitute a bar that there sliould be a hearing and 
linal decision. Where an apprlication for execution is allowed to be withdrawn, 
the matters in dispute are not heard and decided. Thci'c is, therefore, no res 
judtcala.{l) Though a decree does not in terms give ii certain relief, j’ct if 
it is const)'..ed in orders pa.ssed upon it as having giv<'n that relief, it is not 
competent to the Court on a subsequent application to treat those orders as 
erroneous and put another construction on the dceree.(2) Sect. 47 diflers 
from soot. 11 in this respect, tluit the latter section bars not only the trial of a 
suit or issue, who e the suit or issue had been previously hcai'd and determined, 
but also the trial of an issue which should have been raised in a previous suit 
by eitliei' party. When an issue arising out of the cxeuiiiion of a decree has not 
been raised and determined under sect. 47, there is nothing in that section to 
prevent a dcfemlaiit, in a separate suit subsequently brought, from raising 
that i.ssue in that suit.(3) If or a case wliere a previous application for execution 
wa,s refused anti judgment-debtor's objection as to limitation disiillowed, and 
as to the effect of such an order in a subsetiueut application for execution, see 
bclow.(4) A judgjiicnt-debtor cannot question the right of a decree-holder 
to apply foi' execution when execution has been on previous occasions applied 
for by the lattei', aiwl grantitd by the executing Court.(r)) In the under-mentioned 
case.(6) it Wiis held that though the analogy furnished by sect. 11 could not 
be altjjgotlier left out of sight in the application there dealt with, yet the Court 
ought to facilitate inquiries whicli are necessary for the purjiose of eai'vjnug 
out decrees passed by it, and to accept with readiness any Information wliich 
.allows that the litigants have disregarded any jiart ol the Court s decree. It 
*voul<l be wrong to dismiss an aj)plication made with the, above jiurpose, simply 
because the iijiplicant may have made the same endeavour without success in 
another [U'oceeding. 

A witness in a proceeding under sect. 1-15 ol the Criminal Procedure (.ode 
had asked for his costs in the Magistrate's Court but had been refused and was 
referred to a civil suit. On Iiis bringing sucli suit it was held that there was no 
:Kljudication, no issues, no contesting parties, and that therefore the principle of 
res juilicaia did not apply. (7) 

The grant of letters of administration by one High Court does not prevent 
another High Court from entertaining a petition for probate.(8) 


(1) llsri Oaneah iK 'yaimiuabai, 23 B. 35 
(1897). In Bhavaiiiahankar i'. NaranBhaakar, 
23 B. ,530 (1890), it was held, with reference 
to B. 211 of the former Civil Procedure Code 
(now Beet. 17), that tile Judge could and 
sliould have acted in the execution proceed¬ 
ings upon the determination ho had come to 
upon the some point in the suit: Vithoba v. 
Tojiram, 1-1 Bom. L. R. 2G4 (19)2). 

(2) VenkataiiaraBiniha Naidu c. Papam- 
mah, 19 M. 54 (1805). 

(3) Nil Kama! Mukerjee v. Jahuabi Ohowd- 


burani, 26 U. 1)40 (1899). 

(4) Bholanath Daas v. Prufulla Nath 
Kundu Chowdhry, 28 C. 122 (1900 ); dist. in 
Vyapuri e. Cludambara, 2.4 M. B. J. 26 (1912). 

(5) XJmrao Singh v. Lachmi Narain, 1 A, 
te J. 80 (1903). 

(6) Hari Narayan v. More Narayaii, 4 B. L. 

B. 060 (1902). 

(7) Nemai Chandra Ghose Ajahar Chow- 
dhury, 8 0. W. N. 178 (1903). 

(8) In the goods of Charlotte Re Igors, 8 

C. W. N. oUxxiv. (1904). 
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In a suit tor jirobate, tlie caveators assailed the whole of tlie will on the 
ground of undue influence, but the probate Court granted probate disallowing 
the objection. Held, that in a subsequent suit it was not competent for the 
caveators to show that an}' particular clause in the will had been inserted through 
undue influonce.(l) 


Place of Sdino. 

15. Every suit shall be instituted in the Uoui’t of the lowest 

Court in which suits grade competent to try it. 
to be instituted. 

“ Shall be instituted.”—^There is no provision either in the various 
Civil Court Acts or in the Code prescribing a minimum jurisdiction as there 
is prescribing a maximum jurisdiction. A superior Court i.s by this section 
forbidden from trying a suit cognizable by an inferior Court, not on account 
of any inlierent ineompetenoy to try it, but on grounds of public convenience 
and economy. It has been, thought that this section pTescribed a minimum 
limit of jurisdiction, and that, for instance, a Subordinate Judge would have 
no jurisdiction to try a suit which, owing to its value, was triable by a Munsif. 
But it has been held that this section refers to procedure only, and regulates 
the practice of the Courts, hut does not deprive any Court of jurisdiction which 
it ma}’ otherwise possess.(2) The section is merely directory, and does not oust 
the jurisdiction of a Subordinate or District Judge; (3) and the institution of 
a suit cognizable by a lower Court in a Court of higher jurisdiction is merely 
an irregularity which does not affect the jurisdiction of the Court (4) 
or the merits of the case (6) and such as was covered by sect. 378 of 
the former Code.(6) 

As to Lower Burma, sec Lower Burma Courts Aci., "VI, of 1000 ; Central 
i’roviiiees, sect. 16, Act XVI. of 1885 ; Punjab, Act XVIII. of 1884 ; Ajracic, 
sect, 25 of the Ajmero Courts Regulation, I. of 1877. 


(1) Nuzlist-u(l Douls Abbas Hosscin i'. 
iViirza KurratuJain, 31 0. 1815 (1903). 

(2) Sec tollowiug nok's, 74u' same view 
was taken under the Code of 1859: Russick 
Chunder Mohuut v. Rain Lall Shalia, 22 W. U. 
301 (1874); .Iny Kishen Das Turnbull, 24 
W. R. 137 (187.')) (but the plaintilY should 
not be allowed any more for costs than ho 
could liavc recovered if he luid sued in the 
I'iulit Doiirt]; iSufcoooUah Sircar v. Jlegum 
Uibee, 2!) \V. H. 219 (1876) [the.fudgeshould, 
however, if be lind the suit to lie triable by a 
lower grade Court, soiwl it to that Court); 
.\la,saoollah Khan e. Ram Ijill Agurwollah, 
6 C, () (1880); Hukm Chand, Res Jud, 284 ; 
Tangor e. .faladhar, 14 C. W, N. 322 (1909). 

(3) Nidhi Lai p. Mazhar Husain, 7 A. 230 


(1884); Krishnasami r. Kanakasabai, J4 M. 
183 (1890). It appears, however, to have 
been assumed in Velayudam v. Arunacbala, 
13 JL 273 (1889), that the jurisdiction of the 
Higher Oourt was excluded, the objection to 
the jurisdiction having been taken for the 
frrattimeonsecondapixjal; but see Ramayya 
r. Subbarayudu, 13 M. 25 (1889). 

(4) Matra Mondal i’. Hari Mohun Mulliek, 
17 C. 155 (1889); Ram Narain Singh r. 
Miria Koery, 25 0, 40, 48 (1897). ' 

(5) Augustine r. Mediyeott, 15 Al. 241, 246 
(1892). 

(6) Matra Mondal v, Hari Mohun AIuHick, 
17 C. 155 (1889); Najib Beg t\ Jodha (1888), 
P. R. No. 184, cited in Hukm Chand, 0. P. C. 

240 . 
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Court.—Tlie terni “ Court of the lowest grade ” refers only to Courts to 
which the Civil Procedure Code is appnoable.{l) It has been tlierefore held 
in Madras that Small Cause Courts had concurrent jurisdiction with Courts of 
Village Munsifs to hear suits which are cognizable by the latter.{2) 

“ Lowest grade.”—Throughout the country there are Courts of different 
grade ,3 liaving jurisdiction in suits of different amounts in certain prescribed 
local areas. The pecuniary jurisdiction must be determined with reference 
to the various Acts constituting the Courts and the question of the valuation 
of particular suits, in order to ascertain within the jurisdiction of which Court 
they fall, by reference to the Court Pecs and Valuation Act, and the cases 
decided thereunder, to which reference has been made in tho notes to sect. 9, 
ante, “ Pecumarii Jurisdictim:’ Sect. 144 of the Bengal Tenancy Act was 
held to be controlled by sects. 15 and 17 of the former Civil Procedure Code. 

A suit for rent is therefore to be instituted, subject to pecuniary limitations, 
in the Court of the lowesi, grade competent to try it.(.3) Wliere there were 
two plaintiffs, one of wliora .should have sue<i, if sole plaintiff, in the Subordinate 
.ludge's Court as the (loiirt of lowest grade, and the other could, by reason of 
the provisions of Act XX. of 1803, only sue in the Bi.strict Court, it was held 
tliat as it was competent for the plaintiffs to join, tiiis section did not appl)’ 
.so as to prevent the first plaintiff from joining with tiie second in instituting 
the suit in the District Court.(4) 

“•Competent to try.”—Competency here means jurisdiction. The com- 
pet.ency of a Court depends upon the nature or subject-matter of a suit, and 
upon the local and pecuniary extent of the Court’s jurisdiction. As regards 
the first,, certain Court-s arc Courts of special jurisdiction, inasmuch as .some 
tdasses.of cases involve disputes with which superior or specially experienced 
tribunals are part.icularly familiar, and wliich can more satisfactorily be 
disposed of by them: .siioli as Revenue, Admiralty, Probate, Divorce, Patent, 
fusolvency Courts, and tbe lihe. Purtlier, cases of importance affecting 
considerable interests or involving questions of intricacy are left to be 
determined by the higher grade or sufierior Coui-ts.f.O) So suits lor damages 
for the infringement of the exclusive privilege to an invention or of a 
copyright in a design under tlie Inventions and De.signs Act,(6) or, for 
damages for the infringement of the copyright in books,(7) have been specially 
made cognizable only by District Courts. So suits under sect. 92, post, can be 
instituted (jnly in a .High £!onrt or District Court. Miscellaneous proceedings 
unconnected with suits are generally triable outside the Presidency towns by 
District Courts, though sometinies Subordinate Courts are empowered to 


(1) Mirkim-n v. Kaiiftrsa, 13 M. 145 (1889). 

(2) Ib. 

(3) Fazlur Rahim v. Dwarka Nath 
Ciioffdhry, 30 0. 453 (1903); s, c., 7 0. W, N. 
402. 

(4) Narayaiia Kiiraarasami, 23 M. 537 
1899). 


(5) Hukm (-hand, f-. K C. 238; H(‘s. Jud. 
281. 

(fl) Act V. of 1888, 83. 29, 57. 

(7) HameodooIIah v. Mahomed Asghur 
Hosscin, 6 C. 499 (1880); Ledgard v. Bull, 9 
A. 191 (1886); s. 7, Act XX. of 1847, as 
amended by Act XTT. of 1876. 
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dispose of i.lieni on ii relerenoc by the District Coiirt.(l) And iji Bombay 
the. District diidfje can alone take con;iiizanr,o of suits in wliicli the tiovevninent 
or any olficer of (lovernnicnt in his official capacity is a party.(2) 8o in 
Madras, a suit by a zemindar for the dismissal of a zemindari Jearvam cannot 
be cntcTlaincd by a District Munsif, such suit being cognizable only by a Sub¬ 
ordinate or, if none, a District Judge.(3) On the other hand, cases of 
easy settlement and minor impoidance arc relegated to petty tribunals or to 
special Courts, such as Small Cause Court-s or Village Munsifs’ Courts. See 
generally as to jurisdiction over the subjcct-inatter and persons, the notes 
to sect. !1, anle, and tlie same also as to locality of jurisdiction, wlucii is more 
parti<'ulai-ly deali. with in the next four sections and the notes thereto. 
The present section has reforeiice mainly to the, pecuniary jurisdiction of 
Courts, the limitations of which, in regard to different grades of civil Couits, 
Viiry in the several pro\-inces of British India. Bee noles io sect. 
anle. 


16. Subject to tlic pecuniary or otlier liuiitatioiis proRcril)ed 

Saltstobeinsmuted 

where subject-matter (a) for tlio, recovery of ii)miovoa])Io 

property, with or witlioid rent or 

frofits, 

{h) for tlie partition of iuuuoveable property, 

(e) for tlie foreclo,sure, sale or redemption in, the case’ of a 
mortgage of or charge wpon immoveable property, 

{(1) for the determination of any otlier rigid, to or interest 
in immoveable propeity, 

(c) for compensation for wrong to immoveable propeiiy, 

(/) for the recovery of moveable property actually under 
distraint or attachment, 

shall he institided in the Conrt within the local limits of 
wliose jurisdiction the property is situate ; 

Provided that a suit to obtain relief respecting, or com¬ 
pensation for wrong to, immoveable property held by or on 
behalf of the defendant may, where the relief sought can he 
entirely obtained through his personal obedience, he instituted 
either in the Conrt within the local limits of whose jurisdiction 
the property is situate, or in the Com-t witliin the local limits of 


(1) Sco 8. 20, iSuccossion CprUfifate Act, 
1889 ; Bengal Civil Courts Act, XU. of 1887, 
as regards Probate and A<lininistration. 

(2) Bombay (!ivil Courts Act, XIV', of 1809, 
H. 92, as amended by b. 10, Bombay Jtevenue 
Jurisdietion ActB, X. of 1870; b. 3, Act XV. 
of 1880; Act XU. of 1891 ; but not where tho 
defendant official is sued as a private iierson: 


GopiMfthableswar v. Sheso, 12 B. 358 (1887); 
as to suits against a niunicipalitj*: Ahmeda- 
bad Muiuci|)ality v. Maliamod Jamal, 3 B. 140 
(1878); suits to which Collector ia a party : 
Musa Miya Saheb v. Sayad Culani, 7 B. 100 
(1882). 

(3) Venkatanarasimha p. Suryanarayana, 
12 M. 188 (1888). 




Pap.t I. 
Sur. Hi. 


SUITS IN GTINKRAL. 


m 

whose jurisdiction the defenHant actually and voluntarily resides, 
or carries on business, or personally works for gain. 

Exfl-an(}tion.- In this section ‘‘ pro])erty ” means property 
situate in British India. 

“ Pecuniary or other limitations.” —Sec ns to those, noios to .sects. 9 
and 1 . 0 , ante. 

Scope of section.- -Tlii.s section deals with local or temforial jurisdic¬ 
tion. wliicli in the. case of real actions depends on tli(> siUiation of the 
l>ro]>erty in litigation, and scet. 20 deals witli personal actions which 
depend on tlic plac(( of accrual of the cause of action, oi- the re.sidenee of the, 
(hdendant. The. general rule of local jurisdiction, of which this so<-tion is an 
onihodiniont, is that inniiovcablc ])ropcity is exclusively subject 1o tlio law.s 
and jurisdiction of the (tourts of the country in 'which it is .situate. It 
follow,s from this that no other laws or Oourts can affect it. As oxprc6.sly 
stated in the Et-plannlkm, the Courts of this country have, subject to the 
])roviso, no jurisdiction in respect of immoveahlc ju'operty situate outside 
l-iritish India.(1) But all property whh'li has .a foreign origin is not always 
outside the juvi,sdiction of Courls of this couutTy.(2) AVlicrc, however, a suit 
was brought in tlu' Court of the Subordinate .ludgc of Mir/.apur for redemyi- 
tjon of lands lying wititin that district, hut included in Iho same mortgage 
with otlii'i' lauds lying within the family domains of the Maharajah of Benares, 
it wasjield that as tlie Court had jurisdiction to entertain the suit in respeet 
of the iimnoveahle property in Mirzapnr, that jurisdiction could not he ousted 
hciamse in the course of the trial of llic suit it beoame ncce.ssary incidenlally 
to decide, for the jmrjioses of the suit, questions relating to mortgaged property 
iTeld by,the, defendants ouisidc the jurisdiction, in order to determine whetlicr 
the, plaintiiT had a right to recover the mortgaged pro]iert,v situated in 
Mirzapur.(y) 

'This Bcetion does not ajiply to the original civil jurisdiction of the 
Pi-esiileney TTigh Courts, w'hieh arc governed by clause 12 of the. Letters 
Ihitent, W'hieh emjiower.s t.hem to try suits for land or other immoveable 
in-ojKTly if suc.h land or iiroperty shall bo situated either wholly or, in ease 
the, leave (4) of the Court .shall have been first obtained, in part, within the, 

(1) .See Tlukin Oliand, Res ,Tutl. 324, 340; thnrefon' not to full within file tenn.s of the 
JVem ('hand J)oy v. Molthod.a»t)cbi, 17 ('. R(.etion.. 

f.O!), (O.i, F. R. (1800); Raglm Nath Da.s r. (2) Kashinath r. Anant, nupru. 

Kukkan Mai, 3 A. .708 (I.S81); Kesbav v. (3) (Jirdhari r, Shnoraj, 1 A, 431 (1877); 
Vinayak, 23 Ji. 31 (1807). .So a Court nannot and we llolak™ e. Thakoor, .7 C. 028 (1880). 
declare a charge on pro])erty wholly outside (4) A.s to leave generally, see the following 

it.'i jurisdiction; Giidri Lai e. Jagannath eases : It must he obtained before thn institn- 
Rain, 8 A, 117 (1880); and the decree can tion of the suit : Abdul Hamed r. Promotho- 
only be given (dloct to ns a in(jncy decree : nath Bose, 1 Ind. Jnr, N. S, 218 ; Rampurtab 
ib. ; Mahomed Khnicel r. .Sonn Kooer, 23 r. Promsukb, 1.7 B. 98, 07 (1800); tbo leave 
W. R. 123 (1874). Soo Baldoo Doss v. Mool so given is in respect of tho cause of action 
Kooer, 2 N. W, P. 19 (1870). In Kashinath stated in the plaint and docs not cover an 
Anant, 2 B. L. R. 47 (1809), the. .suit was amendeil jilaint; Rampurtab n. Pi'emsukh, 15 
held to lie excluded by the explanation, and B. 93 (ISSO)-; and .whore a new defendant is 
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Ideal iimlts of tlie ordinary original juriBilictiou of the High Courts. The High 
Courts have therefore jurisdiction if the land is in part within tlie jurisdiction.(1) 
As to what suits are deemed to he for larul/^ see post. 

Immoveable property.*-As to the meaning of this expression, see 
notes to sects. 2, 4, ante. The following have been lield to be bucIi : lands; 
bouses; and such other things as are physically incapable of being removed; 
ineorpor(*al hereditaments not of a purely personal nature ; rights of ronmion, 
way, and f)tiier profits in alieno solo; rents, pensions, and annuities secured upon 
land, but not ])ensionH and annuities not so secured ; (2) mishaslmn allowances 
charged on revenues of certain villages; (3) au easement; (4) standing e^rops; (5) 
a tree standing on laud; (6) thelife-intorestof a widow on income arising from 


/r<'sh Icuvc to hu(* iiiuy Ik* nm;swiry: 
Uatiijuirlaf) Pddlibai, 20 li. 707. 772, 774 
(1801*}; Kodliliai v. Kani[>urtal), 17 H. 4(M5 
flSO.’i); it \h imt. a tiipre foriuivJ order or an 
oi'tlcr r<‘gulal-in !4 prfxrdun*. but one giving 
jiirindii-tion. l*ajn[iintn,b i\ ^■'l•t•nl,sukb, 
utp. 07 ; Madjoc Ismad r. llndjee Mahometl, 
KJ lb b. U, nl (1871): i( miiftt Ik' dtstinetly 
s(Migli(. and iiljtaiticd. nnd cannot lx- implied 
from the fact timt. tin* plaintiff h.%s K*a\e lo 
sue iu Jormfi fuiiijuii.s : .lairam r. Ainmrunu 
4 11. IS2 (1880); l,hi' i^iajilin" of leave w » 
matter of disori'tion. and Iiu.h bi-eii reftt«*(l 
where the jilaintiff, d<'fendanl. und witnesses 
re.sided at a long <[istunc(‘ from Claleatta, and 
th(‘ decree, if obtained, couhl be satisfied 
from proiK'rty outside the local jtinsiliction : 
Padlm r. Mueksoodun, 2! \V. It. 204 (1874); 
al.so where as t o the great bulk of the claim 
the eaus(‘ of aetiou aro.se l•l3(•wlKT<•: IV 
N<m/.a r. ('nies. :{ .Mad. H. C. H. H84 (1808); 
Kes;iowji r. laiekniidas, ).‘t B. 4II (1889); 
|(‘a\e lias been given it being resiTved to the 
deh'iKiaiit to mo\e to lia\e the ord«T wet 
aside ; liadha e. .MuekHooduii, 21 \V. K, 204 
(J874) [it WHS held that the plaintilT could 
not «)bj(‘ct as lie had acted on the order]; 
wlu're an order is granted giving leave and 
the suit IS withdrawn, the force of the 
original order is spent: Sabhapathi e. 
Ijakshmi, 24 M. 2911 (1900); lca\'o given 
may lie reseinded : a defendant is not bound 
to wait for the hearing, but may apply on 
.Humnions to take plaint oS the liUi: Kessowji 
e. Imekinidas. 18 B. 404, 410. 414 (1889); or 
it may form the subject of an issue for trial 
in th<‘ suit: Nagamoney r. Janakiram, 18 M. 
142 (1894); Rumpurtab v. Preiusukh, 16 B. 
at p. 99 (1890); thfiugli formerly doubted : 
Kadha r. Mueksuodun, sapro, it is now* 


•settled that an appeal lii'S from the ordi'r: 
ih* S*mza )\ (Jolefi, 8 Mad. H. H. 884 
(lvSI>8); Hailjee I.smaii v. Holiima Bye, 18 
B. L. It. 91 (1874); Imt an unsiieei'.ssful 
appru'uiit slioiild appeal and not make 
another appheation to another Judge: 
Mudelly e. Miidelly. H Mad 11. {* T1.21(lS7o). 
As to aksenee of lean-and jvs' jmiiciitii, 
\lidul K.uin r. riodlaii Biln, 87 B. r*ti8 
(1918). 

(1) Piasannamayi L)a.si e. KadambiiiiDaHi, 
8 lb L. R., tb C. J. 85 (1808): dairain v. 
Atmarain, 4 B. 482, 487 (1880); Jagadamba 
r. JWmanmni, 0 B. I-. R. OHO (1871); 
Seahagiri r. Kama, 19 M. 448, 450 (1890); 
Halaram e. llatnuhandra, 22 B. 922 (1898) 
(partition]; Punchamin r. Shib (ihnrider, 14 

88.5 (1887) [id.] ; tJie words “ or in (ill other 
emeu if the. cause of action shall have r(nVfe7/ " 
should lie tri'atc'd as In'ing in braekol s : Land 
Morigagi' Bank r, Suddunideen Ahiueil, 19(1. 
808 (1892). 

(2) 0<>lk‘ctor of'J’hana V. Krishuanal h, 5 B. 
822 (1880). 

(8) KiJehav tlovind e. Vinnyak, 1897, Bom. 
}\ J. 42.5; s. c., 28 B. 22. 

(4) Mohunt Doo Sarun v. Moonahoo 
.Mahomed, 2;,4 W. R. 300 (1876),j thi.s waslield 
for the purpose of the Limitation Act. 

(5) Cheda Jjttl r. Mulehand, 14 A. 80 
(1891); Maddayya r. Venkata, II M. 193 
(1887); (langa Prasad c. Naraui, 15 A. 394 
(1893); as soon as they are cut thgy become 
moveable projxsrty: Surat Lall Mondal v. 
Amar Haji, 22 C 877, 885 (1895); Mangun 
Jha V. Dolhin, 25 C. 092 (1892); but see now 
in all eases, 8. 2, el. 13. 

(fi) Sakharani v. Vi.shram, 19 B. 207 (1894); 
Panduraug r, Hhimrav, 22 B. CIO (1897). 
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lands of her husband's estate ; (1) but not allowanecs paid in compensation for 
sayer collections from a lud ; (2) nor a right to be. placed on the, revenue regiBter.(.'i) 
The meaning of the term, a.s used with regard to Hindu Ijaw, wa.s discussed in tbe 
under-mentioned case.(l) 

Suits deemed to be for immoveable property.- -In the case of the 
High t'ourts there has been considerable, conflict of opinion as to the essentials 
of jurisdiction, for which provision has been made by the Charters; to avoid 
which in regard to the juactice of the Mofussil Oourhs the section contains 
detailed provisions as to local jui'isdiction. The. High Courts have ordinarily 
no jurisdiction to try suits relating to iinniovcablc property, where sueh property 
is wholly situate, without the local limits of their original jurisdiotion,(ri) and 
it we.uld appear to be doubtful whether the Equitable jurisdiction of the High 
Courts in India is of the same extent as that which has been claimed by tl.e 
(lourt of Chancery, namely, to take eognizance of any equity between persons 
re.siiiiiig within the jurisdiction respecting lands outside it.(f)) Moreover, 
tlii^ ]iresent tendency, even in tlie ease, of English Courts, is to abstain from 
iiit.erferiiig in 'pertionaiii where, tlu! matter concerns land outside their 
jurisdiction.(7) It is generally agi'ee,d that a suit for partit.ion of immoveahle 
pr(q)e.rty is a suit for immoveable property.(8) So also is any suit seeking 
(lelivery to the plaintiti' of land or other immoveable property. The Bondiay 
High Court formerly appeared to take a view wliieh would restrict, the words 
“ nuiln for Jiind or other iimnoveaMe properlij'’ to suits of the last-mentioned 
eliarae,tgr.(9) 'I'lu' other High Courts have held that that expression includes 
suits oihcr than tlios<‘. for tlie possession of land ; in fact, every suit in which a 
deci'ee i.s asked for operating directly on the land, such as to enforce, a security 
upon it for foreclosure or redemption. Thus the deeisions were conflicting upon 
the point wluither such Courts are, empowered to entertain suits for foreclosure 
or sale, or redemption of property beyond their local jurisdiction,(10) or for 


(1) Natlia r. Dhunbhaiji, ‘2lt It. 1, 11 
(ISflK). 

{2) Surondro IVosatl c. Kodar Xiitlt, lU 8 
(1891). 

(3) Hhikaji r. Paiidu, 19 H. 43 (1893). 

(4) Balvantnu) v. PurHUutarn, 9 Born. H. 
U R. 99(1872). 

(5) IjcttoTH Patent, clause 12; Roe Hukni 

(lliand. Res Jijd. 318. • 

(()) St'G per Sargent, C.J., in H. H. Holkar 
7,'. Dadabbai, 14 B. 353, 369 (1890). 

(7) Land Mortgage Bank r. Sudurudeen 
Ahmed, 19 C. at p. 307 (1892). Soc I>«7 
Souza r. British South African Co., 2 Q. B. 
(1892) 358; Britifth South African Co. v. 
(Jompanhia do Moeambique, 1893, A. C. 002 ; 
Hukm Chand, Res Jiid. 32(1. Sec Keshav v. 
Vinayak, 23 B. at p. 97 (1897). 

(8) Rainchandra v. Dada Mahadov, I B. 

H. C, R. App. 76(1861); Jairami;. Atinaram. 
4B dR9. f \ ‘ PAdmamani 17. Jasadamba. 


0 B, L. R. 134 (1870); Balaram r. Ram* 
cliandra, 22 B. 922 (1898); Paneliauun 
Mullick r. Sliib Ohunder Mulliek, 14 V. 835 
(1887); ScHhagiri Rau v. Raimi Ran, 19 M. 
448 (1896). 

(9) But ace Kenliav Govind r. Vinayak 
Kamehaudra, 1897, P. >1. 425, in which 
Ranade, J., olwerved that analogy nhould not 
bti prcHsed too far, and had been deiwirU'd 
from in suits brought to recover money 
charg^ on immoveable projKsrty. 

(10) According to the decisions of the 
Calcutta High Court it is settled that tho 
Court has not jurisdiction in such oases : Kast 
Indian Railway Co. v. Bengal Coal Co., 1 C. 
95, 100 (1875); Juggodumba Dossee v. Pud- 
domony IXjbsoc, 15 B. L. R. 328, 329 (1876); 
Biben Jami «. Meerza Mahomed Hadec, 1 
Ind. Jur. N. S. 40 (1866); Lalmoney Daesi i’. 
Juddomauth Shaw, 1 Ind, Jur. N. S 310 
(1866) ; Blaqui^rev. RaindhonoDoss, Bourko 
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Hpc.r.ifio pei'flirmaiicc of coiilractK TolatingtoIan(isiinilarIysi<ual('J.(l) In moro 
I'ooc.nti canes the Bombay High Court lias also taken the broader view.(2) In tlie 
Madras High Court, it was held that a “ miil for land” includes any suit in 
wliich a decree is asked for ojierating directly upon the land,(3) and therefore 
incluile.s any suit brought to enforce a security upon land, .such as a suit for the 
sale of land equitably mortgaged by deposit of title deeds: Moore, .T., stating 
that the jn'osent section of the Code was simply an amplification with details of 
the old .section of the Act of 1859, on which clause 12 of the. Lett er.s Patent was, 
it ii[ipeaTs, ba.sed, observed that he was jirejiared to go furtln'r, and f.n hold 
that the phrase ” siiil. for land or other imwoveahle property'' ns u.sed in the 
Letters I’atent, includes all suits mentioned in clauses (a) to {/) of this section, 
[f the property is sitnatt' outside the, jurisdietion', the High (hiurt cannot take, 
cognizance of it, even if moveable property within the jurisdiction is also claimed 
in it; a,s clau.se 12 does not qualify the cxpres.sion “in stiila for land” etc., 
with the word only, and the words “ all other eases ” are not to be understood 
a.s including cases of suits for immoveable plus moveable jiroperty, but thoscc 
in whieh immoveable, property is not involved.(4) It is, however, generally 
admit,ted that, every suit having any reference to immoveable jcropc-rty is not. 
a suit, for immoveable property.(.5) It has becen held that a .suit to recover 
title dec'd.s of eertain land outside the, local limits, oven though it may involve 
li qne,sti()n of tii.le to that, land, is not a suit in obtain poaRes,5ion of, nr deal in 


0. ol!) {!H(>r>); In f.ho niattiT of R. .1, 
Li'slit', !t li. L. R. i7i ; IS W* U. (J872); 
Kunti Chundor Pal (Jhow<lhry r. Kissory 
Mtilimi itoy. Ill ('. «. (ISS7); Kbrahini 

Ismail Tiniol v. TVovas Cliamlor Mif.tor, 3I> 0. 
T)!! (Hms). vSiM‘. lifnvcvjT, oiisorvHiions of 
(Infill, (I.T.. in IVlhi and J.<on<i(»i Bank r. 
W'oTflic, J (1. at. pj). 257, 2fi3 (i87(>). (lou- 
irarv \io\v.s wero at one tinio ImUl in Bom- 
biiy : Surabji r. U-aUnuii. 22 Ti. 70I{1S!»S): 
llolkar r. Oadabliai, 14 li. 353 (ISJHI); hut 
not- Ro now: Va^boji v. (lainaji, 2!i B. 
2ii) (ISKH)); Zulokubai r. Ebraliim Haji 
\'ypdina, 37 B. 494 (J912). Similar views 
provailed formerly as to suits in tho MofuRKil: 
Vonkoba f’. Bambhaji, 9 B, H, (*. H. J2 
(IS72); blit tho law is now altered in this 
respect by the express words of the flection : 
\'itlialrao v, Vaghoji, 17 B. 5711 (1892). Tho 
iSIadras Higli Court has recently taken tho 
samo views as those of the Calcutta Higli 
(\)urt: Nalum v. Kirshnaaawmy, 27 M. 157 
(1903); Sundara Bai Rahiba v. Tirumal Kan 
Sahib, 33 M. 131 (1909). 

(1) In Ramdhonc Shaw r. Nobumonoy 
Dosflee, Bourlcc, 218 (1805) [see as tn this 
t asw the Htdhi and London Batik r. M’ordio, 

1 C\ at- p. 250; Kellie t). Fraser, 2 t'. at 
p. 453 : JuggiKlumba Dossee v. Piiddoinoney 


1h»i.see, 15 B. L. R. 329; Land Moi'tgago 
Bank n Suduruddecn Ahmed, 19 ('. 3(iOJ, 
and IT. H. Holkar Ladablmi, 14 li. 353 
(IKOT)), the fkjiirt was liidd to have, and in 
Sreemnth Roy r. (’ally Das.s (Biosl-, 5 (\ 82 
(1879), not to liavf', jurisdiction. Jn Land 
Mortgage Hank v. Siidnruddi'cn Ainnci], ]{J 

358, 390 (1892), il. \mik MuggeKt.cd that thcfi' 
is a distinction bet ween a vimtlor's suit, and 
a imreliaser’s suit bn- sjH'cifie pt'rformanee. 
'riiis ease wa.s followed in an ajipeal from tlie 
Mofussil in dagadis Chandra Deo r. Sa- 
trughau J>eu, 33 (1 10(15, JU75 (]9U(i). 

(2) See Zulekabai'C. Ebrahim Haji Vyedina, 
37 B. 494 (1!U2), ami case-s tlierein cited. 

(3) Nalum v. Krishnasawmy, 27 M. 157 
(1903). 

(4) Jairam Narayan v. Atmaram Narayan, 
4 B. 482 (1880); Balarani r. Ramchandra, 22 

B. (1898); Seahagiri r. Rama, 19 M. 448 
(1896); Kara Lall Banerjee v. Nitambiiii, 29 

C. 315, 322 (1901). 

(5) It has been hold by a Full Bench of 
the Bombay High Court that a Small Cause 
Court, can entertain a suit tho principal 
purpose of which was to determine a right 
to immoveable projierty if tho relief claimed 
was for payment of money: Puttangowda 
V. NiUcanth Kalo, 37 B. 675 (1913). 
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any way with, Unci and ia therefore cognizable by the High Conii ;(l) but this 
has boon disputed,(2) So also where in a suit by u landlord for rent no relief 
is claiincd in respect of the land, but it becomcB necessary to dct,onnino what 
the, nature of the tenancy was, that epestion does not make the suit one ''for 
land.'’ (3) Tiie High Court has also taken cognizance, of an appIi(;ation to file 
an award which provided for the dissolution of a partnership in lands outside 
tiie local limits, and also that the defendant's share in tlic pro])erty should stand 
charged with the payment of a certain fund to be due by him to the ])laintifF, 
and that the defendant should execute a mortgage of his share to the plaintiff 
as 8e<‘urity for such payment, and that the tea-garden at. Darjiling should be 
sold in Calcutta.('l) 

Tlie general Kquitalde jurisdiction of the High Court, on the original si<U;, 
which it has inherit(Hl from the supreme Court, whicli in its turn administered 
the Chancery Kules, must also be considered (Hdc jmf). the Courts of 
Equity will exercise tiieir powers in jfcrsorunn in the case of trustees and others 
resi(h‘nt within their jurisdict.ion, to oblige such persons to perform trusts, t,o 
carry out contracts, and to obey the rules of Equity even where t he subject- 
matter of the t.nist or contract or equity may ]>e land situate out of their juvis- 
(11(11011.(5) Again, there .is ilte hhjtiitable jurisdiction by grant of an injunction 
or a,ppointment of a ri'cciver. Tims a suit for damages to certain immoveable 
]»ro])(*rty by a nuisama' caused on it, and for an injunction to restrain tlie nuisance, 
lots been lield to be a suit not for iminovealilo jiroperty, but exclusively i'tt 
Similarly, a suit by some of the ivustees of an endowment of 
c('L-t.;iiii hinds against tlieir c.o-trusteesin possession, for a <leclaration of plaintifT’s 
lith; to be t^Iiehails j^nntly with the defendants, for the set!lenient of a scheme 
for the jH'iformanee of the worship, for the. appointment of a receiver, for an 
ii^unotion to restrain the defendants from interfering with the pro]H‘rt}', and 
lor jin account, is not a suit for tliose lands.(7) 


(J) .lu^'gernaiitii v. Brljimth, A <!. 322 
{IH7S); foil, in Rnngo l.til Dliea i\ Wil««>n, 
2 0. W. N. 7J!) (ISi)8). 

(2) Ziil('kal)ai c. Ebrahirn Haji Vyatiiiia, 
37 U. ini (l!)j2). Suit for titie tloctlB of 
inimovoablo pro])(“rty is a sait for immovi*- 
able property ; and nee Bus.<(unt Koomaru 
c. Kumal Koomaru, 7 S. D. A. yal. 168. 

(3) Rungo !^11 Lohea v. Wilson, eupra; 
nor even though the plaintiff’s title to the 
land in re8i>c(^t of which the rent is sought 
to be recovered may incidentally come in 
question: Chintaman v. Madhavrav, 0 
B. }I. C. R, 29 (1869), and the property is 
.'.iluate in a foreign State: Bhujbal r. 
Nanhaju, 19 A. 450 (1897). But such suits 
may be treated as local under Mi)ceia] legis- 
lation, vidti post. 

(4) Kellie r. Fraser, 2 C. 445 (1877). The 
grounds of the decision were that the suit did 
not involve anv determination of title to 


land, b(*iiig in this r('Kj)(‘( i (li.HtinguiHhttl)l(' 
from Delhi and London Hank e. Wordie, 1 
249 (1876). In tin* oano, how(wor, of .such a 
suit, and also others outside Prrshh'ney 
towns, the effect of clause {d) of tlm section 
will have now to be considered. 

(5) See I)t4hi and London Bank v. Wordie, 
1 (J. 249, 252, 263 (1876); Bagrain v. Moses, 
1 Hyde, 284 (1862-3). 

(6) Rajmohun Bosc' r. K. 1. R. Co,, JO 
B. !.(. R. 241, 24H (1872). Stjc also East 
Indian Railway Do. v, Bengal Coal Co., 1 C. 
95, 199 (1875); Delhi and London Bank v. 
Wordie, 1 C. 249, 251, 263 (1876), and casf's 
thoHi cited. As to the issue of prohibitory 
orden(, see Ramloehun iSirkur v. Kaminc(^ 
Dcbee, 10 J5. L. R. 63 n. (1868), and Wood- 
roffe’s injunction.^, 2iid ed., Cli. I. 

(7) Juggodumba v. Puddomoney, 15 B. L. 
R. 318, 324, 325, 339 (1875); but sue as to 
reeeivor, Hadjee Ismail Hadjee Mahomed, 
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An ordinary suit for adiniuLstration, which raises no question of title to 
the property in suit, is not a suit for land.(ll But where a plaintifE sued for 
a declaration that lie was entitled to immediate and absolute possession of 
properties both moveable and immoveable, the, latter bcinR wholly situated 
outside the jurisdiction, for the construction of a will, for an account by the 
executri,\, for administration and other relief, it was lield that the suit was one 
for land and that the High Court ha<l no jurisdiction to entertain it.(2) 

Passing to the, present section, whicli governs the Provincial Courts, 
having regard to its full and precise language, there can hardly be any 
difference as to the cbaracter of tlie suits to which the principle of local juris¬ 
diction must be, held to apply. The insertion of tlie. words “ with or 
wUhoul rent nr frnfis “ is intended to remove any difficulty there may he where 
the defendant does not reside within the. local jurisdiction of the Court within 
the jurisdiction of which the property is situate. The, only clause as to which 
tlicrc is any room for dispute as to its a]»plication is clause (d), the words of which 
arc very comprehensive, and wide enough to include various classes of suits 
which might not he held to be for iimnovoable property under the Letters 
Patent.(n) 

The following have been held to he suits of the nature referred i,o : a suit 
to have certain lauds declared liable for the satisfaction of an instalment bond ; (4) 
to enforce a right of hypothecation by sale; (b) by vendor to enforce 
specific ])erformance.((i) A bond hypothecating the structure of a house, ex¬ 
clusive of tlie land bcneatii, was held to create an interest in immoveable 
property.(7) .4 suit is for such an interest which is brought to enforce pay-, 
inent of princijial .and interest both as a .simple contract liability anil as a 
debt secured by a collateral mortgage of immoveable property,(8) or for a 
declaration of title to a share in vaishusms (allowances) charged on tiie, 
revenues of village3.(9) A right to halute was licld to he an interest in 
itnmoveahle property within the meaning of the Provincial Small Cause Court 
Act, ]86!).(i0) A right to hold land free from (rovernment assessinent,(ll) or 
to have a watercourse opened in one’s land, was held to he an interest in land; (12) 


13 J5. L. K. 91, 99 (1874), and WoiKlroffo’s 
Rt-eeiverfl ; and fire Mohan Lalji v. (lordhan 
Ealji Mttlioraj, 1>. C. .15 A. 283 (1913) 
(Kucoesaion of ahobait, ]>roof of title). 

(1) ,Sec oasoH rcferrisl lo in decision eiti*d 
in ne.vt note. 

(2) Kara Lall Banerjee r, Nitainbini Debi. 
29 C. 31.') (1901). 

(3) Son Hulun Ohand, ft 1’. ft 277, Kee 
.Tud. 340. 

(4) Ram Lall Mookerjec f. Chettro Coo- 
maroe, 16 W. R. 277 (1871). 

(6) Korny Bchari r. Ram Narain, 2 Agra. 
244 ; LofiUe v. Land Mortgage Bank, 9 
B. L. R. 171 (1871); Ahmedeo Begum v. 
Dabce Persaud, 18 W. R. 287 (1872); 
Mahomed Khuleel v, Sona Kooer, 23 W. R. 
123 (1874); Buldeo Doss i>. Must, Koer, 2 


A. H. C. R. 19 (1870); Gudri IaI v. Jagan- 
jrath, 8 A. 117 (1880); Bolakeo Lall r. Perlam 
Singh, 6 C. 928 (1880); Vithalrao v. Vaghoji, 
17 B. 570 (1892). 

(ii) Laehman Das p. Haslctt, 1891, P. R. 
No. 39, it lying held that the ease fell within 
clause (rf). 

(7) Narayana v. Ramasaw'iny, 8 M. H. C. R. 
100 (1875). 

(8) jurneswars). Mahabocr, 1 C. 163, 167 
(1876). See Kristna^ow <>. Hachapa, 2 M. 
H. a R. .307 (1864). 

(6) Keshav v. Vinayak, 23 B. 22 (1897). 

(10) Appana v. Nagia, 6 B. 612 (1880). 

(11) Bhujang Mahadev v. Collector of Bel- 
gaum, 11 B. H. C. R. 1 (1874). 

(12) Oodoyessuree i>. Huro Kishorc Butt, 
4 W. R. 107 (1865). 
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as also a suit foi' llio tccovery of pui'cliase-iiioney under contraet for t)iR sale 
of land.(i) A suit for grazing dues by tlic lessee of tbo grass of eertaiu Govern¬ 
ment land,(2) and a suit for the recovery of tolls by the lessee of a Government 
ferry,(3) involve an interest in immoveable property, and have on that 
ground been held to be not cognizable by a Provincial Court of Small Causes. 
And hypotliocatio.i of immoveable property creates an interest in that property 
within the moaning of that Act.(4) Clause (c) has now been amended to 
include both mortgages and chai’ges and suits for sale a.s well as Ihose for fore¬ 
closure or redemption. 

A .suit to enforce a foreign judgment,(5) a suit upon an agreement to 
grant a lease,(6) and a suit to follow the purchase-money of land taken up 
nudor the Land Acquisition Act, over which the plaintiff had a mortgage 
liim,(7) and a suit for a declaration that the plaintiffs were the persons in 
reality beneficially interested in a decree fot sale on a mortgage although the 
decree did not run in their names,{8) are not suits of the nature mentioned 
in clause id). 

Clause (c) contemplates an essentially different class of suits, viz. suits 
[.>r money as distinct from those for property. They have been treated as 
local, as the wrong forming their basis must usually take place where the property 
is situate, and they can also be most conveniently inquired info there.(9) 
A suit for compensation for wrong to immoveable propert.y is, unless within 
the ])roviso, mthin the intention of the section, and a claim for damage to land 
cannot be said to be a claim which can be entirely obtained through the personal 
obedience of the defendant, even though it may be joined with a claim for an 
injunction.flO) 

As regards clause (/), it has been already pointed out (11) that moveable 
jiropcrty is generally deemed to follow the person, and the reasons why an 
e.tception is made where, the property is under distraint or attachment and 
therefore incapable of a change of position. 

It is to be observed, generally, that suits for money or moveable property 
may be treated as local under special legislation. Thus while, as a general rule, 
suits for rent are not suits for immoveable propert.y,(12) and do not therefore fall 
within this section, sects. 144 and 193 of the Bengal Tenancy Act make special 
provisions as regards suits between landlord and tonant.(13) 

Proviso.—^This proviso relates to the well-known Bquitable jurisdiction 
i/i personam. According to the maxim “ Equity acts in personam,” that is. 


(1) Maturi Subbayya v. Kota Krisbnayya, 
28 M. 227 (1904). 

(2) Khuda Baksh c. Dana, 1895, F. B. 
No. 13. 

(3) Gokal Chand v. LalCband, 1897, P. R. 
No. 48. 

(4) Munuoo ball c. Pigue, 10 fV. R. 379 
(1888). 

(5) Droop V. Fockc, 9 W. K. 215 (1808). 

(6) Lalla Ram v. Bibeo Oliowbain, 22 
W. 11. 287 (1874). 


(7) Venkatav, Krishnaeami, 6 M. 344 (1882), 

(8) Ahmad Khan v. Abdul Rahman, 26 A. 
003 (1904). 

(9) See Hukm Chand, C. P. C, 279. 

(10) Crisp t-. Watson, 20 C. 689 (1893). 

(11) V'»de ante, p. 74. 

(12) Vitk ante, p. 157. 

(13) Chowdhry Fazlurv. DwarkaNath,7 C 
W. N. 402 (1903); and as to Bengal Acts, VI. 
of 1882, and X. of 1879, see Nihnoni Singh 
Deo V. Nilu Naik, 20 C. 425 (1802). 
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it regards its decrees a.s commands or directions addressed to the defendant 
personally rather than as decisions directly affecting the subject-matter of 
dispute. Though the Court cannot, in the case of lands situate without the 
jurisdictiun.giverelief in rem, stillit can enforce its judgment, which is fnpersonum 
by process in persoiuim, as by attachments of the person, lands, and goods of 
tlie defendant within the jurisdiction until the defendant complies with the 
order of the Court. Thus in acs-ordance with the principle laid down in the 
leading case on the subject, I’cnn i’. Lord Baltimore,(1) the Court of Chancery 
has entertained ac.tions for account and discovery of rents and profits; for 
spccilic performance and injunction; for foreclosure of mortgages, and for the 
execution of conveyances and the like regarding lands situate abroad, and 
whether within the King’s Uominions or not, though if the very title itself to the 
lauds is in (picstion, tlic Court will not assume jurisdiction,(2) 

Tlie Courts have thus compelled the performanee of contracts and trusts, 
vliich were not either locally or ralionc domkilii within their jurisdiction.fdj 
I5iit in this country the jiower to make orders in personam, though the subject- 
natter of the suit is without the jurisdhition, which jurisdiction exists both 
n the case of the High Courts and the Provincial Comts, must be considered 
.vith reference to the limitations on jurisdiction imposed in tlie case, of the 
ornun by the Letters Patent, and in the case of the latter by the provisions 
>t this section. In the case of the High Courts, regard must be had to the 
■cal object of the suit and to what are the rights and intentions of the 
'cspective parties, and tliosc cases wldch are founded upon the principle laid 
lown in Penn v. Baltimore must i>e distinguisiied from tiiosc wiiicii depend 
lot so muoli upon tlie jurisdiction generally exercised by Courts of Equity, as 
ipon tlie question whctlier the suit is suiistaiitially one witliin tlie statutory 
urisdiction conforred upon the C-ourts.fd) So wlien a suit wliicli, tliougli in 
orm one brought for an injunction or relief obtaiuod througli jiersoniil ohedionco, 
s in siilistaiice a suit " for land, which laud is situate witliout the local limits 
)f the jurisdiction of tlie Court,the latter has no powerto grant the relief prayed.(5) 
Lhe Equitable jurisdiction of the High Courts is not as extensive as that which 
las been claimed by the Court of Cliaiiccry.(6) Tliough the Courts here are 
'overned by the same principles as those which are acted upon by Courts of 
iquity in England, this is only so far as such priiicijilos are not at variance with 
express legislative enactment.(7) 

Hie test of jurisdiction iu all such cases is ratlier tlie iial-ure of tlie claim 


(1) 2 WliiU; and Tudor, L. U. 837, 5th cd. 

(2) See Woodrolle's Injimclions, 3rtl ed. 
Ill, and cases there cited, and ante, p. 157. 

(3) Ewing V. Ewing, !l A. (1. 34, ciU-d in 
(ashinath v. Anaul, 2 Uoni. J,. R. 47, 4‘J 
1880); but the jui'isdictkiii has its limits, see 
a rc. Hawtllorne, 23 (Ih. J>. 743, ref. to in 
Ceshav Viuayak, 23 15. at ]>. 27 (1897). 

(4) Delhi and London Bank r. Wordio, 1 V. 
149, 203 (1870); Land Mortgage Bank r, 
luduniddecn Ahmed, 19 C. 358. 367 (1892). 

(5) East Indian Railway Co. v. Bengal 


Coal Co., 1 C. 95 (1875); sunilarly in the 
ease of relief by receiver : Deilii and London 
Bank Wordie, supra. 

(6) Fide ante, p. 150. .So it has boon 
pointed out that tho^i.vpress words of clause 
12 of the Ix'tters Patent render the principles 
of the decision in Paget v. Edo, L. R. J 8 Eq. 
118, inapplicable. East Indian Railway Co. 
r. Bengal Coal Co., 1 C. 95, 100 (1875). 

(7) Kashiuath u. Auaut, 2 Bom. L. R. 47 
(1899). 
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made in respect uf the property in suit rather than the actual .situation o£ the 
latter. If the suit is not, by reason of its substantial character and the pro¬ 
visions of the Charters, within the cognizance of the Court, tlie latter is unable 
to grant relief. But where the relief sought is purely in personam and 
not in rem the Courts arc empowered to make a dec.n e which shall bo of the 
same eharaetcv.(l) 

T'he same rule applies in the case of Courts other than the Presidency 
High (’ourts; hut in tliis case the provisions of this section must be considered. 

Under it, sueli Courts may e.vevcise a jm'isdiction in persmmni, but the juris¬ 
diction seems to be of a more limited extent. Not only arc tliey expressly 
deprived of power to entertain suits for foreclosni-e, sale or redemption, but 
The, limitations imposed liy clause [d] arc in terms extensive, and the proviso 
determining their powers to act in personam limits the exercise ol such powers 
to eases where the property is held by or on behalf of the defendant (2) 
I'csident within the jurisdiction,(3) when t lie relief sought can be entirely obtained 
through his ])ersoual obedience, and where the property is situated in 
British India.(I) 

“ Actually and voluntarily resides.”- An to the meaning of these, 
worils, sec the notc.s to sect, 20. 

17 . Whae a suit is to obtaiu relief respecting, or com- Is. 19. 

„ pensatioji for wrong to, iiumoveablo property 

Suits lor immovealils . . i.-n- i. 

prjpertjP situate within Situate witlun the juristbction of dinerent 

courts**^^'”" ** '**®*‘^®''* Courts, the suit may be instituted in any 
Court within the local limits of wliose 
jiU'isdiefion any portion of the property is situate: 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. 

Scope of section.—Tlii« section gives jurisdiction to a (]oui t to ontei'taiii 
a suit iu respect ot properties partly situate within its territorial liniits ajul 
partly out of it, where the same relief is sought in respect of tlie wliole of the 
[)i*operties.(5) The section corvesponds to sects. 11 and 12 of the Code 
of 1859; as also to sect. 19 of the last Code, with tlie exception that the 


(1) Sue Woodroffe’s Injunctions, IJrd nd. 

p. n. 

(2) Crisp r. Watson, 20 089 (1893), in 

which tho proviso was held not to apply 
where the wrong for which comy>nn8ation was 
sought was trespass to property in the plain- 
titf’s possession. 'Plio reason of tho restric¬ 
tion introduced by these w'ords docs not 
appear to be clear ; but to make tho proviso 
applicable the property must be so held at 
the time of the institution of the suit: Lach- 
uian Dos v. Haslutt, 1891, P. K. No. 39; 


Hukm Chand, C. P. (‘. 282. 

(3) leak v.Khatija, 23 11.756(1899); b. c., 

) Bora. L. K. 370. 

(4) SetiKeshavr. Vmayak,23 B. 22 (1897) 
(diflt., Ratanshankar v. Gulabsliankar, 4 B. 

H, 0. R. 173 (1807), in which the question of 
title only incidentally arose), whore tho ^ 
suit was held to fall within the substantive 
clause of 8. IG of tho ('odo of 1882, and was 
not covered by the proviso. 

(.5) Miuoyk V. Steel, H C, at p. 660 (1887). 
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la.st paragraph (if that, section relating to property situated in difierent 
<li,striets, and the word,s “within the limits of a single district but” before 
“ within the jurisdie.tion ” in the first clause of the present section, have been 
omitted. The words “ lo obtidn relief respccliwj, or enmpensaiion for wrong 
l<>. imiiuireiMe iiropcrty" should not, it is submitted, be construed in any 
restricted sense, but embrace all suits relating to immoveable property men¬ 
tioned in .sect. lt>.(l) The provisions of this section are intended for tlus 
benefit of litigants and to avoid multijdicity of suits. It says nothing as to 
one or more causes of action. And it apjilies to a suit, in which the relief claimed 
is in resjieet of more than one cause of ardion, unity of cause of action 
in respect of which relief is claimed being inimat(jTial.(2) Where there is 
Init one cause of action in resprect of different properties situate in different 
jurisdictions a plaintiff should avail himself of the jirovisions of this section, 
and if he docs not o second suit will not hc.(3) Where jurisdiction has once 
properly ve,sted in a Court it will not be taken away by reason of a bond fide 
compromise withdrawing the claim in re.spect of property within the jurisdic- 
tion.{4) Tlic section, however, while it gives opportunities to the litigant, 
does not extend the psjwcrs of the Court, except in so far as upon the initiatix’c 
of the former it obtains jurisdiction. Neither under thi.s .section, nor 
otherwise, has the Higli Court, in its appeilatc jurisdiction power lo 
confer jurisdietion on a Court in District A to deal with a suit commenced 
and pirosecuted in District D relating to lands in B. Nor docs the Code 
empiower.the High ffourt, without eoiuscnt of parties, to change, two suits, one 
of which it has itself dismissed, into one .suit of a totally different d('flCTiption 
from either of them.(5) 

A Scheduled District not being a district witliin the meaning of this section, 
a Court at Moradabad was held not to have jurisdiction over a suit relating to 
immoveable jrropierty, of which a large port,ion was in Tarai District, so far as 
tliat portion was concerned.(0) 

The 8('ction does not apipdv to the Presidency High Courts, and therefore 


(1) As to mortgage suits, ridejiast, ami as 
to foreolosuro : Kliotter MoIiud Has c. 
C'hundorjnonoy, tkirytoii, 12.7 (ISUt): sales 
of land: Ashruf HoBaein c. L<i.zai'us, !S. J). 
N. W. 1861. ji. .788, cittsi in 0'Kinealy‘s 
G. P. C.; piartition : Anup Shah Singh c, 
Jaswant Shah Singh, 1891, P. R. No. 10; 
citod in Hukiu ('hand, G. P. (t 330. 

(2) Harchandar Singh v. latl Bahadur 
Singh, 10 A. 369 (1894). 

(3) Jumoona llasHis* r. Bamasoonden'e, 2 
W. R. 148 (180,6). In Sabba Ran r. Rama 
Ran, 3 M. H. ('. R. 376 (1807), however, 
which was also dccidtsi under Act VIU, of 
18.69, which required the leave of a suixcrior 
Court [see Harchandar Singh r. Lai Bahadur 
Singh, 10 A. at ]ip. 301, 302 (1864)], it was 
held that tin' section was pcrnilssivc, and 
that separate suits lor partition would lie 


[r(‘f., (irish ('hunder Mookerjee r. Ramessuree 
Dabce, 22 W, R. ;i08, 309 (1874); Pattaravy 
r. Audimula, 5 M. H. C. R. 419 (1870)]. It 
IS submitted this is not now law. Sco as to 
suits for partial piartition, Hari Narayan v. 
Gaupatrav, 7 B. 272 (1883); Ghandu c. 
Kunhamed, 14 M. 324, 320 (1891); Haridas 
Sanyal r. prannath, 12 0, 666 (1886); 
Mukimda v. Lehuranx, 20 0. 379,383 (1892); 
I'enkata ('. Bhasliya Karin, 22 M, 638 (1899); 
Sliivmurteppa v. Virappa, 24 B. 128 (1899). 

(4) Khatija v. Ismail, 12 M. 380 (1889); 
Kubra Jan r. Ram Brfii, 30 A. 560 (1908). 

(6) Kaiuini Soradasi Chowdhrani v. Kali 
Prosunno Ghose, 12 I. A. 216 (1886); 12 C. 
225 (1885). 

(0) Ram Ratan c. Lalta Prasad, 17 A. 483 
(1895). 
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wlicu part of the immoveable property is without the jurisdietion, leave must be 
obtained prior to the institution of the suit.(l) The restrietive words of clause 12 
of the Letters Patent apply to the case of a plaintiff; there is no similar restrain¬ 
ing jn'ovision applicable to a case where the person seeking the exercise of the 
Court’s iurisdictiou is the defendaut.{2) 

Suit: Execution.— Applications for execution arc proceedings in suits,(3) 
being but a continuation of the proceedings in the suit in which the 
decree was passed.(4) But they are not a suit, and the section deals with 
the institution of a suit. Jurisdiction over execution proceedings depended, it 
was held, on the provisions of sect. 223 of the last Code, and the present pio- 
visions had reference to original suite only. A decree-holder could not, it 
was held, therefore, take execution proceedings relating to or against iuinioveahle 
property at his option under this section simply on the ground that a portion 
of the property was situate within the local limits of its iurisdiction.(D) 
I^rimd fade, however, every Court having iuiisdiction to try a suit has 
j iirisdiei ion to execute its own decree in that suit.(G) If a Court has iunsdiction 
under tlds section to entertain a suit and to make a decree for sale, it follows 
t.liat it has jurisdiction to sell all and every parcel of property comprised in the 
decree, altliough one or other (if the parcels may be beyond the local lumts ol 
its jurisdic,tiou.(7) And it has been recently held that wliile the provisions of 
sects. 38 and 39 indicate that no Court can e.xceute a decree, in which the subjeet- 
iiiatter of tiie suit or of the application for execution is property wholly srtuated 
outside the local limits of its j uri.sdiGtion, yet there are several exceptions t() 
t ins ! ule, as in cases of decrees for sale, of mortgaged property or in eases of 


(J) PraBujmainoyi i)aai v. Kadarnbini T)aiii, 
i B. L. a., 0. C., «5 (1808); Jagaclamba t*. 
Padmamaui, 6 B. L. R. (»8G (1871); Bank of 
Hindustan v. Nundololl Sen, 11 B. L. R- 301 
(J873); Jairain v. Atnioram, 4 B. 482 (1880); 
Seshagiri v. Rama, 11) M. 448 (1890); and 
p. 154. The decision in Narain Singh r. 
Ram Ijall Mookerjec, 3 C. 370 (1878), is not 
law, S. 19 of the last Code did not apjdy to 
tlie High Court, 

(2) Kissory Mohun Roy v. Kali Churn 
Chose, 24 C. 190 (1897). But see Sarat v, 
Nahapiet:, 37 C. 907 (1910). 

(3) S. 139,'Jw«(. • 

(4) Gopi Mohan Roy v. Drylaki Nundun 
Sen, 19 a 13, 15 (1891). 

(5) In Shurroop Chundcr v. Ameorunnissa, 
8 C. 705 (1882), it waa aaid.that “ the change 
introduced by a. 19 has been accepted as 
ajiplicable to execution proceedings also.” No 
authority was cited, however, in support of 
this statement, and the observation was not 
neeessary for the decision, which is dealt with 
jioslf and which was to the effect that a Court 
.should proceed with the execution of its 


decree as against an entire revenue paying 
estate, even though a jiart of it lx‘ situate out¬ 
side the jurisdiction; it being added that the 
case would bo different if tlic property con¬ 
sisted of different taluks or estate's, the whole 
of any one or more of which was situate in the 
other districts. As regards portions of the 
same proixirty the rule was independent of 
B. 19, having been recognized under the former 
Code. Sco Hukni Chand, C. P. C. 331, 332; 
KoUy Prosonno Boso v. Dinanath Alulliek, 11 

B. L. B. 66 (1873); Unnocool Chunder v. 
Hurry Nath, 2 C. L. R. 334 (1877); Gunga 
Narain v. Annunda, 12 C. L. R. 404 (1883); 
Ram Lali Moitra v. Bama Sundari, 12 C. 
307 (1885); Maseyk v. Steel, 14 C. flfll 
(1887); GhoBC, J., held that s. 223, cl. 2, of 
the last Code waa to Ijc construed as if the 
word “ wholly ” waa inserted after “ situate.” 
See notes to s. 38, post. 

(t>) Jagernath Sahai v. Hip Rani Koer, 22 

C. 871, 874 (1895). 

(7) Gopi Mohan Roy v. Hoybaki Nundun 
Sen, 19 a 13, 15 (1891). 
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attachment of salarica of public ofGcers and of .sale of entire estates situated 
within tlic local limits of the jurisdiction of more than one Court under 0. XXI. 
r. 3.(1) It was held that sect. 223, clause (e) of the former Code was not man¬ 
dator}', but gav'e a discretion to the Court.(2) .So a Court which had juris¬ 
diction to |)as.s a decree for the sale of property comprised in a mortgage had 
also jiovver to cany out its decree by selling the property, even though a portion 
of tlie property was situated outside the local limits of its jurisdiction.(3) See 
now notes to sect. 38, post. 


18. (1) Where it is alleged to be uncertain witliin tlic 

Place of institution of jurisdiction oi' wllicll of 

suit where local limits two Or more Courts any immoveable property 

of Jurisdiction of Courts jy situate, any one of those Courts may, if 
are uncertain. i- f i i •'i • ^ i 

.sati.slied that there is ground lor the alleged 

uncertainty, record a statement to that effect and thereupon 
proceed to entertain and dispose of any .suit redating to that 
property, and its decree in the suit shall have the same effect 
as if the property were situate within the local limits of its 
jurisdiction: 

Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the suit 
to exercise jurisdiction. 

(2) Wheie a statement has not been rec-orded under sub¬ 
section (1), and an objection is taken licfore tin appellate or 
vevisional Court that a dec.ree or order in a suit relating to such 
property was made by a (lourt not having jurisdiction where 
the property is situate, the appellate or revisional Court shall 
not allow the objection unless in its opinion there was, at the 
lime of the institution of the suit, no rcasonahle ground for 
uncertainty as to the Court- having jurisdiction with respect 
thereto, and there has heen a consequent faihire of justice. 


Uncertainty of local limits.—This section was inserted in tlie Code of 
1882 by sect. (>, Act VII. of 1888, with a view to avoid‘a difficulty as t.o juris- 


(1) IJogg Dunlop r. Jaganiiaih, 14 C‘. L. J. 
2-ZS, 231 (1911). 

(2) Go])i Mohan Hoy r. i)oybaki Nunilun, 
19 C. 13 (1891). 

(3) 'J’iiKiouri Dchya r. Kluh (-liaudra Hal, 

21 C. (>39 (1894); Shurrooif Chuiulur i’. 
Amoorunnissa, H <’. 793 (1882); Ma,soyk r. 
lliii, 14 991 (1887); Gopi Mohan Roy i*. 

Doybaki Nundun Sen, 19 C. 13 (I89J); 
Jagernath Sahai v. Dip Rani, 22 C. 871 
(1895), whieh were all caKea of Huita on mort¬ 
gage's. lu Muacyk t\ Steel, 14 C. at pp. (UlU, 


070, Pethciuni, C.J., said he was not pre¬ 
pared to aceejit the view of the law laid down 
in some casea, that where a sale takes place 
under a money decree—tliat is, otherwise 
tiian under directionsaiontained in tile decree 
ilaelf— sale of property without thcf jurisdie- 
lion of the executing Court was valid in 
consequeiue of tlie proviaionR of Bs. 19 and 
223 of iiie last Code. Attention is drawn to 
the arguments in this case, and now to s. 38, 
jml, where the matter is discussed. 
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diction wliioli frequently arises where the boundaries of estates or holdings 
are destroyed or altered by fluvial aetion.(l) The fact that no notification was 
known as laying down the boundaries of the district in which it was contended 
that a suit should have been brought was held to create a reasonable uncertainty 
in the matter.(2) In the same suit it was held that a sidt for rent of a fishery 
was a suit for imn*oveable property within the moaning of this section.(3) The 
italicized words have been added in order still fui'ther to restrict the taking of 
teclmical objections as to jurisdiction. 

19. Wliera a suit is for compeiisation for wrong done to [s. i8.j 
Suits for compensation person or to nioveable property, if the 

for wrongs to person or wrong was done witliiii the loctil limits of 

moveables. j m'jsfiiotiouof oneCoiu'tfind the defendant 

residivs. or carries on business, or personally works for gain, 
within the local limits of the juiisilictiou of another Court, the 
suit tnaij be insliluted at the option of the plainlij]' in either of the 
said Com'ts. 


lllusiralimis. 

(a) A, residing in ilellii, beats B in (Jalcutta. B may sue A cither in Ualciitt a 
or in Delhi. 

d>j A, re.sidiug in Delhi, publishes in (Jalcutta statfunents dclamator)’ of 
B. B may sue A either in (lalcutta or in Delhi. 

Suits for compensation.'—This section creates a sjxiciul jurisdiction 
111 the case of actionabie wrongs, but in the eases of toil, to wliich it doe.s not 
apply, resort may lie liad to tiie next section, whieli is of genei'al application 
in all ca3es.(4) Thus the section appears only to contemplate Courts in 
British India, and therefore to he restricted to eases in which both the wrong 
is done and the defendant resides, etc., in British India.(D) Inasmuch also 
as it refers to suits for compen.sation oidy, it would ajipear to exclude su.ts 
for an injunction against disturbance of rights, such as rights of iiatcnt, trade¬ 
mark, etc., which will fall within the general words of sect. 20. Whether the 
cause of action in such suits be the right disturbed or the disturhance, 
caused to it, or botli, lias not been jutlieially seUled.(6) In eases, liowever, 
falling witkin this section, tlie Court where the wrong is done will liave 
jurisdiction quite apart from all considerations of tlie place wlierc tlic riglit 
violated by the wrong came into existence or existed. 

“ Wrong done.”—-Tlie word “ wrong ” in this section means an action- 
aide wrong. It is e.ssential to an action on tort that the act coinjilained of sliould 

(1) i'ide Mi'. Sooblc’s speech, Lc'gishrtivo (4) I ti/c uii/c, p. Ib9. 

Council, 10th March, 1888. (5) Hukm Chanel, C. P. C. 329. 

(2) Sliiba Haidar v. Uopi Sundari, 24 C. (P>) lb., 327; for a suit fur infringement 

449 (1897). of copyright and injunction, aee MacMillan u. 

(3) Ib. j b. c., 2 C. W. N. lUU. Zaka, 19 B. 657 (1896). 
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lj(i legally wrongful, that is prejudieially afiectiiig the complainant in some legal 
right, such as rights of reputation, bodily safety, freedom and property.(l) 
The words “ wrong done ’’ are, however, not altogether free from difficulty ; a 
wr-ong consists of an act or omission, and both are often complex notions in¬ 
volving a series of acts or omissions, and sometimes extending over a lengthened 
period, and comprising their voluntary and involuntary consequences, 
as to which, as e.vplained in Mr. Hukm Cliand’s work on Con3ent,(ii) 
no .sharp line i an be drawn between those which may and which may not be 
considered a part of the act itself. Causing a person to be falsely charged with 
a criminal offence is an actionable wrong, but where the only act done within 
f.hc jurisdiction pursuant to a conspiracy formed in a native State was the 
giving (d false evidence, which is not in itself an actionable wi’ong, it was held 
that a suit for the injury caused in eonBC<pience of giving false evidence could 
not be instituted in the High Court, as no cause of action arose within 
its jurisdiction.(3) 


20. Subject, It) the lijiiitiitioius afore,said, every suit shall 
Oftcr suits to be insti- Ire. instituted ill a Court within the local 
ia‘er?rusr^raS hmits ^ whose junsdictioir^ , , , , 

arisns. (tt) the defendant, or each oj the de- 

jemlanhi, where there are itwre than one, at the time 
of the coinmencenient of the suit, actually and volun¬ 
tarily resides, or carrtes on business, or personally 
works for gain; or 

{li) iiny of the defendants, -where there are -more than one, at 
the time of the commencement of the suit, actually 
and voluntarily resides, or carries on business oi 
personally works for gain, provided that in such case 
either the leave of the Court is given, or the defen¬ 
dants who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in 
such institution; or 

(c) tlic cause of action, wholly or in -part, arises. 

Explanation I. —-Wliere a person has a permanent dwelling 
at one place and also a temporary residence at another place, he 
shall be deemed to reside at both places in respect of any cause 
of action arising at the place where he has such temporary 
residence. 

Explanation II. —A corporation shall be deemed to cany 
oil business at its sole or principal office in British India or, in 
respect of any cause of action arising at any place wh£re it has 
also a subordinate office, at such place. 


(1) Templeton v. I^urie, 2 Bom. L. R. 244, C. 327, 328, where the subject is (Uscussecl. 

49, 251 (ItlOO). (3) IVmpIeton v, I.Aurie, supra. 

(2) At p. 201; and sec same author’s U P. 
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IlluslrtUums. 

(a) A is a tradeaman in Calcutta. B carries on l)U8ino«.s in Delhi. B, by 
his agent in Calcutta, buys goods of A and requests A to deliver them tii the 
East Indian Kailway Company. A delivers the goods accordingly in Calcutta. 
A may sue B for the price of tho goods either in Calcutta, where the cause of 
action Jia.8 arisen, er in Delhi, where B carries on business. 

(b) A resides at Simla, B at (lalcutta, and C at Dellii. A, B and C being 
together at Benares, B and C make a joint promissory' note, payabhi on demand, 
and deliver it to A. A may .sue B and C at Benares, where tlie cause of action 
arose. He may also sue them at Calcutta, where B re.side.s, or at Delhi, where 
C resides; but in each of these cases, if the non-resident defendant objects, 
the suit cannot proceed without the leave of the Court. 

“ Subject to the limitations aforesaid.” —These limitations are those 
rcfe.rred to in sect. IG as “ pecuniary or other limitations jirescribed by any 
law,” and, by implication, sect. 15.(1) See Notes to that section. The juris¬ 
diction is .subject to special Acts, such as the Provincial Small Cause Court Art, 
but inasmuch as a plaintiff may scleait the forum in whicli to bring his suit, 
if a suit may be brought at either A or B, and at A there is no Small Cause Court 
having jurisdiction, though there is one at B, the jurisdiction of the District 
.Munsif's ('ourt at A in which the suit is brought is not ousted bv tlie fact that 
i.liere was in existence at the date of suit a Small Cause Court at B. To hold 
otherwise, would be to compel the plaintiff to sue at B, and thus to deprive, him 
of his choice of forum. If, however, there had been a Small Cause Court at 
.\, tin, .suit would, if the plaintiff selected A as his forum, have to be instituted 
in the .Small Cause Court.(2) 

• 

“Every suit.” —-The words in tho last Code were “ntt other suiht,'' 
whi(di was held to mean all suits other than those mentioned in sect. ]().(.'!) 

“ Shall be instituted.” —This section lays down tlie rule as to the 
forum of personal actions, which may be either that of the place of accrual of 
tlie cau.sc of action, or the place of the defendant. As already observed, 
wliere a suit nray be filed in more than one of several Courts it is a general 
jirinciple of law that the plaintiff may selecfi the forum in which to bring the 
suit.(4) The section mentions several indciiendent grounds of jurisdiction, 
ami, where, several of such grounds exist giving jurisdiction to different (Vmrfs, 
the plaintiff may select which of these Courts he chooses. Thus, tlie cause 
of action may arise in the case of suits arising out of contracts in the three different 
places mentioned in the third Explanation to this section under the, last Code, 
and the defendants may reside in a fresh place, and a plaintiff may ehoo.se either 
of such places as tho forum of his suit.(5) Vide. post. 

(1) Fazlur Rahim v. Dwarka Nath, 30 C. (4) Ratnagiri Pillai v. Ravutham, 10 M. 

453, 456 (1903); s. o., 7 C. W. N. 402. 477 (1896). 

(2) Ratnagiri Pillai v. Ravuthan, 19 M, (5) Ratnagiri Pillai v. Ravuthan, 19 M. 

479 (1896). 477(1896), But see as to the limitations on 

(3) Fazlur Rahim v. Bwarka Nath, suprn. such power, s. 22, poM, and Gcffert ». Ruck- 
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Forum of the defendant. —WJiero the cause of action wholly arises in 
the jurisdiction of a (’ourt other than tljat in which the fiuit is brought, the 
plaintiff must sliow (the onus being upon liim (1)) such a residence, carrying 
on business, or working for gain of the defendant,(2) wliich is within the terms 
of tJiis Kc.ction, or in the case of the Presidency High Courts (to which this section 
docs not ap}>ly), within the terms of clause. 12 of the Letters Patent. 
In either c.asii there is no question that the term “defendant” includes 
a foreigner when that fomgnor dwells or resides or personally works 
for gain within the jurlsdietion.f.*!) It is W'eil settled also that the carry¬ 
ing on of busiuesH need not Imj personal, but may bo by means of an 
agont.(4) There is, however, a conllict upon the point whether the Court has 
jiiris<1iction in the case of a foreigner who is non-resident and carries on business 
through an agent.(o) 

As regards S(jveral {Lofeudants. the section makes expre.sB ])roviHion. 
Either all the defendants must reside, etc., or there must be leave, by the 
(h)uri or absence of (d>]e{'t.ion by the defcncbints. If the defendants who do 
not reside, within the local jurisdiction did not a))]>ly under sect. 21 of tho 
last (lode, they were held t() have acquiesced, the int<mtion of the. Legislature 
being tlial- obj<‘c.tion sltould be raised on the first opportunity.({i) Under the 
last (lode it was held tlia.t the. acquhisccncc must be by the defendant, wdio 
resi(h‘s, etr.., out.siilc the jurisdiction. Where, therefore, tln^ cause of aidion 
in a suit against, three, defendants was held to have arisen outside the jiiris- 
(licthm, and one of such defendants reiiided outside the jnrLsdiid.ion but did not 
aci(uie.H(‘e in the suit, it. was held that if tluTe were any acquiescence on tlic part 
of other defendants residing within the jurisdiction, it did not give the Court 
jurisdiction to try the suit..{T) 

( hand, PI li. I7S (IKHK), if i>n tht' other 
iuind f.lu! Huil in noi for imnioveahlo proiK'rly, 
and non(’ of ti»(‘ facts nanithmod in this spc- 
tioii I'xist,, tbo (-louit Ima no juriH<iirtion: 

Hievoking Fockf'. 0 W. It. 2ir)(lS(>K). 

(1) Shvi (tOf.\vami v. Sliri tlovardhanialji, 

M Ik !“it I, at. p, 552 {ISltO), In an early eusti 
a bond reciting llu' obligor to lx* “of Cal¬ 
cutta ” was hc^Id primfi /aw evidciifo of 
rosidonco: Ramram Dutb c. Tlaninarain, 

I Mor. ;UM) (IH37). 

(2) Modliu 8oodun Ohowdhry c. CJoohranc, 
iM\ L. 11.417 (1880). 

(3) Kessowji Damodar v. Khiinji, 12 li. 

507,518,519(1888). And sec Agha (iholam 
Husi'in V. Sassoon, Bora, (taz., 26th Jan., 

1897 ; Batlrudin i\ Kariinbliai, 1898, Bom. P. 

J. 29; citod in Hnkin Chand, C. P. C. 286, 

(4) Uirdhar Daniodar r. Kassigor, 17 B. 

062, 005 (1893). which was a doeision on tho 
Hniuil Causo Court Act (XV. of 1882); and 
Muthaya Chotti r. Allan, 4 M. 209 (1880); 

Kessowji Damodar r. Khiinji, 12 B. 507, 521 
(1888), decisioufi on tho fjottors Patent. Jn 


Annamalai (.‘Iictty r. Murugasa, 20 M. 514 
(ltK)3), it was held tliat the manager of a 
joint family wa.s iKit an agent. As t(( agency 
in insolvewy law, see J>i rr Dlinnpnt Singh, 
20 C. 771 (18.93); dlss. from In rc Hnrnek 
(‘hand (Jolicha, 5 C. 005 (1880). 

(5) Jn JCessowji Damodar r. Khiinji, 12 B. 
507 (1888), it waa lioldthat tlicro was no juris¬ 
diction. In Girdhar v. Kassigar, 17 B. 6G2 
(1893), it waa lield that there was jurisdiction, 
tho word defendant having tho same moan¬ 
ing in all CHSoa. In Annamalai Chotty v. 
Murugasa, 20 M. 544 (1903), the Privy 
(kmnoil left tho point open; a. c., 6 Boni. L. R. 
491; 7 C. W. N. 754, and in lower Court, 23 
M. 458. There will be juriadietion iu such 
cases if the cause of action arises within tho 
jurisdiction : Bavah Meah r. J^hajec Moali, 4 
M. TT. C. R. 218 (18G9). 

(6) Viraragava v. Krishnasami, 0 M. 34 4, 
349 (1882). (See Ismail Peer Arabalam o. 
NMainagani, 8 M. h. J. R. 38. 

(7) Babaji r. Lakshraibai, 9 B. 20G (1884). 
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TliP. nilo conl.aincd in claTiRO {h) is based on the now gonorally recognized 
])riiu i])Ie o£ tlie connection of the cause of action ; (1) hut there is nothing eorre- 
Bjionding to it in the Letters Patent. It was held under the la.st Code (2) that 
the proviso following clause (c) in that Code applied only to that clause and not 
to elauses (a) and (h). The rer.oiistruet.ion of the section, as also the addition 
of the words in such case.," makes this clear. 

In the case of clause 12 of the Letters Patent, it lia.s been held that t.he 
woi-il “ defendant. " in that, elaiiso means all the defendants, if there are several 
(lefondant.s to a suit.. It is not sufficient that one of the defendant s should dwell 
or carry on biisiiie.ss witliin the ]urisdietion.(;f) 

“Actually.”* -The. ro,sidonee. is required to lx- actual, hof.h to exclude, 
what, i.s merely coloiirahle and rnllnsive, and therefore no residence at. all; and 
to emphasize what has hoeii a growing teiidemy, viz. to suhstitute for mere 
domicile or constructive, residence the actual sta1.e of affairs at the. inst.itution 
of the suit. This does not mean that the defendant must, he, ])crsonaliy jiresent 
within the jurisdiction at. the date of the suit. Alt.hongli a defendant, may 
he t.emporarily ahsent, from Ids dwelling, yet if he reta.ins it and inteiids t.o 
return to it, he will he held t.o dwell there.f'l) Actual residence does not-, of 
course, rcijidrc a (uuitinual a.ct.ual presence, every da,y and every hour in t.lu^ 
place of residence, or exclude 1.em|)orary absence from the localit.y in which it 
lies (.5) What, is required is that t.lie place .should he the, aetual residence of 
the defendant, when the snit is insl.itutod. So a person w'ho had dwelt and 
carried on business in Romhay for twenty years and had oidy nccasion.ally 
vi.siti'd Ahmadahad, wlie.is; was the family home, was held to ho actnally 
rcHidinj, in lioinha.v,((i) And where a penson is in service a.t any place, wlietlier 
Ilf the tlovernnient (7) or of a ]irivat,e pcrson,(8) he has been held not. In dwell 
at another iilaee, whore he, has a family house in wldch his fat her lived, and 
which lie occasionally vi.sit.ed; even tliongli the service he of a domestic, clia- 
raet,er.(!l) The decision in the last-cited ease ])roeceded on the gronnil that, the 
woril “ dwell ” must, he u.sedin the sense, of actual residence, and the place where 
a. servant is in service of a domestic character eannot, he looked upon as a lodging 
for a temporary purtin.se only, fmt as a dsvelling-plaee, alihongh he may leave 
the intention of returning at some future time to another dwelling where his 
family resides. 


(1) Ha km Chand, (!. P. C. 32,'). 

(2) Jt.amiran v. Vatch All, .‘12 0. ltd, 150 

(HKM). • * 

{3) ITadjoo iRrtiail v. Hadjeo Mahomed, 13 
11. L. R. 91 (1874). In Bhokandas v. Lal- 
Itibhai, 17 B. .702 (1892), the liability Ixung 
lioth joint and sovoral, the suit was dccrticd 
agsinst the defendant rc.sidcnt in Bombay 
and dismissed as against the rest, who were 
subsequently sued elsewhere, there Bang, it 
wa.s held, no res judicata as against them. 

(4) Madho Boss v. Sita Ram, 3 N. W. P. 
121 (1871). Dwelling or residence means that 
jilaee whore a person has his fixed jiermanent 


homo to which whenever ho is absent he has 
the intention of returning : Eatima r, Rakina, 
A. 51, 62 (1875). 

(5) Eukm (lhand, P. 0. 313, citing 
Narinjan Das v, Ramkishen, 1879, P, R. ('. 91. 

(6) Ugarehand r. Rurajmiill, 2 Bom, L. R. 
COG (1!KK)). 

(7) Dwarka Das r. Rliorlal, 1 R. 1). A. (.'. 
at p. 410 (1810). 

(8) Oendu v. (fovind, 10 B. 11. C. R. 409 
(1873). 

(9) Ilrgash Paray v. Haehim, 7 W. R. 
417 (1867). 
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“ Voluntarily.”—Under the (lode ol 1859 a person was held to reside for 
the purpose of jurisdiction even wlierc he was lawfully confined.(1) It is, how¬ 
ever, a general |>rin(;i))le that a person's compulsory residence at any place is 
not deemed sufficient to give jurisdiction over him to the Courts of that place ; 
and the, word “ voluntarily " apjicars to have been used to give legislative 
sanction to that view. 

“ Resides.”—The, c,orreg|)onding expression used in the. Code of 1859 and 
in tlie Kmall Cause Court Act was “ dwell,” the word which still exiat.R in clause 
12 of the. Letters Patent of the Presidency High Courts.(2) The first point 
to iie, determined is wliether there is any diflcrence, between the, meaning of 
the two expressions, and secondly, what the meaning is. In an early case,(3) 
Levinge, .1., said: “I consider that the, word ‘dwell’ lias a more extended 
.signification than tlie word ‘ re,side,’ and means a permanent, as opposed to 
a mere, temporary, re.sidenee. A traveller putting up at an hotel may be said 
in one sense, to reside there ; but a nuin can only be raid to dwell, in the sense 
ill wliicli that terra is used as giving jurisdiction, in tlie place, where tie 
ordinarily and permanently re.sides.” It has, how'ever, heen said that little, or 
no distinefion can be drawn between the two words and the meaning implied 
in them, and that, if any distinction can be drawn, it would appear that 
“ dwell ” has a more extended signification than “Te„side.”(4) In other ca.ses 
if, has been said that the terms are synonpiioms and express the same thing, 
the only difference being ttiat they are jierhaps in ordinary usage applied to 
diilorent classes of society ; (5) and that “dwell” is of Saxon and reside ” 
of Latin origin,(0) In a legal sense, neither term has any meaning which can 
be precisely defined. In the first place, the word need not neccBsarily have 
the same, meaning in different enactments, nor even in different sections of the 
same enactment. Tlie terms must be construed according to wliat may 1 e. 
sni>pose,d to have been tlic.intention of the Legislature in using it.(7) 


(1) oaaoH I'itml in notes to s, Ifi of 
O’Kinnaly’s C. P. (!., and Hukm Chand, C. 
P. a 314, :!1S. 

(2) 'the Supremo Courts liatl Jurisdiction 
over the inliaMtatiis of the Presideney towns, 
the word iiihahUant for the purpose of juris- 
dietion moaning residfut: Ram Narain 
Tanker r, Choderaulah Narsiah, 1 Mor. 371 
(1837). As to thi' length of time ned-saary, 
soe Madoo r. Rulloo, I Mor. 370 ; Pnnehanand 
Ro.se r. Davison, 1 Mor. 371. 

(3) EmritloU i>. Kidd, 2 Hyde, 117 (1861). 
To dwell in a place is to have one’s per¬ 
manent abode there : Madho Does e. Sit-a 
Ram, 3 N. W. P. I2I (1871). 

(4) Everet c. Froro, 8 M. 206, 200 (1885). 
(.5) Mahomed ShufBi e. T^Idin Abdula, 3 

B. 227, 229 (1878). 

(6) Rhri Ooswami v. Shri Govardhanji, 14 
B. 541, 547 (1890), and see Encyolopffldia 
Dictionary in which “ reside ” is defined “ to 


dtcell permanently or for a length of time ; t o 
have one’s home or settled abode ; to abide 
continuously or for a iongthoneti }ieriod.” 
Synonymous meanings are given also in 
Webster's and Latham’s Dictionaries cited ih. 
at pp. .648, ,649, And see Pirgasli Paray r. 
Haehim, 7 W. R, 417 (1867), in which it 
w'as pointed out that the term “ dwell ” is 
ambiguous and in it was internretod as mean¬ 
ing actual and usual place of residence. 
'Phe expressions are elastic ; Siiri Goswami r. 
Shri Govardhanlalji, 14 B. at p. 548. The 
words dwelling or residence are synonymous 
with domicile or home ; Fatima v, Sakina, 1 A. 
.62 (1875). As to the meanin^of condition of 
residence in a will, see Tagore v, Tagore, 14 
B. L. R. 00 (1874), 

(7) Ramchandra v. Keshav, 6 B. 100, 101 
(1881); Shri Goswami r. Sliri Govardhanlalji, 
18 B. at p. 292 (1891). 
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According to tkis supposed iuteution, tlio terms may receive a larger or 
more restricted meaning.(l) It is necessary to considci’, in determining this 
intention, what the object of the enactment was. So it has been held that 
sect. 382 of the former Code (corresponding witli 0. XXV. r. 1 of this (’ode) 
shows the intention of the Legislature to have been that “ residence ’’ should be 
residence under such circumstances ns will afford reasonable probability that 
the plaintiff will be forthcoming when the suit is deeided.(2) And it has been 
held that under 0. V. r. 9 the place, where a defendant “ resides ” is the place 
where he eats, drinks and sleeps, or where, his family ami servants cat, drink and 
.sle(ip.(.'i) Bare residence has been considered sufficient under sect. 618 of the. 
former Code (corresponding with sect. 136 of this Code), so as to render a party 
liable to arrest, presumably beaniuse such an interjiretatiou will best give effect 
to the intentions of the Legislature.(4) The term non-resident in sect. 37 
of t he last Code (or 0. III. r. 2 of this) should be construed broadly and favourably 
to the enforcement of legal rights, so as not to prevent a creditor from enforcing 
his claims against his debtor.(.'>) The object of the Insolvent Act being to extend 
if.s benefit to those who could be said to be hotidjide. residents for Ihc time being 
within the jurisdiction at the time they filed tlieir petition.s. there is 
nothing f.o show that the residence contemplated by sect. 5 of that Act 
(11 & 12 Viet. c. 21) must necessarily be a permanent residence. The term 
IS used to distinguish the position of sneb persons from that of one wlio merely 
conies in and uses his presence within the jurisdiction as the means of obtain¬ 
ing the beiiclit of tlie Act, and it also has the effect of excluding persons nioi ely 
HI the position of visitors.(6) As to jnrisdiefion in the ca.se of infant.s, see 
licl.i’,v.{7) 

.Vs regards tlie construction of these terms, as used in reference to juris¬ 
diction, it has been variously said that whcnthe.y arc used to give jurisdicliou 
tftey must be taken to be used in their strictest sense; (8) that they arc to be 
'■oiislrued broadly, so as to prevent a debtor from evading the claims of his 
ci editors, tlie intention of the Legislature being favourable to the enforcement 
of legal rights; (9) and that they arc to be u.sed in their usual and ordinary 
acceptation, neither strained to amplify the jurisdiction of the Court nor 
iianowcd to mininiise it.(Kl) It is, however, submitted that in consulting the 


(i) Malioiiicil HliutHi r, La-ldiu, 15. 227, 
22!) (IHTS). 

{:i) it>. 

(3) Kumudf'. Jutiiuira, {Mill); 

13 C. U J. 221. 

(1) Kveret r. Frcrt', 8 205 (1885), in 

w hicli case an officer proceeding from Burraah 
to England on leave resided a few days in 
Madras on tlie way and the residcnco was 
lu’ld Buffieient. 

(5) Hamchandra r, Ivcshav, (i B. 100, 102 
(1881). 

(H) In the matter of Do Momei, 21 C. ti3t 
(l8U4), diet.. In rc TictKiiiB, 1 B. L. B,, 0. C 
81 (1808), in which the iiLsohcnt had a 


perntaiieiit residence ouIskIo tlie juriKdieiioii, 
and la the matter of Kuiu J^aul Siiigli, 8 
Ja K. 14 (18Hi), where the insolvent 
luoroly eamo to Calcutta to file his petition 
and his family residence w'as at BbagaJporo. 

(7) In re Mcakin, 21 .B. 137 (1890); and 
sec NuBserwanjee Pestonjeo Wadia r. 
Kleonora Pestonjee, 38 B. 125 (1913). 

(8) Emritloll t*. Kidd, 2 Hyde, 117, 118 
(1804). 

(0) Hamchandra v, Keshav, 0 B. 100, 102 
(1881). 

(10) iSlui Goswami r. iSUri Govardhanlalji, 
11 B. 511, 518 (18!K)). 
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grounds upon wliich junsdiction is given on account ol residence a guide will 
be, found to the true interpretation of the term, and the groimds upon which 
such jurisdiction is given are the convenience not of the plaintiff but of the 
defendant and his evitnesses, and tlic advantage which may accrue to the former 
by eiiforeiiig the judgment of the Court within its ow'n jurisdi('tion.(l) The.se 
connote a residence of a moi'e or less periuaiient character. 

Xe.vily, e\en in file ease of the same enactment and the same portion of 
it there can bo no fi.xcd rule for all eases. Each case must depend upon its 
own particular cireum.stances.(3) 

It is necessary, in the first place, that the residence be actual and bond 
Jkh, and not merely colourable or collusive, for in such case there is no 
residence at all. Assuming this, it cannot, however, be laid down with 
precision how long a person must slay in a place, anil in what way, so as to 
be deemed to reside there. A very short period oi actual living has been 
iield Bullicient. in some cases.fti) Eirstly may' be considered those eases where 
a man has no permanent residence. Grc.it stre.ss is laid in the eases on the 
fact as to whether or not the person said to reside within the jiui; diction had 
at the lime any other residence elsewherc.(4) When a man has no permanent 
residence ho must be taken to dwell where he is actiuilly .‘-taYing.(.5) So in 
such cases a stay ol a month was iicld sufficient in the case of a man who had no 
other residence;{(;) the stay of a ship’s captain in port,(7) and even ten days.(8) 

The other case is that in wliich a person has a pennanent residence else¬ 
where. A person niav, however, dwell or reside at more places than one.(9) 
lint m order to afford foundation for jurisdiction the resiileiiecs must be of a 
permanent charaeler and be visited from time to time.(10) When the defen¬ 
dant has a fi.xcd and permanent residence elsewhere, to give jurisilietion on 
the ground ol resideiiec, something more than a temporary stay within the 
local limitB of the Court is rciiuircd.(ll) So a temporary residence ol ten 
days;(12) a residence for tlic temporary purpose of attending a trial of a suit 
in which the party was a defendant; (13) staying in a place witli a definite object 


(1) Emritloll V. Kidil, 2 Hyde, 117, 119 
{18W). 

(2) lb. ttt j). DU; Mahomod SliulQi v. 
Uldin, 3 B. 227, 229 (1S7H). 

(3) In thf; matter of De Monict, 21 C, 631, 
03a (189-1). 

(4) lb. 

(5) Shri Coswanii v. Shri Guvardlmnlalji, 
14 B. at j). 549 (1890). 

(0) Morris Baumgarten, Corj'ton, 152 
(1805); foil., Mayliew v. 'i'ulloeh, 4 N. W. P. 
25 (1872). The decision would probably have 
boon the other way if the defendant liad 
had a })crmanent dwelling ehsewhere : Shri 
(lotiwnmi v. Shri Govordhanialji, 14 B. at 
p. 549 (1890). 

(7) The Judges of the Small Cause Court, 
2 Tayl. & Boll, 4 : ref., Emritloll c. Kidd, 2 
Hydo, 117, 118 (1804). 


(8) In the matter of De Memet, 21 C. 
034 (1894), a case under the Insolvent Aet. 

(9) Ordo V. Skinner, 3 A. 91 (1880); 
Putima r. Saldna, 1 A. 51, 52 (1875); m 
Kishadmey Dossec r. Kally Kristo Ghose, 
Corytoa,24(1804), jurisdiction was upheld, as 
CiUcutta was the usual residence for ]>art of 
tlio year. 

(10) Slud Goswaiui e. Shri Guvardhanlalji, 
18 B. 290, 293 (1891). 

(11) Ib. at 14 B. p. 550 (1890); Zalom 
Tewarrcc v. Gobindgf'or Gossain, ] Ind. Jur. 
85 (1862). 

(12) Cowasjec Pramjee r. Wallace, 1 B, 
il. U. It. 113 (1803). 

(13) Emritloll if. Kidd, 2 Hyde, 117 (1864); 
see Saiuinatha v. Varisai, 2 M. H. C. B. 304 
(1865), 
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or lixeil purpose for a sliort and limited p)ei'iod,(l) svill not, in tiio case of a man 
wlio lias a bond fide and permanenl abode elscwliere, give iurisdiction. So where 
an oflicer attaelicd to a regiment at Vellore went on nicdh’al leave to Madras, 
where he resided in a rented house and fiiudly returned to Vellore, the latter was 
held to be the place where he dwelt.(2) 

In conclusion, it may bo said that while neither’ “dwell " nor “reside'’ 
necessarily implies a pcrniaiient state of things,(3) yet when it. is desired to 
speak of resideiree for a limited time a limiting adjective is applied, and when 
there is no sudi qualifying adjeetivc pormirnent residenee is understood.(I) 
Tire, residence eoutemjilated by the Letters Patent,(■'5) and (siibjeet to E.vplana- 
tion 1.) the Code, must be of a more or less pernuiueiit character, of such a. nature 
as to show that the Cour t iir which a deferrdant is sued is hi.s iratiu’al forum.((>) 
'Die Cotirl will not snatch a jurisdicliou which was not intended to be conferred.(7) 
As reganls B.xplaniilion ]., mk pubt. Seel. of the Contract. Act i.s permissive 
.ind doc.s not prohibit a suit elsewhere than at the place where the jiarlnersliip 
was carried on, if a sntiicient ground of jurisdietrun cxists.(8) 

Explanation I. —The ternr residerree is iiero applied to the lenipoiaiy 
jcnih'ncc of a deieirdarit in resjieet of a cause of action ari.sing at the jilacc, 
where he has such temporary residetiec. That, is an enlarging explanation for 
a limited purpose, and not an inlcrpretalioii or definition of the woi'il a.s 
usually uiider.sloud.(9) The JilxjiLiuatioii is identieal with Explanation (c) to 
.'Cet. S of the iSmall Cause Courl.s Act, XI. of liS(ib.(UJ) hi re.specl of any 
cause action arising at lire place, of pcrnuiuenl rlwelling, lie nriLst be 
•sued there.(11) The change in the H.xplanalion appear.s to be ol a verbal 
character. 

• 

(1) rSiiri Closwaiui c. Slui Uovardiiuulalji, juiisdiction is given on llic of rcHidcncu 

J1 l>. at p. (1890). »Su the Supremo wlieii that residenee is subbliintially tho oidi- 

(.'uuit lefuM'd jurisdiction in the eibso of u nary resideiiw^ or dweilnig oi the defendant; 

j'crsou liaviiig daily cni])Ioyincnt in Calcutta Mmritloll e. Ktd<i, 2 Hy<le, at p. 119 (1804); 

iail rcMthng outside it : (juculeliund Banerjcc and see Nusserwanjee Pestonjeo Wadia v. 

V. Camdeh Moukerjec, 1 Mor. 371 ; but not Eleonora Pestonjee, 38 B. 125 (1913). 

when lie often slept in Calcutta ; llalK’-rley/*. (7) Shri Goswami i*. yiui Govardhanlalji, 

Bason, 1 J\lor. 371; or outside when the sole 11 B. at p. 504 (1890). 

[>UT|)ose was t-o avoid juiisdiction : Martindell (8) Ranioiami v. ThiruvengadaBaini, 1 M, 

'i’onuvn, 1 Jilor. 371 ; Bhano v. Hossein Ali, 340 (1877). 

1 *M()r. 371. (U) Shri Goswami v. Shri Govardhanlalji, 

(2) Kibsun Ring r. Sturt, 5 M. II. C. 11. 14 B. at j). O-ID (1890); the jturpoao i.s to 

1-71 (1870). avoid the rule (sec Maedougall r. Paterson, 11 

(3) Shn Goswami r. .Siin Govardhanlalji, C. B. 75.5) that a jKirson having a i»ermar«‘ub 

li B. at p. .549 (1890); Mahomed ShuHli i\ reaideuce at a plm-e cannot be said to rcsKio 
Laidni, 3 B. 227 {1879). at any other place where lie has a lodging for 

(4) Shri Goswami e. Shri Govardhanlalji, a temporary purpose only, or, to use the 

an jit a. words of the present Code, a temporary 

(5) lb., at p. 552. residence. 

(0) lb. It was not the intontiou of the (10) SeoUgarelianch.*. Suiajnial, 2 Bom. L. 
Letters Patent to give juilscliction in coses of U. 005, 600 (1990). 

temporary residence only : Shri Goswami v. (11) SoePirgash Paray o. Hachim, 7 W. 11. 
Shri Govardhanlalji, 18 B. at ]). 292 (1891); 417 (1867). 
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Explanation II.- -This is iu general coufonuity with the English detesions, 
though under the Indian rule the carrying on of business is not only a circuni- 
Htiuiee for determining the residence of a company, but an independent ground 
of jurisdietion alBo.(l) The .Secretary of State in Council is not a body corporate, 
though he may be used as buc1i.(2) Foreign corporations or companies have 
their domicile in the country where they are incorporated, and thus come into 
exislencc. But they may also be deemed to reside in the country in which they 
have their seat and principal place of business.(3) 

“ Carries on business.” —This phrase is of varying import, and must be 
iiiterprctcd aeeording to the context and the appar.uit purpose of tlie Legisla- 
I lire.(4) In the lirst place thi.s cxpre!i.sion here connotes more than being busy 
or doing business merely, and more than mere service, employment, or occupa¬ 
tion. A nutn who buBie.s himself about science or politics, though be may 
have a great deal of business to transact in respect of these matters, docs nut 
” enrry on 6ustncB,s ; nor does a domestic servant, a clerk, or a.s.sistanl in 
a trading or mereaiitiln eoneern. The words mean the caiTving on of business 
by the person whose business it is, and mean to describe a person managing 
or conducting his own, and not. somebody else s, busine.ss. He must either 
manage or conduct a business of his own, or the business whicli is managed 
or conducted for him must be his own. The servant or employee is not carry¬ 
ing oil his own busineB.s, but his master’s. A person carries on business when 
lie controls or directs it.(5) 

The term “ husincKs ” is not limited t o commercial business. So where a 
person was in daily attendance on his patients as surgeon, apothecaVy, and 
accoucheur within a certain district, he was held to bo carrying on business 
there.(()) It ha.s, however, been held that zemindary business is not witliin 
tlic rule ; (7) nor tlie receipts of presents or offerings.(3) There is a conllict 
of opinion as to whether the {ioverimient can (9) or cannot (10) 1)C said to carry 
on business. 


(1) Sec. Itii; English casoB, whicli will be 
tuuii'I cited ill lluknl Clialld, t*. P. 0. 215, 
221, where it i» also ^loinU'd out that the 
E.\planati<m BottlcB a mimbcr of pomts upon 
which there iB a conllict o£ opinion in the 
JCngliBh Oourts. 

(2) Doya Naraiii Tewary e. .Secretary of 
State, lie. 2r.(), 271 (18S6). 

(2) .S<‘e Hukm Chand, C. P. C. 217, w'here 
the question ia disousBod, 

(4) Goouldas e. Ganeiih Lai, 4 B. 415. 422 
(1880). 

(5) (Jrahain r. Lewiu, 22 tj. B. l>. 5. 

(0) Mitchell r. Heuder, 22 L. J. Q. B. 272. 

(7) AnonyiiiouB, 22 W. R. 223 (1876). Bee 
Nohin Chunder r. lluroda Kant Shaha, lit 
W. R. 241 (1873). 

(.S) Khii (ioBwami r. Shri tJonu-dhanlalji, 
\ I B, .Ml, 552 (181KI); b. e., in apixial, IS 11. 
290 (18'Jl). 


(II) Biprotlas Dry r. Secretary ol {State. 14 

2()2, II. (1885): .Subhaiaya ». (!uveninient , 

1 .M. II. ('. 11. 285 (1852). It iB also pointed 
out in lliikm Chand, (!. P. ft )). 221, tliat 
Boverid HuitB have la'eu ileeided in tlie High 
Courts and Prosidoiiey Small Cause Courts in 
which the cuu.Be of action did not accrue 
within the local UmitH of tlieir jariadiction ; 
and those Courts could liave juriadiotion only 
if the Government could be* hold to cai-ry 
on busineBB within thoBO limits : sec Robb 
Johnston r. Secretary of State, 2 Hyde, 1,52 
(1854); P. & 0. S. N. Co. v. Secretary of 
Jitate, 5 R. H. (7 R. Ami. 1 (1861); Brito 
V, Beeretaiy of State, 5 B, 25) (1881); Hari 
Bhanji v. Secretary of State, 4 -M. 244 
(1870). 

(10) ituudle 1 '. Secretary of Stale, 1 Hyde, 
37 (1862), 111 which it was said that Gor eni- 
meut should be bued whore the cause uf 
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In tliK under-mentioned case (l)the Court, ol first instance, wltosc judgment 
was reversed on appeal,(2) held that the carrying on of busin(‘.ss jnu.st involve 
pretty much tlie same element of permanency as is necessary to eonvert. a 
mere “staying.” into “dwelling." But. it does not .seem to be necessary 
that tlie business sliould be caiTietl on permanently, and eaeli ease, must be 
decided on its own facts.(3) Thus a person who had no regular office, but went 
once or twice a week from the Mofu.ssil to a friend's house in Calcutta, and saw 
people, there on hiiBlness, and contracted there with some man for the 
hire of cargo-boats, was held to carrj- on business or jiersonally work for gain 
at 0alc,Htta.(4) 

The business nec'd not be one can-ied on personallj-.p) This is shown 
bv the omission of the lei’in “personally" before the words “carry on busi¬ 
ness,’' and its introduction before the words “ work for gain." The defendant 
must, liowever, carry on some independent, regular business in person, 
or at an office or otlicr fixed place of business, either personally or by iilerks 
or servants employed by tlu' <lefendant, and conducting tlic business under his 
control, and in his individual or partnership naine.(6) So in the last-mentioned 
case it was held that the defendant had no place of business in Madras, 
t.he sales being effected by another person, X, in its independent business or 
trade of a general broker for a commission received from the purch.asers. In 
such ca.so it was X, and not the defendant, wlio was carrying on business iti 
Madras. 

A jjerson may carry on business ,at the sfimo time at .several places l)y 
means of different ag(mts, a,s is often really the ea.se. Tlie employment, how¬ 
ever, ol a person as one's commission agent, or simply <!onKigning goods to 
a comiuission,(7) or general,(8) agent for sale by him in the exercise of hin 
dim calling, does not constitute canying on business at the place where 
I hat person or agent may be residing or carrying on liis own business, or 


acUou ari.scH; J)oya Naraiii 'JVwmy v. 
ScciTtoiry of iSfiatc, 3 4 (5. 250 (1SHO) [the words 
“ carry on buHinoBS fir jMTsonalty work for 
;;aln ” arc inapplicable to tlu* Secretary of 
State], 

(1) Haydnn Das v. Bhajwan Das, 7B. L R. 
102, n2'<1871). 

(2) 7 n. L. U. .535, 

(3) In Bill Jin. 2 of the Code t)f JK77 an 
I'A-planation wa.i addetl to provide that the 
business contcinplat(*d must be carried on at 
a tixpfl place for at least a certain tim<% but 
the Explanation was omitted from Bill 
jVo. 3. 

(4) Grieh Chunder v. CollinH, 2 Hyde, 7ft 
(1802); and so does a captain of a foreign 
ship trading to this port; R. V. Judges of 
Small C'auRO Court, 2 Tayl. & Bell, 7 (1851). 

{5) Muthaya ChetU v. Allan, 4 M. 209 
(1880); Kessowji v. Khimji, 12 B. 507* 52L 
(1888); Girdhar v, Kassigar, 17 B, fi02 {18ftX); 


Ghinnaminal r. Tulu Kannaiamnial, 3 M. 
TI. (!. It. 146 (1866); in which Scotland, (!. J., 
modified his opinion to the contrary, in 
Siibbaraya v. Government, 1 M. H. C. B. 
286 (1862); which last ease was followed as 
regards the jurisdiction of the Small Canao 
Ckmrt in Chundre Churn Dutt v. Bduljeo 
OowaspH', 8 0. 678 (1882). In addition to 
actual inhabitancy tho Supreme Gourt had 
jurisdiction by constructive inhabitancy fni 
the ground of trading. As to factors, how- 
(ivor, sec Sunkcr Doss r, Manickram, Fulton. 
334 (1843). 

(0) Chinnammal v. 3'ulu Kannatammul, 
3 M. H. a R. 146 (1800). 

(7) Khimjtt* r. ForlKss, 8 B. 11. C‘. R., 
0. (I 102 (1871); 0o[M*o Mohun Pnitub 
Ohniidor, I? W. R. 530 (180ft). 

(8) Chinnammal v. Tulu Kannat-ammal. 3 
M. H. 0. R. 146 (1866). 
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(loinff or Kolliiig wliat li(> Jiiiiy luiv<! been employed to do or sell. In tlie undcr- 
mcnl ioiiod case. (1) it was lield that a defendant does not carry on businoBS 
af, a place. tlioiif;h he niiiy have an agent there for certain purposes connected 
with his businiiss, wlnu'e that which is the essential ingredient, in his business 
does not take place within the local limits of the iuri,sdi(;tion of tlic Court, 
fn (lelivi'i ing judgment, Sausse, (1..T., said: “ To determine whe.ther a 
dcfcmhmt, is carrying on husincss, it must, first bo a,sc('rtained nhat liis par¬ 
ticular trade, calling, or (x'.cupation is, and then we cun examine whether the 
facts proves! amount to a <-arrying on of that pirticular trade, calling, or occupa¬ 
tion within the jurisdiction. The present defendant is udmittudl)’ a retail 
vendor in European goods, and obtains Ids livelihood by tine profit which ho 
makes uiion Ids .sales; without ‘ side ’ lie could not make protit ; or, in other 
words, lii‘ could not carry on Imsiness for tJie purjiose of gaining a livelihood. 
‘ iSale ’ is an essential ingredient in c.arr 3 'ing on this deleudaid's business, and 
in till' jiresent case, to gix'e tlds Court cognizance of suit upon that ground, it 
must be .shown that ‘side’ bv the defendant in the way o1 a retail dealer has 
taken ])liiec within oiir terriiorial limit. The ]>lacc of sale, in the presonl ciisc, 
is the true place of the defiuahint’s cari'ving on business. ’ 

As to the quest ion whet her jurisdiction in regard to foreigiier.s is limited to 
those who person.ilh- carry on business, vide aide, p. 171. 

“Personally works for gain.’’-—Tbe.sc words were inserted to give tlic 
Courts jiu'i.sdictiou over persons who, tbongb dwelling out of the local limits, 
personally worked for gain within t]u‘m.(2) Ho a person residing at Kliooserv, 
outside Calcutta, who hahitiiiilly and constantly came to Calcutta for the pur- 
Iiose of making contracts as part of Ids business as a contractor, was held to 
cai'vv on business and woik for gain in Calcutta.(3) An advocate of the High 
(lourl residing out of the loe.d limit.s, hnt who holds himself out as ready to 
])i'actise in the Ifigh Court and who gws whenever he is engaged to apjiear, 
]H'rsonully worlcs for gain within the local limits.(1) In order that jurisdic¬ 
tion should attach on the gi'omid of working for gain, .such working should 
be habitHal.(5) Vurtber, to constitute work there must, bo some mental or 
])hysieal effort, 'J'o take advantage of an innate holiness as a reason for 
accepting presents or offerings as your natural due is not work; nor is llie, 
blessing wldcli tlie defendant invokes upon the dwellings which lu? visits.jti) 
As to whether Covoniment c.'in he sidd to persouidly work for gwn, vide 
mile. ]). 180. 

“ Cause of action.” - The meaning of lids terin has been the suhjeot of 
considerable controversv, which, however, so far as this .section is concerned, 
is now settled, and it is not proposed to do more than to give the referenees 
to the, soinowh.at mimerons decisions in which the question was diseussed prior 


(1) Franijoo v. Hurnioaji, 1 it. tt. U E., 
II, C, ,1., 220 (ISO.'i). 

(2) Shri Ooawami r. RIni ftnvardhanlalji. 

It U. r,41, C,'-.;! (181K)). 

(3) (ireesdiundor linnnerjce r. Collins, 2 
Hyde, 70 (1862). 


(4) Rai Narain Das v. Newton, 0 N. W, P. 
4.3(1873). 

(.3) RlirL Goswami Shri (tcjvardhanl.alji, 
14 R. S4I, .353 (IKiKI). 

(0) tb,, at p. .3.34 ; s. c., in appeal, 1ft B. 
200 (1894). 



I>4RT I. 
SKC. 21), 


StllTS IN fiENEBAIi 


183 


to the aniondinonf. ol the aocl.ion in 1888. Somclimoa those words luu’o boon 
(riven the restricted sense of imiued’iate occasion of the action, wliich itself 
jiieans tiio right to have recoiirso to the Courts; in oUum’ and perhaps the 
greatoi’ luiinber of cases, the wider sense of necessury coiulitions of its 
niiiintenance. In the former sense it is the mere matter of fact, the failure of 
the defendant to do, or forbear from doing, to give or juako good, that wliii'h 
tlie plaintitrs rigiit entitles him to insist upon—in other words, the infraction 
of tlic right, as, in the case of a contmet, its breach. In the latter sense it is 
t his matter of fact ]ihis the right resident in the plaintiff, or, to take tlie example 
cluisen, both llie making of the eontract and its breach.(1) In this 
last sense, “cause of a<‘tioutherefore means every fact whicli is material 
to be proved to entith*, tin' plaintiff to succewl; (2) and everything wliich, if 
not proved, gives the defendant an immediate right to judgment, must bo 

of tiie caus(‘ of action ; (3) though the term does not imniprise every pi(‘ee 
of evidence wliich is necessary to prove each fact, but every fact wliich is necessary 
to lie proved.{t) In tliis view of the case, the cause of action (which 
must, exist at the date of the action (5)) is c.oniposcd of several parts, 
which must, of course, necessarily include as one of such parts the in¬ 
fraction (6) of the riglii claimed. 

Tlie lU'xt question is, whether in order to give jurifidiction the whole cause 
of action should have arisen within the jurisdiction or wlietlier it is suilicient 
that a part of such cause of action should have so arisen. As regards the 
Ihesideiicv High (Vmrts, it fs well seithnl that the term “cause of action,” as 
used imcluise \'2 of tlie (lliarters (which, and not this section, governs sncdi 
(Vinrts) means the whole cause of action, and not a mati^rial part <if it : (7) 


•(]) S('<‘ t.lic learned judf^inenfc of Holloway, 
.T . in H(' Souwi i\ (\ileH, ti .M. H. C. I?. 
^?S4, too (1808), as also tho judgmonls in 
(«o]a Ivvlslimi (<os.saiiii v. Nilcoimil Banncr- 
jee, lit B. Tj. U'. 4ril {iS74), and Kalklhun 
(‘luitUpadliya v. Shiba Natb (thattapadhya, 
S at. p. 4SS (I8S2), in whieh tho Engliali 
(ase.s will })o found coHoetod. Whatever 
meaning be attached to tho term, it docs not 
(le])ond upon tiio rolu'f claimed: Thakur 
Sliankar l)ya Shankar, 15 I. A. bfi (1887), 
and iias no relation whatevor to the defcnc**, 
blit refers entfrely to tho ground® set forth in 
the plaint, or, in other words, to the media 
upon whicli tiie plaintiff asks th<; Hourt to 
arrive at a conclusion in hi.s favour; Mt. 
(■liand Kour v. Partab Singh. 15 L A. 1.5fi 
(1888). 

(2) Cooke i\ Gill, 8 0. P. 107. So in a 
suit for a legacy against an administrator, 
the grant of administration (Fuller r. 
Mackey, 2 E. & B. C73), for a reward for 
apprehension and conviction of a thief, tho 
conviction (Hcrnaman v. Smith, 10 Ex. 659). 


on a life ]ioliev, the deatii of the assured 
(C'ailland r. Ghampion, 7 T. Jl. 29r>), arc part.s 
of tlie resiKvtivo oanses of action. 'I’he fact 
must Ih‘ liotU necessary and material l.o bo 
proved. If not it is no part of tho cause of 
action: Ixmdon, Bombay and Mediter¬ 
ranean Ihink V. Badee Beebcc. 5 B. 42 (188(>). 

(3) Head v. Brown, 22 Q. B. D, 128. 

(4) Tb. at p. 132. See Pragdas r. Doula- 
tram, II B. 257 (1880). 

(5) Oulzar Singh v. Kalyan Chand, 15 A. 
399 (1893), in which case, thoiigli the plain¬ 
tiff wofi not entitled at tho commencement of 
tho suit to possession, it was held that if the 
suit had been brought a fortnight Ia((T t he 
other party would have been w'itliont a 
defenee. 

(0) Nurtlin v. Alavudin, 12 M. 134 (1888). 

(7) De- iSou7A V, Coles, .3 M. H. 0. R. 384 
(1808); Motlioor Nfolnm Boy v. Jadoomoney 
Hossee, 10 B. L. R. 122 (1872); Hills tj. 
Clark, 14 B. L. R. 307, 369 (1874); Jum- 
moonah Peniad v. Zaibimcssa, 5 C. L. R. at n. 
270 (1879); Mulchaiid v Suganchand, I B, 
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though, if a part of the eausc of action shall have arisen within the jurisdiction, 
a suit will lie in the High Court’ if leave have been previously obtained. For 
the pui‘]>ose3 of the Letters Patent, the expression “ cause of action ” 
means the bundle of facte which it is necessar}^ for the plaintiff to prove before 
lie can succeed in his suit. It does not include irrelevant or immaterial 
fact;;, but limbracos material facts without which tlic plaintiff must fail. If 
any of these inalerial facts have taken place within the jurisdiction of the 
Court, then leave can be given under clause 12. Riit if no such material facts 
liave taken place within the jurisdiction, and leave is given there, then 
it is open to the defendant to contend at tlic lu‘aring that the Court has no 
jurisdiction.(1) 

Prior to tlje ajnendment of the corresponding section of the last Cod(\ in 
1888. it was held that the words therein used did not mean the whole cause 
of action, but any material portion of the nature stated in Explanation III. 
to that section, whicli was add«l in tlic year mentioned. And therefore, the. 
Courts governed by tlie Cofle were held to have jurisdiction if such a material 
])ortion of t.he cause of action arose within their juihsdiction.{2) 8ect. 7, Act VII. 
of 1888, gave ciTect to these decisions by adding the third Explanation to the 
former section, wdiich rendered further disc.ussion.in the case of suits arising out 
of (u)ntra('t unnecessary (xnde 'post). The rule, 3uoreover, has been roaflinniMl 
recently to be of general application in all suits.(3) And now the sect ion expressly 
gives jurisdiction wliore the cau.se of action, wholly or in parU arises. No leave 
is r(*(|uired in the latter case. 

Under the Code, British Courts are empowered to pass judgnumt'against 
a non-resident foreigner, provided that the cause c^f action has arisen within 
the jurisdiction of the. Court pronouncing the judgment.fd) Tlie Court in 
wliose local jurisdiction the funds of an endowment, received from a foreign 


23 (JH7.5); Dhunjesha v. Ffordo, 11 11. UIO 
(1887): Kalidhun v. Shihanath, 8 0. at p. 
493 (1882); Rarapiirtab r. Prciastikh. 15 B. 
93 (1890); Doya Narain 'Pownry v. Secretary 
of State, 14 0. 250 (1880), In Muhammad 
Abdul Kadar v. E. I. Railway, I M. 375 
(1878), where it was admitted that “ oau.<w' of 
action ” meant the whol(‘ eauao of action, it 
was h(‘ld that the breach of the contract eon- 
fititutc'd the whole cause—a view which ha.s 
been disHented from by the Calcutta High 
C»>urt, Doya Narain Tewary n Secretary of 
State, 14 C. at p. 270 (1880), and the Bombay 
Higli Court., Uampurtrtb v. TVemsukh, 15 B. 
at. p. 102 (1890). 

(1) Motilal V. Surajinull, 0 Bom. L. R. 1038 
(1904). 

(2) Oopi Kriwhna Goa.saini r. Nilcomul Baii- 
m-rjee, 13 B, L. B. 401 (187-1); HUls r. f3ark, 
14 B. Ti. R, 357 (1874); Tdowhcliin i\ Chunni 
l<a!, 4 A. 423 (1882); Bishunath r. Haiti 
Baksh, 5 A. 277 (1883); Kalidhnu r. Shib.t- 


nath, 8 0, 49.5 (1882); Laljee Lull p. Hurdey 
Narain, 9 C. 105 (1882), which also (h'alt. 
with the effect to bo given to the Tllu.stra- 
tiona, the first of which is taken from Winter 
r. May, 1 M. H. f!. K. 200 (I8G3). and the 
Hccoiid from He Souza i'. Coles, 3 M. H. 
a R. at p. 397 (1858). Contra, Jiim- 
moonah Persad Zarbunessa, 5 C. L. R. 258 
(1879). 

(3) Banke Bohari Lai r. Pokhe Rain, 25 A. 
48 (1902), which was a suit asking that a 
eoinjYromiso and decree founded thereon 
might be ileclarod void, and for an injunetion 
restraining o.^oeution. 

(4) Rjvmbliat v. Shankar Baswant, 25 B. 
528(1901); s. o,., 3 Bom. 1*»R. 82. So also 
under the Charters, Barah Moah Saib v. 
Khajoe Meah, 4 M. H. (\ R. 218 (1859); 
ronira, Kossowji n Khimji, 12 B. 507 (1888), 
%7hioh was tlissented from in Gudhar r. 
Kassigar, 17 B, 552 (1893), vide jxvit, p. 185. 
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territory, are expended by tbe parties residing there, Ims full power to 
determine questions as to the management of the funds, (piite apart from the 
title to the grant, which may not be in dispute.(I) As to residence, etc., giving 
jurisdiction in case of foreigners, see post; and as to cases in which tlie cause of 
action arises below low-w'ater mark and within three miles of it, the case under- 
mentioned.(2) 

Whatever the cause of action may be, the jurisdiction created at tlie place 
of its accrual is not affected by the death of the person originally liable, and it 
is a general principle that the representative of a deceased porsoti may be sued 
in tliat (Jourt within tlie jurisdiction of which the cause of action with the deceased 
person arose.(3) The, aeicrual of a cause of action within the local limits of a 
Court,’s jiuisdiction will not give the Court jurisdi(;tion over a, suit in which 
any other cause of action arising out of those luntts is joined ; it being, in fact, 
a pre-re,quisito of the right to join in one suit more tlmn one cause, of action 
against a defendant that the Court, to which the plaint is presented should Imve 
jurisdiction over all the causes of aetion.(4) 

The term “ cause of action ” as rased in the Code apjrlies to t.ortH as well as 
contracts.(.h) Reading clauses («), (b), and (c) with the woi'ds “ evenj suit,” 
it appears that all suits of whatever natiue, subject to th(^ limitations m tlm 
jnereding sections, are referred to. Sect'. 19 c.ontains special provisions with 
regard to suits for compensation for wrong done, but, suits on tort, not within 
the words of that section will fall under this. In India, the cause of action 
lia.s been always hold to fiunish the forum not only of suits in contracts, but. in its 
broiulef sense to apply also to suits on torts. 

As .ilready stated, the words “cause of action” in t.his section do not 
mean ne:'e,.ssarily tho whole cause of action, but a s'uit to which the section 
iipplie,s juay be instituted where, some portion of the cause of act.iou 
ari,ses,((i) ,So in a suit praying that a fraudnlent compromise and decree founded 
lliereon miglit be declared void, and for an injunct,ion restraining e.xocution, 
it wa.s held that though the decree was made and compromise entered into in 
Calcutta (where in respect of them the cause of action arose), yet a material 
part of tlie cause, of action, namely, the infringement of the plaintiffs right, 
by e.vecuting the decree, liaving taken place in (tawnpore, the suit lay in that 
di.slrict.(7) 

Though a special provi.siou as to jurisdiction over suits on torts lias been 
ma.le in sect. 19, there, is nothing in the. general words of the present one to 
ex. hide them from its operation. The Courts will therefore have jurisdiction 


(1) Kushinath v. Anant. 2 Horn. L. 1?. 47 
(iHUit). 

(2) Balian Mayaeha r, Nagu. 2 T?. J!) 

(iH70). 

(3) Ladd r. Parbutly, 2 Hydo, IS (1802); 
Hargopal r. Ab<lul Khan. 0 H. H, ('. il. 
129 (1872). 

(4) Khimji Jivragii J*uru.sl>otam, 7 M. 
Ll (1883). And if tho main roliof cannot 
•*0 ><raniod, a right which is only ancillary 
t<f> tilt* principal right cannot be enforced : 


TrimbakLakHhnmn, 20 B. 49n, .'JOO (I80r»)* 
(r>) Kalidun (’!huttaf>adhya r. .Shiba Nath, 
8 at ]i. 491 (1882). 

(fi) Banko Bohari J^al v. Pokin' Ram, 25 
A. 48 (1902). Tlndor tho last Code, an lo- 
garda BuiL«4 arising out of contract, tlio 
matta*r wa.^ made plain by Explanation 111., 
and now (r) kIiow.h that is so in all 

oasea. 

(7) Ib. 



18C 


TTTE COEK OF CIVIL PROCEDURE. 


Past T; 
iSec. 20. 


wlion tlio ciUino of iict ion iiris(!s williin tlieir jurisdklion or the defendants roisiile, 
<h,c., there. .And it is not. ncces.sarv that both tlic eonatitnonts of juriadietion 
shonld <'xiBt in liriti.sli Tndiii.(l) Tlie provisions of tiiis section are independent 
of the pe.iiei'al ]>rin(dples of interiuitional law; hut there ia nothing even in 
tliese, priti('i])les to restrict the juiisdietion of the Courts of any country to cases 
in which the cause of action should have arisen in lliat country. In England 
it in settled t hat an action will lie there against a defendant there upon a trans¬ 
action in a place in anotiier country.(2) Kvplanation III. to the former section 
liad no refeirmce, to tciris. But the leriu “ cause of action ” was, under the last 
Code, indejxindently of that cxplaiaition, construed to mean not the whole 
cause of act ion - if such cause of action involves more 1 han 1 iio. mere commission . 
of the delict- in suits to which the Coilc applies.f.l) Pi'ohably, the <’auso of 
action will usuiblly he construed in a restrictc<l sense, so as not to involve the, 
right r'ioliited, hut to <l«note only the violation or the breach of a duty which 
e.ntitles t.ho pluintitT to reiio.f.fl) In anv case, a largo numher of ras(!S in tort, 
will come within the sjrecial provisions of the preceding se.ction. In a recent 
English Ciis(b dealing with the effect of a judgment in the Calcutta, lligli Court 
in divorce, jbroc.eedings eomlemning in ilamages a defendant, a British subject, 
who though formerly resident in India,had left tliis country bdore tlie petition 
was issued, and w,\s now doiuieiled in England, it was argued on his bolialf 
I,hat the Calcutta Ifigh Court had no jurisdiction over him; but it was held 
that the power to give damages was ancillary to the judgment on status 
cniicerning the marriage, which judgment, being in /■cm, would bind the 
world.(.a) 

A (louri. may entertain a suit to fret aside a dccTce on tlie ground of fraud, 
pro\’id<!(l trhat the requirements <it this section or of the Charter, as the case 
may be, are satisficd.(O) In the case of a libel, the suit will lie where it has 
been published.(7) In a suit to set aside a release executed in Calcut.ta of t,he 
plaintiff's interest in certain property in Bombay, it was iield that the can.se 
of act,ion included t,he ef[ec.t of tire release on the jiroperty in Bombay, and did 
not. wholly arise in Calcutta.(8) This section, in the, ca.se of suif.s between 


(1) Si'O iiabau ^layadia <■. Ntt"u Shra- 
vuchn. 2 V>. lU (]y70). 

(2) Kukni Clmnd. (I. 1*. lUO ; Macliftdo 
v. KontcH, 1897, 2 Q. li. 235. 

(3) ritZep. 184, 

(4) See Hiikni Chatid. 0. P. V. 311 ; Ijal- 
jeo IjvI 1 ’. Hardey Ntiraiu. 9 C. 105 (1882); 
(lopi Krifihna v. Nileomal, 13 B. L, R. 461 
(1874); HilJa r. Clark, 14 Tk L. R. 367 
(1874); lilcwhellin v. Chuniii Lalt, 4 A. 423 
(1882): BishauatU v. Ilalii Haksh, 5 A. 277 
(1883); Ram Poribab Singh v. Rholabutty, 0 
W. R. 486 (1868). See an to different parts 
of canso of action in puits on torts : Kariic 
Churn v. QopalKiflto,3 C. 264(1877)[Pledge; 
Fraudl; Hadjeo Ismail v. Hadjee Mahomed, 
13 R. h. R. 391 (1874) [Fraudulent repre¬ 
sentations; suit to set afiidc release]; laiddy 


V. Johnston, 6 R. L. R. 141 (1870) [Malicious 
prosecution]. The mat! or is not of itractical 
imiMirl/aneo so far as suits in the High tViurts 
are coueeniod, as in all cases of doubt leave 
Is usually askod for and given; and ns to 
other C-ourts- see now claiipe (c). 

(5) Phillips?’. Ratho, 17 C. N. eelxi. 

(6) Nistarini Hassi e. Nundo Lai Rose, 30 
0.369 (1902); s. c., 7 V. W. N. 353. A suit 
to sot aside a consent decree of the High 
Court, on the ground of fraud may be brought 
wthout pievious leave to «ue having been 
obtained, though all the defendants dwell 
without the jurisdiction : Ribco Snioman v. 
Abdul Aziz, 4 C. L. R. 300 (1879). 

(7) Oeffert v. Ruckohand, 13 B. 178 (1888). 

(8) Hadjeo Ismail v. Hacljoe Mahomed, 13 
n. R. 91 (1874) 



Tart I. 
Se(\ 20. 


SUITS IN GKNEBAL. 


187 


landlord and tonant, is controlled .by Beef. 144 oi tlic lioiigal Tenancy A<’f.(l) 
In eases instituted under Act IX, of 18G1, the Court ia to be guided by tlio Code, 
and where tliere is an objection to jurisdiction this section will be considered.(2) 
,\3 regards Probate jurisdiction, Bee Act V. of 1881.p) 

Explanation III. of former section.— This ha.s been omitted, as its 
relaiion was considered unnecessary owing to tJie addition made to Bub-clause (c) 
of the w'ords “ wltolUj or in farl. ’’ in reference to the eauBe of aefion. Though 
omitted, thcExplanation gave a correct statement of what is still the law (4) and 
is therefore here dealt with. This Explanation settled the signification of theferm 
“ cause, of action ” in the case of suits arising nut of contract. Its language 
was wide enough to inclinb' all cases of contract, tliough not obligations in 
tlie nature of quasi contracts,(5) though it is said (G) that, the corrc.sponding 
rule of locus solutionis in other countries does not apply to contracts already 
executed or creating personal status. Certain relations, such aB those of marriage 
.•md adoption, though originally based on contract, are not themselves .sources of 
vigh1..s and dutie.s on account of the grounds of contra<'t.(7) While a suit, may 
be. ari.sing out of contract, within the meaning of the Explanation, it does not 
billow that all the clauses of that section will be ajiplicable to it; as in the case of 
a. suit arising out of contract claiming a sum payable not. in jierformance of the 
e.oiiti’act, but as damages for its breach.(.8) It may be a quc.stion whet,her 
( he language of the Explanation is explicit enough to include suits for the enn- 
eellation of contract, the. forum conlraclus in Homan law being generally held 
to apiJy to actions arising out of the natural development of the obligation, 
and, therefore, leading to its fnlfdmcnt. A suit for the eanerdlation of a contract 
must., however, alway.s be for some cause ; and the nature of the cause .iiid (he 
place of i(,s accrual, and not, necessarily the plaee of the. contract, will furnish 
l lic forum for such suit.s.(tl) But whether it docs or not the suit will lie within 
the section. 

1 n suits arising out of contract the eau.se. of action is deemed to arise, accord¬ 
ing 1o the omitted Explanation, at three, places :— 

(a) The. jilacc where, the eonlmel v’os made. The determination of this 
ipiest.ion tielong.s to the law of contracts. This will lie the place of meeting 
where there Is a jicrsonal nu-eting of the partie-s—except, perhaps,’ where t.he 
validity of a contract is made to depend upon the ohservance of a par¬ 
ticular form, in which ease the place at which that form is completed is 
the true, plaee of the contract, because until such completion no party is bound.(lO) 


(!) Fazlur Raliiin Bwarkii Natli, SO r, 
t.’i.'i, t.se {190,')); B. c., 7 C. W. N. 402. 

(2) .Sarat Chandra ((hakarhati v. Forman, 
12 A. 21.1 (1890) [removal of minor from 
iilaintiff’s custody], 

(3) And see Blianrao v. T^akshmibai, 20 Ik 
007 (189,7); Fardunji v. Navagbhai, 17 Ik 089 
(1892). As to suits to sot aside certificate of 
bcirsliip gi-antod liy Political Resident, sre 
.'\inmunni r. Kriabna, 16 M. 405 (1892). 

(4) Snligram Cbabn Mai, ,14 A. 49 (1911). 


(.5) See Hukm fdmnd, C. P. C. 208-,TO9. 

(ti) Ib., 298. 

(7) As to the cause of action in suits for 
restitution of conjugal riglit, see ib., p. 299 ; 
Labtagar r. Rai Suraj, 18 B. ,310 (1893). A 
suit for tho recovery of dower is a suit on a 
contract: Sbankar llial v. Muhammad Muj* 
taba, 18 A. 400 (1890). 

(8) Kamlsetti v. Katha, 27 M. 355 (1903). 

(0) See Tfukm Chand, fj. P. 0. 299. 

(10) Tb. 
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In tliR r.aso of c.ontract liy con’espondence, it has been licld that the 
contract is considered made where the letter of acceptance is jJOBted, and 
not wliero it is re.c(‘iv<‘d by the pTOposeT.(l) Where a balance was struck and 
an agreement to repay the balance was drawn ou(. at Cawnporc, it was held 
that tlie Oawnpore Court had jurisdiction to entertain a suit on the agree¬ 
ment, and its jurisdiction was not affected by the fact of the transaction, in 
respe.ih of which the. agreement was given, having happened elaewhere.(2) 
Wliere the suit was brought upon the defendant's breach to deliver in the terms 
of the contract, and it did not ap])e,ar where the contract, if any, was made, it 
was held that the mere fact that an advance on account of tlie contract was 
made within the local jurisdiction of a Court wtmld not give the Court juris¬ 
diction in Bucii suit.(3) In the under-mentioned case it was held that, assuming 
that in the account for the balanee of which the plaintiff sued tlierc were some 
items which if they could be separated from the stiit would give a cause of 
action within the jurisdiction of the Court at B., it was never the intention tliat 
the transactions should be disconnected so as to give sejjarate causes of action, 
but that the items should be joined together so as to form the subject of one 
demand, and that the suit bad been brought in the wrong Court.(4) As to the 
making, endorsement, and acceptanee of negotiable instruments, see the cases 
bolow,(r)) 

(h) The place where the cmlraci was la he performed or performance com¬ 
pleted ; or (e) vdic.re in performance, any money to which the suit relates was expressly 
or impliedly payable. The determination of this question is also part of the 
law of coniraets and the rules for their interpretation. The rule of tbe/oram 
loci solutionis, as it is called, is applicable only where a particular place for 
performance can be fixed, and not therefore where the contract may be per¬ 
formed any where.(ti) In some eases the place of iicrformance is expressly fixe<l 
by the ef)ntrar1, in others by the nature of the act to be. done in i)orformaTice ; 
as, for example, wIkm'I! the ohligation is to build a bouse, or to do otliev work- 
on real ](ropert.y.(7) Thus, also, iii a suit to have a mortgage-deed rogister(‘d. 
the cause of action was held to ficrrne .at the place whore the deed ba<l to In; 
registered under tlie law. From the nature of the act to be performed this was 
ihe place of the fulfilment of the obligation.(8) In sonu' cases, provisions of 


(1) Mulittinmad SlialU r. Karamat. .\li, 
IHPfi, P. R, No. 7t>; Kamisotti r, Katha, 27 
M. :)r..7 (l!)03). 

(2) Haim Kaj r. Ram Hux, i Agra, 11.7 
(18G(i). 

(3) .AjiiDilhya IVo.slind e. {.'oliintl Ram, 2 
Agra, ISS (18(i7). 

(•1) Atmalviiri .Sdli, 3 JI. H. <'. K. 222 
(ISliC). 

(.7) liampopal r. Blaequierr', I R. L. R., O, 
('. 3.7 (I,SS7); .loan Mull r. Muinaoo Lall. 1 
Ind. Jur. N. 8. 2IU (ISiifi); DhanraJ r. 
(lobinuaram. 1 U. ].. ]{., (). ('. 70 (1808); 
iM,s«r t'Uuiidi'r Ri'iii r. (Vn-/.. 1 ind. *lur. N. S. 
233 (1800); Winter r. Round. I il. H. C. R, 


202 (1867); .Mothoormoliuu Roy v. Jadoo- 
money Dossee, 10 li. L. R. 122 (1872); 
Ilaydan Daa r. Bhagwan Das, 7 B. L. R. 102 
(1871); «. c., on appeal, at p. .535 ; Pragdas 
r. ]>>wlatrara, II B. 257 (1880); Rampurtal) 
e. Premsukli, 15 B. 03 (1890); Hnlehand r. 
Suganchand, 1 B. 23 (1875); Rampurtal) v. 
FooUbai, 20 B. 774 (1896). 

(6) Rajcnilra Rau v. Kama Ran, 1 M. H. 
R. 4.30 (1803). 

(7) iSeo tbe subjeel, more fully treated In 
Hukm Chaud, C. P. (1 300-309. 

(8) Rami c. flopal, 7 M. H. C. R. 170 
(1873). 
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Tabt 1. 

SBC. 20. 

[jo.'iitivc law niuat be coiiSulted.{l) Where no place for the performance is 
prescribed in the agi’eeineut, or exacted by the neeessities of the ease, or fixed 
hv or in accordance with statutory law, the place where it should appeal’ that 
parties intended that the contract should be fulfilled ought to supply the 
/i)rwm.(2) In most such cases, the course of the busmess to which tlie contract 
relates, or in which anything will have to be done or any money to he paid, 
will determine the place of performance or paynieut.(5) In some cases, where 
no actual intention can he inferred, recourse may be Inul to presumptions— 
such as that undcu* which performance is deemed to have been intended at the 
place where business was caiTied by the person entitled under the eon- 
tiuct; (4) or, where neither paii-y has a fixed place of liusiness, wherever (at 
any rate, in tlu^ case of contracts for payment of money) the creditor happens 
to be.(5) In tlie absence of any special promise as to delivery, goods sold are. 
lo lie delivered at the place at whicli they arc at the time of sale ; and goods 
cunlractel t<» ))C sold arc t-o be delivered at the. jdaee at. which they are at the 
lime of the contract for .sale, or, if not then in existence, ui the ]ilacc at which 
they are produced.(b) The place of accrual of cause of action in suits for aji 
account and balance due from an agent must be. determined by a rcferciua^ to 
the circumstances under whicli the situation of agemy is contracted, and the 
piomise to pai' at a particular place must be imj>lied wliere not expressly 


(1) See Conti act ss. -18, -lU. 

(2) Sco Hukm (hand, C. 1’. C. and 
-■'(•e Slieritf .Maimers, 7 t‘. W. K. 012 (liK)^); 
\jrban S'ngli r. Tvimila Suhiiy, 17 W. R. 345 
(JS72); l)cuLe<- Nundun c. Oomrao Kingli, 2 
\,i,na. 218 (1807); ( hunilal i'. Mahijiatrav, 
t; H. R., A. C. 33 (1808); Uadabliai r. 

isli. l.3(I8!)2); DhunjiwhaFfnrdc. 
11 ii. ()40 (18S7); Dobson r. ik-ngal »S. & W. 
Railway, 21 H. 133 (IH9(i); A. T. RhiiUa- 
elunya i. ('a\v'H]iur Woollen Milts, !(>('. W. 
A. 325 (lOJi). 

(3) See Jiuktn ('liaiid, C. V. 301; 
■nt'i .s('o Idowliellin e. ('iiimui J>al, -I A. 
(23 (1SS2); see Ordc e. Skinner, 3 A. !)i 
(ISSO). In a suit for salary whieh had 
alway.^ })cea paid at Sural, the latter Court 

ah held to liavc pirisdictiou : Beg Mahuiucd 
e. Kavasji, 2 Bfcm. L. R. 524 (1900); sec next 
noti*. On a somewhat similar prmcipk' the 
‘■iidorser of a hundi ia liable to pay at placo of 
endorseincut and not where the hundi is pay- 
•■ibb': Suganeband v. Mulchand, 9 B. H. C. R. 
370 (1872). 

(4) lb. The forum arising from course of 
(•liMness is heltl to ajiply gciKTally to partner- 
f'lujih. See Fnickmec Chand e. ZorawarMuIl, 
8 -M. 1. A. 201 (I860); foil, in Aagiia c. (Jainda 
Mill, 1SU7, P, R. No. 02 ; (list., Harah Meali 
8aib i\ Khajec .Meali fSuib, 4 M. H. C'. R. 


218 {I860); Uc Sou/a r. Coles, 3 M. 11. C. R. 
381 (1868). In Ik*g Alahonied v. Xaviwp, 2 
Bora. L. R. 514 (]!KH)),ilK! salary sued for was 
licit! to be implietlly payable at the place 
\vhcr<‘ the plaiutifl! worked and reaidod : 
llarragh v. rurslintam, 4 ;\1. 372 (1881). 

(5) Tlic ordinary rule is that tlie obligor j.s 
Ixmiid tt) .stHik the obligi'c ; O'opi Xrislmu v. 
Nilcomal, 13 Ti. L. R. 161 (1874); Kills r. 
Clark, 14 B. L. U. 367 (1874). Tim Eidur, J.. 
K 1893, 1\ D. 119. Ill Sheriff v. Maimors, 7 
(t W. N. 912 (1W3), it was lield that the priuo 
of tlie goods sold was payable at the rchideiico 
of the plaintiff. In tiie east' of a suit fur a 
legacy the cause of action was lield (o arise 
where the heir and not the legatee residetl; 
Asliootosh Bose r. Huiee ('liuni Nag, 16 W. 
R. 305 (1871). 

(6) Act IX. of IH72, R. 94. Soo as to goods 
sold, Winter r. Way, 1 M. H. C. R. 200 
(1863); l)c Souza f. Lkiles, 3 M. II. U. R. 384, 
405, 406 (1868); Chunilal v. Ma}ii})atrav, 5 
B, H. 0. B., A. C., 33 (1868). Ram Rail Shaw 
V. Okhoy Kumar, 2 C. W. N. 61 (notcB). If 
the suit is for balance of account for goods 
sold the mere circumstance that some jiay- 
incut was made by a hundi would not affect 
the locality of the cause: Rarapurtab c. Breiu* 
suUh, 15 B. 100 (1800). 



s. 16 A. 

(2).] 


ss.22,23, 
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btij^mlalAid fur, uf.cordiiig to tlio tunuB of the agein;y.{l) Tlic woiils “ lliu 
conlrml ” do not ineau the wliolc of the contrar-t. It is suffidoiit if sunie part 
of tlie cont met is to )«! performed within tlie jurisdietioii, and if tlieie is a Ijrcuch 
<jf that part within tlie jurisdiction, the inrisdictiou depends on the scat ul the 
obligation souglit to be onforeed in the suit.(2) Clause 3 of the Kxplaiuitiou 
was a))plieal)lc where the amount claimed was playable nut in jierfoiiiunieo of 
the coni raet, but as damages for the breach.(3) 


21. No ohjecliun cts to the place of suing shall be allo'wed by 
Objections to juris- ^ny appellole or revisional Court unless such 
(li^tioii. objextion was taken in the Court of first instance 

at the earliest possible opportunity and in all cases where issues 
are settled at or before such settlement and unless there has been a 
consequent failure of justice. 


Objections to jurisdiction.—iSec notes to seci. b, aide. 

22. Where a suit may be. insliluled in any one of tiro 

Pow r la im st is institalcd in one oj 

suits which may bo in- such Courts^ ^oy dtfendanty after uottcc to 
one Comt" 'parties, may, at the earliest possible 

ojrp&riunily and 'in all cases 'where issues are 
settled at or before such settlement, apply to hare the suit transferred 
to another Court, and the Court to which such apqjlicalion is made, 
after considering the objections of the other parties (if any], shall 
determine in which of the seccral Courts having jurisdiction the, 
suit shall proceed. 

23. (/) Where the several Courts having jurisdiction are 
To what Court ajipii- subordinate to the same Appellate Court, an 

cation lies. application tinder seel ion .'J shall be made to 

the Appellate Court. 


(1) lliiUiii Clirtud, C'. P. C. 307; Khiinji 
divriiju V. PuruBholuiii, 7 M. 171 (18S3); 
Kami Ciiaml t\ Davi ]>as, 1S71, P. 11. Ko. *22; 
PraMiuna Cliuiidcr c. Pruuaniia Chunder, 7 B. 
\j. \{. App. 35 (liiTl); Koaaowji Batnodur i\ 
Jjuckmidas, 13 B. 401; (ISSO). In Hadjeo 
JutuaU V. Hadjce Mahumod, 13 B. 3^. B. 91 
(1874), the Court observed tliat the proiiev 
place for taking the account would (M;rtainly 
bo where the jiroperty was situated. In a 
.suit against a commisnion agent, who delayB 
to send gtaids ordered, tho cause of action 
for the recovery of the money advanced for 


tlic articlesi will have arisen the place <if 
bubinesa of the commission agent; Muham¬ 
mad Shafli V. Ivoramat All, 18%, P. R. No. 70. 
Where the suit is for damages and the et>u- 
tract was accepted by letter, the cause of 
action arises at place of acceptance : Kami- 
sotti r. Katha, 27 M. 355 (liM)3}; and see as 
to thw, Sitarum Marwarl v. Thompson, 32 
C. 881. 889, 890 (1905). 

(2) l<eo Rein v. Stein (1892), 1 Q. B. 753; 
HukinChand, C. P. C. 301. 

(3) Kamisetti v. Katha, 27 M. 355 (1903). 
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(/) Whm aiich Voai'in mt siibordiHnk to liijjcmd A'p'pvUatv 
Coifrts but to the smnc High CWr/, the a'lypUtuUon shall he made 
lo the said High CoiirL 

{■!) Where such Courts arc stibordiitale lo dijjcreitt High Courts, 
(he application shall he 7nude to (he High Caurl within the local 
limits of ‘whose jarisdieiio'n the Court in which the suit is brought 
is situate. 

Power to stay and transfer.—Sect. 20 of Uic iaht ('uGc rercrnnjf lo 
btuy of procecdiiig.s has been oiiiiited.{l) The last jjaragi-aph t)f sect. 20 of the 
last Co(h‘ hud special application, if to any section, lo sect. 20 
Ihit there appeared to be no reason or authority lor restricting llie general words 
of this section to sect. 17 of the lust (h>dc (coiTcsponding with sect. 20 of tliis), 
(*]■ to any }iarticular clause of it. The words the dejendanld^ ^vould 
have had no meaning if the corres]»onding section ol the (hale of 1882 aj)])lied 
only to seel. 17, clause (c) of that Code, and, if it were so, the ojUioii of nialcing 
the application would have been vested only in dejmdani not residin<jf 

caynjing on husvncus, or worhimj for gain within the local limita vl the Court's 
jurisdiction."^ The section, it was rightly said, appeared lo be very com¬ 
prehensive and to refer to all the preceding sections which provide for an alter¬ 
native jurisdiction over suita.(3) The jurisdiction given by this sect. 20 was 
of an exceptional character, and should, it w'as held, be cautiously exercised 
and oniy upon very clear cause shown, there being no mention of mcic con¬ 
venience or expcdicncy.(4) The section contemplated applications by difl’erciit 
delendaiits, but it was hardly possible that after the rejection of an ajjplicatioii 
by one defendant auotho]’ application might be presented by another defendant 
o*u the same gi'ound.(5) The jnvsent sections remodel and embody the 
provisions of sects. 22-21 of the last Code. Several difficulties have been removed 
by tiio altered phrasing. Thus sect. 22 omitted to qualify the words 
“ another Court " by the words “ having jurisdiction f whicJi appeared in sects. 25 


(1) 8eo Broughtoii'i Coniiucntary on Iho 
Code of 1877; O’lvincaly’s Civ. Pr. Code, 
where, however, it is also said, citing Haggard 
V. Pelicier, A. 0. (1892) 01, that poasibly it 
does not hniit the inherent right of every 
C'oint to protget itself from au^buso of its 
own ])ruccdurc by staying or disraiBHing 
actions A^liich it holds to be vexatious. 

(2) \ iiaiagavayyangur v. Krwhuasami, l> 
344: (1883), the ndeivnce to s. 17 (b), 

apjicars to J»o a clerical error: Tamail Poor 
Ambalam v. Ncelaraegara, 8 M. L. J. il. 38. 

(3) Hukm Chaud, C. P. C. 333, 334. The 
decision in Mcckjce v. KaBowjoe, 4 C. L. R. 
282 (1879), appears to show that the Court’s 
power to stay proceedings is very extensive, 
fipi^Iying U.t different suits covering similar 
ground, and that on an application by a 


party to a suit, a cross suit may be stayed. 
Nothing, however, in tho Code enables a 
Court to 8t>iy proceedings because costa in a 
previous litigation in a foreign Court have 
not been jiaid : Bowles i\ Bowles, 8 B. 571 
( 1884 ). 

(4) Khcla V. Canga Ram, 1894, P. il. No. 
8; following, 1893, All. W. N. 58 ; tleffertp v. 
Ruckchand, 13 B. 178 (1888). In tho lirst- 
incntiojicd case it was held that the circuni* 
btancu that tho points for decision in tho casu 
were analogous to those iu a suit pending in a 
Court in another dHriet was not sufficient 
reason for holding that justico was more 
likely to be done by compelling tho plaintiff 
to sue in that district. 

(6) O’Kinealy’s Civ. Pr. Code, note to s. 
2U; Hukm Chand, C. P. C. 339, 
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and 24. Again, it was not i-iear why tlic words “ imtj delemme " were used 
in sect. 23, and “ shall determine ’ in sccte. 22 and 24. Another difficulty was 
as to the nature of tlic application under sect. 24 of the last Code, as to which, 
see post. 

“ After notice.”—^The section does not provide for any requisites 
of (he notice, liut a Court may, in order to give effect to the manifest intention 
of tlic section, adjourn the hearing of an application and direct that proper 
notice sliould be served. Notice must be given to the “other parties"—i.c. 
not only parties on the opposite, but those on the same side—so that if one 
defendant only applies he must serve the other defendants with notice. In 
tlic under-mentioned ea8e,(l) application was made in the pre.scnce of the othei 
jiavties and was assumed to be with sufficient notice. 

“ Apply.”— Priina facie the plaintiff as the arhiler litis has a right to bring 
ins suit in any Court whiuh the law allow,s; and these sections are only intended 
to provide for tho.se cases where, on the ground of expense or convenience or 
some other good reason, the Court thinks that the place of trial ought to be 
changed. Parties who desire to have a ease transferred from one forum to 
another ouglit clearly to exidain to the Court hy petition and affidavit what 
is the nature of the claim and defence and what the issues arc; they should 
■stale wdiat evidence will he required, and then satisfy the Court that either 
on the ground of expense or convenience or otherwise the place of trial ought 
(,o lie ehanged.(2) There was no indication in sect. 24 of the last Code of the 
nature of the application to be made to the High Coui-t, the words “ to transfer," 
eie., oreurriugin sects. 22 and 23 of that (lode, being omitted. On this*'groimd 
it was lield tliat the section must be construed as intending something short of 
transfer, and that the section did not empower a High Court to transfer a .suit, 
but only to de(?lare in which Court it should proceed, and, if necessary, to stay 
jiroccedings within its own jurisdiction.(3) The words of the present sections, 
which apply to all the cases meutioned in sects. 22-24 of the last Code, remove 
any difficulty on this head. 

“ Objections.”—Tf these are not pul in on the first day, as tliej’ ought to 
be, a certain fi.xed time may he given for putting tliciii in,!!) 

“ Shall determine.”—The determiuation of t.he Ajipcliate Court under 
.sect. 23, clause (1), aud of the High Court under clauses (2), (3), may be arrived 
at, not only on tlie grounds urged hy the parties, but also on any grounds whicli 
may occur to the Court itself, which under those clauses would appear to have 
a discretion much Idee what it had under sect. 24 of the last C')de.(r)) The 
ground that the portion of the property in the local jurisdiction of another 
Court is of larger value has been considered not a sufficient ground lor 
transfer to it.{6) 

(1) I’uirungote v. Degn Tanday, 2 C. L. R. 241, 247 (1879); « 1. A. 420. 

352 (1878), (4) I’urrungotc f. Deon Panday, 2 U. L. R 

(2) Khatija Bibi v. Xaruk Chundor DuU, U 352 (1878). 

U. 980 (1883). (5) Hiikm Uhaiid, 0. P. C. 337. 

(3) 'Cula Ram f. Harjivau Das, 5 A. 00 (0) Purruiigote v. Dcoii Pauday, 2 C. L R. 

(1883). Sec remarks id P, C. as to aliscucu 352 (1878). 

of (lower of transfer in Skinner v. Urde, 2 A. 
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AppcllEtd Court. ■ beot. lb, cltiuse (1). shows tliat subordination for 
aiiniiuislralive jjurposes is inimateriaJ, the sole test for the deterniination of 
tlie f'oitrt- to which tlu' application most he made will be that of app(>alB lying 
to It from the decisions of the Court in which the suit may have been 
instituted. 

In .some casc.s appeals he fi'oni the decisions of a Court in dill'crcnt classes 
of suits to dili'erent Oourts, and the Appellate Court in such cases will be the. 

Court to which au apiieal would lie in the elass to whieii the suit institufe.d 
belongs.(1) 

24. (J) On the apphcatitHi ol any of the patties and after [s. 26.| 

(k'lnmiiiiiweiofinns- uotice to (li(‘ ])artii',s anti ajler htuirinit .such 
U^and w.tMrawaL ^f fheitt as tlesite to he heard, or of its own 
motioti Without such notice, Ihc High Cwni or Ihc Disl/ricl (Jourt 
may ul any stage— 

(a) bansjei any suit, ajrpcal, or other proceeding pend’kaj 
hejmv it for trial or di.ijmal to any Court suhordinate 
to it and compelent to try or dispose oj the same, or 

(h) iVithdraw any suit, appeal or other 'proceeding pendi/ng in 
any Court suburdi'nalc to it. and 
(i) try or dispose of the same ; or 
(d) transfer the same for trial or disposal to any 
Court suhmdmtie to it and competent to 
try or dispose of the same ; or 
{ill) retransfer the same for trial or disposal lo the 
Co urt from which it was withdrawn. 

(-d W here any suit or proceedimg ha.s been transferred or 
ivilhdraien under sub-seebion (/), the Court which thereafter tries 
such suit may, subject to any spanal directio-ns in the case of an 
order oj transfer, either retry it or proceed from the point at loh.ich 
■it ica.s transferred or withdrami. 

(.’i) Kor the, purposes of tills section, Courts of Additional 
and Assistant Judges shall be deemed to be suljordiiuitc to f-hc 
iJisIrict Court. 

(d) I’he Com-t trying any suit transferred w withdrawn under 
(iiis sccti(«i front a Cotlrt of Small Causes shall, for the purposes 
ol such suit, be deemed to be a Court of Small Causes. 

“ On the application.”— A separate apiilication i.s req uired for the transfer 
if each suit.(2) In the case of a minor a next friend may apply wliere no guardian 
id Him has been appointed.(3) 


(J) niiim Chimd, V. I>. V. 330. (3) Joteiidronatli Mitter ti. Ilaj Krislo 

(3) Kisliorcii i.al i>. nucliimm Dosa, 2 N. Mittcr, Hit'. 771 (188U), 

1’., 11. c. n. 147 (1870). 
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“ Of any of the parties.”—A person wlio Im.s rcceix ud a notice of an 
application made by a jiidginent-delitor to be declai-wl an in.sidvent, and wiioso 
name is on t he record as an opposing creditor, i.s a party on wiiose application 
a transfer ma>' be made under tliis seetion.(l) The section permits transfer 
upon the apidieatlon of parties as well a.s of tlic Court's own motion without 
such a|)plication.(2) 

“ Notice.”'—The |)rese,nt .section, unlike, the two previous sections, rcijuires 
notice to lie given by tlic Court and not by the jiarty. AVlierc the order was 
made witliout uotiee having been given to tin- plaintiifs it was set aside.(d) 
Tile provision as to notice is one of procedure and practice, and the ie(pdremcni.“ 
as to notice may be waivcd.(4) 

“At any stage.”- -Tliese words liavc been added to tlic iinst pai'agruph 
to remove the dillieulty created by tlie view tiiat a suit, cannot lie transferred 
alter tlie hearing has once eoinmenecd, as to whieli there was a eunfliet of decision. 
See nul.e, jiti.sl, “ Vc.wUwj,” 

Power of High Court to transfer. —Besides the iiowers eonferred 
by this section, tlie, lligli Court, under elau.se id of the J,etler.s Talent, lias 
power to transfer to itself only wlien it tliiuk.s proper to do so, eitiier on tlie 
agreement of t,|ie parties to tliat efleet or for purposes of justice, tlie 
reasons fur doing so iieing recorded in tlie proceedings of the Higli t'ouit. Ko 
statement of the grounds on which tlie tlonrt will act can be exhaustive. Traiislei ,s 
have been granted on the following grounds; f'hat the p.irties and 
witnesses re,side in Oaleutta; that it would be ebeajier to try tiie .suit 
lliere; that all jiarties desired a transfer ; (.b) that H of the jiroperty 
claimed was in tlaieut1.a, and that it was undesirable that an mimi of a 
Mofussil Court should ]>ar1ition sueli property; tliat, tlie suit might be 
tried mure elieaply and expeditiously in Oaleutta ; (li) tliat dillieiill (jiie.stioiit 
of law wore im’olved, and the eouduet of the .fudge towards tlie plaintilf 
made it impossililo that lie should be able to deal with the suit with im¬ 
partiality or freedom from prejudice; (7) tliat the que.slioiis inc oh ed wen 
of importauec or dillieulty; the balance of r-ouvenieiiee, or elieapni'.ss ol 
trial; the residoiice of parties really iutere.sted and witne.sses either in 
Calcutta or its immediate neighbourhood; the advance of money and presencr 
of boidc.s in Calcutta; the defendant's want of means to go herself or take her 


(]) NaHsarvaiiji r. Eharseilji, 22 B. 77il 
(18»7). 

(2) Id., at p. 78li (IStrT). 

(2) Jananlhim e. Daliya Vallabh, l.SltS, 
R. J. 11. 

(4) Saukumani r. tkoraii, 13 M. 211 
(1889). 

(5) Ruyii a. .-tdiiiinibtraUjr-tiojieial, 5 (*. 
7UU (ISStl); (> f. L. it. 221. 

(G) Jotendnujanuth v. llaj Krislo, 1(1 I*. 
771 (1889). 

(7) Kiipiliiautli Ivdiar i\ (loverimicnt, 10 
B. L. R. IGS (1872). Courjou v. L'uurjou, 9 


R. ]j. R. Ap2>. 19 (1872), jiruceeded on the 
ground that thoro was uo reason to .supiio.sc 
tliat any very Bjiccially dillieuU queBtion,s ol 
law Muuld arise in that ease. In lloueett r. 
fVise, 1 Ind. Jur. N. 8. !M, transfer wa.s 
granted on the ground that diliieult jiuints ol 
law arose, and it geuerally^Iipeareil tliat the 
ease should not bo tried in the Jlofussih 
provided that the Interests of the applicant 
will be prejudieed if there be no transfer: 
Borrudaiio r. Gregory Bourke, Part II. Ex. 
O. €. J. 1 (1805). 
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ivit.iu'ssf.s to u Mof\i»sil Court: tlic rcfusnl to transfer pinciii^ diflicuHics in 
Iho way of the Jcfeilee ; and that the prayers for injunct ion and receiver rendered 
ihe ease eminently one to be tried in the High Court.(l) it has also 
been held that the mere, fact that it -would be less e.viM-iLsive to tr)’ the ease 
in tlie High Court was not sufficient of it.sell for the Court to act upon and 
.)rd(‘r the case to be fransferred, and that to justify transfer it must be shown 
lhal ihe trial in the Court in w'hieh tlic suit had been instituted would be uii- 
5alisfactory.(2) 

The apitlication should be made to a Judge sitting on ike origiiud si<le of 
the Court (d) The subst-aiitive law ajiplieable to the case will lie the law of 
Ihe, Court from which it has been transferred.(l) The words to reiiifur mid 
.rif inid ihirninHc " in the Is'tters Patent have a wide significalion. 'J'liey are 
:iol, liimled Uj any part.ieular ]>criod or stage of the stiil, colLsideierl us a regular 
icrie.s of steps in proeedure. After the eomnieiicemcut of a suit betw een parlies, 
rs long as the pi'oceedings in the Court of first instance are in such a condition 
lint llie party is entitled to ask that Court to raise and jiuiieially deterniine 
uiv ((iiestiiDi material to the final result of the suit as between liiiiiself and Ihe 
it.lier party, so long is the suit in existeui-e in Ihe first Court, and cajiable of 
leiug removed under clan,so 13 in order that sueli quc.stions nia}- he delenniiied 
11 the High Cuurt.(.')) 

District Court.—In the Punjab, Central Proviuees, and Piurmali, tlie 
'oiirts of the Divisional Judge and Coiuniis.sioncr are by the Courts Acts of 
hose jiwiviiues given the powers confeiTcd on the District Court by this 
lion, \ bieli lias not been drafted with reference to the. system of judicial 
idiiimistratiiin prevailing in the provinces incntioticd.(G) An oi'dcr of transfer 
luiile by a IJistrief, Court under tiiis .section, transferring a suit in which an ajijieal 
ivimld lie from a decree made therein, was licld not subject to revision.(7) And 
die prinei]ile was cimsidercd to apply where a District Judge had tiaiis- 
lerred a suit from a Bubordinate Court to liis own tile, and before ids 
nearing it an application was made to the High Court for its transfer to some 
illier Court.(S) The Higlr Court refused in its extraordinary jurisdiction to 
iit.i i lerc, e.\( ept under eircumstauces of a very special nature, witli the discretion 
if a .) iidge who hail transferred, under the provisions of the last Code, execution 
proceedings under a decree from one Bubordinate Court to anotlier.(l)) It was 
u'ld, under the Code of IH-uD, timt wliere a District Court had jurisdi<-tion lo 
try a suit and the defendant, made no application to the Judge or tominunieation 
_ » • _ ___ ,. 

{i) ilaicndia Lali p. SarvainH-u^ala iJubft*, (f>) -Ah to tlio i^unjalj, hod hh. 38, 

^4 C. J83, I8(j (J8‘J(j); 1 U. W. N. lOU. Act XVIII. of 1884. Ah to VilUigo aVIimsifu 

(2) Ojoodenun r. Nobimuoiioy Dohscc, 1 in Madras, we Lakshmakka c. Bald, 8 M. 

Ind. Jur. N. 8. 39f) (1885). Ajmoi’o and Aluimira, hh. 2 and 20, 

{3)J><mfcU V. Wise, 4 W. li. Mine. 7 ltc«. I. of 1877. 

[iNf'.j). ( 7 ) F.irid Ahmad v. Dulari Bibi, 0 A. 233 

(5) (do,sc V. Aniirtama^i Dosaec, 4 B. L. (1884). 

, 0. U. J., 1 (1800). (8) Muhammad Safdar Huboii v. Puran 

(5) In the matter of tho Decree Suits in the Chaiid, 20 A. 395 (1898); s. c., 18D8, A. 
.ourt ((f tile uMunsif of Dibroghur, 7 B. L. R. W. N. 89. 

i08, 312 (1S71). (9) Kriaima v. Bhau, 18 B. U1 (1893). 
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to the plaintiff with u view to its being tried in a different district, tlie case 
was not one for the exercise of any special power by the High Court for that 
purpose.(1) 

“Transfer or withdraw.”—This section, wliieh corresponds with sect. 
25 of t!ie last Code, is clearly worded to show that it applies botli to the 
transfer and withdrawal of suits, covering also transfers to a Court newly estab¬ 
lished. There is no restriction as to the grouncLs on which a transfer 
or withdrawal may be ordered under this section, which ap))licB to 
the High Court, whose powens under the Letters Patent, have already been 
uonsidered. A usual ground is personal disqualification on account of 
pecuniary or other personal interest of the presiding Judg<a(2) A transfer 
has been ordered on the ground that serious questions of law were likely to 
arise in connection with winding-up proceedings, which it would be diffierdt 
to discuss in the absence of the necessary authorities, and that the pro¬ 
ceedings were, such that they would ultimately go before the High Court in a 
varhd,y of appeals from orders; (5) also of c.xeeution proceedings “ in order 1o 
do equity between the judgment-creditors according to the spirit, of the Civil 
Procedure, Code ” ; (4) also on the gi-ouud that, the transfer woidd tend to the 
convenience of both parties, and more especially to the ii,|)plicant,(,5) Tlic, 
faet, liowevcr, that the .fudge of the Court was not sufficiently acquainted 
with the, ciiaraclcr in which the disputed .signature.s were wrilt<'n was held not. 
to be sufficient ground, as in .such a ca.se it would be open to the ]>arties to call 
e.\ ports, (ti) 

The section (Iocs not niuke it oblijiaton' in n ('ourt to record Hie J’cusons 
lor iis order, ami it is desirable that thi’ reasons should be recorded, 

yet a failure to do so will not vitiate the order or the subsequcDt ]>foeeeding.s.(7) 
Nor is the transfer invalid if the order has been made under a niiseonecpi^on 
of facts.(8) As to the presmnptioii where there is no order on the face of tlie 
proceedin;i;s, see note; (b) as to jurisdiction to transfer, sec note, Pemlhg” 

“ Suit, appeal, or other proceeding.”—The term “ suit ” in the earlier 
Code should, it was lield, be construed in its broadest sense.(It)) The seetioji 
itself shows that’ it is a])plieable to aj>peals; a jjower wliich was not. given to 
the Jligli Chmrts by the ijcttcrs Palent,(l]) or appeals. Tlie case law under 
the ('ode of 1882 was as follows:—As regards niisceliaiUMms proceedings, this 


(1) Krisio l>ass Koondoo v. Isaur (JhumU'r 
(.‘liowdhry, 1] W. K. 18‘) (1869). 

(2) Loburi ■?’. Assam E. & T. Co., 10 915 

(1884), in which case the transfer was refused 
only on the ground t-hat the Judge had nieaii- 
timo been replaced ])y another officer, and in 
which the principles on which transfers on 
this ground are made are dUcuused. 

(3) In the mcjtkr of Tho West Hopetown 

Tea 9 A. 180. 384 (1886). 

(4) Krislma Velji t% Manaarani, 18 B. 61 
(1893). 

(5) Xadumbini v. AJaduii, 3 0. W. N. 247, 


248 (1898)1 

(G) Muhammad v. Piiran Uhand, 20 A. 
395 (1898). 

(7) Tarucknath v. Ciourcc Uhurn, 3 W. K. 
347 (1805). 

(8) Rambnx v. Girdharilall, 2 Agra, 178 

(1867). ' 

(9) Shoo Prasad Singh v, liastura Kuar, 10 
A. 119 (1887). 

(10) In the mailer of Tho West Hopetown 
Tea Co.. 9 A. at p. 182 (1886). 

(l!) A.s to Bengal Civil Courts, sec s. 22, 
Act XU. ul 1887. 
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sectirni, taken with sent. C47 (cormspomling wnth sect. 141), was held to authoiize 
the transfer of a claim rinder sect. 331; (1) and of winding-up proceedings 
under the Indian Companies Act, 1882, by the High Court from a District 
Court to itself, the Act providing for their transfer from one District Court 
to another.(2) There was a conflict of opinion whetlicr the word ” 

in the section which this replaces included execution proceedings or not. The 
Allahabad (3) and Bombay (4) High Courts held that it did. It is to be observed 
tliat sect. 223 of the former Code related to transfer of applications for execution. 
The Madras Pligh Court appears to have been of opinion that tljo word suit ” 
in this section in the last Code was used in its restricted sense of proceedings 
before decree, bnt that even assuming that it inoinded execution proceedings, 
the* limitation as to jurisdiction contained in the section, which authorized the 
transfer to a Subordinate Conrtcoinjwtent to try thesuit, could only be imported 
inf.o sect. 223 of the Code of 1882, so far as it was consistent with that scction.(5) 
T’lie Calcutta High C'Ourt Iield. both under the corresponding provisions in the 
(.•ode of 1850,(b) as also under the Code of 1882,(7) that thcr(% wa.s no power 
under tiiis sc^ction of that (’ode to transfer execution proceedings. The present 
sf'ction extends the Courts’ power over miscellanenits proceedings other than 
suits or ap]H*nls. , 

“ Pending.”—Tlie word used in the corresponding section of the (-ode of 
1850 Was itislitufed." It wa.s accordingly held that the transfer could take 
j)iace only on the institution of the suit, and that it was not intended that a 
ease in prngi-ess of trial might be transfeiTed.(8) The substitution of the word 


(!) iSiihaUksimii v. Vythilinca, H M. 548 

fissj). 

J'2} J)i jv; \V(‘st Ifopotown 1Va (o., U A. 

lSO(iHSr.). 

<.:i.va ParHliail e, Kliup Sititiit, 1 A. 

F. !?. (1870). a decision nmlcr the f’odc of 
isr>‘j. 

(-1) Iktiaji c. Jlaiiclioddas, 5 H. (>80 (IKSI) J 
Krishna Wlji r. Bliau MauHamin, 18 B. J 
Xitssarvunji v. Kliarsedji, 22 B. 778 (1897), in 
uliich iliifl si'ctioii was held to apply to the 
ir.in.sfcr of an application to bo declared an 
insolvent, ns such an application was a pro- 
'•eediiig in ex(‘ention, and therefore a suit. 

(.7) iSIianuhijgi r. B^iTnanathan,*17 M. 3(19 
(1893). T1h‘ pree,‘ding decision, Muttalagiri 
e. Mtiffayar, (> M. 357 (1883), apjxtars to 
favour the other view. 8eo Naswvrvanji l\ 
Klum-dii. 22 li. at p. 782 (1897). 

(5) K('<]arnn1.1i v. Biingshoo, 17 W- K. 4.1 
(I87lj : Slmikh Kainidooddccn tJ. Bhndae, 18 
\\ . K. 347 (1872); Abdool Ilye v. Wacrae, 23 
W. It. I (1874); ef. Anund Mohnn v. (Irija 
Kant, !3 W. U. 222 (1870) [s. 20, Act VI., 
lb (', of 1802]; Ohowdhry v. Muteeoonissa, 15 
H'. 11. 574 (1871) [3. 19,^ Act XVI. of 18681. 
It In be (jbserved, however, that 8. 6 of the 


Code of 1859 has been oonsid('rably nioditiod 
by the present (lode. Heo irnkm Chanil, 
C. ]\ C. 34,3. 

(7) Kiflhori Mohnn >S( tt r. («id Mahomed 
Nlmha, 15 (1. 177 (1887), in which, however, 
adhen-msc was given to previous decisions 
chicfl}' a.s a nile of practice, and in whieli no 
referenciv wus made to the substitution of 
the word “ pending ” for “ institiif-ed.” 

(8) Itam Nath p. Gowhiir, 2 N. W. i\ If. 
(*. R. 230 (1870); Yakoob Ali v. Liiehmun 
Don, 6 N. W. P. 80 (1874); Asmodh Koonwar 
V. Taylor, 1864, W. R. J4 ; Dumree Kahoo p. 
Jugdharw;. 13 W. R. 398 (1870); .Snorendro 
Pershad T)ob(\y p. Nundun Misser, 21 W. H. 
196 (1874) ; but Tarueknath Mook(‘rjec '’• 
Gouren (!hiim Mookerjee, 3 \V. R. 147 (180.7), 
ill which it was held that when a .Tudgo 
transfers a case to his own fdu, ho is. at 
liborty to amend the issues first laid down, 
and to frame additional issues and to go into 
the whole coso except upon any question 
upon which there has been a judicial finding. 
And as to remand, sec this case and Mahom(‘d 
Zahuor p. Thakoorance UutU, 2 N. W. P- 
4Hl (1870). 
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“ pr.wliwj ” bars any sunli construction in future; a construction wliicji is 
furtbor probibited l>y tbc insertion of the words “al any xtayc.” So it has been 
lu'ld, that the lliffli (b>urt liad jurisdiction under tliis section to malre, a transfer 
to a Subordinate -ludge, thougii the case was in part beard.(]) Even now, 
liowevp,r, the section will not authorize a transfer affecting any spoeinl 
e.volii.sive jinisdiction conferred by Iaw.(2) So as the Court wdiicli pronounced 
the jiidginont is the only Court which can review it, proceedings on an apjdicn- 
tioii for a revi(!W of a Court’s decision cannoi, be i r.ansferrcd to anotber Court.{,S) 
Mor may a Di.stricd, Court cxerci.se its powers to f.ransfor so as to oust <any Court 
of a jurisdi<‘tiori over any parti<'idar suit rvliicb ni.ay have been referred to it 
by order of aHigli Court or other Supreme Court.{4) Thus, it has been hel(t that 
the terms of tlic seetion are inapplicable to a suit which the. Siihordinate Court 
liad received by an order of remand from a (fonrt to wliieli the District (biurt 
was itself Hui)ordiiiate.(r») 

The word “ pcud/m/ ” denotes, it is said, duly pending. The suit, l.bereforc, 
f () be transferred must, it Ims been held, be pending in a Court of eomjietent 
jurisdicfioii, and an order made under this section will liave no effect if the. 
Couit ill which the suit is jiendiiig has no jurisdiction over if .((i) 

“ Subordinate.”-- A f.ransfer may be made only froin oi’ to a Court 
to which the (hide applie.s. In fhc imder-meiitioiied ease.(7) iriitchiiis, ,1., 
considered that the District .ludge would have f.lie power of fransferi'ing a, 
case jiciiding before one village munsif f.o another, nol, under this seetion, whieli 
lie, eoiisiderod questionable, but under general prineijiles, as some one must 
liave the iiower, ami it would be best vested in the munsif’s ollicial superior, 
the. District .Tiidge. The siibordimition eonfemplated is apparently not tliai. 

(1) I’ttUni.sami ?■. Thondaitm, 20 M. .OU.* ^on the ciiviunstaru'o ilait a Irairsfor marlp in 
(]‘.K)2). Sec fhmillia Naik laikhi Kiiar, 7 Biich a ease might bo iiiconaistont with the 
A. 242 {18H,')), though as to the decision that order of remand, and change the Court to 
if a ease is part liejird and transferred it can- ivhieh the appeal from the linaf order ivoiild 
not he determined on the ovidenee taken in lie in the ca.se. But Hi‘e also 7’arueknath 

1 he first (’oiirt, see 0. XVIlf. r, J5, el. 2, pesf. Rlookcrjee e. (fouree (,'hurn Mookerjoe, 3 W. 

.See also rases in paragraph on the term R. 147 (ISfi.'i). In .Sita Ram v. Nanni 
" (Iiile. Tlie ohservotions in Kishori TJijiarija. 21 A. 230 (18!)!)). it wa.s considered 

Rlohiin r. (ful .Ilahomi'd, 15 0. 177, which that s. 25 was not applicable to a case 
decided that tlie seetion did not apply to remanded under s. 5112 of the last Code, 
exoeution iiroceedings, overlooked the eliaugo (il) I’eary.MI c, Knmal Kishore, (i C. 30 
whicii has been eilected in the section, and {1881); Mi.tilal r. Jamiiadas, 2 B. II. (!. R., 
are, il. is siihmilU'd, iieilher binding nor good A. C. 40 (1805); .Tngjiv.an i>. Hagiluin, 7 B. 
law. 487 at p. 480 (I8S3)'; Ledgard ». Bull, 0 A. 

(2) .See Hiikm Chand. 0. P. C. 344. 191 (1887) | s. c., 13 T. A. 134; R. v. Mangal 

(3) Ram Nath r. Oowhiir, 2 N. W. P. 230 Tekchand, 10 B. 274 (1880); Pachaoni 

(1870). Awasthe v. TIahi Buksh, 4 A.-478 (1882); 

(4) Ilukm Chand, C. P. C. 344. Ram Narain c. Parmoswar Narain, 25 C. 39 

(5) MahomodZahoorfi.I’hakooraneeRiitta, (1897). Waiver will not avail where the 

2 N. W. P. 481 (1870). As pointtal out in (Jourl has no inherent juriRdietion : otherwise 
Hukm Chand, C. P. (\ .344, the decision in in eases of mere irregularity : .Sankumani v. 
Hamedoollah r, Mutecoonissa, 15 W. R. .574 Ikoran, 13 M. 211, 213 (1889). 

(1874), also turned to some cztent on the (7) lavkshinaUka v. Bali, 8 M. 600 (1885) 
same principle ; stn'ss having bi'en laid in it See Hukm Chand, C. P. C. 348. 
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for till! jiurposes of appeal as in seet. 2.1. clause (1), ntilc. but of ,sn adniinistm- 
tiv’e chaTai’ter.(l) Tt 1ms formerly held that once a ('mirt witlidrew a suit 
.aiiil Iratisferreil it to its own files for trial, it exliausted all its powers under 
this sfri.ion, and it is not competent to retransfer it again to a Subordin.atc 
('ourt.(2) The .section, however [see (1) (b) (iii)], now authorize,s a Court after 
withdrawing a cast to retransfer it for trial or disposal. The Subordinate 
Court must be competent, to try the suit—^tliat is, must have jurisdiction.(3) 
A District Judge can transfer a probate case for trial to a Subordinate. Judge 
under clause (</), sul)-.“ect. (2), sect. 2.1, Act XII. of 1887.(1) IVlieve in a. recent 
case a suit was fded as a Small (’.nisi! Court, suit in the Court of a Subordinate 
Judge will) had both Smalt Cau.se and regular jurisdiction, .and he transferred 
it to the fill! tried hy him as ordinur)- .Judge, and pa.s.scd a decree, deciding a 
question of title to immoveable prtqierly, it was held that there, wius no suh- 
stiiiitial ii'ri'gularily, and that the deerei'. was not final, but apjiealable, .since 
it. <-mild not, liavo been jiassed by a Small Cause. ConTt.f.b) As to tbe. jiower 
of District .Indgiis. under the Bombay Civil Courts Act, to refer to A.s.si.stant 
•liidges applications under .special Arts lor dispo,S!i1. see note.jti) 

“ Try or dispose of.” -T'lie word “ Irittl ” includes every recognized 
inetlioil of ])riH’edure laid down in Ibe Code, and it is not necessary for tlio 
transfer that the Ciiui't, t.ransferring should not. ront.pmplat.e a reference of the 
case t.o a-rbit.rat.ion (7) The jire-sent section adds the words d/.spo.9c of. ’ wldcli 
will often 1 ) 1 ! aiqilicahle in the ease of the miseellaneons ^iroceedings to W'hieh 
1 he secAion is extended. 

“ Court of Small Causes.”—The n.xpre.ssion “« Court of Smo-ll Cows ” 
III t.he hist, elau.se. of this section means a (tourt properly ami strictly so ea,lled, 
.•ltd docs not include a Court invested with the jurisdietion of a (loiirt of Small 
t'inisc.s.(8) The Ifigh Cinirt,, in the c.xereise of its .appellate jurisdiction, has 
t.he pow er t o transfer a suit from the Calcutta Court of Small Causes to any other 
Court tuning equal or siqierior jurisdietion.(!)) The Court to wdiieh a suit is 
transferred will not hi'eomc a Small Cause Court, but only the suit, transferred 


(1) See lliikni Ohaiid, C. 1\ Ct .‘Htt 

(2) itinir Beginn v. Praliliitl l)a.s, 24 A. 304 

f]ilt)2); Kafiinm Bitii i\ Abdul Mujid, 14 A. 
a3I {l.Si)2}; iSukhiinam v. ( biiie.arain, 13 It. 
fi.s4 [ : ttiu Ham a. Naiini jlulary, 21 A. 

23') (18‘.»h) [remand j ; bjanibtn Prasad v. 
Kenney, 21 A. 351! (11102) [transfer of 
paujier .suit.]. The first and third cases were 
distinguished witii reference to fcho provisions 
of Act Xlf. of 1887 [Bengal Civil Oouris] 
ill f.'iqjpu Lai V. Mathura Das, 2.5 A. 183 
( 11 ) 02 ). 

(3) .N'idlii Lid Mazhar Husain, 7 A. 2.39 
(1.S84); Huji Umar (loostadji, 34 B. 411 
( 11 ) 10 ). 

(1) Kunjo Behari Go.s8ami r. Hem Uhandra 
l..ihiii, 2.7 U. ,340 (1898). 


(5) Hari Bain flaekawad e. tianjiatrao 
Tjahhnrjiriu) Gaokawad, 38 B. 190 (1913). 

(B) First A.ssistant. ('ollector ». Ardosir 
Framji, IB B. 277 (1891). 

(7) Ifukin ('iiimil. ('. P. C. 341), riting 
Banarsi Das e. liani KLsltan, 1889, i*. H. No. 
107. 

(8) Bamoliandra r. Oanesh, 23 B. 382 
(1898): dias. from Mangal S"n v. llnii tlhand, 
13 A. 324, wliiiili was also dissented from in 
Diilal tlhandra De.b v. Ram Naraiii Dob, 31 

1057 (lUOl). 

(9) Kadainbini Baiji v. Madan Mohan 
Bnsack, 3 C. W. N. 247 (1898). See as to 
this case, Sliamslicr Mundat v. Ganondra 
Nsiain Mittcr, 29 U. 498, 500 (1902). 
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will be tried aH a Small Uause (!(>urtfiui1.{l) In tlie case under-mentioned,(2) a 
Small Cause Court suit was instituted before a .ludge invested with jurisdiction 
to try it. He retii-ed from office, and the District .fudge directed his succcs.sor, 
who had no Small Cause Court jurisdiction, to try it; it was held that the order 
must bo considered as pas-sed under this section, and no ajipeal lay. from the 
decision to the District Court. 

25. (/) Where any 'party to a svit, a.'ppeal or other pro- 
Power of Gouernor pe^iny in a Tliyli Covrt presided 

Genera! in Courtcii to ovn fc?/ a si'nglc Jtidge objecis to its being heard 
tmnsfei suits. Jvdfje is satisfied that there are. 

reasonahle grounds for the. objection, he shall make a report to the 
Governor General in Council, who way, by notification in. the 
Ga.zette. of India, transfer such suit, appeal or ‘proceeding to any 
other High Covrt. 

{ .') The. law agiplimbile. to any suit, a'jyjieal or proceeding so 
trn,nsferred shall he the taw which the Court in which the suit, 
appeal or proceeding was originally wslitiited ought to have applied 
to such, case. 


Institution of Hurj’s. 


(s. 48.| 26. Every suit, stall te instituted by tbe preseutatooii of 

a plaint or in such other mu.nner as may he 
prescribed,. 


Institution of suits. 


“ Plaint." - A plaint means a private meniorial tendered to a Cuiirl in 
which the person sots forth his eanse of action; the exhibition of .an action 
in writing.!,')) It. an.swers to tli<“ “ statement of claim " in England. In India 
a iilaintiff may iire.senl. a written .statement also. 0, VIT. i i'. l-O picscrilio tlio 
contonts of the plaint, which is tbe document with which every suit is inst ituted 
ill this country, its object being to invoke the thmrt’s assistani'e for the declara¬ 
tion, ))re,servalimi, or enforeement of the jilaintilT's right.. A suit, according to 
this section, must cominenee with a plaint; and a proei'eding which is capable 
of terminating in a decree or an order having tbe force of a decree cannot, on 
t.liat ground alone, he deemed to be. a suit within the meaning of the Code, if 
it has not commenced with a ]ilaint. Hneli a proceeding is, in strictness, only 
a proceeding in a snit.{4) 

Presentation: (o) Time. -The oidv qne.si.ion whicli arises as to this, is 
whether a [ilaint may Im presented on a Sunday or holiday, or ont of Court 
hours. It. 1ms been enjoined that, without the consent of parfies ami in t.lio 


(1) KriBlma Velji r. Maiisiuam, 18 H. Ill (3) A.ssan v. Patli.viiiina, 22 M. .it p. .'1112. 

(-1) Venkata Ciiamlrappa r, Vcnkal.ji Rama. 

(2) KanleHhwai- Rai v. Dtist Mnlioniefl 22 M, 2.'>() (1898), 

Khan, r>A. 274(l88;i). 
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absence of urgent necessity, no civil trial sliouM proceed on Hunduys or 
gazetted ]iolidays.(l) In India, howe.ver, Sunday is not a dies -non,(2) and 
tlio holding of a judicial proceeding on a close holiday, though it may be an 
irregularity wiiicli, if prejudice be shown, would entitle a party to have the 
|iri)ce<idings set aside, is such an irregularity as can be waived.(3) It has been 
expressly provided in the Bengal, N.W.P., and Aasain Givil Courts Act, 
and the same will probably be held, on general principles, to be the case, that 
11 judicial act done on a close holiday is not invalid by reason only of its having 
been done on that day.(4) A plaint may be received and admitted on a Sunday(5) 
or other lioliday.lO) There is, however, no necessity to do so; for under the 
limitation Art, if the period expires when the Courts are clo,sed, the 
<uil may bo admitted on the day that the Cotirt re-opens; and so may any 
ippIieatrion.(7) 

(h) To whom.—The former section required that the plaint, should he 
presented to tlii^ Court, or such officer who was specially appointed in that 
)elia.lf. I his will be so now, tbougb the words have been omitted. Ordinaril)', 
lie plaint, i.s ]>re.sentpd to the (hunt.. A delivery to the clerk of a iSmall Cause 
Jourt has been held sufficient; (8) but not to a nnsir (!)) or moonscri)ii.(l()) A 
iaint under Act X. of 18.59, presented to .an Assistant Collector and not to t.lie 
‘ollert.or, was held not to be properly filed.(11) 

(c) Place.—Ordinalily, the plaint is presented in open Court,. 'I'hc 
ihicing of a ])<‘tition of appeal on a table when the oilieer is not present is not 
. present,ation t,o him.(12) Tlic Allahabad High Court litdd that tlic pre- 
CTitation of a plaint at, the private re.sidence of the Munsif was not a sufficient 
ii,st,itiition.(13) But, in Bengal a plaint delivered at the private residenee of a 
Icrk of a Small Cause Court has been held to have been properly tiled.(J4) 

\ Imri' a jihiint, sent by jin.st was ae^iepted, the in.sf.itutinn was considered 


(1) U il. ('. Cra. Hill,,.,!. No. 2. 

(2) Jliirr in JOnoIand. 29 Car. TI. c. 7, s. 0 ; 
1 ) 1 . oltirr tioliday.,; aie poriotls of vjioalion 
nl.\ ajul pToccedingfl aro not BUHjK'ndecl, 
‘etiTsdoift s Atmdeniont, 2n<i od. vol. v., 
. .'(1, n. (J). 'J’lic terra appi'ar.s not to have 
i'< n n.sed ill iis strict sonne, by Uaviim, J., 
) S.imlasi\-.i, r. Haniasami, 22 M. at p. 181 
i.StlS). 

(.t) ]t;im Di^s t\ flfiieial Litpiijlator, 9 A. 
Il'i (1,887). 

(4) Act Xir. of 1887, s. 1.7 (;i). A sale of 
io}n'ily in exontion on a close iioiiday has 
cn lu-ld not to bo illegal: Bisrain r. fSahib, 
md^sa, ;i A. m (1880). A local incpiiry 
1 ,''iinilay was, however, set aside r.hieftv 
■<'au.si' i.he defendant's vakil stated he could 
'f attend, and mi ot.hor notice was given : 
iiihhon V. .lii.sftda, 17 W. R. 230 (1872). 

(a) t'niinlo „. T'rotah, 10 W. R. 2.30 (1871). 
(0) II).; (hibind e. Hargopal, 3 It. L. R. 
0*. )2 (1800) .* in the latter ease, l)owover. 


the holiday wiw in jiccordance w ith )i eii-eiilar 
which liad no legal force. 

(7) I’cary Molnm v. Annmhi (lli.ariin. 18 
<*. 031 (1801) iiSani tarsi va v, Ram.asann, 20 M. 
179 (1898). 

(8) Mndden Mohun v. Fakeer Itisw)VH, .Siith, 
S. C. C. Rop. 30. 

(9) Raj (Jhundcr v. .loogni, 18 \V. R, 172 
(1872). 

(10) Taj Uldeeii r, (nijifoor-ul-niBBii, 3 A. 

TT. C. R. .341 (1871). 

(11) Mitsiimai Roopa v. Shoikli Aiiwar, 4 
A. IT. (*. B. S.*# (1871): lint the pmeeeflin'rs 
arc voidable only at tlic iiustancn of tho 
defendant: Mof-kintfifth v. Kashoe Nath, 21 
W. R. 450 (1874), 

(12) Taj UldeoTi v. f*hafonr-nl-ni'Hsa, ,’i A. 
H.C. R. 341 (3871). 

(13) J»i Knar r. Tleoni 1^11.7 A. If. (I. R. 5 
(1874). 

(14) Miidden Mobiin r. Fakoor Ri.swa®, Stitl'. 
S. C. 0. Rep. 38. 
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.snffici(int by tlie Madras High Court.l]) Where a pliiintiff presented a plaint 
to tlie. District Court, the Subordinate Judge’s Court in wliicli lie ought to liave 
prese.nted it ladng then temporarily oloacd, it was heJd that the District Court 
could not be considered a Court of first instance competent to recihve the 
plainl,(2) 

Date.—The, Code docs not provide that the plaint should be dated, but it 
is gen(>rally provided by rules framed by the Higli Courts that the actual 
date of presentation .should be endorsed on the plaint by the officer receiving 
it. WTiere a plaint was prc.sented on the 29th and the endorsement stated 
that it wa.s accepted on the 31st, the former and not the latter date was held 
to he the, date of institnf ion.(.3) AVliere two suit.s are filed on the same day it 
must he pi’esumed, until the contrary i.s proved, that they were presented and 
iulmit(,e(l in IIiq order in whicdi the nuiubcrs appear in the Register of 
Civil Suits,(-1) The (tide docs not ordain or imply that, in the absence of 
a sufficient stamji, (here can be no presentation, nor docs tlio Limbation Act. 
There is no warrant for inferring that a plaint means a jilaint dnly stamped. 
So wliere a plaint w'as presented on the lltli September witli an insufficient 
stamp, liut the de.fii-ieiif. stamp duty w.as paid on the IStli September, it w.aB 
held that, the suit was instituted ou the. 11th Septe,niber.(.3) The date of institu¬ 
tion should he reckoned from tlie date of presentation, and not from t.hat on 
which l.lie i c(|uisite Kmirt-fee,s are .subsequently put in so a.s to make it admissible 
as a plaiut.((i) 

Registration.-—Sect. 17 of the Registration Act (III. of 1877) does not 
ap|ily to proper judieial proceedings, ivbether consisting of ])leadings filed by 
the parties or orders made by the ConTt.(7) 

Summons and ]Jj.sc5overy. 

.64.] 27. Where a suit has been duly ■insiiiuled, n summons 

Summons to defend- may l)e issiitid to the dofondaiit to appear 
and amswer the claim and may be served in 

mamier 'prescribed. 

Summons.—Bee notes to 0. V. r. ]. 


{!) .SiinkHTaiiamyiina v. Kunjapim, S M. 
411 (J8Sr>), approvinsr r. Yap|Kila, (> 

M. H. K. 130 (1871); but liud it nut bor*n 
acct'plcil. thf‘ proRontaUon would not havo 
btMMi conwidorod valitl. 

(2) Jlamaya r. Muhanijulbhai, 10 B. K. C. 
U. 4!ir> (187:1); jMntilal r. Jiunnadna, 2 B. 
C. K. 40 (1805). 

(3) Young V. Macrtirkingdale, 19 W. R. 
159 (1873). 

(4) iMurti i’. Bhola Ram, 10 A. 105 (1893). 
f5) Dhondiram v. Taba Savadan, 27 B. 330 

(1902), in whicli it was statod that this viow' 
was in accord with tho decisions of tho 
Calcutta High Court cited in the report and 


with tho judgment of iSubranmnia Ayyar. 
J., in Assail Pathamiua, 22 M. 494 (IHilO) 
(who dissented from tho decision, Yenkata- 
mayj^ r. Krislinayya, 20 M. 319 (1897). 
which was approvt^d and di.stinguislied by 
Davies, J.), though not with tho decisions of 
tho Allahabad Higli Court cited in tlio first- 
raentioned ease. 

(6) Moti Saliu v. Ohhatii Das, 19 C. 280 
(1802). TJio ease of Yakut-un nissa t>. 
Kishoree, 19 C. 747 (1891), ivas distinguished 
and explained in Surendra Kumar i\ Kunja 
Behary, 27 C. 814 (1900). 

(7) Bjndesri Naik v. Ganga Samn, 20 A. 
171 (1897); s. c., L. R. 22 I. A. 4. 
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28. {1) A summons imij he sent fo'r sereicc in another Is. ss.i 

Service ot summons such Court and in such manner us 

where defendant resides may be ‘jjrpscrihcd by rules in force in that 

in another province, ’province. 

(2) The (Jonrt to which sucli summons is sent shall, upon 
receipt thereof, proceed as if it had been issued by such Court 
and shall then I'cturn the summons to the Court of i.ssue together 
with the record (if any) of its proeecdivgs with regard thereto. 

“ Service in another province.”—See notes to (), V. rr. '21,2.1. -post. 

29. Summon,ses iftsued by any Civil or Ifevenue Court [s. 650A.] 
Service of foreign situate beyond the limits of Tlriti.sh India 

summonses. juay be sent to the Courts in Jlriti.sh India 

and servi'd as if they had been issued by such Courts : 

I’rovided that the Courts issuing such summon.scs have been 
esta1)lished or contimu'd by the authority of the Coveriior 
Coiu'ral in Council, or that the Cfovenior Cencral in Council 
has, by notification in the (fazette of India, declared the provision,s 
of this section to apjily to such Courts. 

• 

Fci eign summons.—The wonts “ nr amlintml ” were inserted liy sect. 02, 

Act, Vn. ot 1888. For (hurts in Clwalior, Indore, ltundell;linn(J, Bliojml, itiulw.r, 
lileigelkliand and Btiop.awar Ai;encies, see t.lie “ ftazelte of India," M.arcli Uitli, 
ftl2. Part I., pp. .119 .1.02. 

30. Subject to such conditions and- limitations as nuiy be 
Power to order dis- presorihed, the Court may, a,I any time, either 

covciy and the like. of its owH motion or OH the applieotion of any 
party,— 

(a) make such orders as may be necessary or reasonable in all 
matters relatln,g to tlm delivery and answering of 
interrogatories, the admission of documents and facts, 

“ and the discorrry, inspectimi, pvd-uetioii, impotmdmg 
and return of documenis or other material objects 
producible as evidence; 

{h) issue summonses to per.sons whose atteMdance. is required 
either to give, evidence or to qyrotlnce documents or such 
other objects as aforc.said ; 

[e) order any fart to he qnoved hj affidavit. 


Discovery.—.“fee Orders XI., XII., Xltl., XVI., XIX., and notes t.lie.reto. 
The section is new. 
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31. TIk jn-ovisions in ned'iom 2S and, sludl affly 
o , .. to summonses to qive evidence or to moduce 

Summons to witness. ^ , .7 ^ i ^ 

docurmnis or otfier matmal objects. 


Penalty for default. 


32. The Court nmy compel the aileudance oj any person to 
whom a summons has been issued under section 
30 and jar that purpose may — 

{a) issue a warrant for his arrest; 

(h) attach and sell his property; 

(c) impose a fine upon him not exceeding five hundred rupees ; 
(rf) order him to furnish security Jor his appearance and in 
defoidi commit him to the civil prison. 


.Tudcment and Decree. 


IJ. 193.] 


33. The Court, after the case has beon lieard, .shall pro- 

, , . , , nounee indgnient, and on such judgment a 

Judgment nnrf rfec;w. , .’’uPi, ' ^ 

decree shall follow. 


Judgment and decree.—Sue notes to 0. XX., 'posi. 


Interest. 

[s. 209.] 34 _ (/) Where, and. in so far as a (leeree i.s for the pay- 

interest nient of money, the Court may, in the decree, 

order interest at such rate as the Court 
deems I'easonahle to he jiaid on the principal sum adjudged, 
from th(' date of the suit to the date of the decree, in addition 
to any interest adjudged on such principal .sum for any period 
prior to the institution of the .suit, with further intciest at such 
rate as the Court deems reasonable on the aggregate sum so 
adjudged, from the date of the decree to the dat(^ of payment, oi' 
to such earlier date as the Court thinks fit. 

(2) Where such a decree is silent with raspecu to the 
payment of further interest on such aggregate sum as aforesaid 
from the dab^ of the decree to the date of payment or other 
eai'licv date, the Court shall be deemed to have refused suc.h 
interest, and a separate .suit therefor shall not lie. , 

Interest.— XXITI. of 1R61, scot. 10. Tho word,'^ “ tohrn a ilecrrc is 
for llir jiaymml oj monnj," and the spcond pai'a^rapli of soot. 209 of the Last 
CimI(‘ wliioli llio jo'P.'ioiil. section rcpliife.s, were introduced by .sect. 20, Art. VIT. 
of l.SiS.S, Tt only ilcals with interest ,'ifter suit. .As regards interest up to tlie 
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date of suit, tms IS a question of substantive law.(l) Urdmarily and subject to tbe 
iwcoptions recognized by that law, the rate agreed upon must be awarded up 
to tlic date of suit.(2) Interest after date of suit is, according to the opinion 
of the Calcutta,(3) though not of the Madras High Court,(4) in the. discretion 
of the Court, notwithstanding that a fixed rate of interest is mentioned as pay¬ 
able “ up to realization.” No additional Court fee is required on account, of 
the claim for interest from the date of institution of .suit till payment.(5) There 
i.s no analogy between interest awarded under this si-ction and mesne profits 
under U. XX. r, 12, j«w(.(6) 

(Sect. 86 of the Transfer of Property Act (now 0. XXXIV. r. 2) e-vcludes the 
discretion given by this section, and binds the Court to decree tin; rate of interest 
provided by tlie mortgage, if not illegal, down to tlie date li.xed by the Court 
according to the terms of the. .second paragraph of the section.(7) After this 
period, interest will run at the Court rate, up to date, of jjayiiient according 
to till" practice, and rule.s of the Calcutta Ifigti Court.(8) Thi.s s(;ction rclafcs 


to a ilecrce for money, and a moitgagc 
by .sect. flO of the Transfer of Property A 

(J) iSoiiH- dccisionfi on tht* Interest Act 
of IKlifl), and (fthei'H relating to the 
i|u,'f,tion of jnU'ro.st. such a.s the doctrine of 
jii'UaitieK (m'c (‘untraet Act, r. 74, aRUinendcil 
}i\ Alt VI. of Iblih) H'hiuh dues uota]ipIy to 
htipidHliuns in eunsi'iit decrees [Hhirc ivuli 
Alahahlya, JU B. ‘KiG (JSSU) contra 
r. Wnkatras, .Af, 205 {190(1), ref. 
to Kai lialkishen ilass v. Jlaja Run Bahadoor 
Niiigh, 10 C. ;!05 (1883), and see Him Baha- 
floor iSiiigh V. Hoy Narain Dass, 7 C. L. R. H2 
(}8S0)] ; th(‘ rul(' of danidupat [as to wliiuli 
also tre<‘ 'poal]; payment of interest after duo 
date and interest payable according to mer- 
eaidilc usage and othi^r cases, will be found 
in 1 he nuk's to D’Kinoaly's (‘iv. Pro. Code. A 
icucnt dci'isiun is Rani 5:>undar Kocr v. Rai 
^’liaiii Krialicju 34 J. A. U f 190(1). I*’ur pay¬ 
ments of inteicst by instalments and liinila- 
tjon. R'-o Abdul Ahad v. Alahtab Bibi, 35 A. 
37s (J!‘13); distinguishing Kallu t\ Hulki, 
!S A, 295 (1S!M!): anti Aiiwar Htisiiin 
Ulmi Khan/’2G A. 1(17 (1903).* 

(2) See O'Kincaly’s Civ. Pro. Code. The 
inalter is not here dealt with as b(;ing beyond 
the scope of the Commentary. 

(3) Mangniram Marwari v. Dhowlal Roy, 

J 2 (5(19, J^. B. f 1880), and the same was held 
in Boniltay under the Code of 1859, Carvalho 

Nurbibi, 3 B. 202 (1879). Bub it has 
recently been hold in Calcutta that tho Court 
In iiouiul to award interest from tho dak* of 
suit (u date fixed for redemption tinless 
Ihe rale is penal: Kali ProHonno t. Protab, 
new V ‘>01 ‘>-m nni‘)A 


Incrnc, until it readios th(' .stage shown 

el, eannot he so 1eniied.(‘.)) 

(4) Ramachandni f. Devu, 12 AI. 485(1889). 

(5) Vithal Kari r. CoYind Vasudeo. 17 B. 
41 (1892); it stands on the .same looting as 
future mcaue pmlits. ib, 

(()) Jlwarka Nath Biswas v. Dubeiidra Nalh 
Ta^jorc, 33 C. 1232 (JUOti). 

(7) Biirya hjarain ymgh i\ Jogendra X.irain 

Hoy. 20 C. 3(i0 (1892) ; Hubbaraya Raviitha- 
miudu v, I*onnusami Naddar, 21 M. .3(!4 
(1807); Chaturbhai Karsan v. llarbhamji, 
20 B. 744 (1895). Hoc in this connection 
the distinction drawn in Cmea Chuiulor 
Nirear v. Zahar 3'’atima, 18 C. 104 (1890); 
Kali Prosonno p. Prot^tb, 17 C. W. N. 221 
(1012),and for ease where nuinteresfcis stipu¬ 
lated for in a motfgagi! bond, see Makbid) 
Mi V, Ali Ahmed, 40 U 514 (A. (1913) 

(none is r<.H‘oveiable, for }>cing a ehai'io in 
the nature of u morfcagi^, it should liavc been 
ill writing ami n*gistered); following Kutti- 
umma t\ Madhava Aleiion, 11 Al. L. .1. JSb 
(1901); distiuguiahing Jnulad Kasain Khan 
r. Badri Prosad,20 A. 401; Rajwunta Kunwar 
I’. Hhiam Narain iSingh, 3(j A. 220 (1914); Ra- 
nioswar Kw’r t?. Mahomtid Mehdi, 20 C. 39 
(1898); Maharaja of Bartpur y. Raimi Kanno 
DeJ, 23 A. 181 (1900); Bakar Sajjad v. 
Udit Narain Singh, 21 A. 301 (1899). 

( 8 ) Jogendiu Nath Mookerjee v. Alethana 
Abmham, 8 C. W. N. 709 (1902). Sec other 
cas(»i cited in this. 

(9) Hargoandas Girdbarlal v. Mohanbha* 
Maliiisukhabhui, 2 Bom. L. K, 225 (1900) 
Sitf CJirij’U V. SaWpathy, 29 AI. 05 (11105). 
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'i'Ii(i Uourt has also a tliscrct-iuii to uwat<l iutcrost after decree. The coutract 
biieomiis jnerj^ed iti decr<ie, and the plaintiff recovers only such interest 
as, accor<lin^ to the course aiid practice of the (h)urt, is allowed on debts for 
which th(^ (o’c.dltor has the security of its decree.(1) Interest if not given in 
the decree is t.akcii to have been refused,(2) but a jiarty may by Ids conduct 
be estopped from objecting that execution cannot issue fur a higher rate than 
liuit })ravided in the decree.(3) If a decrcc-holdcr gives uj) a portion of his 
claim and verbally agrees to receive the remainder by instalments, lie does not 
tlun’eby give up interest to which be is entitled under tlie decrcc.(4) The rule 
of (la/ndupat exists only so long as tlic contractual relation of debtor and creditor 
exists, but not when that relation has come to an end by reason of a decree.(.h) 
Thus where, a decree has b<‘cn ])assed on a jnortgag(‘ the rule docs not apply 
to the interest a<-cniing alier the date fixed for rcdeniplion.(O) Tlie rule (d 
(hiuLditpal is not applicabhi if it was nut applicabh^ at the time when the decree 
ijcc.anie iiinl and biuding.fT) The distu'etionary powers conferred by this 
section may be cxiucised without reference to the law of dani(lupat.(^) 

“In the decree.*’—A- (hmrt is not empowered by this section merely 
to <mib(Kly in a dt'c-vee iuterest which lias been adjudged payable in tiic suit., 
fur it is said tliat such a reading of tlic section w'ould make it surplusage, as it 
does not require a rule of pioccduro to enable a Court to dcci'ot' a relitd which 
li’ has adjudged in its judgnient.(O) It has therefore been held that the CouH 
may m tlic decree order payment of interest from the date of the suit, 
onwards, althoiigii the judgmcul. awards ijilerest for the period juior to the 
instilutioiiof the suitoiily.(lO) Uutwhere a Judge in adjudging a Sj)ecilic sum, 
pi'inci}>:d and interest, in terms dismissed “the rest of the claim, ’ it was liel<l 
that as the claim for interest after the institution of the suit w'as part, of “ the 
rest of the claim,’’ and wdth it stood dismissed, the Court could not give intcrcs' 
by way of aunmdmcntof itsdccrce.(il) Where a distrie-t Judge gave no interest 
tr(»m the date of the. suit, and tluM'c was nothing to show that this was an over- 


(!) BiHiu'hsur Stnnt.vii o. Kaleekanatli 
iSurmah, 11 W. K. ‘iS.") (iStiU). tlio i;oiisoU- 
dated huiu bears interest fixjiii and after 
decree, but this is not t!oni|ioiind inlcr<*st, 
but interest on a fixed sum tleclareJ to 
duo l>y the deeree, Joiloonatii Koy v. Dwurka- 
Iviiath t'liatterjco, I \^^ It. .Mise. J5 (IS(i4); 
and see Jalesiiar U.ii i\ xiiirut H.ii, 35 A. 
302 ( 1913 ). 

(2) Sea K-alluoiiUii r. J)»«igaiuitlj 

Taloorkdar, 10 W. K. 175(lS(i8). InAlodhub 
Lai Khan v. Noyan Ghose, G L. K. 231 
(1880), the decree gavo interest but did in»t 
bpaeity the rate, and the usual t^ourt mto 
was allowed. 

(3) Khoo Golain Lall v. Baui Prasad, 4 
C. L. R. 29 (1879); s. c., 5 0. 27. 

(4) Mohammed ]!iIojcK)mdar r. Purtab 
Cliunder Singh, 6 ^V. R. Misc 121 (ISGG). 


(5) In TV. Jlari Lall .Mulliek, 10 C. W. N. 
Ss-t (1900). 

(G) Nanda Lai Kuy i\ Dhirendra Nath 
('liakmvart-i. 40 710 (1913); following 

In ri iiaii Rill Mulliek, ; not following 
Ram Kauhyo Aiidliicary v. Gaily Churn 
Dey, 21 C. 840. 

(7) latll Rehary Dul.t c. Thaeomon<‘y 
l>as.s(H-, 23 C. 899 (1890). 

(8) Dhondshet v. Ravji, 22 B. SO 
(189G). 

(9) Hasan Shah v. Sheo IVasail, 15 A. 121, 
122 (1893). 

(10) Kolai Rain v. Pali Ram, 7 A. 7.55 
(1885), in which it was held that there was 
no variance between the judgment and 
diKjree. 

(11) Hasan Shah v. Shoo Prasud, supra. 
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iglit or inisliikc on liis pari, the High Ooin-t troated the matter us if he had with- 
eld such interest in the c.xercisc of his discretion under tliis .section, and tliis view 
ras approved by the Privy C'onncil.(l) 


Costs, 

35. (/) Subject lo such cotillions and liniitutivns as imuj be 
^ 'jtrescribed, ami lo the frovislons of amj law far 

the lime beimj in force, the costs of and incident 
'.0 all suits shall be in the discretion of the Court, and the Court 
diull have full 'power to determine by wlumi or out of ivhnl properly 
•utd to what extent such costs arc to be paid, and to yiir all 'necessary 
iirections for the purposes aforesaid. The. fact that the Court 
has no jurisdiction lo try the suit shall be no bar to the exercise (f 
such powers. 

(r) Where the Court directs that any costs shall not I'ollow is. 220.1 
llie event, the Court shall state its rea.soiis in writing. 

(3) The Court may give interest on costs at any rate not [s. 222.1 
e.vceetling six per cent, per anmini, and sack interest shall be 
added to the costs and shdl be recoverable as sack. 

Costs generally.-Tlie present section replaces seefsi 21S-222 id the 
host (Jodc. The iirsl idiuise is with sonie. additions taken Ironi 3 . 5 of llie ,ludi- 
ealiuc All, of LS'JO, and in effect embodies the pirovisious of seels. 218-220 of 
t!^ last (h)de. As regards tlie subject of execution, see sect. 30 of tliis Code. 

Sect. 221 has been transferred to 0. XX. r. 6, where it appears us the tlihd 
clause of that rule. Sect. 222 is incorporated in the third clause of tlii.s 
sectiou, the direction us to the jiayment of costs being jiaid out of or charged 
upon the sutijeel-niatter of the suit being omitted. The piow'cr to order lids 
IS coutaiiicd in tin- first clau.se of this scctiou. As regaiiLs fhi.s, it has been 
lield that a mortgagee having had the benelit of a p.trtition, and having 
ari'cpted and approved of it as jiart of his title, was, though not a party' to 
file partition suit, bound by tin: equitie.s attaching to the mortgaged property 
as incidents of llie iiartilion, and was therefore lialile in respect of a propor¬ 
tionate share of the. idiarge for costs created by the order of the Uourl iiuido 
in that suit u'hder Ihi.s sectioip and sucli proportionate share of tlie.se costs should 
he deducted in priority out of tlie proceeds of llie sahi of the mortgaged piro- 
perty.(2) Under the cireimistaiiees stated, the cases decided under the former 
.sections are liere given. 

Disposal of costs.—Sect. 218 of the la.st Code enacted that “ When 
disposing of any application under this Code, tlie Coui't may give to either party 
yhe C0.sts of such application, or may reserve the consideration of such costs 


( 1 ) Jliiininndir Uiialai v. IXisoi Narsilihal, (2) Khetterpol Sriterutno v. Khelal Kristo, 
h 37 Ji. 320 (1913). 21 C- 'J04 (1804). 
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{or any future stage of the proceedings.” When costs of an interlocutory pro¬ 
ceeding have been disposed of, the award of general costs of the suit does not 
interfere with that interlocutory order.{l) A Court finally determining a suit 
is bound to decide by which of the parties before it the costs shall be borne ; it 
is not at liberty to declare that the costs shall be borne by the unsuccessful 
[larty in a suit to be hereafter brought.(2) A deoree drawn strictly in accordance 
with the provisions of sect. 88, of the Transfer of Property Act, directs the costs 
to be recovered out of the mortgaged property.(.3) An omission to award costs 
cannot be considered a mere clerical error, but must be rectified by way of review 
within the prescribed time.{4) 

Parties paying or receiving costs.—^I’he person wlio receives the costs 
must, of course, be a party to the suit. As regards the person who may be 
ordered to pay, the general rule in English Courts has been said to b<',(.j) tliat 
Courts have no ])ower except over parties to the record, though an exception 
has been made where the party before the Court is a mere puppet in the hands 
ol a stranger to the suit. The Courts here have, in some cases, ordered ]iersons 
Jiot party to the record to pay costs.ffi) But under the last Code only parties 
could be made liable. This appeared from the words, “ au\' other party to 
ihe xuil ’’ iu sect. 102 of that Code.(7) Where, however, therii has been a coio 
tempt of Court, as wliere strangers were the real though hidden jilainlifl's, and 
iiad oxeeuted a false lease in favour of the nominal plaintiff, who had brouglO, 
the suit on the strength of such false lease, it was held that tliough tlie Code 
gave no power, yet that tlic High (iourt, inheriting tlie powers of the Supremo 
Court, could order such strangers to pay tlie costs ol the ,suit.(8) Persons 
intero.sted, on behalf of whomasuit is broughtunde.i- 0.1, r, 8 (formerly sect. hO), 
but not joining or joined as parties, should not be made to pay eosts.(9) Whue 


(1) JiadliHjJorsiKi iSingli v. Tlam Parmes- 
war Singli, 0 C. 7!)7 (IH82); S. 0, lU I. A, 
118. 

(2) Kawhcc C'lumfkT r, Huiigslicc BudiUiu, 
28 VV. 11. fSU (1871). 

(8) MiKjlml r’iilim.i kalta J*r«A.a<I, 21) 
A. 028 {18118), in winch a diivcLmu in llu; 
ducrco was hchl to be nicndy formal coin- 
jtUaucc with the (’ode and was not intended 
to make the costs ituo\ erable j>crsonaIIy from 
the judgment-debtor. As to mortgagor's 
iiersonol liability, see Rutnossur Sein v. 
.luHttda, 14 C. 185 (188(>); ref. Daraodar Das 
V. RudhKuar, 10 A. 179(1888). 

(4) Ram Sahoy Singh r. Rookhoo Singh, 
15 W. R. 414 (1871). The Court has refused 
to iiiterfero where the applicant has delayed 
too long : Ootloy Tara v. Syud Jouab, 17 W. 
R. 858 (1872), or the judgment has been 
appealed against and a final decree juisscd 
by the Suiiorior Oourt : Bilna Singh l\ Salig 
Ram, S. 1). N. W. (1801), p. 4(Ki. 

(5) Bevia e. Turner, 7 13. 48-1, 480 (1883); 


but as to whetlier the Supreme Court, wliose 
))owers are inherited by tlie -High (iouit, 
would have l)ocn bound by Jiayward v. 
Gilford, -1 M. ^ W. 19-1, soci jmlgment. of 
I’cacock. in .Jonil.ee Chundf'r Scin r. 
Anuiido R^ll Doss. 14 W. It. 1 (iSbri) (appeals 
fioin original jurisdiction). 

(fi) S»'e ea.ses eited iu (loulaiu lli>os('iu v. 
Pfttmaiiai, 8 B. 391, at p. 892 (1881), thougli 
in Watson r. Hurgobind Sookul, 22 W. R. 85 
(1874), it was held that persons who, without 
their consent, had been made parties, could 
not be made liable for eosts simply because 
they liad cneouruged the plaintiff to bring 
the suit and provided him with funds. 

(7) Bevis T. Tui-ner, 7 B. 484, 486 (1883); 
Jointec Chunder v. AmiiuIo Lall Do^, 14 W 
R. 1, A. 0. J. (1865). 

(8) Jointoo Chunder Sein r. Auundo Lall 
Doss, 14 W. R. 1, A. 0. J. (1865). 

(9) Sj^dur Raj r. Baidya Nath Dob, 1 
C, N. W. 65 (1896). 
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a party is iimde dfifcndant without cause of action his co-dcfcndant of course' 
should not he made to pay his costa, which should he paid hj’- the plaintif[.(l) 
But tlie Court, may, in a proper c.a.se, order one defendant to pay the costs of 
another defendant.(2) So whore a defendant has colluded with the plaintiff 
and induced him to bring the suit, he may not only ho made to pay his co¬ 
defendant’s co.sts, hut refused his own.(3) And in a suit brought against several 
parties, some of whom admitted the debt and partnership and others denied 
them, the defendants who disputed the c.laim were made to ]iay the costs of 
those who admitted it.(4) 

Sect. 219 of the la.st Code provided that, “ the judgment shall direct by 
whom the costs of eacli party are to he, paid, whether by liimself or by any other 
party to the suit, and whether in whole or in what ])art or proportion.” 

As to the liability of minors, next friends, and guardians lul litem, for c(i.st,s, 
see notes to 0. XXXII. If the Official Assignee defends a suit li(' is liable, in 
the event of failure, to be ordered to ])ay the plaintiffs costs in the same way 
us any other defendant, and if the estate be insufficient to pay the costs, he will 
have to bear them personally.(■h) As regards execiitors,((i) administrators,(7) 
trustees,(8) and mortgagees, (0) the English 0. fib, r. 1 ]irovide.s that nothing 
in it shall be held to deprive, any of these, persons who has not unreasonably 


(1) Ram Cluiiuler r. Xi.sto Kaminee. 10 W, 
R. 1»4 (1808). 

(2) Rmlow V. Great Britain, etc., Assiir. 
anco Society, 17 0. R. 008 ; Sanderson c, 
Blyth Theatre Co., {190.1) 2 K. B. r,33. fTIie 
costs of a successful diifendant sued in the 
altornativo may bo ordered to bo paid by fcho 
unsuccessful co-dcfcndant.] As to suits f»>r 
contribution for costs paid un<lor a joint 
decree, soo Kisto Ooomar v. Ammd Moyei% 
7W. R. 300{18G7). 

(3) Bliyroo Raoot r. Anooroodeb 
Maish, 008 (1864). 

(4) Juggat Chundor Roy r. Eoop Oltand 
Shaw, G C. 811 (1881). 

(5) Bevi.s V. Turner, 7 B. 484 (1883). 

(G) In the goods of Taramoni Dasi, 25 0. 
653 (1898) [executor of will obtained pro¬ 
bate ; subsequent will; applieation by 
anotlier executor]. Bayabhai T^pidas v. 
Baiiiodardas Tapidas, 21 B. 75 (1896) 
[fund liable for costs of obtaining probate]. 
Trustees, executors, and administratorH 
are entitled to costs out of estate oxcojit 
in cases of vexatious conduct or where by 
neglect or misconduct they have occasioned 
institution of suit: Simpson v. Bathurst, 
6 Ch. App. 1H3; hi re ChonnoU, 8 C. D. 
492; Ex parie Wainwright, 19 C. D. 140. 
In suits for construction of wills, whero 
reasonable doubt exists, costs usually come 
out of the estate ; see Kristoroinoney v. 


Norondra Krishna, IGI A. 29, 43 (1888), 10 
C. 383; Tarachurn ('haiberjeo v. Suresh 
(thunder JHookorice, lOJ A. 100, 174 (1880); 
17 (•. 123 ; not so wlicre tho construction of 
the will was not so difficuit as to liavo 
n'quinHl the assistance of the Court: Nara- 
yani Doss e. Administrator-General, 21 C. 
683 (1894); or where plnintifT sued to oust a 
^icrson from possession of jiroporly, resting 
his title npon construction of a will: J^ala 
Kamjewau Lai fi. Dal Koer, 24 C. 400, 412 
(1897). Where tho estate was not. before tho 
ttourt, an agreement as to costs could not be 
carried out: Malchus r. Broughton, 13 
193 (1886). 

(7) 8ee last note and Ford y. Chesterfield, 
21 Boav. 426 [estate or fund administered; 
costs of all necessary parties first charge]; 
Sharp V. Lush, 10 C. D. 408 [cost of appear¬ 
ing in chambers in administration suit]; as 
to costs of administrator-general, 8t‘e Amir 
Jan V. Rivett C^rnae, 10 B. 360 (1886). 

(8) See last note but one, onfe, and as to 
right of dissenting trustee to have bill of 
costs taxed even after payment, see Jijibhoy 
V, Byramji, 18 B. 189 (1893). 

(9) Maqbul Fatima v. lialta Prasad, 20 A. 
623 (1898); Rutnossur Sein v. Jusoda, 14 
C. 186 (1886); Damodar Das v, Budh Kuar, 
10 A. 179 (1888). As to attorney and client 
cc«i>s,see Obhoy Chum Sen v. Debendronath 
MulHck.sr. L. R. 437(1881). 
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instituted or carried on or resisted proceedings of any right to costs out of a 
particular estate or fund to which lie would be entitled under the Chancery 
practice. And this will be so here. 

As to coats in matrimonial causes,(1) and in guardianshij) proceedings,(2) 
see cases cited: as also as to costs and taxation of costs of the Government 
•solicitor ; (3) costs in case of excessive bail in salvage actions; (4) and cases 
of set-off. (.')) 

The CVnirt has refused a witnoas his costs of ajipearing by counsel,(6) 

Power of Court as to costs. —Sect. 221) of the last Code ])rovided as 
follows : “ (1) The Court shall have full power to give and apportion coats of 
every aiiplication and suit in any manner it thinks fit, and the fact that, the 
Court has no jurisdiction to try the case is no bar to the exercise of such power : 
Provided that if the (lourt directs that the costs of any application or suit .shall 
not fidlow the event, the Court shall state its reason in writing. (2) Every order 
relating to costs made under this Code and not forming part of a decree may be 
executed as if it were a decree for money.’’ 

The di.scretion to award co,sts was subject to othi'T jirovisions, and was 
thus limited iu the case of certain suits instituted in the High Court, but cognizable 
by the Presidency Small Cause Courts.(7) Where A demanded a particular 
Sian as due to him from B, and the latter tendered a Ics.s amount, saying tliat 
lhat was all he owed, it wa.s held in an action brought in the High Court tliat A 
was entitled to full co.sts, not being under any obligation to accept the lessi'v 
Slim and sue for the lialaiice in the Small Cause (’ourt.(8) For sections of the 
Code affecting Ihe discretion, see (). Xf. r. .3 and 0, XXf. r. 72. The power, 
however, given, though a full power, was subject to the control of the Court 
of Appeal.(9) The discretion as to the award of costs which a Court has is not 
taken .way by flic fact that a party to a suit is jirolcctcd under the provisiims 
of the .ludicial Officers Protection Act.(10) 

As regards ap]>ort,iomnoiit, the general rule is that if a ])laintifl rccoi-crs a 
less amount than lie claimed in his jilaint. Ids costs should, be apportioned 


(1) Fowler. Fowls, 4(1. 2«)(1878); Proliy 
r. i'roliy, 6 0. 3.57 (1879) plist. NaUl r. 
Natal, 9 M. 12 (1885)J; Thomson r. Thomson, 

14 C. .580 (1887) j Mayhow r. Mayhew, II) li. 

2113 (1894); A. i>. 21 B. 77 (1800). 

(2) In ro Fakaruildin Mahomed Chow- 
dhry, 2(1 C. 133 (1808). 

(3) AzimuIIah Sahob v. Secretary of State, 

15 M. 405 (1892); Mahamracd AUni OoIIah 
ti. Secretary of State, 17 M. 162 (1893). 

(4) In the matter of the ship Champion, 
17 C. 84, 114 (1889). 

(6) Notes to 0. VIII. r. 0 and Brijnath Doss 
1 ’. Juggoniath Das, 4 0. 742 (1879) [set-off 
of costs against mortgage money): and as to 
pre-emption suits, see notes to Rule 130. 

(6) In re Brown & Co., 14 C. 210 (1886). 

(7) Sees.22 of Act XV. of 1882, amended 
hy*s._ll of Act I. of 1896. Ismail Atiff v. 


I^slie, 24 a 399 (1896); I C. W. N. 188; 
dissented from in yonosuko r. Ookerda, 
21 B. 779 (1897); Sabapati Mudaliyar r. 
Narayausvami Mudaliyar, i M. H. 0. K. ] i 5 
(1802) [clause 37 of Txtters Patent does not 
give the High Court an uncontrolled dis¬ 
cretion as to coats]. Tho section has, of 
course, no application where tho suit is not 
within the jurisdiction ot the S. C. G.: Mirtiin- 
joy Dutt t). Kameenee Dassee, 1 Ind. Jur. 
N. S. 95 (1867). 

(8) Chundor Kant Mookerjee r, J udoo Nath 
Khan, 1 C. L. R. 470 [1877). 

(0) Tara Prosunno v. Satish Chandra, 4 
C: W. N. 90 (1896); Pratap Chandra r. Kali 
Bhanjan, 4 C. W. N. 600 (1900). 

(10) Ganosh Mahadev t>. Narayan Balshet, 
4 Bom. L. R, 109 (1902). 
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ac-oording to tlie aTnoiint rcoovcred and not to the sum claimed.(l) Costs thus 
follow the result of the ease unless there arc reasons to the eoutrary ; so that 
where the plaintiff has failed in part and succeeded in part., the costs are appor¬ 
tioned so as to give each party the costs applicable to the matter upon which 
ho has 8ueeeedcd.(2) It is, however, not correct to say that costs must he 
invariably awarded in jirojiortion to the amount dei^reed and dismissed. The 
Court has a discretion, and if a jdaintiff has an honest claim in which he mainly 
iuceceds he may he allowed full cost8.(3) As to costs of paiticular issues, see 
jmt; “ Follow the (ivont." The Court is given a wide di.scretion, but that discre¬ 
tion must be e.xerciscd on legal principles. It is a power to be. exercised according 
to law and not according to mere eaprirc.(4) The, law as to the award of co,sts 
lias been laid down by .Te.ssel, M.R., in Cooper v. Wliittingham,(r)) in a 
passage which has been cited and adopted by the Madras High Cnurt.(6) 
An Appellate Court will not interfere with an exorcise of discretion by the 
ower Court, unless it has proceeded upon a manifestly wi’ong ground.(7) 
iee post. 


“Follow the event.”- This moans the result of the deeisioii.(8) The 
lec.ond jiaragrapli of the. seetion indieates that costs must follow the event, 
mles.s there, he good cause to the contrary. If a plaintiff suereeds he is 
(rdin.arily entitled to his costs.(i)) If a defendant succeeds he is ordinarily 
'ntitled to bis c.o.sts.(lO) A plaintiff thus eanuot get I'osts against a person 
igainst whom he has no cause of action.(l]) And a successful defendant cannot 
.0 made to pay tlie costs of the. plaintifl.(12) If a pa.Tty substantially 
uceeeds and proves his ease against the defendant he is entitled to his costa, 
Ithough ho has not got the preei.se, form of relief which he wanted,(1.3) The 
iiistakcs of the opposite party are no reason for departing from the general 


(1) Mudlmn Mohun Uoss v. (tokul Itoss, JO 
[. I. A. .Ki:! (l.Sfiti); Vein Pillai v. (!h(i.se 
fahomeil, 17 M. 2y3, 2i)U (1803). 

(2) Taraoliand MookCTjc.e r. Jadoonalli, 
Tarsll, 79 (18(4). 

(3) Shoo Uyal Towarco r. .Tudoonath 
'nwaroo, 9 \V. R. (51 (18(18). On tho ot,hpr 
and, costs have Ijeen disallowed to a special 
ppelJant who failed on certain points, oven 
lougli the decree w'as modihed in apptial, 
[coia Ram e. Ahhruf Ali, 9 W. R. l03 (1SB8). 

(4) Gridhari Lall Roy v. Sundar Bibi, 
1. L. R. Sup. Vol. F. B. 49B, 497 (18Cfi); Sri 
lantuluri v. Surappa Razu, 3 M. H. C. R. 113 
1866). 

(6) 15 Ch. II. 501, 504. 

(6) Kuppmswami Chetty v, Zainindar of 
iaiaharti, 27 M. 341 (1903). 

(7) Parshram v. Doraliji, 2 Bom. L. R. 
54, 265 (1900). 

(8) See Ann, Pr. 1905, 0. 05, r. I, p. 943, 

(9) Ghanasham Nilkant v. Moroha Ram- 


Chandra, 18 B. 474 (1894). 

(10) Jlonohur Uass e. Roinanautli Law, 3 
C. 473, 481 (1878). So also a person who 
showsthal. he lin-s been wrongly made a party, 
Bishen Rayal r. Bank of Upper India, 13 A. 
2!)0,295 (1800) j or respondent. Shoo Pershad 
t’. Lnlljco, S. 1). N. W., July, 1863, p. 1, 
Kashornath Sein v, Chunder Monee, 9 W. R. 
288 (1868). Oolfeetor of Dacca v, Kamala- 
kant, 2 W. R. 33 (1865); Collector of 24 Per- 
gannahs r. Wilkinson, 12 W. R. 444 (1809); 
Government r. Sanoola, 3 W. B. 23 (1865) ; 
Shunt Baleah v. Lalla Nand, 11 W. R. 48 
(1869). 

(11) Banwaroo Lall a. Chowdhry Drap 
Singh, 19 G. 179 (1885). 

(12) Sri Dantulari v. Surappa Razu, 3 M. 
H. C. R. 113 (1866); Moshingan v. Mozari 
Sajad, 12 C. 271 (1885). 

(13) Ghanasham Nilkant v. Moroba Ram- 
chandra, svjira. 
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rule of law that a succ<!asfiil party is entitled to his costs.(l) The word 
“ event" may, however, he read distributively, and where, there are distinct 
causes of action the f^enc.ral costa of the cause follow the judgment, but the 
costs of the particular issues should be taxed in favour of the party who has 
succeculed on them.(2) And the same rule is commonly ap])lied in all cases 
where .several i,ssue,s are raised, and the parl-y fails as to some and is successful 
as to others. 

The same general prmci])les ai)i)ly in the case of appeals,(.3) though the 
cost, of an u.pp(m.l may be. .severable from the gtneial (a).sts of the suit.(4) It is 
a g<'neral, but not a universal rule, that the discretion of the (lourt below as 
to costs is not altered when there is no .substantial alteration made in the decree 
itself.f.')) The respondent will not be deprived of costs on the dismissal 
of the a])peal on the ground that the appellant had no previous notice 
of the preliiuinary objection which has prevailed.fC) In Ins aj)peal fi'om the 
•fudge's order passed in favour of the plaintiff, and disallowing his own claim 
for c.osts, a defendant unnecessarily made a co-defendant a respondent. As 
this respondent could not be injured in any way in the appeal, it was held by 
Sir Barnes Peacock (Mitter, J., dissenting) that although the appeal was dis¬ 
missed, the co-defendant was not entitled to costs simply l)ecauBe he had been 
]>resent watidiing the ca8e,(7) When an Appellate Oonrt decrees an aj)])eal 
and gives co.sts of its own Uonrt, the costs of the first Court should be inelnded 
in the deeree.fS) A decree for “usual costs and interest” means all costs 
which tlie siutcessful party has incurred from the commencement of the 
suit until the date of the final decree with interest at (now) G per cent, from the 
date of the deciyc.(t)) A direction in a decree that “ tin! respondent slnmld 
pay to the appellants the costs incurred by them in tlie Lower Court ” means 
the costs specified in the decree appealed against as the c.o.sts incurred by the 
appellants.(10) Wlic.rc, a decree under wliicli costs have been recovewul is .set 
a,side in appe.'il, an (ixpvc.,Hs order is not needed for a refund of the costs with 
interest.(ll) 

The same principle.^ are applied in appeals to tlie Privy Council where 


(1) Bishen Dayal >\ l^aiik of lJ})[)or imlia, 
Ki A. 2!K), 295 (IHmi). 

(2) Myors r. DefnVs, ft Ex. I). 180; EUis 
V. l)p, Silva, (i Q. B, J>, r»2I ; Goutard v. 
Carr, 13 Q. B. B. 598 n. ; Lund n Campbell, 
14 Q. B. 1). 821 ; Hawko v. Brear, ib., 841. 

(3) Seo Mobonflro Chandra v. Asbutosli 
Ganguli, 20 C. 702 (1893); Parmanandaa r. 
Vonayekrao, 7 B. 19, 33 (1878); Mooobur 
Baes V, Romanauth Law, 3 C. 473,484 (1878) ; 
Ghanasham Nilkant v. Moroba Ramohandra, 
18 B. 474 (1894). In Ramji Morarji v. 
Standard Oil Co., 20 B. 167 (1895), it was 
held tliat tho asBignee of a decree who was 
made roB))ondent in an appeal from it, but 
hail taken no steps ai^tively to support it, 
oughl not tn be ordered to pay eosts. 


(4) Mohondro Chandra v. Ashutosh Gan¬ 
guli, Hupi'a. 

(6) Parraanandas v. Vcnayckrao, supra. 

(6) Imtiaz Bano v. Latafat-un-nissa, 11 A. 
328 (1889). 

(7) CoUfector of 24 Porguruiahs v. Wilkin¬ 
son, 12 W. R. 444 (1809). 

(8) Shaikh Mahomed v. Ram Kant Chow- 
dhry, 16 W. R. 266 (1871). 

(9) Broughton v. Porhlad Sein, 19 W. R. 
152 (1873); see Madhwhlal Khan i’. Noyan- 
ghose, 6 a L. R. 231 (1880). 

(10) Ram Chunder Sen I’.Burga Nath Roy, 
1 Shorn©, 143. 

(11) Borab Ally Khan v. Abdul Azocz, 
4 C. 229 (1878); Watkins v. Zohoorooddeen, 
I V: W. N. cxcvii (1897). 
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the successful appellant is, as a rule, entitled to his costs.fl) But where an 
appeal was affirmed upon wholly different grounds from those relied upon hy 
the Court below, the dismissal was ordered to be without costs.(2) And where 
a partial alteration was made by the Appellate Court in the decree of the Court 
below, as to the rate of interest awarded, but in other respeets the decree was 
affirmed, both parties were directed to pay their own costs of appeal.(3) No 
coats have been given where the parties maintained pleas far in excess of then' 
respective legal rights; (4) or where the appellant has failed as to port of his 
appeal; (5) or where the appellant has used forged documents. (0) Costs 
occasioned by the introduction of unnecessary and irrevelant matter into the 
record have been disallowed, (7) 

A Court may, however, direct that costs shall not follow the event, but 
if it does, it must be for good cause, and its reasons must be stated in writing ; 
a provision enacted both to secure a proper exercise of discretion and in order 
that the Court of Appeal may be in a position to control the order. It is not 
possible to define what is good cause. The rule laid down in Cooper -c. 
Whittinghani (8) that “ where a plaintiff comes to enforce a legal right, and 
there has been no misconduct on his part, the. Court cannot take away his 
right to costs,'’ has been adopted in this country (9) and by the Court of 
Appeal in England. But the same Court has held (10) that misconduct was not 
necessary to constitute good cause for depriving a successful ])laintiff of costs. 
“Everything which iiKU’cases the litigation and the costs, and which places 
upon the defendant a burden which he ought not to bear in the course of that 
litigation, is perfectly ‘good cause’ for depriving the plaintiff of Ids 
costs.” (11) The Court may consider not merely the conduct of the jiarty in 
the actual litigation, but may take into consideration matters which led uj) to 
it.^12) Where a defendant has by bis mis-statements, made under circum¬ 
stances imposing an obhgatiou on him to be truthful, brought litigation on 
himself, and rendered an action against him reasonable, tlicrc is good cause 
for depriving him of his costK.(13) If the action is frivolous or vexatious, tho 


(1) Kali Krishua Tagore v. tSecrotai-y of 
StaLo, 15 I. A. 186, 194 (1888). 

(2) Ksclier V. Kamaia Naickor, 8 M. 1. A. 
170 (I860); B c., 3 W. R, P. C. 33. 

(3) Mirtunjoy Chuckorbutty i'. Cochrane, 
10 M. I. A. 229 (1865). 

(4) Ramcoonfir Ghose v. Kaii Krishna 
Tagore, 13 1. A. 116, 122 (1880); s. c., 14 C. 
99. 

(5) Maharani Rajroop Koer v, Syod Abul 
Hossoin, 7 I. A. 240, 249 (1880); s. c., 6 C. 
394. 

(C) Coomari Rodeshwar v. Manroop Koer, 
131. A. 20,21 (1885); similarly a respondent 
guilty of fraud got no costs: Rhubaneswari 
Bebi r. Nilkomul Lahiri, 12 I. A. 137, 141 
(1885); B. c., 12 C. 18. 

(7) Bishenmun Singh v. I.*nd Mortgage 
Bank, 12 I. A. 7 (1884); s. c., 11 C. 244; 


Rajah of Fittapur v. Rajah Row Buchi, 12 
1. A, 16, 22 (1884). 

(8) 15 C. J). 601. 

(9) Kuiipuswami Ciietty v. iiamindur of 
Kaiahasti, 27 M. 34J, 342 (1903), where tho 
passage, which explains the meaning of mis- 
conduct, will bo found cited. 

(10) Forster v, Farquhar, 1893, 1 Q. B. 
564. 

(11) Huxley v. West London Extension 
Ry. Co., 14 App. Cas. 32, per Halsbury, 
L.C. See also judgment of Lord Watson at 
p. 33. 

(12) Per Lord Russell, C.J., Bostock v. 
Ramsay Urban District Council, 1900,1 Q. B. 
360; 1900,2Q. B, 616. 

(13) Per Fry, L.J., Sutcliffe v. Smith, 2 
Times R. 881. 
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plaintiff may ]je deprived of cotits.(l) If tlie Court thinks that tlie suit ia 
a vexatiims one and that no real damage has been suetained, it may give 
nominal damages to the plaintiff and award costs to the defendant, as in 
substance in such a case the defendant 8ucceeds.{2) Costs have been dis¬ 
allowed where a party acted with malice and malevolenee,{3) as distinguished 
from m(;rc hardness, in exercising a civil right,(4) and where the defence was 
found to be false and im8crupulouB.{5) A party has been refused costs where 
ho induced plaintiff to sue him;(6) or did not raise the plea of jurisdiction 
on which he succeeded until special appeal.{7) It has been ]ieid that the fact 
that a defendant has, previously to a suit being hied, admitted that the 
money sued for was due was not a ground for depriving plaintiff of his 
co3t.s.{8) This would be so if, though making an admission, a defendant 
was unwilling or refused to pay. But if not so, aliter, for the ('ourt may deprive 
a plaintiff of costs where his suit is needlessly lauuehcd.(9) See also 
cases cited arUe in connection with api)eals to the Courts of this countr}', or 
the Privy Council, It is not possible to formulate any pi'ccise rules. As lias 
been well said, “ We can get no nearer to a perfo,ct test then the enquiry whether 
it would be more fair as between the parties that some exception should 
be made in the special instance to the rule that the costs should follow 
upon sucoesB.” (10) 

Separate Costs, —Where the interests of the parties arc s(‘])arat(; and 
distinct and they have different defences, separate costs should be allowed to 
each (11), as where tlic defendants are zemwdar and whose.-defences 

wove not necessarily identical; (12) or where, in a suit to recover pos-session of 
land, one of the defendants pleaded successfully that ho hud nothing to do 
with the land, and the otlier defendants claimed title, and also succeeded in tlu'ir 


(1) Maegregor v. Clay, 4 Tunes K. 715. 

(2) Futuok Paroooo v. Moheudor Nath 
Mozoomdar, 1C. 385-388 (1876). In England 
the fact that only a farthing's damages is 
given, though not conclusive, i« jtrimt Jade 
good oauao; Moore v. Oill, 4 Times Hep. 738; 
Myers v. B’inancial Nows, 5 Times Kcp. 42; 
O’Connor v. Star NowspajHir, 08 L. T. 146. 
Similarly as to smallness of damago and 
rooovory of small sum upon a large claim. 
Wood V. Cox, 5 Times K. 272 ; Forster v. 
Farquhar (1893), 1 Q. B. 504. In Mt. Bibec 
Mosoehun i’. Mt. Bilwo Munoorun, 24 W. R. 
69 (1879), a plaintiff who sooured nominal 
damages was given his costs. 

(3) Kaloo Pershad t’. Roth Pershad, 18 
W. R. 14 (1872), j^cd qu. the defendant having 
Ix'en found entitled to do what he did. 

(4) Muddun v. Alojxjodcen, S. D. N. W. 
1861, p, 569, cited in O’Kinealy, U P. C. 
notes to B. 220. 

(6) Ram Gopal v. Bhoobun Mohun, Cory- 
ton, 120 (1864-5). 


(6) Bhugwun Boss v. Syed Akbar, i Ind. 
Jur. N. B. 390 (1867). 

(7) Nobeen Kishou r. Shib Pei-shad, 7 W. 
R, 490 (1867). 

(8) Kuppuswami Chetty v. Eamindar of 
Jvolahasti, 27 M. 341 (1903). 

(9) Parshram v. Horabji, 2 Bum. L. R. 254, 
256 (1900), wheru without contest a plaintiff 
obtained a declaratory decree, but wa-s 
ordered to pay the defendant’s costs, 

(10) Pef Bowen, L. J., in ij^’orstcr v. BV- 
quhar (1893), 1 Q. B. 509. 

(11) As apiHjars to have been the case in 
Konelia Koor v. Bchari Patuek, 12 W. R. 70 
(1869); and see Choonoo T^al v. Gopal 
Oimnder, S. 1>. N. W. (J859}, p. 1, where tho 
defendants represented BCi)arato interests 
and lived so far from each other that it 
could not be expected tliat they should 
employ tho same pleader. 

(12) Gobindnath Roy Bahadoor v. Luch- 
nice Koomaroo, 11 W, R. 36 (1869). 



Part I, 
Bjsc. 3C. 


SUITS IN GENERAL. 


216 


defence; (1) or where the defendants w'ere charged with falsely misappro¬ 
priating property and some of them might have failed in their defence and 
others 8Ucoeeded.(:l) But where the interests of the defendants are the same, 
as is ordinarily the ease with joint holders; (3) or several representatives of the 
same original mortgagees; (4) or pmrsons are sued for damages on a cause of 
action common to all; (5) in short, where the defences are common and identical 
and not separate, or from any cause defendants file separate defences unneces¬ 
sarily, (6) only one set of costs should be awarded. 

Calculation of Costs.—In the. High Coiu-ts, rules exist under which 
there is a regular scale of costs, and the parties’ costs are taxed according to 
"fris scale. Pleaders’ fees must also be calculated acconUng to the rules govern- 
iig them.(7) The, scale on which costs should be award(id to a defendant 
depends on what tlie plaintiff claims against him; (8) and so whei'e in a suit 
Lor i)artition two widows who had a claim for maintenance only were made 
parties, their pleaders were held entitled to percentage oidy on the amount 
dainred by them for maintenance.f'J) When a suit contains several distinct 
■laims against separate defendants, the amount of costs to be allowed to each 
lepends on tho claims against hiiu.(U)) Where co-,sharer8 were made defendants 
n order to plaintiff obtaining a complete decree, the plaintiff must, it was held, 
lay coats sufficient to cover expenses of appearance.(ll) As against his own 
dients, in the absence of any rule or express agreement, a jileader is only entitled 
,0 reasonable remuneration for his work and labour.(lff) Costs in an apjilica- 
iion for»]'evoe.ation of probati! have been as.seBBcd as in a miscellaneous pro- 
;oe.ding.(13) The coats which a defeated plaintiff should be required to jiay 
ire those necessarily incurred by the successful jinrty in the, defence in the suit. 
Josta cannot be deemed necessary if by reasonable diligence on the, jiart of the 
lefendaut or his pleader the expenditure of them could be avoidcd.(14) Among 
terns which have been allowed arc salary of aceouutaut,(ir)) e.xpcnses in 


(1) Itam Chuador (Josaain v. Mutty Laff 
Bagchce, 11 W. R. iU (1809). 

(2) Nilkauth Surniah v. Soo.seIa Dckia, 6 
W. It. 324 (!80(>). 

(3) Briiidabuii Chunilcr v. Ram Uooinar 
Uhowilhry, 1 W. R. 139 (1804). 

(4) Shah Makhun TaiU v. kSreti Klasen 
tingh, 12 M. J. A. l.'iT, 201 (18G8)i 

(5) Kascc Nauth Roy e. Hullodhur Roy, 2 
W. R. 00 (1864). 

(0) Francisco do A.hsI.s e. Anjos, 17 W. R. 
L88 (1872); Juggu Lall r, Bohairie I.aff, 8.1), 
M. W., 1851), p. 349. Rhup 8ing ti. Zain-ul- 
4bdin, 9 A. 205 at ji. 210 (1880). 

(7) Amirtunath Jha v. Roghoonath 
I’ershad, 6 W. N. Misc. 35 (1806) [irrespective 
)f any x>rivato arrangement between pleader 
ind client.] 

(8) Kashconath Seiu e. Uhumler Monec, 
) W. R. 288 (1868). 


(9) Ramcbandra ParBharam r. Bhagabai, 
21 B. 42 (1895). 

(10) Rajab Roodur Naraiii r. Cooiuar 
Narain Ratnaik, 13 W. R. 320 (1870). 

(11) Itamputty Kooer n. Kaleo Clinrn 
iSingb, 14 W. R. 94 (1870). 

(12) Ml. Ameeroonissa y. Cbapnian, 6 W. 
R. 108 (1866) [pleader employed by several 
dofeiidonts in same interest not entitled to 
separate fee fi'om eaoii]. 

(13) Pratap Ubandra Sbaba ». Kali 
Bluinjan Hhaha, 4 C. W. N. 600 (1900); 
Garabini Dasi v. Praia]) Chandra Shaba, 
4 C. W. N. 602 (1900). 

(14) Seota Patta r. tSuryudamma, 18 M. 
128 (1894); so it was held that plaintiS should 
not bo saddled with the costs ol three pleaders 
if two were sufficient, Sukoena Bibee v. Usud 
AU, S. U. N. W., 1861, p. 33S. 

(IC) Maenair v, Hogg, 2 Hydo 89 (1804). 
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Execution for Costa. -The portion of sect. 220 as rektinB to execution 
la omitted, feee now sect. 36. If the order for costs forms part of a decree, 
such decree IS executed in the ordinary way. Where, in a partition suit, the 
plaintiff, after decree, took no steps, but the estate was partitioned at the 
instance of one-of the defendants, it was held that he must finst obtain an 
order for paiunent, and if payment be not obtained then apply for execu¬ 
tion (.() If the order does not form part of the decree it may bo executed 

7 ^ch an order is not a 

aeorcc.U) A mamlatdar has the same power to levy costs decreed by the 
lligli Court as he has regarding costs decreed in his own court.f.'i) No separate 
suit lies for the recovery of costs awardabie under the (lode, a remedy 
111 execution being given.(6) But where a Court is not entitled to order 
costs and costs are incurred, they may be made the subject of considera¬ 
tion in a subsequent suit.{7) If it can order costs and does not do so, no 
.separate suit will lie.(8) An objection as to costs is a matter wbieb sbould 
lie raised in the sliajic of an application to amend or review the original 
dee.iee, and fading that, by way of regular appeal against the decree, Imt no 
o .joctmn can be raised in e.xeeution of it.(!)) A summary remedy for payment 
of costs against liis client has been given to soheitors, but tliey cannot under 

lie rule of Court so giving it enforce payment against the' client’s repre- 
scntalivps nm I 


Set-Off of costB.-0. XX. r. 0 enacts that: “The Court may direct 
UhU the. costs payahlc to one party ly the other shall he sct-o£ against the sum which 
is admitted or paid to he, due from the. former to the lalter.” This rule which 
IS a re-enactment of sect. 221 of the last Code, is one of those sections 
in whicli f,lie general equitable principle of set-off is recognised. See notes 
to 0. VIII. r. 6, post. A mortgagor is entitled to set off or deduct the 
amount, of costs payable to bim under the decree against or from the mortgage 
debt payable by bim.(ll) The section has been applied by analogy fo tlie 


(1) Sewa Ram v. Tandy, S. D. N. W. 185G 
p. fil4. 

( 2 ) Madhub Cbuuder v. Ram Lochun, 14 
W. R. 143 (1870). It does not, however, 
appear why the plaintiff was required to pay 
tiiis amount in. 

(3) Jlrojo Lall Son v, Mohondro Nath Sen 
18 C. 199(1891). 

(4) Shanks v. Scoretaiy of State, 12 M. 120 , 
122 (1889); Rama Kisoor Dussji v. Suranga 
(,'liarlu, 21 M. 421 (1898). 

(5) Nomara v. Dovandrappa, 16 B. 238 
(1891). 

( 6 ) Maliram Das v. Ajudhia, 8 A. 452, 401 
(1880), and oases there cited. As to limita¬ 
tions ill the case of an order for costs, see 
Hurbunslall v. Shoo Naraiu, 21 W. R. 391 


(1874). 

(7) Ib., and sec Venkata Vigaya v. Tim- 
raayya I’antulu, 22 M. 314 (1898). [Suit to 
lecevcr money advanced to guardian ad lilc.n 
lor costs.] 

( 8 ) Referred case, 3 M. ft. C. R. 341 
(1887). 

(9) Hurceiiatb Buiierjcc r. Duybo Cliundor 
Banncrjec, 6 W. R. Misc. 4 (1866). 

(10) Assur Pm-shotam e. Ruttonbai, 16 B. 
152 (1891); the order may be executed under 
the execution provisions of the Code : In re 
Premji Trikumdas, 17 B. 514 (1892). As to 
solicitor’s lien for costs, see Dovkabai r. 
Jefferson, 10 B. 248 (1886). 

(11) Sidu r. Bali, 17 B. 32 (1892). 
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deduction of costs from the purchase-mouey in pre-cniptiun suits.(l) A set* 
off cannot be allowed for costa not actually awarded, and a decree which is 
incapable of being enforced cannot be set off againat a decree which is alive.(2) 

Interest on costs.—Interest cannot be allowed on costs where the decree 
itself is silent on the point, unless submission is made by the ])articfl to the 
discretion of the Com-t.(3) Tlio view once taken tliat sect. 222 and sect. 209 of 
the last Code did not affect the special provisions as to allowance of interest 
in the Transfer of Property Act (4) has been dissented h’om and overruled.(5). 

Appeal as to costs.—It was proposed to enact in sect. 99, post, that: 
“ No appeal shall lie on a mailer of costs only ‘whre by law sveh costs are left to 
the discretion of the Court, except by leave of the jijypeUatc Court, obtained on an 
application accompanied by a ntcnwrandtwt of appcai.’’ As, however, objection 
was taken, the clause has been omitted, with the result that the matter is still 
regulated by the previous case-law. Under the Code of it was held 
that a regular appeal would lie on a mere question of costs, although as the 
lower Court had a discretion in the matter, any interference with its order 
ought also to be exercised with discretion. Though, however, an improjier 
c.xercise of discretion might bo matt.ei’ of regular appeal, no special ai)pcal 
would lie unless the award of costs W’as contrary to law.(9) A similar rule 
was laid down (7) uinhir the Code of 1877. Under the last Code first apj)ealH 
were given not merely from decrees but also from any part of the decrees,(8) 


(1) Iphrie. Goj)al 8arun, 0 A. 351 (1884); 
HOC notes to Rule J30. 

(2) Huro Pershad r. Foolkishore, IG W. 

Ji. 308 (1871). [An whoir (in regard to the 
first jjoiul) a decree of Die High Court gave 
itie HucivHsful a])]K‘Uanl' costb (d tliat Couit 
ami of the lower Court, but onuttod 

to award tlie costa of the lirat Court.] 

(3) Bhoza Kughbui v. lihoza Raj, 3 A. 11. 
C. R. 310 (1871); Forester i\ Secretary of 
State, 11 A. 137 (1S77); s. c., 3 C. Kil. 

(4) Ainoiak Rani v. Laehini Narain, 10 A. 
175 (1890). 

(5) Achalabala J3ux r. Surcndro Nath IX*y, 
24 C. 760 (1897); Subbaraya v. Poanuaami, 
21 M. 364 (1897); Maharajah of Bhartpur r. 
Rani Kanno,^3 A, 181, 191 (lUi»0) P. C, 

(0) Gridhari Lai Roy v. Suiidor Bibi, 
B. L. R. Sup., vol. F. B. 496 (i860) [for 
earlier eases, see Houcott v. Wise, 1 W. R. 
322 (1804); Collector of Dacca v. Kamala- 
kant, 2 W. R. 33, 34 (1865); Choonee LaJ 
V. Patroo, 6 W. R. 19 (1866)]; BHiteek 
Parooco v. Mohondor Nath Mozoomdar, 1 C. 
385, 387 (1876); Desaji Lakhmaji v. Bhava- 
nidas Narotamdas, 8 B. H. C. R. 100 (1871); 
A. C. J. So the P. C. refused to interfere 
on a matter of discretion. Mt. Kocmeo r. 
Luchman Das, 5 W. R. P. C. 69 (1837). In 


Sri Dautuluri v. Surappa Itazu, 3 M. H. C. K. 
113 (1860), the Court interfered in second 
apiKial as a question of jirineiple was involved, 
as tho lower Court made a defendant pay 
costs to a plaintiff whose suit was dismiHsud 
for want of cause of action. In Siiunt Buksh 
r. iallfl Nuiid, 11 W. R. 48 (1864), tho Court 
interfered as a jicrson, unneecbsurily made a 
]iarty, had been <leprived of his costs; and 
ill Ram Chunder Gossuin t\ Mutty Lall 
Bagehoo, 1] W. K. 19 (1869), where the lower 
Couiii ilisaUowcd separate costs to tho 
defendants. As to early eases on second 
appeals, see Khoda Bux v. Mowla Bux, 14 
W. R. 255, 766 (1870); Ooma Churn v, 
Girish, 25 W. R. 22 (1876); Achumbit v. 
Kanhaya Lai, 7 W. K. 208 (1867); Beer 
Fcrahad v. Doorga Porsliad, W. R. 216 
(1861); Amir Sabeb v. Jamshedji, 4 Bom. 
H. C. R. A. C. J. 94i (1867); Mt. Bibco 
Moscehun v. Mt. Bibeo Munoorun, 25 W. R. 
69. 

(7) Balkissen Dos e. Lutehmeeput Singh, 
8 C. 01, at p. 94 (1881). 

(8) Tiiereforo, that part which relates to 
costs is appealable if tho decree is appealable. 
Sec Vasudev v. Bhavan, 16 B. 241 (1801); 
Balkissen Das V. Lutohmooput Smgb, 8 C. 01, 
04 (J881). 
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iind jiei;es.sarily llicruforo figainst the part of tlie decree awardiug costs. But 
such an award wa,s llicii, as before, a matter of discretion, and the Court of 
Appeal would generally only interfere where a matter of principle was 
involved,(1) whether in fii'st appeal from a decree (2) or order,(3) or in second 
appeal.(4) The Court has also held its interference justifiable in first appeal 
where, tliougli strictly speaking no question of principle is involved, there 
has either been misapprehension as to facts or no real exercise of discretion 
at all.(5) 

The Bombay High Court,(G) citing certain English decisions, has held 
tliat the principle to be deduced from them is that Appeal Courts should interfere 
with the exercise of discretion by the lower Courts as to costs when there has 
been any violation of any established principle,(7) misapprehension of facts,(8) 
or wliere tliere has been no real exercise of discretion at all.(9) These principles 
will be of general application in first appeals and appeals from orders. In the 
case of second appeals it must be shown that the ordei' complained of comes 
within the provisions of sect. 100. 


(1) Secretary oF ytutc y. Marjuiii i{uHaciii 
Klian, 11 C. (J8S5); Amirul Hossain v. 
Khairuunessa, 2K C, Cfl7 (1901); Monhingau 
V. Mozari Kayad, 12 C. 271 (1885) [whore 
succoHBfuI defendant was ordered to jiay 
]>laintitf’8 coats]; Bimwari Ball v, Chowdliry 
Brup Nath Singh, 12 C. 179 (1885) [where 
the })laiutiff had no cause of action against 
appellant, an(i souglit no relief against him, 
and therefore could not receive costaj]; 
iianchordas Vithaldas <>. Bai Kosi, 10 B. 070, 
082 (1892); Kushal SadaHhiv r. Punain- 
chand Juarupji, 22 Ih 104 (1897); Bishen 
Bayal v. Bank of Upjier lutlia, 13 A. 290, 
295 (1890) [where, a successful jiarty was with¬ 
out cause deprived of his costs]; Parshram 
i\ Borabji, 2 Bum. h. R. 251, 265 (1900); 
Pratap Chandia v. Kali Bhaujan, 4 C. W. N. 
000 {1900) [coats whetlior allowable aa for 
suit or uiiscellancous proceeding]; in Ttu'a 
J'rosunno y. Satish Chandra, 4 C. W. N. 90 
(1896), the question does not appear to have 
been one of principlo but of the propriety of 
the order; see Kamat v. Kamat, 8 B. 369 
(1884). 

(2) Secretary of State v. Jlarjuin Hossidn 
Khan, supm. 

(3) Mosliingau v. Siozari Sayad, svpra ; 
that is ap]^K>alable orders, an appeal lying 
from that part of the order relating to oosts; 
Balkissen Das y. Luchmoeput Singh, 8 C. 91 
(1881); but where no appeal lay from tho 
order, there was no appeal as to the dirccUon 
as to costs which was ancillary to it: Kama- 
kiasoor Bossji v. Sriranga Charlu, 21 M, 421 


(1898). Tho Court can hoar an upix;al as to 
costs although tlmt portion of the apix^al not 
relating to costs has Ijecn abandoned at the 
hearing: Vasudev Kamchandi’a i\ Bhavan 
SivraJ, 16 B. 241 (1801). 

(4) Buiiwari Ball v. Chnwdhry J)rup Natli 

Singh, supra. t 

(5) Iianchordas \'ithaldas v. Bai Kaai, 16 
B. 676 at p. 682 (1892), foil. Kushal Sadashiv 
V. Punamclmml Jusrupji, 22 B. 164 (1897); 
Parshram v. Borabji, 2 Bum. B. R. 254, 2C‘5 
(li«)0). 

(6) Iianchordas Vitlialdas r. Bai Ivasi, 16 
B. 676 at p, 682 (19t'2), foil. Kushal Sadasliiv 
V. Punainchand Jusrupji, 22 B. 164 (1897). 

(7) Tho English cases aro numerous, see 
Morgan and Wurtzburg’s Costs, 206. An n. 
Praotico, Notes, 0. 65, r. 1, p. 963, vol. ii. 
]). 467; Parshram v. Borabji, 2 Bom. B. K. 
254, 255 (1900). 

(8) In re Gilbert, 28 C. B. 549; Robertson 
V. RoU^rlson, 6 P. 1). 119; Parshi'am v. 
Borabji, 2 iBom. B. R, 2&4, 2^'5 (1900). 

(9) As where costs have been awarded 
arbitrarily : Bauiat Ram v. Burga Prasad, 15 
A. 333 (1893). Though the Court will assume 
that tho Judge has exercised his discretion, 
unless satisfied that ho nut dono so : Bow 
V. Hew (1899), 2 Cli. 407, foil, in Parshram r. 
Borabji, 2 Bom. B. R. 254, 260 (1900); He 
Hunt, W. N. (1901) 144 C. A.; Civil Sorviuo, 
etc.. Society v. G. S. Navigation Co., (1903) 
2 K. B. 760, whoro tho Judge decided on 
grounds not oi)ou to him; sco Ann. Pr. ii. 
p. 407. 
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36. Th( 'pruvismis of this Code rclatiiuj to the execution of 
. , , decrees shall, so far as they are applicable, be 

deemed to apply to the execution oj orders. 

Orders.—'i'liiK section n-jilaces nnd sujjerHcdcs the lii'st ]iavaj>i'apji of 
sect, tilt) of tlic last tlodc, tlic second paraf^i-apli l)eing incorporated in the next 
sei'tion. By virtue of sect, 1)47 (now 141) and seet. G4<.) of the Code of 1882, 
it was iield tluat an order obtained froin a Judge in (llianibers by an attorney 
against liis client foi' payment of costs iniglif. be executed under Cliapter XIX. 
of tlie Code of lcS82, eorre.sponding with the present l’art.(l) By virtue of 
sect, tilt) of the last Bode, execution niigbt liave been liad of a judgment, entered 
up under si'ct. 80 of the Insolvent Aet.(2) 

Execution.— Execution is the enforcement by process of Couit of its 
decrees and orders. The words “ execution of decrees ’’ at the liead of the 
(Ibapter in the last Bode was lield to mean the enforcement of the decrees of 
Courts by process of e.xecution only, viz. the diflerent kind of execution dealt 
with ill the Chapter for compelbng the judgment-debtoT to obey tlic order of 
tlie Court.(.‘i) Process in execution must always be granted by the direct act 
of the Court itself. And as parties cannot invoke the process de now either 
by agreement or by tlieir conduct, so neither can they extend the relief wliich 
tlie Court has chosen to award.(4) Primd facie it is the right of every litigant 
to call on tl!(c Courts to take such action as may be requisite to secure the execu¬ 
tion of a decree containing a direction in bis favour, and tJie Court of execution 
cannot impo.se terms which are not in the dccrec.(6) Procedure in execution 

( 1 ) In re Preniji Trikumda.s, 17 U. 514 ( 4 ) Eckowrie iSingli i>. Bijoynath Chatter- 

(1893). jot", 13 W. K. 11 (1870). As to decaces 

(2) In re Bhagwandas Hurjivan, 8 B. 511 inca|>ahlu oX oxceutien, sec Sri Krishna Tata 

(1884). V, Singara Ohanar, 4 M. 219 (J881); Bama- 

(3) Sreonath Boy v. Badhanath Mookerjee, nagra Singh v. Bnmyad Singh, 5 C. B. B. 170 
9 C. 773, 776 (1882) [as regards the question (1879). 

deeidod, an order dircotiug an account is now (5) Nawab Mir Sadrudin v, Nawab 
a decree. Soo s. 2, ante], Nurudin, 29 B. 7U (1904). 
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ought not to be eonduotwl in u slipshod and slovenly fashion, as if it were an 
unimportant branch of the. work they have to do in the administration of justice, 
but it ought to be conducted with as much care as the procedure in 
suits because of the diffie.ulties which so frequently arise. The Courts arc 
bound to look to the. Code for the procedure they should follow in these execution 
pi’oeeedings.{l) 

“ Provisions of this Code.”—^This Part, together with 0. XXL, replaces 
Ohiipter XIX. of the Code of 1882. The provisions relating to execution have 
iie(m divided into two portions, viz. those contained in the present Part, and 
those contained in the Rules of 0. XXI., which must be read with it. These 
Rules refer to minor points of procedure. The arrangement and numbering 
of this Part has been very materially altered, and sections appearing in it have 
been taken from other portions of the old Code. Further, the sections of the 
Code reproduced have been added to, and made the subject of important amend¬ 
ments, which, for the most part, embody or have been suggested by jirevimis 
case law. A considerable number of the sections or portions of the sections are 
entirely new. 

The general scheme of the Part is as follows :— 

Finstly, the Code is declared applicable to decreo.s and orders, and a defini¬ 
tion given of the tei'in ” Court which passed the decree ” (sects. d6, 37) [transfers 
of decrees to the Collectors for execution are dealt with in sects. 68-72 and the 
Third Schedule]. Then follow provisions relating to the Courts by which decrees 
may be executed, and the jurisdiction of such Courts (se<'ts. 38-40); thirdly, 
the questions to be determined by those Courts (sect. 47, formerly 244); fourthly, 
the limit of time for execution (sect. 48); fifthly and sixthly, transferees, legal 
roprescntativos, and procedure in execution respectively (sects. 49-54); seventh !y, 
the mode of execution, whether by arrest, attachment, or sale (sects. 55-72); 
eighthly, payment and distribution of assets (sect. 75); and lastly, the resistance 
to execution (sect. 74). Other provisions concerning tliese matters arc contained 
in the 103 rules of 0. XXL 

The main alterations to be noted in the sections arc as follows ; the iiitro- 
duotioii of precept.s (sect. 46), and of sects. 53, 61, and amendments of sect. 244 
(now sect. 47), and of the sections corresponding with sects. 51, 55 (1) (2). 62, 
64, 73. As regards sects. 68 cl seq., dealing with execution by Collectors, the 
provisions, as they deal with a special matter, and are not of general application, 
have been placed in the Third Schedule. 

The alterations in the rules are cited under 0. XXL 

The chief omissions in the sections are of clauses (a) and (?;) of the former 
sect. 244 (sec notes to sect. 47) and of sect. 288 of the last Code, which 
it was considered might be omitted, having regard to the provisions 
of Act XVIII. of 1850. Sect. 257 a of the last Code has also been omitted. 
It was first enacted by Act XII. of 1879, with a view to'protect the interests 
of judgment-debtors against undue pressure by decree-holders. The Select 
Committee stated that the section had given rise to conflicting decisions, and, 
as interpreted by the majority of the High Courts, was found in practice to 
be of little service to judgment-debtors. Moreover, sect. 16 of the Indian 

(1) Thakur Purshad v. Sheikh Fakir-uUah, 221. A. 44 at pp. 4S, 46 (1894). 
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Contract Act, as amended, was considered to afford adequate protection where 
it i.s required. As, fiowever, the section remains in force until the comino 
into operation of the present Code, and some cases decided under it liave a 
relation to sect. 258 (now 0. XXI. r. 2), the following notes on the, section 
are given. 

Object of section 257A of last Code, now omitted.—Tho Legislature 
considered that the power of executing a decree placed the holder of it in a 
position to exercise undue pressure over the. judgment-debtor and enabled him 
to obtain terms too favourable to himself from the latter, whose interests needed 
protection at the hands of the Court which passed tho decree.(1) The object 
is to avoid inconvenience and delay in executing the decree and its being held 
in Urrornn over the debtor, and to afford jn'otection against unfair arrangements, 
which protection is insured by the necessity for sanction.(2) 

“The Court.”—It was held under Ihc la.st Code that the Court to which 
a decree had been transferred for execution could not pass a,n order under this 
section and that .sanction could bo given only by' the, Conii. which pas.scd th<! 
de.c.re,e.(.3) 

“ Shall be void.”- -Under the la.st Code an agi'eenient of the nature 
staled was declared to be void, and a^estion arose whether it was void in loio 
and for all purposes or for the purposra of execution pi’oceeclings only, and was 
enforceable by a fro.sh suit,(4) It is not easy to reconcile, all the decisions on 
tlie point. Tlnu’c is no absolute prohibition against such an agreement. The 
section, however, forbids the enforcement of an agreement entered into in 
contravention of the seetion, while a decree is subsisting and enforceable. If 
that be so, then the decree mu.st be enforced by execution and not by separate 
suit, and in such e.vecution an unsanctioned agreement will not be recognized. 
H, howevei', an agreement is such that it adjusts and puts an end to the decree, 
which tlius cease,s to he enforceable, no question of or in execution 
ari.scs, and the substituted agreement raav be. made the subject of a fresh 
snit.(5) 

“Every agreement.”-—The agi'ecment referred to to give time is an 
agreement to pay the judgment-debt wdtli a stipulation that it shall not he. 


(1) Hccra Ncma v. Pentonji, 22 B. 69,2, 
097, 698 (1898). See as to this and sect. 
25.8, now 0. XXI. r. 2, G. C. Whitworth’s 
“ Bccroes in Bar of Contracts.” 

(2) Bank (M Bengal v. Vyabnoy Gangjii, 
10 B. 618, 625 (1891), where it was also held 
that an unsanctioned agreement could be 
enforced where it formed part of the con¬ 
sideration of a bond and had been enjoyed 
by tho obligee : Govind if. Sakharara, 28 B. 
383,391 (1904); Venkata Subramania Ayyar 
V. Koran Kannan Ahmed, 26 M. 19, 24, 26 

■ (1902). 

(3) Gandharaj Singh u. Sheodarshan 
Singh, 12 A. 571 (1890); Paramananda Pas 
tf. Mahabnr Possji, 20 M. 378 (1896). 


(4) lislji Singh if. Gaya Singh, 25 A, 317, 
320 (1903), and case there cited; Venkata 
Subramania Ayyar v. Koran Kannan Ahmed, 
26 M. 19, 26 (1902); Gopalsahu u. Brij 
Kishoro Pershad, 32 917 (1901). 

(6) See cases cited in last note. In Govind 
Krishna v. Sakharam, 28 B. 383 (1904), these 
cases were not referred to. In Venkata 
Subramania Ayyar if. Koran Kannan Ahmed, 
26 M. 19 (1902), at p. 26 it was pointed out 
that in Hukum Chand Aswal v. Taharunnissa 
Bibi, 16 C. 504 (1889), there was no agree¬ 
ment by the judgment-oreditor to surrender 
his rights under the decree, and that being so, 
the ease was, upon the principles above 
.stated, wrongly decided. 
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payable at the time wlien under the decree it became payable. An agreement 
to give time for the satisfaction of a judgment implies ex vi tcrnnni that there 
has been no actual satisfaction but merely a stipulation for future satisfaction. 
Therefore an agreement under which there is an actual and present satisfac¬ 
tion of the judgirumt replacing it and putting an end to the decree is not within 
the section. In other words, the agreement to which the section relates 
is one. which suspends and does not destroy the rights of execution 
consccpnmt on the decrec.(l) The last clause presupposes the exisicnee of 
a judgment-debt, for the sum paid cannot Im applied in satisfaction unless 
there, is a subsisting judgment to wliicb it can bo applied. Where the 
judguient-dobt is extinguished in whole or in part by the substitution for it 
of a contract, sucdi a contract cannot be regarded as an agreement to give time 
for tlie .sat.isfaction of a judgment-debt,since the latter, to the extent to whicli 
it lias been extinguished, is no longer in existence. The agreement in such a 
rase i.s only an adjustment of the decree under 0. XXI. r. 2, which, if not certified, 
will not ju'ovcnt cxecution.(2) An agreement may be good in one part and bad 
as regard,s another,(.3) and what is valid will be upheld, provided that the stipula¬ 
tions are not part and parcel of one and the same, agi’eement and can be fl(‘])arate,d 
one from the otlier.(4-j The se.rtion did not apply to ugreenieiits by peT.sons 
who are not parties to the suit in w^h the original d((cree was made.(.h) 
Persons who have nothing to do with a ucercio cannot fall within the mischief 
struck at by the section. Hut the, .siirac eomsideration cannot, apply 
where a person is substantially bound by the decree though not pro 
forma a party to it.(()) It was held that an ngveemrnt was none the P.58 void 
hw’ause one of the. part ies to it, who was the legal Tepresontative of one of the 
judgment-debtors, had not been one of the parties to the suit in which the. decree 
was obtained.(7) 

Enforceable.—It was held under the last Cod(^ that t,ho section imi.st he 
deemed to relate to judgment-debts wbieli arc still enforceable.(8) 

(1) Tukavaiu v. Anaiit.blml, 2.'> B. 21)2 (3) Bhagcliiiiiil v. Itadlia Ivisan, 28 B. U2 

(BKM»); ft. c., 2 Bom. T), It. 1012, in wliieh (ltK)3); s. c., 5 Bom. L. B. 072: foil 
t lie previoUB tlociainns are no iewed. Venkata Raichand e. Naran, 28 B. 310 (1904). 
Rubramaiiia Ayyar e. Koran Kanuan Ahmed, (4) Govind v, Sakharam, 28 B. 383, 380 
20 M. 10 {ltX)2), whore, liowover, the opera- (HUH); Davlatsing r. Pandu, 9 B. 170(1884); 
tien of the decree was only auspouded, not Vishnu Vlshwanath )>. Hur Patil, 12 B. 490 
o,vtin(;uiHhod ; Gepal 8aliu r. Brij Kishore, (1888); Chatru e. Kondaji Vithal, 38 B. 219 
Porshad, 32 C. 9 17 (1905) ; 1 ivf. to Hur Kissen ( 1913). 

Has Serowji v. Nibaran Chander Banorjeo, (5) Eamji Pandu v. Mahnmod Walli, 13 
G C. W. N. 27 (1901), as a cane in which the B. 671 (1889); Yella Chetti v. MumBaini 
jndgmont-debt was extinguished.] Lalji Rcddi, 0 M 101 (1882); Hur Kissen Dass 
Singh V. Gaya Singh, 20 A. 317, 325 Scrowjoo v. Nibaran Chandra Banorjeo, 6 
(1903), diss. from Dhauram Ilagho e. Oanpat C. W. N. 27, 30 {1901k 
Sadashir, 27 B. 96 (1902); s. e., 4 Bom. L. R. (6) Govind Krishna v, Sakharam, 28 B. 
872, which practically refused to follow tho 383, 301 (1904). 

case that mentioned. (7) Venkata Suhramania Ayyar i>. Koran 

(2) Lalji Singh e. Gaya Singh, 25 A. 317 Kannan Ahmed, 26 M. 19 (1902), 

at p. 328. See Ram Doyal Bannorjoe t'. Ram (8) Sbripatrao v. Govind Narayan, 14 B, 
Hari Pal, 20 C. 312 (1892). 390 (1889). 
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" Sanction.”—Wiicre no foTinal sanolion liad been ropordod it was bold 
tliat under the rlrrumstancps gufTieient bad been done to aati.sfy tlie require¬ 
ments of the sep,tion.(l) As regards time for sanrtion, see i)elow.(2) and as to 
the effect of want of .sanction, see ante. The new agreement, wlien sanctioned, 
became part of the decree and could be executed as fiie deciee in tlic case.(3) 
The partie^3 could not resile, from the agreement so sanctioned, and if tliere was 
in-egularity in the sanction not amounting to want of jurisdiction, the com¬ 
promise must take effect until the order sanetioning it is set uside.(4) An 
order pa.sse,d under this section being one relating to the exeention of the, decree 
was appealable.(6) 

“Decree. Order.”—Jor the me.aning of the.se terms, s(>e note to sect. 
2, anlr. 

What decree may be executed.—Tlie rule may sluntly be stated to 
be—the decree of tlie (lonrt of first instance nntil appeal, and after that, the 
deeree of the Court of last instance. Whetlier tlie. decree of the appellate (lonrt 
is for reversing or for atlirniing the decree against wliieli the .appeal is jireferied, 
it is, in either case, the final decree in the pause, and, as sncIi, the only decree 
which is capable of Ixdng enforced by execution after it is once pronnutieed. 
If t.lie decree of t,lio lower Court is reversed it is absolutely dead and gone ; 
if it is affirmed or modified it is equally so, thougb in a dift'erent way, namely, 
by being merged in the decree of the superior Court, which f,akes its ]>lacc for 
all intents and purposes.(ti) If it is altered by the Court of first instance, execution 
cannot fssiie.(7) But where the ajipellate decree is not coinplcte in itself, reference 


(1) Krishmi v. VaHiuIiiv, 21 B. MIS (I8!)B), 
a^id «oo Lakshmanna r. Knkiya Bai, 7 M. 
400 (i8H4). 

(2) Nam K(»Io 7i. Cliinm Khnsle, Ki B. 
(1888). 

(3) Sit-a Kam r. BaHratli Das, 5 A. 492 
(1883); Sham Karan n Piari, 5 A. 590 
(1883); Champafe Rai Pit.ambar OaH, (i A. 
16 (1883); Maknnd Pam r. Makimd Uam, 
0 A. 228 (1884); Muhammad Sulaiman v. 
Jhukki Lai, n A. 228, 232 (1888); 3'hakoor 
D 3 ^al Singh r. Sarju Porshad Mis-sir, 20 C. 
22 (1892); but sco Randakhan Rai v. 
Bakhtaur RaC, (1 A. 023 (1884^. Prior to 
the enactment of this section the only deerco 
which could bo executed was the original; 
Ram Runjun v. Jowhurujumah, 23 W. R. 
129 (1874); Madhub Chunder v. Madhub 
Lai, 15 W. R. 542 (1871), and see also 
AmoerunisHa Khatoon i’. Moor Mahomed, 2 
C. L. R. 143 (1878); Dcbi Rai r. Gokul 
Prasad, 3 A. 685 (1881); Kh'doo v, Kaleo 
Sahoo, 12 W. R. 71 (1869); Dinonath Sen 
V. Gooroo Chum Pal, 21 W. R. 310 (1874); 
Pillai V. Pillai, 21 A. 219 (1875); Bishto 


Chunder r. Woomunath Roy, 15 R. 459 
(1871). 

(1) Muhammad Sulaiman v. Jhukki Lai, 
Jl A. 228(1888). 

(5) Raiigji V. Bhaiji. \] B. 57 (1880). 

( 0 ) MuhammadSulairuanKhan?’. Muham¬ 
mad Yar Khan, 11 A, 207(]888)F. B.; Ram 
Gharan Bysak v. lAaklu Kant Banncrji, 7 B. 

L. R. 71H (R B.) at pj). 709, 714 (1871); 
Nonrang Rai t\ Laiif (’houdhuri, 13 A. 394 
(1891); Shohrai. Singh r. Bridgman, 4 A. 370 
(1882); Mana Vikraman i\ Unnicappan, 15 

M. 170, 171 (1891). So though an order of 
tho P. C. may confirm a decree of the Court, 
below, that order is tho paramount decision 
which must bo executed, Liichman Porsad v. 
Kishun Persad, 8 0. 218 (1882). A different 
view from those above oxjire.'^sed was taken in 
Mir Ajimuddin v. Mathura Das, 11 B. H. C. 
R. at p. 215 (1874). Ah regards appellate 
docrecs which coincided with tho original 
decree, seo notes to 0. XX. r. 0 and sect. 149. 

(7) Muhammad Sulaiman Khan v. Fatima, 
11 A. 314 (1889). 
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may be made to the jn'inr do,cree.(]) The deeroe, however, wliieli is executed 
is the appellate decree. Where a decree was compromised by agreement made 
by the partie.s and communicated to the Court which passed the decree, heU 
that the effect of the decree was extinguished by the agreement, wdiieh could 
only be (mforced by a fresh suit and not by an application for execution of 
the former deeree.(2) When a decree contains a direction for payment and 
creates a charge and default is made, the decree cannot be at once executed; 
tlie proper course for its enforcement is not to apply for execution, but to apply 
for either an order for an account and sale or to institute a suit for enforcing 
the (diarge.(.3) 

From which Court execution maybe had.—See the notes to seci.s. 
.17, .38, 68-72, and Third Schedule. The general jurisdiction of such Courts 
is dealt with ‘ponl. Sects. 43, 44, 45 deal with execution of deerees ])aR8ed by 
British Courts either in places to which this Part does not extend, such as those 
scheduled districts to whicli the Code, or this portion of it has not been extended ; 
execution of deerees passed by Courts of Native States, and issue, of precepts 
to certain British Courts in foreign territory. The Courts, tliorefore, by wbicli 
execution may be given, arc Courts in British India executing either their own 
decrees or the decrees of otlier Courts in British India, or Courts in British India 
executing the decrees of British Courts in foreign territory (sect. 43), or Native 
Courts of such territory (sect. 44). There remains the question of execution 
of decrees of British Indian Courts out ol British Indian tenilory. As regards 
this, the general principle i,s that Courts of British India have no authority 
to send their decrees for execution to Courts not in British India.(4) An eifeeptiou 
to this rule exists (sect. 45) in the case of British Courts in foreign territory, pro¬ 
vided that .such execution is authorized under the notification of the Governor- 
general.(5) 

Jurisdiction of Court executing decree.—The following section wius 
proposed .as regards this matter:— 


“ ( 1 ) Save for the •purpose, of rateably distributing assets 
realized, by sale or otlierivi,se in execution of a decree by a Court 
of competent jurisdiction, no Court shall execute a decree which, by 
reason of the value or the nature of the suit at the time of its 
.imtitulion, it would have been incompetent to pass. 

( 2 ) The Court, which passed a decree for the enforcement of 


(1) Gobardhan Das v. Oopal Ram, 7 A. 360 
(1885); Himayat Husain v, Jai Devi, 5 A. 589 
(1883); Bihari Lai v. Khub Chand, 6 A. 48 
(1883); Ram Saran v, Persidliar Rai, 10 A. 
51, 54 (1887). See further as to decree of 
simple affirmance incorporating mandatory 
part of original docroo, Noor Ali v. Koni 
Meab, C. 13 (1886). See uotes to O. XX, 
r. 5 and seot. 149. 

(2) Hari Raghunath v. Krishnaji Anant 
Joshi, 19 B. 540 (1894). • 


(3) Chundra Moni v. Mutty Lall MuUick, 
2 C, W. N. 33 (1897), sed qu. as to first of the 
two alternatives. Sec Aubhoyesaurec Dabco 
V, Gouri Sunkur Panday, 22 C. 869 (1895); 
Matnngini Dasseo v. Chotneymoney Dassoe, 
22 0. 903 (1896), 

(4) Kastur Chand Gujar v. Parsha Mohar, 
12 B. 230(1887). 

(5) Ratan Mahanti v. Xlialoo Sahoo, 29 0. 
400 (1902). 
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a mort-gage or charge against imnnavmhle froferty included therein 
or subject thereto, shall have power to order the sale of any such 
immoveable property, wherever the same may be situate. 

( 3 ) Where, after the passing of a decree in a suit for the enforce¬ 
ment of a mortgage or charge, the whale of the immoveable property 
included therein or sidgeaf, thereto falls, by transfer of jurisdiction, 
within the local limits of the jurisdiction of another Court, the decree 
may be executed, either by the Court which passed the decree, or by 
the Court within the local limits of whase jurisdiction the immoveable 
property falls by such transfer. 

( 4 ) Save as provided by this .section and section 158 {dealing 
with attachment of salary] no Court shall have power to execute 
a decree in which the .subject-matter of the suit or applicat/ion for 
execrution is properly situate entirely outside the local limits of its 
jurisdiction. 

( 5 ) Where immoveable propert.y attached in execution of a 
decree for the payment of money forms one estate comprised within 
the local limits of the jurisdiction of two nr more Courts, a.ny me 
of such Courts may mder the .sale of the entire estate upon .such 
conditions as it may consider reasonable and neees.sary for the 
prevention of conflict of orders. 

E'jqilaimtion.—For the purpo,scs of this .section, a Court, 
which wendd, have been competent to jmss the decree, shall not be 
deemed, to be im!umj)eient to execute it merely because, by reason of 
the amount of rent or mesne 'irrojits ascertained for a, period suh.se- 
quent to the institution, of the .suit, the pecuniary limits of the 
jurisdiction of such Court are exceeded." 

This section would liave cleaml up sp.veral jmints wliicli iiave Teen the 
.suljjeot of judicial dcu'.isioii. Tlie Court nxeenting the decree referred to is, 
as appears from .sect. .‘18, either the Court width passed the decree or tlie. Court 
to which it is .sent for execution. Clause (.5) with some modifications 
has been embodied in 0. XXL r. .4. The other clauses liave not been enacted ; 
HH, liowever, they have referenee f.o preceding ease-law. tliey are here, rejiroduced 
and commented upon. 

Clause’(1).—There has been a conflict of decision on the (juestion 
whether the Court executing a transferred decree was restricted to the pecuniary 
limits of its jurisdiction.(l) An application for the exeeution of a deeree, 
liowever, is an application in tlie suit in which the decree was obtained, and 
questions arising in the execution^f decrees are frequently as important as the 


(I) See, m the affirmative, (Joltul' Knato (1887): and in the negative Noraaayya e. 

Chunder v. Aulthil Chunder Ohatterjeo, 10 Venkata Krishnayya, 7 M. 397 (1884); 

0. 457 (]889); Durga Charan Mojnmdar v. Shanitiuga Pillai e. Kamanathan Chetti, 17 

Umatara (Jupla, 16 C. 40.5, 467 (1889); cf. M. 309 (189.3); ef. Kelu v. Vikrialina, 15 M. 

Shiv Side.aliwar e. Shri Hariiiar, 12 P. 1.5.5 :t45, 347 (1891). 

Q 
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quo.stions in issue in the .suit. The proposed clause adopted the principle o{ 
tho.se decisions which licld that a Court liad no jurisdiction to execute a 
decree sent to it when the decree had been passed in a suit, the value or subject- 
matter of whicli wa.s in excess of the jiecuniary limits of its ordinary jurisdiction, 
and that the power to send a decree to “ another Court ” meant another Court 
having jurisdiction, and competent to execute that decree, having regard to 
tlie amount or value of the subject-matter of ite ordinary jurisdiction. The 
words “ al the lime, nf its institution ” were introduced to dccLare beyond doubt 
that a Court having jurisdiction to grant a decree lias also authority to execute 
it, even tliough 1,he pecuniary limits of its jurisdiction may he .subsequently 
exceeded hv the operation of incidental causes, .such as a idse in the value of 
])ro]iortrV or the gradual acciiimilation of intereBt.{l) With this Clause .should 
he read the E.r,phm<ilum, which was intended to give effect, t o the undermentioned 
(Icci.sion.p) This Explanation was confined to cases of rent or mesne profits, 
hut, a.s stated, the princi[)lc is one of general application, and has been apjilied 
in ca.,sc,s of intcrcist also. 


Clauses (2) and (3).-—Tlic.so both refer to suits on niort,gages and 
charges, and form an exception to the general principle enacted in the fourth 
Olaiise of the projioscd section. They cnibod}^ the re,suit of t.hc decisions 
noted (,1), in which it was held that it would be imjiossihlc, to apply t,hc 
proviisions of the Transfer of Property Act relating t.o sahvs in accordance with 
the decree pas.sed in a suit on a mortgage if it were necessary to apply 
to different, Courts to obtain realization of tlic morf,gag(!d debt) by sale of the 
])roportics hyjiothocated. It was, however, pointed out t,hat the Court jia.ssing 
t,lie, decree is not alone competent, lor in some oasc,s it might bci more con- 
venlcmt tliat sale.s of various lots mortgaged .should be lield in the Districts 
ill which they are sitiiate.{4) Moreover, a nale michu' a mortgage doerei- is 
not ill its proper souse a .sale in execut.ion, being a .sah> directed by tlie decree 
itself, (h) 

Clause (4), —If at the time a suit is brought a Court has no territorial 
jurisdiet.ion over the subject-matter, then it has no jurisdict.ioii to execute 
such decree, Beet. 16 indioates that t.lie object of the Code is to limit the t erri- 
t.orial jurisdiet.ion of the Courts in regard to the propoity they arc. entitled to 
dc'al wit.li, and as execution i.s only a continuation of tlie suit., a Court in the 
later .stages of a suit has no greater powers than it posse,s.sed at it.s iustitut.ion. 
.Moreover (and this applies to all cases whether the decree is that of the Court 


(1) iSlinmi'ftv Pamloji v. Niloji Ramaji, 10 
B. 2()0(IS85). 

(2) Rameswar Mahtnn v. Dilu Mahton, 
21 C. 550 (1894). 

(3) Maseyk e. Steel, 14 C. CBl (1887) [in 
which the earlier decision, Shuroop Chundcr 

Aniocrunnessa Ivhatoon, 8 C. 703 (1882), is 
roforrnd to]; Kartuk Nath Pandey v. 
Tilukhdari Lall, 15 C. 007 (1888) [transfer 
oi juriadietion]; (iopi Mohan Roy r. Doybaki 
Numlun, 19 C. 13 (1891); Tineouri Debya v. 


Hliib (Jhaiidra Pal, 21 C. 039 (1894); 
Jagernath .Saliai v. Dip Rani Koer, 22 0. 871, 
875 (189.5); Jahar v, Kamini Dobi, 28 C. 238 
(I90#), 5 C. W. N. 150 [it being hold that 
the provision.s of s. 049 (now 108) were 
Itermissive], 

(4) .lagornath Salmi r. Dip Rani Kocr, 

Sttpre, 

(5) Soo Maseyk v. Steel, 10 C. 001 at pp, 
0r4, 608 (1887). 
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flxeouting it or not), ten-itorial jurisdiction is a condition precedent to a Court 
executing a deoree,(l) 

Clause (5). —This isaprovision inserted for convenience, it being obviously 
undesirable in many cases, and in others not practicable, that an entire estate 
should be sold otlierwise. than as a whole.(2) An estate forming one revenue- 
paying unit, but extending over more than one District, may be regarded as 
situate in tiie District where tlie whole revenue is paid or wliere the Court holding 
the sale has jurisdiction. Thi.s clause therefore forms another exception to the 
general principle iijion which the fourth clause is based, in so far as authority 
is given to sell beyond local limits in execution of a sinijile money dccrcn,{3) 
which authority may be exercised upon reasonable conditions by any Court 
of competent pecuniary jurisdiction within which any portion of the palate is 
situated. Witli some verbal alterations and the omission of tlio words “ attached 
in execution of a decree for the payment of money ’’ this clause has been rtdainod 
and appears as 0. XXL r. 3. 

Who may apply for execution.—A decree-holder or his represenlalivc!, 
a joint dfH'ree-hoIcler or his rc]n-esentative (0. XXT. r. 15), and the transferee 
of either of sueli decree-liolders, wliere the transfer is by an assignment in writing 
or liy o])oTation of law (sect, tit, 0. XXI. r. Ifi) only, for the position of an 
assignee of a decree under an oral assignment is not rpcogiiized.(l) The applica¬ 
tion may he in ])crKon or by rceognizod agent or jileader (0. TIL r. 1).{5) Under 
0. I. r. 12 each of several plaintiffs or defendants may authorize any other to 
a|)pear ipid act for hiin.{fl) In the ease of execution by a representative of a 
ib'coased decree-holder, see sect. I of the Succession CertiHcate Act (\'II. of 
188!)).(7) 

, Against whom execution may be had.—The judgmenl-doblor, his 
legal representative, (sects. .50, 52), and sureties for (he ]ierformance of the dei'reo 
or the other matters referred to in sect. 14.5. posl. 

Questions to be determined in execution.- -Hco notes 1o ,se(!t. 47, pew/. 

Nature of execution.- flee notes to seels. 51 el seq., post, and O. XXT. 


(1) I'rcin (llmnd Dcy t'. MoUIukIh Dohi, 
17(1 00!), 703 (IKOO); and sue Obhay (Hiurn 
( 'iKtndfn) v. C()Iani Ali. 7 (!. 410 (1 SKI); iM*. 
]>. R. JOil ; Dakhiiia {^nirn ('hatf.opadhya v, 
Hilfisli (llmiidt'r Rf>y, 18 f!. 520 (IKitl); and 
Ko Iho Hijfli (’uiirt imiHt rxDoute O-s diTm*H 
fJirouj^h tlic inlorvfiitioii of Iho Mofiiail 
(biirl.H, I Hyde, ]3() 0802). 

(2) See Gnnga Nurain Oiipta n Annanda 
Moyoo, 12 (J. L. R. 404 (1883), where sharoH iii 
a Bingle entire entafe were sold, and ITntuK’ooI 
riiundt'r f!howdhry v. Hurry Nutli Koondoo, 
2 V. L. R, 334 (1877) [wale of portion of Uilnk 
out.Bide jurisdiction void]; Ram Lall Moih'a 

Ranui Hundari IX'bia, 12 0. (1885), disfc. la.st 
ease. 

(3) That iH only when tlie projx'rty attached 


f()rms one eHl-att*, »Seo Maseyk v. Hteol, 14 f. 
001 at pp. 008, 1)09, wliere tlie distinel.ien in 
jMwnhMl out }«‘tween mortgage (e. mdc., 
clauWH (2) and (3)) and mon(*y deerees. 

(4) Daknlinia Mohun Roy r. Sm. Basumafi 
Bt'bi, 4 W. N. 474 (liKH)); !*arvaia e. 
Digainltar, 15 Ik 307 (IHJMI). 

(6) Ah to applicatioiiH under a tlefectiv'o 
jK»w(‘r, w*!! Mitra’H fainif.aiion Act, 4th e<l. 
1159. 

(0) See Aml>arani r. Hiniatsingli, 2 B. H. 
C. R. 103 (1805). 

(7) Some caseH on thw jKfiiit will be found 
<:oUi*cti*d in (TKinealyV (J. P. CJ. not<*H to h 
230, and inon* in Mifra’s Limitation, 4th ed. 
1155, nnn. 
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37 . The expression “Court which passed a decree,” or 
DeOnitlon oi Court words to that effect, shall, in relation to the 
which passed a decree, execution of decrees, unless there is anything 
repugnant in the subject or context, he deemed to include,— 

(a) where the decree to be executed has been passed in 

the exercise of affeUate jurisdiction, the Court of first 
instmwe, and 

(b) where the Court of first instance has ceased to exist or to 

liave jurisdiction to execute it, the Court which, if 
the suit wherein the decree was passed was instituted 
at the time of making the application for the execu¬ 
tion of the decree, would have jurisdiction to try 
sue!) suit. 

“Include.”—Thi.s section corresponds with the second pariijn’aph of 
sect. (14!) of tlie. lasL (’ode ns amended by Act XTT, of 1879, which exjdaiiied 
tlie meuniiig of the expression tiie “(!onrt which ]).ass<‘d tlie decree.’' Thi.s 
does not exclude th<; (lourt wliieh originally l>asse<l the decree as being a. ('(iiirt 
in which an .application for execution should be imide, Init merely includes 
another (!onrt.(l) Tn clause. («) the expression “(lourt of jirrt /n.s'/uncc " has 
been suhst.ituted for “ (lourt whic-h pa,si5ed the decree from whifih the appeal was 
]n-efeTi’ed ; ” the re.ason being that, as a matter of practice,, the (hnirt. of inier- 
niediate ap])eal ne.ver executes a decree pa.s.sed on second appeal. The meaning 
of the words “ ot'ased to exhst or to have jurisdiction to execute it ” are explained 
in the. under-mentioned eaBes.(2) The terms of clause (h) are general and draw 
no diatinetion as to the nature of the cause which puts an end to the ] urisdiction.'d) 
It was held under the last Code that the (hmrt to which a decree was 
transferred for execution, if it had c.ca,sed to have territorial jurisdiction, 
might cither of its own motion, or when apjdicd to undet sect. 22,‘1 of 
tliat Code, transfer it for execution to the Chiurt which had territorial 
jurisdiction; (4) and that a eomparison of th.at .section with the last. 
])aragraph of section (14!), eonrsponding with this section, indiciated tlurt terri¬ 
torial jurisdiction is a condition juec.edent to a Court executing a deeree.(.5) 
This is so now. 


(1) Tjatchman Pundeh v. Maddan Mohun. 

0 C, TtKJ (JSSO); Kartiok Nath v. Tilukhdari 
Lall, 16 ()«7, 069 (1888); Shoik Jafar t*. 

Kamalini Debi, 6 C. W. N. ISO. 152 (1900); 
fl. c., 28 C. 2s38 ; but flee Zamindar of Vallnr 
V. Adinarayuda, 19 M, 445 (1896). 

(2) Latchman Pundeb v. Maddan Mohun, 
6 C. 513 (1880); in particular^ see judgment 
of Field, J.; Hurro Proshad v. Bhupendro 
Narain, 0 0. 201 (1880); Vishnu v. Krishna 
Rao, 11 B. 163 (1887). In Kale Podo v. 
I)jno Nath, 25 C. 315 (1897), it was held that 


the Ooiirf. had not ceased to 0 list, or to have 
jurisdiction: ixderred to in Sheikh Jafar v. 
Kamalini, 5 (). W. N. 160; Panduranga v. 
Vythilinga, 30 M. 637 (1907); a. c., 17* 
M. L. J. 417. 

(3) Ganskha r. Abditf Ropkhu, 17 B. 102 
(1892). 

(4) Girondro Chunder v. Jarawa Kumari, 
20 C. 105(1891). 

(5) Prem Chand v. Mokhoda Dobi, 17 C. at 
p. 703(1890). 
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Courts ny which Decrees may be Executed. 

38 . A decree may be executed either by the Court which 
Court by which decree passed it, or by the Court to which it is sent 
may be executed. execution. 

Courts of Execution.—Under sect. 223 of the last Code also a decree 
might have been executed either by the Court which passed it or by tlie Court 
to which it was transfenred for execution under the circumstances mentioned 
in that section by the former Coui’t. According to this procedure, llie Court 
wliich passed the decree was after transfer virtually deprived of control until 
the decree was retuimed, and to all intents and purposes execution was every¬ 
where in suspense except in the particular Court wliich happened to liavc the 
decree on its file. The Court to wliich the decree was transferred liad seisin 
of the execution proceedings, and carried them on until as far as possible 
execution was obtained. The decree miglit then have been transfen’cd to 
another Court, and the process repeated until full execution was liad. Tliough 
the legality of concurrent execulion has been recognized,(1) both under the 
Code.s of 18.'j9 and 1877, as well as timt of 1882, in practice it was not generally 
carried out. The Court to which the decree was transferred could not, after 
executing it as far as it could, transfer it directly to a third Cmut, It had to 
send it back to tiie Court which passed the decree, which might then transfer 
it to a bhivd Court, a proeedui'c wliich was cuniberaome and caused delay.(2) 
11 was at first considered in Committee that the resiilt.s of the transfer system, 
whioli seriously affected the chances of reaUzation and added greatly to the 
expenses ('ventually to be borne by the judgment-debtor, were not justified by 
any compensating advantage. Excess in realization, which the former system 
was primarily introduced to prevent, rould, they considered, be quite as 
effectively obviated by reserving the power of ordering attachment or sale to 
tlic Court whicli passed the decree and which would not issue a precept for 
citlier of these purposes unless, looking to the amount of assets olitaincd from 
all sources, it considered such action to be necessary. Special limitations were 
later placed on this power. It was proposed that the Court which qiassed a 
decree should be responsible tlirougliout for seeing it enforced, and the Court 
to wliich tlie precept was issued sliould have jurisdiction only to entertain 
objections not affecting tlie legality or propriety of the precept or the riglit 
to execute the decree. It wns thus projiosed to effect an important simplifica¬ 
tion of procedure by substituting execution by prccejit for the former pro¬ 
cedure by transfer of the decree. This would have involved two results, viz., 
firstly, concurrent execution as opposed to the former practice under whicli 
there was only one Court at one time caiTyirig out the execution of a decree ; 
and, secondly, execution by one (.!ourt (tliat to wliioli the jireocpt is given) 
under the direction of anotlicr Court (or that whicli jiassed the decree) as 

(1) Harocitt I’roaad v. Luuhiiiccput iSin«, 14 0. h. J. 315 (1905). 

M. I. A. 529,538, 539 (1872) ; I7W.R.2S9; (2) SccDhunputHingliv. WoomaSunberou, 

Kristo Kiahoro Dutt v. Rooplali Dass, 8 C. (fij7 21 W. E. 337 (1874); Shib Narain Shaba ». 
(1882); Baijnath Uounka v. Holloway, 1 Bepin Behary Biswas, 3 C. 572 (1878). 


[s. 

lint 

para.; 
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opposed to tlie lorinor ]>ractir.e under whidi tlic Court hi wide the execution 
proceedings were pending had control of them. Tlie Court pa; .iug the decree 
might thus have executed the decree itself, and might at the Mine time have 
issued precepts to another Court or to two or more Courts directing simul¬ 
taneous execution of the decree. The conduct of the execution would have 
remained in the hands of the Court passing the decree, which might from time 
to time give such directions as it thought fit regarding the execution 
to the Court to which the precept is issued, whose powers were stated and 
limited. The adoption of the precept system would of necessity have abolished 
the elaborate conditions of transfer embodied in sect. 223 of the last Code. 
The Select Committee, which, however, considered the Draft Bill imme¬ 
diately prior to its introduetiou, con.sidercd that tliC difficulties in the existing 
system arose not so much from the machinery of execution itself as from the 
defective manner in ivhich it was worked. They therefore stated tjiat they 
wore unable to accept the proposal of flic Committee of 1902 in relation to 
the execution of decrees by precept. They were, however, ho fiir in accord 
witli the view expressed by that Committee as to liave beim able to insert 
sect. K), jmt, enabling the Court, which jiasscd the decree t.o issue a pi eccjit 
to any other Court to attach property of the judgment-debtor jiendiitg execu¬ 
tion in the ordinary course. Be}'oud this they stated they felt tlicy could not 
safely go. Witli this exception, therefoTC, the g<-neval sy.stem of execution, 
viz., by the Court ])assing the decree or b)' traiLsfcr has been maintained. 

Tlie section provides that a decree may he executed by tlie Court uliicli 
passed it, and it was lield that where a Court- passed a decree for sale of pro¬ 
perty, and tlie jilace where such propreity was situate wa.s transfeiTed to 
the jurisdiction of another Court, the former Court might still execute the 
decree.(1) It lias been held that the provisions of tins section road witli tliose 
of the next section plainly indicate tiiat as a general ride (to wliicii there are 
sundry exceptions) no Court can execute a decree in which the subject-matter 
of t.lic suit or of the apiilication for execution is property entirely outside its local 
jurisdiction.(2) 


Transfer of decree. 


39 . (1) The Court whicli piisscd a decree may, oti the 
appHeatioii of the decree-holder, send it for 
execution to another Court,— 

(a) if the person against whom the detuee is passed actually 
and voluntarily resides or caiaies on business, or 
personally works for gain, within the local limits of 
the jurisdiction of such other Court, or 
(h) if such person has not property within the local limits 
of the jurisdiction of the Comd whifh passed the 
decree, sufficient to satisfy such decree and has 
property within the local limits of the jurisdiction 
of such other Court, or 


(1) I’niKluniiiga ti. VyUdlinga, 30 M. 537 (2) "Dunlop v. JaganiuiUi, 14 0. L. J. 

(1007), 228(1911). Soo notes to suet. 17. 
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(f) il tlic decree directs the sale or delivei'y of iiuiuoveable 
property situate outside the local hmits of the juris¬ 
diction of the Court which passed it, or 
(d) if the Court which passed the decree considers for any 
other reason, which it shall record in writing, that 
the decree should he executed hy such other Court, 

(2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate Court of com¬ 
petent jurisdiction. 

40. Where a decree is sent for execution in another province, 

Transfer of decree to Covrt and executed in 

Court In another pro- such manner as may be prescribed by rules in 
force in that provirwe. 

41 . The Clourt to which a decree is sent for execution shall Is. 223. 

Result of execution Certify to the Court which passed it the fact 

proceedings to be certi- of such execution, or where the former Court 
fails to execute the same the circumstances 
attending such failure. 

Transfer of decree.—A.s sect. 38 embodies tlie first paiagvapli of scet. 

323 of the last (J(jde, sect. 39 embodies tlie second and tliird j)aTagraphs, sect. 

41 the fourth ])aragi‘apb, and 0. XXL rr. 4 and 6 tlie fifth and concluding jiara- 
g^iphs of that section, See notes to sects. 30-38, ante, and to the last-mentioned 
rules ill 0, XXL, pos-l. To make the provisions relating to the transmission 
of decrees applicable, it is necessary that the provisions of the Code should 
regulate the procedure of both the (jourts.{l) Wliere a decree has been trans¬ 
ferred by a (h)urt which passeil it to another Court for execution, the original 
Court, it has been held, does not thereby completely lose all jurisdiction in 
respect of execution thereof.(2) As to orders sending certificates for execution 
uiidoi' the Public .Uemands lleeovery Act, see case cited.(3) Where in different 
districts different modes of execution are prescribed, and where the question 
is how a decree pa8.scd in one, but of wbicli execution is sought in another of 
such districts, is to be executed, the executing Court must be guided by the 
rules 1)1 fopo in its own dRtrict.(4) It has been held under sect. 233 of the 
la,st Code that an application for transfer of decree is an application to take 
a step ill aid of execution within the meaning of Art. 182 of the Limitation Act 
of 1908.(5) 


(1) Prabhu Narain Singh v. Saligram Siugb^ 
34 U. 576 (1907); 11 C. W. N, 622. 

(2) Baij Nath Goonka v. Holloway, 1 
0. L. J. 315 (1905). 

(3) GiriaU Ohamlra Changdar v. Goiam 
Karim, 33 C. 451 (1906). 


(4) Murtand Trimhak Garde v. Viaayak 
Khaagivalc, 31 B. 5 (1906). 

(6) Todar Mai v. Phola Kuiiwar, 36 A. 
3B9(1913), following Chundra Nath Gossami 
V, Gurroo Prosunno GUose, 22 (’. 375 (1895). 
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228 .] 42 . The Court executing a decree sent to it shall have 

Powers of Court In powers in executing such decree as 

oxecuttog transferred if it has been passed by itself. All persons 
'*'“**■ disobeying o]- obstructing the execution of 

the deci’ee shall be punishable by such Court in the same manner 
as if it liad passed the decree. And its order in executing such 
decree shall be subject to the same rules in respect of appeal as 
if the decree had been passed by itself. 


Limitation, of Powers.—Tlie powers of a Court arc subject to other 
sections of the Code, which may affect them. >So the section c.orresponding 
to this ill the Code of 1882 was held subject, to the special jn’ovisions of tlie 
section coiTesponding to 0. XXI. i*. 16, Under the (hide of 1882, the 

Court to wliich the decree was sent was, by virtue of the provisions of sect. 225 
(now 0. XXL r. 7), lodd entitled to enquire into the jurisdiction of the Court 
wliich passed the d(HMTe42) And if tlie (-ourt to which the deci’ee was sent 
held that tluu’e was no jurisdiction, then its hands were stayed and the })arties 
had to go liack to the (h>urt which jiassed tin* decree, the (hmrt to which the 
dem-ee was sent liaving declined to become the executing Court within the 
meaning of s('ct. 228 of tliat Code, corresponding witli the present section.{3) 
Under the Code of 1882 it was also held that where a decree was transferred, the 
Court t^o wiiifh the decree was sent was compel<‘ut to determine whether execution 
of the (lec.ree was barred by limitation or nut; (4) but not wliore a Court made an 
order for execution of the decree and then transmitted it.fri) It has liecn held 
that an order for the transmission of a decTce for execution to another Courts 
is not an order for the execution of the decree, nor is the appli(uition for tju; 
transmission an application for execution.((>) 

As illustrations of the limitation on its powers, tlie following decisions 
unde.r the earlier Codes may be referred to as being in force under tliis Code. 
The executing Court cannot question the validity of the deci’ct* or any portion 
of it . Its duty is to enforce it and not t<» determine whether it was illegal 


(1) Amar Cbundru. iiam-rjee v. Gum 
Prosunno Mukerjoe, 27 0. 488 (1900). 

(2) Bhagwantappa v. Vishwanath, 28 B. 
379 (1904); seo. Mohah lahwar v. JIaku Rufa, 
4 B. 638 (1880); llaji Musa v. Purmauand 
Narecy, 15 B. 216 (1890), at p. 210 (but this 
was a case uf a foreign judgment, and fraud 
was alleged ]; Iindad Ali v. Jagan Ijal, 17 A. 
478, 482 (it^95) (Kxcoution Court can enquire 
into jurisdiction unless tho docriHj itself 
prt'cludes that ij^uostioo]; con/ra, Chog^ liall 
i\ Trueman, 7 B. 481 (1883), whore, however 
it was hold that the executing Court might 
sbay proceedings to enable an application to 
bo made to tho Court passing tho docreo}. 

(3) Bhagwantappa v. Yishwanath, 28 B. 


378 (1904). 

(4) Irt*akti V. Daniel, B. L. R. F. B. 970 

(1868); Choti Lall v. Manick Chand. 7 A. H. 
C. R. J ifi (1876); Nursing Doyal v. Hurryhur 
8alia, 5 0, 897 (1880); Srihiry Mundal v. 
Murari Ciiowdhry, 13 257 (1886); Chotay 

Lai V. Puma Mult, 23 C. 39 (1895) [‘dissenting 
from Soomut Dass r. Bhoobun Jjall, 21 W. 
R. 292 {1874)1 * hootfullah'v. Keorut Chand, 
21 W. K. 330 (1874); itanno Hai v. Dayal 
Singh. 16 A. 390 (1894), 

(5) Huseiii Ahmad v. Saju Mabamad, 15 B. 
28 (1890), distinguished in Jeewandas v. 
Ranehuddas, 35 B. 103, 109 (1910). 

(6) Jeewandas r. Ranchoddas, 35 B. 103 
lOU (lUIO). 
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or not,(l) or wrong or (lc£<!ctivc.(2) And it oaniiot go boland it. but must 
execute it as it stands,(3) nor can it question the propriety or correctness of 
the order directing execution.(4) So it should not refuse execution on the 
ground that the plaintiff liad been improperly allowed to maintain suit; (5) 
or that the decree had been obtained by fraud ; (C) or that (questions are raised 
between the parties that cannot be properly dealt with in execution; (7) or 
that property directed to be .sold by the decree is unsaleable.(8) Nor can it 
entertain any question of the right of a transferee, whose name is on the record; (9) 
nor of the riglit of the person a.sking for execution.(lO) The executing Court 
cannot alter or add to the terms of the decree or extend it.s scope ; (11) or go 
behind it for the purpose of entertaining equitable considerations which appear 
to render further enforcement of it unfair <ir improper,(12) or correct errors,(13) 
or execute before the period fixed in the decree,(14) or allow instalments not 
directed by the decrce,(],')) or enquire whether the balance certified to be due 
on the decree is correct.(l6) Its duty is to execute it according to its terms.(17) 
But if a decree is improperly altered behind tlie iudgment-debtor'.s back, the 


(1) Ambtirani Harivallal) J)at5 r. Himat. 
JSiugh Kalianji, 2 B. H, (.ML UKJ (iBtifi) [whea-u 
tlio uxcciit.ing Ooiirt held that the award of 
inUTCHt in the decree after its date was 
illegal]; Bechardas Thobun Daw v. (xokalia 
Bhagla, Jioju. P. J. (lS82), p. 379, cited iu 
8 B. at p. 186 Iheld Oiurt executing doerw* 
r'rdei'ing^sale of moitgaged property could 
not raise question whetht'r property could l>e 
sold]; Arunachellarn v. Muniguppa, 12 M. 
503 (1889) [objection that cumpromis<* 
etitcrcd in1-o without leave of Court not bind* 
ing (ui minor]; (Jhintaman Vithoba v. 
Chintaman Bajaji. 22 B. 475 (1896). 

(2) iiajerav C‘haiidrarao Nundrav 
Krishiin, 11 B. 528, 532 (1887). 

(3) Appa Kao v. Krishna Ayyangar, 25 M.. 
537 (1901); or (piestioa ite validity, Chhoti 
Narain v. Rameshwar Kocr, 6 C. W. N. 796 
(1902). 

(4) Ram Lall tK Koedhoy Lai, 7 A. 330 
(1885): or transferring the decree for 
execution : Mulla Abdul v. Sakhiiiaboo, 21 
B. 466 (1890)? 

(6) tSubramanian v, I’anjamma, 4 M. 324 
(188f), thougii the Cloiirt added that if fraud 
was discovered it would be competent to stay 
proceedings to enable aggrieved party to 
apply for review or to set aside decree. As 
to fraud, sue Haji Musau. Purman and Nur8ey» 
15 B. 216 at p. 219 (1880) [foreign judgment; 
fraud], 

(6) I’arvata ix Digaftibar, 15 B. 307 (1890)* 
8ec last note. 

(7) Kujorav Uhandraruo e. Nanarav 


Krishna, li B. 528 (1887). 

(8) Badashiv Lalit v. Jayantibai, 8 B. 185 
(1883). 

(9) Ham (Ihunder v. Muhendru Nath Bose, 
21 W. B. 141 (J874). 

(10) Mt. Dhunesh Koeroc v. Oolfut Hosacin, 
21 W.R. 219 (1874). 

(11) Hurro Durga Chowdlirani v. Sanit 
Suondari Debi, 9 I. A. (1881), 8 0. 332; Kao 
Oomrao v. Jutun Lall, 1 A. H. C. R. 168 
(1869); Poresfcer v. Secretary of State, 
3 C, IGl (1877), 41 A. 137; Sadasiva 
Piilai V, Ramalinga PiUui, 2 T. A. 21U (1875); 
Muttia V, Virainnial, 10 M. 283 (1880); 
Maiiaat Ishwargar v. Chudasauia Manabhai, 
13 B. 100 (1888) [extension of iK-riod of 
rodomptiou]; Subliana v. Krishna, 15 B. 644 
(1891) [the same]; Sheo Pershad v, Shiva 
Barn, 2 A. H. C. R. 59 (1870). 

(12) Ramphal Rai v. Ram Baran Rui, 5 A. 
53 (1882). 

(13) Nilkamal Roy v. Rolilnee Dossia, 13 
W. R. 330 (1870) [a doeroo wrongly drawn up 
must bo corrweted by the (lourt passing it]» 
Itoo Oumdao v. Jutun Loll, 1 A. H. C. R. 
168 (1869). 

(14) Har Dayal v. (Jhadami Lall, 7 A. 194 
(1884). 

(15) Sheo Pcrsiiad r. Shiva Ram, 2 A. H. C. 
R. 59 (1870). 

(16) Kishub (yhunder v. Khelat Chunder, 
9 W. B. 361 (1868). 

(17) Krishto KishorcDutt r. RoaplallDass, 
L. 0. 687 (3882). 
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latter may olijcct that the decree Bouglit to be executed is uut the decree of tlie 
Court to be cxecuted.(I) 

“Same powers.”-—VVliile the functions of an executing Court are con- 
lined to effecting execution, and to matters arising out of the proceedings in 
e.xecution: (2) and are .subject to the limitations above luentioned, they arc 
yet judicial and not merely ininisf-erial functions.(3) So a Court to which a 
dei ree, has been sent has jmwer to make orders in execution of the decree, 
to deal witli obstruction to execution, to invc.stigatc claims of third ])artics 
to attaclicd properiy, and the like. It may generally be stated that the Court 
to wliich a decree is sent lias the same power as those whicli were po.sscssed liy 
a Court to which a decree was translerred for execution under the Code of 
1882. 


s. 229.J 43. A)i,y tleii'ce 'passed by a Cinl flourt cstaUlshed in any 

Execution of decrees <i/ BriiisJi India to which the provisions 

passed by British Courts relaliutj to execution do not CXtC'lidj Of by any 
'paruhes ^mt'exTenl^'or Oottrtcstilhlislicd 01 continued byt-licautboj’ity 
in foreign ieiritory. o£ £]i(, Govcnior Geiicrtil ill Gouiicil ill tile 
teiTiioi'ies of any foriigii Prince or Stittc, may, if it cannot be 
executed Avithin the jurisdiction of the Court by AA'bicli it Avas 
'passed, be executed in niaiincr herein piwided Avithin the juris¬ 
diction of any Coiu-t in British India. 

Decrees of British Courts where provisions do not extend.—Tiic 
first part of this section was enacted because, formerly a decree obtained in a 
scheduled District to wliich the provisions of Chapter XIX. of the Code of 
1882 luid not been extended, could not bo executed under tlie Code. (4) It 
was determined therefore to revert to the provisions of sect. 281 of the Code 
of which placed such decrees on a footing as regards execution with those 
obtained in a foreign Court. 

Or in foreign territory.—The words “or continued” wore introduced 
into the Code of 1882, by sect. 23 of Act VII. of 1888. Applicants under this 
section must show that the Court passing the decree is one or other of the Courts 
referred to in this section. (.5) 

229 B.J 44. The Governoi' General in Council may, by notification 

Execution ot decrees iH tfie Gazette of Indiaj declare that the decrees 
passed by Courts of of any Oivll or Revenue Courts situate in the 
Native States. territories of any Native Prince or State in 

alliance Avith his Majesty and not established or co-ntinued by 


(1) Abdul Hayai Ktaii v. Chunia Kuar, 8 Shidmurti, 7 B. H. C. R. 37 (1870). 

A. 377 (1880); Muhammod »SuIaimau v. (4) Kashi Moliun Borwa t?. Bishaoo Pira, 
Fatima, 11 A. 314, 3J8 (188!t). 15 C. 365 (1888). 

(2) Jadu Roy v, Farroll, 0 B. L. R. app. 66 (5) See Jadab Chandra v. Dinanath Das, 

(1871). 4B.L. B. 134 (1870), 

(3) (xuvind Jlari Walekar v. Shidmiu 
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the authority ol tJio tiovernor General in Council, w any clasu of 
such decrees, may be executed in British India as if they had been 
•passed by the Courts of Britisli India. 

“ May be executed.”—This spction, it was lidtl, did nut rwnovu liiu tleci’pc 
of a Native State falling within its jmrvicw from the category of foreign 
judgments. A Court in British India, though it may, is not bound to, execute 
tlip, foreign decree, and will not do so if it is shown to have been without 
jurisdiction or obtained by fraud.(l) The judgment of a foreign Court on a 
decree obtained in British India is no bar to the execution of the origiriBl 
deeTee.(‘2) As to foreign judgments generally, see sects. 11-13, avtv; proof (3) 
and execution (4) of foreign dceree.s, (‘a.ses cited. 


45. Ho much of the foregoing sections of this Part fs. 229A 
Execution of decrees US eiiipc^wers a Court to scud a decree 

in foreign territory. foj. execution to another Court shall be con¬ 

strued as empowering a Court in British India to send a decree 
for execution to any Court established or eontinued by the 
autliority of the Governor General in Couiudl in tlie territories 
of any foreign Ihincc or Htate to wliich the Governor General 
in Couneil has, by nolification in the Gazette of India, declared 
tills section to apply. 

Execution of decrees in foreign territory.—This section was inserted 
in llic (lode of 1882 by sect. 24, Act VII. of 1888. The tributary MuJials of 
(J^issa do not form part of British India, and therefore in the absence of a prior 
notification iii tlie India (Taaotte as specified in tliis section, it was lield that no 
decree by a Court in Britisli India could be sent for execution into u territory 
such as Mayoorbhunj which is a tributary Mabal.(5) An instance of a Court 
“ established or continued” witliin tlie meaning of this section is the Court of 
the Political Agent at Sikkim.(6) 

46. (1) Upon the appHcai-km of the decree-holder the Court 

which passed the decree may, 'whenever it thinks 
'' ' fit, issue a precept to any other Court which 

would he competent to execute such decree to attach any property 
belonging to the judgment-debtor and specified in the jrrecejd. 

(2) The Court to which a precept is sent shall proceed to attach 


(1) Haji Musa v. Purmanand Niirsoy, 15 
B. 216 (18iK)). 

(2) PukHTuddoon Maliomod Assan v. 
Official Trufltoe, 7 C. 82 (388]). 

(3) Ganoc Maliomod Sarkar v. Tarini 
Oharau Cliuck(;rbutty, 14 C. 546 {1887). 

(4) Kandasami Pillai v. Moidiii, 2 M. 337 
(1880); Hukum Ohand Aswal v. Gyanondcr 


Chundcr Lahiri, 14 G. 570 (1887). In Prabhu 
Narain Bingh v. Saligrain iSingh, 34 C. 676 
(1907), tho suction was h^ld inapplicable 
[family domains of Maharajah of Bonaros!. 

(6) Katan Mahanti v. Khatoo Sahoo, 29 
C. 400 (1902). 

(G) Zamii Ahmed v. Maharaja of Sikkiai, 
38 C. 859 (1911): 15 0. W. N. 992* 
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the pro'perly in the manner prescribed in regard to the attachment 
of property in execution of a decree : 

Provided tii/ot m attachment under a precept shall ccntinue 
for more than two months unless the period of attachment is ex¬ 
tended by an order of the Court which passed the decree or unless 
before the determination of such attachment the decree has been 
transferred to the Court by which the attachment has been made 
and the. decree-holder has applied for an order for the sale of such 
pro^wrly. 

Precepts.—See as to tliis section the notes to sect. 38, ante. As regards 
this section the Kepoi't of the Helect Committee states;—“ Though a system 
of e.Kccutioii based on precepts is, in the opinion of tlic Committee, open to 
grave ol>jectiun, they think the idea may he utilized for the purpose of enabling 
a decree-holder to obtain an interim attachment when there is ground to appre¬ 
hend that ho may otherwise be deprived of the fruits of his decree. They have 
for this purpose introduced clause 46 into the Bill. They think it expedient 
to fix a time limit for the continuance of this interim attachment, but at the 
same time they have empowered the Court to extend the period to meet the 
exigencies of particular cases. After careful consideration they have come to 
the conclusion that notwithstanding attachment under a precept, re-attachment 
on the ordinary application for execution will still be necessary. Though at 
first sight it may appear a better course to provide that re-attachment shall 
not be necessary when the issue of a precept is followed by the ordinary‘a]>plica- 
tion for execution, after careful consideration they have come to the conclusion 
that it will be safer to require rc-attachment, having regard to the agency by 
wiiich execution is carried into eficct.” The section, therefore, originally 
contained a third clause as follows:—“ Notwithstanding anything contained 
in this section, it shall be incumbent on the decree-holder to apply for execution 
as though no precept had been issued.” This, however, was later in Council 
struck out. 

Appendix E No. 1 gives form of certificate of result of proceedings in 
precepts. 


Questions to be uetebmined by Couet executing dbcebe. 

244.J 47. (1) All questions arising between the parties to the 

Questions to be deter- which the decree was passed, or their 

mined by the Court exo- representatives, and relating to the execution, 
cuting decree. discharge or satisfaction of the decree, shall 

he determined by the Court executing the tlceree and not by a 
separate suit. 

(2) The. Ccurt may, subject to any objection as to limitation 
or jurisdiction, treat a ‘irroceeding under this section as a suit or 
a suit as a proceeding and may, if necessary, order payment of 
any additional court-fees. 

(3) Wlwre a question arises as to whether any person is or is 
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mt the representative of a party, such question sJutll, for the 
purposes of this section, he delermined by the Court. 

Explanation.—Far the purposes of this section, a plaintiff 
whose suit has been dismissed and a defendant ayainst whom a suit 
has been dismissed, are parties to the suit. 

History and Scope of Section.—^Tlie pi-ovisions of tliis important [s. 224.] 
section are designed to prevent multiplicity of suits and i.o secure that all 
matters which can be decided in the suit should be so decided. The subject- 
matter has been repeatedly considered both by the Legislature since it was 
first statutorily dealt with in sect. 11, Act XXIII. of 1861, amending the Code 
of 1859, as also by the Courts, wliich have given numerous and often conflicting 
decisions on points whicli have arisen with reference to it. The tendency 
both of the Legislature and. on the whole, of the Courts has been to enlarge 
as much as possible the scope of the proceedings before Courts charged with 
the e.xe.cution of the decree. With this view the statutory law has been .amended 
from time to time. Sect. 11 of Act XXIII. of 1861, which referred expressly 
onlv to parties and not repr<iHent.atives, and not ki discharge, satisfaction or 
si,ay, ran as follows :— 

“All questions regarding the ammnif. of any me,sue jirofits which by the 
ferins of the decree may have been reserved for adjustment in the exewilioii 
of the dec,re(^, or of any mesne profits or interest which may be payable in re.spi'ct 
of the subject-matter of a suit between the date of the imstitution of the suit ■ 
and execution of the decree, as well as questions relal ing to .sums alleged to havc^ 
been paid in discharge or satisfaction of the ileoree or the like, and any other 
questions arising between the parties to the suit in which the decree was iiassed 
and relating to the execution of the decree, shall be determined by order of the 
fjliurt executing th<^ decree and not by separate suit, ami the order ])assed by the 
Court, shall be open to appeal.” 

This enactment was followed by the Code of 1877 (Act X.). This Code 
expre8.sly referred to representatives, and was in its Imnis the same as those of 
1,he Code of 1882, as the latter was first published, except that the words “ dis¬ 
charge ” .and “satisfaction” appeared for the first time in the. Code of 1882 
(Act XIV.). The latter Code wsrs amended by Act VII. of 1888. Sect. 20 
of that amending Act substituted a new clause (c) for that whidi appeared 
in sect. 244 of that Code prior to this amendment. The amended clause [<•) 
included cases of stay of execution as to which there, had been some difference 
of opinion wjiether, as suspending exeoution, it was a matter relating to execution. 

Act VII. of 1888 also added the last clause of sect. 244 of the former Code, which 
corresponds with subsection (3) of the present Code, thougli the latter has been 
amended. 

It will be observed that the present Code effects several amendments. 

In the first place clause (o) of sect. 244 of the last Code has not been 
re-enacted. That clause ran: {a) “ questions regarding the amount of any mesne 
profits as to which the decree has directed inquiry.’ All reference to mesne 
profits has now been omitted. This omission is due to the recognition of the 
principle that inquiries into the amount of mesne profits are properly not a 
matter for the execution department, but should be treated as an inkigrnl 
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part of tlie suit, for the iliities of execution do not properly arise until tlie amount 
of mesne profit.s has been ascertained and the successful party is in a 
position to apjily to the Court with all the necessary formalities in order to 
realize the. .sum as tliough it were the subject of a decree for the payment of 
money. Under the former Code the Court might under sect, 212 of that Code 
have passed a decree for the property and directed an inquiry into the amount 
of inc.sne profits accrued due jirior to the suit, which under clause (n.) of sect. 244 
might have been determined by the Court executing the decree, and under 
clause (i) of that section tiie Court of execution iniglit also determine 
questions regarding tlie amount of mesne ])rofits accruing after the institution 
of the suit as allowed by .sect. 211. Now the ascertainment of the mesne profits 
no longer forms ])art of tiie proceedings in execution, but is a part of the suit 
itself. Under 0. XX. r. 12 of the present Code the Court, in the case of mesne 
profits accruing before the suit, may either determine the amout\t in the decree 
nr pass a juediminary decree tor possession only. In the ra,se of mesne profits 
aociming after the, suit, it may p.ass such a preliminary decree. Whenever it 
passes a ]ircliminary decree tiie Court must tiien, in continwtHon of Ihc suit, 
iiupiire as to mesne profits and di.spose of the same by a final decree wliich is 
then ea]ial)Ie of execution. 

On tlie .same principle, viz. that questions regarding the amount of both 
mesne prolii.s and interest should he determined by tlie derree and not in execu¬ 
tion clause, (h) of the fornm' section has been omitted. 

The reference to stay of execution has been omitted, but this i.s a matter 
clearly coming within the words “all queslwnsf etc. 

The third .siib-sectiou has been redrafted, and the Legislature has made ir 
compulsory on the Court to determine questions arising as to representation 
of jiarties. It was considered inexpedient that separate suits .should he. instituted 
for the (le.e.iHion of such questions, as the delay and expense were often very 
great and resulted in the needless protraction of litigation. 

The, second snh-section and the explanation are new. The fs'sf, sanetions 
an existing )n’aoticoandthelattcriaintcn<ledtoendaonnfliet of judicial deci.sions. 
See as to the.se, fosl. 

There are several other matters whii'h have been the subject of ronllie.ting 
judicial decisions, hnt the.se liave not been de.alt with and are commented upon, 
■post. 

TIu! object of this section is that the. Court having the parties before it 
in the suit, it i.s proper that all qne.stion8 between them relating to tlie execution 
of the decree should bo determined and tliere should not be the expense, of 
■separate, suits to determine such questions. Tlie most liberal interpretation, 
therefore, ought to be given to the provisions of this section in order to carry 
out wliat was the, de.sign of the Legislature.fl) The section has been framed so 
as to prohibit in a separate suit any relief being granted which shall interfere 
witli the condue.t of the execution proceedings by the. Court executing the 
docree.(2) The, Privy Council speaking of sect. 11 of Act XXIII. of 1861 said, 

“ This enactment was undoubtedly passed for the beneficial purpose of checking 


(1) OaeemmuuifiBa Kliatoon y. AmiK'fnon- (2) 1*1 Das v. Kishor Das, 22 B. 46.1, 400 
niBSa Kiiatonii, 20 W. R. 102 (I.S72}. (I.SilO), cil-ing Azizaii v. Matuklal, 21 0. 437. 
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ncciiless litigation, and tlieir Lordships do not desire to limit its operation." (1) 
And again, under the la.st tlodc, the .Judicial Ooinniitteo stated tliat it was o{ 
the utmost importance that all ohjcctions to execution should he disposed of as 
cheaply and as speedily a.s possible, and that they were glad to find that tlic 
Courts in India had not placed any narrow construction on the. language of 
sect. 244 of Ihat (’ode.; (2) and in accordance with that decision it has been 
repeatedly held that a wide and liberal construction should he placed on the 
section so as not to drive parties to an independent suit, unless tlie case ho 
clearly out.side the scope and purview of the section, so that all questionH which 
can j)os.si!)Iy be determined in t.lie execution proceedings should he so deter¬ 
mined.(.1) It has been recently held that the expreR.sion “ parties to the suit 
imports “ between imrties oppo.scd to each oth.er in the .suit,’’ but does not 
necessarily mean between parties who are. plaintifi and defendant respectively : 
in a partition suit parties who are co-defendants are often opposed to cae.li otlier.(4) 
The ]n-nvisions of this section relate not only to ])roceedings initiated by 
th<! dee.re.(!-h()ldov, but also to applications made by the iudgment-debtor8.(r)) 
The section does not apply as a bar to an adjudication of a question raised by 
a party not seeking such adjudication as a jilaiutiff, hut rcsi.sting the plaintiffs 
claim as a defenda,nt.(G) Wlicn a Court ])asses an order under this section it is 
not necessary to draw up a decrce.(7) This section does not affect the juris¬ 
diction of the Court but only- prescribes the form of procedure.(8) 

As to the applicability of this section in cases under the Public. Demands 
Recovery Act, a matter whicii ajipears to he in an nn.settled .state, and to Agency 
Ti'nc,i„s hi Aladras.fil) ,see cases noted he!ow.{1f)) 

A p.arty may he, est.ojiped from raising an ohjocl.ion th.at the section is 
a bar.(l I) 


(1) ()hnvs'(llu”\r WuIhrI AH r. Ml.. 

11 H. L. U. 140, A. a, 15;-) (1H72). 

(2) IVfLSonno Kumar Satiyal r. Kali T)aH 
Sanyal. 1!) (!. fl83, at p. OHO (1802). 

(0) Sett Unicdnial a. yritiatli Rny, 27 f\ 
810, 8!:J (lOlMl): .rni^nmoya iJaKKi r. Thao- 
Ivomaiii Itei, 24 (’. 473, 402 (iHOfi); Vtm- 
r’honxiu Hundopadhya v. llabia 17 (5. 
711, 718 (1800), (lobardhan Uoy v. BiHluui 
Prasad, 23 A. I Hi, 118 (lOOO) ; Adhar Singh 
f. HIioo IVasad, 24 A. 209, 210, 211 (1808); 
A]*))a Bao v. Vonkatara Manayamma, 23 M. 
75 (1809); (Ibazidin v. Fakir Buksh, 7 A. 33 
H8S4); MuUuvoIu Pillai v. Vythdinga Pillai, 
“> M. H. 0. B*. 185, 18H (L870); Jamini Nath 
Hoy V. Ditarma Das Sur, 33 (J, 857,800 (1900), 
(4) Mangayya ik Srlrarnulu, 24 M. L. J. 
i)77 (1913). 

(6) Kruflappa Mudaliar Commorciai, etc. 
iJank, 23 M. 377 (1899). 

(6) Durga (Jhoran Agradani v. Karama 
tChan, 7 C. W. N. 007, at p. 608 (1903). 

(7) KhDrode Siindari i)cbi p. Juanendra 
Snih Pal, 0 C. W. N. 283 (1901), dint., (Jopal 


(Oiandra p . I’mmalh Diitt, 32 (5. 175 (HK>4). 

(8) Vf'ukaHi Krishnama i\ Krishna Ban, 
32 Ar. 42r» (i!K)9). 

(0) Maharajah nf VHjianagraiii r. S'oin.iHo- 
ka-.i, 17 M. 1.. J. 117 (l!H)H). 

(10) Mali HharanSingh c. Chaudra Kumar 
Ik'y, 34 fi. 787 (1907); I’mua (liiaudra ('hat- 
t(‘rjc r. Dinabundhii Mukorjoo, 31 (b 811 
(1907); .ranki Djihh v. Bam (Inlam Saliu, 28 
C. 813 (1901); s. 0 ., 0 (1. W. N. 331 : IJazra r. 
IHIwnr Ali, 5 W. N. 521 (I90J); Bamrup 
Sahay KIulhIuiI Alisscr, 0 C. \V. N. 030 
(1902); lUrliamdoo Karayani Siiigli p. Bili 
Basul Bandi, I (J. U J. 3(i0 ; b. n., 32 Cl. 001 
(1905); Utncdali Bhuyu Rajalakshmi 
T»ebya, .%3 C. 84 ; 1 0. L. J. 538 (1906); 
UaghuljanB Sahai v. Fii! ivumari, 1 0. L. J. 
542 (1905); b. c., 32 (1. J130; lillokefilu Dasi v. 
AhinoHh (lliandra Bose, 5 Cl. L. J. 038 (1907) ; 
Banga Chandra v. Tarakinkar, 10(1. W. N. 
973 (1912) ; Brag Narain v. Kamakhia 
Singh. P. (1., 31 A. 561 (1909). 

(11) Ham Hhan Kalia Puma Cluindra 
Aftmdnl, 11 C. W. N. 145 (1900). 
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All (}U6stionS} Gtc. As already stated^ the section should receive a 
liberal constniction. Tlii.s has been further e.iiiphasized by the introduction 
of the word "all.” Thi.s section, however, applies only to questions relating 
to execution, etc., of a decree which is unchallenged. It presupposes the 
existencu^ of a deciee which is validly susceptible of execution. Cases can only 
bn inquired into under it where the execution of a decree which is susceptible 
and capable of execution is concedexl, and it does not apply to a case where 
the object is to impugn the decree itself or to set up a case inconsistent with 
the decree which it is sought to execnte,(l) as where fi'aud afiecting the decree 
IS alleged,(2) or an agreement previous to the decree that it was not to be 
executed,(3) or the judgment-debtor tries to set aside the effect of a decrce.(4) 
The validity of a deciee of which execution is sought cannot be disputed in 
])roceediTig.s under this section, the power given to stay execution referring to 
the stay of execution of valid decrees.(5) The scope of the secllon is limited 
to questions arising in the enforcement of an existuig decree capable of execution 
on the application of one or other of the parties to it.(()) Tliis section pre¬ 
suppose,s that the, questions with whieh it deals are, such as can be finally di'tcr- 
inined in the execution proceedings. If they cannot, itlias no application,!?) The 
.section applies as well to a dispute arising after f.hc decree has lieeii executed 
as to ili.spntes before tliat event.(H) Hut the questions must be siicb as have 
reference to matters arising subsequent to the ixiasing of the decree and not 
antecedent to it.(()) AVhere, however, the. decree lias been fully ,sati,slied and 
the execution ]iroc,e.edings closed, no order e.an be jiassed under this section 
and a separate suit will lie ; (10) and a question is not witliin tliis si'ction whicli 
did not arise at all until the decree ceased to exi.st.(l 1) Tt has recently been held 
that the. answer to the question whether an order in cxei ution-proceediugH is 


(1) HasHan Ali n. Gmizi AH .Mir, 31 0. 
]7!). 181, 182 (IlKUJ), HOP Khottrjipal Singh 
Roy r. Shyjuiiii Pfosad RaTinau, 32 (*. 2t»2, 
2fi5 (1H04). Jt (h. 244) rofers to prooml- 
ings in oxenution based on the doen-e as if 
the deertio waH povfoetly gtiod and valicL^’J 
Ah to d(>tToe ihca]>ab]o of execution by ivaaon 
of eventH snbstMjiiont to dt'cree, st^e Ahmed n 
Klialifti, 18 11, 495 (1894); KumarottaServai- 
gavan v. Sabliapathy Chettiar. 30 M. 29 (190<») 
[the objfACtiou in to tlio decree itself and not 
to tho cxfM-ntion of the decree] ; J?rt.shbohari 
Singh i\ Joynanda Singh, 4 0. L. J. 47o 
(190(1); Deixiiulra Nath Bhwttacharjeo ». 
Praaanua Kumar Ohakravarti, 5 C. L. J. 328 
(1907) Sundarappae.Sreeramulu, 17M. L.J. 
288(1907). 

(2) Sec notes to ” Fraud,” post. 

(3) Hasoan AH r. Gauzi AH Mir, supra. 

(4) Khetrapal Singh Roy v. Shyama 
Prosad Barman. 32 C. 2(i.‘5, 297 (1904), dist.. 
Ham Chandra Mukerje(‘ i\ Ranjit Singh, 27 
0. 242 (1899). 

(5) ('hintamau \ ithoha v, Ohintaman 


-Ihijuji, 22 B. 475, 480 (189U), and eaaeH tlie.o 
cited, and in notes to k. 42, po.sl.; Olihoti 
Namin Singh r. Mt. Hamf^ahwar Koer, U 0. 
W. N. 790 (1902); Sudindra e.'Budan, 9 M, 
80, 83 (1885), where at p. 81 iJ. was pointed 
out that the qiiofltian rained really ro-o|)fmed 
the whole litigation in an execution pi'o- 
ceedlng. 

(«) See dhowdhry Walled AH v. Mt, 
JumiMMs 11 B. L. R. 149, J5(i (1872); RuHto- 
iniji Burjorji v. Kofisowji Naik, 8 B. 287 
(1884). 

(7) Ramanathan Chottiar v.'- L<Avvai Mara* 
kayar. 23 M. 195 (1898). 

(8) Imdati Ali v. ,lagan Lai, 17 A. 478 
(1895); Collector of Jaunpur e. Bithal Das» 
24 A. 291 (1902), (list., Ram Chandar Misar 
r. Bechu Bhagat, 7 A. 941 (1885). 

(9) ChhotiNarain Singh Mt. Rameshwar 
Koer. 9 G, W. N. 796 (1902). 

(10) See notes on “ Separate Buit.” 

fll) Ooffin r. Karbari Rawat, 22 C, 501 
(1895). 
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itkin the acopc of this section depends upon its nature and contents; if it 
jcides a question relating to the execution, satisfaction, or discharge of the 
3cree, and if the decision has been given between parties to the suit or their 
presentatives in interest, the order of the Court falls within the scope of this 
ction and is a decree within the moaning of section 2.(1) 

The three forms in which the question under disemssion generally arises 
e as to the competency of the Court of execution to entertain the ajjplication ; 
hether an appeal lies from an order passed by tlie executing Court ; and w'hether, 
a separate .suit has been brought, it is bari'ed. 

The following matters have been held to be within the section :— 

All matters relating to the attachment or sale of property such as an order 
r attachment and sale in execution; (2) refusing to confirm a sale; (3) 
eking to obtain execution of the decree against some property other than 
at actually mortgaged; (4) impugning under sect. 2S)4 (now 0. XXI. r. 71), 
irchasc by holder of decree in execution of which propcitv was sold; (5) 
eking to have a sale set aside ; (G) suit for property wrongly taken in execution 
a decroo.(7) Whei'c a claim is made against defendant as holding 
issession of an estate said to be liable for tlie claim, any question whether 
0 defendant, in fact, held such c.state, and any question as to the riglit 
execute against property belonging to the defendant; (8) the question 
u'tlior a person alleged to be a representative of a deceased party is 
eh representative, and whether property against which execution i,s sought 
the hands of the rc]ir<^.sentative was, in fact, the property of such 


(j) liogliiibttr v, Jadu Nandan, 15 0. L. J. 

{1911); IG 0. W. N. 7:t0, foUowing 
ytara v. Pran Ivriahen, 13 V. L. J, 207 
)10); and’ seo Srinivas v. Kesho Prosad, 
0. U J. 489(1911). 

(2) Polokdhari Kai v. Kadlia Pershad 
igh, 8 C. 2^^(1881); 8 1. A. 1G5 Lordcr 
{icaJabloJ. 

3) Poyamoyi JMsi v. Sarat Cliunder 
tzumdar, 25 C. 175 (1897); 1 0. \V. N. GOG 
dor appcalablcj. 

4) Jogcniaya Daasi v. 'J'lmekonumi Dassi, 
Cl. 473, 492 (1896) [suit not maintainable]. 
0) Chintamanrav Natut». Vitliabal, 11 B. 
i (1887) not maintainablof 

6) Prosunno Kiunar Sanyal i\ Kali Bas 
lyal, 19 G. 683 (1892), P. C, [suit not 
intainable]; Sri Maharani Beni Lokhi 
i, 3 C. W. N. 6 (1898) [sale in execution of 
IHirte deoroo subsequently set aside : com- 
ency of execution Court to go into 
istionj. Kiishnan v. Arunaehellam, 16 M. 

449 (1892) [competency of Court; if tho 
ccoding sought to bo set aside relates to 
cution the sxKicific ground on wliich tlio 
ccoding is impoached is immaturialj; 


Munslii Prag Naraiii ih Thakur Kamakhia, 
14 G. W. N. 55 (1909). 

(7) Biru Mahata r. Sliyama Churn 
Khawas 22 G. 483 (1895) [separate suit not 
maintaiiiablo]; Muttuvelu Pillai v. Vythi- 
liiiga Pillai, 5 M. H. C, li. 185 (1870) [samoi; 
liani Katama v, Bothaguru-saini 'Jevar, 0 
M. H, G. 11. 293,297 (1871) [samej; Jogeinli’a 
Narain v. lUnec yurno Moyce, 14 W. U. 39 
(1870) [suit barred]; Prannath Boy Ghow- 
dliry r. PriKinath Roy Giiowdlu-y, 8 W. H. 398 
(1807) [order apiicalablo] ; but -whore the Act 
was unauthorized and therefom not doni^ in 
execution, a soparate suit was liold to lie: 
Rash Boharcc J.*an v, Bcclxie Wajan, il 
W. R. 516 (1809); Inidad Ali v. Jagan Jjal, 
17 A. 478 (1895) [eomix>tcucy of Court to 
rcstoro possession]. 

(8) Oseemunnissa Kliatoon v. Ameeroon- 
issa Khatoon, 20 W, R. 162 (1873) [suit not 
maintainablo]; and sec as to questions relat¬ 
ing to liability of private property of a 
representati^, Chowdhry Wahed Ali v. Mt. 
Juraaec, H B. L. R. 140 (1872), P. C. [same]: 
J^‘th Ciiand Mai v. Burga Dei, 12 A. 313 
(1889). iikio notes, 

H 
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deceased party and not the separate property of the r<'prcBentative.(l) 
Ciuestion regarding the appointment or removal of a receiver a])pointed by 
decree in an adiriinistvation suit; (2) the appointment of a j)erHon as licad of 
a religious emlowment in execution of a decree; (3) an order declaring ]>arty 
entitled to khas possession ; (4) an order holding that a party was not entitled 
to a gnuitcr (quantity of land than tliat sued for, tliougli given by a consent 
decree; (5) a question as to propriety of execution of a rent decree by sale, 
and as to suppression of sale proclamation; (6) or as to sale of an occupancy 
iiolding not transferable by custom in execution of a decree for arrears of rent- 
obtained by a co-sharer landlord; (7) objection by a person dispossessed under 
compromise decree to wliich comjffomisc she was not a party; (8) the question 
whether the defendant is entitled to a right of occupancy or non-salcabic' 
touui'e; (9) all questions regarding liability to attachment and sale, whciliej- 
arising under the Code or other Act being within the se.c.tion.(lO) An order 
re{piiring the tlecree,-hoidcr to give security ; (11) a question as to liie. amoiint 
of security required in granting stay of execution: (12) an order relating 
to the stay of execution ; (13) an inquiry iuio a disputt*d question as to 


(1) Beni Prosad Xuuwar c. Jjukhna Kim- 
war, 21 A. (1S!19) [suit not inaintaiiiaiile] ; 
(Jpcmlra BImtta v. lluiigauntlia Bliatta, 17 M. 
2UU (J81K1) [competency of Court], Sec not4*s 
to ‘‘ Arising.” 

(2) iMitliibai v. Limji Nowroji, 5 ih 45 
(ISSO) [the nianagument of UiO estate being 
in tliib case a matter relating to the execution 
of ( ho (.lecreo ; order uj)pealable]. 

(3) Gnana Sambanda v. A'kvaliga, 13 M. 
.33^ (1890) [order ajipealubleJ ; Poimambala 
'I’ambtran v. Sivagnana Desika, 17 M. 3-13 
(1894), P. C. [anmej; 21 I. A. 71. 

(4) Najhan v. Mahomed Taki Khan, 9 
872 (1883) [suit not jrmintamablc]; us to 
v'/iiother doUxery of formal jJossesHion gives 
cause of aetion for fresh suit, w;e Shama 
(Jharau Chatterji r. Madhwb (Jhander Moo- 
kerji, 11 V: 93(1881). 

(5) Mohibullah r. Imami, 9 A. 22U (1887) 
[suit barred]. 

(6) Jagau Natlx Gorui i\ AVatsun, 19 C. 341 
(1892) [suit barred]. 

(7) Durga Charan Mandal v. Kah Prasanna 
Sarkar, 25 C. I'll (1899); 3 C. W. N. 586 
[competency of es(*cubioii Couit to entertain 
application], 

(8) Sankaravadivammal r. Kumara- 
sainya, 8 M. 473 (1885) [order apiK'alablc]. 

(9) Uaui (iopal v. Kluali liam, 6 A. 448 
(1884) [suit- ban'ed]; Janki Singh r. Ablakh 
Singh, 6 A, 393 (1884) [samo objection on 
ground that laud not liable to sale]; Basti 


Kam r. Pattii, 8 A. 140 (1880) [suit banedi. 
Jn Harden Prasiid.c. Juthan Kam, 27 A. (iSl 
(1!H)5), the t.'ourfc htdd that the plea whetlier 
the xxrojwrty was saleable sliould have been 
raised in the original suit. 

(10) Basti Ram r. Fatt u, a/fj/ra, at [i J l8 
[foil. Sheikh Nurullah e. Slieikh ilurulhih, 
9 n. W. N. 972 (1905)]; Krishnaii v. Aruna- 
cbellum, 16 M. -147 (IH92). 

(11) Lulehmeeput Singh v. SitaNath Doss, 
8 C. 477 (18H2) [under b. 546 of Code of 1877 ; 
order appi'alable I. 

(12) Alahant Tshwargar r. Chudusama Ma- 
nathar, 12 B. 30 (1887) [order appealable]. 
But see Saraswati Barmania v. Golap Das 
Bammn, 41 (\ 160 (1913) [order fur security 
in stay of execution not appealable]. 

(13) Qa'iiso (?j); Hoti Lai c. Hardoo, 5 A. 212 
(1882) [order appealable]; Ghazidin u. Fakir 
Buksh, 7 A. 73 (1884) [samo]; Kassa Mai v. 
Gopi,10A.389 (l888}[HaineJ; Kristoniohiny 
Dossee V. Bama Churn Nag, PC. 733 (1881); 
Alussaji Abdulla v. Bamodardas, 12 B. 279 
(1888) [same]; Steel v. Ichamoye Chowdhrain, 
13 C. Ill (J88G) [same]: co7Hra Nihal Ohand 
v. Bameshari l)as8eej^9 C. 214 (1882), in bo 
far as it held that tlio matter does not relate 
to execution is no longer law, the section 
having b^en amended in this respect in 1883, 
though the question whether there is an 
appeal is another matter depending on 
whether the order is a docrcc; [held no 
appeal]. 
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tlie transfer of a decree; (1) a claim for refund of proceeds of execution sale 
on ground that decree sati.sfied; (2) a suit for the purpose of having it deter¬ 
mined that execution is barred; (3) the adjustment of a decree, the question 
being one relating to its satisfaction.(4) An application for restitution of 
amount which had in execution been realized in excess.(r)) An order under 
sect. 87 of the Transfer of Property Act; (6) or under sect. 81) of the same 
Act; (7) the setting a.side of a sale as being in contravention of sect. 9!) of 
the same Act; (8) a suit to recover possession after failure to execute decree 
for possession ; (9) a .statement of amount received under a decree for possession 
on an usufructuary nior[gage.(10) A suit to set aside sale on ground that 
defendant had purchased without pennission of Court; (11) an agreement 
before decree by the decree-holder not to recover costa which the decree! might 
award ; (12) an order for payment of surplus sale prsKiccds ; (13) a suit to restrain 
a decree-holder from executing Ids decree when the decree ha.s been satisfied 
by an agreement out of Court, and such satisfaction lias not been certified ; (14) 
the question whether the decree i.s capable of execution; (15) or whether there 


(1) Dmir Buksh iSircar c. I’litik Jali, 2ti U. 
2.')U (ISIIS) [competency of Court to entertain 
aiii)IiL’atiuuJ. 

{2} 8yud t'ekiyet Hosseiu v. tSyud Wulco 
Ahmed, 23 W. 11. 207 (187.5) [eompeteney of 
e.\ecution ('ourtl. 

(3) MojJhnt Ali v, 8hukh iloha, 11 B. L. 
it. 42 (1873). Sco Zurneer iSirdar v. Assee- 
iiiooddccn Sirdar, 23 W. B. 207 (1878). 

(4) Raugji V. Bhaiji, It B. 57 (1888). 

P) Ilarnam Cliandar v. Muhammad Y&i- 
Kh&n, 27 A. 485 (11)05). 

(0) Kedur Nath v. lialji »Saliai, 12 A. 61 
(1889), K. B. [order appealable]; Bauaidhar v. 
(Jaya Prasad, 24 A. 179, 183 (1901) [a. 74 of 
aamo Act. Suit barred, dial, in Tufail Fatina 
i\ Bitela, 27 A. 400 (1904). 

(7) Oudh Behari J^ul u. Nagoahwar Lai, 13 
A. 278 (1890) [eompeteney of oxeeution 
Court]; Mallikarjunadu t\ Linganiurti, 25 
Ai. 244 (1900) [order appealablo]; contra 
AjmUiia Perskad v. Baldco Singh, 21 C. 818 
(1894) [appliciiAioii not one for execution]; 
followed in Jehangir Cowasji r. The Hope 
Milla, Ltd., 34 B. 273 (1905). 

(8) Mayan Pathuli v. Pakuran, 22 M. 347 
(1898) [suit barred]; Sonu Singh v. Bohari 
Singh, 33 C. 283 (1905). The first case was 
dist. in Muthu v. Karrupan, 30 M-313 (1907), 
17 M. h. J. 163; Ashutoah Sikdar v. Bohair 
Lai Kutimia, 11 U. W. N. 1011 (1907); s. c., 
35 C. 01 F, B.; and «eo Sahadu Manaji 
V. Bwlya Jaba, 14 Bom. L. B. 254 (1911). 

(9) Ranganasary v. Shappaui, 5 M. H. 0. It. 


376 (1870) [suit barred]; Kiaau Naudrain o. 
Anaudram Bachaji, 10 H. 11. C. H. 433 (1873) 
fsamt'j; Fakirapa v. Pauduranga[)a, 6 B. 7 
(1881) [same]; when a decree was tleidara- 
lory and also gave conserpiontial rtd ief, it was 
hold that though (JXfK'iition for this might bo 
barrod, it did not follow that plaintiff’s 
declared titio could not be eiiforeed by suit. 
Jagan Nath v. Balgobind, 1 A. 11. U. K. 154 
(1869) ; but a decree which is not declaratory 
only can be enfonfed in oxeeution. Madhav* 
rao V. Kamrao, 22 B. 207 (1896). 

(10) Golara RushuI e. Kiahf'ii Mohuu, 23 
W. R. 156 (1875) [eompeteney of execution 
Court 1- 

(11) Viraragliava v, Venkata, 16 M. 287 
(1892) [suit barred ; at p. 286. The Court 
wliich did the orroncous act, that is, which put 
the defendant into possession, must undo it, 
and that is tho Coux't oxoeuLimr the decree”]. 

(12) I^ldasNavaridas V. KishordasLevidas, 
22 B. 463 (1896), P. B. [eompeteney of Court!, 
sed qu. Liss. from in ILassan Ali v. Gauzi 
Ali Mir, 31 C. 179 (1893). 

(13) Hurdwar Singh v, Bhawani Pershad, 2 
C. W. N. 429 (1897). 

(14) Azizan v. Matuk Lai Sahu, 21 C. 437 
(1893) [suit barred]; Banerjec, J., diss.; ob¬ 
serving at p. 460, on tho ease of Mukund 
Uarshet v. Haridas Khomji, 17 B. 23 (1892); 
List, in IswarChandra Butt v. Haris Chandra 
Butt, 25 a 718 (1898); 2 C. W. N. 247. 

(15) Imdad Ali v. Jagan Lai, IS A. 473, at 
p. 482 (1895). 
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is anything due on it; (1) questions as to part satisfaction of a deetee.(2) Suit 
by judgment-debtor against auction-purchaser to recover property sold in 
c.Kecation, on the gi'ound that being a tenant’s right it is not saleable. (3) When 
a prior mortgagee has been made a party in a puisne mortgagee’s suit, and the 
puisne mortgagee has obtained a decree for sale on his mortgage, the prior 
mortgagee can have his tights settled in execution-proceedings by an applica¬ 
tion under tliis section.(4)- 

What a decree means is a question relating to cxermtion ; and a suit there¬ 
fore which asks the Court to construe a decree and ascertain plaintiff’s rights 
is biUTod, notwithstanding that other parties against whom no relief is claimed 
are added.(5) So also is an objection to a partition made by a Collector; (6) 
an order refusing a representative of a deceased decree-holder his claim to 
c.oiitinue the execution proceedings; (7) an order declining to enlarge the 
time fixed for redemption.fS) 

It is to be observed (and this is not always understood) that an order may 
be, none the less, an order under this section beca use it is also passed under some 
other of tile sections of the Code relating to tlie execution of decrees. So orders 
under the following sections of the last Code have been held to be also orders 
under sect. 221 of that Code corresponding with tlie present section :—secf.s. 318 
and 334 ; (li) sect. 310 a ; (10) sect. 287, clause (8); (11) sect. 2i)4, c.lausc (2); (12) 
sect. 2S)4, last clause ; (13) scef.. 243 ; (11) sects. 232, 231.(15) In such cases the 
matter is one ordinarily and Irom tlie nature of the (^ase relating to execution, 
witldii tlic meaning of this section. If it is fiirtlier one between the parties 


(1) iShco Narsiii c. (Huiniii Lai, 32 A. 243, 
at p. 247 (11100). 

(2) Kiisto Mohinoo Dobhdo c. Kaliprusono 
(ihoNc, 8 V. 400 (1882). 

(3) Basti Ram v. Fattu, 8 A. ]4(i (188(>) 
[suit liarrodj. 

(4) Bhciju Hari t>. Clajcndra, 14 1'. W. N. 
072 (1000). 

(0) Nowrujee NuBBcrwanji e. Ba[>aji Do»- 
siibhai, 5 Bom. L. R. 1030 (1003) rcoiuicut 
decree declaring defendant owner; option 
to plaintiff to purchaHo : failure of plaiutilf : 
suit by latter to have dotermiued his righfa 
under dceroc]. 

(6) Krishnaji Narayan v. Jlamodar Para- 
shram, 6 Bom. L. R. 048 (1903) funder s. 
205 of last Code ; suit barred]. 

(7) Jeshankar Mancharam v. Pandya Pnlia 
2 Bom. L. R. 887 (1900) [order appealable 
and therefore no revision]. 

(8) Bango v, Bomshetti, 3 Bom. L. R, 554 
(1901) [orders appealable]. 

(9) Kasinatha Ayyar v. Uthamansa Bow-. 
than, 25 M. 529 (1901); Sandhu Taraganar 
e. Hussain Sahib, 28 M. 87 (1904); Pita v. 
Chunilal, 31 1!. 207 (1900), 

(10) Maiiikku Udayan v. l^jagopala Pillai, 


30 .11. 507 (1007); but ,scc Mahomed Mosraf 
V. Habil Mia, (i C. L. J. 749 (1904); Phul 
Cliand Rani t>. Nursingli Pershad Misser, 
28 C. 73 (1899); Kripa Natli Pal v. Ram 
Lakshmi llasya, 1 ('. W. N. 703 (1897); 
Murlhiiiur u. Anuiidrao, 25 B. 418 (1900) [at 
1 ). 421,“ where the dispute did not fell within 
tho terms of s, 244 (e). no appeal would lie “ f; 
PanduTangGovimlPummlare y. Krishnabai, 
1 Bom. L. R. 74 (1899); Murlidhar y. Anand 
lt(K), 3 Bom. L. R. 100 (1900); Kodar Nath 
Sen y. Uma Charan, (i C. W. N. 57 (1900) ; 
Lntiusi Bcgam v. Dhuman Begam, 29 A. 275 
(1907); in Amir Bai v, Basdeo Singh, 5 
C. L. J. )!04 (1900), tho auction-purchaser 
was a third party. ‘‘ 

(11) Ganga Prasad v. Raj Coomar Singh, 
30 G. 017 (190.3). 

(12) Makka v. Sri Ram, 24 A. 108 (1901). 

(13) Durga Kunwaj v. Balwant Singh, 23 
A. 478 (1901). 

(14) Steel i>. Ichamoyo Chowdlirain, 13 U. 
Ill (1886); Lingum Krishnabhupati v. Kam 
dula Swaramayya, 20 M. 360 (1896), 

(15) BadriNarainV. JaiKishenDas, 16 A. 
483, at p. 490 (1894). 
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or their representative.^, within the meaning of this section, then the order also 
falls within it and there is an appeal; otherwise not. 

The following have, been held to be within the section ;— 

An order disallowing objection that the value of property specified in 
sale proclamation was inadequate; (1) an order determining whether an alleged 
transferee from a decree-holder or his legal representative is tiie representative 
of the decree-holder ; (2) or refusing to stay sale for nnder-valuation; (3) or 
refusing to enforce execution on the ground that applicant is not transferee or 
representative or on ground of limitation; (4) or refusing delivery of possession 
of jewels retained by Court in course of execution though not subject-matter of 
decree; (.b) a suit to set aside sale on grounds that projierty not legally saleable, 
and that the real purchaser was the <lecree-holder who had not obtained leave 
to bid.(6) An order refusing to set aside a sale to a decree-liolder jmrehnser, 
the decree in which suit has been set aside; (7) a suit for recovery of lands taken 
by decree-holder in excess of terms of his decree ; (8) a suit by d(‘(^ree-holder 
to isx-over purchase-money; (9) an application for mesne profits by way of 
rcstitution,(10) or on the same grounds to recover possession of property ; (11) 
an order refusing to determine the. question whether an occupancy holding is 
transferable according to custom or usage and is therefore saleable,(12) or 
erroneously holding that the same can be attached and sold; (13) or an order 
refusing to set aside on appeal an order dismissing objections for default of 
appearance,(14) or an order setting aside a sale on the ground of fraud ; (15) an 
application to rcc.over from a de(iree-holder the proceeds of a sale in execution, 
such sah*having been set aside; (16) or an order refusing to enlarge time jn'c- 
soribed in a decree for redemption; (17) an application for restitution of 


(J) Ganga Prosad r. Rajooomar Ghoso, 30 
0. f)17^liX)3) [ordor appealable], 

(2) Ganga -Das Seal v. Yakub All Dohasbi, 

27 (570 (1900). 

(3) Sivasami Naickar Katnawami, 23 M. 
508 (1900) [order appealable]; confra Siva- 
Hanii Aehi v. Subrahmania, 27 M. 259 (1903). 

(4) Dodri Narain v. daikishon, 16 A. 483 
(1894). 

(6) Aj)}»a Rao v. Vonkataranianayamma, 
23 M. 55 (1899). 

(6) Daulat Singh v. Jugal Kishoro, 22 A. 
1(>8 (1899), and in Sitanatli Ohattorjee v. 
Atmaram Kar,*4 C. W. N. 571, 572 (1900) 
[objection on ground that property not liable 
to attaohment and salo]; Gobar Khalipa 
BIpan V. Kasimuddi Jarnadar, 4 C. W. N. 
557 (1899), 27 0. 415 [question of Halo 
ability of occupancy holding]. 

(7) Umedmal v. Srinath Roy, 27 0. 810; 
H. f., 4 C. W. N. 692 (HK)0). 

(8) Biru Mahata v. Shyaina Chnrn 
Khawos, 22 0. 483 (1895). 

(9) Kahiin-tid-din v. Ram IaI, 27 A. 1.55 
(1904). 


(10) Collector of Meerut r. Kalka Prasad, 
218 A. 666(1906). 

(11) Sheofiohal Sahu v. Bhawani, 29 A. 348 
(1907). 

(12) Majid Hossein v. Raghuhar Chowdhry 
27 C. 187 (3899); Gahar Khalipa Bipari v. 
Keaimuddi Jamadar. 27 0, 415 (1899); s. e., 
4 C. W. N. 657. 

(13) Sitanath Chatterjec r. Atmaram, 4 0. 
W. N. 671 (1900). 

(14) Lalnarain Singh v. Mahomed Rafi- 
uddin, 28 C. 81 (1900). 

(16) Monmohinl Dossoe v. I^akhinarain 
Chandra, 28 C. 116 (no second apix^al lies as 
none of the questions under h. 153 of tho 
Bengal Tenancy Act was decided); Sa<lho 
Chandhri v, Abhonandan Prasad, 20 A. 801 
(1903), and see notes on “ Fraud.” 

(16) Crollector of Jaunpur v. Bithal Dos, 24 
A. 291 (3902), in which it was generally laid 
down that tho section applies as well to a 
dispute arising after doorw has lM*en executed 
as it d<x« to a dispute arising |)rcvions to 
e.'cooution. 

(17) Rangot), Bhomsetti,26 B, 12! (1901). 
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money realised in execution of an ex parte. docTOc in a suit in wliicli dcrrco set 
a.side and wldcli is subsequently dismissed ; (1) or an order made on an applica¬ 
tion arising out of purcbaso by mortgagee bolding decree for sale of portion 
of mortgaged property subject to mortgage; (2) a suit for a declaration that 
a decree has been satisfied and for an injunction restraining decree-holder 
from executing it; (.1) or an order refusing delivery of possession of pro¬ 
perties sold to a decree-holder in execution of his decree,(4) or air order 
declaring the amount due under a mortgage-decree under sect. 88 of the. Transfer 
of Property Act,(5) or an order refusing an application by judgment- 
debtor for recovery of the amount paid in excess of the decretal amount,(C) 
or an order setting aside a sale, or refusing to sot aside a sale,(7) or dealing 
with a question relating to discharge or satisfaction although no formal 
application for execution may have been made,; (8) a suit to set aside a sale 
in execution of a decree on the groimds that the real purebasers were the decree- 
boldens who liad not obtained leave to bid,(9) or on tlie ground tliat a 
compromise alleged to have been entered into, whereby the sale was eonfinned 
after judgment-delitor's objection, wasmvalid.(lO) Proceedings for delivery of 
possession to auction-purchaser after sale, as where the legal representative of 
tlic judgmcnt-delitoT resisted application for possession by tlic auction pur¬ 
chaser, alleging tliaf. portions of the projicrtics belonged to him and not to fbo 
judgtncnt-debtor.(ll) A suit by a decree-holder at wdiose iiiBf,ance a receiver 
has been appointed to realize and pay off the decref.al amount for a declaration 
that a lease alleged to have been executed by judgment-debtors after the. appoint¬ 
ment of the receiver was invalid; ( 12 ) and a suit for recovering of jiossession 
of properties liy a person in whose presence a decree was made altbougli 
lie was a minor, bis remedy, if he could object to the sale under t.lie decree, 
being by an application under this section; (18) fhc que.stion wlietjicr 
there was an agreement before decree by the decree-holder not to recover costs 
which the decree might award ; (14) an objection by tlie judgment-debtor 
to ancf.ion-purcliascr's application to be put into possession" on ground fluit 


(J) Saran r. Rhagwan, 2.7 A. 441, at p. 
442 (1903). 

(2) Erusajipa v. Commercial C. M. Bank, 
23 M. 377 (1899). 

(3) Doiio Bunilhu Nundy e. Hari Mat! 
Dassec, 31 0.480 (1904); s. c., 8 C.W. N. 39.9. 

(4) Kashinath Ayyar v. Uthermansa, 25 M. 
.529 (1901); Kattayal Pattmmay r. Raman 
Monon, 26 M, 740 (1902); 8heo Nnrain r. 
Nur Muhammad, 30 A. 72 (1!107). 

(5) Aryan Bank r. Kamma Venkata, 26 
M. 237 (1902). 

(6) Blian Kunwar v. Mahtab Singli, 22 A. 
79(1899): iSar;rn v. Rhagwan,2.5 A. 441,442 
(1903). 

(7) Makka r. Hriram, 24 A. 108 (1901). 

(8) Ram KamlesRiiri ?». iSukhan Singh, 7 
a W. N. 172 (1902). 


(0) Durga Kunwar ?■, Ralwant Singh, 23 
A. 478(1901). 

(10) Adhar Singh r. Shoo Prosad, 24 A. 209 
(1898). 

(11) Madliusiidan r. Gohinda Pria Chow- 
dhurani, 27 C. 34; s. c., 4 0, W. N. 417 
(1899); Sadashiv v. Narayhn, 35 B, 462 
(1911), dissenting from Bhagwati v. Banwari, 
31 A. 82 (F. B.) (1908). 

(12) Mathowson v. Cobardhan Tribcdi, 28 
0. 492 (1900). 

(13) Ram Qlhamlra Ilanno.rjcc v. Ranjit 
Singh, 27 0. 242; ». c.. 4 ('. W. N. 405 
(1899). 

(14) Lnldas Narandas v. KishnrdaR, 22 B. 
403 (1896), dist. in Bonodc lail Pakraalii v. 
Brojondra Kumar Saha, 29 C. 810, at p. 812 
(1902). 
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salo waa invalid; (1) an application to allow execution procccdinga to Le 
rc-opcned; (2) a suit l)y surety for declaration of non-lial)ility aa to portion 
of- docrcc.{3) 

A case is not witliin tlic section if it is a question wliicli docs not relate 
to, and is not directly connected with, the execution of the decree, even though 
between the same paTtic.s,{4) that is, if it is not a que.stion in respect to the 
furtherance of or hindrance to, or the manner of carrying out, the, execution 
of the decree; (.5) or docs not arise between the parties to the suit in which the 
order was passed; (G) nr is a question which cannot be properly determined 
in e.vecution ; (7) or if it is an order not in execution, such as an interlocutory 
order pending suit appointing a commission to make partition subsequently 
to a preliminary decree,(8) or if it indirectly and remotely relates to the execu¬ 
tion of the decree ; (9) or the decree has been satisfied; (10) or if an order is 
made not in execution of decree but after execution and when such proceedings 
have come to an end ; (11) or the. question is one not under but outside the 
decree, sucli as a.sfle33meut of damages for exccs.sive exee.ut,ion,(12) or for damages 
for injury to property after it bad veat.ed in him on the coniiimation 
of tlie sale.(1.3) 

Tlie section docs not apply where the decree has passed heyond the stage 
of execution and the Court isfimctus officio. Ro it does not ap])ly to a suit by 
one of two judgment-debtors who has been compelled to satisfy tlie, deeiee 
against the other judgment-debtor for contribution; (14) nor where a person 


(1) Mofiim Oliamlra Plialitacliarji'o ?•. Ram 
.Endian Dc.v, 7 C. W. N. .'iUI {1903). 

(2) Nilrataii KliasnoI)i.sh p. Ram Uiilton 
OSattci-ji, .7 a W. N. 027 (1901). 

(3) Lin^ii Rcdiiy c, Hii.ssain Rcdily, 28 
M. U7(I<KM). 

(4) Rfi.y Nuiidola.] liosn Mir Aim Hycd, 
.') (1. L. R. 4.3 (1870); Kashcc Kialinri Roy 
I'liowdliry w. None Klian, 7 W. R.. (Civ. R.) 
4,'i (1807) [claim for damages in respect of 
injury sustained liy goods while under attacli- 
mont in execution of a docroo which waft 
afterwords set aside] ; SitaRam o.MahipaI,3 
A. 333(1881); Krishna Roy v.Jawahir Singh, 
20 11. 260 (1892); Annoda Prasad Bonerjeo 
r. Noho Kissi^'c Roy, 9 (1. W. NT 952 (1905) 
[suit onunsaiisficd order of insolvent Court]. 

(5) H.aragohind Das Koibiirto r. Issuri 
Da,si, 15 0. 187 (1887). 

(6) Kctlilaiinim p, Kelappnn, 12 M. 228, 
2.30 (1887). 

(7) Gopi Narain Khauna v. Boasidhar, 27 
A. .325 (190.3). 

(8) .Togodishiiry Dclica n. Koilaah niitindra 
T.ahiri, 24 Gal. 725 (1897). 

(9) Berlmm Deo Prasad i'. Taro Chanil, 
9 (1, W. N. 989, 991 (190.3). 


(10) Raja Pudmantmd Singh Bahodoor h. 
Doorga Pi'r.shad Dooboy, 4 C. W. N. 39 
(I81M1) [exceution ease dismis-sed for non¬ 
payment of proce.ss fee—not appealable J. 

(11) Har Prasad c. .Shen Rant, 20 A. 500, 
.308, .309(1898); Ram Adhar v. Noroin Dae, 
2*4 A. 519 (1902); Bnjha Ro.y v. Ramlcumar 
Pci-.shad, 20 G. 529; s. e., 3 (1. W. N. 374 
(1899) (amending sal© certificate]; Soddo 
Kunwar v. Bansi Dlior, 23 A. 470 (1901) 
[ib.]; Jotindra Mohan Tagore v. Mahomod 
Basir Ohowdhry, 32 f’. 332 (19()4) [right of 
ftuction-purchawfr to refund of piirohoso- 
moucy whon auction-.sulo sot aside]; Bhimal 
Das r. Mt. Ganoslia Koor, 1 C, W. N. 058 
(1897); Ohulani Shabbir v. Dwarlca ProRad» 
38 A. 36 (1895) [an ord<*r dirooting dolivory 
of poaseswion to an auction-puroliafior, not 
appoalabloj. Contra: Miittia v, A])]msa7ni, 
13 M. 504 (1890). 

(12) Deno Nath Banikya v. Ram Kumar 
(r'hiickerbult.y, 0 C. L. .T. 527 (1904). 

(13) Koiintavita v. Kolintavita, J7 M. L. J. 
543(1907); h, o., 31 M. 37. 

(14) llam.«5aran Rando n. Janki Pando, 18 
A. lOfi (1895). 
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iannot as transferee execute tie decree, in which case oi necessity he must 
■ue.(l) Where a decree is executed by delivery oi formal possession a cause 
cl actroU exists against a defendant who remains in occupation of the 
preinise3.(2) A question relating to execution pre-supposes a person against 
wliom execution is sought and cannot arise between decree-holder and a com¬ 
plete stranger.(3) And the section does not apply when the question is 
not between parties to the suit in which the decree, was passed, but between 
parties who both claim to be representatives of one of such parties; (4) or 
the question is one which forms no subject of enquiry in tiie suit and could 
not form the subject of enquiry in execution of decree.(5) A dispute between 
two judgment-debtors as to the right to property sold in execution is not within 
th(‘ Hection.(()) Tlie question wiietlier the decree, itself is valid is not one, relating ' 
to execution.(7) The section does not apply when a previous suit is com¬ 
promised and dismissed, defendant agreeing to do something, and on Ids failure 
plaintiff sues to enforce it, there being no direction in this respect in the former 
dcc,rec.(8) A question as 1,o whether there has been on adjustment of the 
decree which has not been certified cannot be. raised under this section.(9) 

A charge for maintenance created by a decree is not enforceable, in execution.(10) 
All application by purchaser to set aside sale of immoveable properf.y sold 
by the sheriff in execution of a elccree or for compensation on the ground of 
deficiency in the area of the land sold is not witliin the section; (11) nor is the 
question of the right of an auction-purchaser to a refund where the sale has been 
set aBide.(12) A suit has been allowed to recover properties not included in a 
moitgage though inadvertently mentioned in the plaint and 1he, decree.(13) 
Any questions that arise as to an order absolute for sale or foreclosure of mort¬ 
gaged property are not within the se.ction.(14) Nor i.s an order in proceedings. 


(1) Pasupathy Ayyar v. Kothanda, 28 M. 
54 (1004). 

(2) Hoasan Raja Chaudry v. TvailaHh 
l^Jlmnclra Singha, 8 (1 W. N. 49 (1903), 
'ollowing Shama Charan Chatter]! t\ Madltab 
!^lmndra Mookorjee, 11 C. 93 (1884). Contra : 
Madhu Sudan Ban v, Gobinda Priya, 27 C. 
JO; R. c.,4 0. W. N. 419 (1800). 

(3) Nagamutliu v. Savarimiithii, 15 IVi. 
220 (1891). 

(4) Gour Moluin GouU v. Biiio Nath 

tCarmakar, 25 49; r. c., 2 C. W. N. 70 

1897) . 

(5) Hanmiint v. Surbabhat, 23 R, 394,390 

1898) . And it doo.s not apply to an order 
■hat the plaintiff may be allowed to oxecuU^ 
■lie deeree if ho fiilfilled certain conditions at 
Ufforent atagos of the proceeding, Srinivos 
■- Koflho (1911), 14 (I h. J. 489. 

(C) Kaatura Kunwar r. Gaya Prasad, 29 
207 (1906). 

(7) Arunbchallam v. Munigappa, 12 M. 
K)3 (1899) (application to not aside a decree 
JOBsed with the conaent of the minor'a 


guardian but without the sanction of tiio 
Court rejected—no appeal lies); Dhaniram 
Mahta v. Luohincawar Singh, 23 0. 039 (1890) 
[o)»jeelion that the ixsrson who was said to 
liaATS eonsi'nted to the decree had no authority 
to consent]. 

(8) dmnilal Dutt r. Hiralal Dufi, 7 (I W. 

N. 158 (1902). 

(9) Kamdoyal Banerjcc Ram Hurl Pal, 
20 C. 32 (1892); but soe as to soparalc suit, 
Deno IJundhu Nundy v, Harimati Bassco, 
31 0. 480, 4 p. 485 (1903). 

(10) Matangineo Bassoo v. Cfiooney Moiw'y 
Dasseo, 22 C. 903 (1895); see also Arunachala 
V. Zaraindar of Sivagiri, 7 M. 328 (1883) 
fdeeri'o charging impartible Zamindari], 

(11) Ram Narain v. I^warka Nath Khetlry, 
4G.W N. 13 (1899). 

(12) Jotindra Moliun I’agore v. Mahomed 
Baair (Jliowdhry, 32 C. 332 (1904), 

(13) Ram Clmnder f.*. Kondo, 22 A. 442 
(1900). 

(14) Akikunnissa Bibeo r. Hoopla! Bafh 25 

O. 133 (1897) [diBflenting from Kedar Nath 
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before Courts of Revenue under Act XII. of 1881,(1) or an order passed in 
exercise of inherent powers to punisli for contempt,(2) or cases arising under 
Act X. of 1859 (Landlord and Tenant Act).{3) Wliere formal possession has 
been given under a final foreclosure decree but the mortgagor has continued 
in actual possession, the remedy is by suit.(4) An apjiliration under sect. 396 
of the last Code for an appointment of a Commissioner is not within the 
section.(6) 

Fraud.—It was well settled law under sect. 244 of the last Code that when 
circumstances affecting the validity of a sale in execution had been brought 
about by the fraud of one of the parties to the suit or the auction-purchaser 
and gave rise to a question between these parties such ns, apart from fraud, 
would be within the provisions of that section, a suit would not lie t o impeach the 
validif,}' of the sale on the ground of such fraud.(C) 


Lalji Sahai, 12 A. 01 (18%); Oudh Bihari 
M V. Nagcfihwar IarI, IS A. 278 (1891)]; 
Tarapado Ohosa v. Kamini Dassoo, 29 Cl. 044 
{1901); Hatom All Kliundkar v. Ahdul 
Ouffar, 8 C. W. N. 102 (1903). 

(1) Maflik-nlla Khan v. MajidimniRRa^ 20 
A. 149 (I%3) [application lor refund in 
conRoquoncc of tho revcraal or modification 
in appeal of a decree under above Act; 
separate suit lies]. 

(2) (xo&u Ram v. Suraj Mai, 27 A. 380 
(1904) [such an order not a decree and no 
appeal]. But where there is a genuine (L'b- 
pnto between the particH as to execution, it 
should be dealt with under this Reotion, and 
not on a motion for eonteinpt: Jamsetji f. 
Sorabjee, 9 Bom. L. R. 1301 (1907). It has 
been also said that au executing Court has 
no inherent power to commit for oontemj)t: 
Hankaralinga Redfli KandaRami Toran, 17 
M. L. J. 334 (1907), citing Koeliappa »>. tSoehi 
J)ovi, 26 M. 494. 

(3) Damoodar p. Iswar, 15 0. W, N. 78 
(1910). 

(4) Jagan Nath v. Milap Ohand, 28 A. 722 

(1900); Wilayati Begam v. Nand Kishore, 
30 A. 231 (I9(«). * 

(5) Jatlar. Ma<lcpalIi,17M.L.J. 144(1906). 

(6) Mohendro Narain (-haturaj r. Gopal 
Mondul, 17 0. 769 (1890) F. B.; Rajoni Kant 
Bagchi V. Hossain Uddin Ahmed, 4 C, W. N. 
538 (1890) [fraud of auction-purchaRor]; 
IVosunno Kumar Sanyal Kali Das Ranyai, 
16 C. 683 (1892) P. C. Tho AHahabod High 
Court [Durga Kunwar v. Balwant Singh, 23 A. 
478, 480 (1901)] have'treated the question as 
ooncltided by authority of a long string of 
coses in the (^loutta, Madras and Bombay 


High (‘ourtfl. See Haroda (3mrn ('huekerbutty 
r, Mahomed Isuf Moah, 11 376,378 (1885); 

Balladeb r. Anadi, 10 (!. UO (1884) [in thin 
eoscf the matter had been dealt with in 
execution]; Siva Pershad Maity Nundo 
LallKar Mahapatra, 18 0. 139 (1 HJK>); Jagan 
Nath Gorai v. Watson & Co., 1 fl C. 341 (1892); 
Bhubun Mohun Pal v. Nundo La! Dey, 26 0. 
324 (1899); Moti Lai Chakorbutty i’. Russick 
Chandra Bairagi, 26 0. 326 (1896); Hira Lai 
Ghose r. Chundra Kanto Ghoso, 26 C. 639 
(1899) [in this cose api^lication was under 
B. 244]; B. e., 3 C. W. N. 403 ; Brojo Gopal 
Sorkar v. Busirunnissa Bibi, 15 0. 179 (1887) 
[in this ease it was hold a suit would Ho 
because s. 244 of tlic C^ode ha<l no application 
to proeerdings in execution of a dourer under 
Act X. of 186U]; Viraraghava Venkata- 
charyar, 5 M. 217 (1882) [referred to with 
approval in Kriflhnan ??. Arunachellam, 16 
M. 447 (1892)]; Rama Ayyan v, Sreenivosa 
Pattar, 19 M. 230 at p. 231 (1895); Subbaji v. 
Snnnaseo, 2 M, 264 (1880); Paranjpe v, 
Kanade, 6 B. 148 (1882); Sakbaram r. 
Damodar, 9 B. 468 (1886) ; Adhar Monco 
Dassi V. Monmotlia Nath Boso, 6 C. W. N. 
279 (1901); Mathura Das v, TAOchman Ram, 
24 A. 239 (1902); Kokii Singh v. Edal Singh, 
31 0. 385 (1904). As to what constitutes 
fraud vitiating the sale, rco Sm. Sarat Kumari 
». Nomai Charn Dey, 5 0. W, N. 265 (1900); 
KojoniKant Bagchi r. Hossain Uddin Ahmed, 
4 ('. W. N, 538 (1899); Gaya PraKad Misr r. 
Kandhir Singli, 28 A, 081 (1906); and see 
Asaban Banu »>. Anaiida, 14 C. W. N. 823 
(1909) (offeet where there is corapromiHe and 
no sale); Akhil Prodhan v. Manmotha Nath, 
18 C. U J. 616 (1913) (fietitiouR salc).*^ 
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Tliis rule was, of course, subject to this, that the other conditions of the 
section existed, viz., that tlie question was one arising between the parties to 
the suit or their repre.sentativps. So it was licld that as between a party to 
the suit and a stranger, the provisions of sect. 312 of the former Code did not 
debar the person aggrieved from instituting a suit, if he could establish that 
a material error in the sale had its origin not in mere irregularity but in fraud.(l) 
So also in the under-mentioned case,(2) while tbe suit was held to be i)arrod as 
regards those plaintiffs who were parties to the suit the sale in which was sought 
to be set aside, it was held to lie at the instance of the other plaintiffs who had 
been no parties to such suit. 

It was held that when a der-ree or purchase was made hcnavii, sect. 244 
did not apply, and a suit would lie, as the section could not be applied on the 
footing that the ptusons really interested were parties to the proceeding (3) 
and that the auction-i)urcliaaer could not In; regarded as a party to the 
5uit..(4) Though this case was not referred to, it must be taken on this 
latter point to have been overruled {!)) by the decision of the Privy (louncil, 
tiial. when a quirst.ion relating to execution has arisen between tlic parties to 
the suit in which the, decree was passed, the fact that the purcha,s(T, who is 
not parly to tlie suit, is interest,ed in the re.sult. i.s not a bar to the apydication 
:>f the section.(0) A judgment-debtor was held entitled by an application 
under scot. 244 to have an execution .sale of his properties set aside if lie alleged 
and proved fraud on the part of the dcc.rce-liolder, though no frautl 
was alleged or proved .against the auction-purchaser, who was a stranger to 
the suit. The auction-purchaser was of connse entitled to have the pjrohasc- 
inoney paid by him refunded by the dccree-holdoi. When during the 
pendency of an application under sect. 244 to set aside a sale the sale is 
ronlirracd, such confirmation was held to ho no bar to the maintenance of Ihe 
ipplieation even though the auction-pnrehoser was a stranger to the suit.{7) 


(1) Viraratfliava v. Venkatafharyar, 5 M. 
17,210(1882) 

(2) Jagan Natli (lorui v. Wafson & <*o., 10 
Ml (1892). 

(3) Mohendro Narain Ohaturaj r. Oojtal 
Momhil, 17 (.1. 700, 777 (1800), in which caae 
t was liold that tho question fiid n<»t ari.so 
botwcou “])artioe.” 

(4) Tb. at p. 77S. 

(b) Bhnbuu Mohuti Pal v. Numlo I^al Dey, 
20 n. 324 (1800) [aeo Moti Lai Chakorlratty c. 
JluHsiuk Chandra ihilragi, 2fi <J. 320 (1896); 
Diirga Kunwar v. Palwant Singh, 23 A. 470 
(1001); Khorodo Suudari Dobl v. Juanendra 
Nath Pal Oliaudhuri, (> C. W. N. 283 (lOOl)J, 
which dealt with tho objection that t.ho 
auction-purnhaser was not a part.y. Whether 
Kuoh purcliaflor is real or nominal makes no 
difforenoo. (guerre whether tho ease of a 
l)cnami df’cri^o-holder, which was also dealt 
with by the V. B. doeislon, is still open. 

(6) PrOBunno Knniar Sanyal r. Kali Uaa 


Sanyal, 10 (I 683, 6S0 (i802), followed in 
eiM«‘fl eitcfl in lant n(ft(‘ and in Ilira I^al Ohosc' 
V. (Ihundra Kanto CIioko, 20 C. 539 (1800). 
in whicli it was also htOd that an ajjpcal would 
lio at tho instance of tho aue-tion-pui'ohaser : 
N(‘nmi Chand Kanji r. Deno Nath Kanji, 2 
C.. W. N. 091 (1808); Blmhun Mohun Pal 
llaja Peary Moluiri IVTukerJoe, 3 0. W. N. 
JaXXX, (1890); Doyamoyi Dasi v. Sarat 
(Jhandra Mpjumdar, 25 0. 175, 177 (1807), 
(7) Kherode, Suivlari Debi'e. Juanendra 
Nath l*al, 0 C. W. N. 283 (1901); Hungsha 
Majillya r. Tincouri Daa Karmakor, 8 C. W. 
N. 230 (1003), dist. Moliesh Gliandra Bagchi 
Dwarka Nath Mitra, 24 W. R. 260 (1875) 
[in which it was held that however fraudulent 
the eonduet of a plaintiff in a suit may bo, if 
the purehaaer is not implicated in the fraud 
tho validity of tho sale is not affected; but 
pointing out that the different rule holds good 
wlM‘ro not only the (h*eree but the auclhm- 
pi’oenedings arc fraudulent]. 
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An application to sot aside a sale on tlio ground of fraud may be made even 
after tlie sale has been confirmed. (1) 

Where a judgment-debtor applies to have an execution-sale set a.side and 
alleges circumstances which, if found in his favour, would amount to fraud on 
the part of the decree-holder or auction-purchaser the application was held to 
come under sect. 244, something more being alleged than a material irregularity 
in puhli.sliing or conducting t.he sale within the meaning of .sect. 311 of the last 
C()de.(2) But a mere allegation of fraud without any attempt to snhatiinliate 
it was insufficient.(3) 

In order, howeviir, to determine whether a case in wliieh fraud is alleged 
comes within this section or may be made the subject of a sejiarato suit, it is 
necessary, apart from any other conditions annexed to the section, to ascertain 
whether it i.s the decree or the execution proeeeding.s under tlie decree which 
are alleged to he frauduhmt. Proceedings under this section presuppose the 
existence of a valid and binding dccrcc.(4) The section was held not to apply 
to a case where the judgment-debtor tried to set aside the efler.t of a decree, 
but it referred to proceedings in execution based on the decree as if it were 
lierfectly good and vaUd.(r)) Under this section the quc.stions to he decided 
in execution are questions relating to the execution, discharge, or satisfaction 
of tlie decree. A que.stion whether the decree itself wa.s obtained by fraud or 
eolliisioii was held not to be one which relute.s to the execution, discharge, or 
satisfaction of tlie decree, but which affects its very subsistence and validity.ffi) 
The question wlictlicr the decree souglit to he executed was obtained by fraud 


(1) Wiiliid-un-NisKa (Jirdhari, 27 A. 702 
(J0O5), and oas(‘H ilu're cited. 

(2) Neinai (!}iand Kaiiji n. ])»;no Natii 
Kanji, 2 d W. N. 091 (I89H); Bliubun 
Mfihiin ]*al v. llaja Pt'ory Mohun Mnokerjot*. 
H C. W. N. TjXXX, (1899). As to thcHt* two 
HectionR, seo jndj^inent of Ohoflo, J., in IWo- 
hendro Narain ('hatnraj v. Gopal Mondul, 
F, 11. 17 0. 709 (1890), in which the loanied 
diiflge was of o|nnion that an ap^ditMition to 
set aside a sale for fraud was not provided 
for in tho (.Vide cither in s. 244 or 311, that 
the executing Cburt had, however, inlier<*nt 
pfjwer to set aside a sale before goiifirmation, 
but trbat after confirmation tho Court of 
exeeul'ioii was f-uncluJt officio^ and that the 
mattf'r eould only lie dealt with by se]mrato 
suit. At one time it was not elearly under¬ 
stood that after a decree had I)oen fully 
oxocutod tho Court could re-open tho matter 
under s. 244 and set aside a sale already con¬ 
firmed, hut the law was Bubsoquontly flettled 
as stal ed in the text, that au application lay 
under r. 244 whether before or aft-or confirma¬ 
tion of the Bale; see Jngan Nath Gorai r. 
Watson & Go., 19 0. 341 at p. 344 (1892). and 


the F. 11. case cited. See also (lolam Almd 
f^howdhry n. Judhistir tfiiandrn Saha, 7 G. W. 
N. 30.'5 (1902); b. c.. 30 G, 142. 

(3) TTniakauia lioy r. J>ino Nath Hanyal, 
28 G 4 (im). 

(4) Ram Norain Mewari r. Show llliutijan 
Roy, 27 0. 197, 200 (1899), the terras valid 
ami binding were h(;TO eited with reference 
to fraud. It has l)een hold that where there 
was no RuhsiRting decree the matter was yet 
within a. 244: Jloyamoyi Dosi v. Sarat 
Ghunder Mojuindar, 25 C. 175 (1897); also 
when the decree did not warrant a sale at all 
but provided for Ratiafaciion out of money in 
Court.: Jagan NatliGnrai v. Watson & Co., 10 
G. 341, 344 (1892); also where it was con¬ 
tended in a mortgago-fluit that there had been 
no decide abRohito direeting tho sale : Siva 
Pershad Maity v. Nundo Lall Kar Mabapatra, 
18 G. 139 (1890); Harihar KanU v, Rama 
Pandn,33 11.698 (1909). 

(5) Khotra Pal Singh Roy v. Shyama 

Prosati Ilarnian, 32 0. 265 (1904). # 

(6) Sudindra v. Blmdon, 9 M. 80,83 (1885); 
Tlhanirara Mahta r. Lnohmofiwar Singh, 23 
G. 039. 641 (1896). 
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was thus lield not to be within tjio scope, of sect. 244 (1) and could only be raised 
by a separate suit. (2) WJien, therefore, both the decree and in consequence 
the sale tliereundor were iiiipeached on the ground of fraud, the remedy lay by 
separate 3uit.(3) But, as already stated, if the decree was not impeached for 
fraud but only the execution-proceedings thereunder, the question had to be 
raised in those proceedings and a separate suit would not lie. An objection, 
therefore, to a sale of property in execution of a decree on the ground of fraud 
is a question to be determined exclusively under this section, even though the 
purcliaser was no party to the decree. 

“ Court executing the decree.”—Tiiat is, cither the Court which 
passed tlie decree or the Court to which the decree has been transferred. 
'J'he jirovisions of this section govern the procedme of both such Courts.(4) 
Tlie. words must be, interpreted to mean the. Court executing the. decree 
at tlie. time when the application is made; and they do not include, the, (ilom-t 
which lias executed the, decree and has thereby become./Muctw.'s vffir,U).{T>) The 
section is limited to Courts executing the. decree, and therefore, an order 
refusing to stay execution by a Court wiiich is not executing the, decree is not 
appealable.,(6) 

“ And not by separate suit.”—A separate suit ought not to be insti¬ 
tuted unless all question,s Iretween the parties or their representatives cannot 
be derided in the original auit,(7) and all questions which can possibly be deter- 
juined in the execution proceedings should be so dctermined.(B) The existence, 
however, of a decree cannot bar a fresh suit between the parties in respect of 
rights which cannot be worked out without additions to the decree, wKich the 
Court of execution has no power to make.(9) 

It has been held that this section does not absolutely bar a suit, but pro¬ 
hibits in a separate suit between the, same parties to a decree, any relief being 


(1) Moti ball Gliakerbiitty ti. Buiisick question of fraud and liability for fraud 

Giiandra Rairagi, 2fi C. 32fi, 328, 3,32 (1890); discussed in Chitambar v, Itrisbnappa, 20 II. 

Tallapragada r. Boorngapalli, 28 M. 402 .043, .')47 (1902); Dnbcndra Nath Rliatta- 

,1907); Dcliendra Nath ilbattacharjec v. charjeo v. Prasanna Kumar Cliakravarti, 

Prasaima Kumar Cliakravarti, 5 C. L. J. 328 0 C. L. ,T. 328 (1907). 

!I9f)7), (4) Gbazidin v. Fakir Buksh, 7 A. 73 

(2) iSudindrae. Bhudan, 9 M. 80, 83(1885). (1884); Oudh Bebari Lai e. Nagoshwar Tjil, 

(.3) Abdul Mazuradar c. Mahomed Gazi 13 A. 278 (1890). 

Ihowdhry, 2f C. 005 (1894) [disk in Keshab (5) Fakaruddin Mohamed v. Official 

I. Dnrga, 1 C. W. N. exl., in which the Trustco, 10 0. 5.38 at p. 540 (1884). 

Icoreo had already lieen set aside but not on (0) RamoKandra v. Balmukiuid, 29 B. 71 

,ho ground of fraud]; Ram Narain Tewari v. (1904); discussed in Hrinivas c. Kealio 

Shew Bhunjnn Roy, 27 C. 197 (1899) [in Prosad, 11 0. L. J. 489, 490 (1911). 

ibis case thi* decree, which was ex parte, had (7) .logenioya Dassi r’. Thakomani Dossi, 
ilrcady been set asido and not on the ground 24 0. 473 at p. 487 (1890). In Chaudri 

if fraud, which, however, the plaintiff by his Ahmad Baksh c. Soth*Raghubar Dayal, 28 

luit desired to go into]; Moti Lall Chaker- A. 1 (1905), the P. C. held that the suit was 

ratty v. Russiok Chandra Bairagi, mtpra; not barred. 

judindra c. Bhudan, svpra ; Preo Nath Roy (8) Jogemoya Dassi v. Thakomani Dassi, 

J. Mohesh (Siandra Moitra, 24 O. 540 (1897); at p. 492. 

Sedar Nath Mnkerjee r. Prosunnu Kumar (9) Gopi Narain Khanna v. Babu Ban- 
Jhatberjee, 5 0 W, N, 559 (liKIl). Bee sidhar, 9 ('. W. N. 577 (1906). 
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granted wJiieli interferes with the conduct of the execution proceedings of the. 
Court executing a decrce.(l) In considering whetlier the scope of any suit conics 
within the section, regard must be had both to tiie cause of action and the relief 
claimed. Thus the question of an uncertified adjustment may be a matter 
relating to execution, and no suit is permissible which has as its object to restrain 
tlie execution of the decree on this ground; but it may be that a suit would lie 
for other relief whicli had as its subject-matter such uncertified adjustniont.(2) 
Fiirtlier, this section differs from sect. 11 which bars the trial of an issue. This 
section bars a suit brought for tlie determination of certain questions specified 
therein, but does not bar the trial of any issue involved in those questions if the 
issue is raised at the instance of a defendant in a suit brought against him.(3) 
Where the execution proceedings are closed, a separate suit will lie, as the section 
is (hen no longer applicable.(4) 

“Arising.”—It has been said (.5) that this word should be read as “ directly 
arising,” otherwise the most remote enquiries would be possible iii^the cxecutiion 
(bqiaTtment. Probably, however, it is best not to import words into the. section 
and to determine in each case whether a question does arise whieli is dealt with 
by this section. 

The following comsiderations e,stablish that for tlie iiurpose,s of this section 
an objection made by a luirly to tlie decree or Jiis representative against 
whom execution is applied for, to the effect that propei’tiy is Jii'ld by 
him b}- a right or title not rendering it liable to attachment in e.xeciition of 
siuih decree, is a question arising between the partitis. The provision formerly 
in force corresponding to sect. 214, namely, sect. 11 of .4ct XXIII. of 18(il, 
was limited in its operation to que.stions arising between jiarties to the suit, 
and the question arose whether the term “ parties ” applied to persons who had 
n»t been made parties before decree but against whom execution was .sought 
a.s heirs of the judgment-debtor upon his death after decree. In the last (.'ode 
the words “ or Iheir represeMutive-i ” were added and applied t o persons against 
whom, or against the property in whose hands, execution was sought., on the 
ground that they were the licirs of a judgment-debtor who has died after deeri'o. 
As regards the kind of quo.stioii.s intended in sect. 244 of that (.lode, the matt.er 
was fairly clear from the i>rovi,sions of sect. 234. Under that section (now fiO) 
the representative could have been mwlc liable “to the extent of the jiroperty 
of tlio deceased which has come, to his hands and has not been duly di,sposod of,” 
So that two kinds of property could be attached. First, jiroperty of the ancestor 
found in the hands of the heir ; second, the jiroperty of the heir, from whatever 
source derivAl, to the extent to which ho had wasted the assets that had descended 


(1) .47,izan V. Matuk Lai Saha, 21 0. 458 
(1803). 

(2) Ib., at PI). 4,'58, 459. 

(3) Bhiram Ali Shaik v. Goi)c Kanth 
Sliaha, 24 C. 366 (1897); foil, in Nil Kamal 
Mnkerjcc u. Jahnsbi Chowdbarani, 20 C. 946 
(1899). 

(4) KuinauadanClu'ttU'. KunnappuCIictti, 
0 6L H; C. 11. 304 (187k) j Fskaruddio 


Mohamod r. Official 'I'ruflteo, 10 (’. 538 
(1884); Rash Bchary Mondal p. liakhal 
Churn Mondal, 1 C. W. N. 708 (1897). Sco 
Haragobind Dass Koibniio e. Issuri Sossi, 
15 C. 187, at p. 194 (1889); Oirdhari Lai v. 
Khushali Ram, 31 A. 304 (1909). 

(5) Per Dutboif, J., in Ram Cibulani v. 
Rwarka Rai, 7 A. 170, at p. 174 (1984). 
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to kiiii witiiout natittfyiiig the debts of the deceased. Wliere proiierty is said 
to bo liable to e.xeiaition iu the bands of heirs a.s assets inlierited from their 
ancc.stor, in such a case the question that ordinarily arises is, ■whether 
the property has so descended or not. That is a question in -which the 
parties int(U-cstcd arc the judgment-creditor on one side, and the alleged heir 
himself on the other. The prersons interested would be the same if the prroperty 
against "which execution -was sought were the pnopei'ty of the heir himself which 
it was .sought to charge on the ground of his having wasted the inherited assets. 
The provision in the, former sect. 234 for taking an account made this ijlaiii. 

An examination of the decisions led to the same result. The cases fell 
into two classes. The first class consisted of cases in ■which a person is 
originally made a ])arty in a representative capacity, or is subsequently made 
a pai-l.y iu c,onse(jucnce of the death of an original party before decree. In 
this case it was clearly settled that such a pierson was a party to the suit within 
the meaning of sect. 244, and that a question between liiiu and the 
decree-holder, as to whetlier p)ropcrty had eome fo him as the rej)resentati ve. 
of tiie judgment-debtor, and so was liable to be taken in exemdioii of the decree 
against him as .such reja-esentative, or on the ofher iiand belonged to 
liimsidf alone and not iti sueh representative eliuraeler, wa.s one that must lie 
decided in t.lie execution proiauidiugs, and not hj' suit. Tin' governing 
aul.horily on the subject was the decision of the Privy Council iu Chowdi-y 
Wahod All V. Juinaee;(l) and it was followed and applied in the .sense indi¬ 
cated in several sulisequent cases in this country.(2) The seeund class of 
eases consi,sted of those in which the rejaesentatives had not been niadif piarties 
to the suit befoni decree, but in which, in consequence of the dcatii of the 
judgineut-debtea' after decree, a question arose as to the rights of the decree- 
holder to execute the decree against the repaesentatives or the paoperty said 
to have descended to them. Under Act XXIIl. of 1861, it was held, bofh 
by the Maibas (3) and Calcutta (4) High Courts, that repa-esentatives proceeded 
against in execution of a decree against the pierson they represented were piarfics 
to the suit within the meaning of the section eonospionding to sect, 244 
of the last Code. That question no longer arose under the Code of 1882, 
lieeause in scot. 214 of that Code the rcpacsentativcs were expressly mentioned. 
In both of those casc,s and in a scries of subsequent eases it was held in accordance 
with the analogy of the other class of deoisioiis already mentioned, that 
questions arising between a dcercc-holdev and the representatives of the 
judgment-debtor as to whether piropiorty had i-ouio to the representatives as 
such, and so was liable to be taken in execution, or was their own property 
derived from any other source, and therefore not so liable, must be decided in 
the oxecution-pirocceding and not by suit.(.’i) There "were other cases in which 

(1) 11 B. L. R. 141) (1872); OscemrmnisBa (4) AmceruimiBsa* Khatoon v. Mozuffor 
Kliatooii V. AinoorooniHsa Khatoon, 20 W. B. Hossiciu Chowdhry, 12 B. L. R. 65 
162 (1875); Arundadhi Ammyar i’. Natesha (1873). 

Ayyar, 5 M. 391 (1882). (5) Kuriyali v. Mayan, 7 M. 265 (1883); 

(2) Niniba Harislict c, Sitaram Parajt, 9 B. Ram Ghulam v. Hazaroc Kuar, 7 A, 647 

458 (1886). (1885); gita Ram v, Bbagwan UaB, 7 A. 733 

(3) Buddu Raiiiaiya v. Vunkaiya, 3 M. (1885). 
w (1 1{. ‘ir.8 
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t!iL‘ decisions turned uiiou consideiutions wliieli did not apply to the case men¬ 
tioned. They w<’re cases in which it was liold that a claim either by the 
judgment-debtor or by ids representatives to propert.y attached in execution, 
made not in his own light but as a trustee,(1) did not fail within sce.t. M of 
tlie last Code.{2) 

Two propositions were thou established under the, previous case-law; 
firstly, that where in execution of a decree for a debt duo by a deceased peisoii, 
property in the hands of his rejtrescntativc was attached, a claim by the lepre- 
sentative to have the property released on the ground that it was his ow’n pi ivato 
property fell not within sect. 278 of the last Code but within the section coiie- 
sponding to this.(.3) .Secondly, however, if the judgment-debtor objected to 
aUaehineiit, not on the ground that the propert.y was his private property but 
set up a jus Icrtii, namely, the right of third jiarties not before the Court as paities 
to the suit or tlieir repre.sentative.s, then the mat ter fell within scet. 278 of the. 
last (hide and not t.his seetioii.(4) Thus where the judgment-debtor alleged that 
ho was in jiossessimi only as shehuil of a deity to whom the property had heiii 
dedicated, it was hM tliat the ease fell within sect. 278 read with sect. 280 of 
the last Code, and not within sect. 244 of that Code, now represented by this 
section.(.^) 

Questions arising between whom.— Questions may jiossibly arise 
lietiween a party on one .side and a party on the other side, or between a party 
on one side and the representative (i.c. heir, executor, administrator or transferee 
within the meaning of the term hereafter stated) of a party on the other side, 
or betw?en representatives on both sides, or between a party or his representative 


(1) .Shaiilcir [lull r. .Atmr Hiiiilar, g A. 
lf}2 (18S0); Nath .Mai Has r. Tajauunul 
Husain, 7 A. 3« (IH85). The ease of lisliori 
J,al V. Uauri Salmi, 8 A. tati (1886). in which 
the facts were very peculiar, was dociiled by 
one at least ul the .Tudgos before whom it 
came on the ground that it fell within the 
same principle, 'adc post. 

(2) Rajrup Singh v. liamgolam Roy, IB C. 

I (1888). 

(3) lb.; Puiichauun Bandopadhya v. 
Rabia Bibi, 17 C. 711 (1890) F. B.; Seth 
t’haiid Mai t>. Hurga Hoi, 12 A.^ 313 (1889) 
[full. Kali Charan v. Jewat Hul«. 28 A. 61 
(1905)]; Mungeshar Kuar e. Jainoona 
Prashad, 15 C. 603 (1889); Beni Prasad 
Kunwar v. Lukhua Kunwar, 21 A. 323 
(1899); Vengapayyan v. Mahalinga Bhat, 
2G M. 001 (1902) [question raised as to 
whether improvements attached in execution 
were pruperty of deceased iudgraent-debtor 
or of his representatives in their own right]. 

(4) Shankar Dial v. Amir, 2 A. 762 (1880) 
[objection by judgment-debtor that he held 
on account of an endowment]; Nath Mai 


lias e. Tajanunal Husain, 7 A. 36 (iH89) 
[objeelion by same that lie was in possession 
as Mutwalli]; Roop Hall Hass i'. Bekani 
Meah. 15 (1 137 (1888) [same], foil, in 
Murigeya e. Hayat Saiiob, 23 B. 237 (1898); 
Bhajahai'i Pal r. Ram Jjal lias, b C. W. N. 
62 (1901) [objection that property delullur] ; 
Ramanathan Chettiar e. H.vvai Marakayar, 
23 M. 105 (1898) F. B. [claim to hold as 
trustee where it was held that the claims of 
third parties whether put forwai’d by them¬ 
selves or by a party to the suit must be dealt 
with under ss. 278-283 and not under s. 244 
of the last Code]. 'J'he decision in Beg Raj 
Marwari v. Kundali Hebya, H (‘. W. N. 353 
(1902), and a dictum in Upendra Bhatta v. 
Ranganatha Bhatta, 17 M. 399 at p. 400 
(1893), apjicar to ho against this view. In 
Rani Iiidomati e. Jagesliar, 28 A. 044 (1906), 
it was held that there was nothing to compel 
an objection under i. 278; Budrudocn v, 
Abdul Rahim, 31 M. 126 (1908). 

(6) Kartiok ». Ashutosh, 39 C. 298 (1911); 
16 0. W. N. 26, F. B. Cf. Jogendra v. 
(iobinda, 35 C. 364 (1908). 
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on one side and tke auetion-puroliascr or kis representative on tke otker. It 
kas been held that tke section does not cover a question between a party to a 
suit and Ms rcpresentative.(l) 

Parties.—This means jiarties to the suit and on tke rccord.(2) It means 
wild liave properly been made parties in accordance with the provisions 
ol ( lie Code. Thus where a Mahomedan infant was represented by his father’s 
brolher (who has disqualified because his interest was adverse) it was held that 
the iniiioi’ had never been a party.(3) Where a decree is passed against one who 
rcprcsimts others, all persons whom he represents are parties, as in the case of 
a karnavan and members of the <fflneod.(4) If the question arises between 
Jiarties tlio section cannot be evaded by adding an unnecessary party to the 
suit.f.’)) A decree-holder docs not cease to be a party by becoming a purchascr.((i) 
In a suit for partition a compromise was entered into by all the parties except H. 
and a decree obtained in the terms thereof. In execution S. was dispoissesscd, 
and presented a jietition to tlic Court objecting that the decree was not binding 
on her. It was hold that she was a party and entitled to ajqical.l?) Defen¬ 
dants not joining in compromise on which decree was passed were held not to be 
judgment-debtors.(8) It was held that where a decree or purchase was made 
henami sect. 241 did not apply, it being said that it was not necessary to ajiply 
that section on the looting that the persons really interested were parties.(y) 
Hut this case, in .so far at any rate as it held that the matter did not e.onic within 
the section as far as tiic auetiou-purehascr was concerned, must be taken to have 
been ovcn-ulcd by the Privy Council.(10) It was held that the CollecUiT, and, 
ill [U'oceediiigs relating to the enforcement of an order under sect. 412 of 


(1) MiigiUi J.ul Mulji r. Doski Mulji, 25 
B. (>31, (535 (1901). 

(2) Hoc Dutto IK (.JouomU, 5 Bom. h. 11. 952 
(liUJ'J), ill which the Bcctioa was lield in- 
a|>|tlicablu as the plaiutilt was not a i>arty 
to the proviuus suit. In Bialien Dyal Singh 
V. Hagai' Singh, 2 C. W. N. 311 (1896), a 
])orHOU obstfuctiug the tleoroo-hoklor at the 
instigation of the judgment-debtor was held 
not a party : Ameer Ali, J., dubiL And so 
in Sankaralinga Reddi v. Kandusanu Tcran, 
17 M. L. J. 334 (1907), it was held that the 
section was not applicable whero tho peraon 
violating the rights of tho attaching docrco- 
holder was not a party to the original suit; 
and consequently a suit for damages will 
lie against him. 

(3) Rashid-un-Kisa v. Muhammad Ismail 
'Khan, 36 I. A. 168,175(1909); s. c., 13 C. W. 

N, 1182; Narsingh r. Jahi, )5 C. L. J. 3 
(1911); Purno Chandra r. Bejoy Chand, IS 
C. L. J. 18 (1913); Kuuwar PartaU Singh v. 
Bhabuti Singh, P.a. 18 0. L. J. 384 (1913). 


(4) Marivittil i\ Pathram, 30 M. 215 (1906), 
and consequently an objection to attachment 

held to fall under k. 278; Mathu r. 
Paramiuiwaran, 17 M. 1 a. J. 377 (190()). 

(5) Kristo Mohini'i! Dohscc v. lvalii>rosuilfi(> 
Ghosu, 8 (1 402 (1881); and see Nuwrojeo 
NuHBcrwanjco i’. Bapiiji iJossubhai, 5 Bum. 
L. 11. 1036 (1903). 

(6) Muttia Appasanii, 13 M, 504, 507 
(1890); Kasinatha Ayyar v. Uthuinaiisa 
Rowthaii, 25 M, 520, 532 (1901); Sadashiv 
t’. Narayan, 35 B. 402 (19M), disstmting 
from Bhagwati v. Banwari, 31 A. 83, F. B. 
(1908). 

(7) Sankaravadivaminal i'. Kumaiarimya, 

8 M. 473 (1886). , 

(8) Jathavedau v. Kunchu, 30 M- 72 
(1906). 

(9) Moheudro Narain Chaturaj v. (lopal 
Mondal, 17 C. 709, 777 (1890). 

(10) Bhubun Mohun Pal v. Nuudo Lall 
Doy. 20 C. 324 (1890).' 
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the said Code against a next friend, the latter, was not a party.(l) If the 
rights of parties are traiisfeired before decree, and if the transferee is made a 
party to the suit before decree, then he comes within the words “ parties to 
the smt.'’(2) A person who is sued in one suit in his personal capacity is in 
law a different person when suing in a subsequent suit in the capacity of aliebait 
or trustee.(3) In a recent case it was held that where a judgnient-debtor claimed 
property not in his personal capacity but as a nmlwalK who was not a party to 
the suit, the case did not come under this section.(4) 

The words “parlies lo the suit” are not now limited to judgment-creditors 
and judgmcnt-debtors.fS') The case of rival decree-holders has been held not 
to be within the section.fli) nor a third party objecting to the sale of attached 
projHu-ty'; (7) nor is a p<!rson who becomes a .surety for the apj)earance of a 
party himself a party to the suit.(8) In an order made under an a])phcation 
under 0. XXXIII. r. 12 for ])ay)acnt under 0. XXXIII. r. 10 or 11, Uovernment 
is deemed to be a party to the suit, and such an order is therefore under this 
section and appealable. (9) 

The Official Assignee is the representative of an insolvent debtor within 
the meaning of this section.(lO) A Court has no jurisdiction in execution to 
reopen the question as to whether certain persons brought on the record as 
representatives of the deceased plaintiff, and as such made respondents in an 
appeal, had been properly joined as parties to the suit.fll) 

“ Representative.”—Thi.s refers to all persons by or against whom tli<‘ 
decree may be executed (see as to this notes to sect. 36, unie). The term used 
is not ■■ iegal representative ” but “ represenlalivc.” The former terjn means 


(1) Oollcctov of Triohinopoly Suai’ania 
Knthna, 23 M. 73 0890) (no ai>|>oaI). 
iShiiilcirly as regards Collectors, see CoHcetor 
of Kathuugiri, 6 15. 590 (iSH2) [no ap{xtal, 
(.Collectors seeking Court Fees under sect. 412 
of Code of 18771; Collector of Kanara i\ 
Hedge, 16 B. 77 (1890) [same: revision]: 
ru/ilru Jauki v. (k)iicctor of Allahabad, 9 A. 
lU (188G); Secretary of State r. Bhagwanti 
Bibi, 13 A. 320(1891). 

(2) Kamoshwar Pershad r. Run Bahadur 
Singh, 12 C. 458, 403 (188t>). 

(3) Ham Krishna Mahopatra r. Mohunt 
Badma Charan^O C. W. N. 063 (l502). 

(4) Kali Prasanna Ghoso v. Gulam 
Rahman, 17 0. W. N. cclv. (1913); Kartiek 
Chandra v. Ashutosk Bhara, 16 0. W. N. 26. 

(6) Rainaswami Sastrulu v. Karnes* 
waramma, 23 M. 361 at p. 366 (1899). 

(6) Ram Chundor Hamiran, 11 (X W. N. 
433 (1906); Afzaloonissa Begum v. Parbutty 
Koonwar, 2 W. R. Mise. 41 (1865) [dispute 
in respect of proceeds of property sold ; no 
appeal]; Misreo Kowur i\ Buksh Singh 
Harsh 527 (1864) [dispute as to distribution 


of assets]; Ditm Dyal Hahoo r. Radha 
Muddun, 9 W. R. 223, 227 (1868); Sanjivi 
c. Ramasaini, 8 M. 494 (1885) fificonijietoncy 
of Kxecution Court ]; neo Lakshmi Ammah 
v, Ponnassa Meni>n, 17 M. 394 (1893) [no 
contest between the decree-holders; order 
under wict. 231 of last Code is one relating 
to execution and appealable |. 

(7) Luohmeeput Singh v. Lekraj Roy, 2 
W. R- Misc. 56 (1865); sec Raghu Nath JDas 
V. Badri Prasad, 6 A. 21 (1883); Sevu r. 
Muttusami, lU M. 63, 54 (1880). 

(8) Sikooram Agurwallah v. Komolokant 
Dey, 2 W. R. 66 (1805); as to surety's 
right of apjxjal, see Sheik Suloman v. Shivram 
Bhikaji, 12 B. 71 (1887); Ghoree Lai Jha 
V. Sheo Narain Singh, 8 W. R. 24 (1867), 

(9) Secretary of State p. Narayan, 35 B. 
448,450 (1911). 

(10) Miller v, Lukhimani Dobi, 28 C. 419 
(1901); 8. c., 5 C. W. N. 761 ; corUra Kashi 
Prasad v. Miller, 7 A. 752 (1886). 

(11) Vonkatachala Reddi v. Ventatarama 
Reddi, 20 M. 605 (1901). 

S 
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an heir, doviseo, executor, or administrator of a parl.y, or more strictly 
tiie last two persoiB only.{l) But a person it was held might bo representalivc 
within the moaning of this section who is not a legal re])resentativo in the sense 
state(l.(2) The Courts in India did not confine the, term to its primaiy meaning 
of execnitor or administrator, but have included heirs, executors before probate, 
persons in possession of property of the deceased (3) and persons taking 
joint property by survivorship.(4) A further extension was given to the 
term so as to include representatives in interest, such as assignees from 
a mortgagor of mortgaged property in proceedings for the execution of 
a decree against the mortgagor for sale of the nioltgaged property. (6) It 
was held in an early case (G) under the (’ode of 1882 that the word 
“ fcprcsentdlivc ” meant oidy peraons who succeeded to the rights of any of the 
parties to the suit after the decree was pas.sed. In this case it was held that 
Klin Baliadur was (is) not a legal re.jiresentative as he inlierited not from 
Kance Asmcdli Koer hut from her husband; (7) [h] that he was not a 
I'cpre.sentative under .seet. 244 because the transfer to him was not after 
decree; (c) that he was not a party as tlie suit was dismissed as against him. 
This latter ground would not now he .sustainable by reason of the Explanation. 
As regards the .second ground, it is to he observed that the Ekrarnama 
Inferred to was not merely before decree hut before the suit. It is, however, 
incorrect now to say that oidy those who take the interests of parties after 
decree arc r<!pre,seiitatives. A person who is a transferee within the meaning 
of the cases cited is equally such whetlier the transfer took place pending 
tlie suit before decree or after dccrec.{8) 'J'hei’e is no distinotioll between 
i he position of legal representatives added to the suit before and those added 
aftci’ decree.!!)) A person attaching decree is representative of decrce- 
holder.(lO) 

For the jmrposes of this section, the word “ repw'sentativewhen used 
in relation to a part.y includes the transferee of any interest who so far 


(1) Islian ChumhiV iSirkar v. Beni Mudbab 
tSirkai-, 24 U. 02, 71 (18!Ki); dislinguisbed 
in Kali v. Minrijan, 15 0. W. N. 711 (1011); 
lliidri Naraiii r. Kislieii Das, 16 A. 483, 487 
(1804); in Eanindru Dob Itaikut c. Raid 
Jugndishwfiri, 14 C. 3i0 (1886), E. B., the 
heir was indd not to bo the legal representii- 
tivo of tho c-vooutors on the will being set 
aside. 

(2) Madbo Da.s c. Kainji Patak, 16 A. 286 
at p. 201 (1804). 

(.3) Badri Narain v. Kishon Dos, eupin. 

(4) Poary Lai .Sinha i>. (lhandi Cliaran 
Sinha, II 0. W. N. 163 (1006). 

(5) Badri Narain r. Kisben Das, supra. 

(6) Kameshwar Pershad o. Bun Bahadur 
bifigb, 12 C. 458 (1886). In this ease as in 
Koshbohary Mookhopadya v. Moharani 
iSuruomoyee, 7 C. 403 (1881), the assignment 
was before suit. 


(7) Seo as to this notes to w'ot. .50. 

(8) Soc Sheo Narain r. Chunni 1/al, 22 A. 
243, 246 (1900), and notes, poxl. In Purnia- 
minddas Vallabda.4, 11 B. 506 (1887); 
Ramcbandra Kolatkar r. Mahadaji Kolatkar, 
0 B. 141 (1884) (diss. from in Bobari Lai v. 
Ganpat Rai, 10 A. 1 (1887)], the assignments 
wore jicnding suit; and soc also Azgar Ali 
V. Asaboddin Kazi, 0 C. WpN. 134 (1904); 
Gopi Nath Chattopadhya v. Sajani Kanta 
Bingh, 10 C. W. N. 240 (1905). 

(9) Sotli Chand Mai v. Durga Dei, 12 A, 
313 (1880); Shiv;^ni v, Sakharam, 33 B, 
.39 (1008). 

(10) Peary Moliun Obowdbry ». Romcsl 
Ohimdor Nundy, 15 G. 371 (1888); Sal 
Man Mull v. Kanagasabuiiathi, 16 M. 2C 
(ISIB); Krislinau i>. Venkatapathi, 29 M, 31f 
(1005). 
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aa Huch interest is concerned ia bound by the decree.(l) The follow¬ 
ing have been lield to bo Bucli transferees: an execution-purchaser of the 
judgment-debtor’s interest, provided that he is aflected by the decree, such as 
the purchaser at an auction-sale of tlie equity of redeni])tion in mortgaged 
premises; (2) a lessee of the judgment-debtor of attaclmd property; (3) a 
mortgagee of the judgment-debtor; (4) a second mortgagee taking his mortgage 
during the pendency of a suit on the first mortgage; (5) any person who at 
the time of the execution of a decree is a transferee of the same within the 
meaning of sect. 232 of the last Oode (now 0. XXI. r. 10), the term “ repro- 
sontative ” in tlic former section being held to inclu<le botli subsequent trans¬ 
ferees as well as those wlio pureliased directly from the person who obtained 
the decree: ((>) the purchaser of plaintiff’s interest in property in suit; (7) the 
purchaser of property which was at the time of the purchase under attachment 
in execution of the decree; (8) the assignee of decree of Apjiellate Court. (9) 
The transferee juust, however, be bound by the decree, and on tliis gi’ound 
tiic purcliascr of the intcr<5st of a tenure from the judgment-debtor was held 


(J) Ishau (JliundcT Sirkur t\ lieniniatlhub 
iSirkar, 24 ('. 02 (IBOO) [competency of Execu¬ 
tion Cuiirt], followed in Uincshanda r. 
j\Jahandra, 14 C. L. J, ^37 (1911); Oanga 
Das .Seal r. Yakub .Mi Dobashi, 27 C. 670 
(1899) [order appealable]; Dwar Bukah 
Sircar ('.^Fatik Jali, 26 H. 250 (1808) [coiri- 
])otcncy of Execution Ouurt]; Badri Narain 
i\ Jaikishen Das, 16 A. 483 (J894) [order 
apjjealable [; MathewMrm Gobardhan Tri- 
L*di, 28 492 (1900) [suit baiTod]; Para- 

mauanda Das v. Mahalxjcr Donji, 20 M. 
378 (1896); Miuakshi AeJii v. Chtnnappa 
Udayan, 24 M. 689, 692 (1901) [competency 
of Execution Court]; SJieo Naraiii v. Chunni 
Lai, 22 A. 243 (1900) [fluit barred]; Kaui- 
natlia Ayyar v. Uthumansa Kauthau, 25 
M.'529 (1901) [order appealable J. Soo cases 
cited ill Gulzari Lai v. Maelho Ram, 26 A. 
417 (1904). Madho Das v. Ramji Patak, 16 
A. 286, 291 (1894), distinguishing case of 
sini]»lu monoy-doerco jin which case suit 
luamtaiuable^ Sco as to thit^ case, Gur 
Piasad V. Ram Lai, 21 A. 20 (1898), a pur- 
ehasor pendente life is as much bound as a 
pui'chascT after decree; Shoo Narain v. 
Chunni Lai, 22 A. 243, at p. 246 (1900); 
Rodha Kishun Marwaii v. Hem Chandra 
Bose, 11 a W. N. 495 (1907); Poari Lai 
Singh V. Chandi Charan Singh, 5 C. L. J. 80 
(1906); B. c,, 11 C. W. N. 164. Aa to trans¬ 
ferees of partial interests, sec Pasupathy 
Kothanda, 28 M. 64 (1904); Hai-adhan v, 
Girish, 13 C. W. N. 98 (1908). 


(2) Isiian Cliuuder Sirkar v. Bouimadhub 
iSirkoTjtfMpm; Kasinatha Ayyar e. Uthumansa 
Rauthaii, 25 M. 521 (19tH); ref. to Sandliu 
Tarayanarr. Hussain Sahib, 28 M. 87 (1904); 
iSworama v. SomasuwUru, 28 M- 119 (1904). 

(3) Mathewson r. Gobardhan Tribcdi, 28 
0. 492 ; a. c., 5 C. W. N, 654 (1000). 

(4) Paramananda Das v. Mahabur Dos.sji, 
20 M. 378 (1896). 

(5) Hhco Narain r. Chunni LaJ, 22 A. 213 
(1900) {suit barred]; and Vendee of Mort¬ 
gagor ; Janki Prajsad v. Ulfat AH, 16 A. 284 
(1894); and see Tara Prasauua Boso v. 
Nilmuni Khan, 41 C. 418 (1913), distin- 
guiBhiiig Komminori Appaya v. Mangola 
Kaugayya, 31 M. 419 (1908). 

(6) Ganga Das Seal i’. Yakub Ali Dobaelii, 
27 C. 670 (19(W); Dwar Huksh Sircar v. Fatik 
Joli, 26 0. 260 (1898); Badri Narain v. Jai 
Kiahen Das, 16 A. 483 (1894). . 

(7) Monakshi Achi v. Chiimappa Udayan, 
24 M. 689, (i92 (1901); tho report says, 
“plaintiffs intoreMt’* aed (jit.; judgment- 
debtor. The plaiuGff was seeking to attach 
tho property, and the petitioner was claiming 
that it was subject to attachment. Tho 
roiKjrt docs not state by whom tho property 
was sold: Gulzari Lai v. Madho Ram, 2C 
A. 447, at 456 (1904). 

(8) Gur Prasad v. Ram Ijal, 21 A. 20 (1898); 
foil. Lalji Mai v. Nund Kishoro, 19 A. 332 
(1896); Kuppana e. Kumara, 34 M.450 (1910). 

(9) And claiming restitution: JaminlNath 
Roy y. Dharma Das Bur, 28 C. 867 (1906). 
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lot to be a ropreaentative of the judgaient-debtor.(l) Where property was 
purchased subject to an attachment, but the decree under which the attachment 
was levied was subsequently set aside, it was held that the purchaser was not 
}he representative of the judgment debtor within the meaning of sect, 244 of 
!;hc last 0odc.(2) A person who has purchased a putni holding at a sale in execu¬ 
tion of a money-decree, but has not had his name registered in the landlord’s 
'cgister, is bound by a subsequent decree fur arrears of rent obtained by tlie 
andlord against the registered folnidar and by the sale in execution of that 
iecree, and is therefore a “ representativewithin the meaning of the section; (3) 
IS is also a person to whom a transferable ocjoupancy holding was juortgaged 
jcfore its sale in execution of a rent decree; (4) as is also (where the landlord 
jf au occupancy-holding obtains a decree for rent against his recorded tenant) 
lu unriigistered transferee of the tenant into whose hands a portion of the holding 
lad prevdously passed,(5) and a inor1.gagw from the judgment-debtor aftc]' 
itl.achiuent.(G) 

Auction-purchaser.“A distinction must be kept between the case of 
in auction-purt^haser who, purchasing property affected by the decree, such 
IS the purchase of the equity of the redemption in a mortgage suit, is a repre- 
icntativc of the party whose interest is so purchased, within the meaning 
jf the castes cited in the last iiaragrapli and other cases, such as the auetion- 
)urchascr in execution of a simple money decree. The position of the latter 
vas the siibjccf. of some conflict of opinion under the prceeding Code. It 
>vas ill some cases held that sucli an auction-jmrohaser was not a party nor 
;he representative of a party to the siut.(7) Ou the other hand it was lu'ld 


(1) Kulu SaUu v. Bhagubati Dubya, b 
W. N. J27 (1901). iS'erf qtt. whethi'r it 

any difforoucc that the purcham* wiw 
Di'ior to deci‘c<‘. *Sce also Ram Naram c. 
DM'arka ^Jath Khottry, 27 ('. 204 (189i)). 
ivhero tUstiuguishiiig sah's by sheriff from 
ndey by tliu Registrar of tho H. C., the Court 
[K>iutod out that tho purchase was not of an 
nterest affected by the decree, and further 
dio applicant di<l not represent the judgment- 
debtor because thoir interests wore advorst*. 

(2) Ghafur-ud-din v. Hamid Husain, 32 A. 
129 (1909). For light of possession of pur- 
ha>Bor at a pulni sale, sec Srhnati Ki'ishna 
L*romoda Dassi c. Dwarka Nath Son, 17 C. 
W. N. 1092 (1913). 

(3) Surendra Narain Singh r. Gopi Sundari 
I)asi,32 C. 1031 (1905). 

(4) Sm. NIssa Bibi t\ Radha Kishore, 
11 C. W. N. 312 (1906). 

(5) Gopi Nath Chattopadhya v, Sajani 
K.anta Singh, 10 C. W. N. 240 (1906); 
Azgor AU V. Asabodin Kazi, 9 C. W. N. 134 
:i904). 

(6) Naiayauasawmi v. Soshaj>pariycr, 17 
U. L. J. 321 (1907). 


(7) Vishvanatli Churdu Naik r. Subrayu 
Shivappa, 15 K 2JK) (1890); Hira Lai 
Chatfe^rji c. Gourmoni Debi, 13 C. 320 (1886 ); 
Shivrum Chintaman c. Jiva, 13 B. 34, 37 
(1888) ; Gour Suiular Lahiri v. Hem Chundor 
Ohowdhuiy, 16 0. 305, 360 (1889); Sabhajit 
V. Sri Gopal, 17 A. 222, 224 (1894) [otherwi.se 
if he was a transferee within tlio moaning ofj 
sect. 232 (now 122). 8co, however, contra, 
Gulzari Mai v, MadJio Ram, 26 A. 447 
(1904)J, distinguished in Wilayati Begam 
i?. Nand Kislioro, 30 A. 231 (1908); Mahabir 
Prasad p. Partab Chaud, 22 A, 450, 451 
(1900) L“ in tliis case tlio parties to the suit 
were particc to tho proceedings; added to 
them was the purchaser, not as a repre- 
seiitativc of one of tho parties, but as a 
looker-on interested in tho result ”J; Gobard- 
lian Rai v, Bishan Prasftd, 23 A, 116, 117 
(1900) [distinguishing "between private sale 
and Court sale]. In Magan Lai v. Dosbi 
Mulji, 25 B. 031, 635 (1901), it was said that 
tho auction-purchaser was certainly not the 
i^presontativo of the decree-holder, and it 
was doubtful whether ho was a representative 
of the judgment-debtor. In Narain Aoharjee 
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that when a question arose witliiu this section the fact that th<' purcliasev wlio 
was no party to tlie suit was interested in the result was no bar to the u,pj)lication 
of the section. (1) This decision of the Privy Council was sonietimes under¬ 
stood as laying down that the auction-purchaser was a party or a representative. 
But this was not so ; all that was held was that his interest in the re.sult did not 
prevent the question being one between the paTtiea.(2) It was also held that 
tlie provisions of stict. 244 prohibited a stiit by a ])ari,y or his representative 
against an auction-purcliasor tlie object of whieli was to determine a question 
which properly arose between the parties or their representat ives relating to the 
execution of tlie decree. (.3) 

An auotiou-purcliaser therefore (other than one coming within the meaning 
of the eases cited in the last jiaragraph) is not a party or a representative of a 
Jiarty. 

The purcliaser of an undivided share must .sue for partition liy separate 
suit.(4) An unreeorded co-.sharerin a tonaney is not a representative in interesl. 
of the recorded tenant witiiin the meaning of Ibis section.(b) 

Sub-section (2).—This is a very just provision intended to remedy mere 
technical defects. Where a suit is instituted in the same (lourt, as has juris- 
tliotion to execute the, decree, tlie fact that the question has been made the subject 
of a separate suit in that Court instead of being determined by an order imden 
this section is not a matter aileeting jurisdiction but of jirocedure only,(6) and 
an objection on this account has been held not to be gi’omul of appeal.(7) The 


llhowdliry v. Gregory, 8 W. R. .304 (1807), 
Mahabir Siiigk v. Ram Bhagowan Chowbay, 
H C. 150 (1884), tlio sale appears to have 
been under another decree than tliat under 
fl'hich the question arose. In Anandi v. 
Ajndhia, SO A. 379 (1908), it was held that 
wi auetion-purehaser is the rcpreaentali^'e 

• the judgracut-dobtor, not of the docrec- 
loidcr (see Bhagwati v. Banwari, 31 A. 82 
1908)). In Mahadeo v. Rarsan, 51 C. W. 

542 (1911), it waa held that an auction- 
)ui’chascr who sets up an antagonistic title 
H not a representative of the judgment- 
lebtor. • 

(1) Prosunno Kumar Sanyal v. Kali Ras 
>anyal, 19 C. 083, 089 (1892) P. C.; applhKl 
n Pita V. Ohunibal, 31 B. 207, 216 (1900). 

(2) Maganlal v. Roshi Mulji, 25 B. 031, at 
t. 625 (1901), followed in Amir Rai v. Bardeo 
lingh, 6 C. L. J. 204 (1906). In Manikka 
Idayan p. Rajagopala Pillai, 30 M. 607, 509 
1907), the proposition appears to be laid 
own in such general terma. This case was 
issented from in Nadamuni t». Voerabhadra, 
4 M. 507 (1910). See also Narayan v. 


Umbar, 115 B. 275 (1911); and Krishna 
Satapaati r. Sarasvatula, 31 M. 177 (11108), 

(3) Balsi Ram v. Fattu, 8 A. 140 (1880) K. 
B. ; Rhani Ram v. Ohaturbhuj, 22 A. 80 
(1899); Raulat Singh v. Jugal Kishorc, 22 
A. 308 (1899); Surcmlra Mohini e. Amarash 
Oliandra, 39 C. 687 (1912). 

(4) Yelumalai v. Srinivasa, 29 M. 294 
(1906). 

(5) Joyfcara v. Praii Krishna, 13 0.,L. J. 
267 (1910); ISC. W, N. 512. 

(6) Purmessureo Pershad v. Jankoe Kocr, 
19 W. R. 90 (1873); Azizuddin Hossein v. 
Ramanugra Roy, 14 C. 005 (1882); Bird 
Mahata v. Shyama Churn Khawas, 22 C. 483 
(1896); Ram Saran Pando v. Janki Pande, 
18 A. 100, 107 (1895); cf, as to distinction 
between compoteney and irregularity in 
execution-proceedings ; Vishnu Sakharam v. 
Krishnarao Malhar, 11 B. 153 (1886); Ketli- 
lamma v. Kclappan, 12 M, 228 (1887). 

(7) PurmoBsurec Pershad v. Jankeo Koer, 
mpra: Azizuddin Hossein r. Ramanugra 
Roy. mpra; hoc also Khoda Bnx ?•. Sadti. 
14 0 L. J. 620 (1910). 
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burt iias thoretore considered and treated a plaint under the eirRumatances 
bated as an apidioation in execution (1) The Legislature lias now sanctioned 
his practice Loth as regards suits which should have been applications, as also 
n the converse case. 

Wh(‘re an appeal was erroneously prese.nted to the High Court as a first 
ijipeal from an order it refused to convert it into a first appeal from a decree 
inder this section in the old Code read with sect. 2 of that Code.(2) Where a 
nit was barred under the, provisions of this section but the order of the Court 
ixeimting the decree was erroneous, the. High Court suggested that the latter 
kuirt should review its ordcr.(3) 

Sub-section (3).—This suh-seetion corresponds, with aiuendmcnts, with 
lie last clause of sect 211 of the Code of 1882, whicli was added to that Code 
ly Act VII. of 1888. The Court executing a decree can go ini.o the disjiuted 
picstion of the transfer of tlie decree.(4) Indeed, the f]ue,slion whether 
i ])orson is a representative must he decided under this section and not 
)y sejiarate .suit.(.5) Tlie sub-section refers to a case where then' i.s a 
lispute between two or more persons as to which of Ihe.se i.s tlie rcjire- 
iontative of a person who had been a party to the suit.. It docs not 
nclnde a case in which there could he no representative as there was no 
oai'ty to he rcpve.sentcd.(G) Nor can an application by the a,ssignce of an 
uiction-jmrcha.ser to be placed on the record be dealt with under tliis 
lection, as the expression “ representative ” does not mean the. i-eprcsentativc 
if a party to the cxecution-proeocdings, hut of a party to the suit.(7)i' It was 
icld by the Madras High Court that the, ameudniout noted did not take away 
,lie right of suit at tlie instance of an a8,signee of a decree for a declaration as 
10 the, validity of his assignment; it being said to bo unreasonable to construe 
l.lie phrase “ and not hy a separate suit” as ajiplicahle to the question referred 
to in the amendment.(8) The snb-seotion has been amended so as to make it 
compulsory on the Court to determine the question of representation. See ante, 
“ History and scope of section.” 


(1) AziMuMin Hosaeuit). Ramanugra Roy, 
14 0. eo6 (188'2), at p. fiOSl; Bern Mahata v. 
Sbyama Churn Khawas, 22 C. 48.3 (1896); 
Jhaminan Lai v, Kowal Ram, 22 A. 121 
(1899); Lalraan Dun v. Jagan Hath Singh, 
22 A. 370(1900) [the Court refneed to intor- 
fero in second appeal as tho lower Court 
had not been asked to do so]; Mayan 
I’athuti r. Paknran, 22 M. 347, 349 (1884); 
Jotindra Mohan Tagoro v, Mahomed Basir 
Chowdhry, 32 0. 3.S2, 336 (1904); Pasu- 
pathy Ayyar «. Kothanda Rama Ayyar, 28 
M. 04 (1004); see Nowrnjee u. Bapuji, 6 Bom. 
L. R. 1036, 1041 (1903), the Conrt refusetl to 
do so as it would not ho the. proper Court, to 
exeeuto tho decree; and similarly in Cur 
Prasad v. Ram Lai, 21 A. 20, at p. 22 (1898). 
Tn iSheodihfll 8fl.hn e Tthsu'nn! 2Q 4 348 


(1907), it was held that tho Conrt should 
have done so. 

(2) Kodar Nath u. Lalji Saliai, 12 A.01( 1889). 

(3) Mohibullahu.Imatni,9 A. 229,231 (1887). 

(4) Dwar Buksh Sircar p. Fatik Jali, 20 C. 
2.60, 253 (1^98). 

(5) Beni Prasad Kunwar Lukhha Kun- 
war, 21 A. 323 (1899); in, however, Vakulab- 
harana v. Rangaiyan Chotty, 28 M. 367 
(1906), it was held not to bo obligatory on tho 
Court to proceed undof this section where tho 
right to apply was already svh^udice. 

(6) Beni Prasad Kunwar v. Mukhtosar Rao, 
21 A, 310, at pp. 319, 320 (1899). 

(7) iSreo Nath Qhoso u. Roma Nath Santra, 
3 C. W. N. 270 (1898). 

(8) Bommanapati Vocrappa V. Cliinta 

Tfnntji RrinJuftuo M 0(li. 
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An appeal lies even in .a ease in wliicli the que,stiou is not between the patties 
o th(i suit or their repre.sontatives, but only between the (loorcie-holder and a 
lorson claiming as his ns,signeo.(l) The eliect of this sub-section is to give the 
igbt of appeal against an order determining ■whether a party .apjilying for 
xcGution is or is not the representative of the deotcc-holder.(2) 

A .Judge who .stayed exeoution-proceeding.s, pending a suit in whie-h an 
sauc had been raised as to the validity of a will under which tlie applicant for 
ixccution claimed, was held entitled to act upon his determination of that issue 
n the oxcciition-procoedinga.(;j) 

The Code contains no provisions under which a reprosent.ativn of a deceased 
lecroo-holdcr ean have his name entered on tlie record when nothing 
■ernains to he done under the deerec beyond its execution, nor is there any 
lecessity for any sindi entry, as proceedings in execution do not abate on the 
udgment-creditor’s death, and bi.s represcritfitive.s are e.ntitlcd to continue 
;hein.(l) 

Explanation.—This Explanation has been added to remove a conflict 
)f (bici.-iions under the la.st Code. It was held by tlie Calcutta (.5) and AUaha- 
5ad(G) High Courts that persons who were exempted from tlie, ipioration of a 
lecree, by the dismissal, as respects them, of the suit, were tliencefortii strangers 
ind not iiarties to the suit and therefore no longer subject to tlie section. It 
was considered that as between the party exonerated and the decree-holder, 
10 question relating to execution could arise, because as against him tlierc was 
10 decree, to be executed. The Madras (7) and Bombay (8) High Courts, however, 
■ield on the contrary that a person was a party to an action, although he might 
have ceased l.o have, any connection -with the suit Ixiforc the decree, was passed 
ind would still come under that clause. The Legi.slnture by this Explanation 
has now adopted the latter vie.w. 


(1) Bomniaiiapafi Voorappa in <’hintu 
Kunfa Sriniv-.isa, 26 M. 204 (1002). 

(2) KriHhnama Ohariar v. Appasanii MiuUi- 
liar, 25 M. 545 (1901); and seo Ganga Gaa 
Soiil V. Yakub AU DobasM, 27 0. 670 (1899). 

(2) Bhawaniahankor v. Naranabanker, 1 
Bom. li. li. 56; h. c., 2.3 Boin. 536 
(1890). 

(4) Jc-shankar Mancharatn v. Banrlya 
I'ulifi, 2 Bnm. L. R. 887 (1900).^ 

(5) Ram Pcfrahacl u. Jagannath Ram, 30 0. 
134 ; fl. o., 6 0. W. N. 10 (1902); Rahimuddi 
Birkar v. Loll Moab, 29 0. 696 ; a. o., 6 0. 
W. N- 720 (1902); Kamoshwar Porshad v. 
Run Bahadur Singh, 12 0. 458 (1886) ; Gonr 
Kishnre Chowdhry v. Mahomed Hossoin, 10 
W. R. 191 (1868); but when an intorvonor 
had boon made a dofnmlant. and oxomptod 
from Iho operation of tho docroo, but diroctod 
by tho Appollato Court to pay coafa, ho was 
hold to bo a party to tho suit; Huroo Kiahoro 
V. Kalop KiHhoro, 8 W. E-. 114 (1867). 


(6) Jangi Nath v. Phundo, U A. 74 (1888); 
Miikarrab Hii.sain y. Hurmat-un-niHsa, 18 A. 
62 (1895); Kalka Prasad v. Basant Ram, 23 
A. 346 (1901) [party against, whom no decree 
paBBodh followed in Sheo Pargash v. Nawab 
Riilgh (1910), 32 A. 321. 

(7) Rjimaswami Sastrula v. Kameswarama, 
23 M. 301 (1899) } dissenting from Naga 
Mutha V. Ivamoswaramma, 15 M. 226 (1891); 
ff)lL in Vasudeva Upadhya v. 'J’irthasami, 19 
M. 331 (1893), whoro tlio part of tho decree 
which was being executed was not ogainst 
tho person in question']; Sankaradivammal 
V. Kumara Ramya, 8 M. 473 (1885); contra^ 
Gadecherla v. Gadeehorla, 21 M. 45 (1897), 
though it was held that a person against 
whom tho plaintiff had abandoned the claim, 
not 1 ) 011 ^ able to servo him with notice, was 
not a jMirty to th3 suit: Vonkatapathi Naidu 
tj. Sabra 3 ra. MudaU, 17 M. L. .J. 416 (1907). 

(8) Gouri V, Vigueshwar, 17 B. 49 (1892) 
[party to suit though not to appeal). 
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Appeal.—Tlie object of the section being that the Court having the 
parties (and other persons interested) before it, should decide all que.stions 
relating to execution arising between them, in place of allowing one or the othei 
of them to put his adversary to the delay and cost of a separate suit in case.s 
in which, but for this section, ii. might be possible for him to do so; in order 
to effect this object coini)letely, w'ithout injustice to the parties, an or-der under 
this section has been included within the definition ot decree in sect. 2 of the 
Code.(l) 

In order to determine whether an apjHsal lies, it must be first ascertained 
whether the case is one which falls within the section. In the first place, the 
order complained of must be one made by a Court executing a decrce.(2) If 
so, the question determined by it must be one relating to execution. If it 
i.s not, then, unless an appeal is elsewhere expressly given, there is none.(3) 
In the first place, there i.s a distinction between acts done in pursuance of a 
decree and acta done, i n execution of it. So an order passed in a suit for partition 
subsequent to the decree appointing a commission to make the partition is not 
an order in execution.(4) 

There is no appeal from an order not relating to the enforcement of a decree, 
such as an order of a Judge confirming the report of the commissioner for taking 
accounts refusing to require the defendants to give inspection of certain hooks, 
for such an order is not within the contemplation of the section.fb) Nor is an 
order appealable which is a mere ministerial act, such as a direction to a sub¬ 
ordinate officer to receive money, there being no question in controversy finally 
determined.(6) There is no appeal if the matter is one indircOuly and 
remotely relating to the execution of the decree.(7) But though the property 
may not be the subject of the decree, if it has been interfered with in execution, 
the matter relates to execution.(8) Where an order absolute for sale or foreclosure 
of mortgaged property has been made, any question that ari.scs as to that order 
has been held not to relate to execution of the deoree.(9) Nor is there an appeal 
against an order made when no question arises in execution of decree, the dccrct! 


(1) Mohondro Naroin Chaturaj ». Gtopal 
Mondal, 17 C. 769, 773 (1890). As to ordstB 
under the. Agra Tenancy Act, see Khorog 
Singh V. Polo Rom, 27 A. 31 (1904), overruled 
in Zohhro v, Mangu Lai, 28 A. 723 (1906). 

(2) Ramchandra v. Balmuknnd, 6 Bom. 
L. R. 780 (1904). 

(3) Nihal Chand v. Ohiitto Lai, 9 C. 214 
(1882). 

(4) Jogodishnry v. Kallash Chandra, 24 0. 
725, F. B. (1897). 

(5) Rnstomji Burjorji v. Ko.ssowji, 8 B. 
287(1884). 

(6) Hulas Roi u. Pirthi Singh, 9 A. 500 
(1887); as to th(' distinction between ad¬ 
ministrative and juditdal proceedings, see 
Sivagami Aohi v, Suhralimania, 27 M. 259 
(1903). 


(7) Raja Pudmanund Singh Baliadoor v. 
Doorga Perahad Doohoy, 4 C. W. N. 39 (1899) 
[execution-case dismissed for non-payment of 
process-fee]. ‘ 

(8) Appa Rao v. Vcnkataramaiutyainma, 
23 M. 65 (1899). 

(9) Akiltunnissa Bibec v. Rosplal Das, 25 
C. 133 (1897) [objection by the rej.reienlativr, 
that she was entitled to a share in the mort¬ 
gaged property. Separate suit lies to deter¬ 
mine the question], ,Taropado Gthoso v. 
Knmini Dassee, 29 C. 644 (1901) [objection 
that no notice was given before order absolute 
for foreclosure was made]; Hatim Ali Khun- 
kar ». Abdul tiaSur Khan, 8 C. W. N. 102 
(1903) [adjustment of decree: payment, 
before decree absolute]. 
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liaving beeu alvoady executed.(1) A question whether the decree itself is invalid 
is not one relating to execution.(2) Further, the question must b(‘ between 
parties or representatives, (3) not between a party and his representa¬ 
tive (4) or between co-deerec-hoIdcr8.(5) Sec notes on the terms ‘‘Patties/’ 
‘‘llej)resentativesand “Auction-Purchaser,” aMr. Again, assuming 
that the matter is one mentioned in the section, the order must fall within 
the definition of a decree. It must be an adjudication of the right claimed, 
and tlie determination must be linaL(6) It is not every order made in 
execution which is a decree, otherwise every interlocutory order in an 
execution-proceeding, such as an order granting or refusing process for 
the examination of witnesBes, would be appealable.(7) So an order merely 
determining a point of law arising incidentally or otherwise in the course 
of a proceeding and not refusing or granting relief, is not appealable,(8) 
nor is an order on an application to set aside a sale under 0. XXI. r. 9,(9) nor 
is an order for security in stay of execution, for it docs not determine the rights 
of the parties.(10) Nor is there an appeal when it is otherwise excluded, as in 


(3) Bttjha Roy v. Rainkutnar Porshad, 20 
C. 529 ; B. 0 ., S 0. W. N. 374 (1899) [amend¬ 
ing a sale-cortificati; U) correct boundaries). 
Saddo Kiinwar v. Bans) Dhar, 23 A. 470 
(1003) [order refusing to amend a sale-ccrti- 
licate]; l^himal Das e. Mt. Ganesha Koor^ 
I C. W. N. 658 (1897). 

(2) Arunachallam v. Murugappa, 12 M. 
503 (1899) [decree impeached on tho ground 
that though tho minor’s guardian consented, 
sanction of the Court had not been obtained], 
and Boe notes to Explanation IV. 

(3) Saddo Kunwar v. Bansl Dliar, 23 A. 
470(1901 ); Rashbeliary Mookorjoor. Mahar- 
ani SurnomoyeD, 7 C. 403 (1881) [applicants, 
aHsigncnfl from judgment-debtors before rent- 
decroe, which was being executed]; Mammod 
V. Loeke, 20 M. 487 (1897) [diaputo botwocu 
judgment-debtor and purchaser only] as re¬ 
gards auction-purchaser, see now clause (6); 
lihri Dutt y. Mowalal, 26 A. ^136 (1903) 
[order rcfusin| to entertain the objection of 
the mortgagor, judgment-debtor to tho sale 
of tho mortgage-decree in execution of a 
jnonoy-deeroo against tho mortgagee]; 
Ramadhar v. Narain Das, 24 A. 519 (1903) 
[order disallowing an objection by the 
judgment-debtor tliat more had boon 
delivered to the auction-purchaser than was 
included in the aale-oertificate]. Ghu3am 
Shabbir v. Dwarka Proaad, 18 A. 36 (1805) 
[order directing delivery of possession under 
as, 318 or 319 of the last C. P. Code to an 


auetion-purcluwer: application in status 
auction-purchaatM-, ref. Saddo Kunwar 
V. Bansi Dhar, 23 A. 476 (1901), which was 
an application to amend sale cortificato]. 
Appd. Bhima Das v. Mt. Ganeaha Koor, 1 
G W. N. 658 (1897). Contra, Muttia v. 
Appaaami, 13 M. 504 (1890); Murigeya v. 
Hayat Sahob, 23 B. 237 (1898) [clause set up 
on behalf of third party. But see notes to 
Exphination Ilf.]. 

(4) Maganlal Muiji v. Doshi Mulji, 25 B. 
G31 (1903). 

(6) Qvamonoo v, Radharaman, 5 592 

(1879). 

(6) Nihal Chand v. Ramoshwari, 9 C. 214 
(1882). See Kharag Singh v, Pola Ram, 27 
A. 31 (1904) [Agra Tenancy Act]. 

(7) Jogodisliury Doboa v. Kailash Chundra 
Laliiry, 24 C. 725, at p. 739 (1897), followed 
in Mukhtar Ahmad v. Mugarrab Husain, 
34 A. 630 (1912); and sco Lakshmia v. 
MaruDcvi,37 M. 29(1914). 

(8) Beharylal Pundit v. Kcdarnath Mullick, 
18 C. 4G9 (1891) [order directing that tho 
question whether tho docroo had boon oom- 
promisod, and satisfaction ontonid by tho 
fraud of the judgment-debtor, should bo tried 
on its merits under s. 244], Dcoki Nandan 
w. Bansi Singh, 16 C. W. N. 124, 125 (1911). 

(9) Asimuddi v. Pran, 15 0. W. N. 844 
(1911), 

(10) Saraswati Barmania v. Oolap Das 
Barman, 41 C. 160 (1913). 
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the case of an order in execution of a decree for possession under Bcei. 9 of the 
Specific Relief Act.fl) 

Tlie following orders have been held to be appealable. An ord(!r refusing 
to allow representative to take out execution until certificate granted under 
Act XXVn. of 1860.(2) An order relating to the fitness of a member of a 
religious institution to be appointed under a decree,(3) an order under sect. 87 
of the Transfer of Property Act extending the time for payment of the 
mortgage-decree (4) or refusing to enlarge time in a decree for redemption.tr)) 
An order refusing to grant reasonable extension of time to the mortgagor 
judgment-debtor to pay in the decretal amount,(G) or dcclaiing the amount 
due under a mortgage-decree under sect. 88 of the Transfer of Property 
Act.(7) or an order passed upon an application made under .sect, 89 of that 
Act,(8) or an order on an application by a mortgagor that the mortgagiM; judgment- 
creditor, having purchased a portion of the mortgaged property subject to his 
mortgage in execution of a simple money-decree by a third prarty, was bound to 
discharge his mortgage-debt,(9) or an order setting .aside a sale or refusing to 
set iisidc a sale,(10) or refusing to enforce; execution upon the application of a 
transferee on the ground that he is not a trsinsferee or representative, or on 
the ground of limitation,(U) or refu.sing to delermino whetluw an occup.uiry 
liolding is transferable according to custom or usage and is thcrelorc saleahh',(12) 
or erroneously holding that the same can he attaclicd and sold,(13) or an order 
refusing to set aside on appeal an order dismissing objecduons to the. execution of 
a decree for default,(14) or refusing an aptjdication of the judgment-ciobtor for 
recovery of the amount paid in excess of tbc decretal amount,(15) or an order 
disallowing the objoedion of a person who has l>ecn brougiit on the record of the 
oxocution-proeeedings as a re’presendaiive and who sets up a title of his own to the 
attached property; (16) or orders in proecedings for the delivery of possession to 
the auction-purchaser after sale in execution of the dccTee,(17) or an order refusing 


(1) iSouzEi V. Gulam Moidin, 20 M. 438 
(1912). 

(2) Hotilal V. Hardoo, 5 A. 212 (1882). 
(.3) Pnnnamhala v. Sivagnana, 17 M. 343: 

9. c., 21 I. A. 71 (1894). 

(4) Rahima v. Nopal Rai, 14 A. 520 
(1892). 

(5) Riingo V. Bhom.^etti, 2(1 B. 121 (1901). 
(0) Note to Hulas Rai v. Pirthi Singh, 9 

A. 500, at p. 503 (1837). 

(7) Aryan Bank v. Kamina Venkata, 20 M. 
237 (1902). 

(8) Mallikarjunadu v. Lingainurti, 25 M. 
244 (1902) [order refusing to pass an order 
absolut*' for saloh In, liowevcr, Pramatha 
«. Khetra, 29 0. 0.51 (1902), it was held that 
the order was not in oxeoution but in pro¬ 
ceedings in continuation of the original suit. 

(9) Ernsappa Mudali.ar v. Commercial 
Land Mortgage Bank, 23 M. 377 (1899). 

(10) Makka v. Sriram, 24 A. 108 (1901). 


(11) Badri Narain v. .Taikishen, 10 A. 483 
(1894). 

(12) Majcd lloasein v. Raghhar, 27 0. 187 
(1899); Gahar Khalipa Bipnri u. Kasimuddi 
Jamadar. 27 C. 415; e. e., 4 C. W. N. 657 
(1899). 

(13) Sitanath Cliattcrjoe v. Atmaram, 4 0. 
W. N. 671 (1900). 

(14) Lalnarain Singh r. Mahomed Rafi- 
uddin, 28 d 81 (1900). 

(15) Bhan Kunwar v. Mahtaf Singh» 22 A. 
79 (1899). 

(Ifi) Shankar Butt r. Harman, 17 A. 245 
(1895), following Panolianun Bandopadhya 
V. Robia Biboo, 17 C. 711 (1890); MadhuHu- 
dan Das v. Gobinda Pria, 27 Cal. 34 ; s. c., 
4 0. W. N. 417 (1899) [representativo ro- 
fiisting delivoiy of poBSossion]. Jogondra v, 
Gobinda, 35 0. 3G4 (1908). 

(17) Madhusndan Baa v. Gobinda Prla, 
supra. 
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to set aside a sale to a decree-holder purchaser, the decree in which suit had been 
set aside.(l) An order setting aside a sale under sect. 310 a of the last Code 
(now represented by 0. XXL r. 89), wlien the dispute is between the deoree- 
holdor and the judgincnt-dcbtor, (2) or an order refusing to set aside such sale 
when the dispute relates to exeeution,(3) or an order determining whether a 
])arty applying for execution is or is not the representative of the decree-holder,(4) 
or an order disallowing objection that the value of the property specified in the 
salo-proclam.ation was grossly inadequate,(5) or an order directing delivery 
of po.ssession of property sold under a mnrtgagc-dem-e. though purporting to 
be. under sect. 33!) of the last Code,(6) or refusing delivery of possession of pro- 
])CvtieB sold to a decree-holder niortgagcc or a decree-holder in execution of his 
decree,(7) or an order refusing delivery of possession of jewels not subject- 
matter of decree retained in Court..(8) or an order rcfu.sing to stay sale for under¬ 
valuation.(9) All orders staying execution of deerees, wlietliei passed by the 
Oonrt which made the de.cixie, or by the fiourt to which it is sent for execution. (10) 
An order directing stay of execution of a decree on security being furnished by 
the judgnient-dehtov i.s apjnnilable by tbe judgment-debtor on the gi'onnd that 
tlic security ordtu’ed is ('xcessivc.(ll) So is an order in tbe execntion-proeeedingp 
wliereby the right of a defendant against whom no dec.ree has ])een passed is in¬ 
vaded (12) Oi' wliere the judgment-debtor alleges franil in execution-proceedings 


(1) Un*ec]miil v. Srjnatli Roy, 27 810; 

B, c., 4 C. W. N. 002 (I'lOO). 

(2) Kri])aiui(rli I’ul )). Kara Laksiiii 
Dasya, I C. W. N. 703 (J897); PJml ChanJ 
r. Nuraiugh IVcshaO, 28 0. 73 (1899); but 
SCO Asinnnldi c. Pran, 1.0 0. W. N. 844 
(1911). 

(3) Murlidliar v. Ananila Rao, 2.7 B. 418 
(1000). Covlra, Macanlal v. Do.shi Mulji, 25 
R. 631 (1901), when a question artsos 
betweon a party and hi.s roprcBcntative. 

(4) Krishnania (Ihariar v. Ap^jasami Mnda- 
li.ar, 25 M. 545 (1891) [application for oxocu- 
tion by a\;cceBS0r3 of a trustee decree-holder 
who was alleged to have been Bnaponded); 
Radii N.arain r>. Jaikishen Has, 10 A. 483 
(1894); Gutij^ Ihis Seal v. Jaknl) All, 27 
0. 670 (189S1). 

(5) Gnnga Prosad v. Rajeooinar (lliose, 30 
0. 617 (1903). 

(6) Ram Narain Sahoo f. Band! Pershad, 
31 <1. 737 (1904) fin order to see under wlaat 
.seel ion case comes, (.'onrt must look into 
trim nature of ajiplieation not merely lo 
the statement of the party], followed in 
Mangayya i>, Srinimtdn, 24 M. L. <T. 477 
(1913). ’ 

(7) Kasi Nath Ayyar v. ITtJuimansa, 2r> M. 


529 (1901); see Kattayat I’atliumaryi v. 
Raman Mcnon. 25 M. 740 (1902), in which 
it wafj held «uit was barred. 

(8) ApjKi. Rao V. Venkataramanayamnm. 
23 M. 65 (1899) [on the ground that though 
t.ho jewels wore not subjeet-rnuttor of the 
decree the property hafl been interfered with 
in courac of execution]. 

(9) Sivasami Naickar Ratnasami 

Naickar, 23 M. 568 (1900). Cnnfra, Sivagant 
Achi p. Suhrahnmnia, 27 M. 259 (1903), 

(10) Glmzidiii v. Fakir Bakhsh, 7 A. 7ll 
(1884); Musaji Abdulla v. Damodar Ras, 12 
B. 279 (1888) [order under s. 545]; Mahanl 
Ishwargar v. Chudasama, 12 B. 30 (1887 
[under b. 646]. Provided that tho order is 
by the (>ourt of oxocutioii: Ramchandra v. 
Balmukund, 0 Bom. R. 780 (1904). 

(11) Udoyadeta Deb p. Grogaon, 12 C. 624 
(1886), 

(12) Vibhmiapriya w. Vidiamtihi, 22 M. 131 
(1898) [appeal diMmisHod as no invasion ha« 
taken place]; Ramaswami Sastralii v 
Kamcswarainma, 23 M. 361 (1899) F. B 
DiBBented from at p. 3i>4, Appel, p. 366 
■Dissented from Kalka Prasad «. Basant Ram 
23 A. 340 (1901). Soo subject difloussod ii 
notes to BTplanation, ante. 
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on the part of the decree-holder or auction-purcliaaer.(l) An appeal lies 
in an application to set aside a sale under sect. 173 of the Bengal Tenancy 
Act and 311 of last Code where the auction-purchaser is the henainidar of the 
judgment-debtor: (2) and from an order upon an application to deposit 
landlord’s fee under the Bengal Tenancy Act and for confirmation of the sale 
and grant of sale-certificate ; (3) and an order allowing the judgment-debtor’s 
jbjection to delivery of possession to the auction-purchaser on the ground that 
;he sale was invalid as the landlord’s fee in the manner required by the Bengal 
Tenancy Act was not paid and the sale could not be confirmed, (4) But an 
ffder under sect. 174 of that Act was held not within the seotion.(5) Where 
. Small Cause Court decree was sent for execution to the regular Court of the 
listrict and an order was passed under sect. 244 by that Court (Subordinate 
fudge), held that an appeal lay to the District ,Tudge.(6) 

The Court can require an appellant from an order made under this section 
lU execution of a decree to give sexsurity for the costs of the appeal and of the 
original 8mt.(7) 


Limit of Time for Execution. 

48 . (1) Where an application to execute a decree not being 
' Execution bamd in a decree granting an inguiMiion\i&^\)&&[L 
certain cases. jio order for tJte execution of the same^ decree 

shall be made upon any fresh application presented after the 
expiration of twelve years from— 

(a) the date of the decree sought to be executed, or, 

(b) where the decree or any subsequent order directs any 

payment of money or the delivery of any property 
to be made at a certain date or at recurring periods, 
the date of the default in making the payment or 
delivery in respect of which the applicant seeks to 
execute the decree. 


(1) Ncmi Chand Kanji v. Dino Nath, 2 C. 
W. N. 091 (1898) [88.244 and 311, and second 
appeal lies at the instance of auction-pur¬ 
chaser] ; Hiralal Ghosh v. Chundcr Kant, 3 
C. W. N. 403,20 C. 539 (1899); but no second 
appeal lies where none of the fiuostions under 

B. 163 of tho Bengal Tenancy Act arc decided: 
Monmohini Dassi v. Lackhinarain Chandra, 
28 C. 110 (1900); Parashram v. Balraukund, 
32 B. 572 (1908). See cases cited in not^ 
“ Fraud.” 

(2) Chandmonee v. Santomonco, 24 C. 
707; fl. c., 1 C. W. N, 534 (1897) [second 
appeal]; iu Koghu Singh f. Misri Singh, 21 

C. 826-(1894), there was no appeal as appellant 


was not a party to the suit, ref. to Kara- 
bandhu v. Harish Chandra, 3 C. W. N. 184 
(1898). 

(3) KrisKna Chundor Butt v. Anukul 
Chunder, 0 G. W. N. 190 (1901). 

(4) Mohim Chandra Bhuttacharjoo v. Ram 

Loehaii Boy, 7 C. W. N. 591 (1903) [second 
appeal]. , • 

(5) Kiflhori Mohun r. Sarodamani, 1 C. W. 
N. 30 (1890), foil. Sulh Norain v. Goroko 
Persad, 3 G. W. N. 344 (1898). 

(6) Peary Lai Singh v. Radha Nath Singh, 
11 C. W. N. 861 (1907). 

(7) Bagdu V. Ghandrabhan, 24 B. 314 J 
s. c., 1 Bom. L. R. 837 (1899). 
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(2) Nothing ill this section shall be deemed — 

(a) to freclude the Court from ordering the execution of a 

decree upon an application presented after the expira¬ 
tion of the said term of twelve years, where the 
judgment-debtor has, by fraud or force, prevented 
the execution of the decree at some time within 
twelve years immediately before the date of the 
application ; or 

(b) to limit or otherwise affect the operation of article 180 of the 

second schedule to the Indian LimiMion Act, hsi 7 .( 1 ) 

“Where an application to execute a decree.”—Tins was held to 
jueaji aiiy application to execute a decree, and waa not confined to the lunt 
application preceding the expiry of 12 years froni either of the points of tiine 
mentioned.(2) The former Hectio}i refeiTcd only to decrees for the pay¬ 
ment of money (^) oi delivery of other propeity. A decree for tl.o sale of 
gagod property was held not to be a decree for the paymeiit of money, even 
tliough the judgnient-debti>r was personally liable for the deficiency.(4) The 
application of the provision has apparently Ix'fm extended to all decrees with the 
exception stated. 

The words “ and granted " have In'en omitted. *' Umnled has been jickl 
to me,an “ admitted " (5) as stated in U. XXL r. 17, and in addition there has 
b(Mm issue of process in execution.(fi) Amj fresh u-pflicalwn ” has been sub- 
statuted for “subsc(|uent ujjplication,*’ (7) with a view to rentlering it dearer 
that ancillary applicatioirs merely to <'omplek'! arrested execution uic not 
obnoxious to the bar.(8) It has been held that since the right to enforce a 

(1) Art. 1S3 of Act IX. of 11K)8. lianrrjc'o, (’. 744 (1889); Chengaya v. 

(2) Tilcsliar Kiii v. Parbut i, 15 A. 108 Appasanii, U M. 172 (1882); Paraga Kuar r. 

(1803). Bhagwan Din, H A. 301 (188(5); Kamadhar 

(3) Bal Cbaml r. Kaghiinath Das, 4 A. 155 v. Bam Dayal, 8 A 53(5 (188(5); Kam Nuwaz 

(1881); PahaUvaii Kingh r. Naraiu, 22 A. 401 KaniOharan, 18 A. 40, at p. 51 (1895); but 
(llX)Q); diet, in Maharajah of Bonarca see Motichand r. Kriahnarav Ganesh, 11 B. 
c. i.alji .Singh, 24 A. 636 (1912). 624 (1887). 

(4) Pazil Howladar r. Krialma Buiidhoo (7) As to this torni which asHumed that 

Iloy, 25 0. 580 (1807); Ram Charan Bhugat the previous application to execute had bc^on 
V. Shcoborat Rai, 16 A. 418 (1894); Kartick mode under the Code itself [Annaji Appaji 
Nath Pandoy r. Juggornath Kam Marwari, v. Bamji Jivaji, 10 B. 348 (1880); Ashoo- 
27 C. 285 (1899^ dissented from ir^Abdullah tosh Dutl r. Doorga Churn ChatU^rjeo, 6 C, 
»5’uhib V, Oosrnan Sahib, post; rof. Chandi 504 (1880)J, seo Gandharap Singh v. Shoo- 
Charan Koy v. Ambika Charan Dutt, 31 C. darshan Singh, 12 A. 571 (1890); Kahim Ali 
702 (1904); disB. from Jadu Nath Prasad v, Khan v. Phul Chand, 18 A. 482 (1896) j Vira- 
Jagmohan Das, 25 A. 541 (1003); Pahalwan ramaw.Annasami, 6 M. 359(1883); Sreonath 
Singh V. Narain, 22 A. 401 (1900); Abdulla Gooho r. Yusoof Khan, 7 C. 556 (1881); Mus* 
Sahib i’. Doctor Oosinan Sahib, 28 M, 224 harraf Begam v. Ghalib Ali, 6 A. 189 (1884); 
(1904); Vaidhinadaeamy Ayyar v. Soma- Ram Sarup v, Dasrath, 33 A. 517 (1911). 
euudram Pillai, 28 M. 473 (1904). (8) Kamsilla v. lehri Singh, 32 A. 499 

(5) Dewan Ali v, Soroshibala Daboc, 8 C. (1910); but this has been dissented from in 

207 (1881). Bisheshwarp. Jasoda, 17 C, W. N. 622 (J913)- 

(6) Nilmoney Singh Deo n. Bhiessur 



d( 3 ct (30 is a substantive right, anil not matter of procodurOj tins Bcotion canno 
bar the cxocutiori of decrees wiiich were alive when the present Code came inti 
force. 

Execution/’—’See note as to bar to future execution.(l) Where a secoiu 
application was made at a time when it was barred, a third was held barred thougl 
])rcsetifced within three years of the 8econd,(2) 

“Twelve years.’’—A decree for payment of money was modified oi 
upped; hold that the decree to bo executed being the decree made on appeal 
the 12years mentioned in this section ran from the date of the appellate decree.(;j; 
The period of limitation under this section is absolute, and will not he extended 
on the ground of the minority of the decree holder.(-l) It cannot be extended 
by an agreement between a decree-holder and a judgment-debtor.(r)) 

“At a certain date, or at recurring periods,”—The former section 
referred only to orders for payment or delivery at a certain date. (6) and occasion 
has been taken to embody rulings (7) declaring that decrees directing periodical 
payments arc within the meaning of the section. 

“ Fraud or force.”—Fraud or force on the part of a judgment-debtor gives 
a new staitiug-point for the period of limitation and an application for the 
execution of a decree may be granted at any time within 12 years after the 
date in which a judgment-debtor bas by fraud or force prevented execution of 
a deci'ee.(8) In order to obtain the benefit of the j)rovi.so it is not necessary 


(i) Mungul P(.irsliii<l Diuhit t’. Gnja Kant 
[.^ahiri, 8 C. 51 (1881); Ram Kiqiat v. Rup 
Kuari, (i A. 269 (1883); Kunji Mai v. 
Kaiihia Ul, 7 A. 373 (1880); Dirikor BaUal 
V. Hari Shridhar Aptu, 14 JJ. 200 (1889); 
Gourmoni 1 )abeo v. Jagat Chandra Audikhori, 
17 57, 63 (1889); Nancliandu. Vithu, 19B. 

258 (1894) ; Kui>pu Ammal v. Saminatlia 
Ayyar, 18 M. 482 (1894); Vonkatanaraaimha 
V. Papainmah, 19 M. 54 (1895); Futteh 
Narain Chowdry r. Cliundrabati Chowdrain, 
20 C. 551 (1892); Bandey Karim v. Romcali 
Cliundor Buadopadhya, 9 0. 05 (18i^); 
Biioboona v. Jobraj Singh, 11 C. Ju R. 277 
(1882); Balicband Bbudar v. Bai Shivkar, 
15 B. 242 (1890) [foil. Nepal Chandra 
Sadookban v. Amrita Lall Sadhookhan, 26 
U. 888 (1809)]; Manjunath Badrabhat r. 
Venkatesli Govind, 6 B. 54 (1881); Ilurro- 
Hoondary llaasioe v. Jugobundhoo i)utt, 6 C. 
203 (1880); Narhar v. Kriahnaji, 36 B. 308 
(1912); 14 Bom. L. R. 381. 

(2) Bhogwan Jethiram v» Dbondi, 22 B, 
(1896). 

(3) Mahomed Mohdi Bella r. Moliini 

Cliowdhry, 34 874 (1907); Muhammad 

Uuzi V, Karbalai Bibi, 32 A. 130 (1909). 


(4) Haniaiia v. Babu, 24 M. L. J. 96 (1912); 
37 M. 186; but Hce Midnapur Zeiniudary t\ 
Naresh, 16 C. W. N. 109 (1911). In the 
former case it was lield that whcthcl a 
decree is comp](‘to or not must bo dccidetl 
by the law in force when the decree was 
mode. 

(5) Raghunatli Kashi Prosad, 15 C. L. 
J. 078 (1911); and see Bhagwaut Ram 
Chandra v. Kaji Mahamad, 36 B. 498 (1912); 
and Jwraj v. Babaji, 29 B. (i8 (1904), jioriod 
cannot be extended. 

(G) See YiLSuf Khau r. Hirdar Khan, 7 M. 
83 (1883); Sabhanatha Diksbatar e. Subba 
Lakshmi, 7 M. 80 (1883); Kaveri v. Nen- 
kamma, *14 M. 396 (1890)i; Jogobundhoo 
Dass V. Huri Rawoot, 16 0. JO (1888); Bal 
Chaiid V. Raghunath Jlass, 4 A. 155 (1881); 
Jhoti Sahu v. Bhubun Gir, 11 0. 143 
(1884). 

(7) Lakshmibai Bapuji v. Madhavniv 
Bapuji, 12 B. 65 (1887); Ashutosh Bantierjeo 
V. Lukhimoni Dobya, 19 C. 139 (1891). 

(8) Venkayya i’. Raghava Ghorlu, 22 M. 
320 (1899); Mohsin Ali i’. Maaum Ali, 34 
A. 20(1911). 
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J'iRT 11. 

Sue. II). 

that a judgment-creditor should prove that the fraud of the judgnicut-dehtor 
continued so as to prevent execution of the decree at any tiino.(l) The action 
of a judgihent-dehtor, wlio, knowing that a warrant of attachment has issued 
against his moveable property, locks up his house and so prevents the moveable 
property therein from being attached, amounts to fraud,(2) as also a frivolous 
application to set aside the decree made for the purpose of delay (3) and pre¬ 
venting (4) or evading(6) arrest or attachment.{6) The word “fraud” hero 
has a wider sense than that in which it is generally used in English ]aw.{7) 

Article 180 , Limitation Act,—^The former section which prescribed an 
absolute period of limitation, and was apparently rendered applicable to a High 
Court by sect. 638, was in conflict with ai-ticle 180 of the Limitation Act, which 
permits a revivor in the case of decrees of High Courts and orders of His Majesty 
in Council. Statutory authority has therefore been given to the rulings which 
declare that article to be independent of the section.(8) This is art. 183 of 
Act IX. of 1908. 


Teansferees and Legal Representatives. 

49 . Ever)" transferee of a decree shall hold the same 
Transferee. subject to the equities (if any) which the 

judgment-debtor might have enforced against 
the oijgiual decree-holder. 

Transfer subject to equities.--Sec as to the application of tlii.s wcil- 
kiiown principle, first enacted by the Code of 1877, cases citcd.(9) 11, the 
iTolder of a usufructuary mortgage over the propwty of Jl, obtained against 
the latter a simple money decree,- which had notliing whatever to do with the 
mortgage or the debt secured thereby. H transferred this simple money 
decree to M. Held that there was nothing to prevent M from bringing to sale 
ill execution of this decree the property mortgaged by B to 11.(10) A 


(1) Vcnkayyti r. Uugliava C'harlu, 22 M. 
{I8!)U); Mohsin Ali v. Manum Ali, 34 

A. 20 (1011). 

(2) Ib. 

(3) .^bdul Khadir r. Shaiva Havulbar, 
35 M. 070 (1<II 1); 22 M. L. J. 35 ; Nathuram 
V. Kriahna, 21 M. L. J. 270 (1913); Kai Sham 
Kissen v. Damar Kumari Dobi, 11 C. W. N. 
440 (1900), 

(4) Bhagu JetJia v. Bawasaleb, 9 B. 318 
(1885). 

(5) Pattakara Aniiuraalai v. Hangasami 
Ohotti, (j M. 365 (1883). 

(6) Visalatihi Ammal v. Sivasankara 
Taker, 4 M. 292 (I88J). 

(7) Raghunath v. Kashi Prosad, 15 C. 
L. J. 678 (1911). 


(8) Soo Mayabhai l^iembliai i’. IVibliu- 
vandas, 6 B. 258 (1881); Ganapatiii v. Bala* 
flundara, 7 M. 540 (1884); Putteh Narain 
Chowdhry v. ChundrabatJ Chowdhrain, 20 C. 
561 (1892); Srookriahna Doss v. Alumbi 
Ammal, 36 M, 10 (1911). 

(9) Simiu Pandaram v. Santhoji Row, 26 
M. 428 (1902); Kristo Rainani J^aeseo r. 
Kedar Nath (Jhakravarti, 16 C. 619 (1889); 
Griah Chundcr Soin v. Obhoy Churn MuUiek, 
6 0. L. R, 498 (1880); Kaim Ali Jawardar v, 
luakhikant Chuckerbutty, 1 B. L. R. 23 F. B. 
(1868); Ram Chundur v. Mohendro Nath 
Bose, 21 W. R. 141 (1874). 

(10) Banh Bal v, Manni Lai, 27 A. 460 
(1905). 
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transferee was hold piohibited from seffilig mortgaged propfU'if IH 6X6CUtlOU 
oi the decree tranBierred to him by sect. 232 of the last Code if not also 
by the present 8oction.(l) 


28t.] 50. (J) Wlu’re a judgment-debtor dies before the decree 

, , has been fully satisfied, the holder of the 

Legal lenresentatiue. , i ii rt ■ i ^ 

decree may apply to the Court which passed 
it to execute the same against the legal representative of the 
deceased. 

(2) Where the decree is executed against such legal lepi eseiita- 
tive, he shall be liable only to the extent of the property of the 
deceased which has come to his hands and has not been duly 
disposed of; and, for the purpose of ascertaining such lialiilify, 
the Court executing the decree may, of its own motion or on 
the application of the decree-holder, compel such legal repre¬ 
sentative to produce such accounts as it thinks fit. 


“Where a judgment-debtor dies.”—^I’lie section contempliitcs the case 
ol a person who, being aUve when a dociee is passed against him, dies boioro 
o.xocution is fully had of that decree. Where, therefore, a pai'ty to a suit was 
dead before even the plaint was filed, and a deereo. was given against him, if 
was held incapable of eiilorceinent.(2) Where, however, after the trial is con- 
eluded, judgment is reserved, and after that a party di<is, then on the. jrinciple 
twlus curiw nemini favit mjuriam, judgment may be entered up nunc pro tunc and 
the decree is a valid decrec.(3) An attachment,(4) and execution proceedings 
generally,(5) do not abate, and the section does not apply to cases where the 
judgment-debtor dies after attachment but before sale.(6) Nor does it apply 
to a decree-holder seeking possession, if the order for it w'as passed prior to the 
death of the judgment-debtor; (7) nOr does the Code contemplate the rcju'c- 
sontatives of the judgment-debtor being placed on the record after the appellate 
decree has been passed.(8) This section applies to an appeal filed during the 
life of a judgment-debtor, but beard after bis death.(9) 

“ Holder of the decree.”—That is the person whose name appears on 
the record as the person in whose favour the decree was made, or some person 
whom the Court by order has recognized as the decree-holder from the original 
plaintiff or his representatives.(10) 


(1) Jwarathnam Mudaliar v. SrinivaKa 
Mudaliar, 17 M. L. J, 603 (1907); 31 M. 33. 

(2) In re Girendronath Tagore, 14 B. L. K. 
L. C. 334 (1876). 

(.3) Chetan Charan Bati u. Balbhadra Baa, 
21 A. 314 (1899), and cases there cited, 

(4) Sheo Prasad v, Hira Lai, 12 A. 440 
(1889). 

(5) Gulabdas v. Lakshmau Narhar, 3 B. 
221 (1879). 

(6) Sheo Prasad r. Hira Lai, 12 A. 440 


(1889); diss. from Romaflami v. Bagirathi, 0 
M. 180 (1883). 

(7) Bryakka v, Fakira, 12 M. 211 (1889), 

(6) HirachandHarjivandas v. Kasturchaud 
Kasidas, 18 B. 224 (1893); dist- in Puru- 
shotam v. Rajbai, 34 B. 142, 160 (1909). 

(9) Narendra v. Gopal, 17 C. L. J. 634 
(1912). 

(10) Paupayyah v. Narasannah, 2 M, 216 
(1880). 
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“May apply to the Court.” —It was held, \mder the last Code, hy the 
Calcutta High Court, that an application to execute a decree against tlic legal 
representative might also be made to tlie Court to which a decree was traus- 
feri’ed for execution.(1) More recently a Full Bencli of the Madi'as High 
Court held that wliere a decree of one Court had berm transferred to another 
Court for execution, an application by the decree-holder under this section to 
e.xecute the decree against the legal rcirrcsentatives of the deceased judgment- 
debtor must be made to the Court which passed the decree, and not to the 
Court executing the same. (2) But the same Court has held that an order made, 
by the executing Court is not wholly void, and that an objection on tliis gi'ound 
may be waived.(3) 

“ To execute the same.” —The. sulrstantive application should be, in the 
words of the section, one for execution of the decree. But an ajiplication for 
substitution of the legal representatives of a deceased judgment-debtor ha.s 
been considered in substance an application for execution.(4) 

Liability of representative. —Tliis section provides that the Court cxeciit - 
ing the decree is to ascertain the liability, that is to inquire whether any particular 
property in the hands of the representative or which came, to liis hand.s, was 
the property of the deceased debtor, and if it has been disposed of, whether 
it lias been duly applied. The question whether property is available for 
execution is a question relating to execution under sect. 47, and must, when it 
arises between the persons mentioned in that section, be determined thereunder 
.and not by separate suit.(5) “ He shall he liable only to the extent, etc.," iudicate.s 
tiiat two kinds of jiroporty can be attached: first, property of the debtor found 
in the hands of the representative ; and secondly, property of the representative 
from whatever source derived, to the extent to which he has wasted the assets 
deScended to him without satisfying the debts of the deceaBed.(6) The repre¬ 
sentative is, however, liable, summarily, only in respect of the jiropeity actually 


(1) Sham Lai Pal i\ Modhu Sudan Sircar, 
22 a 558 (1895). 

(2) Swaminatlia Ayyar v. Vaidyanatha 
Sastri, 28 M. 4(>fi (1905); and sco Hirachand 
Harjivandafl r. KaRturchaiul KaRidafl, 18 B. 
224 (1893). 

(3) I'hamboo Pillai v. Sriramulu Naidu, 17 
M. L. .T. 300 (1907). 

(4) Jogondr^Nath Roy t*. Rasift Chandra 
Uanerjee, 2 C. L. J. 544 (1905). 

(5) Kuriyali v, Mayan, 7 M, 255, 257, 258 
(1883); Punohanan Bundopadhya v. Rabia 
Bibi, 17 C. 711 (1890); Rajrup Singh r Ram- 
golara Roy, 16 C. 1 (1888); Mungeshar Kuar 
V. Jamoona Prashad, 16 C. 603 (1889); Rag- 
hubar Dial v. Hamid Jan, 12 A. 73 (1889); 
Niinba Harishet v. Sitaram Paraji, 9 B. 458 
(1885); Mulmantu v. Ashfak Ahmad, 9 A. 
606 (1887) i Ravunni Menou v. Kunju 
Nayar, 10 M. 117(1886) j Chintamonoy Butt 


V. Mobesh Chandra Banerjeo, 23 C. 454 
(1896). »See other cases and notes to sect. 
47, Seth Chand Mai i\ Durga Dei, 12 
A. 313 (1889); Coknlsingii v. Kisansingh, 
34 B. 546, 552 (1910). 

(6) Rajrnp Singh v. Ramgolam Roy, 16 C. 
1, at p. 5 (1888); Chintamoney Butt v. Mohesh 
Chundra Banerjeo, 23 C. 454 (1896). As to 
whether creditors can sue and can follow 
property into the hands of third parties, see 
Bazayet Hossein t\ Booli (.^hand, 4 C. 402 
(1878); s, c., I A. 211 : Greender Chunder 
Ghose V. Mackintosh, 4 C. 897 (1879): Nar- 
singh Bas v. Najmooddin Hossoin, 8 C. 20 
(1881); Mirza Mahomed v. Widow of Balma- 
kund, 3 I. A. 241, 246 (1876); Oriental Bank 
V. GobinloU Seal, 10 C. 733 (1884); Mt. 
Wahiddunnissa r. Mt. Shubratton, 6 B. L. R. 
64 (1870). 
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T(ic.civc,(l by biiii or laken inH> Ids diBi)OBi1,ion.(l) Wlicii an application is made 
under this soctioii tho Court sliould, under 0. XXI. r. 2], issue notice on the 
person nanied calling uj)on Liiu to sliow cause wliy the decree should not be 
executed against him as such representative. If he denies that he is so, the 
Court which passes a decree decides whether the person against whom execution 
is sought is tlie legal representative, though it is for the Court executing the 
dce.ree to decide to what extent such person is ]ial)Ie.(2) Tho decree-holder 
should show that property of the deceased has come into the possession of his 
veprese.utative, and it is then on the latter tt> show that lie has jnojierly n]iplied 
the proi)erty.(.‘5) The heirs are. liable in respect of assets even though it. may be 
pleaded that the debtor was a le,namnUr.(i) The right of tho decree-holder 
to have, his debt paid out of the assets of the deceased in the hands of the legal 
representative is not affected by the provisions of sect. 104 of the Probate and 
Administration Act.(5) 

Legal representative.— The last Code did not contain any definition of 
the 1.erm “ legal representative.'’ Tlie framers of the former seetioii in using 
this term must either have understood it in some defined sense, or have inte.nd<‘d 
thereby merely to refer to siie.li jievsons as, under the law aji]ilieab]e to the 
partieidar case, might be held to be the legal representatives of a deeeasi'd 
person. The first supposition was negatived by th<i fact that the Ijegislaiure 
omitted to declare what were the eharaeteristies of a legal rejireseiitative for 
tiie purposes of this section.(6) It might have been said tiiat such a definition 
was uuueeessary, as the term lias a well-known lochuieal meaning. In tlieiv 
strictest and most ordinary sense the words “legal repiesentalives " are under¬ 
stood to mean executois and administrators only.(7) 

Though the decisions upon the. eonstnietion of wills which liold it to be, 
a flexible term and have given it another sense, such as next-of-kin or 
deseerulaiits, do not control its legal meaning in that they proceed U])on the 
liriiieiple that if tho Court finds that a testator attached to particular words a 
different meaning from that whiidi is their proper legal sense, the Court is bmnid 
so to construe and give offeet, to the. will, not in its strict legal sense, but in llie 
way in which the t.estatpr himself used the wordB,(8) the term is yet one which 
is naturally eajiable of a more extended sense than that, in wliicli it is ordinarily 
and strictly employed. Had the Legislature, therefori', intended to confine 
it to particular persons only, viz., cxecutore or administrators, it would have 
ex]u'essly named these persons and would not have used a t.erm wdiieh, though 
in its most strict sense denoting exceutor or administrator only, is yet capable 

(4) l^oorgtt »Soon(lur(‘o v. Sonrja Monco, 8 
W. R. JOJ (18(>7). 

(5) >'onkataraiiga^an (.Hictti v. Krisli- 
ntwiami Ayyangar, 22 M. 194 (1898). 

(B) Dinamoiii Chaudhurani v. Elahadut. 
Khan, 8 t). W'. N. 843, 855 (1904), in which 
the aubject. will be found fully disousBod. 

(7) Jb .; Price v. Strango, 0 Madd. 159. 

(■8) Eagh'ton i', Horner, 37 Ch. H. 703, 
711. 


(1) KliaHlirobimi )■'. Hormazsha, 11 B. 727 
(1887); see Ram (Inlam Doby i\ Ayma 
Begum, 12 W. K. 177 (1809). 

(2) Sotli Shiipurji r. Shankar Das llulx*, 17 
A. 431 (1895); hr to Hiiceessful objector’s eost, 
flee Biahen Dayal v. Bank of Upper India, 13 
A. 290 (1890). 

(3) See Rajah Roodro Narain v.Nittyanund 
Doss, 8 W. R. 195 (1807): Aseonioonnissa ?•. 
Aineeroouuissa, 15 \V. R. 285 (1871). 
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of a widar meaning. AViiore tliere is an executor or adminiRf.rator, tliey alone 
are the legal representatives of a deceased jud»iiieut-del)tor.(l) But the section 
is also commonly applied, both in the case of heirs (2) as well as in that of 
e.Kee.utors and administrators, and the term “ legal re]>resentative " has been 
defiTied to ordinarily mean all these classes of persons.(3) 

When there is no cxee.utor or arbuinistrator, but succession b}' heirslii]) us 
in liases governed by the. Bengal Be.hool of Hindu Law, or in eases of sejiaraie 
and si'll acquired pnqierty under Jlitakshara Law, the decree must be 
executed against the heir as the legal representative within the meaning of 
this Reetiiin.(4) The section has, however, been a])]ilied to eases where the 
succession is otherwise, than by heirship to the. last holder of an estate, as also 
to eases where the estate accrues to the present holder by snrvivovshi]i.(r)) In 
these cases where a deeree is passed against a iudgment-debtor not in his or 
her personal capacity, but in a riqwesentative eajiaeity, the deeree may he 
executed against the, jierson who, though not an heir of the judgment-debtor, 
the last holder of the estate, is entitled thereto after his or her death whether 
as reversioner or surviving oo-parre.ner.(G) So inasmuch as a deeree properly 
obtained against a Hindu widow in her rejireseutative capacity is l)iuding iqiun 
her liusband's re,ve,rsioiier.(7) wliere a suit lias been instituted or defended by 
a Hindu widow in ber rejirescntative eapaeity, the reversioners, though they 
do not, claim thrmigli lier but. as lieirs of ber liusliand, liave yet been held to 
he her legal rejircsentatives in respect of the estate held by her as sucli Hindu 
widow. (IS) Again in the case of a joint Hindu family governed by the Mit-ahshara, 


(1) I)iimnu)ni C^hauilliumiii »•. fllahadiit 
Khan, H W. K. 843. 850 (1004). s<‘o aert. 
1^0, Act X. of I Hfi.5 ; Pognsc r. (‘atchick. H ( 
708 (1878); Sukh Naiidan r. Honnick, 4 A. 
102 (1882); Shaikh Mnosa ?>. Shaikh KsRa, S 
li. 241 (1884) ; Maiicharani r. KaUdaK, 10 1!. 
821, 827 (1894). 

(2) 0r<‘cn(lev r’inimler Glioso »>. Mackiii- 

tosli, 4 807, 008 (1870). Jn Rani Kauuo 

Dai Lacy, 10 A. 235 (1800), Tonts of im- 
niovcahh' property in the hamlH of tho widow 
of a dcccaHcd were held not to bo his JWRcte, 
-And wlieio a purely personal docrco was 
given against a partner, execution, it wanS 
hold, could 01 'ly go against the hefi’ess and not 
against an undivided brother; Veerappa 
(’hettiar v. Rama Swatui Aiyar, 27 M. 106 
(J903); Oyamindra v. Rani Nihalo, 32 A. 
404 (1010). 

(3) Ishaii Oluinder Sirkar v. Beni Mwllmb 
Sirkar, 24 C. 62, 71 (1896). 

(4) DLuamoni Chaiidhurani t'. Elahadut 
Khan, 8 V. W. N. 843, 850 (1904). 

(5) Ib. For HucccBsion by Shebait, see 
Mohan LaljL v. Gordhan Lalji Maharaj, P. (k, 
35 A, 283 (1913). 


(6) Dinamoni Cliaudhurani r. Elahadut 
Khun, sn-pra, in wliich east' the jn’incijile of 
repw.sentatitm which e.\is(,K by Ifiw in th(‘ case 
of (!ecree.‘i against Hindu widfjws and eo- 
pareenerK was? oxt-onflcd to cases of Jigreeimtnt 
and conveyance Is'tween parlif's (Woodroffe, 
.L, duhil). 

(7) Tribhuwan Sunder Kuar r. Sri Xarain 
Singh, 20 A. 3il {1808). 

(H) Hamkishore Chuckorhntty r. Kally 
Kanto rhuckorbutty, 0 C'. 470 (1880); Prem 
Moyi Chowdhurani r. Preo Natli Dliur, 23 (k 
636 {1896); Tribhuwan Sunder Kuar v. Sri 
Nnrain Singh, 20 A. 341 (1898); MusaJa 
Reddi r. Ramayya, 23 M. 125, 133 (1899) ; 
BOO also Hari Saran Moitra v. Bhubaneswari 
Dobi, 16 C. 40 (1888) fdecrec against widow 
ropro^nting ostato enforced against minor 
adopted son]; but the heir of the last full 
owner is not in regard to a mere personal 
money decree against the widow her repre¬ 
sentative ; Rikhai Ral v. Sheo Pujan, 33 A. 
15 (1910); Kameshwar Pershad v. Run 
Bahadur 8ingh, 12 C. 458 (1986); Mun- 
^shwar Knar r. Jamoona Prashad, 16 C. 003 
(1889). 



276 


THE CODE OE OTVTL PROCEDURE. 


Past II. 
Sun. .lO. 


though it has been held by the Madras and Allahabad, and formerly by the 
Calcutta,(1) High Courts, that in the case of a personal decree for money obtained 
against the father the interest of the latter in the joint ancestral ])roportio8 is 
not assets in tlie hand of the son when he dies, and consequently, notwith¬ 
standing his obligation to pay his father's debt, proceedings cannot be taken 
against him under this section as the legal representative of his father, the 
contrary view has been adopted by the Bombay High Court in that the obliga¬ 
tion of a son to satisfy his father’s debt is within the scope of the decree, against 
the father whether on the gi-oundt)f representation of the sons by their father,(2) 
or on the ground that the creditor has the power to attach and sell the entiri* 
interest in the jjroperty in execution proceedings against the father; (3) and 
the Calcutta High Couit has recently held that the liability may be. determined 
in the. execution proceedings if the legal representative has been properly brought 
on the record under this sectioii.(4) This question is now settled by sect. .'53, 
pmt. Where, moreover, the interest of the father has been attached during 
his lifetirae,(.5) or a decree directing a sale of hypothecated property has been 
passed in the lifetime of the judgment-debtor,(6) or the judgment-debtor has 
been e.xpressly sued as representing the undivided family,(7) or the decree 
charges the fajtiily property; (8) in all these cases the decre(‘, it has been held, 
may be executed against those who in succession, in time, take by the legal 
title of survivorship and not by that of bcirsbip. 

The principle under consideration has been still further extended to the 
case of a jterson who, without title as administrator, executor, heir, reversioner 
or surviving co-parcener, is the de facto possessor of the <“atate of a oleccased 
Hindu, it having been held that he must be treated for some purposes as his 
representative, and that a judgment obtained against such a representative is 
not a mere nullity.(9) The fir,st of the.se cases proceeds upon the assumption 


(1) See .luga Lai Chaudhur: v. Audh 
Rehari Prasad Singh, 6 C. W. N. 223 (1000), 
and cases there relied on, and Periaaami 
.Mndaliar p. Scetharaina Chettiar, 27 M. 243, 
248 (1003); Natasayyan e, Ponnnsami, 1 ti M. 
00, 101, 103 (1802); .4nabndra a. Dorasami, 
11 M. 413 (1888). 

(2) Jagahhai i>. Viibhukandas, 11 B. 37 
(1888). 

(3) Umed Hath! Sing ». Ghoman Bhaije, 
20 B. 386 (1895); followed in Chandcr 
Pershad v. Sham Kocr, 33 0. 676 (1905); 
Shivram v. Sakharam, 33 B. 39 (1908). 

(4) Amar Chandra Kundu v. Sobak Chand 
Chowdhury, 34 C. 642 (1907), F. B.; 8. c., 
11 0. W. N. 693 ; Chander Pershad v. Sham 
Koer, 33 C. 676 (1906); but a question which 
raises the validity of the ducroo cannot, Hira 
Lai Sahu v. Farmeshar Rai, 21 A. 366 (1899). 

(5) Lachmi Narain v. Kunji Lai, 16 A. 456, 
4.66 (1894); Suraj Buns! Koer v. Sheo Prasad 


Singh, 6 C. 148 (1879); Karnataka v. Audu- 
kari, 5 M. 232, 233 (1882); see as to attach-. 
mont during lifetime of judgment-debtor, 
Abdur Rahman v. Shankar Dat Dube, 17 A. 
162 (1896). 

(6) Sivagiri Zemindar v. Tkuwmgada, 7 M. 
339 (1884). 

(7) Muttia r. Virammal, 10 M. 286, 288 
(1886); Karpa Kambal v. Subbayyan, 5 M. 
234 (1882).( 

(8) Muttia V. Virammal, supra. 

(9) Prosanno Ohundcr Bhattaclmrjec e. 
Kristo Chaitunno Pal, 4 C. 342. This case, 
which was followed in Jahaki t>. Dhanu Lai, 
14 M. 464 (1891), an8 Chuni Lai Bose v. 
Osmond Beeby, 30 C. 1044, 1057 (1903), has 
been described as a peculiar one; Ram 
CSiandra Mookherjee v. Raja Ranjit Singh, 4 
0. W. N. 406, 413 (1899); Erava ». Sidra- 
mappa, 21 B. 424 (1896). 
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tliat under t-lie law as it existed prior to 1881 the executor did not represent 
the deceased until he had obtained probate, and the haj'dshii) in the particular 
case which led the Court to take the view it did, no longer exists. The 
Madras High Court has more recently held that there is no authority for holding 
that the words “legal representative” include any ])crson who has taken 
possession of the property of a dceoaiscd judgment-debtor, and tliat a 
stranger in possession of property who was not a party to the deoree ought 
not to be proceeded against in execution oj' otherwise than by a regular suit, 
and that the words “ legal representative ” cannot be taken to include any 
person who does not in law represent the estate <if the dccea8ed.(l) And 
tliough in the two former eases the question arose witli reference to a suit 
brought by the, creditor against the representative, and not with reference to 
proceedings taken in execution of a decree, the Calcutta High Court has 
expressed an opinion that the principle underlying the observations in these 
cases are equally applicable to proceedings in execution as to proceedings by 
regular suit. (2) 

From this review of the authorities it will appear that judicial decisions 
ju’ior to this Code extended the sense of the term “ legal representative ” beyond 
tiiat of its ordinary moaning of “ administrator, executor and heir.” and though 
such exte.nsion has been attended with doubt and has in some cases been the 
subject of conllicting de.eisions, it was too late to endeavoiu', however e.onvenient 
it might have been, to secure for the term that whieh is perhaps its strict and 
legitimate sense. The term was therefore not limited to administrators, executors 
and heir*, and must have been held to include any person who in law represented 
the estate of a deceased judgment-debtoT.(3) And the term has now been so 
defined in sect. 2, clause (11). 

A doci’ee passed against the Valiya Rajah of a Kovilagom is j/rimd facie 
binding" on his successor and his Kovilagom.(4) The successor to an unsettled 
polliem is not liable for the debts of the person whose heir he is as respects that 
polliem. The pollienit reverts absolutely to the Government, and by the fresh 
gi'ant to the successor a newly created estate for life becomes vested in 
him.(.5) In tlie undermentioned case an impartible Raj in the possession of 
the respondent was held not to be assets of the deceased, nor was he the legal 
representative of the deceased; (6) and a decree against a limited company 
was held unenforceable against another eompany.(7) A decree containing an 
injunction can be enforced against a legal representative under this 8ection.(8) 


(1) Chathakolan r. Govinda Karuniar, 17 31 C. 224 (190,3); dist. in /amiudar of 

M. 186 (1893). Karvetnagar ». Trustee of Tirumalai, 32 M. 

(2) Ohuni Lul hose r. Osmond Bccby, 30 429, 430 (1909). 

C. 1044, 1058, 1050 (1903). (1) Harisli Chandra Towary r. Ciiandporo 

(3) Uinamoni Chaudhurani v. Klahadut Co., LtiL, 30 C. 961 (1903); Arbuthnot s 

Khan, 8 C. W. N. 843 (1904). Industrials, Ltd. v. Muthu Cheltiar, 31 M. 

(4) Kerala Varma v. Shangaram, 16 M. 452 464, (1908). 

(1892). (8) Sakarlal Jaswantrai v. Ba Parvatibai 

(5) Arbuthnot v. Oolagappa Chetty, 5 M. 26 B. 283 (1901); s. c., 4 Bom. L. K. 

H. C. It. 303 (1870). !*• 

(6) Kali Krishna Sarkor v. Baghunath Ueb, 
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Execul.ion Ims been allowed under tliiu scetion against the legal rejirescntative 
of tli« legal representative.(1) 

Tliere. may bo an estoppel. Thus, though ordinarily a Court has no power 
to j)iit a debtor's vendee on the re.eord,(2) where a person filed a petition in a 
suit, saying that all the proj)erty of the judgment-debtor had passed to him 
and for several years opposed execution, it was held that though* liis name 
was not on tb(! record he had yet jua<le himself liable as a defendant.(3) The 
legal representative binds all property in his possession, and where an adult 
legal representative was in possession a sale was held good ami not affected by the 
uon-a[)poiutment of a guardian ml lilem.(i.) 

The Code of Idbl) gave power to ejcceute a decree against the edale uj a 
deceased judgment-debtor. A ])roposal to revive this jnovision having been 
oxee,])ted to, the eritieisnis were met by a further proposal to give a remedy 
against the [)eraon in possession of the estate. As alrcad}' stated in the last 
])ai'agraph, it was fornieily a <piestion whether the term legal representative 
ill sect. 2,'y.) of the last Code included a stranger who, not being a party to the 
decree, was in possession of the property' of the deceased. It was held (5) 
under the Code of 185‘.>. and this appears to be law now, that if no ofclicr legal 
representative can be found, the deerce-holder may then proceed against 
jiersous in ])osscs.sion of the estate belonging to the deceased. The delinition 
in sect. 2, clause (11), includes ii person intermeddling with the estate. 

It was proposed to enact that the death of a judgment-debtor before llie 
decree bad lieeii fully executed should not he deemed to affect the validity as 
against such legal repi’esentative of any proceeding lawfully taken during his 
lifetime. Where projiorty has actually been sold by order of the (lourt exiienting 
the (li'cree, probably no dillic.rdty arises. Tliis elause was, horvever, thought at 
one time to Is; necessary to meet the ease of a judgment-debtor dying before the 
sale is cffeoted.(ti) It has not, however, been introduced. 

I’koceduee in .Execittion. 

51. Subject k) such coiidit'ions and limilations as may be 

Powers of Court to prcseribed the Court may, on the afplicatiou uj 
enforce execution. ihf decrec-holdcr. Order execution of the decree — 

(а) by deli'ocry of any frojrerty specifically decreed; 

(б) by aitachment and sale or by sale wilho'ut attachment of 

any property ; 

(c) by arrest and detention in priso'll of any person 

(d) by appointing a receiver; or 

(p) in such other manner as the nature of the-relief granted 
may require. 

(1) JafriJiegum(i.Saira l«bi,22A.3e7{19U0). (4) Kunliaiimiad v. KutU, 12 M. 90 (1888). 

(2) DlKiroiii J)hur Hen a Agra bank, 3 (5) Syud Nadir HoBBoin v. BIbbcii Chaud 

(!. U K. 421 (1878); as to oetoppel in llassarat, 3 G. L. 11. 437 (1878). 
execution, SCO Trirubak v. Hari Jjaxman, 34 (C) See Stowell v. Ajudhia Nath, C A. 255 

B. 575(1910). (1884); but see Krishnayya v, Unnissa 

(3) Lalla JNiorhit Lall ik Mt. Sahecraii, Begam, 15 M. 399 (1891). 

"? n; T3 •jno 1 1 
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Powers in execution.—See following section up to sei^t. 74 and 0. XXL 
witli notes thereon. Sects. 51--54 deal with procedure in execution generally; 
55-59 with arrest; 60-64 with attachment; 65-67 with sale; and 

various rules iu the Oi'der inentionod deni with the same subjects. See notes 
to 0. XXL, posf. 

52. (1) Where a decree is fussed against a party as tire 

Enforcement of legal representative of a deceased person, 

against legal represen- and the decree is for the fayment of money 
out of the property of the deceased, it mtiy 
be executed by the attachment and sale of any such property. 

(2) Where no such property remains in the possession of 
the judgment-dehtoj- and lie fails to satisfy tlie Court that he 
has duly applied such property of the deceased as is proved to 
have come into his possession, the decree may be executed against 
the j udgment-debtor to the extent of the property i'li resfiect of 
lokich he has failed so to satisfy the Court in the same manner as if 
the decree had been against liim pei’sonally. 

Decrees against legal representatives.—^This section corresponds with 
sect. 203 of Act VIII. of 1859 save for some slight verbal alterations and the 
substitution of the words “ renuims in, the possession ofihejndgnienl-deitor and he ” 
by H. 26i>, Act XIV. of 1882, for the words “ can hefound and ihtjudgTiu’.nl-dehlor ” 
of the Code of 1859, and the words “ in respect of which he has failed so to satisfy 
the Vourt ” by the prc.sent Code for the words not duly apjdied by him” pre¬ 
viously appearing. Tlic Code of 1859 also had a section (211) providing the 
same procedure where the dcicree was ordfired to be executed against the legal 
representative. 

“ Where a decree is passed.”—-A decree passed against a persoji already 
dead, cannot liowever, bo executed against his legal representatives.!!) 

“ Legal representative of the deceased.”—^Tlds includes persons who 
have been legal representatives in execution proceedings ; (2) and the lieir of 
an intestate.(3) A person taking possession of the estate of a deceased Hindu 
leaving a will may be treated as the legal representative until Probate is taken ; (4) 
and tile widow of a Hindu insolvent may bo his legal representative notwith¬ 
standing order vesting liis estate in the Official Assignee ; (5) but a person is 
not tlie legal representative where another has obtained gi’ant of administration,(6) 
nor if he does not represent tlie estate of the decea8ed.(7) 

(]) In matter of Gurcudryiiatli Tagore, 14 (5) Chandniull v. Soiiudcry Dobbi'c, 22 (i. 

1!. li. U. 334, mtc (I86H). 269 (1894); Grey v. Hazari Lai, 30 A. 486 

(2) ilafur Hossoin v. Hiiigun Jan, 8 W. K. (1908). 

101 (1807). (6) iSukh Nandan v. Ruimiolc, 4 A. 192 

(3) Greender Chunder Ghosc r. Maekin- {1882). 

tOBh, 4 C. L. R. 210 (1878). (7) Snbbanna v. VenkatakriBhuan, 11 M. 

(4) ProBunno Chunder Bhuttacharjee v. 408 (1888); Kaliappan v. Varadaxajulu, 

Kristo Chaitumio, 4 C. 342 (1878). 33 M. 76 (1909). 
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Where ii Ilinrlu widow is sued as such and as guardian of lier son and a 
decree obtained against her as her husband’s representative, the sale in execu¬ 
tion of projierty includes the son's interc,8t therein,(1) as also where the son 
wiis an adopted son; (2) but where the widow in the plaint was described as 
the widow of A deceased and the mother of I) and B minors, and the decree 
(on a bond due by her husband) was against her jawsonally it was Held the sale 
of tin' minor's property was invalid.(.1) iSo also where a Hindu defendant 
died leaving a widow and a minor son and the suit was continued against the 
widow, not as guardian of her sou, and after the widow's death, against the 
sister of the deceased though not appointed guardian ad lilem of the, minor or 
iidministrator of his estate, the minor son was not bound.(4) So where a 
widow borrowed, not as administrator and without jdedging any specific pro- 
])crty of the estate, it was field to be her personal debt,(5) that is so where the 
debt is for rent,(6) but not where it was for necessary repairs.(7) Where, 
however, the. mother of the deceased obtained a personal decree, against lii.s 
widow for mainteiiano' payable after his death, only the widow’s interest in 
the estate of the. deceased could be sold in exe,cution.(8) The test as to 
wlicther a decree against a Hindu widow binds the reversioners is whether the 
cause of action was one personal to her or one affecting the estate of the. re¬ 
versioner ; (9) and t.lie que.stion must lie decided from the decree and tlic 
execution rccord.(l()) 

As to Mahoinedans, a decree against one of the heirs cannot bind the other 
heirs,(11) and a decree by consent against some, of the heirs for a delit due, by 
the deceased only binds those wlio are. partie8.{12) [This is not so imtlie case, 
of Hindus.(l.'J)I A sale under a decree against a Mahonicdan daughter, wlio 
tliougli sued as representative, did not represent the whole estate, there being 
a widow and another daughter, carried only the share of the judgment- 
debtor ; (14) BO also a Mahomedan daughter is not bound by a decree, made 
against the, widow' of her father in respect of his debts or by a subsequent sale 
by the. widows to the judgment-creditor, but could only recover her share, of 
the property on payment of her share of her father's debts; (15) Mahomedan 


(1) Court of Wards v. Ramaput Sing, 10 
B, L. R. 294 (1872); 17 W. R. 469; 14 M. 
I. A. K06. 

(2) Norendro Nath Pahari v. Bhupendra 
Narain, 23 C. 376 (1896). 

(3) AJukmonec v. BanMadhub, 3 C. L. B. 
473 (1878). 

(4) Jatha Naik v. Vonktapa, 5 B. 14 (1880). 

(5) Gadgeppa v. Apaji, 3 B. 237 (1879); 
Ramasami v. Sellattammal, 4 M. 376 (1881). 

(6) Kristo Gobind v. Hem Chunder, 16 C. 
611 (1889). 

(7) Hurry Mohun v. Gonesh Chunder, 10 
C 823 (1884). 

(8) Baijun Hoobey v, Brij Bhookun, 1 C. 
133 (1875); 2 I. A. 276, 

(9) Jotondro Mohun ti. Jogul Kishore, 7 C. 
357 (1881); Narana Maiya r. Vasteva, 17 M. 


208 (1893); Gadgeppa r. Apaji, 3 B. 237 
(1879). 

(10) Radha Mohun v. Soshi Bhoosun, 3 C. 
L. R. 630 (1878). 

(11) Sitanath v. Roy Luchmiput, 11 C. L. 
B. 268 (1882). 

(12) Asmmathen v. Luchmeeput, 4 C. 143 
(1878). 

(13) Jutadhari v. Bughoobeer, 9 C. 608 
(1883). 

(14) Hendry v. Mutty LaH Dhur, 2 C. 395 
(1876). 

(15) Hamir Singh v. Zakia, 1 A. 67 (1876). 
Sec also Jalri v, Amii Muhammed, 7 A. 822 
(1885); Muhammad Awais v. Har Sahai, 
7 A. 716 (1886); Datta Mai v. Hari Has, 23 
A. 203 (1901). 
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heirs, who are not parties to a suit, not beiu*' bound by a sale, in exeeution but 
eannot recover tlieir sliares witliout paying their share of the debts; (1) as the 
purchaser doc.s not acquire the whole estate but acquires it subject to all h‘gal 
and equitable rights of inlieTitance.(2) Thus in a mortgage sale the heirs of the 
mortgagor who were not parties to the suit were given an opportunity to 
redeem.(3) The Bombay High Court, however, held that a daughter though 
not a party was bound by the 8ale.(4) When, however, an heir in possession 
is sued and a decree made against the assets of the deceased the decree binds 
the other heirs.(.5) 

“ Decree is for the payment of money.” —A decree for accounts within 
a specified period which the defendant survived without proceedings being 
taken against him cannot, .after his death, be exwuted against his widow and 
representative. (6) 

“ Out of the property of the deceased.” —The. legal representative can 
set up an answer that the property in her possession is her own and does not 
belong to the deceased’s e8tate.(7) A decree obtained against the remainder¬ 
man, a brother of the de<'ea8ed, will not enable the creditor to touch the. estate 
in the hands of the widow ; (8) but in execution of a decree against a joint family 
property bought by a member of the family with joint funds may be taken in 
execution.(9) The Conrt in execution proceedings will look at the substamic 
of the transaction.(]0) See also sect. 53. 

“May be executed.”- —^The legal representative is not entitled in the 
I'xecutidn stage to reopen the whole case and to inquire into the nature of the 
debt; (11) but can bring a 8uit.(12) Sect. 282 of the Indian Succession Act, 
whore applicable, does not prevent a decree-holder having the whole of hia 
decree satisfied out of the assets of the deceased so far as they go to the ex¬ 
clusion of other crtiditors whose claims are admitted but who have not obtained 
de.crees.(13) Wliere successive applications have been made for years against a 
party merely as representative of a deceased defendant, execution cannot be 
taken out against him personally as one of the original defendants, even if he 
word liable in both capacitie8.(14) 


(1) Hamir Singh v. Zakia, 1 A. 67 (1876). 

(2) Sham Coomar v. Juttun Bibee, 14 W. 
R. 448 (1870); .see also Raj Kristo Singh v. 
Bungshee, 14 W. R. 448, note (1868). 

(3) Shaik Abdulla v. Haji Adlmlla, 5 B. 8 

(1884). * 

(4) Khurahetbibi v. Keso, 12 B. 101 (1887); 
see also Wuzoerun v. Ameerooddeen, 24 W. 
R. 3 (1876). 

(5) Motijan v. Misrijan, 10 0. L. R. 340 
(1882); Muttyjan v, Ahmed Ally, 8 C. 370 
(1882) [followed in Amir Dulbin v. Baij 
Nath, 21C. 311]; Bavalava v. BhimaU,20 B. 
338 (1895). 

(6) Bidhou Mookhcii v. Beejoy Ki'shul, 12 
W. R. 496 (1869). 


(7) Ameeroonneasa v, Meer Mahomed, 20 
W. R. 280 (1873). 

(8) Natha Hari v. Jamni, 8 B. H. C. A. J. 
37. 

(9) Bifisessur liall v. Luchmessur, 6 1. A. 
234 

Ib.; Shoo Porsaud r. Saheb Lai, 20 
C. 463 (1892). 

(11) Shoo Sahoy t>. Ram Bhunjun, 23 
W. K. 127 (1874). 

(12) Bustoo ». Ram Purrnessur, 24 W. R. 
364 (1876). 

(13) Nil Komnl v. Rood, 17 W. R.‘613 
(1872). 

(14) Prem Lall v. Hosecinoddoon, 13 W. R. 
36 (1870). 
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“ Any such property.”—Under a decree on a bond against the widow of 
the deeea.sed obligor, .a Hindu, the property of the debtor, described as the 
property of the widow, wa.s sold, and it was held that the sale was good against 
the son and Jioir of the deceased; (1) .so, where property is described at the 
time of the execution sale as the jiroperty of the judgment-debtors, who were 
sued as mere, riiprosentatives of the decea.sed judgment-debtor, primd facie what 
ia .sold is tlie property of the deceaaed debtor, and even if the decree is in terms 
as if it were a personal decree yet it must be con.struod as if it was for the debt 
of the decea.S(!d.(2) Hut in a ease where, in the judgment, though not in the 
decree, the widow (wh<i was only entitled to maintenance) was de,scribed as 
the representative of her deceased husband, the suit being for the husband’s 
debt, the sale of her interest did not affect the deceased's estate. (3) To ascer¬ 
tain what was sold uiidfu- tlie right title and interest of the widow the Court 
is at liberty to look at tlie judgment. If the Judgment bound the rever- 
.sionary heir, the purchaser took the estate absolutely,(4) Under a decree 
against a widow as representative of her deceased husband, a member of a 
joint Mitakshara family, property of the dtH-eased, passing by survivorship to 
tlie other members, cannot be. aold.fb) This confines the iirocedure to property 
remaining in the po.sses.sion of tlie. legal representative, leaving the creditor to 
follow property improperly aliened by the legal representative by a separate 
suit.(G) The onus of proving the legal necessity of a .sale by a Hindu widow' 
ia on the purcha.ser; and reeilaLs in mortgages or sale-deeds are not suiUcient 
evidence.(7) A Hindu widow eaii, with the consent of the next reversioners, 
ti-ansfer her inherited estate inter vivo,i,(S) though not by bec|ue,st.(9) t, 

“ If no such property remains.”- -The decree-holder must satisfy the 
Court as to this before the Court will proceed under the second clause of thi.s 
seetion.(U)) If the legal representative has sold such property to a third party, 
the former is personally liable for the debt to the extent of the asse.ts he has 
received,(ll) 

“ Has duly applied.”- -This should he prove.d by filing and proving an 
inv(mtory,(12) and unless he proves that he has duly applied, his property is 
liable ; (13) whether the debt became due before or after the death of the 
debtor.(14) He lias only to aecount up to tbe full value of tlie assets he, roceive.d 


(J) Ishan Clmuder r. Ituksh AU, I Warsh, 
014 (1803); floe also Jairam Ifajabasheb v. 
Joma, n H. 301 (1886). 

(2) Lalla Seela v. Rain Rukflh, 24 W. R. 

383 (1875). ^ 

(3) Ramasami Clietti v. Saluokai, 8 M, M. 
(t 180 (1875). 

(4) Jugol Kialioro e. Jotonilro Moliun 
Tagoro, 11 1. A. 00 (1884). 

(5) Sadabart Prasad v. Foolbash, 3 B, L. R.' 
(B'.,B.) 31 (1809). 

(0) Greender Cbundcr Ghoso v. Mackin¬ 
tosh, 4 C. L. R. 210 (1878). 

(7) Lala Birg Lai v. Iiida Kuiiwar, I’.G., 19 
C. L. J. 409 (1914). 


(8) Bajraiigi .Singh v. Manukarnika 
Baksh Singh, l'.C„ .35 1. A 1 ; 30 All. 1 
(1907). 

(9) DurgSSundari v. Ramkrishna Poddnr, 
18 0. L. .1. 103 (1913). 

(10) Ihilro Narain v. Kristo Gl^undor, 14 
W. R. 362 (1870). 

(11) Unnopoorna v. Gunga Narain, 2 W. R. 
296 (186.5). 

(12) Juugul Kishuru v. Kalcu Cliuru, 25 
W. B. 224 (1876). 

(13) Mooktakashec e. Wooma Churn, 12 
W. R. 233 (1869). 

(14) Ib. 
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as legal represeutalivo, and if he has properly done so, the deerce can no longer 
be excc^utcd even though he may still hold property which originally belonged 
to the deceased judgment-debtor. If the decree be agaimt him as representative, 
it is a legal and reasonable prcsumjition, until the contrary is proved, that pay¬ 
ments made by him were as representative alone.(l) 

“ Such property of the deceased.”—The question whether the entire 
estate in a /.emindary (and not merely the zemindar’s lihi-interest) was sold in 
e.veeiition ami bought hy a purchaser is a question of mixed law and fact to he 
det<‘rmined according to the eircunistances of each case,(2) and the state of 
tire law as umlerstuod at the time of the sale is to bo considered in such determiua- 
tlon.(3) dkaLwali lands in Birbhoom arc not liable to be seized in the hands of 
the sun in execution of a decree against the deceased father; (4) the surplus 
proceeds of such tenure collected during the lifetime of the judgment-debtor arc 
liable,(.5) but nut tihose accrued after his death.(G) A shihm gliatwali tenure is 
not liable, (7) but ghatirali tenures in KharukpoTo. are.(H) 

“ Proved to have come into his possession.”—The onus is ou the 
dccrec-hukler to do this; (9) he has to show that some assets came to the legal 
r(!presentative, a.nd the onus hs then shifted to the latter to prove how much 
came and liow it lias biseu applicd.(Ki) The legal rcpreNeiitative may admit 
receipt of assets by implicatioii, e.g. by asking time to jiay the amount of the 
decree.(11) 

« 

“ In the same manner.”—This may be by detention in the civil 
jail.(]2) 

* Appeal. —Under sect. 11 of Act XXII. of 1861 an ajijreal lay from orders 
passed against a I'eprcsentativc under sect. 203 of Act Vlll. of 1859, corre¬ 
sponding with the first clause of the present Bcction.(]3) S(*o, now sects. 104 
and 47. 


(1) Rani (Jolam Ayma Begum, 12 W. U. 
177 (1801)). 

(2) Alaguraya (louniier r. Ramanuja 
I'Jaidu, ."{V M. 22 (A. O.) (11)14); ami bi ‘0 
Veorubadi’a Aiyar v. Manuiaga Machiar, 34 
M. 188 (1911)1; Veera Hi)orapj>a*Nayani v. 
»ra])])a ISakiu, 29 M. 484 (1990); Avala^a 
Maicker v. Muruguppa Chettiar, 36 M. 325 
(1912). 

(3) iMidul A/az Khan v, A])[>ayaKatiu 
KiiicktT, P. (\, 27 Al. 13i (1904). 

(1) AJilmoiii iSitigh v. Bukroiialh, 5 C. 389 
(1878-9); 9 1. A. 104(1882). 

(6) Kusloora Binoderam, 4 W. R. Mia. 5 
(1805); RajkcBhwar u. BuURliidliur, 23 0, 
873 (1896). 

(0) Rindo Ram r. Dy CoUeolor Saathal 


Perg, 1) W. R. 129 (1800); h, c., 7 W. R. 178 
(1807). 

(7) Bally Dolipy v. Ounei Deo, 9 C. 388 
(J882). 

(8) Anundo Hal v. Kali l*rosad, 10 C. 077 
(1884); Kali PerBlmd v. Anand Roy, 16 0, 
471 (1887 P. a), 

(9) Bhurfuu i\ Collector of »Sarun, 10 W. 
R. 199 (1868). 

(10) Joogul Kialiore r. Kalecl'liurii, 25 W. 
R. 224 (1876). 

(11) Ohotta Bhayee v. (lour Moneo, 21 VV. 
R. 117 (1873). 

(12) Alaliatab Chunder v. Munmoliinoo, 12 
W. R. 617 (1809). 

(13) AmeeroonncBaa v. Moor Mahomed, 20 
W. R. 280 (1873). 
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53. Fw the 'purposes uj section 50 and section 52 , property 
LiabiiHy oj ancestral in the hands of a SOU or other descendant which 
property. {g liable Under Hindu law for the payment of 

the debt of a deceased ancestor, in resped of which a decree has been 
passed, shall be deemed to he prop^iy of the deceased which has 
come to the hands of the son or other descendant as his legal 
reirresentative. 

Ancestral property. —8ee a.s to this sect. 60, unle, “ Legal reiire- 
sentativc.” This section, which is new, lias been added in order to set at rest 
a question on which the High Courts are divided in opinion.(l) It is true 
tliat where a son or grandson takes any ancestral property by survivorship, 
he i,s bound to pay out of such property all debts of his ancestors not incurred 
for immoral or illegal purposes; but whether the creditor can follow the projierty 
in the hands of the son or grandson in execution is a debatable point under 
the Code, The question is merely one of procedure, and the Legislature has 
come to the conclusion tliat any controversy between the parties with regard 
to the liability of the son or grandson to pay the debts of his ancestor should be 
determined in execution, it being open to them to raise any objection or defence 
in such proceedings which they might have raised in a separate suit instituted 
by the creditor, the section not imposing upon them a groatei lialiility than that 
impo.sed by the Hindu law. 

In execution of a decree on mortgage, executed by a Mitakshara leather as 
manager of and for the benefit of the family, a son’s share is saleable.(2) But a 
member of a Mitakshara joint-family cannot alienate any particular .share as 
his own.(3) 

Jfor the meaning of “the property of the deceased” see note on the Ihst 
section. 

266.] 54 . Where tlie decree is for the partitioji of an uii- 

Partition ot estate or divided estate assessed to the paynwnt oj 
separation ot share. revenue to the Government, or for the 
separate possession of a share of such an estate, the partition 
of the estate or the separation of the share shall be made by 
, the Collector or any gazetted subordinate of the Collector deputed 
by him in this behalf, in aecordomce with the law (if any) for the 
time being in force relating to the partition, or tire separate 
possession of shares, of such estates. 

Decrees for partition. —This section corresponds with sect. 225 o. 
Act VIII. of 1859 ; that section, however, provided that the division made bj 
the OoUcctor should he “ under the ardeis of the Court according to the rules ii 

(1) Sec Amar Chandra Kundu v. Lobak (1883); wso also Jumoona.v. Dig Narain, ll 
Chand Chowdhury, 34 C. 642 (1907) F. B., C. 1 (1883). 

and catjos there cited. (3) Sheikh Abdul v. Jadunandan, 1 

(2) Deva Sinerh v. Ram Manohar. 2 A. 746 L. J. 344 (1913). * 
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"orcefor the fartition nf an estate paying revenue to Governmetit Tliose words 
ffftre repealed by seel. 265, Act X. of 1877, and the words “ and according to the 
aw, if any, for the time being in force for the partition or the separate possession of 
shares, of such estates ” inserted by Act XIV. of 1882. The words in italics 
vere added by the present Code, the words “ assessed to the. payment of undivided ” 
)eing substituted for “ paying.” 

“The decree is for the partition.”—A decree for partition being a 
oint declaration of the rights of persons interested in the property, an application 
or execution by one party may bo conrinued by another.(1) Such a decree 
Ices not operate as a severance so long as it remains under appeal.(2) If the 
lecree be simply for po.sses,sion of certain definite land, tjiis section does not 
irapower the Collector to partition property amongst the co-sharers. (3) 

“ Estate.”—The word must be read in its ordinary signification and not 
n the limited and defective sense in which it is used in Act Ylll. of 1876.(4) 
[b does not include raiyat-wari tenures in Madras, but includes permanently 
settled estates ; (5) but formerly that did not apply to Bombay.(C) It does not 
nolude a plot of land which falls short <»f being the share of a co-slia,rer 
)f a mahal.Ci) 

“ Shall be made.”-—A Court cannot depart from a decree for partition 
ly allowing certain property, directed to be partitioned, to remain joint unless 
ill the co-parceners consent.(8) 

“By the Collector.”—It must be made solely by the Collector,(9) 
ncluding the delivery of the shares to their respective allottees; (10) and the 
ixecution is entirely inliLs hands ; (11) the Court cannot interfere with him,(ll) 
lor examine his work or direct him to make a fresh partition.(12) The 
Collector cannot, however, refuse to partition according to the decree ; (13) and 
;he Court is not deprived of its judicial power to hear and decide objections 
0 the division of the estate made by the Collectcr.(14) The partition must, 
t was held, be made by the Collector only in cases where the partition sought 
noludes the partition of revenue so as to convert the estate into several 


(!) Khoorshed v. Nubbee Fatima, 3 CJ. 551 
|H78} [doubted in Kikmat v. Waii-un-ncflsa, 
12 A. 506 (1889)1: Mohun Chundor r. Mohesh 
.niuTidor, 9 C. 668 (1883). • 

(2) Sakharam v. Hari Kriphna. 6 B. 113 
:i881). 

(3) Narayan Vitbu, 8 B. 539 (1884). 

(4) Secretary of State v, Nundun Ball, 10 

435 (1884). 

(6) Muttuvayyangar v. KudalaJagayyangar, 
") M. 97 (1882); Muttuohidambara v. Karup- 
jja, 7 M. 382 (1884). 

(6) Dattatrayau.Mahadji, 1GB. 628 (1891). 

(7) Ram Dayal v. Megu Lai, 6 A. 462 
1884). 


(8) Rajeoomaree r. Gopal Ohundcr, 3 C. 
514 (1878). 

(9) Ramjoy GUoro v . Ram Runjun, 8 0. L. 
R. 367 (1881). 

(10) Parbhudas v. Shankarbai, 11 B. 662 
(1886). 

(11) Dev Gopal r. Vasudov, 12 B. 371 
(1887). 

(12) ShrinivaB v. Gurunath, 16 B. 627 
(1800). 

(13) Ganoji Utekar v. Dhondu, 14 B. 460 
(1890). 

(14) Ghunna Seetayyai^.KriRhnavanamnifl, 
19 M. 435 (1896). 



286 


THE CODE OE HVIL PROCEDtJRE. 


Part 11. 
Sw. 65. 


revenue paying estatcs.(l) Later, however, it was held that partition of lands 
in a revenue paying estate conld only be made by a Collector.(2) This, 
however, was overniled by a Full Bench derision holding that a Civil Court 
could partition revenue paying estate,s save when the partition sought a separate 
allotment of revenue.(.3) Under sect. 107 of the U.l. Land Kevenue. Act, the 
partition cannot be made by the Collector until the decree-holder’s name is 
recorded in the revenue papers.{4) Where a iierson was entitled in pnisuanee 
of an order to be put into possession of a particular village, and in execution 
of tlii.s order the Collector put him in possession, under this .section, of a wrong 
village, it was hold that the order of the Collector wms a mere nullity, and that 
such person was entitled to sue. for pos.seRsion of the village he wa,s 
rightfully entitled to.(.5) 


Arrest and Detention. 


336.1 


55. (1) A judgmoiit-flebtor may be arrested in execution 
of a decree at any lunir and on any dny, and 
Ariest anil detention. as practicable, 1)0 bi’ouglifc l)efore 

tbe Court, and liis ddeHtim may be in the civil prison of the 
district in whicb the Clourt ordering the detention is situate, or, 
whore such civil prison docs not afford suitable accommodation, 
in any othei' place which tbe Local Government may,appoint 
for the detention of persons ordered by tbe Courts of such distiict 


t,o be detained: 

Provided, firstly, that, for tbe purpose of making an arrest 
under this section, no dwelling-house shall be entered after 


sunset, and before sunrise : 

Providexl, secondly, that no outer door of a dwelling-house 
.shall be, broken open unless such dweMing-hmise is in the, occupancy 
of the judgment-debtor and he refuse^} or in any way prenents access 
thereto, but when the officer authorized to make, tlie arrest lias 
duly gained acces,s to any dw'elliiig-house, he may hreah open the 
door of any room in which he has reason to believe the judgment- 
debtor to be founil: 

Provided, thirdly, that, if the room is in the actual occupancy 
of a woman who is not the judgment-debtor and who according 
to tlie customs of tbe country does not appear in public, tbe 
officer authorized to make the arrest, shall give notice to her that 


(1) IX'bi Singh v. Shoo Loll Singh, 16 0. 

203 (I88!»); Zarlinn i’. Oowri Sunkar, 16 C. 
198 (1898). , 

(2) Mehorban Rawout /*. Behari Lai, 23 C. 
679 (1890). 

(9) .Tcigodishury v, KaiUuh Chundra, 24 C. 


72.6 (1897); 1 C. W. N 374. 

(4) Talsi Das v. Shoo Narain, 28 A. 37.6 
(1900); 3 A. L. J. 330. 

(5) Maharajah of Vijianagram v, Soma- 
sekara, 17 M. L. J. 147 (1900). 
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she is at liberty to witlidraw, and, after allowing a reasonable 
time for her to withdraw and giving her reasonable facility for 
withdrawing, may enter iUie room for the purpose of making the 
arrest: 

Provided, Jourthly, that, where the decree in execution of 
which a judgment-debtor is arrested, is a decree for the payment 
of money and the judgment-debtor pays the amount of the 
(lecreo and the costs of the arrest to tln^ officer arresting him, 
such officer shall at once release him. 

(2) The Loeal Government may, hy nMifwation in the local 
officM Gazette, declare that any person or class of persons whose 
arrest might be attended with danger or rne-onvenicncc to the public 
shall not be liahle to arrest in execution of a decree otherwise tha.n 
in accordance with sindi. procedure as may be ‘pn-escrihed by the Local 
Government on this behalf. 

(.S) Where a judgmcnt-ch'btor is arrested in exec.ution of a 
dccj-ee for the payment of money and brought before^ the C-ourt, 
the. Court shall inform him that he may apply to be dc'clarcd an 
insolvent, and that he will be discharged if he has not committed 
any act of bad faith regarding the sul)ject of the application and 
if lu^ CMmplies with the prorisions of the law of insolvency for the 
'l,ne being in force. 

(4) Where a judgment-debtor expresses his intention to 
apply to be declared an in.solvenf, and furnishes security, to the 
satisfaction of the Court, that he will within one month .so apply, 
and that he will appear, when callcHl upon, in any proceeding 
upon the applicMtion or upon the decree in exeendion of which he 
was arrested, the Court shall release him from arrest, and, it he, 
fnils so to apply ami! /o appear, the Court may either dirc'ct the 
security to be realized ^>r commit him to the civil prison in 
execution of the decree. 

Arrest. —^This section oorresjjonds witli sect. 336 of Act X. of 1877 save 
tliat the 2iid and drd provisos did not then appear. These provisos, as also 
the words, “ In the, case of a turety, such security may be realized in manner pro¬ 
vided hj/SBC(',.*253,” wore added hy sect. 336 of Act XfV. of 1882. In such Code 
tlio words in the first sub-clau.se, “detention,’' “ cim'l prison and “detained,” 
were expressed by “imprisonment,’' “ civil jail,” or “jail” and “imprisoned.” 
Tlie second proviso then nommencod “ no outer door of a dwellinn house shall be 
broken, open ; but.” This has now been altered as indicated in italics hy the 
present ('ode, which substitutes “break ’ for “unfasten and.” 'J’hc words in 
italics in the 3rd and 4th proviso and in the 2nd and 4th sub-clauses have been 
added by the present Code, the words “furnishes security to the srUisfaclion of the 
Court ” being substituted for “furnish sufficient security. ’ The third sub-clause 
in the Codes of 1877 and 1882 was prefaced hy “ The Local Government may by 
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nolijimlion- publinhed inllie 'iffieiul GazeUe, direct that whenever" instead of “ Where," 
and ended with the words “ places all his property in possession of a receiver 
appointed by the Gouii " instead of the words in italics : it also provided that 
tlie application to be declared an insolvent was to be “under Chapter XX.” 
See now Provisional Insolvency Act 111. of 1907. The provision as to the 
method of realising the security has been omitted, as it conies witliin the pro¬ 
visions of .sect. Ilf). 

“A judgment-debtor may be arrested.”— A purdanashcen lady was 
not exempt from arrest: (i) but sec sect. 56, whiidi was introduced into the 
Code in 1888, 

“ May be arrested.”- -The officer arresting a judgment-debtor must 
have the warrant of arrest in his possession at the time of making the appre¬ 
hension, otherwise it is illegal.(2) A decree against the hypothecated property 
and against the defendants iiersonally, lind containing no condition for execu¬ 
tion lir.st against the property, may be, enforced against the person or the 
property of tlie judgment-debtor, whichever tlic decree-holder thinks beat; (3) 
but a decree merely against mortgaged pro|Kirty aiM making no peisonal 
order for payment, cannot be, executed against the person of the judgment- 
debtor.(4) 

“ On any day.” —An airest may be made on Sunday under ^irocuias of a 
Mofussil Conrt.(5) 

“In any other place.”— -A list of such places has been notified for 
Burma,(6) and also for Madras.(7) 

Sub-clause (1), second proviso. —Under the former (lode an outei 
door could not be broken open. It was proposed to enact that if the 
judgment-debtor or any person in whose dwelling-house the officer authorised 
to make the arrest had reason to believe the judgment-debtor was to be 
found, refused access to his house, such officer might remove or open any lock 
or bolt and might break open any outer door. The amendments in this 
proviso were suggested to prevent vexatious forms of resistance, to execution 
which constantly obstruct decree-holders in the execution of their decrees. 
Afterwards, however, the amendment took its present form, the Select 
Committee stating that they had carefully considered the provisions as to 
breaking open dwelling-houses, and that they had come to the conclusion that 
it should be limited to dwelling-houses in the occu})ancy of the judgment- 
debtor. 

“Who is not the judgment-debtor.” —It was formerly held that no 
order was necessary to enter a xeiiaua of a purdanasheen judgment-debtor,(8) 
but that decision was before sect. 56 was included in the Code. 

(1) Maharani of Burdwan v. Barada Sun- (5) 4 M. H. C. Ixii. (1869). 

dari, 1 B. L. R. 31 (1888). (0) Notification No. 217, Burma Gazette, 

(2) Empress v. Amar Nath, 5 A. 318 1807, Pt. I., p. 266. 

(1883). (7) Fort St. George Gazette, 1903, Pt. I., 

(3) Johariraal v. Sant Lai, 9 A. 484 (1887). p. 646. 

(4) Sudan v. Ramchandra, 11 B. 537 (8) Kadumbineo v. Koylashkaminee, 7 C. 

(1887). 19(1881). 
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Sub-clause (2). —This sub-clau,se i.s intended to cover tlic eases of certain 
persons or classes of persons whose summary arrest might, as in the case of 
railway servants, be attended with danger or inconvenience to the public. 

Sub-clause (3). —Under the Codes of 1877 and 1882 this provision only 
extended to such provinces as were notified by the Local Governments. Such 
notifications were publhshed as to A8sam,(l) Bengal,(2) Bombay,(3) Burma,(4) 
Central Provinces,(5) Madras,(6) N.W.P. and 0udh,(7) and the Punjab,(8) 
As to the Provincial Insolvency law, see now Art TIL of lfl07, wliich takes the 
place of Chapter XX. of the former Code. 

“Apply to be declared.” —Under the Codes of 1877 and 1882 this 
provision ran “ applj/ under Ckajiler XX. to be declared.” That Chapter did not 
apply to the towns of Calcutta, Madras, or Boinbay.(9) In sudi Presidency 
towns tlie judgment-debtor might have applied under the Act for the Belief of 
Insolvent Debtors, 11 & 12 Viet. c. 21.(10) 

“Expresses his intention to apply.” —If he does not, and is committed 
to jail, he might from jail apply under Chapter XX. of the previous Uode (but 
now the Provincial [nsolvency Act, 1907), and may be released under its pro- 
vision3.(ll) This section oidy applies to judgment-debtors who are under arrest 
and not already committed to jail. \Vlien a debtor is imprisoned he can oidy 
be discharged nmbu' sect. 58.(12) See also 0. XXL i. 40. 

“ Furnishes security.” —The surety was under the Code of 1882 dis¬ 
charged on the judgment-debtor filing his petition in insolveiuiy ; (13) but under 
the present section apparently the surety would not be discharged until the 
judgment-debtor had “ appeared al8o.(14) A surety is discharged by the death 
of the judgment-debtor before expiration of the time specified in tlie security 
bond ; (15) or if th(! ])roceedings taken in execution of the decree wherein the 
security was furnished comes to an end or are struck off; (16) or if security is 


(1) Assam Manual of Local Rules and 
Orders, od. I8U3, ]). 39]. 

(2) Bengal Local Statutory Rules and 
Orders, 1903, vol. ii., p. 70. 

(3) Bombay Tjst of Local Rules and 
Orders, ed. 1800, vol, i., p. 400. 

(4) Lower Burma Courts Manual, 1905, 
para. 002. 

(0) No. 3761, dated 28th Sept., 1877, 
Judicial Comknissionor’s Civil CirSular, 1“43. 

(6) Madras List of Local Rules and Orders, 
cd. 1898, voL i., p. 195. 

(7) N, W. P. and Oudh List of Liooal Rules 
and Orders, ed. 1894, p. 112. 

(8) Rules and Orders of C. C. of Punjab, 
vol. i., p. 2 f2nd edition). 

(9) S. 360a of Act XIV. of 1882 (repealed 
by the Provinoirf Insolvency Aot, 1907). 

(10) Ex parte Pinsent, 8 M. 276 (1885). 

(11) /n re William Hastic, 11 0.451 (188*5). 


(12) In re Quarme, 8 M. 503 (1886). 

(13) Koylosh Chandra Cliristophoridi, 16 

G. 171 (1887); Ramzan v. Oerard, 13 A. 100 
(1890); Jlwarkadas v. Isabhai, 19 B. 210 
(1894); BannaMalr.JanmaDos, 16A. 183; 
Imbicfhumu 24 M. 560 (1901); KriBli* 

naiyar v. Krishnasamy, 26 M. 366 (1902); 
T^at^^u V. Baijiiath, 28 A, 387 (1906); 3 A. 
L. J. 143. 

(14) In Ashiq Ali r. Moti Lai, 29 A. 466 
(1907), the security furnished was not in 
acoordance with the section. 

(15) Krishnan v. ittinan, 24 M. 037 (1901), 
ref. Ashiq Ali ». Moti Lai, 29 A. 466 (1907); 
and see Nabin Chandra Hazari v. Mirtunjoy 
Barick, 41 0. 50 (1913) (because the event 
which occurred was not in contemplation of 
either party, and so put an end to the con¬ 
tract). 

(16) LaljiSahoyi?. Odoya, 14C. 767 (1887), 

U 
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deposited on conditions and the judgment-debtor dies before an order is made 
on his application to bo declared an insolvent.fj) Where the judgment-debtor 
has applied for declaration of insolvency, and proceedings in insolvency are 
pending on hi.s application, no application for execution can be made against 
the judgment-debtor’s 8urcty.(2) 

“ Shall release him from arrest.”- —A judgment-debtor expressing his 
intention to file a petition and schedule under 11 & 12 Viet. c. 21, and comply¬ 
ing -with the conditions of this section, is entitled to be discharged from 
custody ; (3) but lie will bo liable, though he has taken the benefit of the 
insolvency sections and while yet undischarged, to arrest in execution in 
respect of an unscheduled debt.(4) A judgment-debtor, who being an-ested 
and released on furnishing security under this section, but who failed to apply 
to be declared an insolvent within the prescrilied time, i.s liable to arrest, but 
not being arrested may apply to be declared an insolvent at a subsequent 
date. (.5) 

“ Security to be realized.”—A transferee decree-holder whose transfer 
has been recognized is entitled to execute against the sure.ty.(6) Where the 
surety by bis bond undertook to pay the amount of the decree if the judgment- 
debtor did not do so within a specified time and agreed that execution might 
issue under the bond without suit, it was held, that though the bond was some¬ 
what outside the scope of this section, as it was then worded, summary execution 
could bo taken out.(7) But where the bond, besides the. u.sual covenants, 
contained further stipulations as to what should happen if the judgment-debtor’s 
application in insolvency were refused, it was held that the latter stipulations 
did not come within the pur-view of this section a.s it was then worded.(8) The 
enforcement of the liabilities of sureties is now governed by sect. 14!"). Seo 
notes thereto.(9) 

Revision. —-An order refusing a suret.y'.s discliarge not being appealable, 
is open to revision under sect. 115.(10) 

246A.] 56. Notwithstanding anything in this Fart, the Court 

Prohibition oi arrest or shall not order the arrest or detention in tlte 
exeeStton of a woman in execution of a 

money. decree for the fayment of money. 


(!) Aahiq AH v. Moti I^al, 29 A. 460. 

(2) liaiigta PanHo v. BaijnatU Pande, 28 
A. 387 (1900). 

(3) HJx parte Pinsent, 8 M. 276 (1885). 

(4) Panna Lali v. Kanhaiya, IG C. 86 
(1888), 

(5) Alagappa v. Satathambal, 25 M. 724 
(1902). 

(6) Chathoth v. Saidindavifla, 26 M, 268 

{m2). 


(7) Kanioziiddi r. Pauzdar, 4 0. L. J. 311 
(1900); 10 0. W. N. 830. 

(8) Janki Das v. Ram Partap, 10 A. 37 
(1893). 

(9) And as to waiver by sureties of right 
to have suit brought against thorn, Kame- 
zuddi i\ Pauzdar, 10 C. W. N. 830 (1906), 

(10) Banna Mai v. Jamn^ Das, 15 A. 183 
(1893). 
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Arrest of women. —This section was inserted in the last Code by scot 2 
Act VI. of 1888. ' ’ 

57. The Local Government may "fix scales, graduated [s. sss.j 

Subsistence-allowance, a^'^ording to rank, race and nationality, of 
monthly allowances payable for the sub¬ 
sistence of judgment-debtors. 

Subsistence allowances. —For notifications (1) by the Local Government 
of Madras, see Madras List of Local Rules and Orders, ed. 1898, vol. i., p. 195 ; 
see Burmah Rules Manual, ed. 1897, p. 115 ; and for N.W.P., sec North Western 
Provinces and Oudh List of Local Rules and Orders, ed. 1894, p. 113. Sects. 339 
and 340 are now 0. XXL r. 39, post. 

58. (1) Every person detained in tJie civil prison in execution [s. 342 .] 

Detention and release. of a decree shall be 80 detomct?,- 

(a) where the decree 'is for the payment 
of a sum of money exceeding fifty rupees, for a period 
of six months, and, 

(b) 'in any other cose, for a period of six weeks : 

Provided that he shall he released from sveh detention before, Is.m.) 
the ex'pirtUion of the said feriod of six months or six weeks, as the 
ease may be ,— 

(i) on the amount mentioned in the warrant for his 

detention being paid to the officer in charge of the 
civil 'prison, or 

(ii) on the decree against him being otherwise fully satis¬ 

fied, or 

(iii) on the request of the person on whose application 

he has been so detain^, or 

{i'v) on the omission by the person, on whose application he 
has been so detained, to pay swi^mtence-allow'ance : 

Provided, also, that he shall not be released from such de¬ 
tention under clause (ii) or clause (iii), without the order of the 
Court. 

(2) A judgment-debf^or released from detention under this 
section shall not merely by reason of his release be discharged 
from his debt, but he shall not be liable to be re-arrested under 
the decree in execution of which he was detained in the civil 
prison. 

Duration of Imprisonment.^ —The first portion of the section down to 
the Proviso corresponds with sect. 278 of Act Vlll. of 1859 and sect, 342 of 
the last Code, though the form of the section has been remodelled (vide post) 


(1) O’Kincftly, note to scot. 3.48. 
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The section after the Proviso corresponds (with verbal alterations) to sect. 341 of 
the last Code, omitting clause (f) of that section, which is no longer necessary 
owing to the remodelled form of the former sect.. 342. A prisoner once dis¬ 
charged for want of deposit of subsistence-money should not bo retaken.(l) 
Where a person i.s imprisoned under sect. 481 (now 0. XXXVIII. r. 4), post, 
imprisonment suffered after decree must be taken into consideration in calculat¬ 
ing the six months.(2) On the expiration of the period, the prisoner is entitled 
to his discharge, whether the imprisonment has been continuous or only at 
intervals.(3) The imprisonment is not a satisfaction of the decree, and the 
debtor can be adjudicated an insolvent for it; (1) or his personal property 
may be taken in execution under the same decree.(6) This section does not 
empower a Judge to fix a term of imprisonment at his discretion within the 
maximum. If none of the. conditioas mentioned in the proviso are fulfilled 
before the expiiy of six months, or six weeks as the case may be, the judgment- 
debtor remains in jail the full time.(6) The language of clause (1) has thus been 
recast to show that this provision does not confer on the Court a discretion 
to fix .shorter periods of imprisonment than those prescribed. This section 
does not apply to cases of imprisonment for contempt of Court..(7) 

. 863.] 59. (1) At any time after a warrant for the arrest of a 

Release on ground of ftidijmenl-Mtor has been issued the Clourt 
•‘Hoess, cancel it on the ground of his serious 

illness. 

(2) Where a judgment-debtor has been arrested, the Court 
may release him if, in its opinion, he is not in a fit state of health 
to he detained in the cinil prison. 

868 (8) (3) Where a judgment^debtor has been committed to , the 

nd (4).i civil prison, he may be released therefrom — 

(a) by the Local Government, on the ground of the exi,stance 

of any infectious or contagious disease, or 

(b) by the committing Court, or any Court to which that 

Court is subordinate, on the ground of his sufEering 
from any serious illness. 

(4) A judgment-debtor released under this section may be 
re-arrested, but the period of his detention in the civil prison shall 
not in the aggregate exceed that prescribed by section 58 . 


(]) In re Dwarkalidl Mitter, Bourke’g Bcp. 
I. p. 109; Janoki Singh Roy v. Kaloo Mnndnl, 
B. L. R. E. B. 889 (1868), 

(2) Gfianashamdas v. Johuri Mull, 7 B. 
431 (1883). 

(3) Khoda Bukah v, Shukroolah, 6 All. 
H. C. 220 (1873). 

(4) In the matter of Raghubhai Ram- 
chandra, 6 Bom. H. C. 86 (1869). 

(5) Janoki Singh Roy e. Kaloo Mundul, 


B. L. B. P. B. 889 (1808). 

(6) Subudhi v. Surji, 13 M. 141 (1889), 

foil. Surjan Bibi v. Sagai Mandal, 5 C. W. N. 
145(1900). • 

(7) Martin v. Lawrence, 4 C. 656 (1879). 
An interim discharge in Insolvency proceed¬ 
ings is not a discharge within the meaning 
of this section, Suraj Dili -v. Mahabir, 33 A. 
279, 282 (1910). 
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Illneaa of judgment-debtor.—Thia section coi-respoiidH with sect. 653 
of the Ittst Code. Sect. 653 was added to that (?ode hy sect. 8 of Act VI. of 
1888. 


Ari'ACHMEMT. 

60. (1) The following property is liable to attachment [a. 266.] 
Property u»hi. to execution of a decree, namely, 

attachment and sale'In lands, houses or other buildings, goods, 
execution of decree. money, banknotes, cheques, bills of exchange, 
liundis, promissory notes, Government securities, bonds or other 
securities for money, debts, shares in a corporation and, save 
as hereinafter mentioned, all other saleable property, moveable 
or immoveable, belonging to the judgment-debtor, or over which, 
or the profits of which, he has a disposing power which he may 
exercise for liis own benefit, whether the same be held in the 
name of the judgment-debtor or by another person in trust for 
him or on his behalf : 

Provided that the following particulars shall not be liable 
to such attachment or sale, namely :—■ 

(a) the necessary wearing-apparel, cooking vessels, beds and 
• bedding of the judgment-debtor, his wife and children, 
and such 'personal ornaments as, in accordance loiih 
religious usage, cannot be parted with by any woman; 

• (b) tools of artizans, and, where the judgment-debtor is an 
agriculturist, his implements of husbandry and such 
cattle and seed-grain as may, in the opinion of the 
Court, be necessary to enable him to earn his liveli¬ 
hood as such, and such portion of agricultural jmd'uce 
or of any class of agricultural produce as may have 
been declared to be free from liability under the pro- 
\iisions of the next following section; 

(c) houses and other buildings {^with the materials and the 

sites thereof and the land immediately appurtenant 
thereto and necessary for their enfoyment) belonging 
to an agriculturist and occupied by him; 

(d) books of account; 

(e) a mere right to sue for damages; 

(/) any right of personal service ; 

{g) stipends and gratuities allowed to pensioners of. the 
Government, or payable out of any service family 
petision fund notified in the Gazette of India by the 
Governor General! in Council in this behalf, and 
political pensions; 
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{h) allowances {being less than salary) of any public of&cer 
or of any servant of a railway company or local 
authority while absent from duty; 

(1) tlie .salary or allowances equal to salary of any such public 

officer or servant as is referred to in clause {h), while 
on duty, to the extent of— 

(i) the whole of the salary, where the salary does 

not exceed twenty rupees monthly ; 

(ii) twenty rupees monthly, where the salary 

exceeds twenty rupees and does not exceed 
forty rupees monthly ; and 
{in) one moiety of the salary in any other ease ; 

(■/) the pay and allowances of persons to whom the Indian 
^ticles of War apply; 

{k) all comqndsiyry deposits and other sums in or derived from 
any fund to which the Provident Funds Act, J8H7, 
for the time being applies in so far as they are declared 
by the said Act not to be liable to attachment; 

(/) tlie wages of labourers and domestic servants whether 
payable in money or in kind ; 

{m) an expectancy of succession by sui'vivorship or other 
merely contingent or po,ssib]e right or interest; 

{n) a right to future maintenance; 

(o) any allowance declared by any law passed under the 
Indian Councils Acts, 1861 and to be exempt 

from liabihty to attachment or sale in execution of a 
decree; a^id, 

{p) where the judgment-debtor is a person liable for the 
payment of land-revenue, any moveable property 
which, under any law for the time beitig applicable 
to him, is exempt from sale for the recovery of an 
arrear of such revenue. 

Explanation,. —The particulars mentioned in clauses {g), 
{h), (i), {j), {1) and (o) are exempt from attachment or sale whether 
before or after they are actually payable. 

(2) Nothing in this section shall be deemed— 

(a) to exempt houses and other buildings {with the materials 
and the sites thereof and the lajids immediately 
appurtenant thereto and necessary for their enjoy¬ 
ment) from attachment or sale in execution of 
decrees for rent of any such house, building, site or 
land, or 

{b) to affect the provisions of the Army Act or of any similar 
law for the time being in force. 
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Property attachable.—Tlie first sub-clause of this section corresponds 
with sect. 205 of Act VIII. of 1859 save that the words “ or other huildings,” 

“ saleable ” and “ or aver which, or the profits of which, he has a disposing power 
which Ite may exercise for his own benefit ” were added by sect. 266 of Act X. of 
1877, while the words “ llm capital or joint stock of any railway, banking or other 
public Company or” after the words “shares in” have been omitted by the 
presentCode. Act X. of 1877 added the provisos. According to that Act (i) ran 
“ one moiety of the salary of a -public ojfieerorofthc servant of a Railway Company ” 
and the final proviso (6) “ to affect the Statutefortim time being in forcefor punishing 
mutiny and desertion and for the better payment of the Army and their quarters.’’ 
The final proviso (b) was given its present form, save for the words in italics, 
by Act XIV. of 1882, which also altered the wording of the first proviso (b) 
and added the word.s “ and gratuities” to proviso {g). Act VII. of 1888 gave 
proviso (i) its present form save that it then made no reference to “ allowances 
equal to salary ” and “ while on duly,” and the same Act added provisos (o) and 
(p), and the words “ a-nd bedding” in proviso (a), and “and seed grain” in 
proviso ib), and “ and (o) ” in the Explanation. The word “ Indian ” in proviso 
(j) was substituted lor “ Native ” by Act Xll. of 1891. The portions appearing 
in italics were added by the present Code. Besides the additions thus noted 
proviso (c) has been extended, its form under the Code of 1882 being “ the 
materials of houses and other buildings belonging to and occupied by agriculturists,” 
and proviso (h) has been added. 

In Ajmere certain further properties are exempt from attachment.(l) 

“ Goods.”—Spear.s and daggers are goodB.(2) 

“Money.” —Money paid into Court as the pire-emptivo price by the 
lujlder of a doerco for pre-emption is not attachable by a creditor of such decree- 
holder ; (3) nor is ooinpensation-money payable to a mortgagor in the hands 
of a Collector attachable in execution of a mortgage decree, as the mortgagee 
should himself have applied for conipenBation.(4) 

“Debts.”—-A debt must be a perfected and absolute debt, not merely a 
sum of money which may or may not become payable at some future time, or the 
payment of which depends upon contingencies which may or may not happen ; 
it must at least he an existing debt, though it may be payable on a future date ; (5) 
it must bo specific, existing and d6finito.(6) Debts are payable at present 
or in the future, and in England are called “ debts owing and accruing,” 
and there, not only can an order he made attaching an accruing debt, but also 
an order foi payment of such debt when it becomes payable.(7) A mere claim 
for unliquidated damages cannot be attached; (8) nor can liquidated damages 


{!) Ajmore Rog. I. of 1877, 8. 30. 

(2) Wala Hiraji t>. Hira Patol, 0 B. 518 
(1885). 

(3) Abdus Salaui v. Wilayat, 19 A. 256 
(1897). 

(4) Basa Mai n. Tajammal, 10 A. 78 (1803). 

(5) HaridaB c. Baroda, 27 C. 38 (1809); 4 
C. W. N. 87; foil. Maharani Eambar Kocri v. 


Rai Sham Kissen Das, 9 C. W. N. 703 (1906). 

(6) Tuffuzzool V. Rughoonatb, 14 M. I. A. 
40 (1871); 7 B. L. R. 180. See laat ease in 
last note. 

(7) Tapp i>. JuncB, 1.. R., 10 (J. B. 591 
(1875). 

(8) Randall ». Lithgow, 12 Q. B. 1). 525 
(1884). 
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on a verdict until judgment lias been »igned.(l) Money in tlic liands of a 
garnishee wliic.li Im is bound to ])ay is a debt,(2) so is rent that is due; (3) 
but claims over which no Court in British India has jurisdiction are not debts 
liable to be attached, but the mere circumstance that the garnishee is at the 
time of the application for execution beyond the limits of British India would 
not of itself render the debt not liable to bo attached.(4) A gratuity 
sanctioned by a Railway Company, the money being in the hands of its pay¬ 
master, is not a debt, and cannot be attached, as the gift is not complete; (6) 
but a monthly allowance given in payment of an antecedent debt is attachable, 
and an attachment may be made of half the monthly allowance when 3 weeks 
have expired, inasmuch as 3 weeks of the allowance had become an existing 
debt though payable on a future date.(6) Money due by an agent or a vendee 
to his principal or vendor is a debt, and maybe attached, and it is not necessary 
that the exact amount due should be ascertained prior to attachment,(7) bnt a 
vendor’s right or interest in the balance of purchase money of immoveable 
property jiayable on execution of a conveyance is not a debt so long as the 
conveyance remains nn8igned.(8) The salary of a private person is not 
attachable until it hecomes due and is an existing debt.(9) It was questionable 
wheth(!r arrears of interest due on Govemnient Promissory Notes was attach- 
able.(lO) Adeorec can be attached,(ll) but a decree formoncy.thoughajndgment 
debt, is not liable to sah^ in execution, and sect. 273 of the former Code (corre¬ 
sponding with 0. XXL I. .,h3 of the present Code) provide the procedure in 
oxecution.(12) 

*1 

“Government securities.” —Money or other security deposited by the 
judgment-debtor with a Railway Company as sec'uritj' for the performance of 
his duties is attachable subject to the lien of the Railway Company, but not 
saleable until the deposit is at the disposal of the judgment-debtor freed from 
such lien.(13) 


“All other saleable property.”— As regards partnership property, it 
wa.s held tliat it could not be attached and removed from tlie possession of the 
partners in execution of a decree against only one of the partners; (14) nor 

— ■ - - - _ -i\ 


(1) JoDCB e. Thompson, 27 L, J. R., N. S. 
234 (1868). 

(2) Booth V. Trail (1883), 12 Q. B. i). 8. 

(3) Mitchell v. Lee, h. R. (1867), 2 Q. B. 
269. 

(4) Ghamshamlsl e. Bhansali, 5 B. 249 
(1881). 

(6) Janki Das r. East Indian Railway, 
6 A. 634 (1884). 

(6) Dambar Kocri e. Rai Sham Kissen, 9 
(1. W. N. 703 (1905). 

(7) Madho Das i:. Ramji Patak, 16 A. 286 
(1894). 

(8) Ahmad-ud-diu v. Majlis Rai, 3 A. 12 
(1880). 

(9) Ayyavayyar v. Virasami, 21 M. 393 
(1897); Devi Prasad v. A. H. Lewis, 31 A. 


309 (1909). It lias been hold that the noni! 
payment of a loan does not constitute (V 
debt which can bo attached under this 
section, Phul Gbaud v, Chand Mai, 30 A. 262 
(1908). 

(10) Boisluhohurn Battyo,il Tay. & Bell, 
313 (1860). 

(11) Golam Mahomed v. Indro Chand, 16 
W. R. 34(1871). 

(12) Sultan Knar v. @ulzari Lai, 2 A. 290 
(1879); Tiruvongada v. Vythilinga, 6 M. 418 
(1888). 

(13) Karuthan v. Snbramanya, 0 M. 203 
(1885). 

(14) Karlmbhai r. Conservator of Forests, 
4 Bom. 222 (1879). 
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could one partner attach the interest of another partner in the ])ai'tircrsliip 
business in the liands of a Kcceivor,(l) and debts due from one partner to 
another ■were, not attachable,(2) The share of a partner in the, part.ncrabiji in 
the hands of another partner might be attached, which should be done by 
prohibitory order,(3) and oven the sale in execution of the interest of one 
partner, in a partnership dissolved by the death of his father and co-partner, 
was good; (4) but where the interest attached and sold was in a subsisting 
pai-tnershij), the purchaser could sue for dissolution and accounts.(5) The 
effect of these decisions have been partially codified in 0. XXL r. 4!). The 
interest of an undivided father, a memljcr of a Mitalishara family, cair be, 
attached and sold. This is the law in Bengal, Madras, Allahabad and Bombay. 
But the purchaser merely acquires the right to comjiel a partition as against 
the other co-sharers of the judgment-debtor.ffi) The interest of a son,(7) and 
of any other member of the joint family, is in the, same position; (8) even that 
of a grandson in the lifetime of his father and gi'andfather.(9) And property 
ill the hands of a son or other descendant which is liable under Hindu law for 
the payment of the debt of a deceased ancestor in respect of which a decree 
has been passed shall be deemed ■to be the property of the deceased.flO) 
The equity of redemption in mortgaged property can be attached and sold 
in execution of a decree against the mortgagor,(11) but not if the person apply¬ 
ing for attachment and sale is also the mortgagee.(12) Mortgaged property 
may be attached but cannot be sold without a suit by the mortgagee under 
sect. 67 of the Transfer of Property Act.(13) Property is attachable, even 
tlioiigh tt cannot be brought to sale without 8uit.{14) A tenant’s hereditary 
and beneficial interest in property can be attached and sold,(15) but an interest 
in an occupancy tenure, which is not transferable by custom or usage, is not 
sajeable in execution, save for rent under the Bengal Tenancy Act.(16) A 
judgment-debtor has a saleable in^terest in land upon which he was permitted 
to e^ a mud house and occupy it for forty years, ■without any reservation 
by’ iC landlord that he could be ousted, but for which he paid rent.(17) The 
7 gilt to get back from the donee certain lands reserved to the judgment-debtor 


(1) Abbot V. Abbott, 5 B. L. R. 382 
(JS70). 

(2) Uwarka Mobun i*. Luokhimoni, 14 C, 
384 (1887). 

(3) Thaiua Sing v. Kalidas, 6 B. L. E. 380 
(1870). 

(4) Parvatbbesam v. Bapanna,* 13 M. 447 
(1890). 

(6) Jagat Ohnndor v. Iswar CUuudcr, 20 
C. 693 (1893); sec also In re Bainbridge, 
8 C. D. 218, p. 224. 

(6) Deendyal v. Jugdeiip, 3 C. 198 (1877 
1’. U); 4 I. A. 247. 

(7) Jallidar v. Ram Ball, 4 0. 723 (1878). 

(8) Rai Naraiwe. Nowrut, 4 C. 809 (1879). 

(9) Jogul Kishoro v. Shib Sahal, 5 A. 430 
(1883). 

(10) Sect. 63. 


(11) Saraswati r. Nabadwip, 6 B. L. R. 380 . 
(1870); Gossain Munraj v. Been Byal, 20 
W. R. 20 (1873). 

(12) Kamini v. Eamlochan, 6 B. L. R. 460 
(1870); Bhuggobutty v. Shamachurn, 1 C. 
337 (1870). 

(13) Cbundra Nath v. Burroda, 22 C. 813 
(1896). 

(14) Gouri Siinkur v, Aubhoyessury, 1 C. 
W. N., xUv. (1896). 

(16) Rainessar Nath v. Oolamec Sahoo, 24 
W. R. 309 (1876). 

(10) Bhiram v. Gopi Kanth, 24 C. 366 
(1897); 1 C. W. N. 398 ; Uurga Charan v. 
Kali Prasanna, 26 C. 727 (1899) j 3 C. W. N. 
580. 

(17) Uoorga Perahad v. Brindabun, 16 
W. E. 274 (1871); 7 B. L. R. 159. 
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by a deed of gift is traiwferablc and therefore attachable; (1) so also 
is a life interest in trust funds in the hands of the Official Trustee; (2) 
but property in tlic hands of the Receiver of the High Court cannot be 
proceeded against by attachment in the Mofussil, but the High Court can 
order attachment and direct the Receiver to sell the interest of the judgiuent- 
debtor.(3) Property of which the judgment-debtor had been in possession for 
12 years after he had filed his petition in insolvency was attachable, his title 
being by adverse possession.ft) Property the subject of an existing suit is 
attachable, but in such a ease the Court would order the sale at the fittest and 
most proper tinie.(5) A decree also is attachable.(fi) The right to manage 
a religious trust is not attachable,(7) nor the right to ofliciat<^ at wor.shiji or 
to receive the offerings at a shrine; (8) nor can voluntary offering.s which may 
in future be made to an idol, as being entirely uncei-tain.(9) 8o also a thing 
utterly inc.apable of being estimated or valued, such as “ all the claims of 
Ramnatli against all his debtors,” cannot be attaclied.(lO) The doors and 
window shutters of a pucca building cannot be separately attached, as they 
formed part of immoveable ])roporty.(ll) Trees gi-owing on the sir land of an 
ex-proprietary tenant under sect. 7 of Act XTl. of 1881 (N.W.P. Pent Act) 
cannot be sold in execution.(12) A jmrtion of a hhui cannot be attached under 
a mortgage decree against that portion, the mortgage of a portion of a b/nw/ 
being unlawful.(13) Future rents and profits of a fjhatwdi tenure cannot as 
suck be attaeliod.(M) 

“ Immoveable.”—In Oudli no ancestral property can In; sold in e,xecution 
without permission of the Chief Commissioner, and no self-acquired property 
without permission of the 0ommissionci'.(15) 

■“The profits of which.” —Attachment of property includes attachmejit 
of the profits thereof, but if after attachment the original owner be allowed io 
remain in possession of the property, the profits from the moment they found 
their way into the owner’s pocket cease to he liable for the judgment-dcbtor.(16) 

“A disposing power.”—^A letter containing notes in the Post Office can 
be attached as in the disposing power of the addressee; (17) but not money 


(1) Budra Perkash v. Krishna Mehun, 14 
C. 241 (1886). 

(2) Abdul Latecl v. Doutru, 12 M. 250 
(1889). 

(3) Hem Ohunder v. Prankriato, 1 C. 403 
(1870). 

(4) Surja Hosaem v. Monohur Das, 24 C. 
244 (1890). 

(5) Bam Chundcr v. Nuud Lall, 19 W. B. 
132 (1873). 

(6) Golam Mahomed v. ludro Chand, 15 
W. B. 34 (1871); 7 B. L. B. 318. 

(7) Ayancheri v. Achulathil, 5 M. 89 (1882). 

(8) Durga Bibi v. Ohanehal Bam, 4 A. 81 
(1881). 

(9) Sri Sri lavar t>. Peary Churn Doy, (i 


C. W. N. 728 (1902); 29 C. 470. 

(10) Tulfuzzool V. Bughoonath, 14 M. I. A. 
40, p. 51 (1871); 7 B. L. B. 186. 

(11) Peru Bepari v. Bonou Maifaraah, 11 C. 

164 (1885).' e 

(12) Jugal V. Deoki Handan, 9 A. 88 
(1886). 

(13) Narbheram f. CoUootor of Broach, 22 
li. 737 (1897). 

(14) Hdoy Kumari n. Hari Bam, 28 C. 483 
(1901). 

(16) Act XVllI. of 1876, s. 20. 

(16) Bam Coomar v, GobiudNath, 12 W.B. 
391 (1869). 

(17) Narasimhulu ». Adiappa, 13 M. 242 
(1890). 
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payable to au auctioneer by purcbasers of goods entnmted to liiiu for auction, 
except as to such amount as tlie judgment-debtor had a disposing power exercis¬ 
able for his own bcnefit.(l) When the judgment-debtor contracted to lay 
down a pavement for B and deposited materials for the work and received 
an advance from B equal to the value, the materials vested in B and could 
not be attaohed.(2) The corpus of trust property in the hands of a trustee 
cannot b(7 attached; (.1) nor an insolvent’s property vested in the Official 
Assignee ; (4) nor land assigned to a widow by way of maintenance with 
a proviso against alienation; (5) nor land assigned in lieu of maintenance 
without any mention of such irroviso, as coming under clause («) of this 
section; (6) but land let under a lease prohibiting the lessee assigning the 
proi)eTty either by sale or gift is attachable; (7) so is a donee's share in property 
given with a proviso that it should be held impartible.(8) Joint family property 
is attachable in execution of a decree against the father, so as to affect the 
interests of his sons, unless the sons can show that their shares wcic not answer- 
able for the decree.(9) In Madras, the attachment of the interest of an undivided 
nicmfier in a joint propeity in execution of a decree on a personal debt against 
him, constitutes a valid charge in favour of the judgment-creditor and prevents 
the accrual to the other coparceners of the right of survivorship on the death 
of the judgment-debtor pending attachment.(lO) The income of property subject 
to a restraint upon anticipation accruing due after the date of the judgment 
cannot be attaclied in execution of a decree against the separate property of a 
married woman.(ll) 

“ flecessary wearing-apparel.”--Thi8 was the effect of a Bombay High 
(fourt decision in 1872.(12) A mangalsuLra or necklace worn by a maniod woman 
during the lifetime of lier husband and never removed, is exempt (13) (and see 
sow amendment); so are the clothes, equipment and arms of a person subject 
to the Indian Marine Act; (14) so is the slndhan property of a Hindu wife, when 
execution is sought of a decree against her husband.(15) Property in zenanas 
is not exempt from attachment.(1C) 

“ May, in the opinion of the Court, be necessary.”- -Beasts used in 
agriculture are not privileged until the Court has dwlared tliem to be so.(17) 


(1) Smith V. Ahfthabacl Bank, 23 A» ]35 

{mi). 

(2) S. C. C. Reference, 2 N, W. P. H. C. R. 
337 (1870). 

(3) Moheeput v. Ktbari Chowdhry, 19 
W. R. 220 (i873); Bislicn Chand v. Nadir 
Hoasein, 15 C. 329 (1887 P. C.) ; 151. A. 1, 

(4) Donobundhoo v. Shushi Mohun, 12 C. 
L. E. 60 (1882). 

(6) Dcwali V. Apaji. 10 B. 342 (1880). 

(6) Gulab V. Bansidhor, 16 A, 371 (1893); 
sec also Bansidhar v. Gulab, 10 A. 443 (1894). 

(7) Golak Nath v. Mathura, 20 C. 273 
(1871). 

(8) Narayanan v. Kaniian, 7 M. 316 
(1884). 

(9) Jagabhaitv Bhukandas, 11 B. 37 (1886). 


(10) Bailur Krishnu v. Lakshmana, 4 M. 
302 (1881). 

(11) Goudoin v. Venkatesa Moodelly, 17 
M. L, J. 303 (1907). As to question when a 
Policy of Insurance is attachable, sec 
Shankar v. Umabai, 15 Bom. L. R, 320, 320 
(1913), 

(12) Ga’ngarani r. ParUiu, 9 B, H. C. 272 
(1872). 

(13) Appana i’. Tangamma, 9 B. 100 (1884). 
(U) Act XIV. of 1887, B. 81. 

(16) Tukarain v. Gunaji, 8 B. H. C., A. J. 
329 (1871), 

(10) Doorga Churn v. Huree Mohuu, 17 W. 
R. 86 (1872). 

(17) Bakhir v. Doorga Churn, 10 C, 39 
(1883); 13 C. L. R. 200. 
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“Houses and other buildings.” —Previous to the pTosent Code, tliis 
proviso only rcfoiTcd to the material of houses and other buildings, but it was 
held to extend to any house in tlie physical occupation of an agriculturist, or his 
representatives after his death, for the purposes of his agricultural calling; (1) 
but “ agriculturist ” must be construed in its strictest sense.(2) The privi¬ 
lege refers to a house occupied by an agriculturist as an agriculturist, not to 
his town re,sidence.(3) If the agriculturist does not raise the question that 
a liousc is exempt from attachment when it was attached and sold he cannot 
raise it in a suit for possession by the puTchaBer.(4) If sold in execution of a 
decree for rent, other judgment-creditors arc not entitled to rateable dis¬ 
tribution of the proceeds under sect. This exemption does not jnohibit 

their sale in execution of a mortgage decree if specifically mortgaged.(6) The 
superstructure of a house belonging to a hhag in a bhagdari village is exempt 
from attachment under the provisions of the Bhagdari Act (Bom. Act V. of 
1862).(7) Where a judgment-debtor, whose house had been attached, claimed 
the benefit of clause (c), and it was found that he was both an agriculturist and a 
zemindar, it was held that it was incumbent on him to ju'ove that the lioiise 
in question was occupied by him as an agriculturist.(8) 

“ Books of account.” —-This was introduced astlie effect of a decision of 
the Bombay High Court in 1866.(9) The Court may however direct their 
production in Court to prevent the judgment-debtor making away with them.(10) 

“ Mere right to sue for damages.” —This is the effect of the decisions of 
the Calcutta and Allahabad High Court8.(ll) The right to bring a suifi to set 
aside a sale is not attachable; (12) nor the right to sue for mesne profits ; (13) 
but if a decree has been passed it may be attached.(14) The right to appeal 
is not attachable.(16) 

“Any right of personal service.”- —^The right of worship of a Hindu 
idol cannot be sold in execution; (16) nor the right to the surplus profits of 
shchaitship; (17) nor a priestly office with emoluments; (18) hut where a 


(1) Radhakitian r, Balvaiit, 7 B. 530 
(JS83). 

(2) Jivaii Bhaga ik Hira Bhaiji, 12 B. 363 
(1887). 

(3) Manecklal v. Manilal, 7 B. L. H. 685 
{1906). 

(4) Pandurang v. Kriahnaji, 28 B. 126 
(1903); Narayan v. Gowbai, 16 Bom. L. R. 
278 (1912). 

(6) Venilal v. Lakha, 4 B. 429 (1880). 

(6) Bhagvandas r. Hathibhai, 4 B. 26 
(1879); but see Ram Dial v. Narpat, 33 A. 
136 (1909); Bhola Nath v. Mt Vashori, 34 
A. 26 (1912). 

(7) CoUoctor of Broach v. Venilal, 21 B. 
688 (1896). 

(8) Jamna Prasad Raut v. Raghunath 
Prasad, 36 A. 307 (1913). 

(9) In re Pestonji, 3 B. H. C. 42 (1866). 


(10) Adjoodhya v. Middleton, 3 N. W. P. 
aC. R. 334(1871). 

(Jl) Tuffuzzool V. Raghunath, 7 B. B. R. 
186 (1871); 14 Moo. I. A. 40 ; Mahomed 
Sheo Sevuk, 6 N. W. P. H. C. R. 95 (1874). 

(12) Garapiet v, Panna IaII, 14 W. R. 162 
(1870). 

(13) Shyaili Chaud v. Land Mortgage Bank, 
9 C. 695 (1883); 12 C. L. R. 440. 

(14) Golam Mahomed v. Indro Chand, 15 
W.R. 34(1871); 7 B. L. R..318. 

(16) Bipro Protap v. Dat) Narain, 3 W. R. 
Mi«. 10 (1865). 

(16) Dubo Miewor r. Srinibas, 5 B. L. K. 617 
(1870); Kaloe Churn v. Bungsheo, 15 W. R. 
339(1871); 6 B. L. R. 727. ^ 

(17) Juggurnath v. Kishen Pershad, 7 
W. R. 266 (1867). 

(18) MalUka v, Ratanmani, 1C. W. N.,493. 
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property was bequeathed to an idol with directions that the surplus income 
was to go to the family of the deceased, the interest in sucli surplus of a membei- 
of the family could be attached and sold,{l) but the vendee would 
not be entitled to enter on the land.{2) Ifiiie surplus profits of shebaitship 
be sold to the next shebait, his right to succeed to the management would be 
quite unaffected by execution proceedings during the lifetime of the former 
shebait.(3) The interest of a servant of a temple in land which he lield as 
remuneration for his service can be attachcd.(4) A Birth Moha Brahminy or 
right to officiate at funeral ceremonies, being intangible and impalpable, oannot 
be attached; (5) so also a ujiudliihpana vrilti (a hereditary priestly office) 
on the Godavari at Nasik, as being a right of personal service ; (6) so is a jotishi 
vntti; (7) and a mini cannot be sold in execution, though its private alienation 
is not absolutely prohibited ; (8) but it may be sold in execution if expressly 
ordered by the decree.(9). 

“ Stipends.”—Tliis includes all pensions of a political nature payable 
directly by the Government; (10) also stipends allowed by Government to the 
members of the Mysore family.(ll) The stipend of a Oarnatic Stipendiary is 
not attachable.(12) 

“ Gratuities.”--This is not confined to those payable to pensioners, but 
includes gratuities granted in consideration of past services.(13) A bonus 
granted in addition to a pension is also privileged; (14) so is the balance of 
pension unpaid at the time of the pensioner’s death .(16) When the decree sought 
to be attached was passed before the Pensions Act (XXIIL of 1871) came 
into force, the application for execution was not barred for want of a certificate 
under sect. 4 of that Act.(16) A Zorti yaras hak is not a pension and is not 
privilcged.(17) 

• 

“ Pensions.”—A private pension, though not privileged, is not attach¬ 
able save as to arrears accrued due.(18) Arrears of Yeoniiah pension acci¬ 
dentally accumulated arc not liable to attachment.(19) Land granted by 
Government, but not revenue free, as reward for services rendered is 


(1) Ashutosli r. Doorga Churn, 0 I, .4. f82 
(1879 P. 0.). 

(2) SilKihunder v. SibkisBon, 1 Boulnois, 73 
(18,74). 

(.3) 'I'rimbak v, Narajan, 7 B. 188 (1882). 

(4) Lotlikar v. Wagle, 6 B. 5^ (1882). 

(6) JhumAnn v. Dinoonath, 16W. R, 171 
(1871). 

(8) Ganesh Bamcbandra v. Shankar Ram- 
chandra, 10 B. 39.5 (1886). 

(7) Govind v. Ramkrishna, 12 B. 360 
(1887). 

(8) Bajaram r, Ganesh, 23 B. 131 (1898). 

(9) Sadashiv v. .{^yantihai, 8 B. 186 (1883). 

(10) Bisham liar v. Imdad Ali, 18 Cal. 210 
(1890 P. 0.); L. B. 171. A. 181; Muthunaini 
v. Alagia, 26 M. 423 (1902). 


(11) Mohamod Kuzulbash >\ Mohanicd 
Buseero^oen, 7 W. B. 169 (1867). 

(12) Mahomed Abdul v. Ckunandur, 4 M, 
H. C. 277 (1869). 

(13) Bawan Das v. Mul Chand, 6 A. 173 
(1884). 

(14) Muhammed Khasim tj, Carlier, 5 M. 
272 (1882). 

(16) Valla Tramburatti v. Amijani, 20 M. 
69 (1902). 

(16) Dharamdas v. Hafasji, 19 B. 260 
(1894). 

(17) Secretary of State i>. Khemohand, 4 
B. 432 (1880). 

(18) BhoyrubChundere. Madhnb Chunder, 
0C.L.B. 19(1880). 

(19) Referred Case, 6 M. H. C. 371 (1870). 
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not a pension and is attachable; (1) similarly the grant of an annual 
sum made by Government as compensation for loss sustained by the grantee 
on account of improper resumption by Government of rent-free lands.(2) In 
England, superannuation allowance already accrued due to a retired police 
constable is attachable; (3) and pensions solely in respect of past services 
are liable to sequestration, though half pay, being to some extent for future 
services, is not.(4) A zemindari granted (not revenue free) by Govermnent 
as a reward for services rendered is not a penaion.(5) Pensions were exempted 
by Act XXIII. of 1871. In clause {g) the words “ military or civil ” have been 
omitted as being of no value. The word “pensioners” of itself covers every 
class of pensioner. 

“ Salary of any public officer.” —^Under sect. 23C of Act VIII. of 1859, 
salaries of Railway servants had to be actually due before they could be 
attached; (6) similarly the salary of a Telegraph Officer; (7) but now the 
unprivileged portion can be attached in advance.(8) The Calcutta High 
Court has held that while the pay of an Indian Staff Corps officer, as being of 
a public officer, comes within the meaning of this section, that of an officer of 
the Regular Forces, not being of a public officer, does not; (9) and the Allahabad 
High Court has also held that an officer of the Regular forces is not a public 
officer and that his pay cannot be attached;(10) but in Madras it has been held 
that he is a public officer and his pay is attachable.fll) Half the pay of persons 
subject to military law other than soldiers of the regular forces is liable to attach- 
ment.(12) An attachment upon the salary of a Railway servant ceases to be 
operative after ho has filed his petition in Insolvency, and should be witndrawn 
on notice being received of the making of the vesting order.(13) For definition 
of “ public officer,” .see sect. 2 (17). Under the Code of 1859, the whole of the 
•salary of a peon in the service of a Mamlaldar under Government could be attached, 
if it had become due.(14) The remuneration of a WatMndar cannot be attached 
while in the hands of the Collector or other disbursing officer, but otherwise 
if in the hands of the watmiar himself.(15) A khol is not a public officer and the 
percentage on collections received by him is not salary and is attachable.(16) The 
salary of a private person cannot be attached until it becomes due and a debt 

(1) Laohmi Narain v. Makund Singh, 26 6 0. L. R. 19(1880). 

A. 617 (1904). (9) Calcutta Trades Association v. Hyland 

(2) Jiban Krishna p. Sripati Charan, 8 C. 24 C. 102 (1896); Vcichaud v. Bourchier, 37 

W. N. 66,5 (1904). B. 26 (1912); 14 Bom. 777. 

(3) Booth V. Trail, 12 Q. B. D. 8 (1883). (10) Lecky v. Bank of Upper Burma, 33 

(4) Dent v. Dent, L. B. 1 P. & D. 386 A. 529(1911). 

(1867); Willooek v. Terrell, L. R. 3 E-v. U. (11) Watson v. Lloyd, 25 M. 402 (1901). 

323 (1878). (12) 44 & 45 Viet. o. 58, s. 151. 

(5) Laohmi Narain ». Makund Singh, 26 (13) In matter of Donoghue, 19 B. 232 

A. 617 (1904) j Amna Bibi v. Najnum (1804). 

Nisaa, 31 A. 382 (1909). (14) Tojram e. Kusalji, 7 B. H. C., A. ,T. 

(6) In matter of Holliok, 10 W. R. 447 110 (1870). 

(1868); 2 B. L. R. 108. (16) Ganpatlal v. Samytram, 10 B. H. C. 

(7) Hussen Bhamjee v. Hicks, 18 W. R. 400(1873). 

124 (1872). (10) Ravji v. Sayajirao, 13 W. R. 673 

(8) Bhoyrub Chunder v, Madhub Chunder, (1889). 
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exi8t3.(l) I'ormcrly it was hold that money given by Govcmmcnt to its servants, 
not only for past services but also as a retainer for future services, cannot be 
attaclied, and that the pay of a Government official was not attachable.(2) 

“ One moiety of the salary.” —That under the Code of 1882 was 
half the salary or leave allowance actually payable,(3) but under the present 
Code it refers only to salary or allowance equal to salary while on duty. In 
a recent case it ]ia.s been held that a salary is “property” of an insolvent 
within the meaning of the Provinchil Insolvency Act (sect. 16, sub-scct. 2, 
clause a.), by which provision, read with this section, the amount of the 
appropriation of the income of a public officer for the benefit of his creditors 
has been fixed.(4) 

“ Pay and allowances.” —-Nor is the pay or allowance of a person subject 
to the Indian Marino Act, below the position of a gazetted officer, liable to 
attachnient.(,5) 

“Wages of labourers and domestic servants.” —Labourers are 
persons who earn their daily bread by personal, manual labour or in occupations 
whicli require little or no art, skill, or previous education. Their wages may 
depend on the amount they do.(G) For what is included in domestic servant, 
.see cases noted.(7) In England the attachment by any Court of Eecord or 
inferior Court of the wag<i3 of any soiwant, labourer, or workman was abolislied 
ill 1870.(8) 

“ An expectancy of succession.”—^This includes the right of a rever¬ 
sioner to succeed on the death of a Hindu widow if he happen to survive 
he'- (9) Also the life intoro.st iu the re„sidue of the property of a testator 
ascertainable after full administration; (10) or a son's interest in bis father’s 
c.state which wa.s bequeathed to his nsothcr for life; (11) or the life interest which 
a judgment-debtor would be entitled to in an estate after the payment of certain 
charges, cannot be sold in exocution.(12) Where however a Mahomedan 
by deed granted property to his wife on condition that if she had a 
child by him, the grant should be a perpetual mohurruri, and if no child, then a 
life mohurruri with remainder to the settlor',s two sons, the interest of one of 
such sous was attachable; (13) so is the interest of a person who makes a gift of 
land to a Hindu widow for her maintenance, such intere.st being a vested interest 
in the Iand.(14) 

(1) Ayyavayyar i>. V'irasami, 21 M. 3!t3 (it) Koraj Koonwar e. Koin'ol Koonwar, 0 

(18!)7); Devi I’raaad a. Lewis, .11 A. 304 W. B. 34 (1866); Bam Chundor a. Dliurmo, 
(]90.()), 15 W. B., r. B. 17 (1871); 7 B. L. B. 341 ; 

(2) Bajbnllub Seal a. Maekenzio, Piiltnn ■ sec also Gour Snrun a. Bam Surun, 8 W, B, 

82 (1869). ‘ 263 (1807). 

(3) Board a. Egerton, 0 B. 179 (1883). (10) Boobeo Tolcai a. Davod Mulligk, 4 

(4) Bam Chandra Noogi a. Sya?iia ebaran, W, B, 87 (186,6). 

19 C. L. .T. 83 (1913). (U) Anandibai a. Bajaram, 22 B, 984 

(6) Act XIV. of 1887, s. 81. (1897). 

(6) Jecliand a. Aba, 5 B. 132 (1880). (12) Bcebeo Tokai a. Beglar, 6 Moo. I. A. 

(7) Bbanno Sorang a, Upendro Mohun, 8 610 (18.66 ); 7 B. L. B. 244. 

B, L. B. 244 (1872;.»SeB also Bhim Das a. (13) Umos Chimdcr a. Zaliur Fatima, 17 
Upendro Mohun, 9 B. L. B. Ap. 4 [1872 (. I. A. 201 (1889). 

(8) Tho Wages Attachment Abolition Act, (14) Kachwain a. Sarup Chand, 10 A. 462 

' 33 & 34 Viet, c. 30. (1888). 
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“ Other merely contingent or possible right or interest.”— As, foi 

instance, a vendor's right in the balance of purchase-money payable on the 
execution of a conveyance, so long as the conveyance is not executed; (1) or a 
claim under a future awaid of arbitration; (2) the interest in pre-empted property 
of a successful pie-emptor who has not yet paid the pre-emptive piice fixed 
by his decree; (3) but property the subject of an existing suit is attachable, 
though the Court would order its sale at the fittest and most proper time.(4) 
A vested remainder in a house is attachable.(5) A mere right to receive profits 
which are not y<!t due is not attachable.(6) 

“ Right to future maintenance.” —The mere right to future maintenance 
cannot be attached.(7) This includes land assigned to a widow in lieu of 
maintenance,(8) but without any right of alienation.(9) The right of a Hindu 
widow to reside in her husband’s family house is a purely personal right and 
cannot be attached under this 8ection.(10) Formerly, the Court might order 
the party chargeable with the payment of an instalment oi maintenance about to 
become due not to pay and the judgment-debtor not to receive, so that it be 
paid either to such person as the Court should direct or that an arrangement 
under sect. 268 (0. XXI. r. 46) for its eollection or administrat'ion be, made.(ll) 
This, however, has not been the praeticc ainoe.(12) An annuity given by will, 
not by any right of maintenance, hut out of the testator’s bounty, is attach¬ 
able ; (1,3) so are arrears of maintenance already accrued duc.(14) Tlie income 
of a fund in hands of trustees payable bait yearly to the judgment-dehtor cannot 
be attached after the last payment has been made and before, the next is pay¬ 
able, there being no debt “ owing or accruing; ” (15) but under the Code of 1869, 
an annuity charged on an estate could be attached at the instance of the person 
by whom it was then payable, he having inherited the estate from the grantor 
of th e annuity ;(16) so can maintenance charged by deed on the grantor’s property 
and recoverable by suit on non-payment; (17) also, in execution of a mortgage 
decree, the right to receive an allowance assigned to the judgment-debtor’s 
deceased wife in lieu of her share of landed property and inherited by him from 


(1) Ahma(l-\ul-clin r. Majlis Kai, 3 A. 12 
(1880). 

(2) Tuffuizool v. Rughoonath, 14 Moo. 
I. A. 40 (ISTU; 7 B. L. R. 18(5. 

(3) Gorakh Singh v. Sidh Gopal, 3 A. L. .T. 
183 (1900); 28 A. 383. 

(4) Ram Chunder Nund Ijall, 10 W. tt. 
132 (1873). 

(5) Annaji v. Cliandrabai, 17 B. 503 
(1892). 

(6) Shcr Singh r. Sri Ram, 30 A. 246 
(1908). 

(7) Ruloon V. Sungun, 7 W. R. 311 (1867): 
MoneB(mr e. Kishen, 23 W. R. 427 
(1875). 

(8) Gnlab Knar r. Bansidhar, 16 A. 371 
(1893). 

(9) Maiiisami v. Ammani, 16 M. L. J. 7. 


(10) Satakshi v, Lakshmaya, 31 M. .700 
(1908).- 

(11) Munesaur v. Boor Protap, 15 VV. R. 188 
(1871); B.L.R.64(>; ilhukowriov. Numno- 
dah, 24 W. R. 5 (1875). 

(12) Haridas v. Baroda Kiahore, 27 0. 38 
(1899); 4 C. W. N. 87. 

(13) Gopal I.al Seal e. Mnrb.Ien, 10 C. W. N. 
1102 (1908). 

(14) Kaahccahurce v. Greeah Chnnder, 6 

W. R. 64 (1866); Hoymobutty v. Koroona, 8 
W. R. 41 (1867). * 

(16) Webb V. Stenton, 11 Q. B. D. 518 
(1883). 

(16) Dberaj Mahtut^o. Dhun (3oomaree, 17 
W. R. 254 (1871). 

(17) Enact Hoasein r. Nujeebooneaaa, 11 
W. H. 138 (1869). 
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her and mortgaged by lum.{l) So where a person seils property in consideration 
of a payment down and an annuity, the annuity is attachable even where the 
purchaser is the Court of Wards.(2) But the income of property belonging 
to a married woman, subject to a restraint on anticipation accruing due after 
the date -of a decree against such married woman’s separate property under 
sect. 8 of the Married Woman’s Property Act, is not liable to attachment in 
execution of such decree. (3) An hereditary grant of an allowance of paddy 
out of the melwaram of certain land is not a right to future maintcnanoe.(4) 
It has been recently held that this exemption of a right to futuie maintenance 
does not affect property or an interest in property which was granted for main¬ 
tenance, and that thus the crop standing on land allotted to a widow for main¬ 
tenance can be attached.(5) A distinction has been recognized between a right 
to receive money for purposes of maintenance j)roperly so called, and a right or 
interest in property which forms a fund or estate out of which an annuity is 
paid to the grantee ;—^the former is a personal right and inalienable, the latter 
can be alienated. Where an appellant conveyed his estate to his son, but 
retained a right to receive from him a certain sum annually, it was held that this 
was not a riglit to future maintenam^e, but a valuable interest in the property.(6) 

61 . The Local (rovernnmU, with the 'prevmis sanction of 
Partial exemption of the GovemoT General in Council, may, by 
agricultural produce. general oT sfcdal Order published in the local 
official Gazette, declare that such portion of agricultural produce, 
or of any class of agricultural produce, as may appear to the Local 
Government to be necessary for the purpose of providing until the 
w,xt harvest for the due cultivation of the land and for the support 
of the judgment-debtor and his family shall, in the case of all agri¬ 
culturists or of any class of agriculturists, be exempted from liability 
to attachment or sale in execution of a decree. 

Attachment of agricultural produce.”— See 0. XXI. rr. 44 and 4.5. 
These provisions, which in the original Bill aficctcd “ growing crops ” only, 
have been extended to all “ agricultural juoduce.” While it has been con¬ 
sidered that the Court should attach such produce, which will now in all cases 
bo treaterd as moveable property, by taking it into its possession and custody ; 
at the same time, the procedure relating to the “ actual seizure ” of moveables 
cannot be applied, in its entirety, to a gi'owiug crop, and, having regard to the 
special provisions contained in 0. XXI. r. 74 with respect to the sale of “ agri¬ 
cultural produce,” considerable objection has been deemed to exist against 
allowing such produce to be ordinarily removed on attachment. In these 


(1) Salamat Hossoin v. Luckhi Bam, 10 C. 
521 (1884). 

(2) Har Shankar v. Baijnath Bay, 23 A. 
104 (1901). 

(3) Goudoin c. Vonkatc8a,30 M. 378 (1907). 

(4) Vardyanatha c.Eggia, 30 M. 270(1907); 
s. 0 ., 17 M, L. J. 373. 


(5) Gubinda v. Meonatchi, 22 M. L. J, 204 
(1911). 

(6) Padmanund v. Kama Prushad, 16 C. I<. 
J. 354(1912); 17 C. W. N. 662; Asad v, 
Haidar, 38 0.13 (1610); 12 G. L. J. 130; Tara 
Sundari v. Saroda, 12 G. L. J. 146 (1910). 


X 
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ch-oumstaiiccs, in order to give proper efiect to 0. XXL r. 74, it has been enacted 
by 0. XXL 1 . 44, post, that attachment should be efiected by affixing a notice 
in situ on the field or threshing-floor and also, by way of greater caution, on 
the judgment-debtor’s ordinary place of residence. To meet special cases of 
persons not residing in the actual neighbourhood, under the special orders of 
tlie Court, affixture on the house in wliich the judgment-debtor carries on business, 
or personally works for gain, or in which he is known to have last resided or 
personally worked for gain, is allowed. 

“ Agricultural produce.” —The original propo.sal was to authorize the 
Court only to declare a fixed jiroportion of any giowing crop to bo. exempted, 
but it was universally oon.sidcred impracticable. It has been considered to 
be clear that the amount to be exempted, not merely of growing crops but 
of all “ agricultural produce,” must depend upon the circumstances of each 
particular case. As a matter of working practice, the original proposal to treat 
a proportion of growing crops as free from liability to attachment and sale could 
not be conveniently carried into effect. It was therefore proposed that the 
growing crop, as such, should be attached, but that the proportion to be 
exempted should, when ascertained, be “ released from attachment,” and 
should bo free from liability to sale. Subsequent!)', however, the words “ be 
exempted from liability to attachment oi sale in execution of a decree ” wen; 
substituted for the words “ be released from attachment and shall be free 
from liability to sale in execution of a decree,” in order, it was said, to 
make it clear that the exemption extends to produce which has been hypothe¬ 
cated. The provisions of 0. XXL r. 44 authorizing the judgment-debtor to , 
attend to his crop while under attachment, were thought sufficient to pirsvent 
any hardship arising from this procedure. The proviso, originally appended 
to the draft of this section by way of greater caution, saving any first clia’'gc 
which by any law is vested in the Government for the recovery of revenue, 
or in a landholder for the recovery of rent, has been omitted,because it was 
considered that the special and local enactments, by which the first charges 
iu favour of rent or revenue are created, aro sufficiinitly safeguarded by 
scot, 3, ante. 

[s. 271.] 62 . (1) No person exeeuting any process under this 

Seliure o! property in Code directing or authorizing seizure of 
dwelling-house. inoveahle property shall enter any dwelling- 

house after sunset and before sunrise. 

(2) No outer door of a dwelling-liouse shall he hrohen open 
unless such dwelUng-hoihse is in the occu'pancy of the judgment- 
debtor and he refuses or in any way prevents access thereto, but 
when the person executing any such process has duly gained access 
to any dwelling-house, he may break open the door of any room 
in which he has reason to believe any such propci^ty to be. 

(3) Where a room in a dwelling-house is iii the actual 
occupancy of a woman who, according to the customs of the 
country, does not appear in public, the person executing the 
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process shall give notice to stwh wonmi that she is at liberty 
to withdraw ; and, after allowing reasonable time for her to 
withdraw and giving her reasonable facility for withdrawing, he 
may enter such room for tlie purpose of seizing the property, 
using at the same time eveiy precaution, consistent with these 
provisions, to prevent its clandestine removal. 

Seizure of property. —Tliis section, save for the first sentence, coitc- 
sponda vvitli sect. 271 of Act X. of 1877, with the exception tliat in that Act 
the worcis “ liuune or other huildirig'’ were used instead of liwaUiruj-lwuse.” 

'I'he first sentence was added by Act XIV. of 1882. According to that Act, 
suh-clausc (2) commenced with the words “ or shall break open any outer door 
of a d'wellwy-house ” instead of the words in italics, wliilc snb-clausc (5) cuni- 
iiKMioed “ Provided thul if the room be '' instead of “ Where a room in a dwelling- 
house,” wliile the word “ break ” in sub-clause (2) has been substituted for 
” unfasen and.” The second sub-clause has been amended to bring it into 
line with sect. .55, ante. 

“Any outer door.”—It was formerly held that he, might break open tlie 
door of a shop ; (1) or remove locks on the door of a golah and put on other 
lucks for safe custody.(2) Under the earlier Codes, which ))roliibited the breaking 
open of any outer door of a dwelling-house, it was held the privilege extended 
to anont-liouse or other office annexed to the dwelling-house but not to a building, 
such as a storehouse or barn, standing at a distance and not forming parcel of 
it.1,5) B/the amendment introduced by the present Code the judgment-debtor's 
refusal to grant access to his dwelling-house justifies the person executing to . 
break open any outer door, that is, any outer door of the dwelling-house of the 
defendant but not of the house of a stranger. 

“ Break open.”—A person executing a process lor attachment of move¬ 
ables, having gained access to the house, was held to have a right to remove the 
lock from the door of a room in which he had reasonable ground for supposing 
moveabh^ property was lodged.(4) A bailiff who breaks the doors of a third 
person in execution of a decree against the judgment-debtor is a trespasser 
if it turns out that the person or goods of the debtor are not in the house.(5) 

“ Actual occupancy of a woman.”—This provision does not apply to 
the arrest of a purdanasheen woman.(6) 

As to arrest, sec sects. 55 and 132. 

63 . (1) Where property not in the custody of any Court [s. 286.j 

Property attached tn aticKihmerd in execution of decrees of 

execution^ of decrees of more Courts than one, the Court which shall 
several Courts. receive or realize such property and shall 

(1) Damodar Paraotam v. Xahvar JoUia, 3 (4) Kondasawmy ». Krialmaaawiny, 6 M. 

Bom. 89 (1878). . H. 0. 189 (1870). 

(2) Sowdamincot¥S^gea8ur8oor, 13 W. 11. (5) Bog- v. Gazi, 7 B. H. C. Cr. Ga. 83 

339 (1870); 5 B. L. K. App. 27. (1870). 

(3) Bai Kuvar v. Vonudas, 8 B. H. C. A. J. (6) Kadumbinco v. Koylashkaminue, 7 0. 

127(1871). 19(1881). 
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determine any claim thereto and any objeqtion to the attachment 
thereof shall be the Court of highest grade, or, where there is no 
difference in grade between such Courts, the Court under whose 
decree the property was first attached. 

(i*) Nothing in this s&iion shall be deemed to invalidate any 
'proceeding taken by a Court sceauting one of such decrees. 


Attachment under several decrees, —This section is tlie same as sect, 
28.5 of Act X. of 1877, save tliat tlie words “ is under a3Xaehme.nl ” liave 
boon substituted for “ has been attach^ ” and sulvclaiise (2) added i)y the 
])resent (ddc. It only applies to cases of attacliinent and jiot to sales.(1) It 
is doubtful if it applies to immoveable property; (2) but tlie Madras Higb 
Court has held that it does.(3) It only applies where the Courts are all either 
(hvil Courts or Kevenue Courts and not to cases of conflict between Civil and 
Revenue Courts. (4) 

“ Decrees of more Courts than one.”— This section does not aj)])!/ 
where there is not more than one existing attachment. Thus where in execution 
of a mortgage decree of the first mortgagee the Munsif attached, and then the 
iSnbordinatc Judge attached and sold in execution of a decree of the second 
mortgagee, the subsequent sale by the Munsif was valid.(3) 

“The Court which shall receive or realize such property and 
shall determine.” —-This includes the sale of the attached property ; (6) also 
the power of deciding objections to the attachnicnt, of determining clt-ims made, 
to the property, of ordering the sale thereof, and receiving the sale jivoceeds, 
and of providing for their distribution under sect. 73.(7) It has been held that 
the words “ claim thereto and any objection to the attachment ” refer to claims 
and objections of a sort which can be summarily decided in execntion-jiroceed- 
ings.(8) 

“Shall be the Court of highest grade.” —It was held under the 
former Code that this does not take away the jurisdiction of the infe.rior 
Court, and its proceedings in contravention would be vitiated only where 
tliere had been notice of the, proceedings in the superior Court; (0) but 
if there were notice, a sale by the inferior Court would be bad.(lO) Thus where 
sales were held by the Subordinate Judge and the Small Cause Court 
(the latter having notice of the former’s attachment) on the same day, it was 
held that the purchaser at the Subordinate Judge’s sale had the better title.(]0) 


(1) Chuiini Lai t>. Debi Prasad, 3 A. 356 
(1880). 

(2) Obhoy Churn v. Golam Ali, 7 C. 410 
(1881). 

(3) Muttukaruppaa v, Mutturamalinga, 7 
M. 47 (1883). 

(4) Raghubar v. Banke Lai, 22 A. 1®! 
(1900). 

(5) StowuU V. Ajudliia Nath, 8 A. 265 
(1884). 

(IS) Abdul Karim i>. Thakordas, 22 B. 88 


(1896). 

(7) Badri Prasad v. Sarun lal, 4 A. 350 
(1882); Bhagwan Chandra Kritiratna v, 
Chandra Mala Ouptaf I C. L. J. 97 (1902). 

(8) Ramjas v. Guru Charan, 14 C. W. N. 
396 (1909). 

(9) Kunhayan u. [thukutti, 22 M. 295 
(1898); Bykant Natht; .ftajendro, 12 C, 333 
(1885). 

(10) Abdul Karim v. Thakordas, 22 B, 88 
(181«). 
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So where a house attached by a Subordinate Judge was attached and sold by 
a Munsif and subsequently sold by the Subordinate Judge, the Miinsif’s sale 
was invalid; (1) but where property is sold by an inferior Court by mistake 
(due to its not having received notice of the proceedings in the superior 
Court) the sale, should ]i(>t be set aside, but the superior Couit should adopt 
the sale and distribute tin* as8ets.(2) The Calcutta High Court, following 
this last case and dissenting from the two Allahabad and the Madras cases 
just referred to (but apparently overlooking the question of notice), held that 
where the first Munsif's Court attached property, and thereafter the second 
Munsif’s Court attached and sold the same property, the. sale was valid though 
the two Courts were of the .same grade.(3) The Bombay High Court then 
held (the question of notice not being mentioned) that where the second 
Subordinate Judge attached and sold property which, however, was attached 
by the first Subordinate Judge before the sale, the sale was valid.(4) So where 
the Munsif attached and sold, while an attachment subsisted of the Sub¬ 
ordinate Judge, the Calcutta High Court held the sale was valid, this 
section being merely one for procedure, to prevent different claims arising out, 
of attachment and sale by different Courta.(5) Wliere the same property 
has been attached by two Courts of different grades, a sale by the Court of 
lower grade is not less invalid bec.ause it was ignorant of the attachment by 
the Court of higher g’ade, all the rulings of the Allahabad High Court being 
this way, though opposed to the rulings of Madras and Bombay.(6) The 
Calcutta High Court has recently hold that where the same property is under 
atraclmient by two Courts of different grades, a sale effected by the Court of a 
lower g'ade is not a nullity.(7) The fact that prior to the attachment by the 
superior Court, proceedings subsequent to attachment had been taken by the 
inferior Court, was held not to affect the operation of this section.(8) Again, 
where a Subordinate Judge made an order for attachment before judgment, 
which became operative on a decree being subsequently obtained, after attach¬ 
ment, but the day before sale, by a Munsif, and thereupon the Subordinate 
Judge called for tlie Munsif’s record for the jmrpose of making a rateable dis¬ 
tribution, held the. Munsif had no power to distribute the sale proceeds amongst 
the decree-holders in his Conrt; but no question as to the validity of the sale 
was raised in the second clause.(9) 

In the N.W.P. the Court of a Munsif must for the purposes of this section 


(Ij Muttukariippan v. Mutturamalinga, 7 
M. 47 (1883): Agliorc Nath v, ,Shama 
Sumlari, 5 A. G15 (1883); Badri Prasad r. 
Saran Lai, 4 A. 359 (1882). 

(2) Bykant Nath v. Rajendra, 12 (1. 3.33 

(1885). . 

(3) Dwarka Nath ^ankii Behari, 1ft C. 

051 (I8»l). / 

(4) Patid Naranji v. Haridas, 18 B. 458 
(1893); Tnrmuklal r. Kalyandas, 19 B. 127 
(1894). 

(5) Ram Narain e. Mina Koery, 25 C. 40 


(1897); Gopi Chand Bothra v. Kasemunnessn 
34 a 836 (1907). 

(6) Chiranji Lai e. Jawahir Mai, 20 A. 538 
(1904); foil. Har I’rasad v. Jagan Lai, 27 A. 
50 (1004); Burpati Bihi r. Ranirach Pal, 13 
A. 627(1909). 

(7) Gopi Chand Bothra r. Kaaemunnessa 
Khatun,34& 830; s. c., 0 C. L. .T. 130 (1907). 

(8) Balkishen v. Narain Das, 18 A. 348 
(1896). 

(9) Bhagwan Chandra v. Chandra Mala, 1 
0. U J. 97 (1902). 
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be regarded as of a liiglier grade than a Court of Small Causes.(l) Wliere 
there is a conflict between a Civil Court and a Revenue Court, this section 
does not a])iily, and whichever Court first sells conveys a good titlo.(2) Sect. 
7.1 does not require the transfer of a decree to the Court where the 
process of realization is taking place as a condition ]>recedcnt to an application 
under tliia Bection.(.l) 

[s. 276.] 64. Where, an attachment hass been made, any private. 

Private alienation of (-ransjer or delivery of the property attadied 
property after attach- nr of any intereM therein and any payment to 
ment to be void. judgment-debtor of any debt, dividend or 

other monies contrary to sveh aUaeJment, shall be void as against 
all claims enforceable under the attaclinient. 

F/xfla,nation.—For the furfoses of this section, claims enforce¬ 
able under an attachment include claims for the rateable distrihu- 
tion of assets. 

Alienation after attachment. —^This section cnrrc.sponds witli sect. 
210 of Act VIII. of 18,59, Save that the words “ as against <iU dtmns rvfoja'tthle 
under the uttaohnenl” were added hy sect. 27(5 of Act X. of 1877, and that 
the wording of the earlier portion of that section wliich ran, “ When an 
attachmenl has hern made, hy acirtal seizure or hy wrillen order duly inlimated artd 
made known i,n manner aforesaid, any ‘private alienation of the, property attached, 
whether hy sale, gift, mortgage, or otherwise,” lias heen replaced hy the words 
(except tho.se italicized) down to “interest therein” in this section. The word.s 
italicized and the Explanation are new. As to the latter, see last pavagrciili, 
post. 

“ Where an attachment has been made.” —The aitachment must 
bo effectual.(4) An attachment does not create any charge or iuterest upon 
property in favour of tho attaching creditor a.s against other creditois; (5) it 
only prevents aliensition and does not confer title; (fi) but under a mortgage 
decree an attachment supplemented hy an order for sale created a vsilid charge 
on tiie share, of a Mitakshara co-parcener who died thereafter,(7) It has heen 
liold that this section includes an attachment before judgment in a suit which is 
subsequently decrecd,(8) But in a recent ease in the Bombay High Court 
where attachment before judgment had been obtained against a Mitakshara 
co-parcener and he died before execution, it was held that exceuiion conld not 

(1) Baliu Ram r, Raghubar Dial, 16 A. (fi) Mnti Dale. Karrabuldin, 24 I. A. ]7« ; 

11 (1893). 2R 0. 179 (P. C. 1897); 1 (!. W. N. fi39; 

(2) Raghulmr Dayal v. Bankc Lai, 22 A. Peacock v. Madan ("opal, 6 C. W. N. Ii77 

182 (1900). (1902); KriahnaBawmy v. Offi, Assignee, 2fi 

(3) Har Bluagat v. Ananilaram, 2 0. W. N. M. fi73 (1903). 

I2fi (1897). (7) Snraj Bunsi r.^^eo Peraad, 5 (1. 148, 

(4) Satya (iharan Mukerji v. Mndluib p. 174 (P. 0. 1879). 

(IbiinderKarmokar, 9 C. W. N. (193(1906). (8) Onnn Hingh r. .Tangi M, 24 C. 631 

(5) Soobul (Jhimder «. Riissiok IxtU, 16 0. (1890). 

202J1888). 
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be granted, since the other oo-parcener’a right by survivorship defeated such 
attachment.(1) If no attachment were made but the property advertised for 
sale and the iudgment-debtor incumbered the property, the decree-holder 
could sell the property subject to the incumbrances which were not collusive,(2) 
for a debtor may, although unsatisfied decrees are outstanding against him, 
prior to attachment, make an alienation foi adequate consideration or give a 
preference to a particular creditor over others notwithstanding that it may 
defeat an anticipated execution.(3) When an order for attachment was made 
but was not executed and the property was sold in execution, an alienation 
after the order of attachment was good as against the execution purchaser.(4) 
Failure to affix a copy of the notice in the Court House under sect. 268 (0. XXL 
r. 46), renders the attachment invalid as against a subsequent assignment.(.5) 
So where the c.opy was n(d po.sted in the Court House or sent to or posted in the 
office of the Collector,(6) or where the wi-ong property was described in the applica¬ 
tion and in the order for attachment,(7) or where the prohibitory notice, was not 
issued and publi,shed, the attac.hinent was not such as was required by this 
section ; (8) but the question of the non-ol»servancc of the formalities of attach¬ 
ment (iannot be raised for the first time on appeal to the Privy Council.(O) The 
invalidation of a private transfer made, pending an attachment of the propeity 
transferred only results from a subsisting attachment. An attachment ceases 
to be operative from the moment money is paid into Court, or at the latest from 
the time satisfaction is entered.(in} 

“ Private Transfer.”—Tliose are alienations which, if permitted, would 
defeat claims legally enforceable under the attachment,(11) and so far as they 
prejudice the execution-creditor they arc void.(12) They include a zar-i-peshgi 
lease and also an ordinary agricultural leaBe,(13) and a sale after attachment 
to' the mortgagee under a mortgage executed before attachment (14) as also an 
assignment of a Hindu widow's life intere,st in the profits of immoveable pro- 
jierty left her liy lior husband’s will; (15) but the consent of a Mahomedan 
heir to a bp.que,st by a Mahomedan of more than one-third of his estate is not 
a.n alienation under this soction,(ir)) nor the vesting of an insolvent’s estate in 


(!) Kubra Mangesh Chaiwlavarkar v 
Mahaifiivi kom Manjibhatta, .38 B. lO.'i 
(lftl3); (fist. Suraj Bunsi p. Sheo Persad, 
ftvpray and citing Moti Lai v. Kan'aimldiu. 
2.10. nil (1867). 

(2) iSalioo (,hnnd v. nectnm Singh, 2 N. W. 
1‘. H. 0. R. 206 (1807). 

(3) Stephenson v. Baningartner, 3 Agra, 
104 (1868). 

(4) Rameswar v. Ramtami, 4 B. 7.. R. A. .1. 

24 (1860). . 

(6) Satya (iharan u Madhnb (Ininder, 6 
<!. W. N. 603 (lOO^j/ 

(6) Nnr Ahinaife. Altaf Ali, 2 A. .OS (1878). 

(7) Clumani r. Hardwar, 3 A. 60S (1881). 

(8) llwarkanath v. Ram fllmnder. 13 W. R. 
136 (1870). 


(9) Ramkrislma v. SnrfnnniBsa, 0 0. 120 
(1880 P. C.). 

(10) Kimhi Moo.ssa tt. Makki, 23 M. 478, 
482 (1899); Vibhndhapuya v. Suthaswami, 
28 M. 380 (190,'j). 

(11) Abdiil Rashid r. flappo M, 20 A. 421 
(1868). 

(12) Dinobundhu r. .Togmaya, 26 7. A. 6 
(1901); 29 0. 154 ; 6 0. W. N. 209. 

(1.3) Debi Pra.sad e. Balden, 18 A. 123 
(189.5). 

(14) Annavnndavan p. lyaaawmy, 6 M. H, 
0. 65 (1871). 

(15) Nafha Ketra v. Dhunbaiji, 23 B. 1 
(1898). 

(16) Panlatram e. Abdnl Kaynm, 26 R. 497 
(1902). 
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tlie Official Assignee under a vesting order,(1) nor the renewal of a mortgage, 
originally made before attachment, which does not enhance the charge,(2) nor 
the execution of a conveyance directed by a decree made after attachment in 
terms of an award of arbitrators made before attaohmcnt,(3) nor an alienation 
made in compliance with the conditions of 0. XXI. r. 83.(4) The law in the 
Mofussil as to alienations by debtors is the lex rei sitcB.{5) Even a mortgage 
after a grant of a certificate under 0. XXI. r. 83, will not afiect the judgment- 
creditor’s lien under this section unless it be in strict conformity with the pro¬ 
visions of 0. XXL r. 83.(6) A mortgage to pay off an incumbrancer prior to 
the attaching creditor, whose rights arc not prejudiced thereby, is not one within 
this 8ection.(7) 

“ Contrary to such attachment.”—The former words were “ during 
the continuance of the attachment.” A lease prior to the attachment 
is good; (8) so is a iont'i fide sale even when the purchaser knew that the decree- 
holder was seeking to attach the property,(9) and notwithstanding that 
it may defeat the anticipated execution.(lO) Prior to attachment a debtor 
may give priority to one creditor over another, notwthstanding judg¬ 
ment has been obtained against him.(ll) A conveyance executed by the 
judgment-debtor after one attachment liM been permanently struck off and 
before a new attachment is issued is valid; (12) but the striking off of execution 
proceedings does not necessarily withdraw an attachment w as to make an 
alienation valid; (13) though where the first execution proceeding was stayed 
by mutual agreement and a subsequent attachment was considered necessary 
and was made, a mortgage executed prior to the .second attachment was 
valid; (14) but if a subsequent attachment were superfluous it does not 
neutralize the attachment already subsisting.flS) Where after the property 
was by an order released from attachment, a mortgage is valid though on 
appeal from the order an order for partial attachment was made by consent; (16) 
but it is doubtful whether a conveyance executed dming the continuance 
of an attachment becomes valid or ceases to be void as against the judg- 


(1) Sarkien ®. Runclho, I N. W. P. H. C. R. 
99 (1809); Saclayappa v. Ponnamaj 8 M. 554 
(1885). 

(2) Mahadovappa v. Srinivasa, 4 M. 417 
(1881) ; SBe also Binobandhu v. Jogniaya, 29 
I. A. 9 (1901); 29 C. 154 ; 6 0. W. N. 2U9. 

(3) Qurban v. Ashraf, 4 A. 2)9 (I8H2). 

(4) Shivliiigappa v. Olianbasap]>a, 30 B. 
337 (1906); 8 Bom. L. U. 1(1. 

(6) Gopec Olmndor r. Ham Kumul, W. H. 
18(4,179. 

(ft) Gnrusami p. Vimbatsanii, 14 M. 277 

(1890). 

(7) Abdul Hashid v. (!appo Tjal, 2ft A. 421 
(1898). 

(8) Fogredo r. MahomBd Mudossur, 15 W. 
U. 75(1871). 

(9) Ram Barun r. .Tankt'c Sahoo, 22 W. R. 
473 (1874); Rajan Harji v. Ardeshir, 4 B. 70 


(1879). 

(10) SU^pUoiiHon Baumgartnor, 3 Agra 
104 (1808). 

(11) Doorga IWarBo v. Naipal, 2 N. W. P. 
K C. R. 224 (1870). 

(12) Puddomonee t). UoyMuthoora, 20 W. 
R. 133 (1873); 12 B. L. R. 411; Indurjent 
Luchmon, 24 W. R. 66 (1876).^. 

(13) .Tugobundhoo v. Bhugwan, 17 W. R. 
15 (1871); Soondur p. Biliooria, 24 W. R. 36 
(1875). 

(14) Matonginy v. Oh5wdhry, 25 W. R.\513 

(1870); Zaibunnissa Jairam, 1 A. 01ft 
(1878); Gungagotti v. Lam Sunder, 80. L, R. 
157 (1881). V 

(15) Mookhesiir v. Ramlltiul. 6 N. W. P. IT. 
C.R. 70(1873). 

(16) Kisliory Mobun p. Mahomed Mujaffer, 
18 0. 188(1890). 
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ment-creditor, and those claiming under him, by reason of the attachment 
being subsequently struck ofE,(l) but this has been so held.(2) If the decree 
in execution of which the attachment was made be set aside the attachment 
is invalid and an alienation during its continuance is valid; (3) but on the 
other hand where an attachment was released and thereupon the judgment- 
. debtor mortgaged the property and thereafter the order releasing the attach¬ 
ment was set aside, the mortgage was invalid.(4) Where, however, the 
judgment-debtor sold a part of the attached property and partly paid the 
attaching creditor, who withdrew the attachment, the sale was valid; (6) 
similarly where a mortgage was executed to pay ofi an attachment, the decree 
being satisfied before the mortgage was executed, but the attachment with¬ 
drawn after the mortgage.(6) Under the Code of 1859 it was held an 
alienation made pending attachment was not made valid by the subsequent 
removal of the attachment.(7) A sale in pursuance of an attachment being 
set aside does not displace the attachment; (8) nor does the death of the judgment- 
debtor ; (9) oven though he be a Mitakshara co-parcener and his interest 
in the property attached passed to the surviving co-parceners.(10) But it 
has been recently held that when the attachment is merely one before judgment 
it will be displaced by the death of a Mitakshara co-parcener.(ll) An attachment 
nine years old in execution of a dc(;ree twelve years old in the absence of other 
information must be assumed to have been removed.(12) A purchase in execution 
under a decree by a landlord under the Kent Kocovery Act of property previously 
attached is subject to such attachment; (13) so also where the (Collector attached 
under thh Madras Abkari Act I. of 1886, a subsequent attachment and sale under 
a civil decree was subject to the Collector’s attachment.(14) A mortgagee whose 
mortgage was prior to the attachment privately purchased, subsequently to 
affachment, and whose purchase was void as against an auction puichasei, 
could fall back on his mort.gage.(].5) 

“ All claims enforceable under the attachment.”— An alieiifition is 
Void only to the, extent of all claims enforceable under the aitaehment,n6) 


(]) Puddomotieo v. Itoy Muthoora, 20 W. 
It. lOS (1S73); 12 B. L. R. 411. 

(2) Gobind SingU t). Zalim Singh, fi A. 33 
(1883); Knnhi v. Makki, 23'M. 478 (1809). 

(3) tluggut Narain r. '.['nolsec, 10 W. K. 90 
(J8«8); 1 B. L. B., A. J. 71. 

(4) Bonoraali v. Prosunno, 23 G. 829 (1890), 
Ali Ahmad v. Bhansi Dhar, 31 A. 367 (1909). 

(0) Prannath p. Shumboo, 7 W. H. 430 
(1867). 

(6) Bnldeo v. Kanaka, 1 N. W. P. H. G. R. 

2r, (1869). 1 

(7) Ram Ghurn v.^huhhoo, 14 W. R. 2.’i 
(1870); MahatabbT Surno Moyce, 10 W. R. 
222 (1871); 12 B. T/. R. 414 note. 

(8) Gossain Munraj v. Decn Uyal, 20 \V. R. 
20 (1873). 


(9) ShiMi Prasad v. Hira Tjil, 12 A. 440 
(1889). 

(10) Beni Peraliad v. Parbati, 20 G. 890 
(1892). 

(11) Subra Mangesh Ghandavarkar r. 
Mahadevi horn Manjibhatta, 38 B. ■ 100 
(1913). 

(12) Goonjessiir v. T.iiohmee, 20 W. R. 418 
(1873). 

(13) Subramanya r. itajaram, 8 M. 073 
(1885). 

(14) Sarangapani p. ,SBt'.r(itary of State, 10 
M. 479 (1893). 

(15) Qopal Sahno n, Gunga Pershad, 8 G. 
530 (1882). 

(16) iShivlingappa p. Olianbasappa, 30 B. 
337 (1906); 8 Bom. h. R. 10, 
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that is, only against tho execution creditor and persons claiming under him; (1) 
and only so far as may he necessary to secure tlie exetution of tlie 
decree; (2) and not as against all praons who at any future time may possibly 
obtain cxecntinns.(3) So where the sale was held at the instance of the 
second attaching creditor and the judgment-creditor had incumbered the 
property after the fest attachment, hut before the second, the sale was subject 
to the incumbrance, even though the first attaching creditor was paid out of 
the sale proceeds.(4) Where the private alienation in no way interferes with 
the rigiits secured by his decree to the attaching creditor it is not void; (5) 
and if the decree were paid ofl the attachment ceased and the rights acquired 
pending that attachment became valid; (G) and this would be so although 
the attachment were not formally withdrawn; (7) and even if the attachment 
were wrongly continued to secure payment of subsequent instalments under 
the decree not then payable, the instalment in respect of which the a.ttacbment 
wa.s made liaving been paid off.(7) 

“ All claims ” means all legal claims.(8) “ All claims enforceable under 
the attachment ” is not synonymous with “ the claim of the attaching creditor ” 
as used in tho interpretation of sect. 240 of Act VIII. of 1859,(0) hut means 
all claims enforceable under attachments which have actually been made and 
are perfccted.(lO) This section is for the benefit of tlu* attaciiing creditor and 
of those claiming under or through him, and not for the benefit of j)uisne attacli- 
ijig rreditoTS whose attachments are laid on later than the private alienation.(11) 
Tlw Allahabad fligh Court held that orders under sect. 295 (now 73) 
did not amount to such attac)iments.(lO) The Bombay High Cotiit held 
tliat claims under soot. 73 are claims enforceable under the attacliment, 
and an assignment of monies subsequently realized in execution, pending 
attachment, is void as against persons coming in subsequently and claiming 
clistrilnition under sect. 73.(12) This question has been set at rest by the Explana- 
iiion to this clause.(13) It was. however, held that if the “ monies realized ” 
arc the proceeds of a private alienation brought into Court, in payment of tho 
existing attachment on the property alienated, the alienai.ion is good as against 
creditors claiming distribution under the former sertion con'csponding to sect. 73 
after the date of the alicnation.(14) See now notes to that section. Tlie attach¬ 
ment must, however, be a subsisting one; if it is removed the alienation made 


(1) Puddomoneo II. Boy Mutlionra, 20 W. 
R. 133 (1873): 12 B. L. R. 411. 

(2) Dinondranath p, Ramkumar, 7 C. 107, 
p. 118 (1881); 10 0. L. R. 281 ; 8 I. A. 05. 

(3) Anund Lall ii. .lullodhur, 17 W. R. 313 
(1872): 10B.L.R.134; 14 Monro I. A. 543; 
Bal Moknnd p. Ramliit, 13 W, B, 13+ (1809). 

(4) Guru Proaad v. Binda Bibi, 9 B. L. R. 
180 (1872). 

(5) Abdul Rashid v. Gappo M, 20 A. 421 
(1898). 

(0) Uiiicsh Ghundor r. Raj Bullubli, 8 C. 
278 (1882); 10 C. L. R. 204; Khiishalnhand 
I’. Nandram, 35 B. 510 (1911). 

(7) Bamdhun v. Koylaah, 12 W. R. 457 


(1869); 4 B. L. R., A. ,1. 20. 

(8) Aklonl Ra.<ihid v. Gappo Lai, 20 A. 421 
(1808). 

(9) Sorabji e. Oovind R.aiK.ii, K1 B, 91, 
p. 100(1891). 

(10) Ganga Din p. Kluishali, 7 A. 702 
(188.5). 

(11) Babaji p. Gajanan, 11 B. H. 0. 109 
(1874). 

(12) Sorabji i). Gofind Ramji, 10 B. 91 
(1891). 

(13) VoMiand v. Mnnsori, 14 Bom. L. R. 
033 (1912). 

(14) Vibredhapriya v. Yusuf Sahib, 28 M, 
380(190.5); 15 M. L. .T. 202. 
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during its pendency is valid against a subsequent attaching creditor, wliO, 
if tlie attacliment had continued and the money were realized, might have clailDed 
distribution under sect. 296 (now 73).(1) Where there has been an attachment, 
followed first by a private alienation and then by petitions for rateable distribu¬ 
tion by other creditors, and the attachment is then removed, the subsequent 
claims to rateable distribution go with it; because they are merely claims 
enforceable under the attachment if it results in the realization of assets which 
the Court can distribute.(2) The Bombay High Court held under the Code of 
1882, that, notwithstanding sect. 276 (sect. 64 of the present Act), a private 
alienation becomes absolute even against all claims enforceable under the attach¬ 
ment on compliance with the conditions -of sect. 306 (r. 83, 0. XXI.), which is 
an enabling section and qualifies the prohibition contained in sect. 276.(3) 

A purchaser in execution acquires the right, title, and interest of the 
judgment-debtor freed from all alienations and incumbrances affected by him 
after the attachment; (4) but if he bought the attached property privately he 
would got no better title than the vendor had.(4) Such a private sale would 
not however, bo bad as being made pending attachment if it were accepted 
by the decree-holder in satisfaction of his decree and thereafter sanctioned by 
the Court.(6) There is no inconsistency between this Explanation and 0. XXI. 
r. 48 cl. (2).(6) 

Explanation.—See last note. 


Sale. 


Purckaspr's title. 


65. 'Where 'immoveahle ‘jrro'pertif is sold in execution of a 
decree and such sale has become absolute, the 
proferty shall be deemed to have vested in the 
purchaser Jrmn the, time when the frofeiiy is sold and not frotn 
the time when the sale becomes absolute. 


Purchaser’s title.—The Code of 18.69 (.sect. 269) provided for the grant 
of a certificate on a sale becoming absolute (that is confirmed) to the purchaser 
to the effect tliat he. had purchased the riglit, title, and interest (7) of the defen¬ 
dant in the, property sold “ and swli cerlifcaLc sluM tie taken and deemed to he a 
valid transfer of such rifit, title, and intereM.” It did not jirovide for l.he date 
of the nertifieate. Sect. 316 of the Code of 1877 (Act X.) as published ran: 
“ when a sale of immoveahle property has become ahsolvJe in a manner aforesaid the 
Ooiirf, shall grant a certificate staling the name of the person, who at the time of 
sale, is declared to he the purchaser and the date of sneh sale.” There the section 


(1) Kunhi IK Makki, 23 M. 478 (1809). 

(2) Jetha llliiiTiay fJo. v. Lady .Tanbai, 
14 Bom. L. R. (191* ; 37 B. 138. 

(3) Shivlingappii v. (lianlm.saj)]ia, 30 H. 
.337 (1905); 8 Bora. L.R. 18. 

(4) Dine.ndranat.li v, Rarakuniar, 7 0. 107 
(1880 P. C.); 10 rt L. B. 281 ; 8 I. A. 0.5; 


Ganosh v. Pursbottara, 33 B. 311, 310 (1908). 

(5) Annavunadavan Tyasawray, 0 
M. H. 0. 05 (1871). 

(0) Vclchand e. Miisaon, 14 Bom. L. R 
033 (1912). 

(7) ,9ee as to this Balvant v. ITiTaeliaTid, 27 
B. 334, at p. 3.39 (1903). 
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ended. Beet. 49 of Act XII. of 1879, amending the Code of 1877, substituted 
for sect. 316 of that Code another section which was in the same terms as sect. 
316 of tlie Code of 1882. Under that Code a certificate was to bo granted on the 
sale becoming absolute (that is under sect. 314 confirmed) stating the property 
sold and the name of the purcliaser. It then provided “ such certificate shall 
hear the date of the confirraalion of the sale, and so far as regards the parties to the 
suit and persons claiming through or under them the title to the property sold shall 
vest in the purchaser from the date of such cerlijicate and not hefore,^^ All these 
(Jodes agreed in this, that confirmation was necessary to make a sale absolute, 
and that when a sale became thus absolute a certificate was to be granted to 
tho puredunsev. 

Questions of difficulty formerly arose as to the following points, viz., 
whether it was the sale or certificate which conferred title; the date wheii 
such title vested and the necessity for the production of a certificate as evidence 
of such title. It is not easy to reconcile all the decisions on the points mentioned. 

Under the Code of 1859 it was sometimes thought,(1) upon a construction 
of the concluding words of sect. 259 of that Code, that it was the sale-certificate 
which transferred the title. The Privy Council, however, pointed out that that 
section did no more than create statutory evidence of transfer in place of the 
old mode of transfer by Bill of sale,(2) and the Code of 1877 omitted the words 
whicli afforded tlie ground for the contention that it was the certificate which 
created the intereBt.(3) The title became complete upon payment and con¬ 
firmation.(4) It was in reality in both cases the sale itself, perfected by payment 
of the purchase-money and the order of confirmation, which passed tlie title,(5) 
and in many cases it was held that before the grant of the certificate the pur¬ 
chaser had an interest which was sometimes descrit)ed as equitable or inchoate,(6') 


(1) 8riniva8a Sastri r. Seahayangar, 3 M. 
37 (1881) [ref. to in V(‘lam v, Kumara >Sami, 
11 M. 296 (1887) at p. 298 ]; Padu Malhari v. 
Raklunai, 10 B. H. (!. U. 435 (1873), at p. 439. 
It Is tluH view whicli in the ground of tho 
reasoning in Harkiaandas Narandas t?. Bai 
lehha, 4 B. 155 (1870), whore it was lioldthat 
tho plaintiff had no right ofarAion bocauso he 
had no (tortificete. His right of action was 
based on tho sale, though it might, in one 
view, bo that his suit might fail by roasou of 
want of tho necessary evidence of thatjight; 
though this might properly be supplied after 
suit brought, if tho certificate was not part 
of tho cause of action but mere evidence of it. 
And .sec Khushal Panoohand v. Bhimabai, 12 
B. at p. 593 (1886). 

(2) Mt. Buhuns Kower r. Lalla Bahoorco 
Ull, 14 M. I. A. 490 (1872), at p. 523. 

(3) Srinivasa Sostri v. Sesbayyangar, 3 M. 

37, at p, 41 (1881); Prokash Chunder Das v. 
Tara<!haud Dasn, 9 82, 87 (1882). 

(4) Nayar Timapa v. Bhaskar Parmaya, 10 


B. 444 (1886) [a sale l)oforc the amending 
Act of 1879]. 

(5) Doorga Narain Son v. Haney Madhub 
Moaoomdar, 7 0. 199, 207 (1881) [“Wo do 
not think that these words oontcmplato that 
nothing would pass to a purchaser unless a 
certiiioato was issued ; the order approving 
the salo would pass title; certificate is merely 
uvidono) that property so passed ”]; Tara 
Prasad Myfcoo v. Nund Kishoro Giri, 9 C. 
8^ (1883); Velanu. Kumarasami, 11M. 29i>, 
300 (1887); Jagan Nath v. Bamoo, 5 A. 305 
(1883) p. n. 

(6) Khushal Panachand v. Bhimabai, 12 B. 
589, 594 (1880); Sbivra^i Narayan v. Ravji 
Sakharam, 7 B. 254, 256 (1882); Nayar 
Timapa v. Bhaskar P^rmaya, 10 B. 444 
(1880); Yeshvant I^ibarav v. Govind 
Shankar, 10 B. 463 (I»^; Ohintamanrav 
Natu V. Yethabai, 11 B. 588 (1887); 
Nanjundepa r. Hemapa, 9 B. 10 (1884); 
Krisbaji Ravji r. Ganesli BapujI, 6 B. 139 
(1881). 
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and on confirmation the title related tack to, and tire pi'operty vested at, llic 
date of sale.(]) 

AgBuming, however, that the certificate was only evidence of and was not 
necessary to pass title, the question arose under the Code of 1859, or at a 
period when the influence of the practice of that Code had force, whether it 
was the only evidence and whether a party whose title by purchase was con¬ 
firmed could uphold it without tlie production of a Bale-certificate. The case- 
law was conflicting. It was held by the Bombay High Court that for suits 
on a legal title, as in ejectment against a stranger, a certificate was nece83ary,(2) 
but not in suits of an equitable character.(3) It was also held that where 
the sale was admitted (4-) or the question arose between judgment-debtor and 
j)urchasei' (5) or persons bound by the dccre.e,(6) and apparently in other rases (7) 
a certificate was not necessary. A lax practice existed under the Code of 1859, 
under which possession was often given before issue of the sale certificate. 
Under the Code of 1877, and subsequently, an order for delivery of possession 
only issued after the grant of a certificate,(8) and with greater regularity of 
practice in this respect, the importance of the question discus.sed appears to have 
gradually diminished. 

The Code of 1877 was amended in 1879, and the certificale was required 
to bear the date of confirmation and “ so far as regards the parlies to the suit, 
and persons claiming through or under them” the title to the property vested in 
the purchaser from the date of the certificate, that is the dale of confirmation, 
and not the date of sale.(9) This provision also gave ii.se to considerable 
<IHHculfl^', a question naturally arising as to the stale of tlu' title between the 
date of sale and the date of confirraation, which might be and often was a 
considerable period.(10) It was, therefore, held that wlien sect. 31 (i of the last 
Code refem’d to the title to tlie property sold, it meant the full ]icrfectetl title, 
which did not vest in the purchaser till confirmation. But this was not incon¬ 
sistent with an equitable interest arising from the sale. After sale and before 


(1) Bliyrub Ohuiulcr liumlupadliyn v. 

Wimdajniui Dak-c, 2 C. 141, 145 (1S7(>) F. B.; 
I'hatraput Sinsli v. (Iriiidra (Ihundcr Koy, 
0 389, 391, 392 (1880) [title held to accrue 

from data of sale]. 

(2) Khushal Panaohand v. Bhimabai, 12 B. 
589 (1886), a^p 693. 

(3) Id.; Krishnaji Ravji v. Ganosh Bapuji, 
6 B. 139, 142 (1881). 

(4) Sadagopa v. Jamuna Bhai, 6 M. 54, 60 
(1882); Tara Prasad Mytee v. Nund Kishorc 
Girl, 9 0. 842, 843 (1483); Nayar Timapa v. 
Bhaskar Parmaya, 1(]|B. 444 (1886) ; Boorga 
Narain Sen v. Bane;^Uadbub Mozoomdar, 7 
C. 199, at p. 207 ,^m 1) ; Velan t>. Kumara- 
sami. 11 M. 296, at p. 300 (1887). 

(5) Benodo lail Ghoso u. Tamizuddin, 7 
G. L. II. 115, 116 (1880); Khushal Paua- 


ehaiid v, Bhimabai, 12 H. 589, 591 (1886). 

(6) Shirram Narayan r. llavji Sakharaiii, 
7 B. 2.54 (1882). 

(7) JagaiiNath r. Baldeo, 5 A. 305 (1883), 
ref. to in Vclan r. Kumarasami, 11 M. 296 
(1887), where it was held that assuming a 
eertiheate should ho rcgistercrl, the plaintilf 
was not bound to roly on tho certificate 
to prove his titlo. In this case the sale was 
denied. 

(8) Basapa v. Marya, 3 B. 433 (1879); 
Khushal Panachand e. Bhimabai, 12 B., at 
p. 594 (1888). 

(9) PremChand Pal r. Purnima Dassee, 16 
C. 546,661, 652 (1882); Shiam 1*1 v. Natho 
Lai, 33 A. 63 (1910). 

(10) Sec Adhur Chunder Bancrjee c. 
Aghorc Nath Aroo, 2 C. W. N. 589,590 (1898). 
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contii'uiation, t!i« purchaser had an inchoate title contingent on subsequent 
conlirmation,(l) 

From the date of sale the purchaser had a good equitable or inchoate 
title to the [u'operty sold, and when the certificate was actually gi'anted it 
made tlu; title absolute and made that title relate back to the date of the sale.(2) 
Further, the provision of the section was not general and did not apply to third 
partie8.(3) The certificate was as before, only evidence. The Court in granting 
it had not to determine what property was to pass by the sale, but merely to 
record an aheady accomplished fact, and to state what had been sold. Of this 
the certificate was evidence, but it was not conclusive.(4) 

The amended scot. 316 (0. XXI. i. 94 of the present Code) does not deal 
with tliis point, but the present section docs. According to 0. XXII. r. 92, 
a sale bocomea absolute after the expiry of the period for an application for 
setting it aside or if such application is made when it is disallowed and upon 
confirmation. And under this section when tlic sale has become absolute the 
property is deemed to have vested in the purchaser from the dale of sale aud 
not from tlio time when the sale htcotnes ahsolide. 

Ttiough, tlieiefore, the certificate boars date the day wiien tlie sale became 
absolute, the title in such case is deemed to have accrued before tlien, viz., when 
tlio sale took place. Where a mortgagee obtained a decree and hail tlic mortgaged 
])i'uperty, wliich was part of a revenue paying estate, sold in execution, and pur¬ 
chased it himself, but tiro sale was not confirmed till a month later, dui iiig whioli 
time the revenue fell in arrears and tire whole of the estate was sold for arrears 
of revenue, it was held that he became owner of the mortgaged propcAy from 


(1) Diigdu Pttnchaiusiug Gangaram, 18 
R. 375 (1802); appd, in C'liiddo v. Poari Lai, 
19 A. 188(1895); Ranke Lai v. Jagat Naraiu, 
22 A. 108,174 (19U0); sec Prangour Mozoom- 
dar V. Hcmanta Kumari Debya, 12 C. 597, 
(iUI (lS8(i). 

(2) Adhur Chundcr Ranerjeo v. Aghore 
Nath Aroo, 2 0. W. N. 589, 590 (1898). 

(3) Id.; Dagdu v. Panchamsing Oangarain, 
17 B. 376 (1892); and boo Hasan All v. 
Mian Jan, 33 A, 63 (1910). Conira Prom 
Chand Pal v. Purnima Dasi, 15 C. 546, 561, 
552 (1882). 

(4) Ralvant v. Hira Chaud, 27 R. 334, 339 
(1903); Rama Chandra Joshi v. Hazi 
Hussien, 16 M. 207 (1892); nor exolusm’, 
for in ordor to determino what was sold, tho 
whole cxocution-proceediugs might bo looked 
at: Rai Robu Mahabir Pershad v. Rai 
Markunda Sahai, 171. A. 11, at p. 14 (1889); 
and 800 Baluji Dass v. Nimaye Gliundur 
Sircar, 17 W. R. 511 (1872); Mt. Maloobun 
V. Mt. Kadeoha, 25 W. R. 401 (1870); Ram 


Gopal Rarick n. Shoo Porsiiail Shear, 12 
W. R. 483 (1809); General Manager Raj 
Darbungah v. Cooniar Ramaput Singh, 17 
W. R. 409 (1872); Manson r. (lolum Kehria, 
15 W. R. 490 (1871). In some early cases 
the Court refused to go behind tho salo- 
oortilioato; Lalla Bisscbsar Dyal e. Doolar 
ClxBud, 22 W. R. 181 (1874); Shaikh Kulco- 
muoddeon r. Ashrut Ali Khan, 19 W. H. 276 
(1873); Mookhya Huruckraj r. Ram Ball 
Gomastha, 14 W. K. 435 (1870). Tliough in 
Baruda Kanta Bobo v. Chundor Kanta Ghoso, 
29 0. 682, 680 (1902), tho salo-Mrtilioate was 
still spoken of as conferring title. In a 
roecQt case, Rarhamduo v. Ram Naiain, 19 
0. L, J. 183 (1913), it was hold that while 
eT(iloncc could not be nven to contradict a 
salc-ccrtificatc grantecF'ia 1907, ovidcnco is 
admissible to explain ambiguous terms in it, 
and tho Court may then aatermine tho qnes- 
tiion with Tpfprence to the whole proceeding. 
See also Abdul Aziz Khan v. Appayasami 
Naioker, P.C., 311. A. 1 (1903). 
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tko (late of his puroliase and was responsible for the revenue payable on it.{l) 
In a recent case it has been held that a Court has an inherent jnriadietion to 
amend a certificate in which the property sold was wrongly described.(2) 

Tho amended 0. XXI. r. 94 (corresponding with sect. 316 of the last Code), 
omits the last paragrapli of sect. 316 of that Code.(3) Under the present Code 
(r. 92), a sale becomes absolute on oonfirmation.(4I The sale is not complete 
until such order is made, and it is only after such order that a sale-certificate 
should issue. The result, therefore, is that though if a decree is reversed after 
issue of certificate (and, therefore, after confinnation), the title of the purchaser 
is not affected by the reversal of the decree ; if, however, the decree is reverB(!d, 
and therefore ceases to be a subsisting decree before the sale is complete, that 
is before confinnation and issue of ceitificate, the executing Court has no juris¬ 
diction to proceed further in execution by the confirmation of a sale and issue 
of a certificate held under a decree no longer in force.(5) In short, the Court 
cannot proceed to complete execution of a decree which has itself ceased to 
exist. When a ileciee is set aside all processes in execution arc avoided to the 
extent to which it has been set aside. If no sale has taken place the attachment, 
if any, goes. If there has been a sale and the decree is set aside before it has 
become absolute, it would seem that the sale also must fall. It has been recently 
held that tlie title of an auction-purchaacr at a sale held in execution of a decree 
did not become absolute if the decree under which the sale took place is reversed 
at any time before a certificate of sale is gi-anted to the purchascr.(6) If, however, 
the sale has become absolute, then the puicliaser is entitled to a eeitilicatc, 
a.id unlbsB the purcliaser is himself the decree-holder (in which case he 
is bound by the ultimate rc.sult of the litigation), the sale is not avoided 
by the reversal of the decree. For the setting aside of a decree docs 
no,t avoid a sale made to a ho)id fide purchaser for value unless such purchaser 
is the decree-holder himself. 

The section merely deals with the date of the vesting of the title. But 
the question of defect of title and what passes by a sale may be here conveniently 
alluded to. There is no implied warranty at an execution-sale that the title 
is good. All that is guaranteed is that the purchaser shall have the right and 
interest, whatever they may be, of the judgment-debtor; in other words, 
that the judgment-debtor shall not recover back the lands.(7) And a purchaser 


(J) Miisst Bhawani v. Mathura Prasad, 
Hi C. W. N. 985 (P. 0. 1912) j and see Shiam 
IjhI V. Nttthu i*al, 33 A. t)3 (1910); H-tiBaii 
Ali f'. Mian Jan, 33 A. 45 (1910). 

(2) Naairuddin v. Sayudur llahman, 19 
aL.J. 209 (1913). 

(3) Provided tJuit-Pie decree under which 
the iiale took 'place waAdill sitbaiating at that 
dateP Aa to the meJiing of “ aubaiating,’* 
bee Mahomed Huqaain v, Kokil Singh, 7 C, 
91, 95 (ISftl); Saroda Churn Ghuokerbutty 
V. Mahomod Isuf Moah, II C. 370 (1885). 

(4) iSoo uotea to that order. 


(5) Basappa bin Malappa u. Uuudaya bln 
Shivliugaya, 2 B. 510(1878), Mul Chaud v. 
Mukta Praaad, 10 A. 83 (1887); Uoyamoyo 
Baai v. Sarat Chundor Mojumdar, 25 0. 175 
(1897); Adurraoneo BaaBOo v. Ivaminco 
Soouduree, 3 W. K. Act X. 145 (1805). 

(0) Barn Sukh v, Kam Sahai, 29 A. 591 
(1907). 

(7) Borah AU Khau v. Khouaul Chand, 5 
I. A. 116; a. c., 3 C. 80C (1878) [dist. between 
caao whoTO Sheriff acts within juriadiction, 
and ultra vires]; Sowdamini Chow<ihrani v. 
Kriahna Kishor Poddar, 4 B. L. K, F, B. 11, 
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under the decree gets a good title agiunst all persons whom the suit binds.(l) 
The quantity and nature of right and interest existing in the debtor 
at the time of attachment and advertisement for sale, alone pass by the 
Bale,(2) But in mortgage-suits the right, title, and interest, both of mort¬ 
gagor and the mortgagee, is passed : the right of the mortgagor as it stood when 
ho made the mortgage, and not merely as it stood at the time of the Court-sale.(3) 
An auction-purchaser is bound to satisfy himself of the value, quantity, and title 
of the thing sold, just as much as if he were purchasing the same under private 
contract.(4) Where the sale is not vitiated by fraud, the only extent 
to which the purcha.ser can claim relief is that indicated by sect. 316 
(now r. 93, post).(5) In the case of Kegistrar’s sales in the High Court, 
compensation is also allowable for errors and misstatements as to particulars 
or description of the property.(6) 

Ordinarily the purchaser buys merely the right, title, and interest of the 
judgment-debtor with all its defectB.(7) This was expressly stated in the 
certificate under the Code of 1859 and is, in fact, ordinarily the case now, though 
what could have been and what was sold is a mixed question of law and fact 
to be determined on the whole of the proceedings and the facts of the particular 
case.(8) As stated ordinarily, the personal right, title, and interest of the debtor 
]iasscs. In certain cases the estate passes; as in the case of a Hindu widow 
where the proceeding, though nominally against the hcircB.s, i.s really against 
her as representing the estate; (9) or in those eases under the rent-law where a 
.sale passes not merely the right, title, and interest of the tenant but the tenure 
itsell.(lO) Leaving out of consideration this latter ease, wliich is subject to 
certain statulory rules, the purchaser simply gets what the debtor, whether 


J*}, IT) {I8(>0); iSuudara Gopalan v. Venkata 
Viiraila Ayyangar, 17 M. 228 (1893); Hira 
Jiiil Ktirim-uii-nisHa, 2 A. 780, 783 (1880); 
Jiani Narain Singh v. Mahtab Bibi, 2 A. 828, 
829 (1880); Krishuapa r. Batiohapa, (> B. H. 
0. 25S (1809); Dhundu xk Jlamji, 4 H. 

0. li., A. 0. J. 114 (1807) [as to fraud, how- 
ovor, HOC at p. 1 lOJ j as to express warranty, 
Boe Mahomed Phaki v. Navroji Balabhai,IO B. 
214 (1885); as to decree-holder knowing of 
charge selling without mention of it, see 
Douglas V. Collector of Benares, 5 M. 1. A. 
271 (1857). 

(1) Umes Chundor Sircar V. Zahur Fatima, 
18 C. Jti4, 178(1890). 

(2) Kam Onoogroho Singh v. Mt. Mou- 
torun, ti W, R. 223 (1866); Sundara Gopalan 

Venkata Varada, 17 M. 228, 230 (1893); 
Soojant AM Khan v. Khoosal Chand, 6 S. D., 
N. W. 561 (1864). 

(3) Shaik Abdulla l*. Haji Abdulla, 5 B. 8 
(1880). 

(4) Jummal Ali c. Terbhco Lull Dass, 12 


W. R. 4i (1869); Sheikh Mahomed Basirullu 
V, Sheikh Abdulla, 4 B. L. R. App. 35 (1870). 

(5) Sundara Gopalan v, Venkata Varada 
Ayyaugar, 17 M. 228 (1893). 

(6) Ram Narain v. Dwarka Nath Khettry, 
4 C. W, N. 13 (18it9); Kishori Mohan Rai v. 
Kali ('harau Ghosh, 1 C. W. N. 106 
(1896). 

(7) Dorab Ally r. Abdul Azeoz, 5 I. A. 
125; a, c., 3 C. 800 (1878); Dcendyal v. 
Jugdei'j) Narain, 3 C. 198; 4 I. A. 247 
(1877); Ram Tuhul Singh, v. Bisscsswar 
Lall Salioo, 2 I. A. 131 (1875); Ali Sahob 
V. Kaji Ahmed, 16 B. 197 (1891); Sundara 
Gopalan v. Venkata Varadk Ayyangar, 17 
M. 228(1893). 

(8) Barhamdeo v, pam Narain, 19 C. L. 

3.182(1013). / 

(9) Soe Mayne’b Hijjdu Iaw, 7th cd., s. 642. 

(10) Doolar Chand v. Lalla Ohabcel, 01, A. 
47 (1878); Niladri v. Bichitranand, 37 C. 823 
(1910). 
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personally or representatively, liad, (1) subject to the same bars, sueli as limits- 
tion,(2) and to all equitie.s,(3) liens, mortgages and leases; (d) palni rent; (5) 
revenue and ces3es.(6) His liability may be affected by e.stoppeI. So if a 
person sells property covered by a mortgage, but, suppressing that fact, obtains 
the value of the property unencumbered, he may be estopped from saying that 
the purchaser took it subject to the lien.(7) 

Though the possession of an auction-purchaser differs in some points (8) 
from that of a purchaser at a private sale, yet a purchaser at an ordinary execution 
sale is in privity with, and the representative in interest of, the judgment-dobtor, 
so as to be affected by the latter’s admissions affecting the proi)erty taken and 
estoppels binding on him.(9) An auction-purchaser’s conduct in buying i.s 
only some (ividence.of an admission of title in the judgment-dobtor, which he 
can explain or rebut. Ho is not estopped from setting u]) a title independent 
of that based on his purcha3e.(10) 

The purchaser takes' the properly subject to that which affects what lie 
has purchased, viz., the property. Mere personal obligations not affecting the 
land do not jia.ss. So it has been held that without notice he is not bound 


(1) aB to cropB: Aiatoola 8irdar v. 
D'warka Natli Moitry, 4 C'. 814 (1879); Land 
Mortgage Bank v. ViBhnu Govinrl Patankar, 
2 B. 070 (1878); Ramolinga v. Sannappa, 13 
1VL 15 (1^89); unseverDd trees: Faqueer 
Sonar e. Ivhuderuu, 2 A. H. C. R. 251 
(1870); buildings: Abu Husau Ramzan 
Ali, 4 A. 381 (1882); Mookta Sundureo v. 
Muthoora Nath, 22 W. R. 209 (1874); Right 
to oaseinentB: Huree Madhub v. Hem 
Ohuuder, 22 W. R. 522 (1874). 

(2) Shridhur Vinayak v. Baliiji, ti B. H. (k 
R. 220 (1809); Rajah Enayet H ossein r. 
Girdhareo Ijall, 12 M. 1. A. 366; 11 W. R. 
P. C. 29 (1869); per contra the purchaser 
can add his posBCSsion to that of the debtor 
for tile })urpOHe of pleading limitation; Ali 
Sahob e. Kaji Ahmad, 16 B. 197 (1891). 

(3) Ram Lochun v. Ram Narain, 1 0. L. 
H. 296 (1877); Yeshwant Babaravi*. Govind 
Shankar, 10 B. 453, 455 (1886). 

(4) Oojagur Uoy v. Ram Kholawan, 10 W. 
R. 384 (1868); Mathura Baa r. Kalia, 7 B. 
II. C. R. 24, at p. 26 (1870); Balal Bapuji 
V. Satya Chamabhai, 6 B. 490 (1892); Sobhag 
Chand v. Bhai Chand, 6 B. 193 (1882); 
Kislicn Lai e. Ganga Ptem, 13 A. 28 (1890); 
Land Mortgage Bank rARam Ruttun Neogy, 
21 W. R. 270 (1874); .fihyama Churn Bhut- 
tachaijee v. Ananda Chandra Das, 3 C. W. 
N. 323 (1880); the rights of a judgment- 
creditor to be enforoible must bo reserved 
or there must bo notice; Doolee Chand v. 


Oouida Begum, 21 W. R. 203 (1875); 
Nursing Narain v, Raghoobur, 10 WO, 611 
(1884). 

(5) Obhoy ChumUTfj. Nilambuv Mookorjoe, 
1864, W. R. 72; Sheikh Khodii BukMi 
Digumbureo Dassec, W. R. 1804, 207. 

(6) Chatraput Singh Grindra ('hiuidor 
Roy, 6 C. 389 (1880). 

(7) Douglas r. Collector of Benares, 5 M, 
I. A. 271 (1857); Dullab Sirkar r. Krishna 
Bakshi, 3 B. L. R. 407 {1869}; McConnell 
Mayor, 2 A. H. 0. K. 315 (1872); Baldoo 
Singh V. Kitihan LalJ, 9 A. 413 (1,887); 
Bunwari Das v. Muhammad Mashiat, 9 A. 
690 (1887); and as to decree-holder not dis¬ 
closing his own charges, see note, p. 308, ante, 
and as to Estoppel generally, Authors’ Kvi- 
doneo Act, and notes to s, 115. 

(8) Seo e,g, Alukmonco Dabce v. Baneo 
Madhub ChiK;kerbutty, 4 C. 677 (J878), 
where tlio doctrine tliat a party selling pro. 
porty of which he is not tho owner is bound 
to moke good the sole out of a subsequently 
acquired interest, was htdd inapplicable to 
an auction-sale. And as to limitations, 
Kali Das MuIIick r. Kanhya Lai Pundit, 11 
1. A. 218, at p. 229 (1884), and see Authors’ 
Evidcuce Act. 

(9) See the subject discussed in Authois’ 
Evidence Act. 

(10) Pandit Hanuman Dat v. Mufti Assad- 
ullah, 7 A. H. C. R. U6 (1876). 
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by an agreement, to mortgage made by tbe jndgment-dcbtoi'.(l) And similarly 
where K., as surety of B. for a loan, sued C., an auction-purebaser of tlie rights 
and intere.sts of B. in a bond pledged for the debt, on the ground that ho had 
pureha.sed the bond with all its liabilities, and amongst them was the amount 
due to A, by B.: it was held that C., not being a party to the loan transaction, 
was not liable.(2) He is not affected by a custom binding purchasers by private 
sale only; (3) nor by a notice of foreclosure issued, after his purchase, on his 
])redeocsBor.(4-) 

If between the time of attachment and time of sale the interest of the 
judgment-debtor is accelerated or enlarged the increment passes.fb) Under 
the last Code it was held that the purchaser’s title to mesne profit or possession 
did not accrue till confirmation.(6) The title now accrues under this section 
at the date of sale. Where there has been attachment of decree after sale, 
but before confirmation, the attaching creditor has a right to have the .sale 
confirmed. (7) 

As to whether a purchaser is a party or representative w'ithin the meaning 
of sect, 244 (now 47), (8) see latter section and notes thereto. 

66. (1) No suit shall be maintained against any person 

Suit against pur- claiming liUe Under a purchase certified hy 
chaser not maintainable ihg Court in such manner as may he prescribed 
being on behalf of Oil the ground that the purchase was made on 
piaintijf. behalf of the phinliff or on behalf of sonic 

one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a dechi- 
lation that the name of any purchaser certified as aforesaid was 
inserted in the certificate fraudulently or without the consent 
of the real purchaser, or interfere with the right of a- third person 
to proceed agavnst that property, though ostensibly sold to the cetiified 
purchaser, on the ground that it is liahh to satisfy a claim of such 
third person against the real owner. 


Suit against certified purchaser.—It 1ms been said that the object of 
the section was to prevent jm^ment-debtors front purcliasing tlieir own pro¬ 
perty at auction in tbe name of another.(9) Tbe first sub-clause of this section 


(1) Bliuggobutty Dasscc ». Simula Chum 
Hose, 1 C. 337 (1876). 

(2) Shibjoy Thakur ». Pogoso, S. 1). 22 
.tug. 1860, p. 144. 

(3) Kalian T)as t>. Bhagerathi, G A. 47 
(1883). 

(4) Mohun Lull Sookool v. Goluck Chunder 
i)utt, 10 R 1. A. 1 (1863); Rameshwar v. 
Juggnt Mewar, 11 0. 341 (188.')). 

(0) Umes Cliumlcr Siruar c. Zalioor 
Fatima, IS 0. 164 ; 17 I. A. 201 (1889). 


(6) Amir Kazim v, Darbari Mai, 24 A. 
475 (1902). 

(7) Boharia Rudravi Kocr v. Ram Portaji 
Mull, 11 C. W. N. 158 ri906). 

(8) Vishvariath Chfrlii Naik v. Subraya 
Shivapa Shctli, 16 B: 290 (1890). 

(9) Kishan Lai v. l^aruruddhwaja Prasad 
Singh, 21 A., at p. 243 (1899). Sco Achhaibat 
■Oubc r. Tapasi Dube, 29 A. 557, 6.59 (1907) j 
Khiida Baksh n. Aziz Alam, 27 A. 194 (1904); 
Hari Singh v. Shcr Singh, 31 A. 282 (1909). 
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uurresponds with a portion of sect. 260 of Act VIII. of 1859. The wording 
there was “ the purchase was made on behalf of another person, not the certified 
purchaser, though by agreement the name of the certified purchaser was used.” This 
was altered to “ the purchase was made on behalf of any other person, or on behalf 
of some one through ivhom such other person claims ” by sect. 317 of Act X. of 1877, 
and the same Act added the second sub-clause except the portions in italics. 
The present Code in the first sub-clause has substituted “ any person claming 
title under a purchase cerlijied by the Court ” (which will include both the purchaser 
and his successor in title) for “ the ceriijied purchaser,” and added the words 
in italics in the second sub-clause. It had been previously held that the 
expression “ certified purchaser ” included the person standing in the shoes of 
the Court purchaBer.(l) 

It only applies to certified purchasers at sales under this Code, and not to 
revenue sale i)urchascrs.(2) It is not applicable to a case under the Public 
Demands Eecovery Act (1. of 1895 B.C.).(3) 

“ No suit.”—That is a suit between a benumeedar and the beneficial 
owner ; (4) even where the beneficial owner has had previous possession.(5) 
But where the certified purchaser does not defend the suit against the beneficial 
owner, the corresponding section in the earlier Code did not bar the suh,, and 
the defence could not be taken by a defendant who was not the certified pur¬ 
chaser ; (0) BO where the purchaser admitted the plaintiff’s claim and stated 
ho had made over the certificate to hun.(7) Prior to the amendments made 
by the present Code there was a diversity of opinion as to whether this section 
'ncludedta suit by a judgment-creditor against the certified purchaser who 
l)urchased benamee for tlic judgment-debtor, the Calcutta High Court holding 
that such a .suit was not barred by this section as it stood piior to this Code, and 
the Madras High Court and the Allaliabad High Court holding otherwise,(8) 
ail'd tlio additions now made to the second sub-clause aitii-m the latter decisions. 
Tlie section does not preclude a suit by A, whose property was sold against 
tlio certified purchaser, who after the sale agi-eed to sell the property to A.(9) 
Nor does it preclude a suit by one joint-holder of a decree on a mortgage for 
a declaration that the property pureliased by his co-deerce-liolder at tlie auction 
sale W'as the joint property of himself and the actual purchaser.(10) 


(1) llari Clovind n. Ramchanclra, 31 B. Bt 
(l!)0U); Manji r. Hoorbai, S."; B. 342, 347 
(11)11) (tliD mortgagee of the certified jmr- 
chaaor). 

(2) Fazal Eahaman f. Iiiiaiu Ali, 14 583 

(1887); Brijo Beharco r. Shah Wajed, 14 
W. K. 372 (1870). 

(3) Ambica v, Gopal Buksh, 1 C. L. J. 550 
( 1001 ). .. 

(4) Sheetanathe. Jlrdhub Naraiu, 1 W. B. 
320 (1804). 

(5) Bykuut (Jhuuder c. Kliema Moyeo 
Itebia, 9 W. R. 3B0 (1808). 

(0) Ramakriahnappa r. Adiu'irayana, 8 M. 
511 (1885). 


(7) Hazi .4rjun v. Fai'utulla, 9 V. B. R.. 295 
(1881). 

(8) Kauizak v. .Monohur lJa.s, 12 C. 201 
(1885). Subha e. Hara Lai, 21 0. 519 (1894), 
and Sohun Ball r. Lala (!ya, 0 N. W. R. H. C. 
R. 265 (1874), holding the suit would lie ; and 
Rama Kurup v. Sridevi, 10 M. 290 (1892), 
and Kishan Lai v. Garuruddhwaja, 21 A. 238 
(1899), holding tho opposite view. 

(9) Mor Joalii v. Muliammad Ibrahim, 10 
B. H. C, A. J. 344 (1873); Kumara ti. Srini¬ 
vasa, 11 M. 213 (1887). 

(10) Aehaibar Bubo v, Tapasi Bubo, 29 A 
557 (1907). 
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“ Against.” —Where A in execution sold the share of B, the judgment- 
debtor, in II house, and it was purchased by C, the son of B, and subsequently 
A attached and sold the same share in execution, D being the purchaser, a suit 
for possession by D against C was dismissed as being within this section.(l) 
This sei^tioii is not intended to interfere with henamee transactions generally, 
and a suit by a certified purchaser who purchased hfmnme, for the property 
jjurchased, against the real purchaser who was honestly in possession, 
failed; (2) and in such a suit the real owner might set up a defence that the 
certified purchaser was the apparent owner only and a mere trustee (3) So 
where the assignee of the certified purchaser sued for possession against a third 
jjarty, the latter could show that the sale was henamee and in fraud of 
creditors ; (4) and a person in possession of the purchased property, when sued 
for rents and profits by the certified -purchaser, may set up a defence that the. 
certified purchaser was only a benameedar on his behalf; (5) even a decrce- 
lioldcT may sue the certified purchaser for the properties purchased by him 
bvmiim: for tlie judgment-debtor and of which the judgmoiit-deblor was in 
po88eBsiou.(6) When the certified purchaser purchased henamee for A and 
then conveyed the property to B for A’s benefit, tin; property could, it was 
held, be taken in execution by the creditors of A, but it was doubted whether 
they could have done so if it had uot been conveyed to B ; (7) but that doubt 
has been set at rest by the additions made to sub-clause (2), and the creditors 
could proceed against the property even if it remained in the hands of the certified 
purchaser. The section does not preclude a person purchasing henamee from- 
setting up his title against a person who is not the certified purchaser and docs 
not claim through him.(8) 

“ Purchase certified.”—The section does not bar a suit where the 
certified purchaser does not defend the suit against the beneficial owner, and 
the defence cannot be taken by a defendant who is not the certified pui'chaser ; (9) 
hkewise where the certified purchaser admits the plaintiffs claim and 
states he has made over the certificate to him; (10) nor under the wording 
of the previous Codes did it preclude a suit against a person who derived his 
title from the certified purchaBer,(ll) such as his mortgagee or his heiT.(12) The 
Bombay High Court dissented from this, holding that “ certified purchaser ” 


(1) KlniJa Baklish r. Aaiz Alain, 27 A. 1!H 
(1904). 

(2) BahuUH Koouwur e. Lalla Buhoreo, 18 
W. R. 167 (1872 P. C.); 14 Moo. I. A. 496; 
10 B. L. K. 159. 

(3) Lokheo Narain v. Kallypuddo, 23 W. R. 
358 (P. C. 1876); L. R. 2 I. A 164 ; Mut- 
hooia V, Raiekomnl, 24 W. R. 278 (1876); 
Jan Muhammad v. llahi Baksh, 1 A. 290 
(1876). 

(4) Mirza Khyrat v. Mirza SyfooUah, 8 
W. R. 130 (1867). 

(6) Ghazi-ud-din v. Bishan Dial, 27 A, 443 
(1906); 2 A. L. J. 111. 

(6) Sohuu Lall v, Lala Gya Pershad, 6 


N. W. P. H. C. R. 265 (1874). 

(7) Satapa v. KnrbaHapa, 7 B. H. G. A. J. 
21 (1870). 

(8) ShoroButty DaBBCc i). Goi)CC.HO 0 udci'y, 
I Marsh. 423 (1863). 

(9) Ramakrishnappa t’. Adinarayaua, 8 M. 
611 (1885). 

(10) Hazi Arjun v. Ftyrutulla, 9 G. L. R. 295 
(1881). ^ 

(11) Thcyyavelan t. Kochin, 21 M. 7 
(1807); Bibta Kunwa\^ti. Bhagoli, 21 A. 196 
(1899). 

(12) Dukliadat>.Sremonto,26 C. 960(1899); 
3 G. W. N. 057; Nokori v. Sarup Chundcr, 5 
G. W. N. 341 (1900). 
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includes the person standing in the shoes of the Court purchaser,(1) and tlie 
amendments made to the first sub-clause by the, present Code affirm sueh last, 
decision. 

Where the property was bought for an inadequate sum by a pleader of a 
party in the name of his mohuror, a suit against the pleader and his mohurer 
was maintainable.(2) It is also maintainable where the purchase is made by a 
member of a joint Hindu family with joint funds; (3) also where, in a suit for 
partition by a Hindu son, an outsider pmchases benamec for the plaintiff’s father 
with family funds.(l) It is not necessary that the certificate should have been 
actuaOy granted to the certified purchaser, provided he obtains it ponding the 
suit to impugn his purchase.(5) 

“ On the ground.”^—A henamee purchase, is not illegal, but if the henamee 
nature of the [)urchase is the sole ground, the suit is not maintainable, but 
otherwise if the purchaser acknowledges that iii.s purchase is henamee and gives 
up possession or waives his right or restores the property to the real 
owner ; (C) or w’here he w'us the manager of the real owner, a minor, and never 
asserted his right to the property purchased; (7) or where he purchased while 
the paid agent of, and with moneys of the real owner, who was the, usufructuary 
mortgagee in possession of the property, and agreed to execute a conveyance 
and gave the real owner the sale certificate and delivery order.(8) Similarly 
where the plaintiff, having been in possession for eleven years, sued on a title 
acquired by long possession against the assignee of the certified purchaser,(9) 
or again.‘d, the certified purcliHser, on the ground of an existing possession which 
had continued eight years from the time of the sale, the suit was main¬ 
tainable ; (10) but the. suit must not be based on the ground of the pm’chase 
being beiumce, but on some other independent ground. So a suit by the alleged 
rea'l owner, who was in possession against the certified purchaser for a declara- 
t ion of title, is not maintainable : (11) nor where the certified purchaser nihnow'- 
ledged that he had bought a portion of the property on behalf of the plaintiff's 
luedecesBor in title unless that acknowledgjuent were accompanied by some 
act, which would operate as a valid transfer of the property. So where the 
certified purchaser b}' n consent decree admitted that his mother was entitled 
to a share of his father’s estate, and then purchased, in execution of a decree, 


(1) Hart t’. Ramchandra, ,31 B. 61; 8 Bom. 
L. R. 873 (1900). 

(2) Aghoro Nath v. Ram Churn, 23 C. 80.7 
(1896). 

(3) Bodh Sing v, Cuncschundor, 19 W. R. 
306 (1873); 12 B. L. R. P. C. 317. The 
lirinciple of this case, which related to a joint 
Hindu family, was hold applicable to partner¬ 
ship : Achhaibar Dub^e. Tapasi Dube, 29 A. 
r>51, 561 (1907). 

(4) NatesaAyyarr. Vonkatramayyan, 6M. 
135 (1882); Minakshi v. Kalianarama, 20 M. 
349 (1897). 

(5) Bunda AU v. Biboo Ameerun, 20 W. R. 
493 (1896); Aldwell v. Ilahi Bakhsh, 5 A. 


478 (1883). 

(6) Momappa v. Surappa, 11 M. 234 ; Tara 
Soondarec r. Oojul Monce, 14 W. R. Ill 
(1870). 

(7) Sankunni v. Narayanan, 17 M. 282 
1893). 

(8) Kumbalinga f. Ariaputra, 18 M. 430 
(1896). 

(9) Karamuddin »>. Niamut, 19 C. li)9 
(1891). 

(10) Saati Churn v. Annopurna, 23 C. 099 
(1896). 

(11) Bishan Dial r. Ghazi-ud-din, 23 A. 175 
(1901). 



326 


THE CODE OF CIVIL PROCEDURE. 


Part II. 

Bso. 66. 


property mortgaged 1 o liis father, the representatives of the mother were debarred 
nnder this section from recovering a portion of tlie property.(l) 


“Purchase was made on behalf of the plaintiff.”— Tlie former 
words were “ on behalf of any other person.” This does not include an 
agreement by the purchaser to sell after his purchase; (2) but it does 
include a case where the defendant as the alleged agent of the decree- 
holders, who had been refused permission to purchase, purchased the property, 
and the deorec-holders, hearing of the purchase, supplied the purchase-money, 
ratified the purchase, and agreed to take a conveyance after confirmation of 
tlic sale.(3) It docs not apply to a case of a purchase made by a member of a 
joint Hindu family with joint funds ; (4) nor in a suit for partition by a Hindu 
son, to a purchase by an outsider benamie for his, tlie plaintiff’s, father with 
family funds.(5) Nor does it apply to a case where the person setting up the 
hcnamee, character of the purchaser does not claim under the certified purchaser 
or tlie, alleged real purchaser. So the purchaser in execution of a mortgage 
decree may prove, tliat the. certified purchaser of the interest of one of the mort¬ 
gagors in a sale in execution made subject to the mortgage was hc.nmnre for 
tlie mortgagor,(C) and a decree-holder may sue the cert.ificd purchaser for sale 
of the. properties purchased by him benamtee. for the judgment-debtor and of 
which tlie judgment-debtor is in possession.(7) But the Allahabad High Court 
held otherwise, holding that the question of who the. plaintiff might be was 
not material, and that all suits against the certified purchaser were within the 
section.(8) The second sub-clause now provides an exception to thiff'decision. 
It certainly cover suits by the beneficial owner or the successors in title of the 
beneficial owner.(9) This section contemplates a suit by a person claiming 
to be the beneficial owner against the certified purchaser and not a suit where 
a third party asserts the certified purchaser is not the beneficial owner, in a 
suit by the. certified purchaser; (10) nor a suit by a creditor of the real 
owner.(ll) 

“ Fraudulently or without the consent,” etc.— Of course wliere a 
case comes under the second paragraph the claim cannot be barred by the, 
first.(12) The earlier portion of the second sub-clause of this section embodies 


(1) Durga r. Hhagwaii Das, 23 A. 34 
(IflOO). 

(2) Kumarae. Srinivasa, 11 M. 213(1887); 
Mor Josh! e. Muhammad Ibrahim, 10 H. 
H. G, A. ,1. 344 (1873). 

(3) G'anga Baksh v. Riidar Singh, 22 A. 
434 (1900). 

(4) Bodh Sing i». (Inneachundor, 19 W. R. 
S-W (1873); 12 B. L. R. P. C. 317. 

(5) Natosa Ayyar r. Venkatramayyan, 0 
M. 13.') (1882) s Minakshi v. Kalianarama, 20 
M. 349 (1897). 

(6) Kollantavida v. Tiruvalil, 20 M. 302 
(1897). 

(7) Solnin Lall r. I,ala Gya Pershad, 6 


N. W. P. H. C. B. 265 (1874). 

(8) Kishan Lai i>, Garuruddhwaja, 21 A. 
238 (1899). 

(9) Ram Narain v. Mnhiinian, 20 A. 82 
(1903); Sarj’u v. Bindeshri, 33 A. 382 (1911); 
Narain Dey v, Durga Doi, ,35 A. 138, 142 
(1913). 

(10) Uncovenantod Service Bank r. Abdul 
Bari, 18 A. 461 (189,1); Delhi and London 
Bank v. Chaudhri Ptriab, 21 A. 49 (1898). 

(11) Kanisak v. Mnnnhur Das, 12 G 20 
(188.5). 

(12) Ambika Pro,sad v. Gopal Baksh, 1 
a L. J. .550 (1901). 
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tlie decision in the cases noted.(l) Unless fraud or absence of consent is shown, 
the suit is not maintainable against the certified purchaser.(2) 

67. The Local Government, with the 'premoiis sanction [s- 827.] 
Power for Local of the Govemoi General in Council, may, hy 
Government to make notiiication in the locol offidal Gazette, make 
In execution o! decrees rules for any local ai'ea imposing conditions 
for payment of money. in respect of tlie sale of any class of interests 
in land in execution of decrees for tlie 'payment oj money, where 
such interests are so uncertain or undetermined as, in the opinion 
of the Local Government, to make it impossible to fix their 
value. 

Sales of land. —This section was introduced into the Code by sect. 327 
of Act X. of 1877. The present section only re-enacts the first clause of tliat 
section, omitting the words “from lime to time’’ after “ may” and adding the 
words in italics. The remainder of the section fonuerly ran, “ and if, when this 
(hide c.omes into operation in any local area, any special rules as to sale of land, m 
execution of decrees are in force ihereirc, the Tjocal (timernmenl may cxmtinne such rules 
in force, or may, from time to time, voilh the sanetiim of the Gonernerr-Genernl in 
Gouncil, modify the same. All rules so made or amlinued, and all such modifica¬ 
tions of the same, shall he, published in the local qficial Gazette, and shall tlierevjmn 
have the force of law.” 

Rules Jiave been published .as regards Bengal,(3) Punjab,(4) and 
(looTg.f.fi) 


Delegation to Collector or Power to execute Decrees 
AGAINST Immoveable Proi’erty. 

68. The Local Government may, with the premous [s. 820.; 
sanction of the Governor General in Council, 
rufe^X transf6?Jtaf to declare, by notification in the local ofiicial 
Collector execution of Gazette, that in any local area the execution 
certain decrees. decrees in cases in which a Court has 

ordered any immoveable property to be sold, or the execution of 
any particular kind of such decrees, or the execution of decrees 
ordering the sale of any particular kind of, or interest in, 
immoveable property, shall be transferred to the Collector. 


(1) Sheetauath n MatlhubNaTam. 1 W. R. (3) Cofcufte fteriic, July K)th, 1878, Pt. L, 

32a(1804); KoDsnnit a v. Tufazzul, 13 W. R. ]>. 736, am! Jan. 7th, 1880, Ft. I. p. 3. 

8.7 (1870); Shama KesheP r. Raj Kissur, 14 (4) Punjab Notijicaiion, No. 38.79, dated 

W. R. 179 (1870); Gosmiah c. Taffu/.’/.u], 4 Oct. 3nl, 1877. 

B. L. R, App. .32 (1870). f'^’) Oacrtlc, Juno 14th, 1879, Pt. I., 

(2) Ganpa Baksh v. Rndat Singh, 22 A. p. 200. 

434 (1900). 
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69. TJie jyrovisions set forth in the Third Schedule shall 
Prouhions of Third dffly to oU coscs iti which the executwn of a 
Schedule to apply. decree has been transferred under the last jire- 
ceding section. 


L«. 820 , 70. (1) The Local Government may make rules consistent 

and*third proceSure. with the aforesaid, frovisions — 

paras.j (a) for the transmission of the decree from the Coui’t to the 
Collector, and for i-cgulating the procedure of the 
Collector and his subordinates in executing the same, 
and for retransnritting the decree from the Collector 
to the Court; 

(h) conform?.^ upon the Collector or any gazetted subordinate 
of the Collector all or any of the powers which the 
Court might exercise in the execution of the decree 
if the execution thereof had not been transfeired to 
the Collector; 

(c) providwjf for orders made by the Collector or any gazetted 
subordinate of the Collector, or orders made on appeal 
with respect to such orders, being subject to appeal 
to, and revision by, superior revenue-authorities as 
nearly as may be as the orders made by tho Court, 
or orders made on appeal with respeiit to such orders, 
would be subject to appeal to, and revision by, appellate 
or revisional Courts under this Code or othe]‘ law for 
the time being in force if the decree had not been 
transferred to the Collector. 


fourth ^ power conferred by rules made under sub-section (1) 

para.] Jurtsdiction of Civil upon the Collector or any gazetted subordi- • 

Courts barred. ^ate of the Collector; or upon any appellate 

or revisional authority, shall not be exercisable by the Court 
pf Ly uny Court in exercise of any appellate or revisional 
Jurisdiction which it has with respect tf) decrees or orders of 
the Court. 


[s. 320, 71. Jn executing a decree transferred to the Collector under 

Collector deemed to be Section uti the Collector and his subordinates 
acting Judicially. shall be deemed to be acting judicially. 

Transfer to Collector. —This subject is dealt witli|,iii these sections, 
in the next section, and in the third schedule to which tlfe other sections of 
the last Code have been transferred. The provisions except in one particular 
arc with some verbal alterations the same as those of the last Code. The excep¬ 
tion referred to is the necessity for the record of reasons for an adjourn¬ 
ment under clause 10 of the schedule. The. words “ tend rescind or modify 
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mm siic}i dcclaralion whieli appeared ia section 320 ol the, last Code, liave 
been omitted. The last three paragraphs of sect. 320 of the last Code 
were added to that Code by sect. 30 of Act VII. of 1888.(1) The section pro¬ 
vides that the Local Government may frame rules for regulating the 
procedure of the Collector and his subordinates in execution of decrees 
transferred to him.{2) The, general provisions of the Code do not apply 
to proceedings held by the Collector for the execution of such decrees.(3) 
When a notification has been made, the Civil Courts cease to have jurisdiction 
to execute the. decree.(4) It has been held that a .ludge can recall a case, sent 
to the Colleotor.(5) But this has also apparently been held to be not so,(ti) 
or at least doubtful.(7) 

The Collector may cancel his own order of postponement of the aale.(8) 
As to power to set aside sale,(9) application for payment by instalments under 
Dekhan Agriculturists' Belief Act in case of decree previously transferred to 
Collector,(10) disabilities of proprieior of propert.y taken under ntanagenient 
by the Collector; (11) see c.ases cited. The power of the local Government to 
make rules providing for claitirs not passed into decrees ; (12) reference to the 
District Court.(13) In Allahabad it is held that where the Civil Court is satisfied 
that the land which is ordered to be sold or any portion ol it is ancestral, it 
should transfer the decree for execution to the Collector so far as regards ancestral 
land only.(14) 

Preclusion of Civil Court’s powers.-—It was proposed to insert the 
following clause, which, how'ever, has not been done :—“The Court shall he. 
prccluiM from exercising any jurisdiction iriOi respect to any matter relating to tlii^ 
exercise, by the Collector or any gazetted subordinate of the Collector, of all or any oj 


■(J) In Ganpat Ram Moti Ram v. Isaac 
Adamji, IC B. 322 (1S90), the rules wore held 
not to he retrospective, aud sec Kalian Moti 
r. I’athiibhai, 17 B. 289 (1892). 

(2) The following notifications presorihiug 
rules are oitod in O’Kinealy: Bombay, 
Bombay list of Local Rules and Orders, ed 
1899, Vol. 1., pp. 398^9 ; Dturmah, Burmah 
Rules Manual, cd. 1897, pp. 110-111 ; 
X. Vr. /’. Oadh, N. W. P. and Oudh List 
of Local Rules and Orders, cd. 1894, pp. 
111-112; (Central Provinces, Central Pro¬ 
vinces Gazette, 19114, Pt. TIL, p. 218. The 
Government has power to prescribe rules 
providing for appeals from the Collector's 
Orders, Takaddas Fatima r. Baldeo Das, 
12 A. 564 (1890). 

(3) Shoo Prasad ^ Muhammad Mohsin 
Khan, 25 A. 167 (1902) [in which s. 310a of 
the last Code was held to have no apphea- 
tion]; Madha Prasad v. Hanea Kuar, 6 A. 
314 (1883) [s. 244]; Keshab Deo if. Radhe 
Prasad, 1 1 A. 94 (1888) [s. 311] ; Nathu Mai 
I’. liachmi Narain, 9 A. 43 (1886) ; Ragho 


e. Ilanmati, 15 Bom. L. R. 389 (1913); 37 
B. 488. 

(4) Sukhdeo Rai v. Sheo Gulani, 4 A. 382 
(1882); and as to ancestral property there 
dealt with, .see Rani Prasad v. Radha Prasad, 
7 A. 402 (1885). 

(5) Mahadaji Karandikar v. Hari Chikne, 

7 B. 332 (1883). 

(6) See Madho Prasad r. Hansa Kuar, 5 A. 
143 (1883). 

(7) Hargovan Parbhudas v. Hira Hanbhai, 

8 B. 301 (1884). 

(8) Wazir Ali r. Janki Prasad, 28 A. 671 
(1900). 

(9) Peta e. GhiinUal. 31 B. 207, 216 (1900). 

(10) Maneherji e. Thakordas, 31 B. 120 
(1906). 

(11) Oanga Prasad v. Ganga Baksh, 29 A. 
416 (1907). 

(12) Regulation Collector v. Ramasami 
Chetti, 28 M. 489 (1905). 

(13) Ibid. 

(14) Ahmad Ghans Khan t>. lialta Prasad, 
28 A 6.31 (1900). 
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the powers vested in him in regard to any decree transferred under this section; but it 
shall not he precluded from exercising, in any other matter, all or any of the powers 
vested in it, notwithstanding that the decree has he-en so transferred ; and a civil 
suit shall lie with respect to any act done or order made hy the Collector or hy any 
gazetted subordinate of the Collector with respect to which, if it had been done or 
mnde. by the Court acting within its jurisdiction, a civil suit would have been Main¬ 
tainable.” The proper principle lius been enacted to be that the Civil Court 
wliould be precluded from interfering in any matter declared to be within the 
Collector’s jurisdictional) but that it i.s not divested of its ordinary jurisdiction 
in regard to any other matters merely because the decree has been transferred 
to the Collector ; and that a Civil suit will lie (2) with respect to every order of 
tlie Collector upon which, if it had been made by the Court acting witliin its 
juri.sdiction, an action could have been maintained. 

326.] 72. (1) Where in any local area in whicli no declaration 

Where Court may is iu iorce the property 

authoriie Collector to attached consists of land or of a share in land, 
stay public sale ol land. Collector represents to the Court that 

the public sale of the land or share is objectionable and that 
satisfaction of the decree may be made within a reasonable period 
by a temporary alienation of the land or share, tlie Court may 
authorize the Collector to provide for such satisfaction in tire 
manner recommended by him instead of proceeding to a 'sale of 
the land or share. 

(2) In every such case the provisions of sections <>0 to i / 
and of any rales made in furmtance, thereof shall apply so far as 
they are appbcalde. 

Stay of Sale. This section corresponds witli .sect. 24‘( of Act VITf. of 
1 S.'K). Tlic Bcotioii then coniiiicnted, “ When in any dislriH where land, paying 
renenue to (roveninent. is ordinarily sold, hy the Collecl.or as provided in srd. 248, the 
property all ached consists” etc., and proceeded to provide iliat “the Court way 
authorize, the Collector, on security for the amount of the decree or for the value of 
.such land or share briny given, to wake provision for such salisfuelion <'lc. The 
present wording of first sub-elau.se was adopted by sect. .126 of Act X. of 1877, 
wliicli also eliminated the proviso as to security. Tlie second sub-clause was 
added by sect. 326 of Act. XIV. of 1882. Tlie present Code, has omitted the 

(1) Ah to the Collootor’s duties and powers c. Lachmi Narain, 9 A. 43 (1880): Ragho r. 
in oxeeutinn, soo Lallu Trikan ii. Bliavla Hanraati,37 B. 488(1913); l.'i Bom. L.E.. 389. 
Methia, 11 B. 478 (1887); (Janpatram * (2) See Shili Singh c.*Miikat Singh, 18 A. 

Motiram r. Isaac Adamji, 15 B. 322 (1890); 437 (1899); Sadbo C!l(indhri v. Abhenanan- 

Sendor Da» ». Mansa Ram, 7 A. 407 (1884); dan ftasad, 29 A. 101 (IMS) [whore s. 244 

'I'apcsri Lai ti. Dovkissendan Rai, 16 A. 1 of last f'wle wan oonsidored]; Sunder Das 
(1893); Oukan Singh c. Mohan Knar, 20 A. Man.sa Ram, supra ; Mathura Das v. Panha 

428 (1898); Mathura Das c. Panha Lai, 19 Lai, supra; Bande Bihi v. Kalka, 9 A. 602 

B. 210 (1894): Muhammad Said Khan «. (1887); Sham Behari Ijil v. Rup Kishorc, 

Payag Sa)iu, 19 A, 228 (1894); Natlm Mai 20 A. 379 (1898). 




Past IL 
Seo. 73. 


EXECUTION. 


331 


words “ or managctTient ” after tlie words “temporary alienation ” and substituted 
“ 69 to 71 and of any rules made in pursuance thereof” for “ 320, paragraph 2, to 
325 (both inclusive).” 

TJie section does not appl}^ to a decree winch directs the sale of land or 
of a share of land in pursuance of a contract, specifically affecting the sanie.(l) 

“The Court.” —That is, the Court executing the decree. That Court 
sliould deal with it itself and not in deference to the opinion of a. superior Judge 
who forwards the reconimendatiou of the ColleGtor.{2) 

“ May authorize.”- --It is discretionary with the Coiut to authorize or 
not as it thinks fit. It is bound to hoar any objections made by the decree- 
holder and any evidence adduced by him.(3) The only indulgence the Court 
may sanction is to allow the judgment-debtor a reasonable period for satisfying 
the <lecrce by the temporary alienation of his property. A Court executing a 
decree cannot vary it.s terms by authorizing payment by instalments,(4) while 
the property remains in the possession of the judgment-debtor.(5) 

For form of authorization see the First Schedule, App. E., Form Ko. 25. 

“ Collector to provide.” —Execution cannot be taken out against property 
under the management of the Collector. As against such property, the time it 
is under such management shall be excluded in reckoning limitation.(6) Posses¬ 
sion cannot be given to an alienee of the judgment-debtor of property under .such 
maiuagenient, but damage.s caTi he awarded.(7) 


* Distribution of Assets. 

73. (1) Where assets are held by a Court, and more [s. 295.] 
„ ^ persons than one have, before the receipt of 

sale to be rateably dis- such assets, made apphcaiion to the Court tor 
holdM^ decree- execution of decrees for the payment of 

money passed against the same judgment 
debtor and liave not obtained satisfaction thereof, the assets, 
after deducting tlie costs of realization, shall be rateably dis¬ 
tributed among all such persons ; 

Provided as follows ;— 

(a) where any property is sold subject to a mortgage or 

charge, the mortgagee or incumbrancer shall not he 
entitled to share in any surplus arising from such sale ; 

(b) where any property liable to he sold in execution of a 

decree is subject to a mortgage or charge, the Court 


(1) Bkagwand Prasad Shco Sahai, 2 A. 

.H.'ifl (1S80). 1 

(2) Muttra Per.iliad r. Ram I'ernhad, B N. 
VI. P. II. C. R. 39 (1873). 

(3) Huro Pi'oRad c. Kali Prosad, 9 0. 2!M) 
(1882). 

(4) Slico Persliad c. Shiva E.ain, 2 N. W. 
P. H. C. R. 59 (1870). 


(5) Kashee Ball r. Amcor .Tan, 2 N. W. P. 
H. C. R. 347 (1870); Muttra Porshad v. 
Ram Persliad, 0 N. W. P. H. C. R. 39 (1873). 

(0) Girdhar Das v. Har Shankar, 20 A. 
383 (1898). 

(7) Sctli .Taidayal i>. Ram Sahae,, 17 ('.. 432 
(1889). 
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may, with the consent of the mortgagee or incum¬ 
brancer, order that the property be sold free from 
the mortgage or charge, giving to the mortgagee or 
incumbrancer the same interest in the proceeds of 
the sale as he had in the property sold ; 

(c) where any immoveable property is sold in execution of a 
decree ordering its sale for the discharge of an incum- 
brance thereon, the proceeds of sale shall be applied-— 
p'st, 111 defraying the expenses of the sale; 
s^ndly, hi discharging the mnount due under the dem-ee; 
thirdly m discharging the interest and principal monies 
due on subsequent incumbrances (if any); and, 
jourthly, rateably among the holders of decrees for the 
payment of money against the judgment-debtor, 
who have, prior to the sale of the property, applied 
to the Court which passed the decree ordering such 
sale 101 ' execution of such decreesj and have not 
obtained satisfaction thereof. 

(2) WUre all or any of tU assets liahle to he raieaUy dis¬ 

tributed under thus section arc paid to a person not entitled to 
receive the same, any person so entitled mav sue such person to 
compel him to refund the assets. " ^ 

(3) Nothing in this section affects any right of the Government. 

Object and scope of section.— Under the Code of 1859 the attaoJi- 
ng cieditor was entitled to be first paid out of the proceeds of the properly 
tached and 8oId,_the surplus only being liable to distribution rateably among 
su sequent attaching creditors: whereas under the Code of 1877 and subse¬ 
quent and present Code it is immaterial at whose instance an attachment is 
p aced. Every creditor who has applied is entitled to a rateable distribution.fl) 
he present provisions prevent multiplicity of procedure and that scramble by 
Mvera ]udgment-debtors which used to take place under the Code of 1859.(2) 
llic section-draws a sharp distinction between attachment and realization (3) 
and an attaching creditor is entitled to no priority over other creditors until 
a sale at his instance lias actually taken place, 

, nlfM® two-fold. Firstly, to prevent unnecessary 

multiplicity of execution proceedings; to obviate in a case wheie there are 
many decree-holders, each competent to execute his decree by attachment and 
sa e ot a particular property, the necessity of each and every one separately 
attaching and .separately selling that property. The other abject is to secure 

pji* Maheshwar v. Virohand Khan c. Gomani Singh, ]3 C. W^N. 1177 

Panachand, 6 8.16(1881); Peacock ti.Madaa (1909) 

SLtle’ L r'A”’ Nand Kishom, 23 A. 106, 

principle was applied to a case not falling 113 (1900). 

tnthm Code in Sewdut Roy v. Sree (3) Soobul Chunder Law v Russiok Lai 
Canto Maity. 3.S 0. 839 (1906); B.rtloo Mtter, 16 C. 202, 209 (1888). ' 
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au equitable administratiou of tbe property by placing all the decree-holders 
upon the same footing, and making the property rateably divisible among them, 
instead of allowing one to exclude all the others merely because he happened to 
be the first who had attached and sold the property.(l) 

Where it was contended on behalf of the defendants that, having regard 
to the terms of the action, an attachment made by the plaintiffs enured for the 
benefit of all persons holding decrees for money against the same judgment- 
debtor, and who complied with the conditions specified in the section, that is 
to say that, provided the defendants have, prior to the realization, applied to 
tho Court holding the assets for execution of decrees for money against the 
same judgment-debtor, and have not obtained satisfaction thereof, they are, 
without any attachment of their own, entitled to share rateably with the plain¬ 
tiffs in the proceeds of tJie sale, although in the absence of tlie plaintiff’s 
attachment tliey could not tiiemselves, after the judgment-debtor’s death, have 
enforced execution against tiiis property, it was hM that argument was to some 
extent favoured by tlie language of the section, but that it was clear that this 
section cannot be read absolutely literally. If it wore to be read literally, 
without any regard to its real object and policy, the result would be an absiurdity, 
because the only conoition expressly required is the existence of an applica¬ 
tion for execution made by the persons specified prior to the realization, irre¬ 
spective altogether of the result of such applications or any objections to them 
however well founded. But it has been held, and it could not otherwise have 
been held, that an application for execution which was barred by limitation,(2) 
o; an application which had for any reason been rejected, would not entitle 
the applicant to share rateably under this section; and therefore it is clear 
that one must give the section a common-sense construction, and see what sort 
of case it really provides for. The object of the section being as above stated, 
it was not desired to enlarge in any way the rights of decree-holders or place 
at their disposal the proceeds of property which they could not have themselves 
attached. It entitled to share in the proceeds only those decree-holders who could 
liave themselves attached and sold the property. It was not meant to enable a 
decree-holder to indirectly get the benefits of an execution which he could not 
himself have enforced directly. Where the decree-holders are persons who could 
have themselves attached and sold the property, then, but only then, an attach¬ 
ment and sale by one is correctly described as enuring for the benefit of all.(3) 
The provisions of this section show tlrat when property is sold in execution 
of a decree it is sold not only for the realization of the money due under that 
particular decree, but of all other decrees the holders of wlricli liave applied for 
execution. I^hon property is sold in execution of a decree it cannot be sold 
again at the instance of another decree-holder, who may have attached it before 
tlie attachment effected by the decree-holder, under whose decree it is actually 
sold, and when a judicial sale takes place all previous attachments effected upon 
the property sold fill to the ground.(4) 


(1) Bithsl Das r. Nand Kishoie, 23 A. 106, 
110 (1900); Fink v. Maharaj Bahadur Singh, 
4 C. W. N. 27, 30 (1899). 

(2) Sec Badha Gobind t>. Shaikh Oozeor, IS 
W. R. 219 (1871). 


(3) Bithal Das v. Nand Kishore, 23 A. 106, 
109-111 (1900). 

(4) Kartio Nath Roy t>. Surbanand Shaha, 
12 G 317 (1885). 
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Where in execution o( two decrees certain properties were sold the proceeds 
of which were sufficient to pay the decree-holders, it was held that on the inter¬ 
position of a creditor who had not attached, the Court was right in selling a third 
property, as such creditor would he entitled to share, with the result that it 
could not be said that by the amount realized from the first sale the decrees under 
(execution were satisfied.(1) 

The section relates to procedui'e only, and was intended to aflord an additional 
facility to decree-holders. It does not interfere with substantive rights or the 
maintenance of a suit, notwithstanding that a party may not have availed himself 
of its facilities.(2) On the other hand, failure to participate docs not prevent 
a creditor executing his decree in any other manner.(3) 

Permission granted to a judgment-creditor to set ofi the amount of the 
purchase money payable for the property sold against the debt duo to him under 
his decree must be taken to be granted subject to the provisions of this section.(4) 
The former section was held not to apply to a deposit made by a judgment- 
debtor under sect. 310 a (now 0. XXI. r. 89) of the former Code.(.5) 

An order under this section affects only interests existing at the time. 
The insolvency of the debtor introduces a new state of things from the date 
of the insolvency, but as regards sums accrued due prior to the date of the 
insolvency, the order under this section creates rights which are not affected 
by tho insolvency. (6) 

It has been held that sect. 490 (now 0. XXXVIII. r. 12) did not ehipower 
a decree-holder to share in the distribution of property ho has attached; and 
that though there was no necessity to re-attach, an application for -execution 
was imperative.(7) 

Under the last Code it was in some cases held that when a person desired 
to share in the assets realized by a sale in execution he must apply to the Court 
in which those assets were for the execution of his decree, and if it wei'e found 
that property attached by an inferior Gom't was already or thereafter became 
subject to an attachment issued from a superior Court, the decree-holder must 
have applied to transfer his application to the higher Court, if he de.siTed to 
secure the application of the attached property and its proceeds to the satis¬ 
faction of his deciee.(8) A contrary view was adopted in the Calcutta High 
Court, where it was held that this section did not require the transfer of the 
decree to the Court where the process of realization took place as a condition 


(1) Mohunt Mcgh Lall c. Sfaib Pershad, 7 
C. 34 (1881). 

(2) Janoky BuHuhh Sen v. Johiruddm 
Mahomed, 10 C. 567, 670 (1884). 

(3) Syad Nadir HoBBcin v, Thovildarineo, 
I'J W. R. 266 (1873). 

(4) Madden v. Chappani, 11 M. 356 (1887), 
and eases there cited; diet, in Sree Krishna 

Chandook Chand, 32 M. 334 (1908). 

(5) Roshun Lall v. Ram IaU MnlHok, 30 
C. 262 (1903), B. 0., 7 C. W. N. 341 j Biliari 
l.aU Paul V. (lopal lioU Scat, 1 (J. W. N. 698 
(1897). 


(6) Howatsonr. Durrant, 27 C. 361 (1900) ; 
H. c., 4 C. W. N. 010. Insolvency after 
attachment has no effect, see'Yiraraghava v, 
Farasumara, 15 M. 372 (1891). 

(7) Pattanji Shapurji v. Jordan, 12 B. 
400 (1888); but see Blmgwan Chunder 
Kirtiratna v. Chandra,'lala Gupta, 29 C. 773, 
777 (1902). 

(8) Muttalagiii Nayak o. Muttayyar, 6 M. 
357 (1883) i Raghubar Dyal v. Banke Lai, 
22 A. 182, 186 (1900) [Decree of Revenue 
Court). Nimbaji Tuisiram v. Vadia Vonkati, 
16 B. 683, 686 (1892): Andanapa ■o. Bhimiao 
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precedent, to an application under sect. 285 (now 63) of the former Code,(l) And 
this view has been recently adopted in the Madras High Court.(2) 

It has been held that a claim or an order under this section did not amount 
to an attac}iment,(3) but if a debt was attached no equitable assignment of 
it was valid against another creditor who subsequently obtained an order under 
tliis section.(4) An application does not therefore operate as a substantive 
attachment, and will lapse, as formerly was the case, when the original attachment 
terminates. 

It is nowhere provided either that an application for distribution cannot 
be made in the course of execution proceedings taken by the applicant himself, 
but must be made in the course of execution proceedings initiated by some other 
decree-holder, or that notice of such an application having been made must 
of necessity be given to the other decrcc-holdcrB.(5) After an order for dis¬ 
tribution has been made, and before the funds have been actually distributed, 
it is open to one of the decree-holders to maintain a suit for a declaration that 
the decree of a next decree-holder is collusive, and that he is not entitled to 
share in the sale proceeds.(6) 

Assets held.—That is available for distribution in execution of a 
decree. The words of the last Code were assets “ realized bij sale or otherwise in 
ccecutioH of a decree." Assets meant the proceeds of the sale of the property 
sold ill execution.(7) Moneys paid into Court by sale or otherwise were assets 
from the moment of their payment into Court.(8) “ Realized ” mount that 
])ropcrty had been converted into or obtained in cash, or some other form 
available* for immediate distribution. There is nothing in the word itself 
which required that the ])rocess should take place as the result of any 
ulterior proceeding in the course of execution.(9) Assets were realized when 
the whohi of the proceeds were paid into Court.(lO) But the word “ realized ” 
was however followed by words which showed that the realization mu,9t have 


Aunaji, 19 B. 539,543 (1894). In Jaynarayaii 
Mcgliraj V. Ismail Raramali, 20 B. 377 (1895); 
it was hold there was a transfer ; see Krishna 
Bhankar v. Chandra Shankar, 5 B. 198 (1880); 
Dattatraya v. KahimuUa, 15 B. 455 (1893); 
Kiinalaya Bank v. Hnrst, 3 A. 710 (1881) [as 
to this case and S. 0. C., see Bhagvan v. Bain, 
8 B. 230 (1883); Malliari v. Karso, 9 B. 174 
(1884); Krishna p. Mansaram, 18 B. 51 
(1893); Kohw c. V'ikrishna, 16 M. 346 
(1891)]. 

(1) Har Bhagat Das v. Anandaram Mar- 
wari, 2 C. W. N. 126 (1897); Clark v . 
Ahaandcr, 21 C. 200^(1893). 

(2) Arimuthu v. Vyapuripandaram, 35 M. 
588 (1911). 

(3) Ganga Dass v. KushaH, 7 A. 702 (1885); 
Durga Charan Rai Chowdry v. Monraohini 
Basi, 16 G. 771 (1888). 

(4) Sorabji Edulji r, Govind Baniji, 16 B. 
91 (1891); but of. Jetha Bhinia v. Lady 


Janbai, 37 B. 138 (1912). 

(5) Ghunni Lain. Jugal Kishort', 27 A. 132 
(1904). 

(6) Trailakya Nath .Adhya v. I’ulin Behari 
Basal, 3 G. L. J. 385 (1904). 

(7) Ramanathan tliottiar p. Suhramania 
Sastrial, 26 M. 179, 181 (1902). 

(8) Vishvanath Maheshvar v. Virchand 
Panachand,6 B. 16(1881); SrinivasaAyyan- 
gar Seetharainayyar, 19 M. 72, 74 (1895), 
that is when tho property beuame available 
for distribution ; Sow Bux Bogla v. Shib 
Chundcr Sen, 13 C. 225 (1880) ; Vocrayya v. 
Annamala Chotty, 31 M. 502 (1908). 

(9) Manila! Umodrani c. Nanabhai Manik- 
lal, 28 B. 264, 274 (1903). 

(10) Ramanathan Chettiar v, Suhramania 
Sastrial, 26 M. 179 (1902), in which it was 
also hold that tho words did not apply to tho 
25 por cont. doposit. Ref. to Hafez Maho¬ 
med V. Damodar Pramauiok, 18 G. 242 at 244 
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taken plac.e in a parti(-ular way, viz. in execution (1) from the piojierty of the 
judgment-debtor; (2) the proceeds being “ assets ” even before the sale becomes 
ab8olute.(3) Where therefore assets were realized but not in process of execution 
the section did not apply; as where moneys were paid by a judgment-debtor 
' under arrest (4) or paid into Court (5) voluntarily, though no doubt under 
pressure of the decrees ; or wore realized by private sale of properties attached, 
the assets being realized under the section, not by the attachment but by the 
8ale.(6) 

Although this section is wider than sect. 295 of the last Code, yet the effect 
of sects. 275 and 310a of the last Code (now represented by 0. XXL r. 55 and 
0. XXL r. 89) remains unaltered; and therefore sums paid into Court for a 
particular purpose under 0. XXL r. 55 arc not assets under this section ; (7) 
neither are sums paid into Court under 0. XXL r. 89.(8) 

The object of the provision should be to expedite and cheapen the execution 
of decrees against tlie same person by adjusting the claims of rival decree- 
holders without the necessity for separate proceedings. If, however, 
the property is not sufficient to satisfy all the claimants, the wording of 
the last Code, as judicially interpreted, held out an inducement to the atteching 
creditors to settle out of Court with the judgment-debtor at the expense of the 
other deorcc-holders.(9) The language of the section has been altered and 
widened by referring to assets held available for distribution rather than to 
assets “ realized in execution.” It is necessary of course that assets in order 
to bo “ hold ” must bo realized. It is not however necessary now that the 
realization must have been in execution as that phrase was interpreted under 
the former Code. It is sufficient that having been realized (and probably 
that will be held to be when the entire amount due from a purchaser has been 
paid into Court) they are available for distribution in execution. The creditors 


(1891); Arimuthu v. Vyapuripantlaram, 36 
M. 588 (1911); Maliaraja of Burdwan i’. 
Apurba, 15 C. W. N. 872 (1911); 14 C. L. J. 
50. 

(1) Matiilal Uraodram v. Nanabhai Monik- 
lal, 28 B. 294, 274 (1903); Sow Bux Bogla 
V. Shib Chunder Sen, 13 C. 225 (1888); 
Bisheu Chunder v. Monmobince, 8 W. R. 601 
(1807). Tho realkatiun was held to be by 
execution in Pink v. Maliaraj Babadux Singb, 
4 C. W. N. 27 ; 26 C. 272 [oquitablo execution 
by appointment of receiver); Sorabji Erlalji 
c. Govind Bamji, 16 B. 91 (1891) [debt 
attached and paid into bands of SberiS}. 

(2) Purshotam Das r. Mabanant Suraj- 
bbarthi, 6 B. 688 (1882); Gopaldai». Cbunni 
Lai, 8 A. 67 (1885). 

(3) Viabvanath Mahesbwar v. Viroband 
Pana Oband, 6 B. 10 (1881). 

(4) Pursbotam Das c. Mabanant Suraj- 
bbartbi, 8 B. 688 (1882). 

(6) Gopaldaiti. Chmini Lall, 8 A. 67 (1886); 
Sew Bux Bogla v. Shib Chunder Son, 13 Ct 


226 (1886); Prosonnomoyee Daseco v. 
Sreonatb Roy, 21 809 (1894); Vibredha- 

priya Tirthasami v. Yusuf Sahib, 28 M. 380 
(1906). 

(6) Vibredhapriya v. Y'usuf Sahib, mpra, 
and the section does not apply where the. 
judgment-debtor has paid money out of 
Court to one of the decree-holders who had 
taken steps to execute the decree and who 
then intimated to tho Court that his claim 
bad boen satisiicd, Gowri Dutt i'. Amarcband 
C.L.J. 49(1911). 

(7) Sorabji Coovarji v. Kala Raghunath, 
3GB. 160(1911). 

(8) Harai Saha V. Faizlur Rahman, 40 C. 
619 (1913). 

(9) See Purshotam l)as v. Mabanant Suraj- 
bbaithi, 6 B. 588, at p. 690 (1882) [“The 
arresting creditor may avail himself of the 
arrest to enter into any arrangement he thinks 
proper with the debtor behind the back, and 
independently of other creditors who may 
have applied for exouution 
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must apply before (1) the assets have become so available to the Court, holdine 
the assets.(2) ® 

„ ‘.‘pO’zrt.’'-SectioE 286 (now 63) of the last Code contained the words 
vihKh shall receive or realize such property” (3) A transferee may apply for 
execution to the Court which passed the decree (even though the latter may 
have been transferred^ for execution (4)), and tlie Court executing the decree 
was held to have no jurisdiction upon the appUcation of the transferee who 
had not so applied.(6) A decree was passed by the Subordinate Judge, and in 
execution of that decree a sale of certain property was held and conducted by 
the iVocir of the District Judge ; held that in reference to that sale the District 
Judge had no jurisdiction to pass any order under the provisions of this Beotion.(6) 
Ab to transfer for execution, vide ante. 

Decree for money.— Every decree (7) other than a decree for the enforce¬ 
ment of a mortgage (8) is, to the extent to which money is payable thereunder 
a decree for the payment of money, notwithstanding that the amount of money 
so payable has not yet been aBcertained,(9) or that relief of another kind haB 
also been gi-anted ; (10) but a dectee directing the realization of a money claim 
from mortgaged property and declaring the judgment-debtor to be personally 
liable for any deficiency in a mortgage decree(ll) is not a decree for the payment 
of money, and a decree directing the payment of money by any person does 
not. cease to be a decree for the payment of money in so far as that person is 
cmicerned, merely because it directs as against another person, the. realization 
of a money claim ft-om mortgage property.(12) The Madras .High Court has 
ii‘ oc rec,cntly held that a decree directing the sale of mortgaged properties 
III liefaiilt of payment of money is a decree for money whether there is a direction 
to pay personally or not, and whetlier the remedy against the property i.s ex¬ 
hausted or not. (13) The section refers to bond fide, decree-holders, and the Court 


(1) See Tinichottambala r. Seshay- 

yangar, 4 M. 383 (1881). 

(2) Sec Kri«linaahankar l'. Cliaiidra tSIiaii- 
kar, 5 15. 198 (1880). 

(3) Sec Bhugwan (-huniUT Kirtiratna v. 
(Ilnindra Mala Gupta, 29 C. 773 (1902); s, r., 

I G. L. J. 97. 

(1) Baij Nath Goonka r. Holloway, 1 
L. J. 317 (1905). 

(5) Jameshwar Prasad v. Thakur Prasad, 
25 A. 443 (1903). 

(6) Nobo Kishore Dass v. Protap (Sunder 
Banerjoc, 1 C. 'h. R. 634 (1878). 

(7) Sec Hart v. Tara Prosonno Mukherjec, 

II 0.718(1886); Viraraghava Ayyangor f>. 
Varada Ayyangar, 6 M. 123 (1882). A judg¬ 
ment under a. 8(1 of^^lio Insolvent Act is a 
money decree : In re Bhiigwandas Hurjivan 
8 B. 611 (1884). As to the legal represen* 
tativoof deceased judgment-debtor purchaser 
of the decree, see Munmohan Dos v. Vizbai, 13 
H. 171 (1888); diet, in Laldhari v. Manager, 
Court of Wards, 14 C. L. J. 639, 644 (1911). 


(8) Jagat Narain Rai v. Hhundhoy Rai, 5 
A. 666 (1883), but a mortgagee juay waive his 
lien and proceed under this section : Fukeei* 
Bul^h V. Ghutterdharof' Chowdry, 14 W. R. 
209 (1870 ); as also where ho obtains a decree 
without declaration of lien : Rndhakant Roy 
V. Murza Sudafat, 21 W. R. 80 (1873). 

(9) Viraraghava Ayyangar v. Virada 
Ayyaugar, 6 M. 123 (1882) [decree for mesne- 
profits], but sec Mt. Binda Bibce v. Lalla 
Gopeenath, 21 W. R. 60 (1873). 

(10) Hart V. Tara Prosonno Mukherjec, 
supra, foil. Kommaohi Kathor y. Pakker, 20 M. 
107,110 (1896); dist. in Laldhari i?. Manager, 
(^urt of Words, 14 C. L. J. 039,044 (1911). 

(11) Fazil Howladar t’. Krishno Bundhoo 
Roy, 26 C. 680 (1897); dist. Hart v. Tara 
Prosonno Mukherjec, 11 C. 718 (1886); s. c., 
2 C. W. N. 118. 

(12) Delhi and London Bank v . Unoove- 
nanted Service Bank, 10 A. 36 (1887). 

(13) Vardhinadasamy t). Somasundram, 28 
M. 473 (1904). 


Z 
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should exoludc, yiersons who ate not so,(l) and the Court is oompetent to del,er¬ 
mine the question of bond fides.(2) 

“ The same judgment debtor.’ —If A. holds a decree against two persons 

X. and Y.; and B. holds a decree against only one of them, X.; in so far as the 
decrees are both decrees against X. they are decrees against the same judgnicnt- 
debtor.(.3) Wlicre property belonging to A. has been attached under a decre*^, 
and other decree-holders than the attaching creditor have applied before realiza¬ 
tion of assets to participate in the sale proceeds, and amongst them a creditor 
who has obtained a decree against A. and B., such latter creditor is entitled 
under this section to share in the proceeds of the sale of A.’s property.(4) The 
following decrees have been held not to be against the same judgment-debtor; 
A decree against B. and a decree against B.’s representative; (5) a decree against 

Y. as representative of a party’s deceased husband and a decree against Y. in liis 
))ersonal capacity.(6) 

All will share equally in the surplus after de.ducting the costs of realization ; 
there being no iiriority except perhaps in the case of Crown debts,(7) as to which 
also see third sub-olausc, or, it has been he.ld,(8) in the case of rent realized by 
the sale of the house or building for which it was due. It is only the unsatisfied 
portion of the decree that ought to be taken into account in a qu<'ation of sale¬ 
able (bstributlon, there being no reason why any amount should be set apart in 
favour of a decree-holder in propoition to any sum covered by his dcf.ree whieh 
has already been realized.(9) 

Sale subject to a mortgage.—Clauses (a) and {b) of the proviso refer 
only to sales in execution of simple money decrees and declare the incompetence 
of a mortgagee as such to any share of the surplus proceeds when the property 
is sold sub] cot to his mortgage; otherwise, if he consents to sell the property 
free of lien ; clause (c) refers to sales under mortgage decrees, but in such a case, 
as appears from that clause, pmor incumbrances are not taken into account, 
the sale, proceeds being distributed in discharge of subsequent- incumbrances 


(1) In re. Sunder Has, 11 C. 42 (18«4); 
('iiaganlal v, Fazaruli, KJ 154 (1888), 

(2) Puran Chand v. Purondra Narain, 17 
C. W. N. 32(i, 328 (1912); Peary Lai v. 
Peary Lai Dawn, 18 0. J*. J. 640 (1913). 

(3) Gonesh Das Bagria (\ Shiva Lakslmian 
Bhakat, 30 0. 583 (1903); s. c., 7 C. W. N. 
414, overruling Deboki Nundun Son v . Haiii, 
12 0. 294 (1885) [explaiuod in Niinbaji 
Tulsiram v, Vadia Vonkati, 16 B. 683 (1892)]; 
foil. Oatti Lai v. Bir Bahadur Sahai, 27 A. 
158 (1904); Chotalal v. Nabibbai, 29 B, 628 
(1906). 

(4) Shumbhoo Nath Paddar v. Luckynath 
Dey, 9 C. 920 (1883), foil. Delhi and London 
Bank v, Unoovenanted Service Bank, 10 A, 
36, 38 (1887). 

(6) Govind Abaji v. Mohoniraj Vinayak, 26 
B. 494 (1901); s. c., 3 Bom. L. R, 407 (1901). 


In this ease there was no decree against tlu! 
father and one against the son, but the cose 
has been distinguished where there was one 
decree again.st the father, and another 
against father and son ; Ramanathan 
Ohettiar Subramania Sastrial, 20 M. 179, 
1 ^ (1902), and see Grant v. Subramaniaii, 
22 M, 241 (1898); Srinivasa v. Kanthimatlii 
3:JM. 465(1910). 

(6) Bhola Nath v. Maii-bul-un^nissa, 26 A. 
28,34 (1903); but see Hart v. Tara Prosonno 
Mukherjeo, 11 0. 718, 728 (1886). 

(7) As to which soe^Sccretary of State v. 
Bombay Landing, etc. Go., 6 B. H. R. O., 
0. J. 23 (1868). 

(8) Maniklal Vonilal i\ Lakha, 4 B. 429 
(1880). 

(9) Sarat Chundra Kundu v. Doytil Chund 
Seal, 3 G. W, N. 368 (1899). 
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only.(i) Tlie section refers to (jases in which property is sold subject to a 
mortgage, and not to cases whore property subject to an undisclosed mortgage is 
sold in execution.(2) The Court has jurisdiction to inquire into the merits of 
the alleged mortgage.(3) 

Sale under mortgage decree. —See notes to “ Sale subject to mortgage.” 
This provision applies where the decree orders the property to be sold, and not 
to the case whore the property sold was not the encumbered property but other 
property of the judgmeut-debtor.(4:) It was held that the term “ incumhratwe ” 
could not be road as “ an incumbrance or incumbrances "so as to apply a princij)lo 
to the distribution of proceeds which would give priority to a subsequent 
incumbrauce.(r)) 

“ Amount due.” —The words of the former section wore “ in disclianjm<j 
the interest (G) and frincifal money due on the incumbrance.” 

“ Subsequent incumbrances.”-— The sale proceeds are to be applied in 
satisfaction of incumbrances according to their priority.(7) 

Suit for refund of assets, clause (2). —The sobenie ol the section is 
to enable tlie Judge ns a matter of administration (8) to distribute the sale 
proeeeds according to what seems at the time to l)o the rights of the parties. 
But this distribution does not import a conclusive adjudication on those rights 
which may be subsequently readjusted in a suit unde.r this clause. Such a 
suit is to recover the assets, not to set aside the order for distribution, nor does 
the order for the reasons stated stand in the way of the suit.(9) The jiarty 
aggrieved is untitled to bring a regular suit to eenii)el the successful judgment- 
creditor jn exec.ution to re,fund.(l()) The cause of action arises only when the 
money is paid.(ll) And all parties to the distribution should be made parties 
to the suit.(12) Though an order under this section is not appealable,(13) it 

(!) .Tagat Narain Jlai v. Dhundhey Rai, 5 
A. 56G (1883); mortgaged property cannot 
iK'Kold subject to a prior mortgage : Bhagwan 
Da.s r. Bbawani, 26 A. }4, 17 {\m). as 
to C4. (b) .Tanoky Bullubb Ren v. Johiruddhi 
Mahomod, 10 (*. 567 (1884), and 01. (a) Kulee 
Das Ohoao ?>. Lall Mohun Gho.so, 16 W. R- 
306 (1871) ; Bank of Bengal v. Nundo Lall 
Dass, 12 B. L. R. 509 (1873). Sec Venka- 
t tiram v. Mangalathammal,17 M.L.J. 80 (1906). 

(2) Joy Clmndcr Ohose v. Ram Narain 
Poddar, 21 W. R. 43 (1873); Fukeer Buksh 
V. Oiiuttordhareo Chowdhry, 14 W. R. 209 
(1870); Sha Nagendas r. Halalkore Natinva, 

5 B. 470, 477 (188J). 

(3) Purshotam Ridheswar v. Dbonda Amrit, 
fl B. 582 (1880); Vishnu Dikshit v, Narain* 
grav, 6 B. 584 (18821 

(4) Koraachi Kather r. Pakker, 20 M, 107, 

109, no (1896). 

(5) Mitthu Lai v. Kishan Lai, 12 A, 646 
(1890). 

(6) In Rwarama v. iSubraraaya, 9 M. 67 
(1885), it .waa hold that rent could not l)e 
regarded as interest. 


(7) Shahi Ram r. Rhib Lai. 7 A. 378 (1885). 

(8) Though the order on which such 
adminifltratiun is based is a judicial order, 
Baij Nath Prosad v, Ghanshyam DasH. 8 
C. W. N. 382, 384 (H)04). 

(9) Shankar Sarnp r. Mojo Mai, 23 A. 
3U ; a. c., 5 C. W. N. 649 ; 3 Bum. L. R. 713 
(1901) P. G.; but sec Oouii Prosad Kundu 
y. Ram Ratau Rirear, 13 C. 159 (1886), In 
Hindwar Singh r. Bhawani Persliad. 2 
C. W. N. 429 (1897), an order under this 
section waa hold to bar a suit under the 
particular circumatances. Such a suit was 
hold to lie under the Code of 1859. Gogaram 
RKartick Chunder Singh, 9 W. R. 5J4 (1886). 

(10) CTiaganlalv. Fazorali, 13 B. 154 (1888). 

(11) Harti'. Tara Prosonno Mukhorjee, 11 
a 718 (1885). 

(12) Gk)uri Ii’osad Kundu v. Ram Ratan 
Sircar, supm, at p. 102; Brojo Kanth 
Oiuckerbutty v , Banee Madhub Dischit, 23 
W. R. 434 (1875). 

(13) See sect^ 104; Kashi Ram v. Mani 
Ram, 13 A. 210 (1892); Gogaram v. Kartick 
Chunder Ringh, 9 W. B. 614 (1868). 
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may be open to revision (1) as well as to attack by suit. It has been held that 
a Small Cause Court cannot try a suit for refund of assets paid under this 
section ; (2) but this has been dissented from.fS) 

Sale proceeds.—When surplus sale proceeds are in Court the Judge should 
pay them out only to the party in whose name they stand, or his agent.(4) 
It has been held that the Court may allow a decree-holder to take out the purchase 
money before confirmation of Salp.fD) Where property was sold under one 
decree and the proceeds were sufficient to satisfy both the decrees of two creditors, 
the property should not, it was held, be resold but the other decree should have 
been satisfied out of the assets realized by the first sale.(6) If a mortgagee receives 
any money out of the surplus sale-proceeds of a share in the property mortgaged 
to him, sold in execution of a decree on a prior mortgage from some of the mort¬ 
gagors to whom the share belonged and against whom the deoiee was obtained, 
he is bound to apply the money to the satisfaction of his mortgage debt, only 
in case ho receives it by virtue of his security and not otherwise, although the 
payment might be made to him by the said mortgagors in satisfaction of other 
debts due to him from them.(7) 


Eesistance to Execution. 

830.] 74. Where the (Jourt is satisfied that the holder of a decree 

Resistance to exeeu- _ for the possession of immoveable property or 
that the purchaser of immoveable property sold 
in execution of a decree, has been resisted or obstructed in obtain¬ 
ing possession of the property by the judgment-debtor or some 
person on his behalf and that such resistance or obstruction was 
without any just cause, the Court may, at the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained, in the civil prison for a term which 
may extend to thirty days and may further direct that the decree- 
holder or pvrdhaser be put into posse.s,sion of the property. 

Resistaiice.'—See notes to 0. XXI. ir. 97-10.3, post, which deal with 
resistance to delivery of possession either to decree-holder or purchaser. 


(1) Tiruchittambala r, iSefjhayyangar, 4 
M. 383 (1881); Sew Bux Boglft v. Shib 
Ohunder Sen, 13 0. 226 (1886); Viraraghava 
r. Para Sumatra, 16 M. 372 (1891). In 
V'enkataraman t'. Mahabrigayyan, 9 M. ^8 
(1886), the Court refused to interfere. 

(2) Shahi Ram v. Shib Lai, 7 A, 378 
(1886). 

(3) Harihara r. Subramanya, 9 M. 260 

(1885). 

(4) In rc Puddabatty Dapsw, 12 W. R 


352 (1809). ^ 

(6) Jogondra Nath Sircar v. Gobind 
Ghundor Addi, 12 G. 252 (1886); Vishvonath 
Maheshvar v. Virchand Paha Chand, 6 B. 16 
(1881); but see Hafoz Mahomed v. Damodar 
Pramanick, 18 C. 242,^46 (1891). 

(0) Rati Ram v. Ohiranji Lai, 3 A. 679 
(1881). 

(7) Ganga Ram Marwari v. JaibuUap 
Narain Singh, 30 C. 963 (1903). 
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Commissions. 

75. Subject U) such co7iditi(ms and limitatimis as nwy be 
Power of Court to 'prescribed, the Court may ‘issue a commissio'ti — 
issue commissions. (a) to examine any person ; 

(6) to make a local investigat-mi; 

(c) to examine or adjust accounts; or 

(d) to make a partition. 


Thupower of a UoutI lo issue a c.ominiasioii is ('efiued in this sect,ion. But 
tJie Comt cannot delegate its judicial functions under it. And see 0. XXVI. 
r. 9.(1) 

76. (/) A commission for the examination of any perso'ii 
Commission to may be i^ecl to any Court (iiot being a High 

another Court. Court) situate in a pTovincc Other than the 

province in which the Court of issue is situate and having jurisdic¬ 
tion in the place in which the person to be cammed resides. 

fi) Every Court receiving a commission for the examina¬ 
tion of any person under sub-section (-0 shall examine him or 
cause him to he examined pursuant thereto, and the com¬ 
mission, when it has been duly executed, shall be returned together 
with the evidence taken under it to the. Court /Vom which it 
was issued, unless the order for issuing the commission has other¬ 
wise directed, in which case the commission shall be returned 
in terms of such order. 

77. jfw lieu of issuing a commission the Court may issm a 

letter of reguest to examine a witness residing 
Letter of request. ^ within British India. 

(I) Ram Narain v. Odindra Nath, 17 Rai Kiahori v. Kumudini, IS C. L. J. 138 
0. W. N. 360 (1911); 15 C. L. J. 17; and (1910). 


Ls. 386.] 

[s. 388.] 
[s. 889.] 
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391.] 78. The provisions as tt) the execution and return of coni- 

Commissions issued by missions /or the examimtion of witnesses shall 
loreign Courts. apply fo conunissions issued by— 

(a) Courts situate beyond the limits of British India and 

estabhshed or caiUiuued by the authority of His 
Majesty or of the Governor General in Council, or 

(b) Courts situate in any part of the British Empire other 

than British India, or 

(c) Courts of any foreign country for the time being in 

alliance with His Majesty. 

Commissions. —This subject is further dealt witii in 0. XXVI. and the 
notes thereto, to which refer. As to forms of letter of request, sec First Schedule, 
Appendi.'c II, No. 8 ; and as to the same 0. XXVI. r. 5, post. 



PART IV. 

SUITS IN PARTICULAR CASES. 


Suits hy or against 'j’he Government or Public Officers 

IN TUEIS OFFICIAL CAPACITY. 

79. (1) Suites by or against the Government shall be iusti- 
SuiU by or against tuted by or against the SeiS'etary of State for 
Government. India in Council. 

( :') Nothing in this section sJuAl he deemed to limit or other¬ 
wise affect any information exhibited by the Advocate General in 
exercise of the 'power declared by section 111 of the East India 
Company Act, IS ] cl . 

Suits. —This is sect. 41B of tlie last Code. Set;1.s. 417-421 are now rr. 2-G 
of 0. XXVII., the first rule of that Order, dealing with pleadings, being new. 
Sect. 422 is now r. 27 of 0. V. Sect. 423 is r. 7 of 0. XXVII. Sects. 424 and 
425 are now sects. 80, 81. Sects. 426 and 427 are r. 8 of 0. XXVII. Sects. 428 
and 429 arc now sects. 81 and 82. 

The liability of the Secretary of State for India in Council to ho sued depends 
on the statute 21 & 22 Viet. c. 106, for the better government of India, and turns 
principally upon tlie construction of sect. 65 of that Statute.(l) Whether a 
suit will lie at the instance of Government is a matter of. substantive law. As 
regards the Court in which such a suit, assuming it to lie, should be brought, 
reference should be made in the ca.se of the Higli Courts to their Letters Patent; 
in other cases to the various Indian Civil Courts Acts, and to sects. 16-20 of this 
Code.(2) Whether and when a suit will lie against a public oflicer is a q^uestion 


(!) See for a recent ilecision, in wliich the 
oarlior coses arc cifcetl, Jehongir r. Secretary 
of State, 27 B, 189^1902), oud others cited 
in O’Kinealy’s 0. P. 0., notes to s. 410. 

(2) Vide ante, notes to those sections, and in 
particular as regards suits against Govern¬ 
ment ; 800 those in which the question has 
arisen whether the Government may [Biprodas 
Boy Secretary of State, 14 0.2tt2 n, (1884); 


Subharaya v. Government, 1 M. 280 (J8fl2)J 
or Tuay not bo said to carry on busuiess 
[Bundle 1 ’. Secretary of State, 1 Hyde, 97 
(1802-63); Boya Narain v. Secretary of StaUi, 
14 C. 25fl (1887)]. Several suits have been 
docidod in which the cause of action did not 
accrue within the local limits, and in which 
therefore those Courts could have had juris¬ 
diction only if the Government could be held 


J. 416.] 
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of substantive law. .Judicial officers are protected liy Act XVl 11. of 1850, but 
no such general p.otection is granted to executive ofRcer8.(l) None of these 
matters arc relevant to these provisions, which deal with the subject of procedure 
in a oa.se jjropeify iji.sfitiited. The statute first cited provides that the Secretary 
of State for India in Council maybe sued as a body corporate, and this section 
yiovidea that suits shall be so cntitled.(2j Where, however, a suit was wtonclv 
aiiamst a tvlagislrate, Aheliigh Court., on appeal, allowed the name of tl 
Magi,strat c f o be .struck out. and that of the Secretary of State for India in fv., o 
to he iusurk‘d.(3) ‘ 

formations. -The power of the Advocate-Generd to exhibit fnforma- 
tjonsia the nature of actions at hw or Bilhs in Equity was expressly declared 
by sect. 111 of the East India Company Act, 1813 (53 Geo. 3, c. 155). and kept 
alive by sect. 2 of tlie Government of India Act, 1833 (3 & 4 Will. 4, c. 85), 
and again by sect. 1 of the Government of India Act, 1853 (16 & 17 Viet. o. 95), 
now merged in the statute of 1868 already mentioned (21 & 22 Viet. c. 106). 
The Govci-nor General in Council is precluded by scot. 22 of the Indian Councils 
Act, 1861 (24 & 25 Viet. o. 67), from legislative interference with the provisions 
of any of the onaetineuts above quoted. The question was considered whethei' 
sect. 416 of the last PJode appeared to exclude informations exhibited by the 
Adyucate-Genera!, and whether it was therefore desirable to add a proviso 
saving such infoTmation, And this has been done. 


424.] 80. No suit shall be instituted against the Secretary of 

Notice. State/or India in Council, or against a public 

officer in respect of any act purporting to be 
done by siich public officer in bis official capacity, until the 
expiration of two months next after notice in writing has been, 
in the case of the Secretary of State in Couneil, delivered to, 
or left at the office of, a Secretary to the Local Government 
or the Collector of the district, and, in the case of a public 
officer, delivered to him or left at his office, stating the cause of 
action, the name, deserif lion and place of residence of the plaintiff 
and the rehef which he claims; ami the plaint sJuill contain 
a statement that such notice has been so delivered or left. 


“No suit.”—The words “ no suit ” under tiie last Ondc were held to mean 
what tliey .say, that is no suit of any kind, and tlie section was not confined to 
a particular class of suit, sucli as suits founded on tort and claiming damages. 


lo fairy on business in those limits. Sco 
Hiikm Chand, C. P. C, 321 ; Robk Johneou r. 
Socrutary of State, 2 Hydo, 153 (1804); P. & 
(). S. N. Co. V. Secretary of State, 5 B. H. C. 
R. App. 1 (1801); Brito v. Secretary of St^, 
0 B. 251 (1881); Hari Bhanji v. Secretary of 
State, 4 M. 344 (1879); sec also as to jurisdic¬ 
tion, Hearsay v. Secretary of State, 6 A. H. 


C. R. 47 (1873). 

(1) Some cases will ifc found colltictcd in 
O’Kincaly’s C. P. C., notes to s. 422. 

(2) Nobin Chunder t\ Secretary of State, 1 
a n, 14(1876). 

(3) Nilkanthapa v. Magistrate, 6 B. 670 
(1682); Balaram v. Magistrat'C, 6 B. 673 
(18i^). 
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And it lias been lield under tlie present Code that this section applies to suits 
of every kind.(l) The object of notice is to give the defendant breathing time, 
so as to enable him to determine whether reparation ought to be made; 
and the principle is applicable to any class of Bult.(2) Tlic substitution of 
the words “ any act ” for “ an act ” points in the same direction. Notice has, 
in consequence, been deemed necessary even when the remedy sought was an 
injunction, and though delay involved in the giving of notice might involve 
the commisdon of the wrong complained of before the suit was filed.(3) But 
the objection for want of notice can only be taken by the Secretary of State, 
and where no relief is claimed against him it has been held that no notice is 
necessary.(4) 

“ Shall be instituted.” —That is, commenced. The section says that 
no suit shall bo instituted, not that it shall not be proceeded with or main¬ 
tained. The language of the section is imperative, and absolutely debars a 
Court from entertaining a suit instituted without compliance with the 
provisions of the section. A Court cannot under such circumstances stay 
proceedings and allow time to the plaintiff to serve the requisite notice, but its 
only course is to reject the plaint.(5) It has, however, been held that 
there is nothing in the law to show that in case of any amendment of 
the plaint, necessitated by the alleged discovery of facts previously unknown 
to the plaintifi, the Secretary of State, should have a further notice of two 
months, when the relief asked for is not altered by such amendraont, ami 
it only embodies certain further material in support of the plaintiff s 
contention. (6) And where, in an action already instituted against the Secretary 
of State, a public servant was also afterwards joined as defendant, who, however, 
wa.s not sued for any act done by him independently of Government, and no 
.separate relief was asked for against him, no notice was held to be required 
in his ca8e.(7) Further, there is nothing to prevent the defendant from waiving 
the notice or from being estopped by his conduct from pleading the 
want of it at the trial.(8) Though the Secretary of State is not a necessary 
party to a suit, to set aside a revenue sale, yet the Govenuiient has such an 


(1) Secretary of State v, (tajanan, 3.0 1?. 
362 (19U); Sakliaram Bagwan v. Secretary 
of State, 14 B. L. R. 3Q3 (1912); Secretary 
of State V. Kalekhan, 37 M. 113 (1914). 

(2) Secretary of State v. Bajiuoki Dcbi, 25 

0. 239, 243, 244 (1897); ref. to. Manindra 
Chandra NanUi v. Seen'tary of State, 5 0. L. J. 
J48, 107 (1907); contm, Sliahebzadoe 

Shahunsbab Begum r. Fergusson, 7 C. 499 
(1881), whore it appears to have l)Con con¬ 
sidered that notice required only in suits 
in respect of tortious or quasi-tortious acts, 
ft may, however, bo a question whetlier there 
was an act done in official capacity in the 
sens© used. ' Seo Sardarsingji». Qanpatsingji, 
14 B. 396, 402 (1889). And see Eajmal v. 
Hanmant, 20 B. 697 (1896), where it was held 


tliat the section did not apply where the suit 
was one ex-conlrarLu. Bui seo Ghlvaganlal 
r. Collector of Kaira, 36 B, 42 (1910). 

(3) Hari v. Secretary of State, 27 B. 424 
(1903); s. e., 5 B. L. R. 431 ; see Secretary 
of Slate f. Kajlucki, 26 C. at p. 244 (1897). 

(4) Baghnbans Saliai v. I’hool Knmari, 32 
C. 1130 (1905); s. c., 1 C. L. .1. .642; Naginlal 
tf. The Official Assignee, 14 Bom. L. B. 1148 
(1912); 37 B. 243. 

(6) Bachchu Singh v. Secretary of Stale, 25 
A. 187 (1902). 

(fl) Ezra V. Secretary of State, 7 C. W. N. 
249 (1902); s. c., 30 C. 30. 

(7) Ib. 

(8) Manindra Chandra Nandi v. Secretary 
of State, 5 C. I>. J. 148, 168 (1907). 
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interest in the suit as would justify the Court in adding the Secretary of State 
as a party,(1) and this section, it has been held, does not prevent that 
being done.(2) 

Public oflSoer.—Sec as to the definition of this term, sect. 2, ante. Tiie 
Official Trustee ; (3) Official Assignee ; (4) Adininistrator-Gcnci'al; (5) a Collector 
acting as agent of the Court of Wards, and as such illegally seizing property ; (6) 
and a Talukdari Settlement Officer, when acting as manager under Act XXL of 
1881,(7) or under sect. 79a of Bombay Land Kevenue Code (Boin. Act V, of 
1879),(8) have been hold to be public officers. 

“ In respect of any act.”—Tlie words “ in respect of an act pm'porting 
to be done by him in his official capacity ” were introduced by Act XII. of 1879 
into sect. 424 of the last Code under wliicli it was held that the qualifications 
“ ill respect of an act, etc.,” do not relate to the Secretai y of State. They did 
not apply to the case of tlic Secretary of State in Couneil.(9) Tiii.s i.s now made 
clear by tlic introduction of the words “ by such public officer.'’ The defendant 
mustiiotonlybc a public officer,but the act must bedone in his official capacity.(lO) 
If not,(II) tlien the section does not apply. There must, however, be. a distinct 
act by the public officer wliich is complained of to entitle him to notice, and so 
it has been held unncocssaiy where a Colleetor was made a party not in respect 
of any alleged illegal act by him, but on the application of tlic minor’s personal 
guanliaiLs in order to protect the minor’s title; (12) and whore a Collector was 
merely guardian ad litem. In siicli a case the suit is not against him at all, 
and he defends ou behalf of the minor only.(13) To take a ease oilt of this 


(1) Bsl Mokoond v. .lirjudliun Boy, 9 C. 
271, 276, 277 (1882); Balkiskoii Das e. 
Simpson, 2 C. W. N. 513 (1898); s. c., 25 0. 
833 ; foil, in Bhola Nath v. Sooretary of 
State for India, 17 C. W. N, 64 (1912); 40 
C. 003 (A. C.) (1912). 

(2) Bal Mokoond e. Jirjudhun Boy, 9 C. 
271, supra. 

(3) Shahobzadeo Shahunshah Bogum ». 
Fergusson, 7 C. 499 (1881). 

(4) Joosub Haji v. Kemp, 26 B. 809 (1902); 
s. 0 ., 4 B. L. R. 929. 

(6) Bholaram Chowdhury v. Administrator. 
General, 8 C. W. N. 913 (1904); Antone v. 
Administrator-Gonoral, 28 B. .529,632 (1904). 

(6) CoUeotor of Bijnor v. Munuvar, 3 A. 
20 (1880). 

(7) Sardaraingji r. Ganpatsingji, 14 B. 
395, 402 (1880). 

' (8) Talukdari Sottlemont Officer v. Bhai- 
jibhai, 14 Bom. L. B. 677 (1912); Chbaganlal 
v. The Collector of Kaira, 36 B. 42 (1910); 
Secretary of State t*. Oajanan, 35 B. 302 
(1911); 13 Bom. L. B. 273; Cecil Gray v. 
Cantonment Committee of Poona, 34 B. 683 


(1910). 

(9) Sceretary of State v. Rajluoki Debi, 25 
C. 239, 242 (1897). 

(10) Soo Jogendra Nath i'-. Price, 24 C. 584 
(1894) (disk in Muhammad Saddiq v. Panna 
Lall, 26 A, 220, 222 (1903)]; Secretary of 
State t’. Rajluoki Debi, 25 0. 239 (1897); 
Antone v. Administrator-General, 28 B. 529 
(1904), and of. Swamiraynoharya v. Collectoi 
of Dharwar, 15 B. 441 (1890); Bakbtwar 
Mai V. Abdul Lalif, 29 A. 567 (1907), in 
which the acts wore held to have been done 
in official capacity; Chbaganlal v. The 
Collector of Kaira, supra. 

(11) Muhammad Saddiq v. Panna LaU,26 A. 
220 (1903), and two following notes. A 
public officer sued in respect of an act done 
in bad faith is not cntitlsd to notice: Peary v, 
Weston, 16 C. W. N. 1^5, 214 (1911). 

(12) Bhau Balapa v. Nana, 13 B. 343, 347 
(1888). 

(13) Ananthararaan v. Bamasami, 11 M. 
317 (1888) [explaining Narsingrav v. Luiu- 
manrav, 1 B. 318 (1876)]; of. Jadow Mulji i’. 
Chhagan Baiohand, 5 B. 306 (1881). 
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scutioii it must be proved that there was something in the conduct of tlie Secretary 
of State whicli prevented the plaintiff from complying with its provisions.(1) 

Notice.—Tlie throe requisites to be stated are: (o) cause of action; 
(h) name and resilience ; (c) relief sought. 

Tlie object of the section being merely to inform the defendant substantially 
of the gi’ound of complaint, the words “ stating the cause of action " should not 
be construed too strictly or narrowly.(2) In considering the sufficiency 
of a notice on this point, it should not be read with tlie strictness with which 
a plaint should be rcad.(3) A notice is sufficient if it substantially fulfils its 
object in informing tlic parties concerned generally of the nature of the suit 
intended to be iiled.(4) 

The name of the intending plaintiii must be stated. A notice given by 
a party who dies before suit docs not enure, it has been held, for the benefit 
of his representative, and enable the latter to maintain the suit without giving 
a fresh notice, as the notice in such place does not give the name of the actual 
plauitifE.(5) Further, the abode of the intending plaintiff must be stated.fO) 
The amended section adds description of plaintiff. And this ajiplics to all 
jilaintiffs if there are more than one. 

Lastly, the relief claimed sliould be stated. Generally, and as regards 
all those matters, it may be said (to adopt the language ol Pollock, C.B.),(7) 
it is, on the question of sufficiency, necessary “ to impart, a little common sense 
into notices of this kind,” and to ascertain whether the object of the Legislature 
has been substantially and effectively earned out. If no notice has been given, 
or it is hold to be insufficient, the proper course, it has been held, is not to diBniiss 
the suit, but to reject the plaint, and give an opportunity to serve a fresh notice. (8) 

“Plaint shall contain a statement”—The portion of this section 
relating to the plaint, containing a statement that such notice has been left 
or delivered in the niaunor prescribed by it, is separate from the earlier portion, 
which deals with the delivery of the notice two months before suit. 
It is only when notice is not given that the suit is liable to be dismissed (or 
the plaint rejected). The suit, however, may be proceeded with, if notice has 
lioen given in the manner prescribed, and subsequently the plaint is amended 
in order to state that faot.(9) _ _ 

(6) Bachchu Singh v. Secretary of State, 

26 A. 187; Bhola Nath r. Secretary of State 
for India in Council, 17 C. W. N. tM ; 

40 C. .603; notice must give names, etc., of 
M plaintifk. 

(fl) Ib., at p. 101; Bholaram Chowdhury 
V. Administrator-General, 8 C. W. N. 013, 916 
(1904). 

(7) Jonos *. NichoUs, 13 M. & W. 363, 
cited in Bales v. Municipal Coramisaioners of 
Madras, 14 M. 386, 390 (1890). 

(8) Bachchu Singh v. Secretary of State, 
supra, at pp. 190, 193. 

(9) Bholaram Cliowdhury v. Administrator- 
General, 8 C. W. N. 913 (1904). 

of suit after the notice. 


(1) Sakharam v. Secretary of State, 14 
Bom. L. R. 353 (1911); Secretary of State 
V. Gajanan, 36 B. 362 (1911); 13 Bom. L. H. 
273. 

(2) Bholarai- Chowdhury «. Adminia- 
trator-Genoral, 8 C. W. N. 913 (1904); 
Secretary of State p. Pcrumal Pillai, 24 M. 
279, 282 (1900); Bachchu Singh v. Secretary 
of State, 25 A. 187, 19(1 (1902). 

(3) Parbutti Churn ?>. Nobin Ohundcr, 
13 C. L. R. 195 (1883). 

(4) Johangir Ouraotji v. Secretary of State, 
27 B. 189 ; a. o., 6 Bom. L. R. 30; Mclnerney 
c. Secretary of State for India, 38 C. 797 
(1911); plaint cannot be amended aato nature 
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|S8. 426, 
428.] 


[s. 429.1 


[s. 430.] 


and personal 
anoe. 


81 . Ill a suit imtituted against a public officer in respect 
Exemption from arrest of ^ct ftirportw^ to be dom by Mm in Us 
appear^ official ca’pamiy— 

(a) the defendant shall not be liable to 
arrest nor his 'property to attachment otherv/ise than in 
execution of a decree, and, 

(b) where the Court is satisfied that the defendant cannot 
absent himself from liis duty without detriment to 
the public service, it shall exempt him from appearing 
in person. 


Arrest.—A public officer could not be aircsted under sect. 425 of tlie last 
Code without the consent of the District Judge. “ Where the Court is satisfied; ’ 
this exprc.ssion has been substituted for “ he- saiisjies the Court ” in sect. 428 
of the last Code to remove the misapprehension thattlie officer is bound personally 
to satisfy tlie Court of his inability to attend. 


82 . ( 1 ) Where the decree is against the Sec-retary of 
Btatc for India in Council or against a public 
Exeoution of decree. officer in respect of any such act as aforesaid, 

a time shall be specified in the decree within which it ghall be 
satisfied ; and, if the decree is not satisfied within the time so 
specified, the Court shall report the case for the orders of the 
Local Government. 

(2) Execution shall not be issued on any such decree unless 
it remains unsatisfied for the period of three months computed 
from the date of 'such report. 


Suits by Aliens and by or aoainst Foreign and 
NA' nvE Eulers. 

83 . (/) Alien enemies residing in British India with the 
permission of the Governor General in Council, 
When aliens may sue. friends, may sue in the Courts of 

British India, as if they were subjects of His Majesty. 

(.y) No alien enemy residing in Britisb India without such 
perinissiou, or residing in a foreign couiitiy, shall sue in any of 
such Courts. 

Explanation. -Yjveij person residing in a foreign country 
the Government of which is at war with the United Kingdom 
of Great Britain and Ireland, and carrying on business in that 
country without a license in that behalf under the hand of one 
of His Majesty’s Secretaries of State or of a Secretary to the 
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Government of India, shall, for the purpose of sub-section (2), be 
deemed to be an alien enemy residing in a foreign country. 

Aliens. —This section deals with the subjects of Foreign States, as the 
following sections deal with such States or Sovereign Princes and Ruling 
Chiefs as those terms are understood in sects. 85, 86. As to the position of 
aliens, see cases cited.(ll Alien friends stand on the same footing as 
subjects of His Majesty. But permission is a condition precedent in the case 
of alien cnemie.s, 

84. (1) A foreign State may sue in any Court of British [s,43i.i 

When foreign States India; 

Provided that such State has been recog¬ 
nized by His Majesty or by the Governor General in Council: 

Provided, also, that the object of the suit is to enforce a 
private right vested in the head of such State or in any officer 
of such Stale in his public cafodiy. 

(2) Every Court shall take judicial notice of the fact that 
a foreign State has or has not been recognized by His Majesty or 
by the Governor'General in Council. 

Foreign State plaintiiT.- A Foreign State may sue .subject to tlie ful¬ 
filment oT the two conditions mentioned in the provisos. As regards the first, 
if the Foreign State has been recognized, the recognition is conclusive of the 
right to sue.(2) The State sues by the name by which it has been recognized 
by His Majesty. In the case of a monarchy, the public rights and interests 
are represented by the monarch, and the suit is entitled, “ The Emperor of —^— 

r. A," or “ The King of- v. B," as tlie case may be. In the case of a republic, 

tlie name of the State is used, as “ The United States of America W.’ (3) 
Sovereign Princes and Ruling Chiefs, .is those terms arc understood in the 
following sect ions, may sue, and must be sued, in the name of their States, e.jf, 

“ Maharajah of- v. K.” (4) 

Nextly, a .suit by a Foreign State is limited to the objects stated in 
the second proviso. It cannot sue for anything else. The infringement of 
its prerogative right does not constitute a cause of action.(.5) The “private 
right ” spoken of does not mean individual rights as opposed to those of the 
irody politic or State, but those private rights of the State which nrust be enforced 
in a Court of Ju.stice, as distinguished from its political or territorial 
rights, which must, from their very nature, be made, the subject of arrange¬ 
ment between one State and another. They are rights which may be enforced 

(1) Musgrove i’. Chun Teoong, App. Cas. (4) S. 87, 'poat. Sec Maharajah of 

(1891), 272, authorities cited arf/. Bhartpore ». Kachcru, 19 A. 610 (1897). 

(2) Emperor of Austria c. Day, 2 Gift. (5) Emperor of Austria v. Day, supra. The 

Q 2 g, rub laid down in «. 84 in only an enactment 

(3) United States of AmericA r. Wagner, 2 of that which prevaiU in England : Hajon 

Oh. App. 582. Manick t». Bur Sing, II C. at p. 84 (1884). 
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by a Fureign State against private individuals, as distingui.sbed from rights 
which one State in its political capacity, may have as against another State 
in its political capacity.(l) The second piroviso takes the place of clause (6) 
of sect, l.'il of the last Code. It was thought that the language of that clause 
required restriction inasmuch as it appeared to confer on the head of a Foreign 
iStUito a general power to litigate in respect of the private rights of its subjects. 
It was considered, however, that the object of such litigation must be the enforce¬ 
ment of a private right vested in the head of the State or in an oiTicer of the State 
as such, and the language has been modified ac(;ordingly. A Foreign State 
can only obtain relief subject to the rules and pursuant to the practice of the 
Court in which it sues, and one of the conditions is that, like an individual, it 
will give discoveiy.(2) 


♦32.1 85. (1) Per.sons specially appointed by order of tlte 

, „ Government at the request of any Sovereign 

Persons specially ap- „ . „ ,,, . I. > .i • i j- 

pointed by Government riince or Kuling Chief, whetlier in subordi- 

to prosecute or deiend alliance with the British Government or 

for Princes or Chiefs. i i .i -t vi • 

otherwise, and wJicther residing within or 

without British India, or at the request of any person competent, 
in the opinion of the Government, to act on behalf of such Prince 
or (Ihief, to prosecute or defend any suit on his behalf, shall 
he deemed to be the recognized agents by whom appettrances, 

• acts and applications under this Code may be made or done on 
behalf of such Prince or Chief. 

(2) An appointment under this section may he made for the 
purpose of a specified suit or of several specified suits, or for the 
purpose of all such suits as it may from time to time be necessary 
to prosecute, or defend on behalf of the Prince or Chief. 

(3) A person appointed under this section may authorize 
or appoint persons to make appearances and applications and do 
acts in any sucli suit or suits as if he were himSelf a party thereto. 

Persons appointed to prosecute or defend.— As regards tke ineauing 
of the words “ Sovereign Prince ” or “ Ruling Chief,” see notes to next section. 

This section was not intended to limit the scope of 0. III. r. 2, correspond¬ 
ing with sect. 37 of the last Code, and does not prevent the institution of a 
suit by an independent Prince in his own name and through a recognized agent 
other than one appointed under this soction.(3) The section applies to suits 
filed in a Court of Revenue under the provisions of Act XII. of 1881. Where 

(1) Hajou Manick v. Bur Sing, 11 G. 17 Ch. App. .590; Republic of Peru u. Weguelin, 
{1884); foil, Gurdyal Singh v. Raja of L. R. 20 Eq. 140. 

Faridkol, 22 C. at p, 229 (1895), at p. 228, it (3) Maharaja of Bhartporo w. Kaoheru, 19 
was doubted whether the suit fell within tho A. 610 (1897); following Beer Chunder t>. 
scope of tho section. Ishan Chunder, 10 C. 138 (1883). 

(2) United States of America v. Wagner, 2 
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t,]ic plaint in a suit filed in a Court of Ecvenue on behalf of a Kuling Chief -was 
signed by a person wlio, at the time of signing, had not been specially appointed 
by Government for such purpose under-this section, but was so appointed before 
the period of limitation in respect of such suit had expired, it was held that the 
plaint was a valid plaint for all purposes.(1) A political agent, if not specially 
appointed, cannot sue on behalf of a l:’rince.(2) 

86 . (1) Any such Prince or Chief, and any ambassador or 
Suite against Princes, envoy of a foreign State, may, with the consent 
Chiefs, amhassadors and of the Governor General in Council, certified 
by the signature of a Secretary to the Govern¬ 
ment of India, but not without such consent, be sued in any 
competent Court. 

(2) Such consent may be given with respect to a specified 
•suit or to several specified suits, or with respect to all suits of any 
specified class or classes, and may specify, in the case of any suit 
or class of suits, the Court in which the Prince, Chief, ambassador 
or envoy may be sued ; but it shall not be given unless it affears 
to the Gorernment that the Prince, Chief, ambassador or envoy— 

(rt) has instituted a suit in the Court against the person 
desiring to sue him, or 

{h) ])y himself or another trades within the local limits of 
the jurisdiction of the Court, or 

(c) is in possession of immoveable property situate within 
those hmits and is to be sued with reference to such 
possession or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be 
arrested under this Code, and, except with the consent of the 
Governor General in Council certified as aforesaid, _ no decree 
shall be executed against the property of any such Prince, Chief, 
ambassador or envoy. 

(4) The Governor General in Council may, by notification in 
the Gazette of India, authorize a Local Government and any 
Secretary to that Government to exercise, with respect to any 
Prince, Chief, ambassador or envoy named in the notification, the 
functions assigned by the foregoing sub-sections to the Governor 
General in Council and a Secretary to the Government of India, 
respectively. 

(5) A person may, as a tenant of immoveable property, sue, 
without such cunsent as is mentioned in this section, a Prince, 
Chief, ambassador or envoy from whom he holds or claims to 
hold the property. 


(I) Maharajah of Rewah v. Swami Saran, (2) Venkatrav Ghorpade v. Madhavrav 
26 A. 635 (1903). Bamchandra, 11 B. 63, 66 (1886). 


I. 483.] 
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“ Sovereign Prince ’’ and “ Ruling Chief.” —In the Code of 1859, the 
words were “ Sovereign Prince or independent Chief,” and these were altered 
in the Code of 1877 to “ Sovereign Prince or Ruling Cliief,” followed hy the 
words, “ whether in subordinate alliance,” etc. Sect. 433 of the last Code, 
which tliis section replaces, was amended by the addition of certain words 
in the fbst paragraph, and the ad(htion of the last two paragraphs by sect. 37, 
Act VII. of 1888. In these words were intended to be included Native Chiefs 
of India, feudatories, or tributaries of the British Government. The 
term “ Chief ” is not defined, but its ordinary sense is a chieftain, or principal 
person of a tribe, family, or congregation. But the person must also be a “ ruling ” 
chief. It is incorrect, however, to limit the latter term to oases of plenary 
juri8dic,tion.(l) 


Suits against Foreign States and Sovereign Princes.— The Courts 
of Kiigland have, according to its law, no iurisdiction over a Foreign Sovereign 
unless he submits to the jurisdiction.(2) Before the Code of 1877, the privilege 
of Sovereign Princes stood on the same footing as the privilege, of Foreign 
Sovereigns in England. What this section does is to create a personal 
privilege for Sovereign Princes, Ruling Chiefs, and their ambassadors and 
envoys. It is a modified form of the absolute privilege enjoyed by independent 
Sovereigns and their ambassadors in the Courts of England in accordance 
with principles of international law. The difference is that, while in England 
the privilege is unconditional, dependent only on the will of the Sovereign or 
his representative, in India it is dependent upon the (iousenf of the 
Governor General in CouikuI, where it can be given only under specified con¬ 
ditions. This modified or conditional privilege is, however, based upon sub¬ 
stantially the same principle as the absolute privilege — the dignity and 
independence of the ruler, which would be endangered by allowing any person 
to sue him at pleasure, and the political inconveniences and complications 
which would be the result. But as the absolute privilege may bo waived by 
the sovereign, d fortiori the modified privilege of the section may bo.(3) 
Wliere consent has been given, but none of the conditions enumerated in the 
second clause exist, the suit is not maintainable.(4) The Rajah of Tipperah 
wa.s held to bo subject to the Courts of British India in respect of lands held 
within it; otherwise not, except in the cases mentioned in this section.(.5) 
But it has been more recently and correctly held that tlie section, while it 
provides that comsent shall not be given unless {inler alid) the Prince (C.) is 
in possession of immoveable property within the jurisdiction, it does not permit 


(1) Kambhai Ajubai v. Himatsangji. 8 B. 
415 (1884), in which it was held that the 
Dosai ol Patadi, a talukdar of the fifth clasB 
m Kathiawar, was a Ruling Chief; bo also is 
the Jamadar of Shihr and Mokalla in Arabia: 
Chandu Lai i’. Awad Sultan, 21 R. at p. 355 
(1896). 

(2) Migholl t). Sultan of Johore (1894), 1 
Q. 11. 149; foil. Maharajah Radha Kiaboro 


V. Chakravarti, 2 C. L. J. 163 (1905). 

(3) Chandu Lai v. Awgd Sultan, 21 B. at 
pp. 371, 372 (1896); labeenco of consent is 
not a defect in jurisdiction, but an irregularity 
in procedure: ib., pp. 366, 367. 

(4) Maharajah of Jaipur v. Lalji Sahai, 29 
A. 379 (1907). 

(5) Maharajah Boer Chunder ti. Ishan 
Chunder, 3 C. h. 11. 417 (1878). 
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suits to be brought in respei't of such i»roperty without consent, unless the 
plaintiff claims to hold (under the fifth clause) as tenant from such Prince.fl) 

In some cases, where consent to a suit is required, it is obvious that such 
consent must be obtained at the outset, as in sect. 2 of Act XIll. of 1868, 
which provided that suits brought against the King of Oudh could not be “ com¬ 
menced or prosecuted ” without conBent.(2) It has been held also under 
this section that a consent given after the commencement of a suit against a 
Ruling Chief—a consent not to the suit being instituted, but to its being pro¬ 
ceeded with—is not a sufficient consent. If the consent has not been obtained 
before the commencement of the suit, the Court should dismiss the suit, or 
allow the plaintiff to withdraw it with liberty to bring a fresh suit under 0. 

XXIII. r. 1. Where an insufficient consent has been obtained by the plaintiff, 
the defendant may, by his conduct, waive the defect, so that, notwithstanding 
the absence of a valid consent under the section, the suit can be heard and 
didermined on its merits.(3) A suit for maintenance which seeks to have 
the maintenance made a charge on immoveable property is not a suit for 
immoveable property within the moaning of clause (c), nor is it a suit for 
“■ benefits to arise out of the land ” within the meaning of the definition 
of the words “immoveable property” contained in Act I. of 1868, sect. 2, 
clause 5. A claim for maintenance is not a charge upon iiimioveahle 
proper(.y.(4) Where consent to a suit for declaration of title to land liad been 
obtained and the plaint had afterwards been amended by adding a prayer for 
recovery of possession, it was held on revision that the plaintiff, having obtained 
a, fresh fianction for a suit for recovery of possession, should apply for leave to 
withdraw the plaint with libc.rty to bring a fresli suit.(D) 

The object of these provisions is of a political character, and therefore 
the exercise of delegated authority is subject to control, and a consent once 
given or refused, even under a delegated authority, does not exhaust the power 
confen-ed. For the Notification under this clause wliich came into force after 
April 1st, 1912, see the Calcutta Gazette, April 3rd, 1912, Part Ia., pp. 203-205. 

87 . A Sovereign Prince or Ruling Chief may sue, and [s.484.] 
style of Princes and shall be sued, in the name of his State : 

Chiefs as parties to suits. Provided that in giving the consent referred 
to in the foregoing section the Governor General in Council oi’ 
tJie Local Government, as the case may be, may direct that any 
such Prince or Chief shall be sued in the name of an agent or in 
any other'name. 


(]) Maharajsh Badha Kishoro v. Chakra- 
varti, 2 C. L. J. lfis'(1905), in which it was 
held that the plaintiff was not claiming as 
tenant but adversely. 

(2) Chandu Lai v. Awad Sultan, 21 B. 
(1896), at p. 363 ; see Begum Bibec v. King 
of Oudh, 11 W. E. 146 (1869). 

(3) Chandu Lai v. Awad Sultan, 21 B. 361 


(1896). 

(4) Beer Chundorc. Raj CoomarNobodeep, 
9 C. 535 (1883); cf. Mahalakhraamma «. 
Venkarataratnamma, 6 M. 83, at p. 87 (1883). 

(6) Maharajah of Cooch-Behar v. Maha¬ 
rajah Manindra Chandra, 17 C. W, N. 1243 
(1913). 

2 A 
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Interpleader. 

i. 470.] 88. Where two or more persons claim adversely to one 

Where Interpleader- another the Same debt, sum of money or other 
suit may be instituted. property, nrmKoble or immmeable, from another 
person, who claims no interest therein other than for charges or 
costs and wlio is ready to fay or deliver it to the right/w? clamant, 
KiK'li other ferson may institute a suit of interpleader against all 
the claimants for the jiurjtose of obtaining a decision as tf) the ferson 
to whom till! payment or delniery shall he jiiade, and of obtaining 
indemnity tor himself: 

Provided that cohere any suit is pending in which the rights 
of all parties can properly he decided, no such suit of intei-pleader 
shall he instituted. 

Interpleader.—Sec 0. XXXV. and noies thereto, post. 
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Arbitration. 


Arbiteatjon. 

89 . (/) Save in so far as is otherwise, ivrovided hj the Indian 
Arhitration Act, IHun, or hj any other law for 
the time being in force, all references to arbitra¬ 
tion whether by an order in a suit or otherwise, and all 'proceedings 
thereunder, shall be governed by the proidsions contained in the 
Second, Schedule. 

The provisions of the Second Schedule shall not affect any 
arbitration pending at, the cornmena-ment of this Code, hut shall 
a,pphj th any arbitration after that date under any agreement or 
reference w,ade before the conmencemeret of this Code. 

Arbitration. —Tlic provisions of the former Code have as a teniporarj^ 
mcasiir.^ been removed to Rcliedide II., post, whieh see, as also Prefiiee. It has 
lieen held that one effee.fc of the saving clause at the heginning of this rule is 
to make the Second Schedule inapplicable to references outside a suit and to 
leave them <o be governed by 0. XXIII. r. 3.(1) 

Special Case. 

90 . Where any persons agi'CP. in writing to state a cas(.> lor 
Power to state case The. opinion of tlip Court, then the Co'urt shall 

tor opinion 0 /Court. f,,ry and determine the same m the manner 

prescribed. 

Special case.-—flee 0. XXXVI. and notes thereto, post. 

Suits belating to Public; Matters. 

91 . (7) In the ease, of a public nuisance the Advocate General, 

or two or more, persons haviny obtained the 
Public nuisances. consent in writing of the Advocate General, may 
institute a suit, though no special damage has bemt caused, for 

(1) Harakhbfti p. Jamuabai, 15 Bom. L. R. 340 (1912); 37 B, 0311(1912). 


}. 527.1 
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a dechration and injunciim or for such other relief as may b( 
appropriate to the circumstances of the case. 

{:') Nothing in, this section shall be deemed to limit or otherwise 
affect any right of suit which may exist independently of iU 
'provisions. 


Public nuisances. —private individual cannot sue in respect ol a public 
nuisance unless he shows that he has sufiered special damage thereby. The 
present section, however, which is new, enables actions for public nuisances te 
bo brought with the consent of the Advocate fiencral in'espcc.tive of s]iocia 
damage suffered by the parties suing. 


[S.539.] 92. (/) In the case of any alleged breach of any express 

Public charities. constnietive trust created for public 

puiposes of a charitable or religious iwiure, 
or where the direction of the Court is deemed necessary for the 
administration of any such tnist, the Advocate General, or two 
or more persons having an interest in the trust and having 
obtained the consent in writing of the Advocate General, may 
institute a suit, whether contentious or not, in the principal Civil 
Court of original jurisdictim or in any other Court empowered 
in that behalf by the Local Government within the local limits of 
whose jurisdiction the whole or any part of the subjeot-matter 
of the trust is situate to obtain a decree— 

(a) removing any trustee ; 

{b) appointing a new trustee; 

(c) vesting any property in trustee; 

(d) directing accounts and inquiries ; 

(e) declaring what proportion of the trust-property or of the 

interest therein shall be allocated to any particular object 

of the trust; 

(f) authorizing the whole or any part of the trust-]m)perf,y 

to be let, sold, mortgaged or exchanged ; 

(g) settling a scheme ; or 

(h) granting such further or other relief as the nature of 

the case may require. 

(2) Save as provided by the Rdigious Endowmenti Act, 186ti, 
no suit claiming any of the relics specified in sub-seePion (1) shall 
he instituted, in respect of any such trust as is therein referred to 
except in conformity with the provisions of that suh-saiion. 


' 63S, 
t part.] 


98. The powers conferred by sections !)1 and 92 on the 
Exerche of powers of Advocate General may, outside the Presi- 
Advocate General out- deiicy-towns, be, with, the previous sanction 
aide Preaideney-towne. Local Government, exercised also by 
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tlie Collector or by such officer as the Local Goverimient may 
appoint in this behalf. 


Origin of sections. —^Ah to the equitable iurisdictiou over charities ■wliicli 
existed prior to the Code of 1877, in which this section first appeared, see post, 
]i. 368. It is only necessary to add, that apart from this general jurisdictiou, 
special provision was made for religious endowments by Act XX. of 1863. 
Under sect. 14 of that Act any person interested might sue, with leave in case 
of misfeasance, breach of trust, or neglect of duty by a trustee, and the Court 
might direct specific performance, removal of the trustee, and give a decree 
for damages. That Act was, however, merely enabling or pei missive, and 
did not take away rights which persons had prior to the Act to bring suits in 
the ordinary Courts.(1) A person, however, electing to proceed under that 
Act, can be given only such special relief as that special statute says it may 
give. If he wishes for any relief beyond that, he should, it has been held,(2) 
proceed under this section. 

This section is in part borrowed from Koirrilly's Act (62 (Ico. III. c. 101), 
and the decisions on that Statute. The Madras High Court has therefore held 
that the sectioir should be irrterpreted in the fight of the decisions on that 
Statute.(3) In other cases, however, it has been considered that the differences 
between the Act and the Statute are such that the decisions orr the latter Statute 
are not in point upon a question of the construction of this section.(4) As 
regards the objects with which the section was enacted, vide post, p. 361. The 
words “ or relujious ” were first inserted in the Code of 1882, vide post. 

Scope of the eectioiis, —It has been held under the last Code both that 
sect. 539 of that Code was mandatory—^in other words, that suits of the character 
mentioned iir the section could only bo brought in accordance with its pro¬ 
visions and not otherwise; (.6) as also that it did not take away pre-existing 
rights or remedies (6)—and that, like sect. 14 of the Keligious Endowments 


{1) Sec generally as to this Act, Ganapathi 
Iyer’s Hindu and Mahomedan Religious 
Kndowments, where the cases will he found 
collected. As to the procedure before the 
Code of 1877, in oases not coming under Act 
XX. o' 1863, sec Kali Churn ». Golabi, 2 C. L. 
R. 128 (1878); Riip Narain v. Junko Bye, 3 
C. L. R. 112, 115 (1878); Punch Cowrie v. 
Chunnoo Lall, 2*C. L. R. 121 (1878). 

(2) Gyanananda Assam v. Kristo Chandra, 
8 C. W. N. 404 (1901); and sec Vonkataranga 
Charlu v. Krishnama Oharlu, 37 M. 184 
(1914); 24 M. L. J.'697 (1912) (choice of 
reliefs). 

(3) Rangasami r. yavf.d.j.ppa, 17 M. 402 
(1891); contra, Si bhayya v. Krishna, 14 M. 
186, 190, per Best; s:, 218, Weir, .1.; 
Ramados v. Hanumantha Rao, 36 M. 364 
(1911). 


(4) See case last cited; Sayad Husseinmian 
f. Collector of Kaira, 21 B. 48, 62 (1896 ); 
Sajedur Baja ti. Gour Mohun, 24 C. 418, 424 
(1897) [and sco ib., p. 421, as to object of the 
Statute]; Budh Singh v. Niradbaran Boy, 2 
C. L. J. 431, 439 (1906). 

(6) Tricumdass Mulji v, Khomji Vullabh- 
das, 16 B. 626, 628 (1892); Lutifunnissa v. 
Nasirum Bibi, 11 C. 33, 36 (1884). And see 
Subbayya ». Krishna, 14 M. 180, at pp. 221, 
222 (1890), cited in Sayyad Hueeoinmian v. 
Colleotor of Kaira, 21 B. 48, 60 (1896); and 
Sajedur Baja v. Baidyanath Deb, 20 C. 397, 
408, 409 (1892). 

(6) See Nellaiyappa Filial v. Thangama 
Nacbiyar, 21 M. 406 (1897); Subbayya v. 
Krishna, 14 M. 186 (1890), at p. 197, and 
cases in next note. 
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Act (XX. of 1803), it was merely permisBive and enabling.(l) In the latter 
view, if the suit was one which came within the scope of the section, then, pro¬ 
vided that such a suit was, independently of the section, maintainable under the 
substantive law, either an individual or all persons jointly interested, or some 
on behalf of the rest under 0. I. r. 8, might sue, oi, if they so chose, 
two or more persons might sue without joining the others interested, 
with sanction, under the provisions of this section. In these cases and as regards 
])arties, the section was only enabling in this sense, that two persons might sue 
wliere it would have been necessary that all should sue or that some should obtain 
leave to sue ou behalf of the rest under sect. 30 (now 0.1, r. 8) .(2) If an individual 
could sue before, it was hold that he could do so after the enactment of the 
section.(3) If all persons interested joined, they were, it was held, always com¬ 
petent to maintain a suit for the removal of a tTu,stee,(4) and when all parties 
interested joined in suing or sanction was obtained under sect. 30 (now 0. 1. 
r. 8), the jurisdiction of the ordinary Courts as to the removal of trustees still 
existed.(5) As regards certain persons, it was enabling in the sense that it 
conferred a new right of suit on persons who bad previousl}^ none, namely tlK> 
Collector or such other oflicer as the Government may appoint, as in Allahabad, 
the Legal Eemembrancer. In the Presidency towns it was always competent 
to the Advocate-General to initiate proceedings in matters of public trust, but in 
the Mofussil there was previously no public official who could take action.((!) 

Tlien leaving the question .as to who might sue and dealing rvith the nature, 
of the relief which might have been given, the equitable jurisdiction 
of the iSupreine Court over ebaritiea, and of the High Court its suc/essor, the 
Supreme Court was complete, and no amendment of the law in Ibis resjiect 
was required ; (7) but the extent .and nature of the jurisdiction of the Mofussil 
Courts was doubtful. In their character as Courts of Equity they gave relief 
in matters of public trust. Thu,s, the removal of a trustee from the manage¬ 
ment of charitable trusts on the ground of malversation w’as a remedy always 
.available in these CouTts,(8) and it is not correct to say that the iormer section 
created in this resjrect a new and special jHri.sdiction.(9) But there weri^ 

(1) Btidm' JJiia Mul.iiii e. Oliuoni Lsl (3) Budree Das Muluin r. Ohoom Liil 

.loliurry, 33 0. 78H (IflOti); K) C. W. N. 7S!l. Joliurry, 33 tt 78!) (!90fi). 

in which tlic sccipc of the Reetiim will I*. (4) Sajedur Raja e. (lour Mohmi, supm, 

found fully discussed, and tlic earlier ciiaes (5) .Suhhayya v. Krishna, supra, at p. 209. 

are cited; ISathappayar r. Pcriasaini, 14 M. 1, (6) Raiigusaini v, Varada})pa, 17 M. at pp. 

IS (1890); Thackersoy v. Hurbhura, 8 B. 432, 405,468 (3891). 

461,4.72 (1883); Subbayya v. Krishna, 14 M. (7) Subbayya v. Krishna,^ 14 M. at p. 200 
18(1 (1890), at pp. 200, 203, 200, jjcr Muttu- (1890); Rangasami r. Varadappa, 17 M. at 
sami Ayyar, J.; at p. 209, per Best, J., who p. 467 (1893). [As to jurisdiction of Supreme 
staled the section to bo merely an exception Courts, soe Attorney-General e. Brodie, 4 M. 
to tho rule that either all intorostod shouhl 1. A. 190 (1846); Wat decs of Nossa Sonora 
sue, or leave should be obtained under s. 30: e. Hartmann, Perry’s Oriental Cases, 338; 
Sajedur Raja v. Gour Mobun, 24 0, 418, 425 Doo d. Howard v. Pestonji, ib., 535; Advo- 
(1897). catn-Goneral u. Damothar, ib., 526.] 

(2) Subbayya e. Krishna, aujwa, at p. 209; (8) Ib., 199, 466. 

Sajedur Raja v. Gour Mohun, supra, at p. ^ (9) Sajedur Raja v, Gour Mobun, 24 C. at 

425 ; Burlrco Das Mukim v. Chooni latl p. 425 (1897). 

Johurry, 33 C. 789 (1006). 
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other matters in which tlieir jurisdiction was doubtful. It was generally 
necessary that breach of trust should be alleged,(1) wliereas under this section 
jurisdiction may be exercised whenever the direction of the Court is necessary 
for the administration of the trust, notwithstanding that there may have been 
no breach of trust.(2) So, again, it was doubtful whether the Mofussll Courts 
could award under the law some of the reliefs mentioned in the section, such 
as a scheme,(3) and whether worshippers were entitled to ask for the appoint¬ 
ment of new managers when there was a mere case of vacancy. (4) Other reliefs, 
however, in matters of public charities were commonly granted. So numerous 
oases established the right of a founder of an endowment, or his heirs, to sue 
to sot aside alienations by the trustee, to recover the trust property for the trust, 
to enforce the due performance and to rectify ahuses of the trust, to remove the 
old and to ap])oint a new trustee.(5) In one of such cases also, the Court direided 
tlic framing of a scheme. (6) 

Similarly it has been held, though the question was not free of conflict, that 
Hindu or MahomedaTi w'orshiiJpers in a temple or mosque might, apart from 
suits to enforce some purely individual right, such as that of free access for 
worship,(7) sue to rectify mal-administration of the trust by restraining a 
breach of trust, re.storing posses.siou to the trust, seriking an account, removing 
old and ayipointing new trustees. Every Mahomedan, it has been said,(8) 


(1) See Kalec Churn i'. Golaiji, 2 C. L. R. 
128, 131 (1878). 

(2) Raghubar Dial v. Kcslio Ranmauj, 11 
A. 18, 22 (1888). 

(3) iSiibbayya r. Kn,slm.i, 14 M. at p. 19!) 
(1890). 

(4) lb., 199-201. 

(,4) Sno Iyer, op. ril. cclxviii. rt urg. ; 
IVosunno Muyeo c. Knoiijo Beharoc, 1894, 
W. R., C. R. 1.97; Birldia Soondui'oo c. 
Doorgaiiund Cliattorjoo, 22 W. R. 97 (1874); 
Ram Naraiu r. Ramoou Paurcy, 23 VV. R. 79 
(1874); Brojoiuulum Dobs c. HuitoIoII, .9 C. 
700 (1880); Sathappayyar r. Periasami, 14 
M. 1, 7, 14, 16 (1890); .Sheoratan K.uuwari 
V, Bam Pargash, 18 A. 227; ef. Mohesh 
Chunder v. Koylash Chunder, 11 W. R. 443 
(1889). Bee also Giyana v. Kaudasami, 10 M. 
376, 602, 609 (1887); Oajapati v. Bhagavan 
DaSB, 15 M. 44 (1891); Ganapati Ayyaii v. 
Savithri, 21 M. 10, II, 16 (1897), as to Hindu 
trusts; and Bhurruck Ghunder v. Golam 
ShuTuff, 10 W. R. 468 (1868); Hedait-ot>n- 
Nissa V. Byud Afzu' 2 N. W. P. 420 (1870); 
Eatma Bibi v. Advoeato-Gonoral, G B. 42,63, 
64 (1881); Lakshmandas Parashram v. 
Gaupatrav Krishna, 8 B. 366 (1884) [Hindu 
endowing property for celebrating urns in 
honour of a Mahomedan saint]; Kazi Hassan 
V. Saguu Balkrishna, 24 B. 170, 170, 180 


(1899); of. Byud Ashceiooddecn c. Sroe Doolo 
Moyoc, 25 W. R. 667 (1879); but see Phate 
Suheb r. Daniodar Promji, 3 B. 84 (1879), 
as rcg.ards Mahomedan trusts. 

(6) Ganapati Ayyan v. .Savithri, 21 M. 10, 
at p. 16 (1897). 

(7) Boo Anaudrav r. Shaiikaj-, 7 B. 323 
(1883); Venkatachalapati o. Kubbarayadu, 
13 M. 293 (1890); Kalidas Jivram v. Gor 
Parjaram, 15 B. 309 (1891); Vengamuthu v, 
Paiidaveswara, 9 M. 161 (1883); Subbara- 
yadu V. Asanali Sheriff, 23 M. 100 n. (1898). 
In such cases the interest, though it may bo a 
right enjoyed in common with others, is not a 
joint right vested in the wliole body of wor¬ 
shippers, and not vested in tho individual: 
BaijaLal v. BulakLal, 24 C. 385,390 (1897). 
Where the right is an individual one, tho 
party may sue alone, and is not obliged to 
proceed under this seotion or s. 30, or Act 
XX. of 1893. Suits brought not to establish 
a public right but to remedy a particular 
infringomeut of an individual right, aro not 
within the section : Budreo Das Mukim v. 
Ghooni Lai Johurry, 23 0. 789 (1900). 

(8) Amcor All’s Mahomedan Law, cited 
in Kazi Hassan v. Saguu Balkrishna, 24 B- 
at pp. 176, 176 (1899); Dasondhary v. 
Muhammad, 33 A. 680 (1911). 
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wIh) devivcH any lioiiedt from an atliiiitted tvayfis eutitlod to buCj(J' iiud tlicic is 
110 qiiestiou of titore being any difference in the Hindu (2) and Mabonicdan 
law ; (3) in thib respect tlie cases bolding that a Hindu lias or bas not tlie rights 
in question follow cases decided with reference to Mabomedan law, and 
vice versd.{^) 

The question tiien arose whether this section in the last Code affected or 
did away with lights of suit which existed prior to and independently of 
it. That it did not, must, apart from judicial precedent, appear upon a 
consideration of the two following circumstances: Firstly, the Code was one 
which dealt with procedure. Presumably, therefore, it did not affect or take 
away existing substantive rights unless it said so. (5) Secondly, the section 
did not say so. To support the contrary contention, it would have to be 
read as if the words “ hui no other ^terson or •persom ’’ were inserted between 
the words Advocate-Geneial” and “may insiituie.^' The Legislature might 
have prohibited all suits other than those brought under the provisions of 

section, but it did not do so.(5) Passing to the case law, which it must 
be admitted was in a state of considerable confusion, we find that it was held 
that the riglit of a founder, or his heir, was not affected by this section, 
and a suit by them for enforcement of the trusts was one which could be 
brought independently of this section, under wliicli the}’ are not obliged 
to sue; (6) though of course they could, if they chose, institute their 
suit under this sectiond?) provided that it was of a character cognizable 
thereunder.fS) So also it was held that a general manager of a temple was 


(1) Saiyid Ali r. tSajjatl 35 A. 08 

(1912). 

(2) iS<'o Radhabai r. Ohininaji, 3 B. 27 
(IS78); Siiri (Janosh v. Kerthavrar, 15 R. (^5, 
(i3t) (1800); 'J’liackerscy r. llurhhum, 8 Ji. 
432, 450 (1884) [account; api)oinfrment of 
new trust-ecs ; scheme]. And see Srinivasa v. 
Raghava, 23 M. 28, 32 (1897); Nam Narain 
V. Ramoon Paurey, 23 W. H. 70 (1874); 
Ponnambala v. Varaguna, 7 A'l. H. i'. R. 117 
1872); Subbayya r. Krislniu, 14 M. 186,107, 
I99, 220, 221 (1890). Contra, boo Jan Ali r. 
Ram Nath, 8 C. 32 (1881); Raghubar Dial r. 
Kesho Ramauuj, 11 A. 18, 26 (1888) [but sop 
Shooratan v. Ram Pargash, 18 A. 227 (1890)]; 
Sajedur Raja r. Baidyanath, 20 C. (1892). 

(3) Abdul Rahman v. Yar Muhammad, 3 
A. 636 (1881); Zafaryab v. Uakhtawar, 5 A. 
497 (1883); Jawalu’a v. Akbar Husain, 7 A. 
178 (1884); Mohiuddin Sayiduddiu, 20 C. 
810 (1893). Soc Syud Ashoerooddeen i». 
SreemuttyDrobo Moyee,25 W. R. 557 (1876); 
Kazi Hassttii r. Sagun Balkrishua, 24 B. 170, 
176 (1899). (’ontra, see Phate )Saheb v. 
Damodar Prcmji, 3 B. 84, 88 (1879); Wajid 


Ali r. Dianuf-uldah, 8 A. 31 (1885); Luti- 
fiinnissar. Nazinin, 11 C. 33 (1884). 

(4) Sec Iyer, op. cil. cclxxv. e( neg. 

(5) Rai Budm* Das Mukini r. ('huni Lai 
Johurry, 10 C. W. N. 58J (1905); foil, in 
Ram Das r. Badri Narain, 29 A. 27 (1906), 
ill wliioh case the section was held not to 
aojJy, as the suit was brought by the whole 
body of pcrsoiiH who were authorized to 
administer the trust. See Kannsilla v. Ishri, 
32 A. 409 (1910); but see Bisheshwar v. 
Jaaodft. 17 C. \V. N. 622 (1913). 

(6) Satlmppayyar c. Periasami, 14 M. 1,15 
(1890); Shooratan Kunwari v. Bam Pargash, 
18 A. 227, 232 (1869). See disc Giyana v. 
Kandasami, 10 M. 375, 506 (1887). 

(7) iteo Chintaman n. Dhondo, 15 B. 612 
(1888); Shooratan Kunwaij v. Ram Pargash, 
sHpra; Narayana v. Kumarasami, 23 M. 537 
(1899). 

(8) tSee Lakshmandas v. Ganpatrav, 8 B. 
365, 367 (1884); Kazi Hassan v. Sagun Bal- 
krishua, 24 B, 170, 181 (1899); Sri Dhundi- 
raj r. Ganesh Dev, 18 B. 721 (1893). 



ciiUtled to bring a suit witli reference to the special eudowuient in charge 
of the special managerfl, the Court stating that it did not think that 
aach a riglit was intended to be affected by this section, for if it were, 
the rights which existed prior to it would be seriously restricted, and 
it was difficult to believe that the Code intended to restrict special rights of 
the cliiiracter in que8tion.{l) On the same principle, such suits as were per¬ 
mitted to worshippers before the enactment of this section have been held 
not to be restricted by it.(2) This section under the last Code was, in short, 
enacted to confer on suitors, iu cases falling within its scope, an additional 
remedy to any which they may have enjoyed before. It was as regards such 
persons cumulative and not restrictive. It further applied to persons who 
before its enactment had no right to take proceedings for the purposes mentioned 
in the 8ection.(3) It was as regards the latter mandatory, for it was only under 
this section that such persons can sue at all. But as regards others it was 
enabling and permissive. The question then in every case not instituted under 
this section was; Did the substantive law give a right of suit ? If it did, the 
ordinary procedure applied. If, however, under the substantive law it did not 
give a right of suit, as to a Collector or to a worehipper (if such be held to be 
the case), or the Court has not jurisdiction to grant a particular form of relief 
and so forth, then the suit must necessarily fail as not having been brought 
in conformity with the terms of an enactment under which, ea; hj-pothesi, it 
could alone succeed.' 

But whether the section was generally mandatory or not, it is obvious that 
i!o question of this nature could arise unless the particular suit came within 
its purview. To ascertain this it was necessary to examine the terms of the 
section itself. 

The second clause now makes it clear that the section is mandatory. A 
suit claiming any of the reliefs specified must be brought under and in con¬ 
formity with its provisions, or not at all. Any right of suit which existed in¬ 
dependently of its provisions has now been expressly taken away where the 
suit and relief are of tlie tliaracter mentioned in the section. Thus it has been 
recently held that where a trust is a trust created for a public purpose of a religious 
or charitable nature (as for instance a loaqf under Mahomedan Law) no suit can 
be brought for the removal of a duly appointed trustee except under this 
3ection.(4) 

Conditions of applicability of section.—The suit contemplated (a) is 


(1) Ncllaiyappa v, Thangama, 21 M, 406 
(1897). 

(2) Budi’oo Jlaa ])^ukiin v, Oliooni Lai 
Johurry, 33 C. 789 (1906). The docisions, 
however, are conflicting. See oases cited, 
ante, and in Iyer, op. cit. oexoi. 

(3) Ncllaiyappa Pillai v. Thangama Na- 
chiyar, 21 M. 406 (1897); Budroo Das 
M iiltim V. Chooni Lai Johurry, 33 C. 789 
(1908). 


(4) Saiyid AU v. Sajjad Husain, 35 A. 98 
(1912). It has been held that cl. 2, “ save 
as provided,” gives a choice of remedies, 
but that a suit brought for removing a 
trustee with the sanction of a Collector is 
not bad because the leave of the Court has 
not been obtained: Venkataraya Charlu 
V. Krishnama Charlu, 24 M. L. J. 897 
(1912). 
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i) in^raanJf +1 persons mentioned, (c) against trustees 

JWach ofTuat ft mentioned, (c) in cases where either there has been a 

waon ot trust or, if none, where the directions of rhe Court are necessary,(/) 

Ot Teliei oi the kind mentioned in the section. If the suit is one to 
which the section does not apply, then the only question is whether a 
light oi Slut exists independently of it. If a right of suit exists, and this is 
a question of substantive law, then the ordinary procedure prescribed for suits 
by the Code applies. 


1. Representative suit.—In the first place it is to be observed that the 
section relates only to charities in which the public are interested. The suit 
may bo instituted by certain public officers, namely the Advocate-General, 
the Collector, or by such other officer as the Government may appoint, such 
as, according to the N.W.l*. and Oudh Rules, the Legal Remembrancer. It is 
obvi us that such plainlifis can and do sue only as representing the public, 
and if instead d these public officers two or more persons having an interest 
in the trust sue vith their consent, they so sue under a warrant to represent 
the public as the objects of the trust.(l) The dispute must be, it has been said, 
(and will necessarily be if the terms of the section are followed), of such 
a public nature that the intervention of the Advocate-General or otlier public 
officer is necessary to decide if, and by whom, a suit should be brought to 
establish public rights.(2) It follows from this, that where a person or persons 
sue, not to estabhsh the general rights of the public of which the.y are members, 
but to remedy a particular infringement of their own individual right, though 
they may possess that riglit in common with others, a suit will lie in¬ 
dependently of the section. The suit contemplated is a representative 
one, and of necessity, therefore, other peiuons than those permitted to 
sue will be affected by it. Under it two or more persons may sue for 
llie benefit of themselves and the rest of the public interested. An objec¬ 
tion therefore that a plaintiff was suing to enforce rights common to 
himself and the class to which he belonged, and that this section did not apply, 
was, of course, overruled. When sanction is obtained under this section, no 
leave is required under sect. 30 (now 0.1, r. 8), In fact, the section is enabling 
in this sense that it dispenses with leave under that rule, when but for this section 
it might be neoe3sary.(3) 

In certain cases connected with public trusts there is uo question but 
that a right of suit exists, and has always existed, independently of this 
section. Where there is a particular injury to au individual, or number of 
individuals, which is not suffered by other members of the class or public 
interested in the trust; where these individuals, interested apart from 
others, sue to establish their own right which has been infringed, and to 
remedy only the particular grievance of which they con^pjain, then a suit 
may lie under the general law, either by the particular person whose right 


(1) Lakshmandafi v. Jagul Kishurc, 22 B. 0. 273 (1UU4). 

211), 220 (189G). (3) MacMochi v. Loo Chin, 0 C. W. N. 

(2) Maniian Bibou n. Kliadotn FToRHidn. 32 594 QdOrd. 
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has been infringed, or where there are numerous parties having the same 
interest, by one or more on behalf of the others similarly interested under 
the provisions of 0. I. r. 8. So if there be a trust intended for a class of the 
public, such as Hindus or Mahomedans, or for a portion of such class, such 
as a sect, each member of that class or sect is entitled, as of a personal or in¬ 
dividual right,(1) to free access to the temple or mosque for the purposes of 
worship,(2) and to present the usual offerings if any to the Deity and to perform 
other usual acts of worship. (3) If a trustee, manager, or any other 
porsnti interferes with such a right, the individual whose right has been so 
infringed may institute an ordinary suit in the ordinary Civil Courts for a 
declaration of his right, iniunction, and damages. It may be that several 
persons are similarly situated and interested. But the interest of a 
worshipper, though it may be a right enjoyed in common with others, is not 
a joint right vested in the whole body of worshippers and not vested in the 
individual,(4) The latter’s interest is generally an individual one. When 
this is so ho is entitled to sue alone to assert that individual right, and is not 
obliged to proceed either under this section or 0.1. r. 8, or Act XX. of 1803.(6) 
If the infringement of the right and the relief claimed are tlio same, several 
plaintifls may join in suing under 0. I. r. 1; (6) or if the conditions of r. 8 of 
that Order arc fulfilled, he or some may sue thereunder on behalf of himself 
and others similarly interested. (7) Should, however, tlie right in any ('ase 
be a joint and not a separate right, then either all jointly interested must sue,(8) 
or one or more must sue under r. 8 on behalf of the rest.(9) There is no doubt 
about llie procedure applicable in tlie case of infringement of a purely 


(1) Juwalu-u r. Akhar Huaain, 7 A. 27S 
(18S4); Auaudmv r. Sliaiikar, 7 B. 323 
(1882); Ram CIian<lra Ali Muhaininiwl, 35 
A. 197 (1913). 

(2) lb.; VcnkatdUihalapati t;, Sabbarayaiiu, 
13 M. 2!>3 (188!t); Kalidas .livratu (lor 
Par]arain, 15 15. 3UU (1890). 

(3) VengainuUiu v. Pamjareswaaa, (i M. 
151 (1882). 

(4) Baija Lai v. Bulak Lai, 24 O. 3S5, 3iKi 
(1897). 

(G) Jawalira Akhar Husani. 7 A. 178 
(1884); Baija Lai r. Bulak lial, m/pra ; Sub- 
barayadu r. Asanali, 23 M. 1(H) (1899). In 

iHitifunnisKa Nazinin, 11 (\ 33, 37 (1884), 
tliR bull was hoM t'Afall witliiu 8. 539, and aa 
rcgardH the ap]>Hcal»ility of h. 30, it Sfenia to 
have bcon thought that tlic causa of action 
was not a several one aa also apparently in 
Jan Ali V. Ram Nath, 8 0. 32 (1881). If, 
however, a right is a several individual on© 
and the suit is brought to assert that right, 
it is not correot to say that a plaintiff must 


sue cither under s. 30, 8. 539. or s. 14, Act XX. 
of }8t>3. 

{(>) Kalidas Jivi'am r. (.lor Parjarani, 15 B. 
309, 319 (1890). 

(7) See Dliunput Hingh v. Parosh Nath, 21 
i\ 180 (1893) [where five persons sued on 
behalf ui the Jain Situmbary Soeiety, or 
KoctJ; Fernandez v. Rodrigues, 21 H. 784 
(1897) [whore churchwardens sued on Ixjlialf 
of themselves and all otlu'r parishioners 
against the vicarj; (lana]>ati Ayyan v. 
Savithri Amraal, 21 M. JO (1897) [where twf> 
Brahmans sued on behalf of the Brahman 
community]; Monmotho Natli Das v. Harish 
Ohandra Do-s, 33 G. 905 (1909) [when' eertain 
■jxjrHons sued on lichalf of the Matclian com¬ 
munity of Chatra]. See other cases in notc*B 
1 o sect. vW, nnie. 

(8) Jawahm v. Akbar Husain, 7 A. 178 
(1884); Baija Lai v. Bulak Lai, 24 0. 385 
(1897). 

(9) Ih. 
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Xn’ivate riglit. It may be that the infringement of the individual right is caused 
by a broach of trust, as -where in the case of .an institution for public 
-worship the right, to such -worship is obstructed or denied to a person 
interested in the religious trust. But the right infringed in such cases is 
an individual right. For instance, though others may have similar and 
c.ommon rights, these may not have been infringed, in which case the in¬ 
dividual is interested apart from all others of his class, and the relief to 
which he is entitled is particular relief designed to meet the necessities of 
liis individual case. Instances such as these do not come within the purview of 
this section at all,(l) Ordinarily, the nature of the suit and the specific relief 
claimed exclude any difficulty; but this might arise if the relief sought was 
not merely the remedying of a particular grievance by damages or injunc¬ 
tion, but general administration of the tmst. Such relief would not 
ordinarily be necessary; but should that be the case, it would be necessary 
to determine whether a suit based on an individual and separate cause of action 
might claim such relief independently of the ju'ovisions of this section, 
that is, whether a general administration could bo obtained in aid of the 
individual right alleged. Probably such a case could hardly occur, as in 
most cases where such relief was sought it would be found that the case was 
one where a pubbo right had been infringed, but if it did it would seem on 
principle that umch a suit would not come within the section. Other 
instances of the enforcement of personal and individual rights will he found 
in the class of cases to which reference will be made, where the suit is 
brought to enforce the personal claim of the plaintiff to be a trustee br to be 
co-trustee, or to vindicate the right of management in the case of obstruction 
offered to one vested with and actually exercising the right of management 
at the date of suit. Where, however, a party is not interested other-wise than 
in connection with others for whom as well as for him the trust is intended; 
where the suit is brought in the interest of the public, no special injury distinct 
from that suffered by the general public having been suffered by the 
plaintiff; and where the same relief is sought under the same circumstances 
as those mentioned in this section;—^in such cases only is it that the question 
arose whether the section was or was not mandatory, that is, whether suits 
of the character mentioned in the section could only be brought with leave in 
accordance with its provisions and not otherwise, a matter which has already 
been dealt with. 

2. Persons -who may sue. —These are either particular public officials, 
viz., the Advocate-General, the Collector, or such other person (as in the N.W.P. 
the Legal Kemembrancer) as are appointed by Government to exercise the 
powers conferred by this section. 

e* 

(a) Advocate-General or other public ofiScer. —The Advocate- 
General in the Presidency-towns corresponds -with the Attorney-General 


(1) RamadoB v, HaDumaiitha Rao, 36 a suit regarding the iioreditsry trusteoship 
M. 364 (1911), this section does not apply to of a private family. 
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ill England.(l) So far as tlie trusts are concerned lie only represents tlie 
public,(2) and is bound by all acts and omissions of the manager •which are 
not in themselves fraudulent.(3) The de jure managers and trustees of a 
public charity losing‘their right by limitation to oust the de facto trustee does 
not confer on the latter immunity from suit on the part, of the Advocate- 
General.(4) He may, in the Presidency-towns, maintain a suit in his own 
name, or some relators may in such to'wns, with his sanction, sue.ffi) And 
since the Code of 1877, this section has expressly enacted that tlie Advocate- 
General may sue.(6) A Bill filed by one Advocate-General does not abate by 
the fact that the latter leaves the country.(7) Tliough the Advocate-General 
may sue, it is not necessary that he should be made a party cither a.s a plaintiff (8) 
or as a defendant, although if he be made a party defendant and ajijiears by 
counsel he will be e.nf itled to costs.ffl) He is at liberty to intervene at any stage 
of the litigation (10) and is entitled to be heard.(ll) There was, however, 
no public officer in the Mofussil entitled to bring suits which the Advocate- 
General could, and can now, institute in the Presidency-towns.(12) But where 
the Advocate-General was made a party in a suit brought at the instance of a 
person, and instituted in the Mofussil. and the Advocate-General employed 
counsel, he wa.s held entitled to get the costs of such counsel and other 
expenses of the suit.(13) Wliere a suit by the Advocate-General at the 
instance of I'elators was dismissed, and f he Advocate-General did not appeal, 
the relators who were not parties to the suit were field innompetenf, to appeal 
on their own account.(14) 

(fd 'other persons may sue.--Two or more persons interested in the 
trn.st may, with the consent in writing of the Advocate-General, (hdlector. oi- 


(1) Advocate-General of Bombay c. Adamji, 
30 B. 474 (1905). As to the offloo of Advo¬ 
cate-General, 800 Articles in 7 Madras J.aw 
.Tournal, pp. 01,91, and I vor’s Hindu Endow¬ 
ments, ooxcv. 

(2) Advocate-General v, Bai Puiijiibai, IK 
B. .Ifll, flOl (1894). 

(3) Ib. [former suit by trustees; subse¬ 
quent suit by Advocate-General barred]. 

(4) Lakshmandas v. Jugul Kishore, 22 B. 
2I(i (1896). 

(r>) See Attorney-General c. Brodio, 4 M. 
I. A. 190 (186if); sec also Dhunooovorbhai o. 
Advocate-General, 1 Bom. L. B. 743 (1899); 
Srinivasa ®. Baghava, 23 M. 28, 30 (1897). 

(6) Shri Ganesh Keshavrav, 1C B. 62C, 
636 (1890); Hori Dasi t>. Secretary of State, 
S C. 228 (1897). 

(7) Strettel v. Palmer, 2 Mor. Dig, 104 
(1816). 

(8) Lakshmandas v. Ganpatrav, 8 B. 360, 
367 (1884). 

(9) Hori Dasi v. Secretary of State, fi C. 


228 (1879). 

(10) Advocate-General v. Muhammad Hti- 
aeni, 4 B. H. G., 0. 0. J. 203, 206 n. (1867); 
as to the bringing in of now relators and dis¬ 
missal of the old, see ib., and as to death of 
relator, iStrottel v. Palmer (1816), 2 Mor. Dig. 
104. 

(11) Attorney-General c. Brcdie, 4M. I. A. 
190, 200 (1846). 

(12) Rangasami Naickan c. Varadajqia 
Naickan, 17 M. 402,46C (1890); Brojomohun 
Dass r. Hurro Lall, 5 C. 700 (1880); Shri 
Ganesh v. Keshavrav, 16 B. 020, 636 (1890). 
It has been said (Iyer, op. oil. ccxcvi.) that 
it is doubtful whether this statement is 
correct so far as regards the charitable institu¬ 
tions which were governed by Regs. XIX. of 
1810, and VII. of 1817, and that the Collector 
mnst be regarded as such official. 

(13) Hori Dasi v. Secretary of State, 0 (’. 
228 (1879). 

(14) Jan Mahomed v. Syed Nurudin, 9 Bom. 
Jj. R. 996 (1907); 32 B. 166. 
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Other officer, sue. Wlien the suit is brought by sucli relators the suit is in 
their name, and not in that of the Advocatc-6eneral.(l) Where the suit was 
filed by only one plaintifi with consent, and the plaint was afterwards amended 
by the addition of a second plaintiff, the suit was held defective even though f he 
Advocate-Comeral liad given his consent to .such ainendment.(2) 

(c) If interested.—The words “ an irUerest ” were substituted for tlie 
words “ a direct interest ” by .seet. 44-, Act VII. of 1888, prior to which it had 
been held that a worshipper at a mosque iiad not a direct interest; (.3) 
nor had managers of a templc.(4) The first decision was, however, rightly 
dissented from, it being pointed out that it was difficult to imagine whoso 
interest in a mosque is dircet if the inteTc.st of woi’8ld])pe.rs is not.(5) 
Tlie effect of the amendment has been to widen the class of persons wlio 
(mtitled to maintain an action under this scetion,(6) and it is now clear 
that persons liaving a right to worship arc interested.(7) But the mere 
possibility of an interest, or the mere possibility of succession, does not give 
a right to sue as the interest must be an existing one and not a mere 
(!ontingency.(8) Thus the representative of the founder or the, beneficiaries 
under the trust may he said to have an interest in the trust so as to 
entitle them to call for its administration; but a person cannot, it has 
been held, be said to have an interest in a trust merely because be is 
the possible successor of the present holder of the. office.(9) Officiating 
priesf.s, as also persons who aei, as yandas or guides and priests of tlie 
])iJgrims, have an interest ;(10) and persons ex officio concerned in the performance 
of worship and entitled to maiutenanee from the temple funds.(11) 

(d) With sanction.—The section requires that sanction for the instifu- 


(1) Panohoowrio Mull v. Chumroo Tjall, 3 (\ 
5(13, 571 (187S); Thaokersoy v. Hurbhum, 8 
P, 432, 452 (1884); Srinivasa v. Raghava, 23 
M. 28, 30 (1897). Ah to tho Advocato- 
Gencral suing with rolator-s for purjwsps of 
coats only, see Strottid v. Palmer, 2 Mor. l)ig. 
104 (ISlfi). 

(2) Barvoa Sidik r. Jaiuudin, 30 H. fl03 
(1906). 

(3) Jan Ali Ram Nath, 8 0. 32 (1881). 

(4) Narasimha v. Ayyan, 12 M. 157 (1888) 
[but 8CR Subbayya v. Krishna, 14 M. 189 
(1890)]. Contra, Manohar v. Lakhmiram, 12 
IJ. 247 (1887), where the manager was held 
to have a direct interest; s. c., in Pidvy 
roaueil,4C. W. N. 23 (1899). 

(5) Jawahra r. Akbar Husain, 7 A. 178, 
184 (1884), 

(6) Shailajananda i’. Uiuoshanunda, 2C.L. 
J. 460, 470 (1905). 

(7) Sajodur Raja v. (loiu- Mohun, 24 C. 
418, 427 (1897) [two of tho plaintiffs had a 


larger interest, for one had Is'on |Mu-forrning 
the dntie.'i of a inohunl and another the 
ponjatri]; Ohintaman >\ Bhoiido, 15 B. 012 
622, 023 (1888); Manohai' v. Lakhmiram, 12 
B. 247 (1887) [priests taking p<art in wor- 
.shipj; s.c.,24B.50 ; JugulKishorow. Laksli- 
niandas, 23 B. 659 (1889) [pujari and five 
other worshippers]; Chhitaman v. Dhondn, 
15 Jl. 612 (1888) [|)IaintiffR worshippers and 
doHcondanls of original founder]; Radhabai 
f\ Chimnaji Bin Jali, 3 B, 27 (1878). 

(8) Mohiuddin v. iSayidiiddin, 20 G. 8U>, 
816 (1893); Budh Singh v. Nivadbaran Roy, 
2(1.L. J.431,441 (1905). 

(9) Budh Singh v. Nir/ dbaran Roy, supra ; 
and see as to descendants of found<ir, Jagga- 
moni 15. Nilmoni, 9 0. 75 (1882). 

(10) Shailajaiianda ?>. Umeshanunda, 2 C. 
h. J. 400 (1905). 

(11) Ram Churn I'enary y. Protap Chandra 
Thitt, 2 V. L. J. 448 (1880). 
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trion of the suit should he obtained from the Advocate-General, or the Golleotor 
or other officer appointed by the Local Government (such as in Allahabad the 
Legal Remembrancer), (1) as the case may be. An Assistant Collector discharging 
the duties of the Collector during his illness cannot grant sanction under this 
seotion.(2) The object of such sanction is to guard charitable trusts from abuse, 
and for that purpose to prevent such proceedings from being instituted for no 
other reason than because it is known that the costs will be payable out of the 
charity funds.(.5) Where, however, a person has capacity to sue, the motives 
that actuated him do not affect his capacity and will not by themselvc.s defeat 
a suit for which sanction has been obtained.fd) The Advocate-General, Collector, 
or otiicr officer is required to exercise his judgment before giving consent.(5) 
Where the language of permission indicated that as regards the interest of the 
plaintiffs the Collector did not exercise his judgment, it was held to be 
a mere irregularity within sect. 578 (now 99), posi.{6) But it has also 
been hold, that the consent in vTiting must be a specific permission 
given to two or more persons by mime; and that a permission given 
to one applicant by name “ and another ” is not a suUiciont compliance with 
the terms of the section.(7) The suit brought under this section must 
correspond with the sanction, as no reliefs can be awarded which are not 
contained in the s(ic,tion.(8) It has been held by the Allahabad High 
Court that the obtaining of sanction is a pre-requisite for the institution of 
the suit, and that the section cannot be read as moaning merely that the 
Courts cannot proceed with the suit ab'eady instituted until that consent has 
li ^en obtifined, and that therefore if no valid consent is given before the 
institution of the. suit, tlie mistake, cannot be subsequently rectified, unless 
by means of withdrawal, with permission to institute a fresh .suit.(9) The 
Advocate-General may give consent to the institution of a suit, but not for 
the amendment of a defective suit.(lO) And the Court’s action after the institu¬ 
tion of the suit in making a defendant a plaintifi' lias been lield not 
subject to the consent of the Advocate-General.(ll) Nor is consent necessary 
for the amendment of the plaint by mentioning particulars of the brencli of 
trust.(12) 


(J) N.W.P. ft. Oudh Rules, 1893, p. 114. 

(2) .SomchaTid r. C'hhagnnlal, 3.5 9. 243 
(I9IJ). 

(3) iSajcdur Raja r. (iour Mohun, 24 G. 
418, 421,425 (1897). 

(4) Manohar v. Lakhmiram. 12 B. 247, 259 

(1887). * 

(•'3) Sajodur Raja v. Gour Mohun, 24 0. 
418,428(1897). It has boon hold that undor 
the former Oodo a person having a special 
right (such as one next entitled to Ix" 
trustee) was entitled to file a suit under 
8 . 589 without, sanction: Cunniah Chetty 
K Ramanuja Ohanar, 24 M. L. J. 48 (1912). 

m ib. 

(7) Copal Dei Kanno Dei, 20 A. 162 
(1908). 


(8) Hayad Huasoin?.’. Collector of Kaira, 21 
35, 257 (]89r>); .Srinivasa v. Venkata, 11 W. 
148 (1877). 

(9) Copal Dei v. Kanno Dei, 20 A. i02 
(1903); the Maflras High Court, however, in 
Ramayangar v. Krishnayyangar, 10 M. 18{» 
(1887), appear to have hold the other way. 
Soo Iyer’s Hindu Endowments, ccxc. 

(10) Daises Sidik v. .Tainudin, 30 B. 003 
(1906). 

(11) Rani Churn Tewary v. Protap Chandra 
Dutt,2aL. J.448{1880). 

(12) Dhanjibhoy Raghoo v. MeheralJy Moraj, 
9 Bom. L. R. 901 (1900). But see Abdul 
Kehinaiiv. Cassiin Kbrahim, 36 B. 168(1011), 
wliere sanction a condition precedent to 
amendment. 
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3. Against w.on. suit .a. .e 

thfTeaS “ed to.rD^TLc plaint znuBt allege that the defendant 

is a trustee!, and if that is denied by him it must be established by tiie evidence. 
Wliere the jilaiiitiff’s case was that the defendant was a trustee of the Mdudif 
in dispute, the Mandir being public charitable property, and that the defendant 
should be roinoved from his possession for breacli of trust and the Court’s 
dhection given as to administration of the trust, it was held that the suit was 
within these sections.(2) It has doubtless been held that where there is a claim 
for administration of the trust which falls within the section, a claim to eject 
an alienee may be joined with it.(3) But the latter claim does not come within 
the scope of the si^ction, is open to the charge of misjoinder, and this decision 
has been dissented from.(4) It is on this principle, namely, tliat the section is 
directed against trustees, that it has been held that as against strangers it does not 
apply; (5) such as alienees from the truateo (6) or trespassers.(7) There is 
no doubt but that claims by trustees against persons who are strangers to the 
trust, and who set up a title hostile thereto, such as alienees and mere trespassers 
holding adversely thereto, arc not within the scction.(8) 

But a jie.rson who recognises the trust and has assumed, though it may 
be without aiithority, the right to administer, and, in faet administers it by 
virt-iie of his alleged title a^s trustee, stands on a different footing. A trustee 
may be such de jure or de facto. A person who, without title, cl\ooa<‘s to tahe 
upon himself the character of tnLstee, becomefl a trustee de so7i iorl. He is 
liable to account for what he has done and received while so acting, and cannot 
be hoard to say for Ids own benefit that he had no right to a<5t as 
truatae.(9) Though a trustee tie. son tort and a trustee of a constructive, trust 
have been used as synonymous,(10) the two are not the same thing. While 


(1) Subbayya v. Krishna, 14 M. 186, 190 
(1890). 

(2) (xirdharlal Naranlul, \ k Bom. L. U. 
1135(1912). 

(3) Sajedur Raja c. (Jour Mohun, 24 0. 
418(1897). 

(4) Budh Singh v. Niradbaran Roy, 2 C. K 
J. 431, 439 (1905); Budree Das Mnkiiii r. 
Chooui Tjal Joliurry, 33 C. 799 (UK)6), 

(5) Kazi Hassan v. Sagun Balkrishna, 24 
B. 170 (1899); Budree Das Mukim v. Chooni 
Lai Johurry, supra. 

(6) Lakshmandas v. Ganpatrav, 8 B. 305 
(1884); Sheoratan Kunwari v. Ram Pargash, 
18 A. 227, 232 (1896); Huseni Begam v. 
Collector of Moradabad, 20 A. 46, 49 (1897); 
Kazi Hassan v. Sagun Balkrishna, 24 B. 170, 
181 (1899); 8. c., 1 Bom. L. R, 049; Budh 
Singh V. Niradbaran Roy, 2 C. L. J. 431 
(1905); Budree Das Mukim v. Chooni Lai 
Johurry, 33 C. 799 (1900). 


(7) Vishvanath Govind r. Rambhat, 1.5 B. 
148 (1890); Augustine c. Mccllycott, 15 M. 
241, 246 (1892); Srinivasa Ayyangar v. 
Srinivasa Hwami, U1 M. 31, 32, 33 (1892); 
iShri Dhundiraj OaiioNli, 18 B. 721, 733 
(1893); Muhammad v. Kallu, 2J A. 187, 188 
(1899); Budree Das Mukim v. Chooni Lai 
Johurry, mpra. 

(8) But whore the aHcneo denies that 
the property is a public trust for religious 
purposes he is a necessary fiarty to the suit, 
thoi^h no relief can be given against him 
by ejectment: OoUootor of Poona v. 
Bai Chanchabai, 36 ?c.470 (1911). 

(9) Godeh’oi’a Trusts, 2nd ed. 30; 
Ghelabhai Uderam, 36 B. 29, 34 (1911); 
Malhar v. Narsinha, 14 Bom. L. R. 1135 
(1912). 

(10) Jugal Kishorc v. Lakshmandas, 23 B. 
at p. 604. 
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there cannot be both an express and constructive trust in respect of the same 
subject-matter, a person may be trustee de son tort either of an express 
or constructive trust. There may be, for instance, an express trust admitted 
by both plaintiff and defendant. Both may claim to be trustees, though only 
one under the circumstances can, in fact, have title. If, in fact, the defendant 
bo found to have no title, then he is a trustee de son tort of the express trust. 
Again, a trustee de son tori of an express trust may become such of a con- 
.structive trust. A suit under this section lies against a trustee of an express 
or constructive trust, and whether such trustee be de jure or de son tort.(l) It 
docs not, however, follow tliat because the defendant is a trustee a suit 
brought against him is necessarily within the section. Its other conditions 
have to be fulfilled. So where a plaintiff sues a trustee, alleging that he is a 
00 -trustee but has been excluded from a share in, and in the jn-ofits of, the 
management, he does not sue on account of any such breach of trust as is con¬ 
templated by this section, nor can he be said to require the direction of the 
(Jourt for tlie administration of the trust, and such a suit therefore does not 
come within tlie section; (3) nor a case of contest as to who are the lawful 
irustec.s, both claiming to be sucli; (3) nor a suit by a person (wlio has sonio- 
thing more than a mere interest in the trust as worshipper or object of the 
charity) to enforce a vested right to see that ccilaln religious and (diaritabh; 
endowment.s arc managed by a person entitled to manage them, a.s being the 
members of a particular religious institution or brotherliood ; (4) nor a suit 
for the vindication of the right of management wliich was vested in and 
a'itually being exorcised by tlic plaintiffs and those they represent at tlie dat<! 
of tiic obstruction complained of, notwithstanding that those who caused tlie 
obstruction had been nominated as trustees.fb) In all such cases iii will be 
found that they proceed upon the ground that, though there may have been a 
trust and trustee, there was no breach of trust or necessity for administration, 
or the relief sought was not that mentioned in the section, or the rigid sought 
to be enforced was of a personal and iirdividnal character. Where, on the 
other hand, administration of the trust is necessary, and relief is sought which 
is witliin the scope of tlie section, a suit will lie against a person alleged to be 
ill the position of a trustee de son tort. So parties who did not them¬ 
selves claim to be trustees, but alleged that the trusteeship was vacant, might, 
it was held,(6) sue under this section persons wrongfully claiming to be and 
acting as trustees for an order appointing new trustees. And where a suit 
otherwise fell within the terms of this section, a former trustee and a 
repi'esentative of a former trustee were allowed to bo added with a view to relief 
being granted jigainst them.(7) 


(1) Budree l)as M^kini n. Chooiii Lai 
Joharry, 33 0. 709 (1906). 

(2) Miya Vali v, Sayed Bara, 23 B. 490, 
499 (1896). See Athavalla v. Gouac, 11 >1. 
283 (1888). 

(3) Vishvanath Govind v. Bambhat, 15 B. 
148, 162 (1890); Manijon Biboo v. Khadcm 
HoBBcin, 32 C. 273 (1904). 


(4) Giyana Sambaudiia v. Bandasami 
Tambiran, 10 M. 376,606 (1886). 

(6) Navroji Manokji v. Uastui' KbaTsodji, 
28 B. 20.64 (1903); s. c., 5 Bom. L. R. 746.. 

(6) Netai Rama t’. Vookatacliarulu, 26 M. 
460 (1902). 

(7) Sayad HusBeiniuian v. Gollector of 
Kaiia, 21 B. 48 (1895). 

2 B 
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4. The trust must be a public one.—The section picsupposes the 
existence of a public trust and a suit for the administration, either partially 
or completely, of that tru8t.(l) It enables the persons mentioned therein to 
sue trustees to enforce the better administration of the tru8t.(2) Where, however, 
it is said that the section presupposes a trust, this does not mean that the defen¬ 
dant must admit the trust before the section can apply, but that the suit must 
proceed upon the allegation of the existence of a trust which may or may not 
be admitted by the dofendant.(3) 

Private trusts concern only individuals or families for private convenience 
or support. By public trusts may be understood such ns are constituted for 
the benefit either of the public at large, or of some considerable portion of it 
answering a particular description. In private trusts tlie beneficial interest is 
vested absolutely in one or more individuals, who are, or within a certain time 
may be, definitely asoeidained, and to whom therefore oollectivelj', unless under 
some legal disability, it is, or within the allow'ed time will be, competent to 
control, modify, or determine tire trust. A public or charitable trust, on the 
other hand, has for its objects the members of an uncertain and fluctuating 
body, and the trust itself is of a permanent character.(4) A trust is none the. 
less a trust for a public purpose if its main object is the support of fakirs of ii 
particular seot.(5) The trust may be charitable, such as for the relief of the 
poor, or the advancement of learnring, religiorr, or objc.c.ls of general public 
utility, or religious, though all religious uses are charitable uses. Thouglr. there¬ 
fore, the seotiou, as originally enacted in the Code of 1877, did trot contain the 
words “ or religious,” there is little doubt but that tlie Legisliitirre inlrettded the 
section to embrace both oliaritable and leligiorrs purposes.((!) It was, however, 
held tliat the oorre,spending section in the Code of 1877 did not apply to religious 
eudowmetrls,(7) and therefore in the Code of 1882 the .section was altered to 


(1) Jainal*u<l-tlin Miijtaba Husain, 25 A. 
u:H 

(2) Srinivasa Avvanffar r. Srinivasa Swaini, 
10 M. 31. 32 (1892). 

(3) Budli Singh v. Niradbaran Roy, 2 
C. L. J. 431 (]y05); Shailaiananda Dut v. 
UmcHhauanda Dut, 2 C. L, J. 4(30 (1905). 

(4) Lowin on lYusts, 18; and see generally 
aa to this section, P. B. Ganapathi Iyer’s 
Laws relating to Hindu and Mahommedan 
Koliginus Endowments. See the following 
cases as to whether trusts are public: Jugal 
Kishorc v. Lakshmandas, 23 B. 069 (1899); 
Manoliar v. Lakhmiram, 12 B. 247 (1887) 
I'Truflt for Hindu idol and temple] j Dakhin 
Din V. Raliiniunnissa, 10 A. 412 (1894); 
Girijanund v. Sailajanund, 23 C. 046 (1896); 
Bhugobutty Prosouno r. Gooroo ProBonno. 
25 G. 112 (1897); Jagadiudra Nath v. 
Heinonta Kumari, 32 0. 129 (HX)5). As to 


English Equity govenung tlie relit J iu res]X'ct 
of Hiuducharitablctrusts.see Sayad Hus.Hoiii- 
mian t\ ('oUector of Kaira, 21 B. at p. 52 
(1895); Bikani Mia v. Shuk Lai, 20 0. 110, 
F. B. (1892); Mahomed AhsanuUa v. Amar 
Cluind. 17 0. 498 {1889}; Mahomed Israil v. 
Sasti Churn, 19 0. 412 (1892). See as to 
d^imstlian of idol: Radhabai v. Chimnaji, 3 B. 
27 (1878), and Savasthan ; inshri Ganesh v. 
Kesharav, 15 B. 025, 635 (1890); Chintamon 
V. Dhondo, 16 B. 612 (1888); and private 
trust : Satnappayyar v. Poriasaini, 14 M. 1, 7 
(1890). ^ 

(6) Malmnt Puran Atal v. Darshan Das, 
34 A. 48 (1912). 

(6) See Thanga Karappa v. Arumaga, 6 
M. 383. 384(1882). 

(7) Ib.; Girjana i>. Kandasami, 10 M. 375, 
506 (1886); Thaekorsoy v. Hurbhiiiii, 8 B. 
432, 460, 461 (1883). 
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expressly include religious trusts, in consequence of these rulings and douhts 
which had been entertained. The contention that, while there exists the special 
enactment, XX. of 1863, for the proper appropriation of endowments of lands 
relating to temples, the words “ religious purposes ” should be considered as 
referring only to cases where the endowments do not relate to temples, has been 
overruled.(1) 

The public trust may also be either express or constructive. The first 
are those which arc raised and created by act of the parties, and are declared 
by them either in word or writing. A constructive trust (to which this section 
also, though not the English Statute, applies) (2) is one arising, not by the 
act of the party, but by operation of law, where a trustee gains some personal 
advantage by availing himself, and tlirough the medium of his situation as 
trustee.(3) It is imposed on such a person to prevent him from holding for 
his own benefit an advantage gained by reason of the fiduciary relation sub¬ 
sisting between him and otliers, and for whose benefit only it is his duty to 
a(;t.(4) So, if a lease were the subject-matter of a public trust, a constructive 
trust would arise if a trustee renewed the lease in his own name. He would, 
in such case, be deemed to be a trustee for those interested in the original term. 
And this would bo equally so if the trustee was trustee of right or trustee dc 
non tort. And were there a broach of such constructive trust, by making away 
with the renewed lease or not applying its benefits to the purpo,ses of the trust, 
there would be such a breach of trust as is referred to in this section.(5) It 
has been recently held that where it is proved that certain property has been 
held for many generations for such purposes as the support ol fakirs, and there 
is no evidence that the property was ever held for any other purpose, the Court 
ouglit to presume the existence of a charitable or rcUgious trust within the 
moaning of these sections.(6) 

Where it was objected that the section was limited in its action to .suits 
relating to property, and that its operation could not be extended to spiritual 
offices, it was held to be applicable where it is sought to remove the trustee 
from a religious office, if, as the holder of such oilieo, ho is called upon to 
exercise business functions cither as trustee or as maiiagei' of temple funds 
and properties, and thus necessarily possesses civil rights and consequent 
liabilities.(7) 

5. There must be a breach of trust or necessity for directions.— 
Nextly, assuming that there is a trust and trustee, it must be ascertained whether 


(1) Narasimba c. Ayyaii, 12 M. 15/, 158, 
159 (1888). 

(2) Soc Subbayy^ v. Krishna, H M. 186, 
202, 216 (1890); Jugal Kishore v. Lakeb- 
manda8,23 B. 659 (1899); s. c., 1 Bom. L. K. 
118; Manohar Ganesh v. Lakhmiram Govind- 
ram, 12 B. 247, 205 (1887); affd. 24 B. 60 
(1899). 

(3) Lewin on Trusts, 196,11th cd.; Budreo 


Das Mukim w, Cliooni l,al Juhurry, J3 G. 
789, at p. 806 (1906). 

(4) Id.; Godofroi Trusts, 2ud od. 193. 

(5) As to such, vide post; Budrcc Das 
Mukim V. Chooni Lai Johurry, supra. 

(6) Mahant Puraii Atal v. Darshan Das, 
34 A. 468 (1912). 

(7) Sbailajananda v. Umoshananda, 2 
C. L. J. 460 (1905). 
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thsre is a breach >f trust. If not, then the direction of the Court must be 
required for the administration of the trust, A breach of trust is not neeessarv. 
It is sufficient if there be a public trust, and the diiection of the Court is con¬ 
sidered necessary for its adniinistration.{l) If there be neither a breach of 
trust (2) nor necessity for such directions,(3) then the section does hot apply. 
As to evidence of breacli of trust and tlie gi’ounds which will justify removal for 
breach of trust, see easels below.(4) 

6. The suit must be for relief of the kind mentioned.— Lastly 
though some or even all of the other elements stated in the section arc found 
to east, a suit will not be within it unles.s the relief sought tJjerein is that which 
is cxpreaaly or impliedly mentioned in the seetion.(5) No difficulty arises as 
regards the relief expressly mentioned in clauses (a) to (p). Contention has cvei- 
taken place as to what may be held to be included in the words “sucli furtlier 
or other relief as the nature of the case may require.” 

file general clause ought to be read with the hve preceding aporiSed 
clauses; ami the nature of the. relief which may be properly granted under 
it IS of tlie same character as the reliefs wliieli may be granted umlei the pie- 
ceding clauses. The five specified clauses are not merely illustrative, but' furnish 
an indication of the nature of the relief which may bo granted in a suit under 
this section.(6) This clause must be read with wliat has preceded as referving 
to fui'ther relief to which the piai'ty may be entitled, which arises out of the 
existence of the trust in respect of which the suit has been brought. (7) On 
this ground it has been held that a suit which has been instituted simply and 
solely for the purpose of having a declaration that certain property ts trust- 
property, and which was in no way a suit for the administration of the trust, 
or the removal of the trustees, or for any of the purposes referred to, was not 
witliin the section.{8) It may, however, be that in a suit for such purposes ii 
declaration may be incidental and ancillary thereto.(9) Within the words 


(1) Kagliubar Dial v. K(‘sIh» lltniiaEuj, J1 
A. 18.22(1888); aoinNutiRatnti,#'. Vonkata- 
uharulu, 20 M. 450 (1902), ihougli there was 
IK) brottuh of trust the case was lield to be 
one where the dii-cction of the Court was 
required. 

(2) Sue c.fj., (.iir|aiui Samhandhui;. Kanda- 
HUQii '.I’ambiran, 10 M. 375, 506 (1880); Mijo 
Vali i\ Saya<l Buva, 22 B. 496, 499 (1896); 
J^uoroji Manokji v. Dastur Kharsedji, 28 B. 
20, 54 (1903), where the cause of acfcipn was 
held not to be an alleged breach of trust. 

(3) See c.g.f Miya Vali v. Bayad Bava, 
(nipra. On the other hand, in Ncti Rama v. 
^ eiikatacharuJu, sujtra, the case was held to 
he within these words. 

(4) Shailajananda v. Umeshanauda, 2 (?. L. 
d. 4 HO (1005); Ohintaman i\ Dhondo, 15 B. 
612 (1888); Damodar v, Bhat Bhogo ].Aal, 22 


B. 493 (1896); Aniiaji Kaghuuath r. Nara van, 
21 B. 566 (1894); Ananlanarayana v. KntU* 
lain, 22 M, 481 (1899); Girdharlal v. NiirauJal. 
14T^om. L. R. 1135 (1912). 

(5) Boo Jan Ali v. Ram Nath, 8 C. 32, 34, 
35 (1881); Budreo Das Mukim v. Ohooni Lai 
Johurry, 33 C. 789 {1JH)6), 

(6) Budh Singh v. Miradbaran Roy, 2 (J. L. 
J. 431, 438 (1905); Budree !^as Mukim v. 
Cliooni Lai Johurry, aujyra: Sir Dinsha 
Maiiokji Petit v. Sir Jamotsi, 33 B. 609 (1908). 

(7) Jamal-uddin i\ Mujtaba HiiRain, 25 A. 

631 (1903). ^ 

(8) Ib, 

(9) See Kazi Hassan v. Sagun Balkrishna, 
24 B. 170,181, j)cr Ranado, J., who said only 
that a suit by a beneficiary for a declaration 
against strangers was not barred by this 
section. 
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“ further or other relief ” is, it has been held, a decree for an account.(l) This 
is now expressly mentioned in clause (d). Before a scheme can be settled for 
the management of a temple and its funds, an account of the trust property 
must be taken. Until the trust funds are ascertained it is impossible to settle 
a 8cheme.(2) The Calcutta High Court has in one case held that a suit for 
the removal of a trustee, and for the recovery of trust property from the hands 
of a third party to whom it has been improperly alienated by the trustee, falls 
within the section.fS) But this decision has been dissented from in the same 
Court,(4) in which it was lield that persons claiming a title purely adverse to 
a trust are not proper parties to a suit for the execution of the trust. The 
Allahabad High Court has also held that the alienees are not proper parties, 
that a prayer for recovery of possession is not entertainahle under this 
.section, and that a suit for 'such purpose could be instituted only by the 
trustee.(5) 

T'he High Courts at Calcutta,(6) Bombay,(7) and Allahabad (8) have held 
that in a suit under this section the Court may remove a trustee hostilely for 
breach of trust, and that the section applies both to contentious and non- 
oontcntiou,s cases. Such relief was liehl to be involved in clause (b) of the former 
.section, or to be included in “ fiirfher or other relief.” Tiie Madras High Court, 
however, held, tliough at one time there was a difference of opinion on tlic point, 
that a suit to remove a trustee did not lie under this section.(9) A prayer for 
roinovai miglit, however,he. inserted where the right of suit existed independently 
of, and t^e suit was not hiouglit under, this section.(10) Tlie amended section 


(1) Triciimdass Mulji v. Khemji Vullabh- 
(las, 10 B. 029 (1892); t!hotalal Lakh- 
iiiiram Manohar Ganosh, 24 B. 50 (1899); 
s. c., in High Court, 12 B. 247, 207 (1887). 
Hoe also Sayad Hussehimian v. CoUoctor 
of Kaira, 21 B. 48, 61 (1896). 

f2) Chotalal Lakhmiram i'. Manohar 
Oancah, 4 C, W. N. 23 (1899). 

(3) Sajedur Raja v, flour Mohun, 24 C. 
418, 423 (1897): foil, by Stanley, C.J., in 
(Ihazaffar Huaain v. Yawar Husain, 28 A. 112 
(1905). 

(4) Budb Si'JgU v. Niradbaran Boy, 2 C. 
L. J. 431 (1905); Bndroe Das Mukiin t>. 
CUooni Lai Johuny, 33 C. 789 (1900); per 
Bnrkitt, J., in Ghamffar Husain v. Yawar 
Huaain, 28 A. 112 (1905). 

(6) Huaeni Bogani v. Collector of .Moroda- 
bad, 20 A. 40, 49, 60 (1897). 

(6) Sajedur Raja v. Gour Mohun, 24 G. 
418 (1897); Mohmddin v. Snyiduddin, 20 ft 
810 (1893); and aoe Biabon Cband Syeil 
Nadir, 151. A. 1, 10 (1887). 

(7) Trictimdass Mulji v. Khemji VuUahli- 


das, 16 B. 020, 029 (1892); Cliintaman 
Bajaji e. Dhoinlo Ganosh, 15 B, 012, 017 
(1888); Advocate-General v. Mouivi Abdul, 
18 B. 401 (1894); Annaji Raghunath u. 
Narayan Sitaram, 21 B. 650 (1890); Damo- 
dar Bhatji f. Bbat Bhogilai, 22 B. 493 (1890); 
Daniodarbbat v. Bhogilai, 24 B. 45 (1899); 
Sayad Huaseinmian v. Collector of Kaira, 21 
B. 48 (189.5) (a suit to remove, trustees must 
there.foro be brought in the District and not 
Subordinate Judge’s Court]; Girdharlal r. 
Naranlal, 14 Bom. L. R. 1135 (1912). 

(8) Huaeni Begam v. Collector of Morada- 
bad, 20 A. 40 (1897); Girdhari Lai r. Ram 
Lol, 21 A. 200 (1899). 

(9) Bangasami Naickan v. Varadappa 
Naicknn, 17 M. 462 (1891); Subbayya v. 
Krishna, 14 M. 180 (1890), par Mnttusami 
Ayyar, J.; Narasimha r. Ayyan Clietti, 12 
M. 157 (1888); contra, per Beat and Weir, JJ., 
in Subbayya v. Krishna, svprn. 

(10) 'riruvengadali ». Srinivasa, 22 M. 301 
(1899). 
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makes it now clear that it applies both to non-contentious and contentions 
aiiits, and clause (tf) expressly mentions the lemovsl of a trustee. 

Aa chmes (3j and (c) allow oi the appointment of new trustees and the 
vesting ot the property in new trusteeSj it follows that the Court can take posses¬ 
sion from the old trustee who has been removed and give it to the new trustee. 
Whether the Court can grant relief by taking possession of trust-property from 
the hands of a third party, to whom it has been improperly alienated,(1) lias 
already been discussed. It there is a trustee and the suit is merely to recover 
property from strangers and not for the execution of the trust, it does not come 
within the section. It, again, there is a trustee, hut the suit ho for his removal, 
then, till he is removed, the trust-estate is vested in him, and he alone can sue 
strangers for pos.sc6sion. When the new trustee is appointed he can 
sue.(2) It has also been held that where there is a trustee, worshippeiS can¬ 
not sue strangers for possession,(3) though they aie entitled, irrespective of 
tliis section or 0. I. r. 8 to maintain au action against any person im¬ 
properly iiitei'fering witii their rights to worship.(4) If, however, a suit 
merely for possession as against strangers is not within the scope of the 
section, this question does not properly arise under it. It amounts simply 
to this, who has title under the ordinary law to sue for possession ; and need 
not be further discussed. Within the terms “ further relief ” are the appoint¬ 
ment of a j'eeoiver,{rj) and the grant of an injunction, both forms of rebef being 
of a merely ancillary character, and a deciee. for the cancellation of unauthorized 
leases (G) The Court, in sanctioning a scheme, may provide for the, appoint¬ 
ment of additional or new trustees, though such appointment may not 
he in oonformify witli the original constitution of the trust, or with 
the rules in foice in respect to it, and a scheme framed is liable to 
variation for good cau.se shown.(7) Where a suit is maintainable under iliis 
section and the plaint seeks relief specified in that section, sect. 42 of the S]ieeifie 
Relief Act does not apply.{8) 

“ A suit.”—The procedure under Romilly's Act (.'52 Ceo. III. c, 101) was 
by petition and summary order, whereas a regular suit is prescribed by this 
section.(9) There is, liowever. no ground for suggesting that a suit under 


(1) Sop Sajedur Raja r. Gout Moliun, 24 C. 
(1897), at j). 423, and oases in note (2), p.373. 

(2) Budh Singh v. Niradbaran Roy,'2 (!. L. 
,T. 431, 430, 438 (1905). 

(3) Kamaraju v, Asanafi, 23 M. 99 (1899); 
Hubharayadu r. .48anali, 23 M. 100 n. (1899); 
Huseni Bogam v. Collector of Moradabad, 20 
A. 40, .'iO (1897); Raghnbar Dial r. Kesho 
Raiitannj, 11 A. 18 (1888). See, however, 
Kazi Hassan ?\ Sagun Balkrishna, 24 B. 
170, 17fi, 170, 181 (1899). 

(4) Subbarayadu e. Aaanali, 23 M. 100 ». 
(1899). 


(15) Gyanananda Asram r. Kristo Chandra, 
8C.W.N. 404, 407 (1901). , 

(B) Ram Churn Towary r. Protap Chandi'a 
Dntt, 2 0. L. J. 448 (1880). 

(7) Prayng Doss v. Tiriimala, 28 M, 319 
(190.5). A scheme wasnamed by the P. C.. 
in Prayaga v. Tirnmala, 9 Bom. G R. .588 
(1907) - B. c., 341. A. 78. 

(8) Netai Rama v, Venkatacharuln, 20 M. 
460 (1902). 

(9) See Snbbayya i\ Krishna, 14 M. 186, 
188 (1890). 
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this section has the ohatactei of a Bummary proceeding. It possesses all the 
characteristics of a suit under sect. 9 of the Code.(l) Where a suit which is 
not within the section is instituted in a District Court, it has been held 
that the Court should not dismiss the suit, hut should deal with it under 
sect .77, clause (a) (now 0. VII. r. 10), and r. turn the plaint to be presented 
to the proper Court.(2) So, also, where a Subordinate Judge held that this 
section was a bar to the suit, no consent having been obtained, it was held 
that he should not have proceeded to dispose of the case, but should have 
returned the plaint to be presented to the Court having jurisdiction to try 
the suit.(.I) 

“ Any other Court.”—With reference to the words “ any other Court 
empowered on that behalf,” it has been held that the notjfi<'ation empowering 
the Court should not be directed to a particular judge and .should not purport 
to deal with a particular litigation which on the date of the notification was 
pending before another Court.(4) 

Execution.—So far as a decree under this section orders particular acts 
to be performed by the defendants in the, management of the trust, it may be 
enforced by their imprisonment or by the attachment of their pTO])erty, or 
l)oth.(.5) And in order to obtain the removal of trustees who have infringed 
th(! sclumun the latter may 1 m! amended so ns to include a. provision for 
removal, and it is not necessary to file a .separate 8uit.(()) In the under¬ 
mentioned (inse (7) application was refused, as the requirements of sects. 23,7 
(/) and ‘2C)Q of the former Code liad been ignored. Where an order was held 
not to invest a suit with a reprc.sentative character, a person not on the record 
and not a member of tlie community of the plaintiffs, but claiming 
certain rights under the decree, was held to have no right to apply to compel 
the observance of the scheme directed by the decreo..(8) The directions in 
a .scheme framed may be enforced in execution on apiilicalion by persons 
interested.(9) 

Settling a scheme.—flottling a stdieme under this section is largely a 
matter of di.srrction, and the scheme will not be interfered with in appeal unless 
the discretion lias been improperly exercised or tlie Court lias failed to give dne 
consideration to matters which it was bound to l•onsider.(10) 

Costs.—The costs of the Advocate-Cleneral .as between attorney and 


(1) Shailajarfanda !>. Umoshananda, 2 C.L. 
.1.460,469 (190.6); Rangasami v. Varadappa, 
17 M. at p. 468 (1893). 

(2) Muhammad Abdullah v, Kallu, 21 A. 
187 (1899). 

(3) Jamal-ud-din r Mujtaba, 25 A. 631, 
633 (1903). 

(4) Abdul Karim v. Abdus Sobhan, 39 
C.146 (1911): 16C.W. N.44. 

(6) Damodarbhat v, RhogUal, 24 B. 4.’> 
(1899); followed Prayag Doss ii. Tirumala, 28 


M. 319(1905). 

(6) Ib. 

(7) Sha Kararacband v. Ghclabbai, 19 
B. 34 (1893). 

(8) Ragava v. Rajaiatnam, 14 M. 57 
(1890). 

(9) Prayag Dons e. Tirumala, 28 M. 319 
(19W5). 

(10) Kirjia Shankar e. Manohiir 'I’amlcckor, 
24M.L.J. 199(1912). 
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client come, ns a rule, out of tlic t.rust-funcl.(l) Tin- ('ourt ma also make a 
similar order in the case of trustee-defendants if llieic have been no improper 
conduct on their part. But the Court has refused to disturb the decision of 
the Taxing Master that certain items ought not to come nut. of tnist- 
fund8.(2) 

“Save as provided.”—^That is, the section is now mandatory. See 
note, ante, “ Scope of the Sections.” (3) 

(1) Sec order in Parraanandas r. Vcnayok, (3) Natosa Pandara v. Rainalingam, 24 
7 B. 19 (1878). M. L. J. 068 (1912); Venkataraya Oharlu V. 

* (2) Advocate-General v. Monlvi Abdul, 20 Kriahnama Charlu, 24 M. L. ,T. (i97 (1912). 

B. .301 (]896). 
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94. In order to f revent the ends of justice from being defeated 
Suppiemrnfni pro- the Court may, if U is so fre^cribed,- ■ 
ceedinqs. (a) issuc a Warrant to arrest the defemlant, 

and bring him before the Court to show cause why he 
• should not give security for his agypearance, and if he 
fails to comfly with any -order for se-curity commit him 
to the, civil prison; 

(b) direct the defendant to furnish security to froduce, any 
property belonging to him and to place the same at the 
disposal of the Court or order the attachment of any 
property ; 

{(■) grant a temporary injunction and in case of disobedience 
commit the person guilty thereof to the civil prison and 
order that, his property he attached and sold; 

(d) appoint a receiver of any property and, enforce the per¬ 
formance, of his duties by attaching and sdltru/ his 
property; 

{e) make, such other interlocutory orders as may appear to the 
'‘Court to he just and crmvenient. 


SupplemeiAal proceedings. —This section i.s new. It is intended to 
generally define the powers of the Court in this respect, specific provision being 
niadc either by present or future rules. In thi.s connection may be noted 
in the first paragra])h “ if it is so prescribed ” in contrast with the phrase 
“ in the manner prescribed,” which occurs in other sections, c.;;., sect, 
fit), niUc. As regards security [clauses (a) ami (h)], the former ( ode dealt 
with security for costs. This section deals also with security for personal 
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appearance and production of property. As regards clauses (c), (d), [e], see 
0. XXXTX, rr. 1-5, 0. XL., and 0. XXXIX. rr. 6-10 respectively, and notes 
tlicTeto. 


95. (1) Where, in any suit in which an ari'cst or attach¬ 
ment has been effected or a teni'porary in- 
Compensation for ob- granted under the last preceding 


talning arrest, attach¬ 
ment or injunction on 
insuflicient grounds. 


section,—■ 

(a) it appears to the Court that such 
arrest, attachment or injtmdion was applied for on 
insufficient grounds, or 

[h) the suit of the plaintiff fails and it appears to the Court 
that there was no reasonable or probable ground 
for instituting the same, 

the defendant may affly to the Court, and the Court may, upon 
such application, award against the plaintiff by its order such 
amount, not exceeding one thousand rupees, as it deems a reason¬ 
able compensation to the defendant for the oxpensi' or injury 


caused to him: 

Provided that a Court shall not award, under this section, 
an amount exceeding the limits of its pecuniary jurisdiction, 

(2) An order determining^ any such application shall bar any 
suit for compensation in respect of such arrest, attachment or 
injunction. 


Compensation.—This .section .amalgamates .sects. 491 ainl 497 of the 
lust Code. Prior 1o this enactment, in the Coilc, a .suit lor damages 
would have lain for the wrongful suing out of mc,sne process. And such 
a suit, will lie now. But it must he shown that there was malice and w.ant 
of rojisonablc and probable cau8e.(l) In the case of an application under 
this section it must be shown that the arrest or attachment was applied for 
on insufficient gTOunds,(2) or, if the suit fails, that there was no probable 
ground for iustituting it. Compensation may be awarded for excessive 
attachment, notwithstanding that the plaintiff may be 8uooessful.(3) A 
defendant, however, is not bound to apply for redress under this^ section, and 
l)y omitting to do so, or by applying and failing to obtain an award, 


(1) Goutit*re r. Uoliort, 2 A. H. C. 11. 353 
(1870); Ghowdliaree Sherraj v. DwarkaDoas, 
4 A. H. <X R. 42 (1872); Dhurmo Navain v. 
Sroomutty UoHsee, 18 W. R. 440 (1872); and, 
of course, where there has boon an offence it is 
not iiccoBsaTy first to prosecute : Choitunno i;. 
Znmeerooddee, 18 W, R. 27 (1872). Astotho 


/• 

liability of a creditor who attaches goods not 
belonging to his debtor, see Kissori Mohun 
Boy V. Harsukh Das, 17 C. 430 (1889). 

(2) Sec Syed Ah v. Adib, 15 B. 100, at 
p. 103(1890). 

(3) Mahomed Rozaonddpoii v. Hosseiii 
Buksh, W. R. Miso. 24. 
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lie does not lose Ids right to bring a regular suit; (1) though if he applies 
for compensation, any award which may be passed will bar a 6uit.(2) Com¬ 
pensation can only bo granted by the Court which disposes of the suit,(3) and 
on the recorded application of the defendant, and not of its own motion.(4) 
A Provincial Small Cause Court has jurisdiction to award damages under 
this section to a defendant w'hose property has been attached on insufficient 
grounds.(.5) If a defendant is arrested, he nray apply under tliis section 
although he ha.s not been Bummoncd.{6) In a summary .suit, if a defendant 
ha.s been arrested before judgment and claims compensation for such arrest 
under this section, he is entitled on that ground to apply for leave to defend 
the .suit, and, if a primd facie case is made our, leave, to defend .should be given. 
Under tho Code, a cro.ss-chiim made by a defendant against a plaintiff 
cannot, in ordinary cases, be set up as a defence, except when it arises out of 
tlie very transaction sued upon and is in the nature of a set-off, but the 
special cross-claim provided for by this section, viz. a claim for compensa¬ 
tion for arrest on insufficient grounds, may under that section be taken into 
account in any suit, and the amount awarded as compensation be awarded in 
the decree, and thus pro Uento be a defence to the plaintiff's claim in the 
snit.(7) 

It was held that there w'as no appeal from an order awarding compensation 
under this section.(8) But sen now sect. 104, clause {_/). Under sect. 491 of the 
last Code, the Coiu't has to award “in its decree.” Now tlic section rims “in 
its ordcr^:’ The order may, however, under sect. 36, bo executed as if 
it were a decree. As regards the amendment in oianse 2, see tlie next 
paragraph. 

Compensation.—The corresponding section of the Code of 18.59 concluded 
with the words “ an award of compensation under this section shall bar,” 
etc.; tliercforu an unsuccessful application by a defendant did not debar 
Jiim from institiiling a suit.{9) And the same must have been held under the 
last Code, as it could not be said that where there has been a denial of compensa¬ 
tion there lias been an “ award,.” If, however, an application had been made 
and granted, then a separate suit for compensation was barred. The present 
words “ order determining,” etc., are ambiguous, as by themselves they may 
j’efcr either to the grant or refusal of an application. A person is not bound to 
appljf under this section. There may be cases where the maximum amount of 
li.s. KKK) is an insufficient compensation. Persons may sue who do not wish 


(1) Goutitro V. Chaniol, ] A. H. C. R. 91 
(1869); Daniel a. Mohun Bitiee, 1 Agra, 104. 

(2) Goburdhiin Majhec v. Banoe Chimdcr, 
21W.R. 375 (1874). 

(3) Huro Soondiiron v. Bungshco Mohun, 3 
W. R. Misc. 28 (1805). 

(4) Ram Narain v. Kurun, S. D. N. W. 
136 (1863). 

{!>) Ibrati c. Sangaram, 20 M. 504 (1902). 


(6) Syod All V. Adib, 15 B. 160 (1890). 

(7) Roulet p. Fetterle, 18 B. 717 (1894). 

(8) Naraainga Bhakshi v. Govinda Bhakshi, 
24 M. 02 (1900); Lok Nath v. Amir Singh, 
28 A. 81 (1905); Huro Soondurco v. Baboo 
Bungahoc, 8 W. R. 332 (1867). 

(9) Nanda Kumar Shaba v. Oour Sankar, 
.50 B. L. R. app. 4(1870); B. c., 13 W. R. 30.5- 
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lo take advantage ol tlie remedy given by tliis .section.(l) The provisions oi 
tluR section sliow that wiiere a claim is dismissed an injunction cannot subsist 
pending an appeal, or until tlm period for lodging an appeal has elapsed ; foi 
if such were the case the (!<mrt would not have liad authority given it to grant 
compensation.(2) 


(1) Wilson V. Kauliya Sahoo, 11 W. R. (2) Shaikh Moheeooddecn v. Shaikl 
143 (I8fi9): as to tlio remedy by suit, sei- Ahmed HoBsein, 14 W. R. 384 (1870). Set 
,roy Kaleo Dasseo v, Chand Malla, fl W. R. Bam Chand r. Pitam Mai, 10 A. .500, r>l‘i 
133. 135 (1808); Nanda Kumar Shaha a. (1888); Yamin-ud-doulah v. Ahmed .At 
(iotir Saiikar. 5 B. L. R. a]ip. 4, 6 (1870). Khan, 21 C. .501, 503 (1894). 



PART VII. 

APPEALS. 


Ai'I’BALS from Oeiginal Deoeees. 

96. (/) Save 'where otherwise expressly provided in ihc Is. 540 .j 
Appeals from original hodjf of this Code or by any other law for the 
time being in force, an appeal shall lie from 
ei'erji decree 'passed by any ('ourt exercising original jurisdiction 
ti.) the Court authorized to hear appeals fruju the decisions of 
such Court. 

(..^) An appeal luaj' lie from an original decree passed ex 
parte. 

(o') 'No appeal shall lie from a dexree passed by the Court 
■with the consent of part'ies. 


Appeal. — All appeal is a stage in and part of the proceedings in a suit.(l) 
Tilde must bo a suit, for if there is none tliere can be no decree, and 
tlierefore no appeal.(2) It is the removal of a cause from an inferior to a 
superior Court for tlie purpose of testing the soundness of the deciaion of the 
former Court,(3) and the lodging of an appeal is thus equivalent to an allega- 
1 ion that the decree is wong and that tlie reasons which led to it are as stated 
in the judgment insuffieient.(l) It is a liearing before another tribunal, being 
in this distinguished from a review, which is the reconsideration of the same 
subject by the same Judge.(5) The. function of an Appellate Court is to 
determine what decree the Court below ought to have made. It may affirm, 
reverse, or vary the decree under appeal.(6) Tlie rule upon which the J’rivy 


(1) llv Dull Cliauil, It U. L. K. 100, 196 
(IS72). 

(2) Pcarj e. BarodSf^ 19 C. .185 (1892) [» 
liroceeding under seel. 84 uf the Bengal 
Tenancy Act; anti sec also as to applications 
under sect. 93, Hussain v. Mutookdbari, 14 C. 
312 (1887), and proceedings under sect. 91 of 
tlio same Act, Dya Gazi v. Ram Ual, 2 V. 
W. N. sr,l, 352 (1897)]. 

(3) Chappan r. Moulin Ivutti, 22 M. (58, SO 


(1898). 

(4) Mt. Pan Ivocr t’. Bliugwunt Koer, (i 
N. W. P. H. C. R. 19, 21 (1873). 

(6) Moheswar Sing v. Bengal Govcrxuuent, 
7 Moo. I. A. 283,305 (1869), though ex-neceaai- 
tote there may bo cases in which a review 
might take ])lac<! before another and different 
Judge. 

(6) Kristo Kinkur e. Barodu Gaunt, 14 M. 
1. A. 4(ti, 490 (1872). 
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11 + ri In ■iflii'in the iudeiuent, unless their Lordships 

Council 1ms universally acted i * praclioc that a Court 

HtJo t/irtt yhc IB clearlyWlOll^.U) Pnnrl- on fl OlieBtion 

af Appeal ahould not upset the jadgjncut of tliC first Colu t i 

of fact, depending on the appreciation of evidence, uniesB tiic lonnoi’ Oourt 
in (juitn confident tJmt Ihe. Jiulgnient is wrong. Jtiit, after all, it is a rule of 
practice, meant for tlie guidance of Appellate Courts having jurisdiction to 
deal with questions of fact, and tliey are the sole judges of the question 
whether a judgment appealed against on facts i.s w'rong.(2) An Appellate 
Court, in regular appeal, is bound to tsike notice of a positive invalidity of a 
document ereated by a Statute, even though no objection may have been raised 
to its admission in the Court below. The Appellate Court is thus bound in 
regular appeal to entertain an objection that a document is invalid for want 
of registration, even though no objection may have been raised to its admissi¬ 
bility in the Court below. “The bulwark against fraud,” says West, J., 
“ intended to be constituted by registration is of great public importaiiw'. 
We think we could not, consistently with the law, allow it (the unregistered 


document) to count us a part of the materials on which wc have to dispose of 
this ease, supposing that the registration ivas, indeed, indispensable to its 
validity.” (3) An appellant will not be allowed to raise in tlie Court of 
Appeal a point which lie did not rai.se in the Court below, even tliough there 
is some evidence, in support of it, if the nature of that evidence is such that, 
by auy possibility, the respondent might have been able to rebut, it that point 
had been raised originally.(4) If a party desires or intends to make 
misconduct of a Judge a ground of appeal to tke. High Court, he ought always 
to draw' the Judge’s attention to that matter either by presenting a petition 
or otherwise, so that a proper record may be at once made of the facts wliieh 
he desires to establish in appeal.(5) A pending appeal, without annulling 
the judgment appealed against, leaves it subsisting as a valid adjudication 
governing the rights of the parties, but the further litigation and all matters 
connected therewith are transferred to and placed under the control of the 
Appellate Coiu’t. During the pendency of an appeal, the power of the inferior 
(lourt in any way to deal with tlie litigation is completely in abeyance, except 
1o carry out the decree which, of course, it is the duty of the Court to do, as 
the Code in terms provides that the execution of the decree is not stayed by 
tlic mere fact that an appeal has been preferred against it.(6) It is not only 
competent to a Court of Appeal, but it may be its duty under certain 
circumstances to take notice of events wiiicli have happened .since the order 
challenged in appeal was made. The Court has inherent power to recall an 


(1) Khoornhidjee v. Mohowaujeo, 1 M. 1. A. 
431,442 (1837). 

(2) Pandurang r. Anant, 6 Bom. L. E. 
9.77, 9B!) (1903); Yemuna Bai v. Balshet, 6 
Bom. L. E. 585, 586 (1902). 

(3) BAsAwA V. KalkApa, 2 B. 489, 491 
(1877); Bcnalso Ramapa v. Umanna, 7 B. 123, 
124 (1882); Imdad v. (Tasadduk, 6 A. 335, 
339 (1884); Safdar All v. Laclunau, 2 A. 554, 


659(1879). 

(4) Ex-parte Rrth^, 19 Ch. D. 419, 429 
(1881). 

(6) Ram Koomar v. Souatim, 3 C. L. E. 23, 
24 (1878); soo also Zamindai of Tuni v, 
Bennayya, 22 M. 156 (1898). 

(6) Eamanadhan v. Narayanan, 27 M. 602, 
601, 605, 607 (1904). 
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order improperly or fraudulently obtained. Where wrong ban been done by 
order of Court, which has been set aside on appeal, the Court executing the 
d(^cree without express authority is competent to put the parties in the 
jjosition which they occupied before that order.{l) A decree of the Appellate 
Court merely affirming the decree of the first Court does not give the decree- 
holder fresh time for performing a condition imposed by the original decree.(2) 
It has been held that the effect of a party preferring aii appeal was to re-open 
the decree so as to render it competent to the parlies to agree that the case 
should be remanded for the trial of fresh issues even on points not raised in 
the ground of appeal.(3) 

“ Save where.”— -As to the Coui-t Fees Act,(4) sects. 5, 12, see cases 
cited. See sect. 19, Succession Certificate Act (6) (VII. of 1889); sects. 47, 48, 
Guardian and Wards Act (6) (VIII. of 1890); Chota Nagpore Landlord and 
Tenant Act (7) (I. of 1879); Lower Burniah Courts Act (8); Bengal Tenancy 
•Vet.(9) N.W.r. Revenue Act (10) (XII. of 1881): Madras Act (II. of 1897) 
in the case of suits (11) under Madras Reg. VI. of 1881; N.W.R. Land Revenue 
Act (12) (XIX. of 1873); Small Cause Courts (13) (Act VII. of 1898, 


(1) Udit Chobey v. Rusliika Pra.sad, ti 
('. L. J. 002 (1907). 

(2) RamuBainy Kone c. Sundra Konc, 17 

M. L. J. 495 (1907). 

{'A) Nalesa Gramani v. Voiilcatrama, 17 
.\I. L. J. 318 (1907). 

(4) Balkaran r. Gobind Is'ath, 12 A. 129, 
Ibn (1890); Moii r. KuiniHilla, 10 A. 308 
(1894); l.urkhiir r. Uani Bhajun, 23 A. AV. N. 
214; Vithal Krishna r. Bal Krishna, 10 B. 
010 (1886); Sardar Singji v. Ganpat Singji, 14 

B. 395 (1889); Dada v. NagcRh, 23 B. 4.80, 
489,490 (1898); Ajoodhya Porahad v. Gunga 
Pensliod, 0 0, 249 (1880); llaj Kriato v. Bania 
Snoadaree, 23 AV. R. 290 (1875); Gunga Monee 
tK Gopal, 19 AV. R. 214 (1873); Kanaran v. 
Komappan, 14 M. 169 (1890); Bai Aiiope r. 
Mulchand, 9 B. 355 (1886); Aimamalai v. 
Gl(.ete,4M. 204,208 (1881). 

(5) Bhagwani v. Maiini Lai, 33 A. 214 
(1891); BarkataiiniRflav. Tajibuniasa, 1 C. W. 

N. X. (1895); Rama Reddi v, Raj)! Roddi, 39 
M. 199 (1896) ,‘-Alta Soondari-u, Sreenath, 20 

C. 641 (1893); Nannhumal v. Gulabo, 26 A. 
173 (BX)3); Radht Rani v. Brindhun, 2 C. 
AV. N. 69, 60 (1897)S a. c., 26 C. 320 ; Ariya 
Pcllai V. Thangammal, 20 M. 442 (1896); 
Bai Devkori v, Lalchand, 19 B. 790 (1894); 
dist. in Bai Nand Koro t'. Sha Magan- 
lal, 36 B. 272 (1911). As to sufficiency 
of security on application for certificate of 
adniiiiistratiou, sec Lucas r. 3./Ucas, 20 
C. 245 (1891). 


(6) Plan Bandhu Singh c. Braluuanioyeo 
Basya, 1 C. AV. N. 093 (1897); Mohiiiia 
Chandra Biswas v. Tarini Sanker GiioSf', 19 
f!. 487 (1892); Pakhwauti Dai r. Indra 
Nai'ain Sing, 23 C. 201 (1895); In re Bai 
Harklm, 20 B. 667 (1895). 

(7) Priag Nath Sah v. Mura Munda, 24 C. 
249 (1890), and as to second appeal, Khedu 
iSlahto V. Budhan Mahtu. 27 C. 508 (1900); 
sec-l. 44, Act \’. of H>03, B. 0. (Chota Nagpur 
Tonauey Act), Iswar Lai Singh r. dagou 
Sahu, 33 0. 378, 380 (HK)5}. 

(8) XV'il. of (875 repealed by Act XL of 
1889, and the latter by Act VI. of 1900 ; 
Gulani Rahman v. Fatima Bibi, 13 C. 232,235 
(1880); III re MuUa Adjim, 14 0, 351 (1887). 

(9) Gogaix Chand v. Casporz, 4 0. AV. N. 44 
(1897); Goghau MoUah v. Rameswar, 18 C. 
271, 281 (1891); Lala Kiriit Narain v. Paluk- 
dhari, 17 C. 326 (1889); Kishori v. Saroda- 
moni, 1 C. W. N. 30 (J890); Subh Narain r. 
(Joroko Prasad, 3 C. AV. N. 344 (1897). 

(10) Boo Churn ik Beni Patliak, 21 A. 247, 
249 (3899); Beni Prasad Kuuri r. Batulan 
Bibi, 23 A. 283 (1901); Chotu v. Jitan, 3 A. 
63, 66 (1880); Krishna Ram v. Hingu Lai, 4 
A. 237 (1882). 

(11) Sadasiva Pollai v. Kalappa Mudahar, 

(12) Imtiaz Bano v. Latafat-un-nissa, 11 A. 
328 (1889). 

(13) Srinivasa Charlu v, Balaji Ram, 21 M. 
232 (1896); Bcliram Kai Khuwu v. Ardesher 
Kavasjoc, 27 B. 663 (1903 ; Sassoon r. 
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I! (J 1 ■ n) \ra,in,H JJoni Km.v.Tv Ad ; ( 2 ) ai>d wit . regard t- an ajipHul )i,„„ „„ 
Older refnsH... to ameml .-leru-HJ error in fonii of probate,A) aeo oam 
Sol Ueeisiration Ad, sc.ta. 72. 7«_. The objection that ‘no apj.oal li.d' 
,wn-,llv"t iken as u preliminary objection by the pleader tor the reapo„clo,,t. 
lull't lie (lurl will none the less consider it »n learning from ihe appellant wlmt 
t !h‘ factT^ an*.(4) 

•■An appeal shall lie." A right, of njijieal is not a naiural and inheiont 
,idit attaclum; to iiiiiiation. It can only be given by Statute.(5) A party can 
,mW •ippral wi'cn so allowisl bv Statute : and it is only the Court to which juris. 

IS eiven to entertain an ajipoal in a particular Uiatter winch can deter¬ 
mine ir.ftif ,lnd nherc th.-re is inherent iiieoinpctency in a Court, it has been 
held that objection can he i.ikeii at any time, tind that consent cannot confer 
iurkliction.(7) though as reg.irds objections taken in appeal to want of juris- 
ilietion of Courts of hrst iiLstain'c, sec now the provisions of sect. 21, ante. 

The seclion docs not confer a right of appeal from all adjudications which 
are decrees within the meaning of seet. 2, but in those cases only whore the 
right i,s not taken awav by the Code or any other law.(8) In order to siistaiii 
an apjieal it imisl be. sliown {<>) that the jiarty has the right to appeal, and (i) 
Ihal the Conn to nincli lie (lesire.s to prefer the appeal has the right to onler- 
faiii it. Adhtmetion must be drawn between provisions whieh eonler rights 
on parties and tliosc which <onfer jniisdiction on Court,s. This seclion does 
not (leal Wifil (he jurisdiction of Courts, but with tiic rights of appeal giM'ii 

to piirtics.(9) , 

“From every decree.”— An appeal lies fiom the decree. \1 Jierc there is 
no decree, there, is no -appeid. As to what is a decree, sec notes to sects. - and 


r: iA'S/JStHi); SiHiii- ISC. U 12‘3 (l‘Jl.U 

(Ac>yi'.-//>’. JUfJmj. r/ic (tij Percy « Percy. JHA. .no, (jf') 

c/iitj-ucicr of a suit, and ibvroforo the right of Aft'cimksbi N&idoo r. Suhniwaiiiya / / 

aijjToa/, js iiot aiterciJ/^y tilt'mOiJo m wluch rt /. A, 100, 16d; a. c.. JI M. 20, 31 (lOHi): 
Jxnluc invcHtod with both aixliuary Mid SmHll Nurayan Ballal r. Socvotary of Htato, 20 


Cauac Court Jui'indtolion triow a huLI : Hhan- 
karbliai i\ Komabhai, 25 B. 417 (1900); foil, 
in Indra Ciinnclra Mukerjee i’. SriKli Chandra 
Banorjoe, 40 651 (1913). 

(1) Mir Wftziruddiu v. Lala Dorki Naiidan, 
0 (’. L. J. 472 (mi). 

(2) ].)ontaraju v, Nekkalapndi, 17 M. fi. J. 
129 (1907). 

(3) Gii’indra v. Uajuuliwari, 27 C. 6 (1899). 

(4) Behary Lai Pundit v. Kcdarnat-h 
MulHck. 18 C. 499, 472 (1891). 

(6) Nathubai v. Maiiordaw, 3(j B. 300 
(1911); 14 Bom. L, R. 325, 331 ; Rangoon 
Botatoung Co., Ltd. v. Collector, Rangoon^ 
39 1. A. 197 (1912); The Special Officer, 
Salsette Building Sites r. Dasabhai, 17 
0. W. N, 421 (1913); Prayag Narain f. 
Sukhdeo, 17 C. 3 j. J. 005 (1911) (and not 
by mutual consent); Ram Sosbi t\ Gray, 


803,805 (1895); Tota Ram Ishar Das, 9 A. 
440 (J887); Parauiuram v. Seuliior, 27 M. 504, 
608 (1903). In re Court of Wards JistaUi, 
Raja Pertub Sing, 7 W. R. 222 (1897). As to 
ap|x^ls under the Laud Rev’enuo Act,XJX. of 
1873, sec Xiaz Begum v. Abdul Karim, 14 A. 
TiOO (J882); Shibban Lai v. TUoki Chaud, 2 A, 
919 (1880); and under Laud Acquisition 
Act, 1. of 1894, Balaram v. Sl)>m Sunder, 23 
C. 529,529,630 (1896); Sheoruttan Mohri, 
21 A. 354(1899). 

(7) See notes to H(5et. a?Afc. 

(8) Bolkaran v. Gobiud Nutli, 12 A. 129, 
155 (1890). An adjudioation between de¬ 
fendants in Intorploador is a decree: Maha- 
raj Singh v. Chittar Mai, 30 A. 22 (1907). 

(9) Golam r. Rahman, 13 0. 232, 236 
(1886). 
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47, ante. In the first part of the section the word “decrees ” and in tbs COB 
eluding portion of the first paragraph the word “ decision ” is used. But this 
difierence of language does not involve any distinction. The appeal must be 
strictly from the decree, that is, the appellant must object to the decree before 
he can be allowed to enter upon his detailed objections to the judginent.(l) 
Tiu; object of an appeal is to correct the decree. An appeal lies from the 
decree, not from the judgment. There is, therefore, no appeal to a party in 
whose favour a decree is passed simply because there may be some expressions 
in the judgment which led to the decree which may be considered prejudicial.(2) 
An appeal will not lie from separate determinations of isolated iissues of law 
or fact before taking evidence on the remaining issues.(3) If findings have 
been recorded upon some issues against a party and he desires to have formal 
effect given to them by the decree so as to allow of his filing objections thereto or 
of appealing therefrom, he must take steps to have the decree properly brought 
into conformity with the judgment, so that there may be matter on the face 
of it to show that something has been decided against' him. In other words, 
he must obtain insertion in the decree itself (which alone contains the final 
determination of the cause and not the judgment) of such portions of the Court’s 
findings as he considers himself injuriously affected by, so as to place himself in 
(he position which the statute recognizes as giving him a right to impeach the 
decree. If he fails to follow this course, the decree, though in general terms, 
^vill stand good, as finally deciding the issues raised by the pleadings upon 
which the ultimate determination of the cause and the decree itself actually 
j-ested. More than these the decree cannot cover, and the findings in a judg¬ 
ment upon matters which subsequently turn out to be immaterial to the grounds 
upon which a suit is finally disposed of as to the plaintiff’s right to any portion 
of the relief sought by him as declared by the decree, amount to no more than 
obiter dicta, and do not constitute a final dccision.(4) When more questions 
than one arise in a suit, according to the circumstances of the case depending 
upon the nature of the questions and of the decision arrived at, it may be 
cither necessary to decide them all, or sufficient to decide only some of them, 
for the disposal of the suit. In cases of the second class, the Court may 
either decide only the questions that are found necessary to decide, or it may 
decide all the questions raised. In the tatter class of cases, again, the Court 


(1) Mt. Pan Kooer v. Bliugwant Kooor, 6 
N. VV. P. H. C. R. 19,21 (1873). 

(2) Krislinosami Ayyangar v. Baja Gropala 
Ayyangar, 18 M^73, 87 (1893); Shama Soon- 
(liiroc i'. Digumburoe, 13 W. R. (1870); Mt. 
Pan Kooor v. RhugaKnt Kooer, 6 N. W. P. 19 
(1893); Annusuyabat t!. Sakharam, 7 B. 464, 
466 (1883). See also Vithilinga v. VithiUnga, 
15 M. Ill, 120 (1891); Ghela loharara v. 
Sankal Chand, 18 B. 597, 602 (1893); Mutfcu 
Kumarappa v. Arumuga, 7 M. 146,149 (1883). 
In Run Babadooi v. Lucho Koer, 121. A, 23 ; 
s. 0 ., 11 C. 301 (1884), the appeal was not 
against the decree, but a finding in the judg¬ 


ment. 'I’he decree was not based on it, but 
was made in spite of it. And see as to 
res judicata, Nanda v. Bidliu, 13 C. 17 (1886); 
Thahur Magun ». Thakur Mahadoo, 18 C. 
647 (1891); Peary v. Ambica, 24 C. 900, 
905 (1897); Shib Charan v. Baghunath, 
17 A. 174, 184(1895). 

(3) In re petition Court of Wards Estate, 
Raja Putab Sing, 7 W. R. 222 (1861). 

(4) Jamaitunm'ssa v. Lutfun-nissa, 7 A. 010 
(1886); see also Niamut Khan v, Phadu 
Buldia, 8 C. 319, 323,324 (1880); Koylash e. 
Ram Lai, 6 C. 206, 208 (1880), 

2 C 
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may either embody tiie result of its decision upon every question in the decree 
in the form of a declaration or otherwise, or it may not do so. Cases of this 
lust-mentioned description, again, sub-divide into two classes, in one of which 
the decree is supported by the decision upon each of the questions determined, 
and in the other it is in spite of the decision upon some of those questions, as, 
for instance, where a suit fails upon the question of limitation, but the 
question of title is found for the plaintifi.{l) The mere fact that a Coiut has 
gone oil to determine a question which it could not determine so as to bind 
the parties does not give a right of appeal against a decision on such a 
question.{2) 

The former section allowed an appeal from any part of the decree wJiich 
may also be of a provisional or prcliminaiy character, such as a decree in a 
partnership or partition suit.{3) Though an appeal was allowed against a 
portion of a decision, yet there should, it was held, be a decision relating to 
the disposal of the entire snit.(4) The words “ or from any part ” have been 
now omitted. 

“ Courts authorized to hear appeals.”—See the various Civil Courts 
Acts, and in Act XII. of 1887, sects. 20, 21; sect. 5D, Indian IJivorcc-Act 
(IV. of 1869).{.^) As to Admiralty jurisdiction, see note.{G) 

The subject-matter of an appeal should be valued (7) for the purpose of 
jurisdiction, according to the law in force at the date of the appeal and not of 
the suit which led to it.{8) Where a plaintiff definitely fixes a certain sum as 
the amount of his claim, this must be considered as the value of the original 
suit and the appeal will lie accordingly ; but where he fixes a certain sum as the 
ajnouiit of his claim only approximately or tentatively, and prays that the 
amount of his claim may be ascertained in the course of the suit, then the amount 
found by the Court to be due to him must be regarded as the value of the original 
suit for the purpose of detennining the forum of appeal.(9) 

Ex-parte decree (clause 2).—The clause allowing appeals from cx-farla 
decrees was added by sect. 45, Act VII. of 1888, previous to which Act it was 
doubted whether an appeal was given in such cases.(10) 

In Jonardan v, Kamdhone,{ll) the Calcutta High Court said that 
“ when a decree is passed cx farte against a defendant, a remedy by appeal is 
now always open to' him by sect. 540 of the Code as amended by Act VII. of 


(1) Peary Mohun v. Ambioa Churn, 24 C. 
UWJ, 904, 906 (1897). 

(2) Dya Gazi v. Ram Lai, 2 C. W. N. 351, 
362 (1897). 

(3) Krishnasami Ayyangar v. Baja Gopala 
Ayyangar, 18 M. 73, 87 (1893). 

(4) Raja of Voukatagiri v. Mahomed 
Rahemutulla, 3 M. 13,14 (1881). 

(5) And Percy a. Percy, 18 A. 375,378,379 
(1896); overruling Morgan v. Morgan, 4 A. 
306 (1882). 

(6) In the matter of the Ship “ Champion,’* 
17 G. 60, 81, 82, 83 (1889). 

(7) See notes to sect. 9, sub-voo. “ Pecuni¬ 


ary Jurisdiction.” 

(8) Muttammal i'. Cliinuana, 4 M. 220 
(1881). 

(9) GulabKhani’. Abdul rtahab, 31 0.305, 
369 ; 8. c., 8 C. W. N. 233 (1904); foil. 
IjjntuHa Bhuiyan v, Cha'idra Mohan Banorji, 
11 C. W. N. 1133 (190T)'; s. c., 6 C. L. J. 225; 
Ramjit Misscr v. Raniador, 17 C. W. N. 
116, 119 (1912). 

(10) See Lai Singh v. Kunjan, 4 A. 387 
(1882); Ajudhia v. Bahnukund, 8 A. 364 
(1886); Karuppan v. Ayyathorai, 9 M. 446 
(1886). 

(11) 23 C. 738, 743 (1896). 
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1888. But such a remedy can be efficacious only in those cases, and their 
number must be small, in which the ex •parte decree is either wrong in law on 
the face of the proceeding or is based upon evidence so weak tliat even 
though unrebutted it is insufficient to sustain the decree. In the great 
majority of oases in which a defendant having a good defence has had an ex 
parle decree passed against him, the disadvantage he labours under is that he 
has not been able to substantiate his defence by evidence, before the Court. 
Upon the record, as it stands, the ex parle decree may be unassailable, but 
if the defendant has an opportunity (which he was prevented from having 
owing to some sufficient cause) of placing on the record evidence which he 
could have adduced to substantiate his defence, no such decree should have 
been passed. The remedy in such a case cannot be by way of appeal, which 
must ordinarily ]jrocccd upon the record as it stands. The proper remedy must 
be the one provided by sect. 108 of the Code.” In Sadhu Krishna Ayyar v. 
Kuppan,(I) however. Sir Arnold White, C.J., said that these observations were 
merely ohiier, and he added “ they seem to me to involve the reading into the 
Code of a great deal which the Legislature might have .said but did not say. 
I think it must be taken that the Legislature-by accident or design has given 
a right of appeal apart from the merits, against an order on the ground that 
the defendant was not in default in failing to appear and against an ex parle 
decree, also apart from the merits upon the same grounds. Thei'C is a power 
to remand a case when the Appellate Court reverses an order refusing to set 
aside an ex pane decree, and it seems to me anomalous to hold that there is 
110 such, power when the Appellate Court allows an appeal against a decree 
upon the ground that there ought not to have been an ex parle decree against 
the defendant.” (2) In this case it was held by the Full Bench that when a 
suit is decided ex parle an Appellate Court, to which the appeal from the dccreo 
is preferred under sect. 540 of the former Code, had jurisdiction to reverse the 
decree of the lower Court on the ground that such Court was wrong in 
proceeding to decide the suit ex parte and remand the suit for re-heaung.(S) 

Appeal as to costs.—See notes to sect. 35, which deals with the general 
power to award costs. 

Consent decree (clause 3).—No appeal lies from such a decree. A 
consent decree cannot be set aside by appeal or by motioii.(4) For setting aside 
such a decree there are two available modes of procedure ; (a) by a suit; (h) by 
an application for a review of the judgment sought to be set aside. But the 
more proper mode is by an application for Teview.{5) 

Who niay appeal.—In the first place, whatever may be a party’s rights 


(1) 30 M. 04, OO,;-!’. B. (1906). 

(2) 30 M. 04, 09A 

(3) Foil. Peruinhara Nayar v. Subralimani- 
an Fattar, 23 M. 445, and Habib Baksh v. 
Baldeo Prasad, 23 A. 167, 198 (1901), and 
dissenting from Jonardan Doboy t). Ramd- 
hono Singh, 23 C. 738 (1896); Parvntishanlcar 
V. Bai Naval, 17 B. 733 (1892); CaussaucI v. 
Somes, 23 M. 260 (1899) j Sadha Krishna v. 


Knppar Ayyangar, 30 kL 04. 

(4) Fatmabai v. Sonbai, 36 B. 77 (1911). 

(5) Ausliooto.Hh V. Tara Prasauna, 10 C. 
612, 615 (1884). Sec also Nistaiini r. Nando 
Lai’ 20 C. 891, 907; e. c., 3 0. W. N. 670 
(1899); Biraj Mohiiii v. Chinlamoni, 0 C. 
W. N. 877, 878 (1901); Bhutnath v. Ram 
Lai, 6 C. W. N. 82, 80. 
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under the general law, ho may forego them and debar himself, or be estopped 
from asserting them. If, therefore, an appellant agrees not to appeal, he cannot 
do so.(l) A party, it has been held, may also otherwise be barred from 
appealing. Thus, w'here a decree was obtained against A and others, and A not 
appealing, the decree was set aside and the case remanded on the appeal of the 
co-defendants but re-afiirmed by the first Court, it was held that A could not 
appeal from the last decree.(2) In the under-mentioned case,(3) however, a 
suit having boon decided by the first Court after an intervenor had been made 
a party, it was remaudod for trial on the appeal of the intervenor wdiose name 
was ordered to be expunged from the record. The suit was decided again in 
favour of the plaintiff, but the decision was reversed on appeal. It was held 
tiiat the fact of the defendant having in the first instance allowed the intervenor 
alone to appeal, did not debar him, after the case was reopened by remand, from 
appealing in his own person. 

Chapter XLI. of the last Code treated of appeals from original decrees, 
and Chaptei' XLIl. in the sanic Code of appeals from appellate decrees. It is 
provided that an appeal shall be from such decrees generally. It is not expressly 
said by whom an appeal may bo preferred, but it may reasonably bo assuiiied 
that any party to the .suit in which a decree is passed may, if dissatisfied with U', 
appeal from it. 0. XLI. r. 33 refers to the judgment in appeal from original 
decrees, and enacts that it may be for confirming, varying, or r eversing the 
decree against which the appeal is made, and applies under sect. 108 to judgments 
in appeal from appellate decrees. Hence, also, it is infeniblc that the parties 
who are allowed to appeal arc those who desire that a decree should be varied 
or revcr3ed.('l) 

But a •proforma defendant against whom no judgment has been given has 
no right to appeal, even if another party has been found to be the owner of the 
land, inasmuch as such finding carries with it no legal consequence as against 
him.(3) So in the under-mentioned case (6) it was held that the tenant had no 
reason to object to a decree, which was altogether in his favemr, and it was 
not competent to him to present an appeal from the finding on an i.ssue. Even 
in the case of findings inserted in the decree itself it is not necessary to appeal 


(1) Moonshee Ameer Ah r. lyiahai'ttneo 
ludorjit Kocr, 14 M. I. A. 203 (lS7i); Anant 
Das i’. Ashburner, 1 A. 207 (1376); Protab 
Cfaunder Bass v. Arathooii, B 0. 455 (1882); 
a. c., 10 C. L. R. 443 ; Bahir Das (Jhakvararti 
V. Nobin Chunder Pol, 29 C. 300 (1901); s. c., 
0 C. W. N. 121; Uttam Chandra Kirthy i\ 
KhctraNath Chattopadliya, 29 C. 677 (1901); 
in Rajmohan Gossain v. Gourniohun Goasain* 
8 Moo. 1 A. 91 (1859), a decree of an 
Appellate Court obtained after compromise 
was held to bo fraudulent and was set aside. 
If a person carries on an appeal contrary to 
his agreement a suit for damages will lie: 
Jati Ram v. Dass Ram, 3 C. L, R. 574 (1879). 


See alw Kagobir Dyal r. East India Com¬ 
pany, Pulton, 141) (1843). 

(2) Nand Kishori Singh c. Balmokund, 1 
Shome 12 (1877). 

(3) Bucha Singh v. Mii'za Mashook Ali 
Keg, 15 W. E. 572 (1871). 

(4) Jumna Singh v. Kbrnar-un-nisaa, 3 A^ 

152, 160, 157 (1880). } 

(5) Ham Dass Lushlcar i\ Hui’cchav Moo- 
kerjue, 23 W. K. 80 (1874). 

(6) Muttu Kamarappa v. Arumuga, 7 M. 
146,149 (1883); as to objection to finding in 
Appellate Court, see Rajai v. Appaji, Bom. P. 
J. 1888, p. 220, cited in Bibi Ladli Begum v. 
Bibi Raji Bogum, 13 B. 062 (1888). 
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if t,ho findings be nn issues wliicli are not neressary for the deoisitm of tlie suit 
in which they are raised.(l) 

Assuming there is otherwise no Irar, the question as to wlio may appeal is 
determinable by the common-sense coitsideration that there can be no appeal 
when there is nothing to appeal about. A person, therefore, who is no party (2) 
to the suit in whieli a decision is given can, as the decree does not affect him, 
have no ground to appeal therefrom. The person appealing must also have 
been a party when the decree was passed. Thus a person was once made a 
party to a suit, but the decree was set aside, the suit as against him dismissed, 
and the case remanded for trial. From this last decision he appealed, but the 
Court ordered the appeal to be struck off as made by a person no longer a party 
to the Ruit.(.3) A party, however, to the suit when the decree is passed, or when 
they liave, been brought on the record, his representative (4) or assignee (.5), may 
appeal regarding tlieir own rights invaded by the decree.(6) 

Ordinarily only the party against whom a decree is passed, that is the 
person ordinarily injuriously affected by the decree, can appeal. For the same 
reason a person against whom a suit has been dismissed usually cannot appeal 
against tlie decree, as he i.s not affected otherwise than beneficially by it. But 
in some cases a suit may be dismissed as against a defendant and yet the latter 
may have a riglit of appeal. It is not because a suit is formally dismissed that 
no appeal lies, but because such dismissal is ordinarily not merely no grievance 
but an actual benefit to the defendant. There is nothing to complain of. If, 
however, a party is aggrieved (7) by a decree then, notwithstanding tiiat the .suit 
IS dismissed against him, he may appeal. 


(!) Ghcla Icl)har.am v. Sankat'hand Jotlia, 
ISB. .C)97(I893). 

(2) See Caemmerer v. Birch, I Mad. H. C. 
It. 8(1862); whore, however, an objection was 
taken to a next friend being heard on the 
ground that ho was no party to the suit, it 
was licld that the Court wouhl not entertain 
tile objection at tho instance of the party 
through whose fault the error occurred, viz., 
that the uext friend only and not the minor 
had been made respondent to tho decree 
appealed from: Bhobotarini v. Sreo Bam 
Paul, 9 V. 629 (1883). An exception also 
exists in the case of an auction-purchaser 
who, as well as a li^cree-holder and judgment- 
debtor, may appcal^from an order setting 
aside an execution sj.ie, though ho may not 
have liecn a party to tlie suit; Hiralal Ghoso 

V. Ohundra Kanto Ghosc, 26 C. 1539 (1899). 
Tho case to the contrary reported at p. 541 
was uncontosted and is of no authority. 

(3) Gokool Pershad Deschite v. Brojo 
.Nionoc llobia, 24 W. R. 269 (1875). 

(4) See Jugoo Lai v, Lalla Bhikun Lai, 5 

W. R. 133 (1866). 

(5) See Qajadbar Prasad v, Ganosh Tewari, 


7 B. L. R. 149 (1871). In Moheshwar i’. 
Kushahas, 2B. 248(1877), which was decided 
under the Code of 1859, the transfer was 
before the second ap})cal, which was preferred 
by the transferor. He died before the appeal 
was hoard, and the transferee applied hut was 
not allowed to carry it nn. Tlds case is now 
provided for by 0. XXII. r. 10. Sec Ahmed- 
bhoy V. VaUocbhoy, 8 B. 323, .330 (1884); 
Rajarain v. Jibai, 9 B. 151, 166 (1884). Tiio 
case of Jaduputteo v. Chundcr Kant Bhatta- 
charjee, 9 W. R. 309 (1868), was a rule. Tbo 
purchaser was not added, hut substituted 
for the plaintiff, apparently without the 
latter's ooncurrouco. 

(6) Sm. Khormukreo v. Nilumbur Mandai, 
2 W. E. 227, at p. 231 (1865). 

(7) Musst. Pan Kooor v. Bhugwunt Kooer, 

fl N. W. P. 19 (1873). “ It must bo hold that 

in api»al, as well as in review, the appellant 
must bo aggrieved by the decree,” per 
Jardino, J.; and sec also per Pearson, J., and 
Stuart, C.J., at pp. 23,26; Lachman Singh i\ 
Mohan, 2 A. 497, 499, 501, per Stuart, C.J. 
“ I am now quite ready to accept the principle 
that an appellant must be aggrieved by tho 
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The general question whether successful defendants in a suit can appeal 
from the decree in their favour has hcen raised in several oases, though under 
different circumstances. In the first of the last-mentioned oases, which was 
one in which the defendants had no contention inte.r se, but on the contrary a 
common interest against the plaintiff who was the respondent in the appeal, it 
was held that as the appellants had no ground of complaint, and as the appeal 
was against a decree wholly in their own favour, the. legal moaning of which was 
that the plaintiff’s suit altogether failed, there was no appeal.(1) In the 
under-mentioned case (2) the plaintiff’s suit had been disniisBod. The d(rfcn- 
dant appellants did not desire that the decree dismissing the suit should be 
varied or reversed. The attempted appeal, which was disallowed, was by one 
defendant against another, the matter in issue being the autheptioity and 
validity of a deed of conditional sale purpoiting to have been executed by one 
defendant as vendor in favour of the other as vendee. So again a party 
cannot appeal to ])rotcct a possession which ho has disclaimed to liold 
except on behalf of another party whom he is not authorized to represent 
and who has not appealed.{3) In such case he is not interested either on 
his or on such other party’s behalf.(4) Inasmuch as an appeal lies from 
the decree and not from the judgment; (5) thereforr a party cannot appeal 
from a decree which is altogether in his favour .simply because there may 
be findings or expressions in the judgment which may be. prejudicial to 
him,(6) In a suit for rent in which the only real issue was whether one X. 
wa.s or was not liable for rent, and in which Y. the alleged purchaser of the 
tenure was held to have been wrongly made a parly on tlie application of the 
tenant, it was held that Y. had no right to appeal against a decree given 
against X. piraying for a declaration of her (Y.’s) liability for rent as purchaser 
from the tenant.(7) On the other hand, an appeal has been held to lie by 
defendants against whom Bpecific.ally no decree was made, but whose defence 


docren,” per Spankic, J., at p. .504 ; and bob 
pp. 507, 508, per Oldfield, .T. ^PhiB case 
diBBcntB from Saroop Clmndcr Pal v. Dombal, 
1 W. R. 72 (1864), which docs not appear 
to be correctly decided. 

(1) Musst. Pan Koocr v. Bhugwunt Kooer, 
0 N. W, P, 19 (1873). See on this case Jumna 
Sing V. Kaiuar-un-nisa, .I A. at pp. 154, 155 
(1880). 

(2) Jumna Singh v. Kamar-un-nisa, 3 A. 
162 (1880). 

(3) Shoshayyar v. Pappuvaradayangar, C 
M. 185 (1882). 

(4) See also Doorga Mohaputtur v. Radha 
Mohun Myteo, 15 W. R. 686 (1871). Where 
a Hindu widow Bucd jointly with her eons 
her suit was dismissed, she did not appeal, 
and it was held that her sons who had no 
interest in the result of the snit were not 


competent to prefer a second a]tpoal. 

(5) Shama Soondnreo Tlcbia ». Dignmbareo 
Debia, 13 W. R. 1 (1870); Musst. Pan Koocr 
11 . Bhugwant Kooer, 0 N. W. P. 19 (1873); 
Ram Dass Lushkar n. Hureohar Mookherjee, 
23 W. R. 86 (1874); Muttu Kumarappa v. 
Arumuga, 7 M. 145, 149 (1883). Fide einle 
“ Decrees.” 

(6) Vide ante “ Decrees ^ 

(7) Musst. Oognoe tnowdlirain n. Shaikh 
KcramutooUah, 17 wJ’A. 219 (1872); dist. in 
Krishna Chandra Goldar v. Mohosh Chandra 
Saha, S. A. Cal. H.C. 2310 of 1902, in which 
the plaintiffs had themselves added, the 
auction-purchaser alleging that he was a 
mere hnnamdar for the former tenants, and in 
which the Lower Appellate Court wrongly 
set aside an order which the appellant had 
obtained under sect. 108 of the former Code. 
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to the suit was necessarily disposed of by tbe decTCc.(l) In order to see 
what the decree really means, the Court may look not only into the judgment 
but into the pleadings. If the decree, although apparently, and so far as it 
goes, favourable to the defendants, is yet imperfect and not self-explanatory, 
and wlien road by the light of the record really unfavourable and may prove 
injurious to them, then the defendants, being aggrieved by it and having 
every interest to appeal, may do so.(2) In short, any person who being party 
to proceedings is injuriously affected by a decree passed therein is entitled to 
appeal,(3) And if this be shown, it is imnuiterial that the suit may have 
been dismisised as against him. 

Ordinarily a case is decided upon issues between the plaintiffs on the one 
side and the defendants on the other. Thus a defendant, whether interested 
or pro forma only, cannot appeal against a co-defendant (4) unlo,-'s the 
Court has dealt with the case at the hearing ns raising not only a ques¬ 
tion between the plaintiff and defendants but also as between the defendants, 
in which case one of the defendants ean appenl against the decree as between 
himself and the other dcfc.ndant.f.'i) 'When the decree of the Lower Court 
proceeds on a ground common to all defendants the Appellate Court may, 
on appeal by one of the defendants against the whole decree, reverse the decree 
in so far as it affects the other defendants though they have not joined in the 
appeal.(6) 


97» Where any farty aggrieced by a freliminary decree 
Appeal from final coinmencemcnt of this Code 

decree where no appeal docs iiot o/pfenl from siicli decree, hc shall he 
from preliminary decree. from disjruting its correctness in any 

affeal which may he f referred from thefmml decree. 


(1) Jamna Das v. Udoy Ram, 21 A. 117 
(18{>8); and sco also Ram Golam i>. Sheo 
Tahal, 1 A. 206 (1876), in wliich an appeal 
was hold to Uo on the ground that the rospon- 
dent’s suit should have been dismissed 
absolutely, and nob in such a manner by 
negativing the defence, that the respondents 
wore at liberty to come into Court again. 

(2) Luohman 8ingh v. Mohan, 2 A, 467, 
.600, 501 (187vii^ 

(3) See Mirlianjdeo i;. Nazerun, 0 G. 19 
(1880), which wa‘ a ease under soot. 28 of 
Aot XI. of 1858 (Guardian and Wards), which 
provides that all orders shall bo open to ap¬ 
peal under the rules in force for appeals in 
miscellaneous oases (t.c. appeals from orders 
under sect. 588 of the former Code). Similar 
language was used in that section and in ss. 
640 and 584 of that Code. 

(4) Gudadhur Bannorjeo i’. Musst. Mun 


Mohinec Dossia, 7 W. R. 36G (1867); Ram- 
esflur Ghoso Azeem .Toardar, 17 W. R. 373 
(1872); Jumna Singh v. Kamar-un-nissa, 
3 A. 125 (1880); Kashco Chundor Ray n Sm. 
Doorga, 11 W. R. 410 (1869); but if he is 
allowed to do so he is estopped from asking 
that the decision may bo sot aside for want of 
jurisdiotiun, ib. A person cannot, however, 
appeal so as to affect another’s rights under 
the decree unless hc makes that other person 
a respondent: Ram Mohun Dey v. Kangaleo 
Gopee. 20 W. R. 149 (1873): as to cioss 
appeal, sco Sehed. I., 0. XLI. r. 21 ; Goono- 
monoe Dossia r. Parbutty Dassia, 10 W. R. 
326 (1868). 

(5) Soiru Padmanath v. Narayanrao, 18 B. 
620 (1893). 

(6) Dlmbta Coor v. Paidigan Tam, 30 M. 
470. 
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Preliminary decrees .—A dccrpc according to the definition in sect. 2 
may be either preliminary or final. And an appeal lies against a preliminary 
deeree. It was, however, a matter of debate under the former Code whether 
in an appeal against the final decree, it was open to the appellant to question 
the correctness of the preliminary deeree when no appeal had been preferred 
against it within the time allowed.(l) The Legislature has now determined the 
que.stion in the negative by this section. The object of this section is to prevent 
pieliminary questions being raised in the form of an appeal after tlie case has 
been decided on its meritB.(2) But an f^giieved party can only appeal if a 
decree is extant in a formal shape.(3) AMough there may be a preliminary 
finding, yet unless a formal decree is drawn up, there is no possibihty of the 
appeal here contemplated.(4) There is no provision enabling an Appellate 
Court to dismiss an appeal against a jrrelirainary decree on the ground that a 
final decree has been passed while that appeal was pending.(5). 

Where in a suit for accounts the first Court recorded findings on preliminary 
is.siies and ordered accounts to be taken on their ba,sia, but drewup no preliminary 
decree, and a Commissioner took the accounts, and on his report the suit wa.s 
(bsmissed; it was held that under this seclion'plaintiff wa.s not barred from 
appealing and now objecting to the preliminary findings ; it was held also that 
no party or pleader is bound to move the (lourt to draw a decree, .and omi.ssion 
to do .so cannot affect the right of appea].(f>). 


[s. 575.] 98. (/) Where an appeal is heard by a Bench of'two or 

Decision where appeal Judges, the appeal shall be decided in 

hoard by two or more accordance with the opinion of such Judges 
■*“'*®**’ or of the majority (if any) of such Judges. 

(-) Where there is no such majority which concurs in a 
judgment varying or reversing the decree appealed frmv, .such 
decree shall be confirmed : 

•Provided that where the Bench hearing the appeal is com¬ 
posed of two Judges belonging to a Court consisting of more 
than two Judges, and the Judges composing the Bench differ in 


(!) Khadem Hossuin v. Emdad Hussein, 
5 0. W. N. 017 (1901), and cases there cited. 

(2) Govind V. Vitlial, 30 B. 536 (1912); 
14 Bom. L. R. 560. 

(3) Bai Divali t’. Vishnav Manordas,. 11 
Bom. L R. 1320 (1909); .34 B. 182; Sid- 
lianath v. Gane.sh, 14 Bom. L. R. 916 (1912); 
37 B. 00. 

(4) Sakharam r. Sadashiv, 15 Bom. L. K. 
382 (1913); Krishnaji n. Maruti, 12 Bom. 
L. R. 702 (1910). 

(5) Kuppusamy r. RagmahBai,24M. L. J. 
190 (1912); following Ramaion r. I^eorapud- 
dian, 22 M. L. ,1. 217 (1911); (lissonting 


from Maokonzie r. Narasingh, 30 C. 702 
(1909). See also Khirodamoyi Dasi v, Adhar 
Chandra, 18 C, L. J. 321 (1913); Nistarini 
Debit!, RaiMohun, 18 C. L, ,I/r214 (1913). 

(6) Kalorara Pirohar 1 v. Gangaram 
Sakharam, 38 B. 331 (U13); and seo also 
Sakharam Vishram mrro v. Sadashiv 
Balahct Lodha, 37 B. 480 (1913); following 
Bai Divali v. Vishnav Manordas, 34 B. 182 
(1909); and distinguishing Govind Ram- 
chandra v. Vithal, 30 B. 536 (1912) | and see 
Ram Nath v. Basanta Narain, 18 C. L. J, 209 
(1913). 
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opinion on a point of law, they may state the point of law upon 
which they differ, and the appeal shall then he heard upon that 
point only by one or more of the other Judges, and such point 
shall he decided according to the opinion of the majority (if any) 
of the Judges who have heard the appeal, including those who 
first heard it. 

Procedure on difference of opinion.—The result of this provision 
is as follows :—Where the Judges difier, but not on any question of law, there 
can be no reference and the decree is affiTmed.(l) But there is an appeal 
under the Letters Patent {vide post). If the difference is on a point of law, 
then the Judges may or may not (2) refer the point of law. In the case of 
reference the judgment on the point referred is according to the majority- 
of the .Judges who first hoard the appeal and the third Judge ; and in the second 
case (that is, where there is no reference under this section) there is an 
appeal under the Letters Patent. The efieot of this section is to supersede 
the provision in the Letters Patent that in the case of disagreement the 
judgment of the senior Judge shall prevail,(3) a provision which is still in 
force as regards Letters Patent appeals,(4) but it does not take away the 
right of appeal. Tlierefore when the judgment of a Lower Court has been 
confirmed under this section by reason of one of the Judges of the Appellate 
Court agreeing upon the facta with the Court below, an appeal will lie against 
such judgment under the Letters Patent, notwithstanding the terms of this 
section.{.5) When the Judges of a Division Bench have concurred in a final 
decree, the fact that they differed on one point is no ground for an appeal under 
the Letters Patent.(6) It was also held that where the Judge to whom 
an appeal was referred, concurred with one of the differing Judges as 
to the decree to be passed, but did not agree with him as to the reasons therefor, 
there was no further appeal to the. High Court under clause (15) of the Letters 
Potent.(7) See now as to amendment next paragraph but one. Sect. 647 of 
the Code of 1877 was held to extend sect. .575 of that Code (which on the face 


(1) .Tcliangir ». Secretary of State, 6 Bom. 
B. R. 135,200 (1903). 

(2) See Sura) Prosad v. (lolab Chand, 27 C. 
724, 702 (1900); 28 C. 517 (1900). 

(3) Sri Gridlil^gji v. Purushotiim GoBsami, 
10 C. 814, 810 (ltiS4); Appaji Bhivrav v. 
Shivlal Khubchan.! 3 B. 204 (1879); Nara- 
yanasami Bcddi v. Osuru Reddi, 25 M. 548, 
551 (1901) [dist. Huaaini Begam v. Collector 
of Muzaffurnagar, 11 A. 170, 178 (1889), 
where it was held that the Code did not apply 
on the ground that there had been no hearing 
of the appeal, the Judges having differed on 
the point whether the appeal was time^barredj. 

(4) Laohman Singh v. Ram Lagan Singh, 


26 A. 10 (1903). 

(6) Sri Gridhariji v. Purushotum Gossami, 
supra, F.B.; Mohendro Chandra Ganguli 
r. Ashutosh Ganguli, 20 C. 762 (1893);* 
Lala Snraj Prosad v. Golab Chand, 28 0. 51 i 
(1901); Deo Chand i>. Hire Chand, 13 B. 
449, 464, 458 (1889); Keshav Pandurang v. 
Venayak, 18 B. 355, 302 (1893); Naraya- 
nasaini Reddi ®. Osuru Reddi, 25 M. 648 
(1901); Raghunath Prasad r. .Turawan Rai, 
8 A. 105 (1886); Jadu v. Hari Kar, 17 
G. L. J. 200 (1913), 

(6) In re Hurban Sahay, 10 C, 108 (1883). 

(7) Jehangir r. Sceretary of State, 0 Bom. 
L. R. 230 (1904). 
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of it applied to appeals only) to applications to the High Court in its extraordinary 
iurisdiction.(l) 

“ Of the majority.”—The word “ majority ” obviously refers to appeals 
heard by more than two Judges,(2) and further the section does not say that 
any one or all of the differing Judges should be members of the Court when 
the appeal is decided. The decision has to be according to the opinions of the 
majority of all the Judges who have heard the appeal, including those who 
first heard it, that is, the opinions of the two differing Judges recorded when 
they agreed to refer have to be taken into account in determining the 
majority. (3) 

“ They may state the point of law.”—Under the last Code the words 
were “ the appeal may bo referred.” The wording of the proviso has been 
altered ; it. now deals only with the decision on the point of law referred.(4) It 
was held that the law did not require the Judges to announce the agreement to 
refer in open Court. As soon as the Judges agreed to refer and informed the 
Cldef .fustico, the order of reference took effect though it might be drawn up 
afterwards.(5) It was held that where a Beneli of two Judges hearing an appeal 
differed in opinion but delivered judgment of the Court without any reservation, 
they were not competent to refer the appeal.(C) 

“ Shall then be heard.”—It was hold under the last Code {in accord¬ 
ance with the practice of the Calcutta and Bombay High Courts) that the third 
Judge to whom reference was made coidd sit and hear the appeal alonc.(7) 
This is so now, the section stating that the appeal may be heard by one or more 
of the Judges. It was held under the last Code that when there was a reference 
under sect. 675 the whole appeal was open for argument and not only the point 
of law on which the Judges had differed in opinion.(8) This, however, is not so 
now, the section expre.s.sly stating that the appeal shall be heard upon the point 
of law referred only. 

is. 578.] 99, Xo dccreo, shall be reversed or substantially va.ried, 

No decree to be re- nor shall any case be remanded, in appeal on 

versed or modined for account of ami misjoinder of mrties or causes 
error or irregularity not <■ .- r • r c j. • „ 

aiiecting merits or juris- or oj any error, defect or irregu- 

larity in any proceedings in the suit, not affect¬ 
ing the merits of the case or the jurisdiction of the Court. 

(1) Apaji Bhivrav v. Shiv Lai, 3 B. 204 043 (1887); distinguiehod^in Jehangir v, 

(1879); In the matter of petition of Balaji Secretary of State, 0 Born .L. E. 131 at p. 208 
Kanchaddas, 5 B. 080 (1881). (1903). I 

(2) Jehangir v. Secretary of State, 6 Bom. (7) Jehangir v. Socrafeiry of State, 0 Bom. 

L. R. 131, 207 (1903). L. K. 131, 207 (1903); disB. from Rohilkhand 

(3) Ih. at p. 211. Bank v. Row, 6 A. 408 (1884); and see per 

(4) Maharamad Mehdi v. Sheoshankar, Weir, J., in Suhbayya v. Krishna, 14 M. 188 

14 C. L. J. 562, 686 (1911). at p. 191. 

(6) Jehangir v. Secretary of State, 6 Bom. (8) Seshadri v. Natavaja, 21 M. 179, 214 
L. R. 136, 206 (1903). (1897). 

(0) Lai Singh v. Ghana Sham, 9 A. 826, 
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Cure of teclinicality.—This section contains one oi the most 
salutary rules of law which the Code provides. Its obvious aim is to prevent 
technicalities from overcoming the ends of justice and from operating as means 
of circuity of litigation which the old method of English Common Law 
Courts so much encouraged.(1) The principle which it enacts has also been 
recognized in other statutes, such as the Evidence Act,(2) Stamp Act,(3) and 
Valuation Act.(4) Tlic section excepts two cases, viz., want of jurisdiction (C) 
of tlie Court to try the case and the afiectation of the merits by irregularities 
committed in tlio exercise of an existent jurisdiction. The result is that in 
any other ease than these, errors and irregularities form no ground lor appeal, 
and an appeal alleging such error and irregularity only will be dismissed. 
The entertaining oi a matter wdiich lies out of the jurisdiction is quite a 
different thing from proceeding in a faulty or improper way in a matter which 
lies wholly within it.(6) An objection to jurisdiction, the validity of which 
is patent on the face of the proceedings, can be taken at any stage,(7) the 
section being unavailable, to cure the defect, and the merits in all cases must 
be looked to. 

Wluither an error or in'egularity does in any particular case affect the 
juriisdiction must be, determined with reference to the facts of that particular 
ease. The following decisions are only referred to as illustrations of the applica¬ 
tion of the general principle w'hich the section embodies. 

,See as w'gards summoning witnesses: (8) irregular remand ; (9) granting 


(1) Saut Kumar e, Doosaran, 8 A. 39.^, 
37,') (18S(>). 

(2) Act I. of 1872, sect. 169 ; Do Souza v. 
I’pBtonji, 8 B. 408, 410 (1884); Surjya Moni 
r. Kali Kanta, 28 C. 37, r,2 (1901); Katclii- 
kalyana v. Kachivij.aya, 12 M. I. A. 495, 504 
(1869); Woinosh v. Chundor, 7 C. 293, 29C 
(1881) [Bcoond appeal]; Palaklidari r. Man¬ 
ners, 23 C. 179, 185 (1895). 

(3) Sect. 34 (c); Ramasanii v. llamasami, 
5 M. 220 (1882); Devaoliand u. Harachand, 
13 B. 449,4.78 (1889); Shiddappa v. Irava, 18 
B. 737 (1893); Maulappa v. Baswantrao, 14 
M. I. A. 24, 39 (1871). 

(4) Sect. 11, Act Vll. of 1889; Hamidun- 
nissa v. Gopal, 24 C. 661, 665 (1897). 

(5) The, words “ not affecting the jurisdic¬ 

tion ” mean 'C' net affecting the oompotcncy 
of the Court toTtsv; ” Matra Mnndal v. Hari 
Mulliok, 17 (1. 1 • 159 (1889), institution of 

suit in Court of higher grade, and see Nidhilal 
V. Mazahar, 7 A. 230, 234, 243 (1884); see as 
to the moaning of the term in this section, 
Mohesh II. Janiiniddin, 28 C. 324, 329, 331, 
332 (1900). and notes to sect. 9, ante; sec 
Amat i'. Guru Prosunno, 29 C. 493 (1900); 
Vonkatrav Kaji v. Madliavrav, I] B. 53 
(1886); OhfdaUlI e. Badullah, 11 A. 36, ?9 


(1888) [the aeoirc of this section cannot be so 
extensive as to bring within the scope of 
adjudication matters not subject to it]; 
Augustine Medlyeott, 15 M. 241, 246 
(1892); Goura OIrandra v. ViUrama Deo, 
23 M. 367, 370 (1899); KrialmaBami v. Kan- 
kashhai, 14 M. 183, 185 (1890); Rameshur v. 
iSheodin, 12 A. 510 (1889); Nusseerooddecn 
c. Lali Mahomed, 23 W. R. 234 (1870); 
Savitri r. Ramji, 14 B. 232 (1889). 

(6) Combe r. Edward, 3 P. D. 103, 128. 

(7) Nidhi Lall v. Mazahar, 7 A. 2.30, 243 
(1884); Shri Sidheswar v. Shri Harihar, 12 
B. 165,1.57 (1887); see, however, oJ.so index, 
svb me. “ JmiBdiction.” 

(8) Bhagwat r. Dohi Din, 16 A. 218 (1899). 

(9) Dcbcndra Nath Bhattacharjeo v. Pra- 
sanna Kumar Chakravarti, 5 G, L. .T. 328 
(1907); Ram Gopal». Raghu Nath, 2 C. L. J. 
496 (1904); Trailakliya Ghosc v. Kali Pro- 
sanua Mohini, 11 C. W. N. 380, 386 (1907) 
Debendro v. Prosonno, 5 C. L. J. 328, 333 
(1907); Subba Sastri v. Balachandra, 18 M. 
421 (1894); Mallikarjuna r. Patharoni, 19 
M. 479 (1896); Nabin Chandra Tripati «. 
Prankrisbna Do, 41 C. 108 (1913) (an order 
of removal improperly made is an irregularity 
within meaning of this section). 
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, j nf sect 623 of tire last Code; (1) refusal 

liii application under sect. 244 instead ol soc.r. / 

to pmnt adjournment; (2) hearing an appeal as an appeal from an order and 
not as an .'ippeal from a decree; (3) defective procedure in obtaining repre* 
sontalion of minor; (4) oiuieaion to verily inventory in application for 
attnciimont ; (5) application to bring legal representative of deceased judgment- 
debtor on record ; (6) surplusage in judgment; (7) omission of application 
under sect. 234 of last Code in proceeding under sect. 248 of that Code; (8) 
evidence recorded by one Judge and weighed by another; (9) consent of 
Collector to suit under sect. 539 of last Code defective in language ; (10) 
defective, signature to (11) or verification in (12) or filing (13) of plaint; refer¬ 
ence to arbitral ion not in writing; (14) absence of the word “absolute ” in an 
application for an order absolute for sale; (15) error in frame or valuation of 
suit; (16) recording evidence in language not that of the Court; (17) proceeding 
on a Sunday or otlier lioliday; (18) refusal to issue commission; (19) an 
improper exorcise of discretion under sect. 42 of the Specific Kelief Act; (20) suit 
wrongh^. framed; (21) improper representation of Chief by political agent; (22) 


(1) Nilratan v. Ham Hutton,6 C. W. N. 627, 
029 (1901). 

(2) Siirjyamfmi v. Kalikaiita, 28 0. 37, 52 
(1900); s. c., 5 C. W. N. 195, 206. 

(3) Piamathu v. Khetra, 29 C. 661, 664 
(1902). 

(4) Walian. v. Banko Bohari, 30 C. 1021, 
1031 (1903); Muiinu Lai v. Ohiilara Abbas, 
P. a, 32 A. 287, 295 (1910); Hai-i Saran v, 
Bhufaanoswaroe, 15 I. A. 195, 200 (1888); 
Ruresh v. Jagut, 14 0, 204 (1886) [dist. in 
(ianga Prosad v. Umbica, 14 C. 754 (1887)]; 
Hardi Naraiii Sahu j’.Hud Porkaeh, 10 C. 626, 
(>34 (1883); Bhaba Porshad v. Secretary o£ 
State, 14 C. 169, 163 (1886); Permesbar 
Das r. Bela, 9 A. 508 (1887); Bausi 
Ramji, 20 A. 370, 374 (1898). 

(5) Naair-un-nissa v. Gbafur-ud-din, 28 A. 
244 (1906). 

(6) Sivannnatha r. Vaidya Natha, 28 M. 
466, 472 (1905). 

(7) RamChuiidcry. Ram Jeobun,I4W.R. 
141, 142 (1870). 

(8) Sham Lai v. Madhu Sudan, 22 C. 568, 
602 (1895) [dist. in Amar v. Guru Prosunno, 
27 0. 493 (1900)]. 

(9) Naranbhai v. Naroahankar, 4 Bi H. C. 
R. A. C. J. 98,100,101 (1807). This suit was 
under tbo Code of 1869, which contained no 
such rule as that enacted by sect. 191 of the 
last Code : Jadu Rai t;. Kanizak, 8 A. 676,605 
(1886). 

(10) Sajedin v. Oonr Mohun, 24 C. 418,428 
(1897). 


(11) Basdeo v. Smidt, 22 A. .65, OO, 64 
(1899); Rakhal Chaudiu Penary r. Secretary 
of State, 10 C. W. N. 841 (1900). 

(12) Rajit Ram v. KatoMar, 18 A. 39(), 400 
(1896); Mohim r. Buugsi, 17 0. 580 (1889) ; 
Ram Komal v. Bank of Bengal, 6 ('. 'V. N. 9 i, 
98 (1000); Rakhal f. Socrotary of State. 10 
a W. N, 841, 842, 843 (1906). 

(13) Rakhal v. Secretary of State, supra. 

(14) Shama Rein r. Abdul Latif, 4 ('). W. N. 
92, 83 (1899). 

(15) Manchorji r. Thakor X)a8, 6 B. L. R. 
389, 392 (1903). 

■ (16) Param v. Achcl, 4 A. 289 (1882); 
Kalidasti. Parjaram, 16 B. 309, 315 ; Rames- 
Bur V. Raj Kishore, 13 W. R. 325 (1870). 

(17) Ratan J^all v. Farabi Bibi, 34 C. 396, 
398, 11 C. W. N. 820 ; 34 C. 390, 398 (1907). 

(18) Shcoram v. Thakur Prasad, 29 A. 502 ; 
s. c., A. W. N. 16S (1907), and on appeal, 
30 A, 136 (1908); Unant Ram v. Protab, 16 
W. R. 230 (1871). 

(19) Akikumiasa v. Rup J^al, 26 C. 807, 
816 (1808); aee alao Bhagw it. v. Dcbi Uin, 
16 A. 218, 220 (1894); S’ araa Sundram v. 
Abdul Latif, 27 C. 61 (IJOi). 

(20) Sarat Kumar v. Ueo Saran, 8 A. 365, 
376 (1880); see alao Muhamad Maahuk v. 
Khuda Bukah, 9 A. 022, 024 (1887). 

(21) Nubeen v. Stephenson, 15 W. R. 534* 
636 (1871); see also Shivram v. Bhagirthi 
Bai, 6 B. H. 0. R., A. C. J, 20 (1869). 

(22) Venkatrao Raje v. Madhabrao, 11 B. 
63, 66 (1880). 
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oniisBion in application for attachment of immoveable property to verify in¬ 
ventory of property sought to be attached ; ( 1 ) the cases cited. 

Tlie section now expressly deals with the question of misjoinder, as to 
which there has been previously a diversity of judicial opinion; (2) the Courts 
being thus given a larger discretion in dealing with irregularities in proceedings. 

And the word misjoinder in this section includes non-joinder.(3) This section 
regulates the procedure of the Appellate Court, and is therefore applicable to 
all appeals heard after this Act came into force, even though instituted before that 
date.(4) It has been held that where a lower Appellate Court refuses to refer 
the matter in dispute to the arbitrator named in the application, the High Court 
can set aside that order and the defect will not be cured by this section.fS) 

Appeals from Appellate Decrees. 

100. (1) Save where otherwise ex'pressly provided in the 

body of this Code or by any other law for 

Second appeal. being in force, an appeal shall he to 

the High Court from every decree passed in appeal by any Court 
subordinate to a High Court, on any of the following giounds, 
namely- 

(а) the decision being contrary to law o?' to sonic usage. 

having the force of law; 

(б) the decision having failed to determine some material 

issue of law or usage having the force of law ; 

(c) a substantial error or defect in the procedure provided 
by this Code or by any other law for the time being 
in force, which may possibly have produced error or 
defect in the decision of the case upon the merits. 

(2) An appeal may he under this section from an appellate 
decree passed ex farte. 

101. No second appeal shall lie except on the grounds Ls.585.j 

Second appeal on no mentioned in section IfHK 
other grounds. 


(1) Naair-un-rutisa r. CJhafur-ud-din, 28 A. 
2-14 (190,';). 

(2) Soc SaraU.Sundari i’. Sarftda Prasad, 2 

(J. L. J. 602, CoJbU904); Namasivayya r. 
Kadir Ammal, 17 168, 175, 176 (1893); 

Muthappa Chetty r. Muthu Paloni, 27 M. 
80, 84 (1903); Goiinshi Lai r. Khairalh, 16 A. 
279 (1894); Namasivayya c. Kadir, 17 M. 
168 (1893); Mohiina v. Alul, 24 C. 540 (1897); 
Ram Kanaye v. Prosunuo, 13 W. R. 176 
(1870); Upendra Tara Prasaimo, 30 C. 
794 (1903); Shiinkor v. Lala Shco Churn, 2 
A. H. 0. R. 443 (1870); Kalian Singh v. 


Gm- Dayal, 4 A. 163 (1881); Rchari Lai r. 
Kodu Ram. 15 A. 380 (1893); Varajlal v. 
Ramdat, 26 R. 259 (1901); Param v. 
AchaJ, 4 A. 289 (1882); Rup Narain v. Copal 
Dovi, 36 I. A. 103, 113 (1909); 13 C. W. N. 
920. 

(3) Yakauath c. Mauakkat, 33 M, 436 
(1909). 

(4) Tej Mai«. Papayamma, 22 M. L. J. 225 
(1911); Aiyava Mooppanr. Vellaya Nadan, 
34 M. 55 (1910). 

(5) iJutta V. Klu'du, 33 A. 645 (1911). 
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“ Save where otherwise expressly provided.”— The right of appeal is 
a substantive right of a very valuable iw-ture, and the preeujiiption is against t e 
taking away of a substantive right of such a nature by mere implication, and 
where the Legislature wants to take it away it will do so expressly. The intro¬ 
duction of the word “ expressly ” gives effect to this view.(l) Of. sect. 19 (3) 
and sect. 2(5 (3) Succession Certificate Act (2) (VII. of 1889); sect. 109 A. Cl. (3) 
Bengal Tenancy Act (VIII. of 1885) (3) sect. 153 Bengal Tenancy Act. As to 
•suits for arrears of rent under Act X. of 1859, see note; (4) and as to appeal 
against the decision of the Court to which a reference was made under sect. 15 
of tile Land Acquisition Act (5) (X. of 1870), the decision of a District Court 
passed on appeal from the decision of a forest settlement officer,(6) the decision 
of the Political Agent of the Southern JIaratha Country passed in regular 
appeal, (7) the decision of a District Court on appeal from an order of a Tahikdari 
Sottlemoiit officer under sect. 16, 21 of Guzrat Talukdar’s Act (Bombay Act VI. 
of 1888),(8) Chota Nagpur Tenancy Act (VI. of 1908, B. C.), sects. 87 and 264, 
sub-sect. (1), cl, (2),(9) see cases cited. As to special appeals against decrees 
on awards, sec second schedule. 

“Shall lie.”—As to who may appeal, see notes to .sect. 9(5, aide. An 
appellant who was the respondent in the lower Court and did not appear in 
that Coiu't is not debarred by reason of liis non-appearance in that Court from 
preferring an appeal to the High Conrt.(lO) In second appeals, the appellant 
lias a right to question every order of the subordinate Courts leading up to the 
decree objected to, if it was made without the sanction of law.(ll) No second 
appeal, it was held, lay from the last order passed on an application lor review 
of a former ordcr.(12) The question whether an appellant in second appeal 
can raise an objection to the legality of a remand order when he had not preferred 
any appeal against it,(13} is now dealt with by the second clause of sect. 105, 
■post. Before the passing of Act VII. of 1905 a second appeal from the appellate 
decision of the District Judge of Sambalpur lay to tlic Court of the .Tudicial 
Commissioners of the Central Provinces, but now sucli an appeal lies to the 


(1) Kamariiju v. Secretary cl State, 11 M. 
auU. 312 (F.B.) (1888). 

(2) Subba Kao v. Palamaudi, 17 M. 1U7 
(1893); Kama Kcddi e. Rapi Keddi, lU M. 
199(1895); Menmobini ». Kbottcr, 1 C. 127 
(1875); 8. 0., 21 W. R. 302 ; In the matter 
of petition of N anuk v. Niltya, 6 C. 40 (1880); 
and «eo Atta Sundari v. Srinath, 20 C. 041 
(1893), as to orders for security against person 
obtaining a certificate. 

(3) Ram Rishou v. Rajaram, 33 0. 832, 
837 (1906); Rameswar v. Bhubaneshwar, 33 
0. 837 (1906); s. c., 4 C. L. J. 138. 

(4) Sadar Naik v. Serai Naik, 28 C. S32 
(1901). 

(5) Atri Bai e. Arno Poarna, 9 C. 838 
(1883); 8. c., 12 C. L. R. 409. 

(6) Kamaraju i>. Secretary of State, 11 M. 


309, 312, 314 (1888). 

(7) Nilowa V. Fakirappa, 6 Bom. H. C. R. 
75 (1809). A deoisiijii of a District Court 
under the Land Acquisition Act is not a 
decreo. It is an award and not appealable : 
Nathubai i>. Manordas, 30 B. 300 (1911); 
14 Bom. L. R. 325. 

(8) Jamsang v. Goyabhai 10 B. 408, 412. 

(9) Raghubur r. Sri Pratap, 39 C. 241 
(1911); IOC. W. R. 2rt. 

(10) Kali V. Dhu»ai1()oy, 3 C. 228 (1877); 
-Ajudhia Prasad v. Balmukund, 8 A. 354 
(1880). 

(11) Runglall y. Takhun, 2 C. 114 (1876). 

(12) Modhoomutty Delia v. Dhunput 
Si^h, 13 W. R. 167, 168 (1870). 

(13) Mohesh v. Jamiruddm, 28 0. 324, 328 
(1900). Sec cases cited in sect. 106, jmsU 
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Calcutta High Court.(l) A •special appeal on the grounds given in sect. lUO 
lies to the High Court from the decision of the Civil Judge at Vinchur.(2) When 
the lower Appellate Court passes separate decrees in appeals relatmg to the 
same matter between the same parties, against the same person, separate 
second appeals must be filed, though the decision in one second appeal will 
govern the rest.(3) 

Scope of second appeal.— The grounds upon which a second appeal 
lies and the cases in which it is open to the High Court to interfere with the 
judgment of the lower Appellate Court, are those set out in sect, 100; and 
sect. 101 expressly enacts that no second appeal shall lie except on the 
grounds mentioned in the former section. The Privy Council have, in more 
than one case, pointed out the necessity of adhering strictly to the provisions 
of tho.se sections.(4) And no Court in India or elsewhere has power to add 
to or enlarge those grounds.(5) No second appeal lies against a finding of 
fact. If the High Coint goes through a case as a regular appeal it cxceed.s 
the statutory limits of its jurisdiction. It has no power to entertain a case 
except as an appeal from an appellate decree on the grounds stated in sect. 
100, which deprives them of the right to review findings of fact unless these 
are vitiated with one or other of the errors or defects stated in this scction.(6) 
The limitation to the power of Courts in a second appeal ought to be attended 
id and .strictly followed, and the appellant ought not to bo allowed to question 
I ho finding of the first Appellate Court upon a niatter of fact.(7) It camiot 
delract fj’om tlie weight of concurrent findings of fact, that different Courts, 
ill arriving at the same result upon the same evidence, ha\’e not been influenced 
by preci.'iely the same considerations. A difference of opinion to that 
extent is only calculated to suggest tliat the evidence, wdiatever view bo 
taken of it, must nece,ssarily lead to one and the same inferenee.(8) The 
consent of parties will not give the High Court a jurisdiction which it does 
not otherwise posses,s; (U) so the High Court, even with the consent of the 
parties, cannot pronounce a decree on the facts in a special appeal. (10) On 


(1) Bolbhadra v. Musat Bhawani, 11 
C. W. N. 95U, 958 (1907); Baloram v. 
Miuigta i)a.a, 11 0. W. N. 959, 962 (1907). 

(2) Kam Chandra Anandrao c. Pandu, 
08 B. 340 (1913). 

(3) Chalhu v. Kunhamod, 11 M. 280, 282 
(1887). 

(4) Anaiiga Manjai’i v. Triiiura Sundari, 
14 C. 740 (188 bj a. c., 14 1. A. 101, 110 ; 
I’ortap V. Mohendu', 17 C. 291 (1889); a. e., 
16 1. A. 233; D. „ a v, Jawaliir, 18 C. 23 
(1890); a. c., 17 1. A. 122 ; Ram Ratau v. 
Nandu, 19 0. 249 (1801); a. c., 19 1. A. 1 ; 
Kamo.shwar Perahad v. Amanutulla, 20 C. 
53, 70 (1898); s. e., 2 C. W. N. 649, 062. 
And the aamo was held as regards the Act 
of 1853 (XVI.); Sevvaji Vijaya v. Chinna 
Nayana, 10 M. I. A. 151 (1804). 

(5) Dui'ga V. Jawahir, 17 I. A. 122,127 


(1890); 8. c., 18 C. 23, 30; see also Nowbut t). 
Chuttcr Bharec. lO W. R. 222, 223 (1873). 

(6) Lukhi Narain v. Maharajah Jadunath, 
21 I. A. 39, 45; a. c., 2] C. 504 (1893). 

(7) Pertap v, Molicudra, 16 I. A. 239 
(1889); a. c., 17 C. 291; Balkrishna v. 
Ooviiid, 26 B. 017, ()22 (1902); Luohiuan i>. 
Puna, 16 C. 753, 755 (1889): Pandurang i>. 
Anant, 5 Bom. L. R. 956, 909 (1903); 
Sowaji Vijaya e. Cliinna Nayana, 10 M. I. A. 
151, 164 (1861); Preaidont Taluk Board 
Sevagunga®. Narayanam, 16 M. 317 (1892). 

(8) Nilmoni f. Kirti Chunder, 20 I. A. 
95, 97, 98 (1893); a. c., 20 C. 847. 

(9) Kadambmeo v. Boorga Churn, Marshall 
4 (1862); Minakshi v. Subramanya, II M. 
26, 35 (1887); s. o., 14 I. A. 100. 

(10) Kadambiuce v. Boorga Churn, su’pra. 
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second appeal the High Court have no power to dfial with the sufficiency of 
evidence, they liave only a right to entertain questions of law. Their 
duty being thus confined, it seems that when evidence has been wrongly admitted 
by the Court below the High Courts have, generally speaking, no right 
to decide whether the remaining evidence in the case other than that 
which has been improperly admitted is sufficient to warrant the finding of 
the Court below. This question of sufficiency of evidence cannot be decided 
without examining in detail that other evidence and determining, as a 
question of fact, whether it is sufficient of itself to warrant the lower Court’s 
finding.(l) 

In a special appeal, the general affirmation of a judgment below can only 
be on the jioints raised by the special appellant. By rejecting a special appeal, 
it docs not follow that the High Court necessarily affirms all the other findings 
of fact or of law which the lower Appellate Court may incidentally 
come to.(2) 

If the judgment and decree of the lower Appellate Court contain fbidings, 
which, though immaterial to the decision of the case and unnecessary for the 
Judge to decide, yet, a.s they form part of the judgment and decree, might give 
rise to the application of the doctrine of res jiidicala, the High Court, on seconil 
appeal, may order that such findings shall be expunged from the record.(3) There 
is no general rule that in every case when evidence is taken on a question of 
fact the parties arc entitled to the decision of two Courts. Therefore when 
additional evidence is taken by the lower Appellate Court, the High Court 
cannot go into the facts as in the case of a first appeal.(4) 

The Code provides for the manner in which the judgments of Courts are 
to be revised and corrected, and there is no other lawful mode by which decrees 
of Courts can be reviewed. Thus where a Court of Appeal directed a renrand 
for a particular purpose, namel 3 % to try the plea of payment, the Court of remand, 
it was held, should try that plea only and had no authority to try any other 
plea ; if the Court proceeded to heat and determine the whole case over again, 
the decree pas.sed by it should be revised except as to the plea referred to on 
romund.(5) A remand order conclusively determines the point s of law involved 
in it, and these cannot be questioned on second appcal.(6) The High Court in 
special appeal may reverse the finding of the lower Appellate Court instead of 
remanding the case when it is found that the lower Appellate Court had not 
in any way disaflBmied the findings of the lower Court.(7) If the facts found 
by the lower Appellate Court are sufficient to enable the High Comt to apply 


(1) Womesh Ch. Chatterjee v, Chunder, 
7 C. 293, 296 (1881). 

(2) Shaikh Ahmed v. Must. Bandee, 15 
W. K. 91, 92 (1871). 

(3) Nanda Lai r. Bnuotuali, 11 (7 514 
(188.5). 

(4) Gopal t’. Jhaki'i, 12 C. 37 (1885); Bal- 
kishen v. Jasoda, 7 A. 705 (1885); Beni 
Pershad t’. Nand Lai, 24 C. 98, 101 (1896). 

(5) Syod Moltan Alloc v. Shoo Bukeh, 


Marsh 603 (1883). As to r^Hnaud by mistake, 
sec Mahomed Hashim Ealoe Churn, 13 
W. R. 91, 93 (1870). , i 

(6) Ramkuvai’bhai v. Damodhar, 6 Bom. 
H. C. R., A. C. J. 140, 148 (1808). As to 
decision of question of law on an appeal from 
an order of remand, see Gouri Shankar v, 
Karuna Bibco, 15 A. 413 (1893). 

(7) Protap Narahi v. Raghuram, 6 C. W. N. 

185, 189,190 (1901). . 
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any principle of law to the appeal before them,then they may dispose of the case 
without any remand; (1) but it was formerly held that if tlie lower Appellate 
Court omitted to record any finding upon a material part of the case, the second 
Appellate Court were not at liberty to draw any inference of fact from the evidpnee 
in the case, and should remand the case for retrial.(2) But sec the new sect. 103, 
pos<.(3) 

The above observations as to the limitation on the power to deal with 
facts must now be read subject to the new provisions contained in sect. 
103, post. 

In adjudicating on issues of fact the first process is to determine as to their 
existence or non-cxistence. In order to determine such an issue, inferences are 
necessarily drawn from other facts as to the existence or non-cxistence of facts 
in issue. Such inferences and the conclusions to which they load are inferences 
and findings of fact. 

An erroneous finding of fact is not an error or defect in procedure, 
though, as hereinafter pointed out, the Court may in adjudicating on facts 
vitiate its conclusions by errors of law and procedure. A simple finding of 
fact, however erroneous or unsatisfactory it may be, is not the subject of second 
appeal. There is no jurisdiction to entertain such an appeal on the 
ground of an erroneous finding of fact, however gross or inexcusable the 
error may seem to be. Where there is no error or defect in the piocedure, 
the finding of the first Appellate Court upon a question of fact is final, il that 
Court had before it evidence .proper for its eonsideration in support of the 
finfling.(4) 

There are, however, decisions wliich held that if the judgment is not based 
upon the whole evidence upon the records, and the Judge docs not take into 
consideration all the facts and circumstances of the case, then, there is an error 
in procedure ; (5) as also where the Judge had erroneously assumed a fact to 


(1) Dwarkadas v. Adam AU, 3 Bom. 
H. C. R., A. ,T. lOfl (1866); Rampat Singh r. 
Balbhaddur, C G. W. N. 849 (P. C.) (1902). 

(2) Dwarkadas v. Adam AU, mpra. 

(3) And Wargankar v. Wadokar, 5 Bom. 
H. G. R., A. C. J. 194 (1868). 

(4) Durga v. Jawahir, 17 1. A. 122, 127 
(1890); B. c., 18 0. 23, 30 ; Sliivabasava ». 
Sangappa, 29 B. 1, 12 (P, G.) (1904); s. c., 
8 (W. N. 875; Rummoozoeddocn v. 
Joymala, 15 ^ * ,B. 303 (1871); Radha i>. 
Balkowar, 17 G. '' t, F. B. (1890); Luchman 
p. Pnna, 18 C. 75., ,1889); Sevvaji Vijaya e. 
Chinna'Nayana, 10 M. I. A. 151, 104 (1864); 
Fazal Karim c. Moula Baksh, 18 0, 448 
(1891); s. 0 ., 181. A. 07 ; Wise v. Heora Lsl, 
10 W. R. 150 (1871); Savi v. Puncliannn, 25 
W. R. 503 (1876) [omission to draw desired 
inferonee from conduct of the party j. Ram 
Ratan v. Namln, 19 C. 249 (1891); s. e., 19 


I. A. 1; Chamroo Singh v. Tota Roy, 19 W. R. 
430 (1873); Kamesliwar p. Amanatulla, 26 
C. 53 (1898); s. c,. 2 G. W. N. 049 ; Sbirinbai 
1 ). Kharsodji, 22 B. 430 (1890); Meer Ma¬ 
homed V, Forbes, 2 I. A. 1, 0 (1874); Luckhi 
Narainr, Jadu Nath, 21 C, 504 (1893); fl. o., 
21 I. A. 39; Ananda v. Parbati, 4 G. L. J. 
198 (1900); and see cases cited in three 
preceding notes. In Bal Krishna v. Govind, 
26 Bom. 017, 622 (1902). it seems to be 
suggested that the Court might interfere 
when the inference was wholly unreasonable. 

(6) Shundabun Mohnnt p. Blmrut Ghunder, 
23 W. R. 100 (1875); Bhuput Rai v. Kali 
Rai. 0 a W. N. 357, 359 (1901); Abdul 
Rohoman v. Bibee Sofy, 24 W, R, 293 (1876); 
Huro Prosad Roy r. Womatara Biboe, 7 C. 
203,267 (1881); Goluck Nath v. Kirti Ghun¬ 
der, 10 C. 046, 667 (1889); Dena Nath 
Bannerjee r. Hurl Dasi, 11 C. 499 (1885); 

2 1 ) 
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exist which does not exist—^as whore a Judge came to a conclusion on the assump¬ 
tion that a document had not been filed whereas it was on the recon 1.(1) or belic^■e6 
there is no evidence of a fact when there is,(2) or proceeds upon a misconception 
of the facts proved ; (-1) or base,s his judgment on evidoiwe which is not on the 
record.(4) 

Tiie last four cases of misconception offer no difficulty. Tliis cannot, 
however, be said as to the first case. There is no doubt as to the principle, 
tliat in judging on the facts the (Jourt mu,st consider all of them, otherwise 
tiierc is not a proper procedure in investigation. The difficulty, however, it 
in establishing its violation by showing in any particular case tliat a fact has 
not been considered even where it may not have been expre.^^]y mentioned 
in the Judgment. If the fact was present to the Judge’s inind, but he has 
cither not given it weight, or tlic degree of weight which it is alli'ged lie should 
Jiave done, it is sometimes loosely said that llic fact lias not been con¬ 
sidered. ]3ut this case is to be distiiiguislied from those above nientioncil, 
and is really tantamount to an appeal as to fact. Tlie line di.sliiigiiisliing tiic 
t.wo classes of cases is not infrequently a nan-ow one, and has pci liap.s in some 
cases been overpassed. 

Jii, however, the actual determination of fact there may be error of hnv, 
The High Court may consider whether the procedure adoptcd by llie lowei 
Appellate (hurt in dealing with the facts is proper or not t.’il Thus its 
conclusion may be come to in the absence of all evidenc,e,(()) oi be based on 


KooWi)) Narain v. Rummon Singh, 22 W. R. 
278 (1874); Ram Das Saha v. Mon Mohan 
Dass, 7 B. L. R. App. 4(1871); NowabKhan 
V. Rughoo Nath Das, 20 W. R. 474 (1873); 
Mohunt Deo v. Moonsheo Mahomed, 24 W. R. 
300 (1875) [disregarding oxclusivcly one 
side of the case]; Kisto Churn v. Dwarka 
Nath, 10 W.R. 32(1808); Mt. Roop Naraince 
V. Uissal, 24 W. R. lit) (187,5); Moizzunnissa 

V, Mooraroc Dhm*, 22 W. R. 314, 310 (1874); 
Appa Kalga v, Mallu Mowna, 16 B. 477 
(1891); Lallah Jha v. Tullobmatool, 21 W. R. 
436 (1874) [looking merely to appearance of 
document and disregarding oral evidence as 
to it]; Shiboo Soonduree v. Chundor Kant 
Ghose, 21 W. R, 217 (1874). In Kooldcop v. 
Rummon, 22 W. R. 278 (1874); Ram Das v. 
Monmohini, 7 B. L. R. App. 4 (1871), a 
remand was ordered, as also in Shagur v. 
Mohamaya, 25 W. R. 26 (1876), whore the 
inquiry was hold to be inadequate. In Nara- 
yana v. Muni, 10 M. 363, 366 (1886), the 
Judge overlooked a postscript in a document, 
and he was asked to take this fact into con¬ 
sideration and to submit a revised finding. 

(1) Mohunt Hur Gohind ti. Joya Roy, 24 

W, R. 140 (1876); Moizzunnissa v. Mooraree 


Dhur, 22 W. R. 311, 316 (1874). 

(2) Hccra Lai v. Kaloe Das, 23 W. R. 06, 

66 (1874). * 

(3) Kali Prasad Tewari v. Prahlad Scin, 2 

B. L. R., P. a 120, 127 (1869); Goluck t). 
Anant, 25 W. E. 38 (187.5) [where issue was 
taken for granted]; Kooldeep v. Rummon, 
22W.R.278(1874); RamDasu.Monmohini, 
7 B. L. R. App. 4 (1871); Nowab Khan v. 
Rughoo Nath, 20 W. R. 474 (1873), in whieli 
last four cases there was a remand. 

(4) Moni Lai v. Uma Char.vn, 19 (1. L J. 
541 (1914). 

(6) Protap Narain v. Raghurani, 6 C. W. N. 
185, 189, 190 (1901). 

(6) That is, whore, to use an English ex¬ 
pression, “ there is no evidence to go to the 
jury,” booauso that does uc^'.dso a question 
of fact such as arises on tlz^issuo itself, but a 
question of law for the cyii-sideration of the 
Judge. AnangamanjariTripurasundari, 14 
I. A. 101, 109, 110 (1887); B. c., 14 C. 740, 
747; Sliivabasava Sangappa, 29 B. 1, 12 ; 
s. c., 8 C. W. N. 876 (1904); Homanta 
Kumari®. Brojendra, 171. A. 66,69; a. e., 17 

C. 875, 882 (1890) [it is an error or defect in 
prooodure]; Boharoo Lai v. Sree Bam Roy, 
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wliat is not legal evidence,(1) or on facts to the exclusion of other facts rejected 
hilt adnii'..sible,(2) or on personal knowledge of the Judge,(3) or if there be 
iidiuissiMc evidence the Court may err in law in its mode of dealing 
with it. In such case if the dealing involves the misapplication of principles 
of law .such erroneous mode vitiates the conclusion of fact which follows it.(4) 
So ihe Coui’t may decide the facts upon a wrong view as to the onus of proof,(6) 
and deal improperly with the presumptions which the law raiRes,(6) or may 
di.sjiose of a suit on a case not raised by the paTtieB,(7) or upon irrelevant 
jiiatlciK or issues,(8) or omit to consider evidence on the ground that 
the f.ict to be proved ought to be proved by evidence of another kind 


‘20 W. R. 259,201 (1873) [asBumptioii, without iiath, 10 W. R. 32 (1808); Mt. Roop Narainee 
ovidenre. of identity of lands]; Bibee Amec- ». Riasal, 24 W. R. 119 (1875); Boidonath i>. 
run t>. Shaikh Chcrag, 24 W. R. 343, 344 Russiok, 9 W. R. 274 (1868); Purau v. 
(1875) feam fact on which credonce given Grish, 9 W. R. 450 (1868) Lin those last two 

to tlio didond.snt lia<l no existence,]; foil. cases a remand was ordered]; Nowab Khan 

in Bhupondra r. Peary, 17 C. W. N. 37 v. Rughoo Nath, 20 W. R. 474 (1873) [the 

(1912); Damon c, Daya Conmaree, 26 W. E. High Court sent for document.s which wore 

101 (1876) [decree based on plan nei^|«fcj|pt in evidence before the first Court], 
ailniitk'd nor proved]; Shaikh Charoo u. Zoboida Khatoon, 2.7 

Nyamutonllah, 23 W. R. 269 (1876); Mathoora u. Ram Ruchya, 

tion without evidence}; 484 (1869); Mobim Chandra 

Runiar, 14 C. W. N. 83 (1906); Debya, 11 C. W. N. 1028 

C. KefyutuUah, 12 0. 93, 95 (1886) j Kirtee- rejection it becomes 

bash < 1 . Ramdhun, B. L. R., P. B. 658, 681 necessary to reconsider the whole ease a 
(1867) [acceptaneo of rent receipts without remand may bo ordered : Shaikh Charoo v, 
proof]; Anund Ohondor v. Bamossur, 26 Mt. Zobcida, 25 W. R. 54 (1875). 

W. R. 50 (187.5) I )>ronnuncing against un- (3) Sooraj Kant Acharjie.KhoodeeNarain, 
rebutted i-asej; Surbessur t>. ArizoUah, 8 22 W. B. 9 (1874); Lakshmaya v. Sri Baja 

ii. h. R. A|ip. 78 (1872); Poorno v. Chundcr, Varadaraja, 36 Mad. 168 (1913); 17 C. W. N. 
21 W, R. 171, 172 (1815); Vishvanath 1 ). cclii. (hut a .Tiidgc may use bis general 
l)hmidup|.;i. 17 B. 475, 482 (1892); Kali knowledge). 

Prasati 'I'ewari e. Prahlad Sein, 2 B. L. R. (4) See per Phoar, J., in Mohur Matonn v. 


120, 127 (P. ('.), (1869) [substitution of 
s]i(‘eulal eui for proof foil, in Mahomed 
.Vizaibb r. kSliaffi Mullali, 8 B. L. R. 26 
(1871)). 

(1) Guru Das Day u. Sambhu Nath 
Chuckerbutf.y, 3 B. B. B., A. C. J. 258 (1869); 
(llmnder t i8' \daininee, 9 W. R. 517 
(186s) ; Sbookia. Ram Lai, 9 W. R. 248 
(1865) [admissibih F secondary ovidenee]; 
Surnomoyee, v. Lut.' * meoput, 9 W. R. 338, 
342 (1867); Mohun i'. Kidge, Marshall, 381 
(1863) ; Palakdhari Bai v. Manners, 23 G. 
179, 180 (1895); Hunsa Koocr ». Sheo 
Gobind Rawat, 24 \V. B. 431 (1875); Rohee 
Lall V, Dindoyal Lall, 21 W. R. 267 (1874); 
Desai Ranchod Das v. Rawal Nathulibhai, 21 
B. 110, 116 (1895); Kiatn Oburn v, Dwarka- 


Umatum, 18 W. R. 499, 600 (1872). 

(5) Mahadovappa e. Basagooda, 7 Bora. 
L. R. 258, 260 (1905). 

(6) Surnomoyee v. Lntclimeeput, 9 W. R. 
338,342 (1867); Nilatatchi v. Venkatachala, 
IM. H. C. R. 131, 134 (1862). 

(7) Shivabasava v. Sangappa, 29 B. 1 
(1904): Goijal V. Tineource, 19 W. B. 348 
(1873); Akjoo Bibeo v. Koonjo, 19 W. B. 287, 
288 (1873); Moher Banoo v. Kiramut, 22 
W. B. 402 (1874) [findings inconsistent with 
pleadings of irartics]. 

(8) Ram Soondur v. Kalec Pershad, 19 
W.B. 267 (1873); Palamyandi a. Muthusami, 
2 M. H. C. R. 441 (1865); of. Vishnu v. 
Gonesb, 21 B. 325 (1895); Palakdhari v. 
Manners, 23 C. 179, 185, 180 (1895). 
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than that produced,(i) or jnisdirect itself as to the nature of proof required 
by law, as for instance in regard to the elements of a <'Ustom which has the 
force, of law.(2) or misapprehend the, real issue to be determined (3) and the 
legal position of the paTties.(4) 

Further, if it be assumed tliat no error of law has been committed in the. 
mode of dealing with the facts, tliat is in determining their existence or non¬ 
existence ; from the facts so found inferences may bo drawn as to the cxiistencc 
of certain matters which are the subject of legal definition. In such a case 
tliero is a legal inference from the facts found. Though the finding of fact 
cannot be questioned, an appeal Court may accept the finding of fact and ques¬ 
tion the accuracy of the legal inferences therefrom, for this is a matter of law 
and not of fact. The soundness of conclusions involving matter of law may 
be questioued.ff)) In .such a case it is not any fact which is in question, but 
the soundness of the conclusions of law drawn from those facts. Tims upon 
the question whether there is a binding agreement a Court may find certain 
facts and go on to hold upon those facts that they constitute in law an accept¬ 
ance of the agi'eement. The finding as to the facts wliicli are the basis of the 
inference cannot be questioned though the inference, being a legal inference on 
the facts found, may be.(6) If the legal conclusion derived from the facts found 
is not consistent with settled principles of law, there, is an error of law,(7) So 
acquiescence is not a question of fact but of legalinferencp from the facts found ;(8) 
and so is e3toppel;(9) and the question of the proper custody of documents,(10) 
though whether it is credible whether documents were in a particular custody 
or wliotlier the facts rebut the presumption of authenticity are quertions of 
fact.(ll) Construction of a document involves both the moaning of the words 
and their legal effect, or the effect which is to be given to them. The first is a 


(1) Huro Proaad Roy t\ Wiimatara Dcbee, 
7 (1. 2B3, 2fi7 (1881); see Rani Dliun v. Ram 
Narain, 11 W. R. 311 (18(19), where the suit 
was dismissed on the sole, ground that the 
plaintiff did not prove. Ids purchase by ealling 
his vendor ; but see as (o this judgment of 
Markby, J. 

(2) Ram Prosad Das e. Uajo Koer, .5 
n, I,. R. !U, 95 (1879): Desai Ranchod Das 

Raw'd Nathulibhai, 21 H. 110. 1 IB (189B). 

(3) (Ihunde-r Monee e. Madhoo, 23 W. R. 
Klfi (1876). 

(4) Doorga Churn r. tihamammd, 12 
W. R. 376 (1879). 

(5) Ramgopal v. Rhaina Khaton, 20 C. 93, 
99 (1892); s. o., 19 I. A. 228, 231; so in 
Rampol Singh v. Ralbhnddar, 6 C. W. N. 849, 
864,866 (1902), it was hold that tho Appellate 
Court did not reverse any finding of fact but 
merely applied the proper law to the facts 
found. Nilmoni v. Kirti Chunder, 20 L A. 
96, 97, 98; A o,., 20 C. 847 (1893) [misappli- 


eation of legal principles to facts found], 
Krishna Kishorc v. Mir Mahomed, 3 C. W. H. 
255. 26(1 (1897); Kivvaji Vijaya v. Chtmo 
Nayana, 10 M. 1. A. 157,164; ChockiUngani 
i>. Mayandi, 19 M. 485, 493 (1890); Rudr 
Prasad®. Baij Nath, 16 A. 367 (1893): Raja 
Ram r. Cancsli Hari, 21 15. 91, ill, 90 (1895). 

(6) A finding as to the existence of an 
implied contract lias been held to lie one of 
facts: Seriparapu r. Mallikarjuna, 17 M. 43 
(1893). 

(7) Eshan r. Shama Churn. 11 M. 1. A. 7, 

23 (1866). ' 

(8) Lala Beni Ram ('..fCundan Ijal, 21 A. 
496, 504; s. e.. 26 I..A.'^68, 06 ; Ananda r. 
Parbati, 4 C, L. J. 198 (1906). 

(9) Narsing I)a« v. Rahimanbhai, 6 Bom. 
L. R. 140, 141 (1904). 

(10) Sharfudin ®. Govind, 27 B. 462, 463 
(1002); Diirga n. .lawahir, ISC. 23 (1891). 

(11) lb. 
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question of fact and the second of law.(l) Miscoiistniction of a document which 
is the foundation of a suit is gi'ound for appeal.(2) The question whether }) 0 Bses- 
sion is adverse or not is often one of simple fact, bnt it may also he a conclusion 
of law or a mixed qucstion.(3) 

So again on the question of good faith a finding that certain vendors in¬ 
tended by a transfer to defeat their creditors and that their transferee was aware 
of an impending execution against them are as findings of facts conclusive. 
But the conclusion drawn therefrom that the i)urchasc was not in good faith 
is an inference of law which is capable of coiTeetion in appeal.(4) So though 
a Court of second appeal must accept the facts as found, the conclusion to be 
drawn whether, assuming such facts to be true, a sale did or did not bind perBons 
is a matter with which it is free to deal.(5) A notice to quit must be reason¬ 
able, and this is a question of fact, but it is a question of law whether there is 
evidence on which the Court can properly arrive at the conclusion of fact.(6) 
So a conclusion from the fact of one person carrying on business and appearing 
t o be the only partner that there could be no other partner was held erroneous 
as amounting to an assertion that in no ease could there be a dormant partner.(7) 
Where an Appellate Court had found that a grant of pasture-land held under the 
special law relating to land tenure in Kumaun was inconsistent with the general 
wishes and well being of the village community, it was held that this was a 
finding of fact and not to be distm’bcd by second appeal.(8) 

Lastly, the finding may not be conclusive because of the absence of reasons 
for it wliiob are required to constitute a legal iudgment.(y) But the Court has 


(1) Per JiinfUey, L.J., in (Jluitemy t>. 
Brazilian SubmariiK' 'IVlo^raph (*«>., 1 Q. li. 
79, 85 (1891); and Hoe Lala FateU Chand r. 
Kaiii Kishon, 39 1. A. 247 (1912); 34 A. 679; 
l(i C. W. N. 1033 (P. 0.); 14 Bom. L. K. 
I0!R>, fionstruction of documents is a riuestion 
of law which may bo consideml in second 
a])poal; and Barhaimlco v. Jlam Narain, 19 
0. L. J. 182 (1914). construction of saV- 
cert iiicatc. 

(2) Nowbut Hingh v. Chuttor Ubarce. Singh, 
19 W. K. 223 (1873); and sec Ganpat Mar- 
\;ari v. Balmakund Behara, 18 G. L. J. 
648 (1913); Kudr Prasad v. Boij Nath, 
15 A. 3()7, 371 (1893); Nilmoni v. Kirti 
Ghundor, 2U 1. A. 95, 97, 98 ; a. c., 20 f\ 847 
(1893) ; llainp ',v.l i\ Rhama Khaton,20 C. 93 
(1892); GUocknliV.Yam v. Mayaudi, 19 M. 
485, 493 (189(1); \lookhya Hurruckraj v. 
Knui Lai (TomasfcUa, 14 W. K; 435 (1870) 
[where the* effect of a sale certificato was 
wrongly limited]. Doorga Churn v. Shama- 
nund, 12 W. R. 370 (1869); Mt. Ohedoon- 
nissa Bibeo v, Bopin Behary Dutt, 1 C. N., 
L. c. xvn. (1890) ; it was held that the ques¬ 
tion what properties passed under a sale 
certificate was not a qaestioii of law; and in 


Barhamdeo v. Rani Narain, 19 C. L. J. 182 
(1914), it was held that this was a mixed 
question of fact and law. 

(3) Luchmoswar Bingh r. iSluukh Mano- 
war, 19 1. A. 48. 56 ; s. c., 19 C. 263, 263 
(1891); see Raja Rain r. Gariosh Hari, 21 
B. 91, 94, 96 (1895). 

(4) Ishan v, Bishu, 24 C. 825, 829 ; s. c., I 
G. W. N. 605, 01)9 (1897); hoc also Luchmes- 
war i’. Manowar, 19 0. 253 (1891); Ramgopal 
#». Bhama Katon, 20 0. 93 (1892). 

(5) Mafuzzul Hossain o. Barid Sheikh, 4 
0. J. 4a5, 489; s. c., 11 G. W. N. 71 (1906). 

(6) Bidhumukhi Kofyutullali, 12 G. 93, 
95 (1885). 

(7) Shoobul Ohundor v. Koylash Ghund<!r, 
14 W. R. 23 (1870). 

(8) Gita Ram p, Kirpa R^m, 36 A. 257 
(1914). 

(9) Pnrmeshwar v. Brijo Lai, 17 0. 257 
(1889); Kamat v. Kamat, 8 B. 368 (1884); 
N in gappa R Shivappa, 19 B. 323, 320 (1894); 
Purahotain v. Durgoji, 14 B. 462, 464 (1890); 
Pandurang v. Anant, 6 Bom. L. R. 956 (1903): 
Raghunatli v. Nitu, 9 B. 452, 454 (1883); 
Sheikh Goburdhun i\ Sheikh Sadhoo, 1 W. R. 
244 (1864). 
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refused to interfere simply because tlie Judge did not remark upon every portion 
of the ovidonee tliat he excluded from his consideration, (1) as also where the 
judgment was sufficiently intelligible to enable the High Court to deal with the 
case.(2) 

Where a Jmige states as a fact that an admission was made before him by 
one of the parties to the suit, the High Court cannot in special appeal inquire 
whether the J udge was right or wrong in making that statement. If he is wrong, 
the aggiieved party’s remedy is by a review of judgment in the Court below 
and not by special appeal to the High Court. If the Judge erred in supposing 
the alleged admission to have been made, the party’s piroper courge is at once 
to bring tlie error to the notice of the Judge and to apply for a review of his 
judgment. If he does not do so, the High Court cannot, it was said, assist him 
in special appcal.(3) 

“ From every decree.”— As to the meaning of the term “ decree,” see 
notes to sects. 2, 96 and 97, atUe.(i} An order rejecting or dismissing an appeal 
as out of time, is a decree, and a second appieal lies.(G) 

Appeal as to costs. —Bee notes to scets. 35 and‘.)6, 

“ Contrary to law.”—The words of the last Code were “some specified” 
law : wliioh term was held to moan specified in the memorandum of appeal 
and was not limited to specified statute law. The present section omiis the 
word “ specified ” as being redundant. And now, a.s heretofore, law is not to 
be limited in its meaning to statute law.(G) Thus clause generally ajiplieB 
where the Court wrongly applies the law' U) facts correctly (that is without 
error oi' defect in tlie procedure) found (7), or fails to apply or refuses (8) to 
apply the law to the ease; thougli of course there may be cases falling 
within more than one or all of the clauses. A pure point of law which does 
not depend upon evidence may be dealt with by the Court of Apjieal, 
though no issue was raised as regards it.(9) Objection as to tlie necessity 


{}) Devaji v. Godadbliai, 2 B. H. 0. K. 28, 
32 (18(>4). 

(2) Shah Jughun v. Shaikh Muksood Ali, 
li W. K. 97 (18(56). See Devondra Nath «. 
Annada Kadi. 11) 0. L. J. 545 (1914), judg¬ 
ment set aside on second aj)peal because 
ambiguous. 

(3) Bykuntnath v. Prosiumomoyco, 5 
W. R. 196 (1866). 

(4) As to sect. 372 of the Code of 1859, see 
Mahorani Indrajit v, Ohokowri, B. L. R. 
F. B. 1 (1863). 

(6) SaminathaiA Venkata Subha, 27 M. 21 
(1903); 8. c., 13 Mad. L. J. 300, and eases 
there cited, and Phoolharec v. Bisheshwar, 3 
Agra 301 (1868); but aco Raghounath r. liaj- 
luohuii, 7 W. H. 296 (1867); in which, how- 
over, (loiwcnaih o. Gopeonath, 6 W. R. 


Misc. 106 (1866), was not referred to. 

(6) Ram Gupal v. Shama Katon, 20 C. 93, 
99, 100; B. c., 19 I. A. 228; Durga Chowd- 
hurani v. Jawahir Sing, 18 0. 23; a. c,, 17 
X. A. 122, 124 (1891): Achha Mian v. Bourga 
Churn Law, 25 0. 146, 151 (1897). 

(7) See Hari Mohun Misaor v. Sarindra, 11 
0. W. N. 794, 800 (1907); P-im Bahadur Pal 
r. Ram Shankar, 27 A. 6(^(1905); Ajodhya 
Nath Chowdhury v, Keshab Chandra, 11 
C. W. N. 1127 (1907):'Hari Mohun Misscr v. 
Surendra Narayan Singh, 6 C. L. J. 19 
(1907); B. c., 11 C. W. N. 794. 

(8) Ram Bahadur v. Ram Shankar, 27 A. 
688, 691 (1905). 

(9) Bhim Singh v. Sarwan Singh, 16 C. 33, 
36 (1885); but seo Lalla Jawahir v. Court of 
Wards, 27 W. R. 214 (1872). 
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cil notice to quit may be taken in second appeal.(1) Tliere is no appeal 
upon the question of the credibility of witnesses when the lower Court’s 
views are based upon inferences from the facts proved or appearing, whether 
the reasons given be right or wong.(2) While the misconstruction of a 
document, the foundation of a suit, is a ground of appeal, there is none 
because some jiortion of the evidence may be in writing and the Judge makes 
a mi,stake as to the meaning of nr effect to be given to it; (.3) nor is there properly 
.such a thing as the construction of a deposition of a witness. The word 
a,s so used means what the tlourt thinks is proved by it, and thei'c! is no 
appeal on this point.(4) A misreading or misconception of the evidence is 
no ground for interference in second appeal.fri) The Imiiu jidcs of the parties 
is a question of fact.(6) A special appeal does not lie luicauso some portion of 
the evidence may be in writing and the Judge makes a mistake as to the mean¬ 
ing of it. For instance, a writing supposed to contain an admission 
may be put in as jiart of the evidence, but a mistake in its nieuning is not 
a misconstruction of a document upon wliicli a special appeal will lie if 
it is connected with other evidence affecting its construction. The misconstruc¬ 
tion of a document which is the foundation of a suit, and which is in the 
nature of a contract or a document of title is a ground of a second appeal.(7) 
But to discredit witnesses mendy for general reasons not affecting the 
particular credit of any individual deponent is to commit an error of law 
which can ho subject of a special ap])eal.(8) Thus where the evidence for tho 
|)laintilf ^was disbelieved because his witness was a relative of his, there was 
(it was held) an error of law based upon a total misconception of the position 
of the plaintifi’s lessor and substantially affecting the decision of the case on 


(J) Uodhu MacUiavarau, 18 13. 110, 118 
(1893), and cases there cited; see also 
Krishuaji e. Antaji, 18 13. 25(1, 259 (1893); 
(laiioo V. Rhri Sidheshwar, 2(3 15. 3(10, 3112 
(1000). But SCO Kara Nuffer i)hol 
(lobind, 1 (1. L. R. -121, 423 (1878), whom 
tenant denied landlord’s titlii. 

(2) Bwarka Nath v, Muddoii, 11 W. K. 292 
( iSOB) ; Mt. Putrahu v. Shco Pershod, 24 
W. 11. 61 (1875) [(d. Juggurnath v. Mahomed 
Mokam, 17 W. R. 1(11 (1872)]; Shoo Dyal r. 
Hodgkinson, 24 W. R. 342 (1876) [Amecu’s 
report]. It h f .the lower Ap]Xjllato Court 
to determine the. lu.iouut of credit to he at- 
taehod to partieuhu proof: Muthra Dass v. 
Magh Singh, 2 A. H. d. R. 207, 208 (1870); 
Miiiicc Dutt V. Campbell, 11 W. R. 278, 280 
( 1 869) ; Dhoondh Bahadoor v. Priag Smgh, 
12 W. R. 314 (1872); Oomut Fatima «. Bhujo 
Gopal, 13 W. R. SO, 51 (1870). 

(3) Nowhut Singh v, Chutter Dharce 
Biugh, 19 W. R. 223 (1873); Luchman v. 
Kanhya Lai, 22 I. A. 61, 57; a. c., 22 U 609 


(1891); I.ukhi Narivin v. Maharajah Jadu 
Nath, 21 I. A. 39, 41, 46 ; s. c., 21 C. 004 
(1893); Rndi- Praaailr. Baij Nath, 15 A. 367, 
371 (1893); Bur.hd r. Satis, 15 C. W. N. 752 
(1911). 

(4) Hiiumut All v. Nyamutoollah, 23 
W. R. 260 (1875). 

(5) Ananda v. Parbati, 4 C. L. J. 168 
(1906); referring to HoKsanKuli v. Nakahodi, 
33 C. 200 (1905); Govind p. Vilhal, 20 15. 753 
(1896); laaur v. Satis, 30 C. 207; a. c., 7 
C. W. N. 126, 129 (1902). 

(6) Bhuban r, Sowdamiiii, 5 B. L. R. App. 
1)9, 60 (1870). 

(7) Nowhut V. Chutter Dharee, 19 W. R. 
222, 223 (1873); but see Lalla Imrit Lall v. 
Mahomed, 18 VV. R. 447, 449 (1872); Buzlul 

Satis, 18 C. W. N. 752 (1911). 

(8) Shco PuTsliuii V. Hrun Pandoy, 24 
W. K. 261, 252 (1875); aee also Juggurnath 
u. Mahomed Mokeein, 17 W. R. 161 (1872); 
Mackoraio ». Jawahir, 26 W. R. 137, 138 
(1870). 
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the merits; (I) a.s also where a' witness was disbelieved not lor anything he 
said nor lor anything deposed to in the evidence oi the othet witnesses, hnl 
simply because he was a patnari (2) or by caste a weaver,(3) or bidieved because 
lie was a oultivatox.li) 

'k>«‘ ittdicial and not arbitrary, an.l 
■iNTliv discretion in a sound and reason- 

W»rr ‘ consideration of the facts, and not arbitrarily, the 
Api^te Court has no power to interfere.(5) But the discretion of 
a Court M Jiabie to imew or appeal where it k not judicial but srljitrarj and 
cataed by caprice or prejudice, or where the discretion is exercised 
mtiiout any proper legal material to support it, (6) It has been held that then-, 
may be the exercise of bo bad a discretion as to amount to an irregularity iji 
law, and on this ground the High Court has looked into the grounds upon which 
the Lower Appellate Court has admitted an appeal after the lapse of the peuof 
allowed by the Limitation Aet.(7) But probably the correct rule in Biicli a 
case or its converse is that the High Court will not interfere if the disorefion 
is judicially exercised, even though the course ultimately adopled bo not that 
which the High Court itself would have taken.(8) 

The following have been considered inattiu’S of discretion :—Kefusal t(» 
summon plaintiS at instance of defendant; (9) passing fiuther orders iii 
regard to plaintiff who disregards Court's summons to attend; (10) refusal to 
add parties; (11) disallowing additional evidence;(12) or interest;(l‘i) directing 


(1) Hufo Chuuder v. (hibind, 17 W. K. 
255, 250 (1872). 

(2) Mackenzie r. Jawalur, 25 W. R. 137, 
138(1876). 

(3) Jugguruatli r. Mahomed Mokcoiu, 17 
W. R. 161 (1871). 

(4) Ib. 

(5) Ram Bahadur v. Ram Shankar, 27 A. 
688,691 (1905); Tulsoc v. Gajraj, 25 A. 71, 72 
(1902); see infra, Ranehodji v. LaUu, 6 B. 
304, 307 (1882); Parvati v, Ganpati, 23 B. 
513, 617 (1898); Hamid Ali v. Gayadin, 26 
A. 327 (1904). 

(6) Ranehodji r. LaUu, 6 B. 304,307 (1898); 
Ram Bahadur r. Ram Shankar, supra ; 
Tulsec V, Gajraj, supra. 

(7) Mowri Bewa v. Siirindra, 10 W. R. 178 
(1868); s. c., 2 B. L. R. (A. C.), 184 note; 
Cliunder v, Boshoon, 8 C. 261, 253 (2881). 

(8) Tulseo V. Gajraj, 25 A. 71 (1902); 
Hamid Ali v. Gayadin, 26 A. 327 (1904); 
Ranehodji v. LaUu, 6 B. 304 (1882) 

(9) Indro Loohun v. Grish, 10 W. R. 134 
(1868). 

(10) NarainLas v. Mahtab Ohand, lOW.R. 
174 (1808); Kisto v. Gobiud, W. R. 133 


(1864). 

(11) Gyaram Seal t’.Jflsur Ghundcr, 2 W. R- 
158 (1865); Poran v. Sham Gband, 1 W, R. 
220 (1864); Juggodumba-'*’. Haran (Ininder, 
10 W. R. 108, no (1868); b. c.. 6 B. L. R. 
526; BOO Karman w. Misri Lai, 2 A. 904 
(1880). 

(12) Ram Piuri r, Kallu, 23 A. 121 (1900); 
SCO also Beckwith v. Kiehto Joebun, Marsh 
278 (1863); Golam Mukdoom v. Hafeozoo- 
nissa, 7 W. R. 484, 490 (1867); Mohesh v. 
Sushcc, 6 W. R. 196 (1866); Radhanath v. 
KheUul, 17 W. R. 558 (1872); Kulpo Singh 
V. Thakoor Singh, 15 W. R. 429 (1871); 
Rakhal v. Protap, 12 W. R. 465 (1869); 
though a refusal to ex6i|ftrie tho dificretion 
vested would be an error of procedure. Ram 
Piari v. Kallu, «upra,.where again the Court, 
though not satisliod that evidence is neces¬ 
sary, aUows it, the High Court may interfere, 
Hahz Abdul v. Sri Kiasen, 11 C. 139, 142, 
143 (1884); Burga v. Jai Narain, 33 A. 379 
(1911). 

(13) Porosh Nath v. Kisto Mohan, 3 B.L.XL 
App. 105 (1869). 



P.\BT VIT 
Secs. 100-101. 


APPEALS. 


409 


local investigation ; (1) arranging for execution of joint-decree; (2) refusal of 
petition to amend plaint;(3) mode of execution;(4) dismissal of suit for specific 
performance for delay; (5) refusal to pass an order allowing an appeal by a 
father to stand as an appeal by his son wbo had since come of age; (6) refusal 
to punish a recusant witnes8.(7) 

When appeals in analogous cases are pending in a Superior Appellate Court, 
the Inferior Court of Appeal, if it decide the appeal without waiting for the 
decision of the Superior Appellate Court in the analogous cases, does not exercise 
a wise discretion.(8) 

“ Or to some iiBage.” —Usage having the force of “ law ” means a 
local or family usage as distinguished from the general law.(9) A finding 
upon the evidence on a question of custom is one of fact.(lO) The right of 
user is substantively a question of fact to be detemined upon the evidence 
furnished by the litigants. If the Lower Appellate Court has not made any 
error of law in drawing an inference from the evidence produced to support 
such a right, then the High Court in second appeal will not interfcre.(ll) A 
local usage or custom being in its nature such as might necessarily affect 
not only parties to the particular litigation and their privies, hut whole 
bndio„s of people, stands on a footing similar to a matter of law derived from 
other sources than usage. So, though this section disallows a second appeal 
with reference to findings of fact, yet. the existence or non-existence of a usage 
having the force of law is unaffected by such disallowance. Consequently it 
i.s the duty of the High Court, when it has to pronounce upon that question, 
to examine evidence bearing upon it, not only as to the sufficiency thereof to 
establish all the elements (antiquity, uniformity, etc.) required to constitute 
a valid usage having the force of law, but also the credibility of tlie evidence 
relied on and the weigiit due to it.(12) Whether or not. a custom exists, is a 


(1) (Iraham e. Lopez, 1 W. U. 141 (1864); 
Bykunt v. Poaroo. 1 W. K. 196 (1864); 
J’oorno I', t’hnnder Natb, J W. U. 249 (1864); 
llash Bcharoe r. Saheb Roy, 12 W. R. 76 
(1869) L9ut the tlourt will interfere if very 
strong groumlB arc ahown]. 

(2) Hera Roy v. Oungadbar, 24 W. R, 280 
(1876). 

(3) Watson e. Digwar, 10 W. R. 87 (1868). 

(4) Dwarkanatb r. Unnoda, 8 W. R. 319 
1867). 

(5) Mokund !>. *^ 'hotay Lall, 10 C. 1061, 
1087 (1884). 

(6) Shama Charaii Ghose f. Tarak Nath 
Mukhopadbya, 3 B. L. R. 116 (1809). 

(7) Pran Kiato v. Kalec Hass, 7 W. R. 460 
(1867). 

(8) Gobind Ramanuja v. Lakhmi, 11 
C. W. N. 112, no (1900). 

(9) Ram Gopal n. Shama Khaton, 20 G. 93 
at p. 99 (1892). 


(10) Syed Ali r. Gopal Das, 13 W. R. 
420, 422 (1870); compare Kakaila Alibayya 

V. Raja Venkata, 29 M. 24,28 (1.905) ; Hasim 
Ali V. Abdul Rahman, 28 A. 698 (1906). Sco 
Burga Cbaran v. Ragltunatb, 18 G. B. J. .9.69 
(1913), evidence of a custom. 

(11) Mahomed Ali v. .Jugal Rani, 6 B. L. 
R. Ap. 84 (1870); s. c., 14 W. R. J24 ; see 
WuzeoTooddeen v. Sbcobnnd, 11 W. R. 
285, 286 (1869). 

(12) Kakarla Abbayya v. Raja Venkata, 29 
M 24, 28 (1906); see also Eanuroantamma 
r Rami Reddi, 4 M. 272 (1881); Mirabivi 
•r. Velloyanna, 8 M. 464 (1885); Eianjoli 
Vishnu ®. Eranjoli Krishnan, 7 M. 3 (1883), 
confro; SCO Huroehar v. Judoouath, 10 

W. R. 153 (1868); Syed Ali v. Gopal Das, 
13 W. R. 420, 421 (1870); Hurry Chum v. 
Nimai Chand, 10 C. 138 (1883); Bai Shirin 
Bai ®. Khorsodji, 22 B. 430, 433 (1896). 
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question of fact. But if the Lower Appellate Couit ha.s acted upon illegal 
evidence or ha.s come to a decision upon evidence as to the custom which is 
legally insufficient to establish a custom, the High Couit can treat the question 
as one of law. Again, if it appeared that the Lower Appellate Court has clearly 
from its judgment disregarded legal evidence, the Court can interfere. But the 
High Court in second appeal is not bound to examine and consider the evidence 
in all cases when the existence or non-existence of an alleged custom is the sole 
question at issue.(l) 

“Failed to determine some material issue.”—As to failuio to deter¬ 
mine a material issue, see cases noted.{2) The Lower Appellate Court, if it 
does not accept, must displace the findings onived at by the first Court.(3) 

It is impossible to lay down any general rule as to when the Court should 
consider that the reasons for a particular finding by the Lower Appellate Court 
must be stated. There may be many case,s in which the omission to state 
the reasons would render the judgment so unintelligible that the. Court, in 
second appeal, could not pronounce any opinion upon whether it was right in 
law. In such a case a Court would no doubt require the reasons to be stated. 
But there may be cases in which the Court would not think it necessary to 
require tliem and the case will not be sent back. It is not the law that when¬ 
ever the .Judge of an Ap)iellate Court thinks that one set of witne.sses is 
trustworthy, he is bound to give his reasons for it.(4) Wliero tlie Lower Appellate 
Court fully adopts the reasoning and the conclusions of the first Court, 
it is not bound to set out the reasons for its decision with ttie same 
fulness as if it was deciding tlie case in the Court of fu'st instance or as if it 
was reversing the judgment below. It may supply some additional reasons, 
but the insufficiency of these additional reasons, or the absence of any, would 
not justify a second appeal.(5) AVlien a person has put forward his defence 
ill a general way and allowed an issue to be framed upon it which has been 
found against him in the Lower Appellate Court, lie will not lie. allowed to Ba,y, 
in special appeal, “ here is a question of fact whicli the Courts below have not 


(1) Hashim Ali r. .Uxlul Rahman, 28 A. 
698 (1900). 

(2) Kailash c. Kunja, 4 C. L. J. 86 (1906); 
Ramkar (lopalji v. Gangarani, 16 B. 54B, 847 
(1891); Gopal v. Tekaot, 8 W. R. 3»3 (1867) j 
Wise V, Heera Lol, 16 W. R. 160 (1871) 
[where this is by mistake application maybe 
by review]; Bistoo v. Lalla Byjnath, 16 
W. R. 50 (1871); Goluok Nath e. Kirti 
Chundor, 16 0. 646, 651 (1889); Kristo 
(lobind V. Ganga Porshad, 23 W. R. 266 
(1875); Qooglee Sahoo ». Pronilal Sahoo, 7 
0. 148, 160 (1881); Mohorum Sheikh v. 
Nakowri, 7 B. L. R. App. 17 (1870); Kristo 
Churn v. Dwarkanath, 10 W. R. 32 (1868). 

(3) Protap Narain v. Raghurani, 6 C. W. N. 
186, 189, 190 (1901); Trailokya Mohini Dasi 


V. Kali I'raaanna Ghosc, 11 (1, W. N. 380, 389 
(1907). 

(4) Shumshurooddy r. Jan .Mahomed, 21 
VV. R. 200, 261 (1874). 

(6) Sharaoo Mahomed v. Prodhau Paleo, 5 

W. R. 178 (1866); but whore the Appellate 
Court rejects ovideneo acc^ed by the first 
Court or comes to a conCary oouolusion it 
should give its reasons for differing. Sheo- 
dyal B. Hodgkinson, 24 W. R. 342 (1876); 
Salu Madhav b. Vonkatesh, 16 B. 540, 646 
(1891); Abdul Rohman b. Sofy, 24 W. R. 293 
■(1875); though as to the omission to do so, 
SCO Mukdum-un-nissa b. Nokhy Singh, 25 
W. R. 296 (1876); Luokheo Monoo b. 
BajkiHSore, 4 W. R. 106 (1865). 



Pa»t Vll. 
Secs. 100-101. 


APPEALS. 


411 


found, and tlierefove I am entitled to have the decree revereed; ” when, ii the 
question had been raised before the lower Courts, there might have been a finding 
upon it.(l) 

“ Error or defect in the procedure.” —An enor or defect in procedure 
may consist in the omission to settle issues; (2) improper remand; (d) dis¬ 
missing a suit for false verification instead of disposing of it on tiie merits ; (4) 
adjudicating in the absence of, and without notice to, the respondent; (D) 
allowing a review of judgment witiiout inquiring into the existence of grounds 
upon which a review is permissible.(6) The amount of damage is a question 
of fact unless such amount be beyond legal limits if there be any.(7) A 
mistake of account is not an error of law or procodure.(8) though the 
principle ou wliich it has been taken may be. The Court has interfered where 
a commission returned unexecuted was not sent a second timo.(9) There is 
error where a Court which has ordered a local investigation proceeds to 
determine the case before its return.(iO) Refusal to take or record evidence (11) 
IS an error of procedure. Ho is the omission to state the real question to he 
determined and to examine evidence with reference to the right issues; (12) 
and to take notice of serious uxegulaiities in the first Court and to render 
accurate its decree; (1,‘i) deciding a suit on a case not set up by the parties 
nor warranted by the evidence.{14) ¥or other cases sec notes to the section 
'passim. It is not sufficient that there should be such error. It iirast have 
been substantial and such as may possibly have afieoted the decision on the 
iiierits (mVe post). 


(1) liyliunt V. Dliuiqiul, JU \V. R. 1U4,105 
(187;i). 

(2) Sec Mt. Mitna r. Syuil Pad Rub, 13 
■M. 1. A. 573, 580, 683 (1870); Rewan 
Rershad r. Jankco Pershail, 11 M. I. A. 25. 
27 (ISfiii); Shco Sahoy v. lioohun Singh, 22 
W. R. 31 (1874); Jugobuntihoo v. Srec 
.Narain, 20 W. R. 188 (1873); (funga Moneo 
r. Jhbut Chunder, 17 W'. R. 465 (1872); Ram 
Kaut V, Guncshoc, 6 W. R. 47 (1860); 
Nowcowiio p. Mookta, 2 W. R. 181 (1866). 

(3) See Ram Kant t>. Ouneaheo, supra; 
Nanabhai Narotanulas v. Ramsbet, 6 B. H. 0. 
R., A. C. J. i;.6, 158 (1866). 

(4) Shama Soom.Vrce v. Rohimooddeen, 24 
W. U. 71 (1875). 

(5) Balaji Ran c. Sithabboy, 19 M. 414 
(1896). 

(6) Bhyrub Cbuuder Surmab r. Madliub 
Ram, 20 W. R. 84, 86 (1873); Chunder 
Auggrodany v. Loodun Ram, 26 W. R. 324 
(1876); Parbutty v. Protap, 23 W. R. 276 
(3 875); Koloemooddeon r. Hcerun, 24 W. R, 
886 (1876). 


(7) Jogesbwai' r. iJinaraiii, 3 C. L. J. 140 
(1898); Banoe Madhub v. Rbolanatb, 10 
W. R. 164,166(1868); Joburoodoene. llabcc 
Pershad, 13 W. R. 22, 23 (1870). 

(8) Ram Kant r. Kalco Mobun, 22 W. R. 
310 (1874). 

(9) Jhoteo Singh v. Copal Smgb, 22 W. E. 
457 (1875). 

(10) Madbo Singh ». Kashi Sbig, 16 A. 342, 
343 (1894). 

(11) Monilal v. Khiroda, 20 0. 740, 743 
(1893); Surm Rae v. Ubbman Bao, 2 A. H. 
C. B, 209 (1870); Eamessar n. Shib Narain, 
14 W. B. 419, 420 (1870) [procedure to be 
followed in sueb c.asea, sec also Raj Lukbee v, 
Gokool, 13 M. I. A. 209, 225, 226 (1869)]; 
Mohan Singh v. Jugbutty Koocr, 24 W. R. 
297 (1876). 

(12) Chunder Moneo v, Madboo Doy, 23 W. 
B. 166 (1875), where a romand was ordered. 

(13) liam Coomar v. Kdeo Coomar, 10 
W. E, 279 (1868) (case remanded). 

(14) Sbivabasapa r. Sangappa, 29 B. 1 
(1904). 
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“Upon the merits.”— This is one of several provisions in which the 
Legislative has indicated its intention that substantial justice and not techni¬ 
cality is to be looked to. An error in procedure which does not affect the decision 
of the case on the merits will not confer a right of second appeal.(1) This is 
a matter which must be determined in each case according to its circumstances. 
In sect. ;172 (Act VIII. of 1859) the word “ possibly ” did not occur. It ran as 
follows : “ which may have ’produced error or defecl/’ and the word “ may ” 
was construed not to imply “ may by some pos,sibility ” but “ may not improb¬ 
ably.” It was for the High Court Judges to exercise their discretion in determin¬ 
ing whether there was such a probability, whether there had been a fair and 
sufficient trial, and whether litigation had reached a stage at which it ought 
to cease or not. The word “possibly” was aoeordingly introduced,(2) which 
avoided any neco.ssity for the consideration of the evidence. 


Ex parte appellate decree. — A respondent in whose absence an appeal 
ha.s been heard ex parle and against whom iudginent has been given, may prefei- 
a second appeal from the decree under this section, and his remedy is 
not limited to an application under 0. XLl. r. 2 to the Court which passed 
the decree to rehear the appeal.(3) The objection that the first Court did not 
make .sufficient inquiry before admittii^ an application for rehearing and 
setting aside a former ex parte decree in favour of the plaintiff and dismissing 
the plaintiff’s suit should bo taken in the low'cr Appellate Court, and if it is 
not taken there it can not be raised in second appeal, because it would not be 
doing justice to restore an ex parle decree which the lower Courts have, on a 
subsequent trial on the merits, found should not be renewed. If the objection 
was a substantial one it .should have been raised before the lower Court at the 
proper tiine.(4) 


Scope of appeal. —The general rule on this point may be stated to be 


(1) 8oc Jugobundhoo v, Sroo Narain, 20 
W. R. 188 (1873); Buldco Pernhad v. Golab 
Khan, 6 N. W. P., H. 0. R. 101, 103 (1874); 
Oujraj Singh v. Bijai Singh, 6 N. W. P. 
114, 117 (1874); Mohima Chandra v. Atul 
Chandra, 24 C. 640 (18,07) [misioindor of 
causes of action]; Hccra ball v. Bistoo U, 
22 W. B. 288 (1874); Mahomed Hosscin r. 
Potnu, 20 W. R. 147 (1873) [>U]; Hur 
Chundur v. Wooma Soondurco, 23 W. R. 170 
(1876) [document received without objection]; 
Haran v. Bussick, 20 W. B. 03 (1873) [want 
of stamp]; Jadu v. Kailath, 37 C. 63 (1909); 
Biswanath v, Baidyanath, 12 0. 199, 203 
(1885); Bhagvatsangji Pertabsangji, 4 
B. H. C. R. 106, 108 (1867); Pran Kisto v. 
Kaleo Dass, 7 W. R. 400 (1867) [defective 
judgments]; Mnthusami v. Nalla Kullantha, 
18 M. 418 (1894); Kisto Churn rrDwarka- 
nath, 10 W. R. 32 (1868); Govinda v. 


Karunakar, 24 M. 43 (1900) [error of valua¬ 
tion] ; Hukum-un-nissa y. Muckdoonum, 1 
W. B. 240 (1864) [hearing of appeal before 
sale fixed ; pleaders present]; Narainbhai v, 
Naroshankor, 7 B. H. (t R., A. G. J. 98, 102 
(1867); [deposition read instead of oral ex¬ 
amination : sec also Jadu Rai v. Kanisak 
Husain, 8 A. 570, 591 (1886)]; Shoobul 
Ghundor v. Koylash Chunder, 14 W. R. 23 
(1870) [erroneous conclusio|[pof law]; Shaikh 
ball Mahomod v. Peer Nf^n, 18 W. R. 112 
(1871) [depositions of witnesses not taken 
regularly]. * 

(2) Ram Chowdbury a. Kashee Mohun, 21 
W. B. 57, 69 (1873). 

(3) Ajudhia Prasad v. Balraukund, 8 A. 
354 (1886). 

(4) Boro Khasia r. data Sirdar, 8 B. b. B. 
78, 80 (1871): 8 . 0 ., ) 6 W. R. 316. 
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that it must coincide with that of the appeal before the Lower Appellate Court, 
iis the latter should be limited to the case made in the Court of first instance. 
'L'hroughout the litigation the same ground of attack and (save as mentioned) 
of defence should be put forward. A plaintiff appellant will not be allowed to 
present his ca.se in an entirely new shape and raising fresh issues to fall 
back upon a new and different title or cause of action from that first 
asserted.(l) 

A case is not to be decided in special appeal upon a question which was 
not raised or tried or considered by the lower Courts. Parties must not be 
allowed to come before the High Court in special appeal and raise a question 
or take an objection which, if raised or taken in the first Court or even in the 
Appellate Court, might have been met in those Courts by adojiting a course 
which cannot be adopted when the case conies before the High Court in 
special appeal.(2) Bui, wliere there was sufficient reason for the question not 
liaving been raised in the lower Comds the ca.se may be remanded in second 
appeal with a view to have that question determined.{3) An appellant is 
not entitled to raise a question of fraud which was not alleged in the written 
.statement and as to which no issue was raised in the original Court.(4) Where 
a specific title has been alleged but not proved and the plaintiff en¬ 
deavours to succeed in the first Court or second Court of appeal upon a title 
by twelve years’ adverse possession, he must be prepared to show that this 
other title by twelve years’ adverse possession was raised in the Court of first 
instance with sufficient clearness to enable his adversary to understand that he 
'daimed ts succeed as well by twelve years’ adverse possession as by the specific 


(I) Madan v. Malki, tt A. 428, 4,30 (1884); 
.Soorja V. Gunja, 12 W. R. 80 (1869); Heman- 
gince Pitambar, 5 W. R. 197 (1866) 
[though it Ib a difforent thing to vary the 
relief given to a part.y who has proved hia 
title. See in this connection Tacoordcon r. 
Nawab Syed Ali, 11. A. 192 (1874)]; Muthu- 
eami v. Ramkrlshna, 12 M. 292 (1889); 
Kripa Nath v. Saroda, 1 W. R. 283 (1804); 
Slieo Uas v. Bhagwan Butt, 2 B. L. R. App. 
15 (1869); Gopal Narhar v. Hanmant, 0 B. 
107, 110 (1881) [unless under very special 
circumstances]; Puriag Butt v. Brojo Koon- 
war, 9 W. R. 503, .505 (1868); Torietput Sing 
V. Gossain Sudeit.iV.\Bafi, 4 C. 46, 50 (1878); 
Briudabun v. Bhununjoy, 5 0^ 246, 250 
(1879); Joytara v. Mobaruck, 8 C. 975, 980 
(1882); Secretary of State u. Nurya, 5 M. 183 
(1882); Jamsedji Sorabji i>. Lukshmiram 
Rajram, 13 B. 323 (1888). It has, however, 
been held [Judoo Nath Mullick v. Kalee Kristo 
Tagore,22 W. R. 73 (1874)], that it is sufficient 
that the plaint should sot out the facts 
necessary to support the plea even though 


the plea itself be not expressly sot forth: 
Sreo Bassee v. Ranee Lalun Monee, 12 M. I. A. 
470, 475 (1869); Mohummud Zahoor c. 
Bulta Koer, 11 M. 1. A. 468,485,486 (1867); 
Indur (jhunder v. Ra<lha Kishore, 19 0. 507, 
512 (1892) ; Ilahi Khan v. Slier Ali, 26 A. 331, 
334 (1904) ; Tekait Boorga Pershail r. Musst 
Boorga, 13 W. R. 10, II (1870). The ease of 
Saukana Kalana r. Virupakshapa, 7 B. 146, 
■150 (1883), was disapproved in Perumal v. 
Kaveri, 18 M. 121, 125 (1892). 

(2) Shib Suhagi v. Nursingh Lull, 22 W. R. 
352, 354 (1874), per Couch* O.J,; see also 
Moor Bahadoor v, Sunee Churoo, 6 W. R. 157 
(1866); Bunsce Iial r. Shaikh Auladh, 22 
W. R. 552, 553 (1874); Jugdeep Narain v. 
Beondyal. 20 W. B. 174, 170 (1873). This 
ease went up to the Pi-ivy Oonucil, where the 
doorce was varied on other grounds : 3 C. 
198; 8 . 0 ., 4 I. A. 247 (1877). 

(3) Bonomalee n. Kylash Mojoomdar, 24 
W. B. 72 (1875). 

(4) Prayrag Bai v. Ooukaran, 6 C. W. N. 
787, 791 (1902). 
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title alleged.(l) The plaint has been allowed to be amended and the case 
remanded for retrial.(2) 

As regards objections by defendants, such as are based oi, pnre points of 
law, may be taken in second appeal for the first time provided that they do 
not involve the taking of any additional evidence on matters of disputed fact,(3) 
that is questions arising on the findings and not affected by any facts 
outside those findings,(4) and capable of being determined without the con¬ 
sideration of any evidence o'ther than that on the record.(o) And such a 
point may be taken after remand though not raised in appeal before the 


remand.(6) Such as want of cause 
plaintiff to come into Court at all; (8) 
res judicata (11); want of registration; 


fl) 'Krishna Baisack v. Protah Surma, 7 C. 
6tt0, 563 (1881) ; sec also Shivo Kumari Dehi 
r. Oovinil Tanti, 2 C. 418, 423 (1877). 

(2) Moljummud Zahoor u. Thakoorance, 11 
jvr. 1. A. 41I.S, 480, 480 (1807); Joaaph v. 
Solano, 0 B. L. R. 441, 463 (1872); in Krish- 
naji V, Wamanji, 18 B. 144, 140 (1893), 
amtiadinent was refused. 

(3) Gavdappa v. Girimallappa, 19 B. 331, 
335 (1894) j and sen Ramtorak v. Dinanath, 7 
B. L. R. 184,185 ; s. c., 24 W. R. 414 (1871); 
Kali Mohan v. Kali Krishna, 11 W, R. 183; 
8, c., 2 B. L. R. app. 39 (18G9); Jan Ali 
Khondkar, 14 W. .R. 42(1, 421 (1870) [no 
ground of appeal allowed when it would liavc 
to bo dealt with in connection with the ovi- 
denoe in the cause or ap]3ears capable of 
explanation] ; Gajapathi v. Vasudeva, 15 M. 
503, 511 (1892) [it is not possible to lay 
down any precise rule an<l it is not. always 
easy to say what mattm of fact would have 
to bo ascertained for the proj^er dnciKion of 
each proposition of law]; Ajodhya Nath 
Chowdhury v. Keshab Chandra Mukhorjee, 
11 0. W. N. 1127 (1907). 

(4) Nagesh fi. Guru Rao, 17 B. 303, 306 
(1892); Sharfndin r, Govind, 27 B. 452, 460 
(1902). In Raohawa d. Shivayogapa, 18 B. 
079, 683 (1803), the Court refused, to allow 
defendant to set up a new right differing in 
kind and not merely in degree. 

(5) Fakir v. Ananda, 14 C. 580, 690 (1887), 

(6) Barimba Ntlmonw', 15 W. R. 181 
(1871). 

(7) Laohman t). Bahadur, 2 A. 884, 887, 
888 (1880), Spankio, J., dissent.; Jan Ali v. 
Khondkar, 14 W. R. 420, 421 (1870), corUra ; 
Buksh Ali V. Joyamut, 11 W. R. 248 (1869); 
and see per Morkby, J., in TVilochan v. Qugan, 


of action; (7) tlie legal BtatiiR of the 
limitation; (9) want of jurisdiction; (10) 
(12) the legality of a translation; (13) the 

24 W. R. 413 (1875). 

(8) Id.; Balaram v. Mangiu. Bas, H C. W. 
N. 959 (UK)7). 

(9) Iti. ; coDira Sliivapft t’. Bod Nagaya. 11 
B. 114, 119 (IH80}; and in Raghu Nath n 
Parcshram, .0 ('. 035, 636 (1882), no objection 
under fioct. 561 of the last CVab' was taken. 
As to obje»'tin7i after remand, see re Mirza 
Bahadoor, B. L. K., F. B. 429, 132 (ISOfi): 
Battu r. Kasai, 8 B. 535 (1884). See nntcH 
to 0. XLI. r. 2. 

(10) Id.; Baiuayya v. SulibarayVolee, 13 M. 
25, 27 (1887); Sayad Nyanitula v. Nana, 13 
, B. 424, 427 ; Velayudain v. Aninaehalam, 13 
M, 213 (1889); Niflhi Lai v. Mazhar Husain, 

7 A. 230 (1884). In lihikaji 7 ;. Pandu, 19 B, 

43 (1893); Azzuddin Bamanagra, 14 C. 
60.5, 610 (1887); Biru Mahata v. Shyama 
Chum, 22 C. 483 (1895); thf! objection was 
held not to go to jurisdiction. As to objec¬ 
tions after remand, see Kesbav r. Vinayak, 

23 B, 22, 26 (1897); Timulji v. Farvanji, 6 
B. H. C. R., A. 0. J. 107 (1868). 

(11) Muhammad Ismail Chutter Singh, 4 
A. 09, 71 (1881); some of Strachey, J.’s, 
observations woro held to bo obiter dicta in 
Kanahai Lai v. Suraj Kunwar, 21 A. 440,447, 
448 (1899) [but not if it cannot be deeided 
on tho record and fresh issues are necessary]; 
Ranchod v. Bozanji, 2(^B. 86, 92 (1894) 
[objection 40 pauper suit]. 

(12) Ooraatool Fatijiia v. Ghunnoo,19 W. R. 

23 (1872); but see Joy Gopal v. Thakoo* 
moneo, 11 W. E. 381 (1809). 

(13) Kuppa Guru Kal v, Borosami, 0 M. 76, 

78 (1882). In Joytara Dasseo v. Roy 
Chundor, I W. R. 136 (1864), tho objection as 
to the invalidity of the adoption was not 
taken in the grounds of appeal, nor in Roy 
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irrelevancy of evidence,(1) for an erroneous omission to object to the omission 
i)f inclevnnt testimony does not make it available as a ground of judgment; an 
fibjeclioM in)iiearing on the face of a notice.(2) 

An objcotion on the ground of misjoinder,(3^ tdktkl oi pMtiea OT mm 
of action, must now under sect. 99 show that the merits have been 

affected. 

But a mixed question of law and fact cannot be raised for the first time in 
second appeal. So an objection has been disallowed on a question of title; (4) 
as also tJiat a suit was barred under sect. 244 of the last Code, the objection 
))eing one not of pure law but depending upon the facts (6) and as to the com¬ 
petes • of an agent to sue.(6) And defendants will not be allowed to set up 
for the first -time in second appeal a case which involves an inquiry into facts 
not ascertained in the Court below.(7) A question of jurisdiction, or indeed 
any other question which depends upon a question of fact which has not been 
determined by the lower Court or admitted by both parties, will not be allowed 
to be raiscd.(8) It has been'recently held that the construction of a document 
is a (piestion of law c liich Judges in second appeal are not precluded from con- 
siilering by any find! ig of a lower Appellate Court based on such document.(9) 

A defendant m. y estop himself from setting up a defence. So a defendant 
has not been allowed to change the whole nature of liis defence at the last moment 
and to set up in appeal a ])lea whicli he has directly and fraudulently repudiated 
ill the (h)urt l)elow.(lO) So a party who waives an objection to the use of 
depositions taken in a former litigation cannot object in appeal that the witnesses 


(loodur V. .l)kuniicHliur, 7 C. L. R. 117 (1880); 
wlicre the question was as to the exocutiou 
of aliquot portion of dccreo ; Lachnmn v. 
Bahadur, 2 A. 884 (1880); but see "Bombay 
Burmah, etc.; Corp, Smith, 17 B. 197, 
221 (1892). 

(1) MiUer r. Madho Das, 23 I. A. lOG 
(1890): Authors’ Kvidcnce Aot, 4th ed. p. 32, 
qurero therefore as to liapukhandu v. Baji 
divaji, 14 B. 372, 377 (1889). 

(2) Ahsanulla v. Hume, 19 I. A. 191, 195; 
H. u., 20 C. 86 (1892). 

(3) Seo Moiclin Kutti v. Krishnan, 10 M. 

322, 329 (f887); Dhondiba v. Ramchandra, 
5 B. 554, 561 (188J); Mania v. Gulzar, 16 A. 
130 (1893); Ilunsman, 20 W. R, 

240 (1873); Majahiri v. Narayana, 3 M. 359, 
363 (1881); Ram J)yal v. Ram Doolal, 11 
W. R. 273 (1869); Xiluok v, Muddun, 12 
W. R. 604 (1869 ); Boydo Nath v. Grish, 3 0. 
20, 29 (1877); Ghulani v. Mustakiri, 18 A. 
109, 111 (1895) [objection under sect. 89 
Transfer of Property Act]; Dodhu v. Mad- 
havrao, 18 B. 110, 113 (1893); Dhurura Has 
V. Shama Soondri, 3 M. I. A. 229, 243 


(1843). 

(4) Varanji Lallu Akhu, 9 B. 285, 287 
(1885); Umrao Bibi v. Mahoiuod Rojabi, 27 
0. 206, 207 (1899); s. c., 4 0. W. N. 76. 

(6) Biru Mahata i\ Shyaraa Churn, 22 C. 
483 (1893). 

(6) Soorendro Nath Roy v. Rughoobur 
Dyal, 15 W. R. 392 (1871). 

(7) Umbika i-. Nadir, 11 W. R. 133, 134 
(1809). 

(8) Lutojfoonnissa v. Poolin, W. R. F. B. 
31, 32, 33 (1862); sco also The Court of 
Words V. Roop Moonjui’co, 25 W. R. 260 
(1876); Ramanund v. Urnokalcc, 2 W. R. 
257 (1865); and see where there arc findings. 
Nilratan v. Rani Rutton, 5 C. W. N. 627, 629 
(1901). 

(9) Lala Fateh Chand v. Rani Kishen, 
391. A. 247 (1912); 34 A. 579 ; 10 0. W. N- 
1033 (P. C.); 14 Bom. L. R. 1010. 

(10) Suttyabhoraa Hassec i’. Krishna Chun- 
dor Chattorjeo, 6 C. 55, 58, 59 (1880); see 
Babee Misser v. Mungur Meah, 2 C. L. R. 
208 (1878); Norondra v. Bhupondro, 23 C. 
374, 392 (1896), 
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should liavc been called and examincd.(l) Parties who allow a suit to be con¬ 
ducted in the lower Courts as if a certain fact was admitted cannot afterwards 
in special appeal question it and recede from the tacit understanding.(2) And 
if any irregularity has been committed at the instance of an appellant or witli 
his consent he has no just ground of complaint in appeal.(3) 

The not taking or pressing an objection in the lower Court may not only 
satisfy the Court that the parties did not intend to take it as they knew there 
was nothing in it; (4) but may also act, where facts are involved, by way of 
estoppel. For had the objection been taken it miglit have been met. On the 
same principle an objection for the first time in appeal that the plaint did not 
ask for further relief has been disallowed, for if taken the plaint might heve 
been amended and may be amended in appeal.(.5) An objection will not be 
allowed which, if taken at the proper time, might have been removed.ffi) On 
this principle, if secondary evidence is admitted witlinut objection, the Court 
of Appeal will not .entertain an objection that primary evidence should hav(i 
been given.(7) In the case of alleged irregularity it is a safe maxim for a Court 
of Appeal to bo governed by, that an objection, which, if taken, might have been 
cured, and which was not taken in the Court below, shall not be taken in the 
Court of Appeal.(8) An appellant will not he allowed to raise in the Court, of 
Appeal a point which he did not raise in the Court, below, even though there is 
some evidence in support of it, if the nature of that evidence is such that, by 
any possibility, the respondent might have been able to rebut it if the point bad 
been raised originally. (9) 

If an appellant in a second appeal was contented, and by his conduct he 
shows that he elects to take his chance of having the decree of the first Court 
confirmed on appeal on the evidence before the Court, he cannot be heard 
afterwards to complain in second appeal that there was a material h regularity 
in the conduct of the case, on the ground that all his evidence was not before 
the appeal Court which reversed the first decree. It is his business to have 
brought to the notice of the lower Appellate Court that all his witnesses wore, 
not examined before the first Court, and not having done so, he cannot in 
second appeal, take the objection in order to have the cliance of a second trial.(10) 
Such objection, if not raised in the Court below, and if it appears that 


(1) Lakshman v. Amrit, 24 B. 591 (lltOO); 
ace also Wazeer Jemadar v. Noor All, 12 W, R. 
,‘!3 (1809). See Easin c. Abdul, 16 C. W. N. 
10 (1910), whore second appeal allowed on 
the ground of waiver. 

(2) Dwsji V. Godadbhai, 2 B. H. C. R. 28 
(1865); MohimaChunder f>. Ram Kishoro, 16 
B.L.R. 142, 165(1876). 

(3) Maharajah Nitrasur v. Nund I.al Singh, 
8 .M. I. A. 199, 220 (1860). 

,(4) Soorendro Nath Roy ». Rughoohir 
Dyal, 16 W. R. 392 (1871). 

(6) Limba Krishna v. Rama Pimplu, 13 B 
548,561 (1888); Ohomu v. Umma, 14 M. 46, 
48 (1890). .Similarly in the ease of an objeo- 


tion that the ease was not one in which a 
declaratory decree should have been made, 
Maganlal v. CJovind Lai, 15 B^ 697, 701 
(1891). 

(6) Avudh Beharee c. Ram Roy, 18 W. R. 

106 (1872). r 

(7) See Authors’ Evidence Act, 4th cd. 
p. 32. 

(8) Dhurum Das c. Shama Soondri, 3 M. 
T. A. 229,242 (1843). 

(9) Ex jmrk Firth, 19 Ch. D. 419, 429 
(1881). 

(10) (lulam Haji Badrudin, 13 B. 330, 
337 (1888). 
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irrelevancy of evidence,(1) for an erroneous omission to object to the omission 
i)f inclevnnt testimony does not make it available as a ground of judgment; an 
fibjeclioM in)iiearing on the face of a notice.(2) 

An objcotion on the ground of misjoinder,(3^ tdktkl oi pMtiea OT mm 
of action, must now under sect. 99 show that the merits have been 

affected. 

But a mixed question of law and fact cannot be raised for the first time in 
second appeal. So an objection has been disallowed on a question of title; (4) 
as also tJiat a suit was barred under sect. 244 of the last Code, the objection 
))eing one not of pure law but depending upon the facts (6) and as to the com¬ 
petes • of an agent to sue.(6) And defendants will not be allowed to set up 
for the first -time in second appeal a case which involves an inquiry into facts 
not ascertained in the Court below.(7) A question of jurisdiction, or indeed 
any other question which depends upon a question of fact which has not been 
determined by the lower Court or admitted by both parties, will not be allowed 
to be raiscd.(8) It has been'recently held that the construction of a document 
is a (piestion of law c liich Judges in second appeal are not precluded from con- 
siilering by any find! ig of a lower Appellate Court based on such document.(9) 

A defendant m. y estop himself from setting up a defence. So a defendant 
has not been allowed to change the whole nature of liis defence at the last moment 
and to set up in appeal a ])lea whicli he has directly and fraudulently repudiated 
ill the (h)urt l)elow.(lO) So a party who waives an objection to the use of 
depositions taken in a former litigation cannot object in appeal that the witnesses 


(loodur V. .l)kuniicHliur, 7 C. L. R. 117 (1880); 
wlicre the question was as to the exocutiou 
of aliquot portion of dccreo ; Lachnmn v. 
Bahadur, 2 A. 884 (1880); but see "Bombay 
Burmah, etc.; Corp, Smith, 17 B. 197, 
221 (1892). 

(1) MiUer r. Madho Das, 23 I. A. lOG 
(1890): Authors’ Kvidcnce Aot, 4th ed. p. 32, 
qurero therefore as to liapukhandu v. Baji 
divaji, 14 B. 372, 377 (1889). 

(2) Ahsanulla v. Hume, 19 I. A. 191, 195; 
H. u., 20 C. 86 (1892). 

(3) Seo Moiclin Kutti v. Krishnan, 10 M. 

322, 329 (f887); Dhondiba v. Ramchandra, 
5 B. 554, 561 (188J); Mania v. Gulzar, 16 A. 
130 (1893); Ilunsman, 20 W. R, 

240 (1873); Majahiri v. Narayana, 3 M. 359, 
363 (1881); Ram J)yal v. Ram Doolal, 11 
W. R. 273 (1869); Xiluok v, Muddun, 12 
W. R. 604 (1869 ); Boydo Nath v. Grish, 3 0. 
20, 29 (1877); Ghulani v. Mustakiri, 18 A. 
109, 111 (1895) [objection under sect. 89 
Transfer of Property Act]; Dodhu v. Mad- 
havrao, 18 B. 110, 113 (1893); Dhurura Has 
V. Shama Soondri, 3 M. I. A. 229, 243 


(1843). 

(4) Varanji Lallu Akhu, 9 B. 285, 287 
(1885); Umrao Bibi v. Mahoiuod Rojabi, 27 
0. 206, 207 (1899); s. c., 4 0. W. N. 76. 

(6) Biru Mahata i\ Shyaraa Churn, 22 C. 
483 (1893). 

(6) Soorendro Nath Roy v. Rughoobur 
Dyal, 15 W. R. 392 (1871). 

(7) Umbika i-. Nadir, 11 W. R. 133, 134 
(1809). 

(8) Lutojfoonnissa v. Poolin, W. R. F. B. 
31, 32, 33 (1862); sco also The Court of 
Words V. Roop Moonjui’co, 25 W. R. 260 
(1876); Ramanund v. Urnokalcc, 2 W. R. 
257 (1865); and see where there arc findings. 
Nilratan v. Rani Rutton, 5 C. W. N. 627, 629 
(1901). 

(9) Lala Fateh Chand v. Rani Kishen, 
391. A. 247 (1912); 34 A. 579 ; 10 0. W. N- 
1033 (P. C.); 14 Bom. L. R. 1010. 

(10) Suttyabhoraa Hassec i’. Krishna Chun- 
dor Chattorjeo, 6 C. 55, 58, 59 (1880); see 
Babee Misser v. Mungur Meah, 2 C. L. R. 
208 (1878); Norondra v. Bhupondro, 23 C. 
374, 392 (1896), 
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If tlie suit is actually tried by a Small Cause Court, then no appeal is allowed. 
There are, however, many suits which would he triable by a Small Cause Court 
if one existed with local and pecuniary jurisdiction, but which are in fact tried 
as original suits by a District Munsif Court because there is no Small 
Cause Court conrpctent to try them. In these suits a first appeal is 
allowed by the Code. But a second appeal is disallowed by this section as it 
is considered that such cases as come within it are not sufficiently important 
to bo entitled to a second appeal.(l) 

“ No second appeal.”—The section refers to second appeals, that is appeals 
from appellate decrees and not to appeals from orders,(2) and does not interfere 
r^ith a right of appeal from order where elsewhere given. This section, which 
bars a second appeal in oases of the nature stated, applie.s erpially to orders passed 
in execution as to tlie original decree itBelf.(3) Jfor the purp'o.se of determiniug 
wlietlier a second appeal lies in execution in a suit of a Small Cause nature, the 
test is not the amount claimed in the execution proceedings, but the amount of 
the suhjeot-matter of the suit.(4) 

“ Of the nature cognizable.”—^'I'be nature of a suit. nm.st, bo ascertained 
by considering all the allcgatinn.s in the plaint and tlie prayer. In deteiiiiiuing 
vvlietlier or not a second appeal is barred, the Court ought to regard the suit not 
as it ouglit to have been framed but as it is in fact framed and brought, 
unless the plaintifi has, with the. object of evading the jurisdiction of a 
Court of Small Causes and bringing the suit in the ordinary Courts,, added a 
claim for a relief to which he knows he is not in law entith‘d.(.5) The Court 
must look to the nature of the suit as brought by the plaintiff, and not to the 
nature, of the defenoe, to determine whether or not tlic Court of Small Causes 
lias jurisdiction. It is not in the power of a defendant to oust the Court of a 
jurisdiction that it otherwise has, by the. mere raising of a plea of title. The 
hona fid^s of the plea can not affect the. que,st.ion, for such-a plea, whether 
made bond fuk or not, would have to be inquired into. Whore such a plea is 
raised the Court of Small (lanscs has the power to inquire into it and 


(1) Sne Roundaram Ayyar c, Naic- 

kan, 23 M. 503 {I fXXl). 

(2) Aghandk Makto v. AliuUab, 11 C. W. 
N. 802, 865 (1907); ColloctoT of Bijnor v. 
Jafar Ali Khan, 3 A. 18 (1880) [order of 
remand]; Mahadev Narsingh v. Kagho 
Keshan, 7 II. 292 (1883) [diat. Mathuranath 
(Ihoae V. Nabin Chandra Kundn, 24 C. 724 
(1897), which was followed in Jhanday Lai v. 
Sarman Lai, 21 A. 291 (1899), in which ifc 
was hold that no apical lay from an order of 
remand when such order was itself made in 
an ayipeal under sect. 588 of the last C!odo 
from an order under sect. 486 of that Code]; 
Gulam Huson v. Sayad Musa, 8 B. 760 (1884); 
Chunna Tambi?;. Chinnanna, 19 M. 391, 339 
(1896). 


(3) Sri Bullov V. Baburam, 11 0. 109 
(1885); Lala Kandha Pcrsliad v. Lala Behary 
Lai, 25 C. 872 (1898); Rhyama Clmran Mittcr 

Dibondra Nath Mnkorjee, 27 C. 484, 487 
(1900); Aithala Rabhanna, 12 M. 11 (i (1888) 
[see at p. 117 as to execution against immove¬ 
able property]; Harakh Ram Sarup, 12 A. 
579 (1890); Lin Loyal v. Patrakhan, 18 A. 
481 (1896); Peary Lai Singh v. Radha Nath 
Singh, 11 C. W. N. (1907); Narayan v. 
Nagindas, 30 B. 113 (1905). 

(4) Mavula Ammal v. Mavula Thambi, 17 
M. L. J. 370 (1906); Sri Bullov Bhattacharji 
V. Baburam Chattopadhya, 11 C. 169 (1886). 

(6) Harish Chandra v. Narayana, 24 M. 608, 
510, 611 (1901) ; see also Mullapudi v. Von- 
katanarasimha, 19 M, 329 (1806). 
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(lotermine it for tlie. purpose of tlie suit wliicli it has jurisdiction to i.ry.(l) By 
merely asking, in tkc alternative, for an account of tlie profits, the plaiutift 
can not convert a suit cognizahle hy a Oourt of Small Causes into one of a 
diffcvont nature. Where a definite sum only is to he ascertained, viz. the 
amount of profits received hy the defendant during the years in question, from 
wldcli by a sinqde calculation what tlie plaint,iff’s share in those piofil.s 
iimouuts to can bo ascertained, there is no aeeount within the meaning of 
Art. ,31, scot. II. of the Small Cause Court Act to he taken and no second appeal 
lie3.(2) Where all tlie relief whieh the plaintiff claimed in his plaint 
I'ould be obtained in ids suit without asking for a declaration, llie addition of 
the in-ayer for a declaration was held not to jirevent the suit being of the nature 
cognizable in Court,s of Small Causc8.(3) The. value of the .subject-mailer 
of the .suit must be determined by reference to the value pul by the 
plaintiff u])on it in the jilaint, not only for fiscal ))ur])oseB, hut also for 
puiposes of jurisdiction.(4) 'I'he, lenns of the section do not refer to the 
amount in disjiiite at tlie time ihc appeal is preferred, but lo the amount or 
value of the suhject-niatler of the original suit.fib) The provisions of sect. 
144 Bengal Tenancy Ael do not over-ride the provisions of lliis section. The 
former scetion determines the remie, but it has no hearing upon the question 
of the nature of tlie suit.((>) M'hei'e a ]>luiiif, i.s ]irpsented in a, Court, having 
bofli ordinary and ,Siiiall Cause jurisdiction, the suit is still eegnizahie by a 
Small Cause Court.(7) Whra-c it was urged tlnit tiiougli actually a “ Small 
Cause" the suit having been instituted .and dealt witli in the ordinary Court, 
iliat eircifiiistaufe involved liu- eousequenee tliat a second a])peal would lie, 
it Avas ruled that this was not so: liiat the nature of the cause was not variable 
in any way according to tlie Court in which it was brought, and that 
a Small Cause, was such wlierever instituted. Tlie woid.s "suit of the nature 
cognizable, etc.,” are equally ajiplicable whether the suit is brought in a 
Small Cause or any other Court.(8) When a Subordinate .ludgo invested 
with Small Cause Court Jurisdiction tries a Small Cause suit under ids 
ordinarv jurisdiction, the cliaraetei of the suit is not altered by the mode in 


(1) Bapiiji e. Kuvarji, 15 B. 400, 405 
(ISOO); see also Bivett Carnsc v. (Joouldas, 

20 B. 15, 45 (1805); MoheRh v. Sheik Piru, 
2 (1 470 F. B. (1877); see also Monappa r, 
McCarthy, .S M. 192,.199, 200 P. B. (1881); 
Kali Krislina r. luzataimissa, 24 0. 567, 
.5(10, 561 (1897); Soundaram e. Scniiia, 23 
M. 647, 557 F. B. (1900); Narayaim. Balaji 

21 B. 248 (1895). 

(2) Narayau v. Balaji, 21 B. 248, 250 
(1896); SCO also Vasudev i>. Damodar, 0 Bom. 
L. B. 370, 373 (1904). 

(3) Ramachendraiyar v, NooruUa, 30 M. 
101, 103 (1906). 

(4) Hansraj v. Batni, 27 A. 200, 202 (1904). 

(5) Sri Bullov v. Baburam, 11 0. 169, 
172 (1885); see also Mavula Animal v. Mavula 


Maraeoir, 30 M. 212, 213 (1906); Kali v. 
Fazlar, 15 0. W. N. 4.54 (1910). 

(0) Range r, Holloway, 2(i (1 842, 844 
(1899); B. c., 4 C. W. N. 95. 

(7) Venayak v. Krishnarao, 2.5 B. 625, 629 
(1901). 

(8) Kalian Dayal v. Kalian Narer, 9 B. 259, 
265 (1884); Bala Kandha Pershad r. Behary 
Lai, 26 C. 872 (1898). Upon the question 
whether a second appeal lios in a matter of 
jurisdiction: (Dyebuiiee Nundan v. Mudhoo 
Mutty, 1 C. 123 (1875); diss. from Mohodco 
V. Budhoo Kam, 26 A. 3,58 (1904)]; the law 
has been altered since the passing of that 
decision: Surosh Chandra Moitra e. Kristo 
BunginiUa8i,21 C. 249,251 (1893). 
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which the Subordinate Judge exercises his iui'iBdiction.(l) Moreovci', a suit 
does not cease to be a suit cognizable by a Small Cause Court by reason of the 
defendant, having by way of set ofi made a counter claim for K.s. 120, wlicn 
the pecuniary limit of the jurisdiction of the Court invested with the juris¬ 
diction of a Court of Small Causes was lls. 50.(2) If a suit is cognizable by a 
Court of Small Causes, then, notwithstanding the. fact that the plaint was returned 
by the Small Cause Court to be filed in the Civil Court, on the ground 
that the suit involved a question of title, this section applies if the value 
of the subject-matter of the suit is below Rs. 500. Sect. 23 of the Pro¬ 
vincial Small Cause Court Act is only an enabling section, and enables 
the Court, at any stage of the proceedings, to return the plaint in order that 
it may be presented to any Court which could determine the title, but that 
section does not say that such suits shall not lx; cognizable by the Small 
Cause Court.(3) -Even if such a suit is instituted in the ordinary Court 
the section will apply; because its appUcability depends on the nature of the 
suit and not on the Court in which it is instituted, and it will apply even to a 
case in which the (!ourt which entcrlmncd the suit, had no jurisdiction to lake 
cognizance of it.(4) 

The words “ of a nature cognizable ” seem to have reference 1o the subjeet- 
matter of the suit as distinguished from the amount of the claim.(5) In determin¬ 
ing whether a second appeal lies under this section, the nature of the suit as 
it was originally framed is to be considered, and not any form it may subseqnentlj' 
a8aume.(6) 

Each case must be decide,d on its own facf.s with reference to the juo- 
visions of the Act. applicable, but for the purposes of reference it may be 
stated that the following suits have, been held to be cognizable : suit for 
money had and received to plaintiffs use ; (7) suit by widow for irersonal 
property taken from her husband in his lifetime; (8) suit for recovery of 
certain books and money collected; (9) claim on bond speoiallj'' registered; (10) 
claim for contribution in respect of debt created by virtue of the payment 


(1) iShankarbhai v. Somabhai, 25 B. 417 
(1900); Balchand c. Baloram, 5Bom. L. K. 
398, 403 (1903); Indra Chandra Mukerjeo v. 
Srish Chandra Banorjee, 40 C. 537 (1913). 

(2) Balchand r. Baloram, 5 Bonv E. R. 
398, 403 (1903). 

(3) Kali Krishna Tagore v. Izzatannissa, 
24 C. 557, 560 (1897); see also Muttu 
Karappan v. SoUan, 15 M. 98 (1891); Sada 
Sankar v. Brij Mohun, 20 A. 480 (1896); 
Venayak v. Krishnarao, 25 B. 625, 028, 829 
(1901); Soundaram «. Sennia, 23 M. 647, 
667 (1900); see also Rash Bohari *>. Sridhar, 
6 C. W. K. 687, 688 (1902). 

(4) Mohadeo v. Budhai Ram, 26 A. 368, 
360 (1904); soo also Lala Kandhar v. Lala 
Lai Bohary, 26 C. 872, 873 (1808). 

(6) Soundaram Ayyar «. Sennia Naickan, 


23 M. 547, 550, per Sir Arnold Wliitn, C..1., 
in which case the section is fully con.sidercd, 
Gouri Dutt v. Amar Ohand, 16 C. L, .1. 49 
(1911). 

(6) Lakshmandas r. Anna R. l.ane, 32 
B. 3.56 (1904); Oherryom w. Nhora Poyilil, 
22M. L.J.47(1911). 

(7) Muhamdi Begum v. Abbas Ali, 3 A. 

531 (1883). ' 

(8) Kapaloe v. Keshoram Koreh, II W. R. 
93, 94 (1869). 

(9) Hans Raj ». Ratni, 27 A. 200, 203 
(1904) [held suit was not one for rescission 
of contract as argued]. 

(10) Sri BuUuv v. Baburam, 11 C. 169, 171 
(1886); <liat. Nileomal Bannerjee v. Mod- 
liusudan, 6 B. L. R. 177, 180 (1870). 
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itself ; (1) suit for contributiou wliere lands assessment of ■wliicli liad been paid 
■were in exclusive enjoyment of defendant; (2) suit by co-sliarer to recover 
share of Khoti profits realized by another co-sharer,(3) complaint of the act of 
a judicial officer ; (4) suit for definite sum as income of land although defendant 
raised the question of title ; (6) a suit for rent; (6) suit by tenant for recovery 
of excess-payment taken by landlord in respect of rent; (7) suit for mesne 
profits; (8) suit for restoration of moveable property either to plaintiff or 
some one as agent for him; (9) suit to recover from decree-holder money paid 
for property bought in execution on ground that debtor had no saleable 
interest; (10) suit for damages for cutting and carrying away of grass; (11) 
suit for money due on adjustment of accounts of profits of land; (12) suit for 
money due on contract, though it may be necessaiy to go into account to sec 
whether amotmt claimed is due; (13) a suit for arrears of Kalhibadi^ and 
Karnanis emoluments, not being a charge on immoveable property ; (14) original 
suit for money on bond decided on solemnm whereby land was given in lieu 
of money; (15) cases falling within the provisions of sect. (i9 of the Contract 

Act.(16) . . ■ 1 

Th<! following have been held not cognizableSuit for contribution by 
sliarer in joint property; (17) suit for damages for illegal or improper distrcs.s 
or attachment; (18) oi otherwise sounding in damages; (19) suit for money on 


(1) Mavulu. Amuial v. Mavula Maracoii, 
:)0 M. 212 tl'JOli). 

(2) Srocuivasa v. Sivakulundu, 12 M. 349, 
:(.51 (1889). 

(3) Vaaudov v. Baniodar, C Bom. 1.. K. 
.■!70 (1904). 

(4) Moti Lai Ghose v. Seoretai'y of State, 9 
0. W. N. 495 (1006); a doubt Was expressed, 
the case being decided on the merits. 

(5) Venayak v, Krishnarao, 25 B. 625, 628 
(1901). 

(6) Soundaram Ayyar v. Sennia Naickan, 
23 M. 547, 664 (1900). 

(7) Hango Roy v. Holloway, 26 G. 842,844 
(1898). 

(8) K-unjo Bchary Singh v. Madhub Chan¬ 
dra Gliose, 23 C. 884, 894 F. B. (1896): see 
also Sishagiri v. Marakathammal, 22 M. 190 
(1898); Annainalai v. Subramanyau, 16 M. 
298 (1892); Subbn Rao v. Sataramayya, 24 
M. 118 (1900) [such a suit is not for account 
but for damages]; contra Antone v. Mohadev, 
26 B. 86, 88, 89 (1900); and see Vasudev ». 
Bamadar, 6 Bom. L. R. 370 (1904). 

(9) Kalian Bayal c. Kalian Narer, 9 B. 269, 
265 (1884). 

(10) Makund Ram c. Badh Kishen, 20 A. 80 
(1897). 

(11) Krishna Prosad r.Maizuddin, 170.707, 


710 (1890); see also Annainalai e. Subra- 
inauayan, 15 M. 298 (1892). 

(12) Asmau Sing ti. Burga Roy, 6,0. 284, 
288,289 (1880); seo also Sunkar Lai v. Ram 
Kalu, 18 W. R. 104. 

(13) lOebukeo v. Madboo Muttce, 24 W. R. 
478 (1876), it being held that the oontention 
that a Small Cause Court cannot take cog- 
nizaneo of any case in which an account is to 
betaken is untenable; Asmau Singh v. Burga 
Roy, 6 0\ 284, 289 (1880). 

(14) Mullapudi Balkrisbnayya v. Vonkata- 
iiara Sinba, 19 M. 329 (1896). 

(16) Talun Bibir. Tenu Bibi, 15 W. R. 65, 
60 (1871). 

(16) Krishuo Kamini v. Oopi Mohun GhosC, 
15 C. 662 (1888). 

(17) Srinivasa c, Siva Kolundu, 12 M. 349, 

351 (1889); Mavula AmmaJ v. Mavula 
Maracoir, 30 M. 212 (1906). ^ 

(18) Bewau Roy v. Sundar Towaiy, 24 Ot 
163, 185 (1896) [where the suit is brought to 
recover damages for the tort and not for 

money paid in exoessundcr pressure]; Karup- 

panan v. Rama Sami, 21 M. 239 (1897); see 
also Panun Sanyasi v. Zamindar of Jayapur, 
26 M. 540, 642 (1901). 

(19) Kalian SinghCliuni Lai, 0 A. 10,12 
(1883). 
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bond wliuru proi)erfcy pledged under bond is liable for aitiouul of decree; (1) 
4 uit to enforce debt secured upon immoveable property ; (2) a suit for malikam 
illowancc ; (.'!) suits wbicli directly involve questions of title to immoveable pro¬ 
perty ; (4) suit on bond hypothecating certain crops; (6) suit against sons 
of Hindu debtor on bond execut.(‘d by father; (ti) a suit in respect of the witli- 
liolding of a rent receipt, and for recoven-y of money alleged to have been paid 
to ijaradar on account of arrears of rent; (7) or for arrears of ChmvJcidari tax 
payable by the pulnidar under the pidni kahuha! ; (8) suit for drainage charges 
inder sect. 42 {&) of the Bengal Drainage Act {VI. of 1880, B. C.); (9) or for com¬ 
pensation for illegal distress or attachment not being for the recovery of specific 
property. (10) 

103 . In any second appeal, tlie High Court may, ij the 
Power of Hit h Court record is sufficient, determine any 

to determine issues of issUC oj foct nCCe^SUTy^ fOT the disposal oj thc 
ajjpeal but not determined by the lower appel¬ 
late Court. 

Determination of question of fact.- -'I'liis section is new. Notwith- 
itanding the opinion to the contrary of Pcthcrain, C.J.,(11) which the section 
ill effect embodies, it has hithcrlo been the praidice of the division BeiichcB of 
the High Courts in second appeals not to detenuine in any case issues of fact. 
This praetiue, however, in many instances has led to unnecessary expense and delay. 
8ome small question of fact may have been left undetermined, and though its 
■iolution may be obvious, thc Oourt has deemed itself precluded from dealing 
with the matter and bound to order a remand. The present provision, which 
is entirely new, is therefore a very useful one. The power to determine iact 
is, liowover, a discretionary one which thc ('onrt will exercise according as it 
thinks ]iropci.(12) 


(1) IVipoora Sundareo v. Knylash, 15 
W. B. 205(1871). 

(2) Atmaram e. Hadashiv, 2 B. H. 0. B. 1, 
3 (1804). 

(3) Mahoniod v. Abdool, 1 A. H. t\ R. 205 
(1809); see also Churaman r. Balli,!) A. 591, 
001 (1887). 

(4) Churaman v. Balli, sujira. 

(5) Kalka Proaad v. Ohandan Bingh, 10 A. 
20 (1887). 

(0) Naraainga v, Sahha, 12 M. 139, 141 
F. B. (1887); but aoc aa to thia case Pcnasanii 
V. Sutharama, 27 M. 243 (1903); fl. c., 14 M. 
L. ,1. 84. 

(7) Brojo V. Shumbhoo, 18 W. B. 25 (1872); 
Shoylcndra v. Patoo Baa, 23 W. R. 3t.>4, 306 
(1876). 

(8) Asaanulla v. 'i’irtliabaBhmi, 22 C. 080, 


084 (1895); see alao as regards Dak.(less, 
Watson r. 8rcc Kriato, 21 C. 132 (1893). 

(9) Baaanta Kumar v. Ram Oliaudra, 
17 a W. N. 499 (1903). 

(10) Panun Sanyasi r. Zamiudar of Jaya- 
l>ur,25M. 540, 542 (1901). 

(11) Seo Balkiahon v. Jasoda Kuar, 7 A. 
706 (1885); affirmed in Deo Kiahen v. Bans!, 
8 A. 172 (1885); Straightfand Brodburst, JJ., 
dissent, but overruled by the F. B. in Grid- 
bari Lai! v. Crawford, 9 A. 147 {1880). Where 
a wrong issue baa boon framed but there is a 
finding on the point raised by a correct issue 
the Court has refused to remand: Vishnu 
Bamohandia v. GanosU Appaji, 21 B. 325 
(1895). 

(12) Karain Dey v. Durga Dei, 35 A. 138 
(1913). 
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Appjsals from Oruers. 

104. (/) All appeal shall lie from the following orders, 
Orders from which a'fd save as otherwise expressly provided in the 

appeal lies. qJ pfylg }yy Idyj Jqj. ^J^g 

heing in force from no other orders :•— 

(a) an order superseding an arbitration where the award has 

not been completed within the period allowed by the 
Court; 

(b) an order on an award stated in the form of a special case; 

(c) an order modifying or correcting an award ; 

Id) an order filing or refusing to file an agreement to refer to 
arbitration; 

(e) an order staying or refusing to stay a suit where there is 
an agreement to refer to arbitration; 

(/) an order filini] or refusing to file an award in an arbitra¬ 
tion without the intervention of the Court; 

(g) an order under section H5 ; 

(h) an order under any of the provisions of this Code imposing 

a fine or directing the arrest or detention in the aivil 
prison of any person except where such arrest or 
• detention is in execution of a decree ; 

(i) any order made under ndes from which an appeal is 

expressly allowed by rules. 

No appeal shall lie from any order passed in appeal under 
this section. 


Appeal from orders. —As regards tlu'se the Special CoiiuniUec said: 
A comparison of clause 104 of the Bill with sect. 588 of the existing Code (1) 


(I) As regards that Code claiiRo 6 referred 
to ordoi’H pawHed by the A2)pellatti Court: 
Wahid-ullali v. Kanhaya Lai, 25 A. 174- 
(1002); foil, in Dalip Singh v. Kutidan 
Singh, 30 A. 58 (1913); Chinnasami Pillai v. 
Karuppa Udayan, 21 M. 234 (1890); Goor 
Bnx Sahoo r. Btrj Lai Bt'nka, 3 G. W. N. 
243; 20 0.275; HaghunathCharan Singh v. 
Shama Koeri, 31 C. 344 (1903) [but not 
where Appellate Oourl returns memorandum 
of a})pcal: dias. from Kunhikutti v. Achotti, 
14 M. 402 (1891)], and no second appeal lies, 
Chinnasami v. Karuppa, supra; but set^ 
Joynath Roy v. Lall Bahadur Singh, 8 C. 
120 (1881); as to power of Court to which 
suit is transferred to return idaiut, see 
Paeharoni Awasthi v. llahi Baksh, 4 A. 478 


(1882). Seti now t). XLJII. r. 1 (a). Orders 
returning plaints for amendment have been 
omitted. Orders refusing amendment were 
not appealable, Sarsuti v. Kunj Behari, 5 A. 
346 at p, 350 (1883); Watson and Co. v. 
Nidhoo Digwar, 10 W. R. 87 (1808). No 
second lay from order remanding case: 
Mathura Nath Ghuse u. Nobin Chandra 
Kundu, 24 G 774 (1897); Jhanday Lai v. 
Sorman Lai, 21 A. 291 (1899); Venkatapathi 
V. Tirumalai, 24 M. 447 (1901); '.i’imanna v. 
Mahabala, 19 M. 107 (1895), but there was 
a second appeal where the order did 
not com© within this section, but sect. 
244 (now 47); Goyamasi Dassi v. Sarat 
Chundor Mojumdar, 25 C. 175 (1897). As 
to olauso 18 of former section, see Mohdi 


[s. 588, 
second 
para.J 
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tUut the right o£ ttvpeuf from Orders Iiml 
J$//i rii3» J^jlerMK-e mu at ^y),. 


r/itiiso (//) [iio\y (fji which allows an appeal Iroin aflj OTdev made under EuJes 
Koiii wUic^ an ap][>ea\ is expiessly allowed by Roles. We have gone carefully 
into the question of the cases in whicli an appeal should be allowed from tliose 
orders and our conclusion is expressed in the Rules tlieinHclves.*’ 
See O. XLII. T. 1. 


A.S appeared i'roin the wording of the first clause in the last Code an apjieal 
was given only in respect (d orders “under this Code." Thus it has been Iteld 
lliat an order under sect. 5 of the Court Fees Act was not within this section ;(1) 
and that no appeal lay against an order directing a penalty to he enforced under 
tlie Stamp Act.(2) 0haj>ter XLIII. of the last Code was not extended to suits 
and ]>roceedings under the Agra Tenancy Act.{3) 

ft- has b(*en lield that on an appeal from an order of an Apjxdlate (\>urt, 
the. High ('ourtwas hound to accept as in a second appeal from a deei-ee the 
findings of faotairived at by the Lower Appellate Cf>urt.(4) The orders passed 
in appeal being final, no second appeal lies.(5) The right of a}>]>eal from 
int(‘rlocutory orders was held to cease with the disposal of the 8uit.(6) 

It has been held that sub-section I (c) of this section does not confer an 
unrestricted right of appeal, for when an order 1ms been made by which an award 
has been nmdified the validity of the whole award cannot be called in question 
in an a|:)peal against that order.(7) And it has I)een pointed out that in cases 
under 0. XXE. r. H9 (sect.. 310 a of last Code) only a first appeal is now permitted. 


Ifasain r. Hughra Regain, 25 A. 200 (1902); 
lialahai r. (Jane«li. 4 Bora. L. R. 980 (1902); 
s. e,, 27 15. 102; and as to eiRu.st‘ 24, see 
Khagciidra Narain Singh v. Sauiiadhar dha, 
:ii a. 495 {mi) ; ,s. <•., 8 C. W. N. m)8. As 
regards clause 28 of former Ctnle, 
Chimiatambi /•. (himianna. 10 M. 391 
(189(3) [right, of appeal is not controlled by 
580, now 342, cases there eited dist. in 
Aithola If. Subbaima, 12 M. 11(> (1888)]; 
Agaiulh Malito .Miullah, 11 C. W. K, 
8((2 (1907): Madhu Sudan Sen r. Kanuni 
Kanta S<‘n, 32 C. 1023 (1905); as U> enter¬ 
ing into merits on the aj)pc‘al from order 
of remand, see notes to 0. XLI. r. 23, and 
Lokhi Mahto c. Aghoretf Ajail, 5 C. 144 
(1879); NoimoHah IVamanick r, Crjsb 
Narain Aloouftliee, 8 C. 074 (1882). No 
appeiil under Jxdters Pat<‘nt against order 
passed uiuler this dause: Vengana3fyan e. 
Ramasanii Ayyan, 19 M. 422 (1896). As 
to apiKjals from Court of Revenue to Uiatiict 
Judge; Partap Singh v. Narain Das, 16 A. 
375 (1894); and adjudication by Collect-or 
iu pToee<!dings under Act VJIl. of 1865: 
Veeraswamy v. Manager Pittapur ISstate, 
26 M. 518 (1902), and elause 29. Sue Sonaka 


Chowdhrain e. Bhoobunjoy Shaha, 5 C. 311 
(1879); Navivahoo t\ Narotamdas, 7 B. 5 
(1882) [contempt orders]; as to this, su'y 
next section. 

(1) Balkaran llai i\ Gobind Natl) Tewari, 
12 A 129, 166, 157 (1890), 

(2) .Sonaka Oho\^dhraiu v. Bhoobunjoy 
Khaim, 5 C. 311 (1879). 

(3) Vilayat Husen v. Mahondra Chaudra 
Nundy, 28 A. 88(1905). 

(4) Tika Ram e. Khama Charan, 20 A. 42 
(1897); and see Venganayyan v. Bamasami 
Ayyan, 10 M. 422 (1896). 

(5) SiM'. Bhagbut Lall v. Narku Roy, 21 C. 
789 (1894); Kana Kumar Roy v. Golam 
Chunder Doy, 18 C. 422 (1891); Gopi Kot^ri 
p. Gopi Bal, 21 V'. 799 (1894); Aubhoya 
Ilassi V. Pudmo Ixwhun Mondul, 22 C. 802 
(189.5); “final” hero refers to finality so 
far ns further appeal is allowed : Azim*ud*din 
V. Baldeo, 3 A. 5.54 (1881). 

(6) Madhu Sudan <Sen tf. Kamini Kantn 
Sen, 32 0. 1023, 1029 (1905); Jnnaki v, 
Promotha, 16 C. W, N, 830 (1911). But see 
Lakshmi v. Mam Devi, 37 M. 29 (1914). 

(7) Raj buns Sahai v. Soorjoe Ixil, IT 
C. W. N. 617 (1911). 
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for tlie order is made appealable under 0. XLIII. r. 1, cl (j) and consequently 
11 second appeal is barred under sub-section 2 of this section ; but that an order 
under sect. 174 of the Bengal Tenancy Act is not appealable under 0. XLllI., 
and therefore this sub-section does not bat a second appeal from such an order.(1) 

It has also been held that this section only relates to an appeal from an 
order which is not a decree, and that the exception in cl [Ji] of sub-section 2 
has been made because provision is mad.e elsewhere for an appeal from an order 
of arrest or detention in execution of a decree, sucb an order being made under 
sect. 47 and being appealable under sect. 96.(2) 

In a recent case it was held that appeals only lie from decrees under seui. 2 
or orders under this section, and that an order extending time under sect. 148 
comes under neither heading and is therefore not appealable.(3) 

Whether section affects Letters Patent.— The Governoi-Ueneral in 
Council may pass laws which shall have the effect of amending or altering the 
provisions of the Letters Patent.(4) The question in each case is, has this 
been done ? This is a matter of construction of the Letters Patent and the 
particular section of the Code which is alleged to have modified them. I^ 
sect. 117 the. provisions of the. Code, except as otherwise, specially provided, 
apply to the High Courts. In the first place as regards appeals under the Letters 
Patent the order apjie.aled against must be a “ iudgnient, ’ that is an order 
deciding finally any question at issue in the case or the rights of any of the 
])arties to the suit. If it is not a “judgment” it is not appealable.(6) 
Nextly. assuming that it is a judgment, it may be in respect of a matter not 
dealt witl’i by the Code. So an order for attachment for contempt is not an 
Older in exercise of civil jurisdiction, and therefore, does not come within sect. 
591 (now 105) of the Code.(6) If, however, an order is passed in civil juris- 
diotioii which is a “judgment” under the Letters Patent, the question then 
arises as to how far, if at all, the Letters Patent are coiitrolled by the Cone. As 
regards this Chapter in the last Code the earlier decisions of the Madras Hi^gli 
Court and the decisions of the Allahabad Higli Court held that sect. 588 of that 
Code, which this section replaces, modified the Letters Patent, and that the 
right of appeal given by them was subject to the limitations on appeal prescribed 
by the Code.(7) It was, however, subsexpuently held and probably now is, so 


(1) Asimuddi V. Sundari, C. 339 (1911); 
Kaghubar v. Jadunumlan, 19 C. W. N. 736 
11911); Narbat v. Baldeo, 33 A. 479 (1911). 

(2) Ardeshirji Framji t>. Kalyan Daa, 32 
A. 3 (1909). 

(3) Suranjau Singh v. Ram Bahai Ijal, 
35 A. 683 (1913). 

(4) Vasudova Upadyaya v. Visvaraja 
I'liirthasami, 20 M. 407, 415 (1897); Achaya 
?>. Ratnavelu, 9 M. 263 (1886). 

(5) Aubhoy Churn v. Shamout Lochun, 16 
(788(1889) [ReviewolJudgment]; Lutf All 
j>. Asgur Reza, 27 C. 466 (1890) [order grant¬ 
ing oertilioate to appeal to Privy Council]: 


Kifihon Perehad v. Tilukdhaii Ijall. 18 C. 
182 (1890) [order refusing to extend time to 
furnish security]. See notes to sect. 2, aTUe., 

(6) Navivahoo ». Narotamdas, 7 B. 6 
(1882). See Mohendra Lall ®. Anundo 
Coomar, 26 C. 236 (1897). 

(7) In He Rajagopal, 9 M. 447 (1886) [order 
under sect. 692 refusing leave to appeal as 
liaupor]; Sankaran v. Raman Kutti, 20 M. 
152 (1896) [passing final decree instead of 
order of remand]; Vasudova Upadyaya ®. 
Visvaraja Thirthasami, 20 M. 407 (1897) 
[order passed on appeal from order of 
remand]; Banno Bibi v. Mohdi Husain, 11 A. 
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far as the Calcutta and Madra.s High Coui'ts aj'o cimcerued, l.hat the iuteriJi'cta- 
tion to be placed on the decision o£ the Privy Council (1) is that this section 
does not toucli the right of appeal given by the Lettere Patent.{'.l) These decisions 
consider that of the Privy Council to be of general application, and pioceed 
upon the construction that the scheme of the Code as to aiijieals is that they 
lie from one Court to another, ami that therch ro this section has no application 
to a case -where the appeal is from one .Tudge of a Comt to the Full Court.(3) 
As regards ether sections it has been held that .sect. 697 (now 111) of the Code 
modifies .se.ct. 39 of the Letters Patent; (4) and that sect. 15 of the Letters Patent 
is controlled by sect. 629 (now 0. XLVII. r. 7) of tlie Code, which provides that 
an order of a civil Court rejecting an application for review of judgment shall 
be final.(6) 


105. (1) Save US otherwise ex-pressly provided, no appciil 
shall lie from any order made by a Court in 
other or ers. exereisc of its original or appellate juris- 

dietion; hut, ivhcrc a decree is appealed front, any error, dofeet 
or irregularity in any order, aiieeting the decision of the case, 
may he set forth as a ground of objection in the memorandum of 
appeal. 

(,v^) Nolwitlistandimj anything contained in sub-seeiion (/), 
where any party aggrieved by an order of remand made after the 
commencement of this Code from which an ap^teal hes does not 
appeal therefrom, he shall thereafter he precluded from disputing 
its correctness. 

Appeal. An Oi-dcr may or may not be a decree (see seep 2). The former 
arc appealable as such. The latter orders may or may nol, be. apjicalablo under 
.sect. 104 or 0. XLIll. r. 1, which deals with whal. may be described as imniediatc 
appeals from orders.(6) A party against whom an appealable order has been 
made may at once prefer his appeal. He Ls, however, not bound to do so. There 


375 (i8S9) I order refuHiiig leave to appeal as 
pau]X,T; sec editor’s notes giving earlier 
eases]; Miilrammad Naini-ul-jah v. Ihsan- 
ullah, 14 A. 225 (1892) [order rlirceting 
amendment of dourco], 

(1) Hurrish Chunder v. Kali Sund(‘ri, 9 C. 
482; 101. A. Sc. (1882). 

(2) 'I'ooIhixi Money v. Sudevi Dassoc», 20 C. 
361 (1899); Ohappan v. Moidin Kufeti. 22 M. 
68 (1898); Habhapathi Chetti v. Naraya- 
naHami Chetti, 25 M. 565 (1901). 

(3) Soc per Suljramaiiia Ayyar, J., in 
VaBudeva v. Visvaraja, 20 M. at pj). 417, 418 
(1897). 

(4) Vngudcvii v. Visvaraja, 20 M. at JJ. 413, 


per BenHoii, J. (1807). 

(5) Achaya Ratnavclu, 9 M. 253 (1885); 
approved in Auhhoy Churn v. Sliamont 
Lochun, 16 C. 788, 794 (1889); disapproved 
in Toolsey Money n Sudevi Dosbcc, 26 0. 361, 
367 (1899), whoro, however, no mention is 
jnade of the fact that the first cit<5d case 
rtdorred not to suet* 588, but to scot. 629. 
The result may or may not bo the same, but 
what<‘V(5r it bc‘, it must bo arrived at on a 
comjtruction of the- particular section in 
(lU4*stion. 

(6) 8ee Luckmidas v. Ebrahim, 2 B. at p. 
648 (1878). 
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is no law in India which renders it iiaperative upon a suitor to a]ipeal from every 
interlocutory order by wliich lie may conceive himself aggrieved under the 
penalty, if ho does not do so, of forfeiting for ever the benefit of the consideration 
of the Appellate Court.(l) Formerly though no appeal had been filed from an 
order which was a preliminary decree within the period of limitation, that order 
might have been questioned on the appeal from the final decree.(2) This, lu>w- 
over, is not so now ; sec sect. 97. In the case of orders not decrees, an order 
made under the Code from which an appeal m given under sect. 104 may be 
<lue8tioned under this section in an appeal from the decree in the suit, although 
no appeal from such order lias been preferred under sect. 104.(3) The same 
rule applies where, though the order is not one of those mentioned in sect. 104, 
it is a judgment within the meaning of sect. 15 of the Letters Patent. Tlie order 
may equally, as in the other cases, be questioned under this section.(4) It has 
been held tliat where a suit has been remanded on appeal, an appeal from the 
order after the suit lias been taken up by the first Court on remand and finally 
disposed of will not lie and that this clause has no bearing on such caBeB.(5) 

Orders of remand have now, by the second clause, been excepted. As to 
the previous law, see note (3), infra. 

And wliei'e an order under the gi-oup of sections relating to representatives 
has been made excluding a person from the record, that person must seek his 
or her remedy in appeal against the order, and is not entitled to appeal against 
the decree so long as the order stands, the reason being that the question whether 


(1) Maharajah Mohushar Singh v, Beugal 
(government, 7 Moo. 1. A. at pji. 302, 
(1850); Sheonath v. Rarrmath, 10 M. 1. A. 
413 (1805); ForlKis r. Anu^erooiiiaBa Begum, 
10 M. I. A. 340 (1805); yUali Mukhun Lall 
V. kSreu KiHiieu Singh, 32 M. L A. 157 (1858); 
Savitri w. Ramji, 14 B. at p. 235 (1889). 

(2) Id. [order granting review of judg¬ 
ment] ; Biflwa Nath Ohaki i*. Beni Kanta 
Dutta, 23 C. 400 (1890) [order directing 
amounts]; Khadem Hosseiu v, Eindod 
Hoafioin, 29 U 758 F. B. (1901) [preliminary 
decree for partition]; overruling Boloram 
Ooy V, Ram Chandra Doy, 23 C. 279 (1896); 
Shah Miikhan Lai v. Baboo Sree Kishun 
Singh. 10 M. 1. A. at i)p. 184, 186 (1868) 
[interlocutory decree as to interest]. 

(3) Sheo Nath Singh v. Ram Din Singh, 18 
A. 19 F. B. (1895); Forbes v. Amceroonessa 
Begum, 10 M. I. A. at p. 359 (1865); Cheda 
Lall V. Batlullah, II A. 35 (1888); Rameshur 
Singh V. Sheodin Singh, 12 A. 510 (1889); 
Savitri v. Ramji, 14 B. 232 (1889); Kanto 
I^abhad Hazari v. Jagat Chandra Dutta, 23 
C. 335 (1895); ufoheah Chundor Das v. 
Jahiruddi MoUah, 5 U W. N. 609 (1901); 
tiiese were all eases of objections in the final 
decree to previous orders of romaud. Whether 


illegal orders of remand affected the merits 
was a question to be determined in each 
coae: Savitri v. Ramji, svpra^ at pp. 236, 
236 ; Mohesh v, Jahiruddi, mifra, at p. 616; 
if the order did not affect the merits, then 
sect. 678 cured the defect, ib. 510. See now 
clause 2 of the section. Cooglee Sahoo v. 
PremlaU Sahoo, 7 C. 148 (1881) [order 
under sect. 32]; Har Narain Singh v. Khorag 
Singh, 9 A. 447 [order under sects. 32, 366, 
367]; Gooilall v, Muasoorie Bank, 10 A. 97 
(1887) [order under sect. 372]; Sheonath v. 
Ramnath, 10 M. I. A. 423 (1865) [order 
nominating arbitrators]; Mowxoo Bewa v. 
Soorundarnath Roy, 10 W. R. 178 (1868) 
[order admitting appeal out of time]; Joy- 
kisheu Mookerjeo v. Parbutty Churn Choosal, 
22 W. R. 183 (1874); Bhyrub Chundor v, 
Madhub Ram, 20 W. R. 84 (1873) [order 
granting review which can only bo challenged 
on the grounds stated in sect. 629]; Baroda 
Churn Ghosc v. Gobii;d i^oshad Towary, 22 
C. 984 (1895); Dliamara Kumara v. Buk- 
kapatnam, 34 M. 228 (1910). 

(4) Jamwdji v. Dadabhuy, 24 B. 302 (1900); 
8, 0 ., 2 Bom. L. R. 648, 

(6) Janoki i>. Promotha, 15 -C. W. N. 
830 (lull). 
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the order below was right or wrong goes to the very root of the question as to 
the party’s right to be a party to the proceedings below, or to come up at all 
in appeai.(l) If an order is non-appealable, then it may be questioned under this 
section subject to the terms thereof. While sect. 104 deals with what may be 
styled immediate appeals from orders, this section is in substance the grant 
of an ultimate appeal against any order aficcting the decision of the case, but 
making such ultimate appeal contemporaneous with an appeal against the 
dccree.(2) It has been held that if there is an appeal against an order made 
under any rule, there is also an appeal against any order made under part of that 
rule.(3) 

Order must be under this Code.—This section must he read with 
.sect. 104, and should be construed as if the words “ under this Code were 
inserted between the words “hy a Court" and the words in the cxercue of. 
To hold otherwise would have the effect of abohshing many appeals given by 
other Acts of the Legislature, some of which were passed before the Code came 
into force ; for example, appeals from decisions in Companies cases.(4) So also 
an order for attachment for contempt is not an order in exercise of the Hisb 
Court's civil jurisdiction, and therefore does not come within the provisions 
of this section. Contempts are in the nature of offences, and therefore under 
sect. 15 of the Letters Patent, 1865, an appeal lies from an order of committal 
for contempt.(5) 

The section, contemplates two things:—there being a regular appeal about 
something else, and in that appeal the insertion in the memorandum of apjica 
of a ground of objection under this 8ection.(6) This section does nCt enable 
a litigant to avoid limitation by coming up under this section when tlm only 
ground of appeal is an order made under sect. 562, now 0. XLI. r. 23.(/) No 
appeal lies where no objection is taken to the decree as regards the merits of 
the case, those merits having been enquired into,(8) but the grounds are sole y 
directed against an interlocutory order passed in the suit.(9) Where, however. 


(1) Sankali v, Murlidhar, 12 A. 200 (1890); 
a party to the decree may formally appeal, 
but in this case the appellant waa not a party, 
and the order complained of decided that she 
woB not entitled to bo a party; dist. Hot 
Narain v. Kharag Singh, 9 A. 447 (1887), and 
aee Balabai v. Ganesh, 27 B. 162 (1902), 
in which the Lower Appellate Court had 
dismissed the suit on the ground that one B 
•was not the representative of the deceased 
plaintiff. 

(2) See Luckmidas v. Ebrahim, 2 B. at pp. 
648, 049 (1878). 

(3) Eastern Mortgage and Agency Co. v. 
Fakiruddin, 17 0. W. N. 16 (1912); Mohunt 
Anand v. Ram Ferkash, 14 C. W. N. 1^ 
(1909). 

(4) Wall v. Howard, 17 A. 438, 440 
(1895); Unirao Ghand v. Bindraban Chand, 
17 A. 476, 477 (1896). 


(6) Navivahoo v. Narotamdas Candas, 7 B. 
5 (1882). In dealing with an appeal from 
such an order the Appellate Comt will not 
go behind the order the disobedience to 
which constitutes the contempt; ib. 

(6) Sheonath Singh v. Ram Din Singh, 18 
A. 19 F, B. (1895); foil. Sher Singh v. 
Diwar Singh, 22 A. 366, 367 (1900). 

(7) lb. 

(8) In Krishna Chandra Gotedar v. 
Mohesh Chandra Laha, S. A. 2310 of 1902, 
Cal. H. G, 6 April, 1905, the Lower Appellate 
Court had refused to inquire into the merits 
because it iUegaUy sot aside an order which 
had been made under sect. 108 restoring 
the suit. 

(9) Sher Singh v. IJiwar Singh, mpra 
(appeal against an order sotting aside the 
dismissal of a suit for default). 



Part VII. 
Sue. IOC. 


APPEALS. 


429 


the order of the lower Appellate Court as to abatement was embodied in the 
judgment and decree, it w'as held that objection thereto was properly taken 
by way of second appeal against the decree. In tliis case the Court was asked 
to set aside the decree on the ground that the trial on the merits was contrary 
to law ; but even if the, order that by reason of the death of one of the respon¬ 
dents the appeal against her failed were treated as an order in the suit separate, 
from the findings upon which the decree was based (which it was held not to be), 
then there was an objection that the appeal ought to have abated altogether 
and not ]iaTtially.(l) 

Order. —The words “prior to decree” which appeared in sect. 363 of 
the Code of 1859, were omitted from the Code of 1877, as from the last and 
])resont Code, and thus the section is ajiplioable to orders affecting the decision 
of the case whether such orders were made before or after’ the dccree.(2) The. 
words “ affectiruj the dccisiov, of the case ” did not apply to “ sveh orders ” in the 
former section, but to the previous words “ error, defect or irregvlarily.'' So in 
an appeal from an ex parte decree in a summary suit upon a promissory note, 
it was held that an a])peal lay from an order made after decree under sect. 534 
(now 0. XXXVU. r. 4), refusing to set aside the ex parte, decree.(3) The Court 
also observed i hat if the Court made an order to set aside the decree, stay execu¬ 
tion, and give leave to the defendant to appear and defend, it “ affects the 
decision," and by refusing to do so it also “affects the decision” inasmuch as 
it thereby upholds the decree agaimst the party applying to have it set aside.(4) 
'fhe word “ such " has now been deleted. The order must be one ])assed under 
the Code. A decision under sect. 5 of the Court Eecs Act is not an order under 
this ,section.(5) 

Decree.--The section only applies where there, is anappeal froma“ decree.” 
As to the meaning of this term, see notes under sect. 2, anie. Where the order 
appealed from was not a decree nor an order under sect. 588 of the former Code, 
it was held no appeal lay.(6) 

Error, defect, or irregularity.— These words mean in this section 
error, defecl,. or irregularity in procedure, or in law, and not in matters of 
faf,t.(7) 

“ Affecting the decision of the case.”—The.ae words mean “ affecting 
the decision of the case with reference to the merits of it.” (8) Therefore, when 
an ex parte, decree was set aside by an order under sect. 108 (now 0. IX. r. 13), 
and the suit heard upon the merits and dismissed, it was held that such order 
was not an order affecting the decision of the case under this section; it did 


(1) Hein Kunwar r. Amba Prasad, 22 A 
430 (1900). 

(2) Luckmidas v. Ebrahim, 2 B. 644 at p. 
649 (1878). 

(3) Ib. 

(4) Ib. at p. 648. 

(6) Balkaran Rai v. Gobind Nath Tewari, 
12 A 129 P. B. at p. 158 (1890). 

(8) Hirdhamun Jha v, Jinghoor Jha, 5 C. 


711 (1880). 

(7) SankaUv. Murlidhar, 12 A. 200 (18!X)) j 
Balabaiv. Ganesh, 27 B. 162, 187 (1902). 

(8) Cbintamonj Dassi v. Kaghoonath 
Sahoo, 22 C. 981 (1895); Gulab Kunwar v. 
Thakur Las, 24 A. 464 (1902); Tasadduq 
Husain v. Hayat-un-Nissa, 25 A. 280 (1903); 
Balabai i*. Ganosb, 27 B. 162, 187, 188 (1902). 
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not. determine on tlie merits, but merely insured a bearing upon the nierit3.(l) 
So an order readmitting an appeal which had been dismisHcd for default is not 
an order affecting the decision of the case,(2) nor is an order allowing a plaintiff 
to sue as a pauper.(3) The orders which may be considered under this 
section arc, in sliort, those by which the .Judge may have been misled in 
deciding the case.(4) 

Clause (2).—See ante, notes, “Appeal.’’ 

fs. 689.] 106. Where an appeal from any order is allowed, it sliall 

What Courts to hear Ha to toe Court to wliicli an appeal would lie 
from file decree in tlie suit in which such 
order was made, or where such order is made by a Court (not 
being a High Court) in the exercise of appellate jurisdiction, 
then to the High Court. 

Appellate Courts.—The proviso to .seel,. 589, which tiii.s section re,phice.s, 
has been omitted as the Code no longer deals with insolveni'y proceeding.s. 


Ceneeal Provisions kelatinu to Appeals. 


[s. 582, 
flrst.part.] 


107. (/) Sulyect to such conditions ami limitations as may 
Powers of Appellate he prescribed, an Appellale. Court shall have 
)urt. power — 

{a) to determine a case finally; 

(b) to remand a ease; 

(c) to frame issues and refer them for trial; 

(d) to take additional evidence or to require sucdi evidence to 

be taken. 


{,':!) Suhfect as aforesaid, the. Appellate Court shall have 
the same powers and shall perform as nearly as may he the 
same duties as are conferred and imposed by this Code on Courts 
of origiual jurisdiction in respect of suits instituted therein. 


Appellate Court’s powers.—An appeal is a continuation of the original 
suit, and therefore the powers and duties of both Courts must be to a large extent 


(1) Chintamoiiy V. llaghoonath, 22 0. 981 
{1805): foil. Krishna Chandra Goldar u, 
Mohefib Chandra Saha, 9 C. W.N. 584 (1905); 
dist. Krishna r. Ganosb, 20 B. 201, 203; 
Tasadduqu. Hayat-un-NiaBa,25 A. 280 (1903); 
Kariman Forbos, 1 OaL L. J. 27 N. (1905). 

(2) Gulab Kunwar w. Thakur Das, 24 A. 
464 (1902). 

(3) Muratazau u. Rasulan, 23 A. 364, 367 
(]9()1). In an early case, however, where a 


Court gave leavo to sue as a paujwr, a 
previouH application having Ixiou refused, 
the miit was dismissed^on appeal: Bishessur 
Sii^h r. Muhesfiur Baksh, S. D. N. W. 1864, 
voL ii. p. 189. 

(4) See also Sankali v. Murlidliar, 12 A. 
200 (1890); Balabai n. Ganesh, 27 B. 162, 
187, 188 {1902b in which the order was held 
not to have affented the decision. 
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t]ip same. Thus the Appellate Court has powers as regards the amendment (1) 
and return (2) of the plaint and memorandum of appeal, the withdrawal (3) 
(if the suit and addition of parties (4) to the appeal; the reference of the auhjpot- 
mattov of the suit and appeal to arbitration; (5) the abatement of the appeal; (6) 
assignment; (7) substitution of party where mi.stakc; (8) separation and trial 


(1) Porcival v. (lolbctor of ('hittagong, !M) 

51 (i, 520 (1900); Peary Molmn v. Narentlia, 

5 C. W. N. 273, 279 (im)0); see also 15ai 
Majirabja v. Magnntal, 19 B. 303, 307 (1894); 
Sliyam Chand v. J.ian(l Mortgage liank, 9 (5. 
(195, ()98 (1H83); Dhan'i Hniu r. i^hagtialli 
Slialia, 22 0. 092 {1S95); iSoshainma r. 
('liennppa, 20 M. 407 (1897); Krislmaya n 
PaiK-liu, 17M. 187 (1893). 

(2) Wahidullali w. Kanhaya Tiul, 25 A. 174, 
170 F. H. (1902) (overruling Kindertlu’i »*, 
Nandu, 3 A. 450); see also Chinna Haiiii 
Pillai IK lvanii>pa IJdayan, 21 M. 234 (1890) ; 
Paehoni r. I laid, 4 A. 478 (1882); Clftor Biix 
Saluio r, liri] Lai Benka, 20 (■. 279 (1889); 
HagliuiiaLli (^liaran Siugli e, Sluuno Koeri, 31 
i'. 344, 347 {HK13) Idissffntiiig from Kuiilii 
Kuiti r. A^ihorti, 11 M. 402 (1891)]; Karala 
Sundari Saruda Prosnd, 2 C. L. d. 002, 007 
(1004); Dalip Singh r. Kundau Singh, 30 
A. 58 (1913). 

(3) (Janga Rain v. Dala Ram, S A. 82, 84 
(1885); hut a plaintiiff uannot by wit hdraw¬ 
ing of his own free will ami without permiwiion 
annul rights created by the decree of the 
lirst Court: Satyahhamahhai r. Ctaidah, 
29 B. J3, 18 (1904). 

( 4) Gyanaiiandn r. Kristo, 8 C. W. N. 401, 
400 (1901) (apart from the section the Court 
lias inherent powers in this resyiect); Rangit 
r, S'leo Prasad, 2 A. 487, 491 (1879); 

\ asudev v. Salubai, 10 B. 227, 229 (1885). 

(5) In re Sangaralingain, 3 M. 78 (1880 ); 
BhugM'an Das v. Nund Lall, 12 C. 173, 175 
(I8'^5); Suresh v. Amhica, 18 0. 507, 500 
(1891); see also Russool Bolx'e v. Jun Ali, 17 
W. H. 31 (1871) ; as regards the effect of this 
section on sect. 522 of tho former Code, see 
Shyama Olmran u. Prohlad, 8 C. W. N. 390, 
393 (1904); dissenting from Naurang Singh v. 
Radapal Sing, 10 A. 8 (1887). 

(0) Gopal Gonosh v. Ramehandra, 20 B. 
597, 006, 607 (1902) [death of appellant; 
hold also that.it by no means follows that tho 
right to appeal against a dooroc yiartakes of 
tho nature of the original cause of aetion— 


defamation suit]; Parainan v. Snndarja, 26 
M, 490 (1902) fdnith of aiipellant.—suit for 
malicious ]>roHrcution] ; Rai Full v. Adcaang, 

26 B. 203 (J90I) [abatement only as regnrtls 
ci'rt.am re.apondentsj; Cliintamnri r. Gunga- 
hai,27 B. 2St (1903) Ideatti nf one ayiya-llant; 
dealing with whoh* ease on ajipeal of survi¬ 
vor]; Ghandar.sing t;. Khimahhai. 23 B. 718, 
721 (1897)[dealh of one ayiin'llaut cannotaffeet 
right of others to yirocoed with lh(‘ ayipeal; 
and WM* Alla Baksh r. Madharani, 23 A. 22 
fliMKl); Ram Sewak v, Lamliar Pande, 25 A. 

27 (1902); f’liintainan r. Gungahai, 5 Bom. 
U li. 90 (1903)1; Hun Kunwar r. Amla 
Prasad, 22 A. 430, 433 (1900) [right of apyical 
not surviving against surviving respondent., 
hut agaiivst lliein and repre.sontative of 
dceeaHcd); and nee Raj (hunder v. (.lunga 
Dass, 31 G 487 (P. C.) 31 ; 1 A. 71, 8 C. W. N. 
442; Renga Rrinivasa v. Gungnprakasa, 
30 M. 67, 68 (1906); Dharanjit i\ Chaiidesh- 
war, n 0. W. N. 504, 506 (1907); Joy 
Govind n Manmotlia, 33 0. 580 (1906); 
Susya Pillai v. Anyakanna Pillai, 29 M. 529 
(1906) [second appeals]; Muhammad Hussain 
V. Khushalo, 10 A. 223, 235 (1888) {ascertain- 
mont of legal representative of deceased; 
inherent power] ; Shynmanand v. Rajnarain, 
4 C. L. J. 568, 570 (1906) [right to appeal 
surviving against surviving respondents]; 
Upendra Kumar r. Sham Lai Mandal, 6 
a L. J. 715 (1907); s. c., 34 0. 1020, U 
0. W. N. 1100; Madhuban Das r. Nairan 
Das, 29 A. 535 (1907). 

(7) In re Durga Prasad, 22 A. 231 (1899) 
[dist. Collector of Muzaffarnagore v. Hossain 
Begum, 18 A. 86 (1895)]; In re Sarat 
Chander Singh, 18 A. 285 (3896); Raja Ram 

Jilni, 9 B. 151; Ramji v. Ellis, 20 B. 167 
(1895); moreover, 0. XXII. r. 13, has not 
now the qualifying words armng out of 
tJir. deatK marriage, or insolveneyf' etc. 

(8) The decision in Dwarka Nath Biswas v. 
Debenrh-a Nath I’agoro, 4 C. W N. 58, 62 
(1899), ]»roceedcd on tho language of tho 
former section, vide post. 
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of misjoined suits ; (1) sending for and examining an Ameen on his report; (2) 
power to award costs against the estate of a dcocased plaintiff ; (3) power to pass 
an order UTider sect. 108 of the last Code; (4) and the like. An Appellate Court 
has wider powers of remand than under the last Code.(.'5) 

The words of the section confer and impose upon an Appellate Court very 
wde powers,(6) in fact, the same powers as those of the first Court as nearly as 
may be. It was, however, sometimes a question whether the general powers 
thus stated in the first part of the section were controlled by the second portion,(7) 
which dealt witli the death, marriage and insolvency of parties. This portion 
has now been removed to 0. XXII. r. 13, the object of which i.s to obviate the 
necessity of repeating the provisions of the order so as to make them applicable 
to appeals, and that ordei is itself stated in wider terms, being no longer limited 
to proceedings arising out of the death, marriage or irrsolvency of parties to 
an appeal.(8) The amended section, disencumbered of the portion refciTcd to, 
should irow make it clear that the powers of an Appellate Court are as nearly as 
may be the same as those of the first Court; that is, while they arc as extensive, 
i.hey are subject to the same llmitations.(9) This jirinciple has been held to be 
airplicable to all oases where the Appellate Court has a plenary, and not merely 
a limited, jurisdiction.(10) The first sub-clause is new, and has been inserted 
because it was thought desirable to have in the body of the Code a general pro- 
vi. 9 ion about the powers of an Appellate Court. Tlie second sub-clause is taken 
from the first part of sect. 582 of the former Code. 


S5. 687, 
590.1 


108. The provisions of thin Part relating to affeals from 
Procedure In appeals original decrees shall, so far as may ho, apply 
from appellate decrees I o appeals— 

and orders. from aq)fdlQie deci'ees, and 


(1) Shoroop Ohundor Pant v. Mathonr 

Mohun, 4 W. It. 109 Ameonm v. 

Wascrhinu 12 W. R. 11. 13 (iSfiO). 

(2) Shoo Dyal Singh it. Hodgkimon, 24 
W. U. 342 (1875); t-hoiigha Juclgf'Bhoiildnot 
order a Subordinate Judge whoso judgment is 
Ixfforo him on appeal to go and inspiK*t: Roy 
Sultan V. Laloo Koner, 17 W. H. 300 (1872).’ 

(3) Rajmoneo v. Ohunder, 8 C. 440 (1881); 
Ijakshmibai v. BalkrUbna, 4 B. 054 (1880); 
there is now no .scope for tlio douirt expressed 
in the first case. 

(4) Sankara Bhatta v. Subraya Bbatta, 17 
jM. UJ. 436(1907); s. c., 30 M. 535. 

(5) Gora Chand v. Basanta, 15 C. L. J. 
258, 262 (1911). 

(6) See Muhammad Husain v. Khushala, 10 
A. 223,233 (1888); as to the meaning of the 
terra “ powers,” see Kali Krishna Chandra v. 
Harihar Chuckorbutty, 1 B. L. R. 166 (1868). 

(7) See Dwarka Nath Biswas v. Dcbemlra 
Nath Tagoro, 4 C. W. N. 68, 62 (1899); where 
on this ground it was held that the earlier 
part of this section did not make all the iMfo- 


visions a})]dicable to suits applicable also to 
ap|)cals. 

(8) Cbllector of Muzaffamagar r. Husaini 

Begum, 18 A. Hfi, 88 {1895}; t hough even 
uiulcr tho last Code the power might have 
bwn found in the first part of the section ; 
In rr Durga Prasad, 22 A. 232 (1809); tlie 
preseut rule speaks of a plaintiff including 
“an apixjllant, etc.,” instead of “ a piaintitf 
appellant or defendant appellant, etc.,” but 
the meaning is tho same, as an appellant may 
be a plaintiff or defendant; seeper Mahmood, 
J., in Narain Das v. Lagga Ram, 7 A. 093,699 
(1886); and see as to tho question of limita¬ 
tion there i-oforred to, Mitra’s Limitation, 4th 
edition, p. 1103. • 

(9) Sec in illustration cases cited an(c 
passim and Lurga Prasad v. Khairati, 1 A. 
546 (1878), where it was held that tho 
Appellate Court should (as well as the Court 
of first instance) confine itself to deciding 
matters put in issue by tho parties. 

(10) Toj Mai fj. Papayamma, 22 M. L. J. 
226 (1911). 
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(6) from orders made under this Code or under any special 
or local law in which a different procedure is not 
provided. 

“ As far as may be.”—Tiieue words mean “ as far as is consistent with 
the principles on which appeals from appellate decrees [and orders] are 
admitted and determined.” In second appeal the Conrt cannot go into the 
facts. So it was held that no objection could be taken under sect. 667 cf the 
last Code.(l) cou'csponding with the present O. XLI. r. 27. So also sect. 665 
(now r. ^5 of the same Order) was held not to apply to second appeals.(2) So 
while sects. 562 and 564 of the last Code were held strictly binding on all 
Courts of first appeal, cases frequently occurred in which the Court in second 
appeal remanded cases lor reasons not contemplated in the former section.(3) 
So the appellate Cmu’t has set aside a decree where there was no proper 
judgment and remanded the case for a decision de «oi'o,(4) and has made a remand 
where evidence was improperly admitted; (6) and for a finding on an 
issue.(6) Wlierc tlie first Court dismissed a suit on one cf the issues, viz., that 
of title, observing that it was not necessary to decide the other issues, 
one of which was an issue as to limitatiou, and the second Court decreed the 
suit by reversing the finding of the first Court on the issue of title, but 
omitted to record a finding on the issue of limitation; the case was remanded 
to the Lower Appellate Court for findings on the remaining is8ue8.(7) And 
though there was no section strictly authorizuig a remand, the Court was held 
under the ch'cumstances wan-anted ex dehilo juslUiai in setting aside tlie pro¬ 
ceedings and directing a retrial of the case.(8) Sect. 587 of the last Code 
was hold to authorize an applies tion to bring in a plaintiff respondent in second 
appeals and to extend to such appeals the provisions of sects. 368 and 
582 of that Code (now 0. XXII. r 4, sect. 107, 0. XXII. r. 11).(9) It was, 
however, subsequently held, though the Allahabad and Calcutta High Courts 
dissent, fiiat the reference to sect. 582 in the Limitation Act did not include by 
implication second appeals referred to in the section corresponding to this.(lO) 
This section may bo read with sect. 682, now 107, arUe, 0. XXII. r. 11, post.(11) 


{)) Himlo V. Bray an, 7 M. 52 {1883) [as to 
till! portion of this docisioii dealing with the 
troatjnont of additional evidence by the Coiud; 
of second apneal, see Gopal Singh v. Jhakri 
Rai, 120.37(1880)]; Sohawanr. BaUiNaud, 
9 A. 20, 29 (1886); Kelu Mulaiihiri c. (Ihenda, 
19 M. 157 (1895). 

(2) Shoo lUtan n. Lappu Euan, 5 A. 14 
(1882): Girdhari tail v. Crawford, 9 A. 147 
(1880) [dealing also with sect. 50()J. 

(3) Gauosh Bhikaji v. Bhikaji Krishna, 10 
B. 398, 400 (1880); Habib Bakhsh v. Baldoo 
Prasad, 23 A. 167, 170 (1901). 

(4) Shooamhar Singh v, Lallu Singh, 9 A. 
29 n.; Snhawan r. Balii Nand, 9 A. 20(1880). 

(5) Wazeer .\li Kalee Cuomar, 11 W. R. 

228 (ismi). 


(0) Irnlla Ram Ball v. Mohuiput Roy, 21 
W. R. 62 (1873). 

(7) Kailash Cliandra Kundu v. Kunja 
Bihori Guswami, 4 C. L. J. 86 (1900). 

(8) Hurga Hiiial v. Anoraji, 17 A. 29 
(1894); and sec Habib Bakhsh r. Baldeo 
Prasad, 23 A. 167, 170(1901), 

(9) V^akkalagadda v. Vahizulla, 28 M. 498 
(190.5). 

(10) Surya Pillai v. Aryakannu Pillai, 29 
M. 629 (1900), dissented from in Madhuban 
Has r. Narain Has, 29 A. 535 (1907), and 
Upendra Kumar Chuckerbutty v. Sham Lai 
Mandal, 34 C. 1020 ; 11 C. W. N. 100 ; 6 
G.L..r. 715(1907). 

(11) Sarala Sundari J)asi r. Saioiia Prosad 
Sur, 2 U. L. J. 002, 607 (1904). 
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Appeals to 'J’he Kim in Counctl. 

Is. 596.3 109. iSubject to sucli rules as may, from time to time, be 

What appcaE lio to made by His Majesty in Oouncil regarding 
King in Council. appeals from the Courts of British India, and 

to the provisions hereinafter contained, an appeal shall lie to 
His Majesty in Council — 

(tt) from any decree or fiml order jrassed on ajipeal by a. 
High Court or h/ any other Court of final appellate 
jurisdiction; 

(h) from any decree or filial order passed by a High Couri 
in the exercise of onginal civil jurisdiction; and 
(r) from any decree or o-rder, when the case, as hereinafter 
provided, is certified to be a fit one for appeal to 
His Majesty in Council. 


Ls. 596.J 110. In each of the cases mentioned in clauses (n) and 

Value of subject- {l>) of section JOO, the amount or value of 
the subject-mattei- of the suit in the Court of 
first instance must be ten thousand rupees or upwards, and the 
amount or value of the subject-matter in dispute on appeal to His 
Majesty in Couneil must be the same sum or upwards, / 

or the decree or fiml order must involve, direetly or indirectly, 
some claim or question to or respecting property of like amount 
or value, 

and where the decree or fiml order appealed from affirms 
the decision of the Court immediately below the Court passing 
such decree or fiml order, the appeal must involve some sub¬ 
stantial question of law. 


[s. 597.] 111. Notwithstanding anything contained in section ion. 

Bar of certain appeal*. «tall he to His Majesty in Council- 

fa) from the decree or order of one Judge 
of a High Court estabhshed under the Indian High 
Courts Act, ISm, or of one Judge of a Division Court, 
or of two or more Judges of such High Court, or of 
a Division Court constituted by two or more Judges 
of such High Com-t, where such Judges are equally 
divided in opinion, and do not amount in number to 
a majority of the whole of the Judges of the High Court 
at the time being; or 

{b) from any decree from which under section 102 no second 
agypeal lies. 
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112. (/) Notliiug coiit'auied in this Code shall be deemed— [s. 6ie.] 
(a) to bar the full and unqualified exercise 
of HisMj&i esty’s pleasure iureceiving 
or rejecting appeals to His Majesty in Council, or 
otherwise howsoever, or 

(b) to interfere with any rules made by the Judicial Com¬ 
mittee of the Privy Council, ancl for the time being 
in force, for the presentation of appeals to His Majesty 
ill Council, or their conduct before the said Judicial 
Committee. 

(y) Nothing Jierein mdained apphes to any matter of criminal 
or admiralty or vice-admiralty jurisdiction, or to appeals from 
orders and decrees of Prize Courts. 

Appeal to His Majesty in Council. —'i'liis matter is dealt with both 
ill the above secliona ancl in 0. XLV. The provisions are substantially the 
same as in the last (’ode. Sects. 613-01-5 ol that Code have not been re-enacted, 
and rr. 4 and 5 of 0. XLV. are new. 

In the Common Law of Kunland must be found tlie origin of the jurisdic- 
tiou of the Sovereign in Council, but the Statute Law has recognized and 
allirincd such juiisdictiou. In 1720, by a charter granted by George I., an 
appeal la^' in the case of tlio Mayors’ Courts to the Governor or President in 
(‘ouncil and in important cases (1) to the King in tiouiicil. The appeal to 
the Privy C.ouncil from tlie Court of Sudder Dewauy Adawlut (whidi the High 
Court on its aiipellate side represents) was granted by 21 Geo. III. c. 70. 

The power to admit an appeal was fu-st. conferred upon the Sudder Dewany 
Adawlut by Reg. XVI. of 1707, sect. 2.(2) In 1833 the .ludicial Conunittec 
of the Privy Council was created,(3) and by orders of Her Majesty in Council 
of the loth April, 1838, passed in pursuance of 3 and 4 William IV. c. 41, certain 
restrictions were placed upon the exercise of the power of the Sadder 
Dewany Adawlut to admit au appeal. The practice of the Calcutta High Court 
ill the admission of ajipeals has been regulated by rules of the Court made by 
the Sudder Dewany Adawlut on the 17th December, 1858, and by the High 
Court on the 30th ,(uly, 1870.(4) The Charter Act of 1861 (24 and 25 Viet, 
c. 101) substituted the High Courts of Calcutta, Madras, and Bombay for the 
Supreme Courts established under the Chartres of 1774, 1800, and 1823 
respectively. The Rules now in force have been issued under the powers vested 
in the High Court by 24 aud 25 Viet. c. 104, sect. 13, by the Letters 
i’atent of the High Court, 1865, and by the Code of Civil Procedure. Those 
Rules came into force from 1st July, 1891.(5) The tight of appeal to the King in 


(1) llbei l's Ouvoriiiiicul of India, 2uc! Ed. (4) In the matli-r of the Petition of i’eda 

(1.^32. Hosscin, 1 C. 444 (187li). 

(2) In the luatlor of the Potition of I'cds (6) Bclchambcr’s Rules aud Orders, Appel- 

Ilossoin, 1 0. 444 (1870). l»to Side Rules, Introduotory Rule, also pt. 

(3) Safford and Wheeler’s Privy Council I., Ch. If., r. viii., Pt. II., Ch. IV. etc. 
Practice, 460. 
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Council now rusts on clause 39 of the Letters Patent of 1865, read with sects. 109 
and 110 of this Code, and 0. XLV.(l) Though appeals from the High Courts 
in India are regulated by positive Statute, yet the Sovereign in Council possesses 
by virtue of the Royal Prerogative a clear appellate jurisdiction over the judg¬ 
ments of all Courts of Justice catabliahedin any of the British dominions beyond 
the seas, and notwithstanding the express statutory rights of appeal from the 
decisions of the High Courts, it has been repeatedly held that, notwithstanding 
the statutes which prescribe the time and mode of appealing, and the limits in 
point of amount, the power of the Sovereign in Council to entertain petitions 
for leave to ap|)eal whore the conditions imposed by the Statute have not btien 
complied with, remains in full force. The jurisdiction was exercised in 1862 
in an appeal from Oudh, where there was no positive Statute law, Regulation 
or Order in Council applicable to the admission of appeals from the Court of the 
Judicial Commissioner of Oudh to Her Majesty in Couucil.(2) Tliu.s also it is 
quite discretionary with the Judicial Coumiittec to admit an appeal in cases far 
below the appealable amoimt mentioned in the Statutes, and long after the 
period prescribed by the Statute for filing a petition of appeal in India has expired. 
^Such petitions have boon admitted and liave, led to reversal of the judgment 
of the Courts below. But the High Court.s have no power t.o allow or 
entertain a petition for leave to appeal, or to stay execution or to take 
secmlty for costs of an appeal, except strictly in ac.e.ordancc with the teruus 
of the Statute or with any order the Privy Council may make in the particular 
case.(3) The Judicial Committee art only as advisers to the Crown and not 
as a Court of ,1 udicaturc,(4) and “humbly recommend’' their cpuclusion.s 
to His Majesty. But a commission appointed by the Governor General 
for the purpose of inquiring into the truth of an imputation against a 
Chief and of reporting to tlie Governor General in Council how far the. 
.same was true to the best of their judgment and belief, w'as held to be a 
eoiumissiun appointed by the Governor General himself for the information 
of his own mind, in order that he .should not act in his political and sovereign 
cJiaracter otherwise than m ae.cordancc with the dictates of jiastice and equity, 
and not in any scn.se a Court, or if a Court not a Court from which an appeal 
lay to His Majesty in Cuuneil.(.5) Nor is there any appeal to His Majesty in 
Council from the Courts of Assistant Political agents. Political agents in Kathia¬ 
war ()]' from the decision of the Governor of Bombay in Counc.il.(6) 
By the terms of the Charter (and also the Code.) the appeal given is confined 
to Judicial acts, namely from dcerecs and orders, though special leave may be 


(1) (Jbataprat Singii Ilugar v. Khar^ 
Ningh Laohmiram, P. ('., 10 0. (>8S (1913). 

(2) Salik Ram !>. Azim .Ali, 8 M. I. A. 
270, 272, 274 (1862). 

(3) Balik Ram v. Azim Ali, 8 M. I. A. 
270, 272 (1862) (note). For right of appeal 
to the Privy (Jouncil in Criminal Case, sec 
Joy Kissen Mookherjoe Petitioner, 1 W. R. 
P. 0. 13 (1862); Gangadhar Tilak u. Queen 
Krapress, 25 1. A. 1, 8 (1897); a, e., 22 B. 


.528, 532; Ataur Biiigh v. R., IS (). L. J. 121 
(1913); and Chintamon Singh v. King-Em¬ 
peror, 18 C. L, J. 119 (1908). 

(4) Salford and Wheeler'-s Privy Council 
Praetietv p. 1. 

(5) In re Maharaja Madhana Singh, 31 
I. A. 239, 241 (1904); s. c., 32 C. 1, 4, 6 ; 
SC. W. N. 841. 

(6) Hem Ohaud e. .Azam Sakarlal, 10 
C. W. N. 361,420, 421 (1905). 
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gianted by the Privy (!ounoil.(l) Thus it has been iie,kl by the. Privy Council 
tliat no appeal lies to it under the Land Acquisition Act {I. of 1894), sect. .54, 
since an award by the High Court under that Act is neither a deeree under .sect. 2 
of this Code nor a decree, final judgment or order within the meaning of the 
Letters Patent, but is the last of a series of arbitration proceedings.(2) MHiere a 
matter has been referred by His Majesty to the .ludicial Coniinittee. which is 
not strictly an appealable grievance, tlieir Lordships of the Privy Cmmeil may, 
under tlie resei’vations contained in 3 ife 4 Milliam IV. r. 41, advise His Majesty 
to grant the petitioner leave, to appcal.(3) Special leave to appeal was given in 
a case against an order made by the. Judges of the Supreme Court of Madras 
dismissing the Master of that Court from his office for alleged olficial misconduct, 
because the order was not made in the course of a judicial i)voeeeding.(4) But 
in Ex. parte Bobe.rtson (5) it was held that the Judicial Committee have no juris¬ 
diction to take, into consideration the propriety of the dismissal of a public 
servant, who held his office during pleasure, nidcss the matter is expressly 
referred to them by the Crown. Hollowing this case, it has been held that 
the Privy Council have no jurisdiction to grant s])eeial leave to ap])e.al against 
an order of the High Court at Calcutta under scot. 26, clause (2) of Beng. 
Reg. V. of 1831, dismissing a Munsiff for conuption in the exercise of his 
functions as a Judgo.(6) 

As stated, the King in Council, by virtue of the Royal Prerogative, possesses 
an appellate jurisdiction over the judgment of all Courts of Justice established 
in any of the British Dominions beyond the seas, and it is quit(5 discretionary 
with the .Judicial Committee to admit an appeal in cases far below the appeal¬ 
able amount mentioned in tlie Code, and long after the period prescribed for filing 
a petition of appeal in India has expired.(7) Thus, when the. High Court in 
India has refused the necessary certificate, the aggrieved party may present a 
petition for the exercise of the prerogative right of the Crown to admit an appeal, 
and the Judicial Committee, in a fit case, will advise His Majesty that leave, to 
appeal should be allowed on f.he usual terms as to security. In a fit case, their 
lordships will advise His Majesty to grant (8) an order staying proceedings, 
where the High Court in India refused to noake such an order on the ground that 
the. Code, gave them no jurisdiction over the subject-matter pending an apipeal 
not certified by themselves. j9) As a rule, in cases under the, appealable, amount, 
before, special leave is petitioned from His Majesty in Council an application 
should be, made to the High Court for a certificate that the ease is nevertheless 


a fit one for appeal.(lO) 

(1) In rfi Minchin, pe,r Lord Brougham, 
4,\I. 1. A. 220, 221 (1847). 

(2) Kangoon Botatoung Oo., Ltd. v. 
Collector Kangofin, P. 0., 40 C. 21 (1912); 
and see Special Oflieer Salsette Building 
Sites V. Dossabhai Besmnji, 37 B. S08 (1912). 

(3) In re Minciiin, per Lord Brougham, 
4 M. T. A. 220, 221 (1847); Morgan «. Leech, 
2M. I. A. 428(1841). 

(4) In re Minohin, mpm. 

(5) 11 M. P. C. cases 288, 295 (1867-58). 

{()) In the, matter of Sroe Mohnn Ghuttuck 


13 M. LA. 343,349 (1870). 

(7) Salik Kain v. Aziiii Ali, 8 M. I. A. 
270,272(1892); sec .sect. 112 

(8) Rahimhhoy v. Turner, 18 J. A. 8, 9 
(1890); s. c., 15 B. 1,55; Saiyid Muzhar 
Hossein V, Badha Bibi, 17 A. 112, 119(1894). 

(9) Mohesh (lhandra r. Satiinghaii, 27 

1, 4 (1899) ; S. c., 29 1. A. 2H1 ; 4 G. 
W. N. 34. 

(10) Moti Chand e. (iivnga Prasad Singli, 
291. A. 40(1901). 
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Special leave, by the Privy Council, when granted.— The Privy 
Council ■will not advise His Majesty to exeroisc this prerogative ami to give 
special leave to a])poal unless there is .Home substantial question of Ian of general 
interest inv()lvcd.(l) The petition for special leave to appeal is not by 
way of appeal from the decision of the Court, but it is presented for an 
exorcise of the ])rerogativo right of the Crown to admit an appeal. Although 
it is not an appeal, It is perhaps a more convenient proceeding than an appeal, 
because the Privy Council can then grant lesivc on any other ground, if otlier 
ground appears for the indulgence that is sought, and if it finds tliat, in a case 
in which the appeal is claimed as of right, the Court below has refused 
tli(^ certificate for a reason wliich appears to them to be an unsound reason, 
then they will advi.se His Majesty to admit the appeal.(?) The Privy ('ouiicil 
is not. bound by the provi.sions of the Code. Thus where in an appeal to it by 
one of the defendants, it set aside a decree of the High (Vmrt and restored 
tliat of tlie first Court., and it appeared from the wording of the decree of the 
Pj'ivy Council that, the defendants generally were entitled to have tin; benefit 
of tlie decree, held that tlie defendiints generally were entitled to the benefit 
of the decree though there was no common gi-ound such as is rebuTcd to in 
the Code.(.‘t) 

Special leave without requiring further security. —Where the High 
Court passed a separate decree on a oro,ss-appeal, identical in terms with those 
of the decree passed on appeal in the same .suit, and granted leave to appeal 
in one ami refused it in the other, tlieh lordships granted special loavo'without 
requiring further security tlian had ahead}' been taken by the High (!ourt.(4) 

Leave to appeal, granted without authority—special leave 
granted. —-An objection that an appeal lias come before tlie .ludicial (kini- 
miltee without proper authority, viz. that the leave to appeal should not have 
been given, ought to be taken at the earliest moment, for Ihe obvious reason 
that the great expense of preparing for the hearing is thereby .saved, which 
is uselessly incurred if, when the objection is ultimately taken, the Privy (lounc.il 
feel obliged to yield to it, but it is clearly competent to the Judicial (Committee 
to hear suc.li an objection at any stage of the appeal, and it is not unfrequently 
heard when tlie aiipeal is called on and before the arguments on the meiits have 
commenced.(.')) 

Special leave to appeal—contents of the petition- —Such a petition 
siiould contain a full statement of the facts and legal grounds showing that 
there is a sub.stantial case on the merits, and a point of law involved, proper 
to be determined by the Privy Council. Thus, where the statements contained 
in the petition were of a too general character to enable the Privy Council to 
judge of the propriety of granting the special leave prayed for, their lordships 


(]) Moti Ohr.n(l i). Gangs Prasfvil, 23 I. A. W. U. 280 (J87U). 

40, 42 (lOOl); s. c., 24 A. 174 ; (> C. W. N. (4) Mahammad Ikram-ml-din ». Najilian, 
,'iU2, 364 j 4 Hmn. L. R. 139. 231. A. J07 (1896); h. c., ]!) A. 9,'>. 

(2) Raliinibhny e. Turner, 15 15. l.W, I.'ift (5) (lajadhiir Porshail r. Widows of Email 

(1890). Ali Beg. 1,7 B. L. R. 221, 22.2 (187,')). 

(3) buchmeepnt r. Khoobunnissa, 14 
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urdoTed tliat tlio, petition should be either dismissed, with liberty to present, 
another petition, or stand over to amend tlie petition.(l) Tf a serious 
([uestion of law is involved in the !ip])eiil, speeial leave will he granted by the 
J’rivy Couueil, though leave had been refused by t!ie High Conrt.(2) Speeial 
leave has been refused in the following case.smereh’ because the Judge had 
omitted to record any reason while granting a review, which he should have, 
done; (.1) and where the High (tourt dismissed an appeal as barred by 
limitation, the .ludieial (Jominittee not being satisfied that the refusal of tlie 
Iligli (hnirt to admit tlie appeal out of time was wrong.(4) 

Rescission of special leave to appeal. —Where there is an omission 
of any material facts, whether it arises from imjiroper intention on the part 
of the, petitioner, or wludher it arises from accident or negligence, still the effect 
is jusf, the same if flic (lourt has been indue,ed to make, an order whicb, if tlie, 
facts wore fully before it, it would not, or might not, liave been induced to make.f.fi) 
Ho an Order in Oouncil made upon an ex •parte, application granting special leave, 
(i) appeal upon an allegation as to the value of the property in dispute was 
rescinded, where there were omissions in the jietition of proceedings in the suit, 
which showed the, true value of the ]>rop)eTty, Generally an Order in Council 
obtained upon an ex parte jietition, which omits to state, the Irue facts, will bo 
discharged with costs, bnt if there lias been laches in ajijilying to di8r,harge the 
order on the part of the resjiondeiit, no costa will be given.(6) Where special 
leave to ajipeal is granted ujion a jMJ.ition in which material misstatements are 
made, objections should be take.n liy the respondent by a preliminary motion to 
rescind the leave to appeal, or at any rate, before the hearing of the appeal, wlion 
called on, has been entered on. Where it is not clear that the material misstate- 
inenf.s in the petition had been made with an intention to deceive,, and the 
objection to the ajipeal is taken at a late stage of the hearing, the Judicial 
Gommittce may decline to dismiss the appeal, but refuse the appellant 
the costs of thcaiijieal. Butif their Lordships are satisfied that the misstatements 
v'eve intentionally made to deceive them, they will, even at a late stage, dismiss 
the appeal.{7) 

Powers of High Court after admission. —The question has arisen 
and been answ'ered affirmatively whether the Iligli Court, after tlie admission 
of an appeal to flic I’rivj' Council, has any further authority in the suit, and 
competence to do any judicial act relating to it. Thus on the death of a party 
on the record of an appeal pending before tbe Privy Council, evidence must be 
given in tlie Court from wdiich tlie appeal has been preferred, of the representative 
character of Ihe person or persona by or against whom revivor is sought. The 


(1) Gorce Monco v. .Tuggat Indra, II M. I. 
A. (1800). 

(2) Goonoshar r. Gonesh Das, 2 V. W. N. 
ccxxxvm. (1899). 

(3) Shankar Bukah v. Balwant Singh, 27 
I. A. 79 (1899); a. f., 4 C. W. N. 20,3. 

(4) Ii.ain Narain », Pareneswar, 30 C. 309 
(1902). 


(5) Mohnn Lai Sookul v. Bihoc Doss, 8 
M. I. A. 193 (1801); per T.ord Kingsdown, 
]). 195, Aincena Khatoor v. Kadha Benode 
Misacr, 7 M. I. A. 261, 263 (1869). 

(6) Ibid.; soo also Mussoorio Bank r. 
Raynor, 4 A. 600,508 (1882); s. f„ 91. A, 76. 

(7) Ram Sabuk i>. Kamineo, 14 B. L. R. 
(p. 0 .) 394,406 (1874); s. o., 23 W. R. 113. 
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Court below should give its own opinion a."! to who are the parties who should 
be substituted upon the record, and should make and send a certificate 
or statement on which their Lordships can act.(l) Wlien only the petition 
for leave to appeal has been filed and before it is allowed, the Higli Court 
has jurisdiction to entertain applications relating to the appeal.(2) Further, 
if the appellant has taken no steps towards prosecuting the appeal, the 
petition of appeal may be struck off the file by the High Court.(3) The • 
.ludicial Committee have no jurisdiction to entertain any application in an 
appeal until the petition of appeal is lodged there, though the transcript has 
been registered in the Council office.(4) If after the admission of the appeal 
no steps are taken by the appellant within reasonable time, the Judicial Com¬ 
mittee, upon a certificate of the. Registrar of the High Court that no further 
proceedings have been taken after the admission of the appeal, will dismiss it.(5) 

It was considered that an appeal to the Privy Council having once been admitted, 
whether properly or erroneously, the High Court had no further jurisdiction to 
review its order and declare tlie appeal rejected.(6) But in a later case Prinsep, ,T., 
held th.at an order granting leave to appeal to the Privt' Council was open to 
review.(7) And an order refusing leave to appeal to the Privy Couneil ean be 
reviewed by the Court which made it.(8) 

Rehearing of appeal by the Privy Council. -It is uiiquestiouably 
the strict rule, and ought to be, distinctly understood as such, th.at no cause 
in tlic Privy Council can be reheard, and that an order once made, that is a 
report submitted to His Majesty and adopted, by being made an Order in 
Council, is final, and cannot be altered. Tlie same is the ease of the judgments 
of the House of Lords, that is, of the Court of Parliament, or of the 
King in Parliament as it is. sometimes expressed, the only otlier supreiiu^ 
tribunal. Whatever, therefore, has been really determined in thes(^ (hurts 
must stand, there, being no power of rehearing for tlu; purpose of changing 
the judgment pronounced. Nevertheless, if by misprision in ejiiliodying 1lie 
judgments, errors have been introdueed, these (lourta possess, by Common 
Jjaw, tlie same power wliich the Courts of Record and Statuti' liiive of rectify-- 
ing tlu! mistakes which have crept in. It is impos.sil)le to douirt that the 
indulgence extended in such cases, is mainly owing to the natural desire 
prevailing to prevent irremediable, injustice being done Iry a Court of the 
last resort, where by some aceideut, without any blame, the party has not 


(1) Haidar Ali r. Tossadduk Rasul, 10 C. 
184 (1888). 

(2) Hurro Soondo.ry v. Kistonauth, Pulton 
10 (1842). 

(3) Gobardlian v. Maui liibi, 5 B. L. R. 70 
(1870); Tbakoor Kapilnath v. The Govern¬ 
ment, 1C. 142 (1870), 

(4) Gungadhur i-. Eadhamoney, 9 Moo. 
P. (!. 411 (1865). 

(6) Rabutty Dasseo »>. Rodhananth, 6 
M. I. A. 340 (1866), 

(6) Ameeruunissa n. Indiirjeet, 0 W. R. 97 


(1868). 

(7) Gopinatb Eirbar v. Golu<-k Chundcr, 
10 0. 292 (1884) [this case on the interpreta¬ 
tion of substantial gupption of law appears 
to bo ovomded by the Privy Council case]; 
Tulsi Persaud Bhakt v. Benayek Misser, 
23 I. A. 102 (1894); s. o., 23 C. 018 ; Stikal- 
butti V. Babu Lai, 28 0.190,193 (1900) j s. c., 
»('. W. N. 

(8) Nand Kishore n. Bam Golaiii, 30 0, 
1037 (1012): 10 C. W. N. 1080. 
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l)een heard, and an order has been inadvertently made as if the party lias been 
heard. Under the peculiar circumstances of this case their Lordships 
recommended the restoration of the appeal dismissed ex parte.(l) Even 
before report, whilst the decision of the Board is not yet res judicata, great 
caution has been observed in permitting the rehearing of appealB.(2) After 
the respondent has had notice of a pending appeal, he is not entitled to further 
notiee that the record has been transmitted or that the appeal is set down for 
hearing, and he cannot ask for a rehearing of the appeal on the ground that 
he had no such notice.(3) The unusual indulgence of recommending a 
re-hearing of an appeal to His Majesty ought never to be granted except under 
very special oircumstnnce.s, and only where the ex parte hearing has not been 
occasioned by any default in the party appljdng for a re-h(aring.(4) An Order 
in Council rescinding a previous Order in Council, granting special leave to appeal, 
may be discharged and the appeal restored.(5) Also an appeal dismissed for 
want of piosecution (under Rule 5 of the Order in Council of 18.').3) has been 
restored on explanation of delay incurred and on conditions as to costs and 
security to be given in England.(fi) 

Appeals from decision given on second appeal.- - In an appeal to 
the Privy Council from a decree of the High Court made, on a second appeal, 
the hearing before their Lorclsliip.H.must be based upon the materials which were 
open to the Higli Court, and the findings of the Subordinate Judge on matters 
not involving questions of law' must be taken as conclusive,(7) and in such cases 
the findings of fact by the first Court are binding on the .Judicial Conunittee.(8) 

Concurrent judgments on fact. —The Judicial Committee will not 
interfere wdth concurretit judgments of the Courts below on pure matters of 
fact,(9) unless very definite and explicit grounds foj' th.'it interference are 


(1) Itajcndcrnaraiii r. BijiufJovind, I Moo, 
I. A. 117, 126. bit, 142 (!S,tfl), jier lA)rd 
llrnughanu 

(2) Venkata Narasinha ». Court of Wards, 
13 I. A. 155,158 (1886); a. o., 10 M. 7.3, 78; 
Yarlagadda Durga v. Mallikarnjuna, 14 M. 
4.39(1801). 

(3) Lalta Perahad v. Azzlzuddin, 24 1. A. 
49 (1896); a. o., 19 A. 209 ; Surnoinoyec r. 
Shoshot) Mokhoe, 12 I. A. 257 (1868). 

(4) Rajcnder Naraln r. Bijai Ooriml, 1 
Moo. J\ C. 117 (1836); Surnomoyce r. 
8ho.alioc Mokhoe, 12 I. A. 257 (1868). 

(5) Mohun Lall v. Bibcc Dosa, 8 Mon. 1. A. 
492, 497 (1861), sco ib., at p. 193. 

(6) Kablabai v. Mahomed Ismail, 24 1. A. 
128 ; B. 0.., 21 B. 723 (1807). 

(7) Laobmeswar Singh v. Manowar Hosaeiii, 
19 C. 253, 260 (1891); s. o., 191. A. 48, 5,3; 
bnehmanSingh v. Puna, 16 C. 753,755 (1899); 
a. 0 ., 16 T. A. 125; sco Poston}! Modi r. 
Quoon Insurance Coy., 25 B. 332, 336 (1900). 


(8) Anangamanjaru', Iripura Siiondori, 14 
I. A. 101. 310 (1887); a. e., 14 C. 740, at 
p. 748 ; Mimnalal r. flairaj, 17 C. 240 (1889); 
Durga Chowdhrunl r. .Tawahiv, 18 C. 2.3 
(1890). 

(9) Mouug Tha Huyecn r. Moimg Pan Nyo, 
27 L A. 166 (1900); s. c„ 28 C. 1; 4 C. W. 
N. 808; Dharam Ohand r. Bhawani Miarani, 
25 C. 189, 194 (1897); a. o., 24 I. A. 183; 
1 C. W. N. 097; .Biroswar v, Sbib Chandor, 

19 I. A. 101 (1892); .a. c., 19 C. 452, 461; 
Ram Naraln v. Bhim Oanjhu, 3 C. W. N. 
249 (1898); Sundorabnga Swami v. Rama 
Swami, 28 I. A. 55, 57 (1899) ; a. o., 22 
M. 515; Hari Har v. Uman Parshad, 141. A. 
7 (1888); 8. 0 ., 14 C. 296; Krislinan r. 
Sudovi, 12 M. 512 (1889): Ram M v. Mehdi 
Husain, 17 C. 882 (1890); AsgUar Roza v. 
Mehdi Hossein, 20 C. 560, 672 (1892); s. o., 

20 I. A. .38, 47; Parbati Dasi t). Baikimta 
Nath, P. a, 19 0. L. .1. 129(1913). 
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misjgiiei},(l) and it is satisfied tJiat there is miscarriage of justice or the violation 
of any principle of law or procedure.(2) But. wliere there arc, concurrent findings 
of faetB and there is no substantia] question of law in issue, their ]jordsIiip.s, 
in ordfi’ to see how far tlie Courts have conrurrcd in tlieir view of llie facts, will 
e.xaniiiic precigely what their findings aTc.(.3) tVlicre llio Courts in India have, 
conie. to a certain conclusion on a certain issue, iliat is a fact wliicli, considering 
1 ho advantages tlic .fudges in India generally possess, of forming a correct opinion 
of ilic probability of a certain transaction, and in some cases of the credit due 
to the witness, affords a strong pre.suniption in favour of the correctness of their 
decisions, yet tluit circunwtance docs not and ought not, to relieve tlie Judiciaf 
flominittee, tlie Court of fast re.sort, from the duly of examining llic wliole 
evidence and forming for it.self an opinion on the whole case.(4) But the duty 
of a Court of ultimate appeal is to judge from the evidence and not to infer from 
probabilitie.s.(.b) In a recent case wliei'e in a mortgage-deed a fictitious entry 
liad been iniide (wliicli if correct would have brought it within the juri,sdiction 
of (he Calcutta Higli Court), and there was no evidencie'tliat there was an error, 
it was held In' the Privv Council that concurrent findings of ciTor wer<! not 
findings of fact, .since a decision that there i.s no evidence to .support a finding 
is a decision of law.(6) 

Tlie Judii-ial Committee has refused to depart from tlie rule ns to con¬ 
current findings of fact., merely beeaiise the High Court, has admitted documents 
tendered by tfic appellant which the first Court had rejected.(7) It cannot 
detract from the weight of concurrent findings of f.act, that different Courts, 
in arriving at the same result upon the same evidence, have not been influenced 
liy precisely the same considerations. A difference of opinion to that extent 
i.s only calculated to suggest that the evidence, whatever view be taken of it, 
must necessarily lead to one end the same inference, and tliere will be no 
interference by t.lie Privy Council in such caiscs.fS) Wliere no question of 
law, either ,as to tiie con,struction of documents or any other point, arises on 
the judgment of the High Court, and tlicre. arc concurrent findings of the two 
Courts below on the oral and documentary evidence submitted to them, tlioir 
Lordships will not entertain an appeal.(9) Wlien the question is not one of 
construction of one or more deeds, which would be a question of law, but is 


(1) Jfoung Tha Huyoen e. Monng Pan 
Nyo, 27 1. A. 1G(> (1900) j h. c., 28 0. ] ; I 
a W. N, 808. 

(2) Rani Srimati Khajonilra Narayan, 
.11 I. A. 127, 131 (190-1); «. o., 31 0. 871; 
9 f!. W. N. 74; Mudhoo Soodun v. Suroop- 
clnindcr, 4 M. I. A. 431 (1849); e. c. 7 W. R. 
P. C. 73; Meka Vonkataramayya Apjiarow 
V. Shri Raja Partha.saratliy Apparow, 17 
0. W. N. 1222, P. 0. (1913). 

(3) Asgliar Reza r. Mchdi Hoasein, 20 
C. .700, ,772 (1892); s. c., 20 1. A. 38, 
4«. 

(4) Miidhon Soodun i). Saroop Chunder, 
4 M. I. A. 431, 433 (1849); Musadee 
Mahomed Cazeem v. Moerza Ally, C M. I. A. 


27, 49 (1854); .Cliuiider Moneo v. Munmo- 
hinee, SM. 1. A. 477,489(1801); Tayamniaul 
t'. Saachaclialla, 10 M. I. A, 429 (1805). 

(5) Wise 1 ’. Sunduloonifisa, 11 M. 1. A. 177 
(1867). 

(6) Harendra Lai v. Hari Dasi llobi, P. 0., 
19 C. L. ,T. 484 (1914). 

(7) HuiTi Bhuaan e. Ilpendra Lai, 23 J. A. 
97, 100(1895); 8. c., 24 C. 1. 

(8) Nilmoni Singh v. Kirtichundcr, 20 C. 
847, 8.52 (1893); s. c. 20 I. A. 95. 

(9) Toolsoy Persaud v. Benayck, 23 I. A. 
102, 104 (1896); 8. c., 23 C. 918; see also 
Suknlbutti v. Babulal Mandar, 28 C. 190 
(1901); 8. a, 5 C. W. N. 455. 
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a, iiuestion as to tlie effect to be given to dficreeH, Icase.s and other documeiils 
as evidence of (aTtain facts ie.g. that of adoption and its consequences), the 
coiicuiTont findings against the fmlwn of the adoption will not be disturbed 
juciely because the evidence largely eonsisfed of h'ase.s and oflicr written 
(loouinentB.(l) 

Tlie well-known rule of the Judicial Committee not to distuj-b eoncurrent 
findings of fact by the lower Court.s, unless they are shown to be erroneons, is 
none tlie less a,ppli<-able, althougli the Courts may not liavo taken precisely 
tJic s.ime view of the weight to be attached to each partieiihir item of evidence. 
Thus their Lordships declined to disturb sueh finding where one Court relied 
on the oral and the other on the documentary evidence.(2) In boundary cases 
the appellant must come prepared fo show clearly where l!ie decree appealed 
from is wrong, and wiiat other eounso is right: it is insiillicieni to raise doubts 
as in the corri'ctness of the deeision.(.j) 

It lias been recenily held that the. provisions as to ecneurrent findings on 
fact, would be miseotisiriied if the .Tudges in India were b}’ implication .subjected 
to tile dul.y of mailing tlieir narrative of eircuin.slances minutely exhaustive, 
under tlie jienalty of being pre.sumed to liave overlooked elementarv considera¬ 
tions.(4) 

The .tudiidal Committee will not, on the ground that there was sonic im¬ 
perfection in the ])lcadings, set aside tlie decree of a High Court, wlien tlie. 
Iligli Court were riglit on the. merits of tlie 0080.(5) Nor will their Lordships 
allow any new point, to be taken for the fiiist time, in the Privy Couneil.{C) 

Reversal of decree on preliminary question: entry into merits.— 
hi h'isehcr p. Kama la Naicker (7) it was arranged, in the (•nnuncncemont of tlie 
argument, with the consent of the eonnsel on both sides, that if tiieir Lordships 
should be. of ojiiiiion that the decision of the Court below could not be sustained 
on the grounds on wJiieh it liad been based, they should proceed to consider 
the whole case on its merits, and fuuilly dispose of it. And tlicir Lordships, 
lieing of opinion tliiit the decision could uot be sustained on the grounds on 
which it had been based, considered tlie whole case on its merits and dismissed 
the appeal without costs, saying that as they dismisswl the. appeal on wholly 
different grounds from tho.se. relied on by the Court, below the disniissnl .should 
lie without costs. 

Costs.—AVlien a cause is remanded by tlie Privy Council and the mis¬ 
carriage of the suit was occasioned by tlie manner in which the issue was framed 


(t) Luchinan bal v. Kauliya Lai, 22 I. A. 
.'ll, 58 (1894); s. e., 22 C. 609, (118. 

(2) Anagra Narain f. Hanuraan Sahai, 
.40 f. ;i03, 308 (1902); s. c„ ,30 I. A. 41 ; 
7 C. W. N. 225. 

(3) Rajeoomar Kay v. Oobind Cliander. 
19 I. A. 140, 147 (1892); s. e,, 19 C. 071. 

(4) Mirza .Sajjad v. Wazii- All, 39 I. A. 150 
(1912); 10 C. VV. N. 889; 14 Bom, L. U. 
1055. 


(5) Gunga Pershad r. Moharaiii Bibl, 
12 1. A. 47, 61 (1884). 

(0) Sundaralinga Swam! v. Bamaswami, 
20 I. A. 55, 57 (1899); fi. c., 22 M. 516; 
Samblmnath v. Burjainoni, 24 I. A. 191 
(1897); s. 0 ., 25 C. 187 ; 1 C. W. N. 049 ; 
linambandi v. Kamaleswari Pershad, 21 C. 
1005, 1017 (1894): 8. 0., 21 I. A. 118. 

(7) 8 M. I. A. 170, 188, 189 (1800). 
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by tlie .Judge, tJie costs of appeal should be directed to be costs in the cause.(1) 
In the case (2) (uted their Lordships, while remanding the case, ordered that if 
the respondent failed to appear in the High Court, or if the appeal should be 
decided against him, the respondent should pay the appellant’s costs of the appeal 
in England, and the costs (if any) paid under the decree of the High Court were 
to be repaid to him. When an appeal is heard ex parte in the absence of the 
respondent and it is dismissed, the respondent is entitled to costs up to, and 
including, the lodgment of his printed case, and also to the costs of appearance 
for applying for the same.(.3) 

Pauper appeal. —In an early case (4) leave to appeal in forma pau])eris 
was granted on an application to the Higli Court on an unslainped paper, but 
(•ertilied by counsel th.it there was reasonable ground of appeal. It has been 
recently held that the High Court cannot entertain an application for leave to 
appeal to the Privy Council in forma-pauperis and to be exonerated from deposit¬ 
ing the respondent's costs and the usual fces.(5) The question whether it is 
necessary to apply for leave to prosecute an appeal m forma pauperis in England, 
although the (hurts in India admitted such an appeal, was rderred to in Munni 
Kani II. Sheo Churn.(6) 

Appeal pending; effect on rights of owner. —The, pendenc)' of an 
appeal to England does not put the part.)’' who, subject to that appeal, is the 
owner of an estate, u nder a legal disability to bring a suit in that charact er against 
third parties.(7) ' 

Decree. —This term is defined in sect. 2 (2), and under that definition a 
decree may be either preliminary or final. The distinction between the two 
is pointed out, in the explanation to that section. I.Tndcr sect. 97, parties 
aggri(‘vod by jueliminaiy decrees are required to appeal therefrom. Seet. 591 
of the last Code ran as follows: “ deerra iveludes also judfimcill oiid order. (8) 
Decree now inchides a final order. Clauses (a) and (h) of sei-t. .5‘.to of tli(' last. 
(hd<' spoke of final decrees." Sect. ltI9 now speaks of “any decree or final 
order. ’ Apparentlv, tlien, an appeal will lie from a decree which tnay be 
oil,her final or preliminary an<l from an order whicli is final. This is in 
aocordaneo with previous decisions. A final decree was always appealable. 
And the Privy Council held that “ final ” for this purpose did not mean the last 


(1) Rajah Saheb Perhlad Soin v. Run 
Bahatloor, 12 M. I A. 289 (1869). 

(2) Kalee Porehart i>. Binda Ml, 12 
M. I. A. .S43, 349 (1869). 

(3) Sambhu Nath v. Surjamani, 24 I. A. 
191 (1897); 8. c., 26 0.187,189; 1 0. W. N. 
649. 

(4) In re Jowad Ali, 8 W. R. 48 (1867). 
This order was made on condition that the 
usual security for oo.sts was to be given and 
the costs of translation deposited. 

. (5) .Tagadanand ». Rajondra, 17 C. L. J. 
381 (1912). 


(G) 4 M. I. A. 114, 1.30 (1846). 

(7) Rajah ,Saheb Porhlad Soin v. Budhoo 
Singh, 12 M. 1. A. 276, 342 (1869); s. c., 
2 B. L. B, (!•. c.) Ill, 142; 2 W. R. (r. c.) 
6 , 20 . 

(8) It has been held that therefore the 
provision in sect. 688 of the last Code did not 
restrict the provision in sect. 699 that an 
a]ipeal might be brought to the King in 
(louncil from a final order: Krishna Prasad 
V. Motichand,40 I. A. 140; 17 (!. L. .T. .673 
(191.3); 17 0. W. N.637. 
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ilwree but a deeree detonuining rights finally, such as a prelhnhiary decree 
oslablishing the liability to account and directing aciounts to be taken.(1) 
In the case cited it was said that, to decide whetlier a decree is final or 
not, the Court should look at what was the real question before the Court 
when the decree was made. Wliere the plaintiff alleged that the defendant was 
accountable to liiiu upon several claims, and the defendant alleged that he had 
got legal defences to every one of those claims and that lie was not accountable 
at all, and the Court held that the legal defences put forward wore valid as to 
some of the claims, and as to others of the claims they were invalid and 
therefore the defendant must account, and passed a decree for account; such 
a decree directing accounts was held to bo a “ final ” decree under the last 
Code.(2) “It is true,” said Lord Hobhouso, “that the decree that was made 
does not declare in terms the liability of the defendant, but it directs accounts 
to 1)0 taken which he was contending ouglit not to be taken at all, and it must 
be licld that the decree contains within itself an assertion tliat, if a balance is 
found against tiie defendant on those accounts, the defendant is bound to pay 
il. Therefore flie form of the decree is exactly as if it affirmed the liabilil.y 
of t.lic defendant lo pay something on each one of these claims, if only the arith¬ 
metical result of tlio account should be rvorked out against liim. Now that 
question of liability was the sole question in dispute at lhe hearing of the cause, 
and it i.s llie cardinal point of the suits. The arithmetical result is only a eousc- 
([ucncc of the liability. The, real question in issue was the liability, and that 
has been determined by this decree against the defendant in .such a way that m 
1 Ills suitjit is final. Tire Court can never go back again upon this decree so as to 
say that, thougli the result of the account may be against the defendant, still 
the defendant is not liable to pay anj'thing. That is finally determined against 
him, and therefore in their Lordships’ view the decree is a final one w'itliin the 
meaning of tlic Code.(3) 

An order of remand, where the first Court has disposed of a suit on a pre¬ 
liminary point, is not a final, but an interlociilory decree.(4) But where a 
remand was made under tlie wrong section and the order of the Higli Court 
decided a cardinal issue in tlie suit, which could never, while the decision stood, 
be disputed again, thei'c was held to be a final decree, notwithstanding that 
tliere might bo inquiries yet to be made iu disposing of the suit, c.y. wliere the 
High Court, reversing tlie decree of tlic first Court, held that a valid bequest 


(1) Raliimblioy v. Turner, 18 ]. A. C, 7; 
s. c.. 1.5 a. 155 (1890). 

(2) Kahimlihoy v. Turner, 15 H. 156, 169 
(1890); H. e., 18 I. A. 0 ; cf. Aten Sba f. 
Cassirao, G 11. 2110 (1882); Ishvargar v. 
Claudaaama, 8 B. 648 (1884). 

(3) Raliiinbhoy r. Turner, IS 1. A. G, 7 
(1890); s. c., 16 B. 166. Sec aim) Saiyid 
Muzbar Hosscin c. Bodha Bibi, 22 I. A. 1 
(1894); B. e., 17 A. 112, 110; Hafiz Atelul 
u. llari Raj, 22 A. 405,407 (1900); Shantaram 
t\ JaniHotji, 4 Bum. B. R. 212 (1902). 


(4) Maliant Ishvargar Budligar r. Canda- 
sama Amarsang, 8 B. 548, 551 (1884); 
Habib-un-nissa v, Munawar-un-nissa, 26 A, 
829, G30 (1903); I’orbes 1 >. Amoeroonisfia, 
10 M. 1. A. 340, 359 (1800); s. c., 1 Ruth P. 

021, 027; Tirunarayana v. (lopalasami, 
13 M. 349 (1889); Tussuduk Rasul v. 
Parzand Hasain, 2 C. W. N. occi. (1898); 
Ahmadn(4obind,33A. 391(1911); Krishna 
t'handra u. Ram Naraiu, 18 C. L. J. 124 
(1913). 
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was made by a will and remanded tlic case for the trial of otlier issues.(1) Where 
the High Court affirmed the liability of the appellant, which could never be ques¬ 
tioned again and was the cardinal pouit in the suit,(2) an appeal was held to lic.(3) 
Where a candidate at an exajuination for plcadcrship was cri'oneously declared 
by a notification m the Government Gazette to bii qualified for admission as a 
vakil of the High Court, but when the mistake was found out the notification 
was cancelled, on application for leave to appeal, held that Chapter XLV. of the 
last Code had no application, and that the matter was not one in which the 
High Court was concerned to give or refuse leave to appeal.(4) Wliere, 
after the admission of an appeal to the Privy Council, the Court below 
passed a judgment in review in the same case, which judgment was sent 
up and notified to the Council, and put on record in the appeal ease, 
Jt was held open to the Judicial Committee to pass judgment on 
the a 2 )peal, without prejudice to (Jie subseqticnt judgment which w'as 
I)assed on review. (5) 

Final order.— As regards orders made prior to decree which are only so 
many steps towards the ultimate decree, they may be styled preliminary or 
interlocutory, and in this sense not final. By liiml order is apjjarently meant an 
order which terminates the proceedings in favoin of one of the parties.(6) In 
the case cited, Markby, J., said ; “1 do not know any jueaning to the word 
' final ’ which can be apjdied to orders made subsequent to decree.” ;S'fd qu. 
Such ail order cannot, it is true, piosscss finality in tlic sense in wlii< h tlwt term 
is opposed to orders which are slcjis towards the decree, for the decree has 
ex hijpothesi been iiuide, but the order may be final as terminating the paiticulav 
proceedings in which it is made, and the final character of such orders is recognized 
in sect. 2 with reference to matters determined under sect. 47, unte.{l) ft has 
been held that the (juestioii of finality must be determined witii rcfeiciice to tlie 
jirecise relation in wbieli it stands to the proceedings before the Corat.(8) it 
is not always easy to distinguish between wdiat is a final and what-is an interlocu¬ 
tory order. The Court of Appeal (in England) has not attemiited to give an 
exhaustive definition, and the Legislature in the Judicature Act, 1873, sect. 12 
has not given .sucli a definition.(9) Sect. 2, clause (2), Explanatiou, of this Code, 
says that a decree is final when the adjudication completely disposes of the suit. 
“ No order, judgment, or other proceeding,” says Brett, L,J.,(10) “ can be final 


(1) Muzhur Hosscin r. Baillm Bibi, 17 A. 
(1‘. 0.) 112, 110 (1891). But sec Baij Natli 
e. 8ohan Bibi, 31 A. 545 (1909). 

(2) Kaliimbhuy Habibhoy v. Turner, 15 B. 
105 (1890) i B. c., 18 I. A. 0; cf. Abcn .81ui v, 
Caaeirao, 0 B. 260 (1882). 

(3) Hoo Habib-un-uisa.v v. Muuwar-un- 
nissa, 25 A. 029, 030 (1103). 

(4) In the matter of the petition of 
Sukhnanil.m Lai, 0 A. 103 (1884). 

(5) Toondun Singh r, Bokhnarain, 1 L A. 
312, 345 (1874). 

(6) JagesBur Sohai e. Muracho Koer, 1 0. 


L. It. 35.1, 358 (1877). 

(7) See Kani Taruk e. Mo.sahcbali, 0 U. W. 
N. 240 (1901). 

(8) Harish v. Nawab Bahadur of Muor- 
shidabttd, 13 0. L. J. 088 (1911 ); 15 d. W. N. 
879; iSeerotary of Stata v. B. J. S. N. Coy., 
13 a L. J. 90 (1911). 

(9) Lewis Williams, 31 Cli. D. 623 (1880), 
per Cliitty, J., p. 027. 

(10) Standard Discount Co. v. La Orange, 
3 a P. D. 07, 71 (1877); s. c., 47 L. J. C. P. 
3; of. Wbito V. Witt, 5 Ch. D. 689 
(1877). 
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wliicli doL'B not at once afiect tLu status of tin; parties, for wliic.liever side tin; 
decision may be given ; so tliat if it is given for the plaintifl it is conclusive 
against the defendant, and if it is given for the defendant it is conclusive against 
fhc plaintiff.’ “1 conceive,” says Frj', L.J., “that an order is linal only 
where it is made upon an application or other proceeding which must, whether 
such application or other proceeding fail or succeed, determine the action. 
Conversely, 1 think that an order is ‘ interlocutory' wdiere it cannot be affirmed 
that in either event the action will be determined.” When any further step 
is necessary to perfect an order (1) or judgment, it is not final but iiitcj'locutoTy.(2) 
A judgment may be either final, or preliminary, or intei'lociitory, the diilereiice 
between them being that a final judgment deteriuines the w'hoh; cause or suit, 
and a preliminary or interlocutory judgment determines only a part of it, leaving 
other matters to bo determinod.(3) An order dLsmissing a jjctition, presented 
under tlie Indian Companies Act (Act Xfl. of 1895) for confirmation of the 
alteration in the Memorandum of Association, on the ground that no such 
resolution as the law requires has been pa.SBcd, was hold appealable imdcr the 
former Bection.(4) The order of a High Court setting aside an order of a District 
Judge calling on to ids own file proceedings pending in the Court of a Subordinate 
Judge, and directing lliat the proceedings he remitted to the Court of the Sub¬ 
ordinate Judge, and that the application presented to that Court may be dis- 
pOiSed of, is not a final order, (5) nor is an order refusing to appoint a Keceiver in 
a suit.(e) An order of a High Court setting aside an order of a lower Court 
refusing to set aside an tx jiarlc dec-rec is a purely interlocutory and not a final 
order,(7) jjnd so is an order rejecting an application fur stay of execution of a 
decree under appeal.(8) An order under the Kule.s and Orders merely refusing to 
l e-open a Kegistrar's report is not final; (9) nor is an order deciding only that the 
llespondent should be at liberty to sue in forma pauperis.{V)) But an order of 
the High Court based on the ground tlial the plaint does not disclose any cause 
of action against the defendant is a final ordci'within the meaning of this clause;(ll) 
and so is an order set,ting aside the decision of a lower Court as to the respective 
shares of the parties to a partnership suit and directing fresh accounts to bo 


(1) Salaman u. Waclnor, 1 Q. B. 734, 736 
(IBUt); 8. c., (50 L. J. Q. B. 024 ; 04 U T. 
008; 3'J W. K. (Eng.) 047. 

(2) UoUins V. t’addingtou, 5 Q. B. U. 306, 
370 (l.s80), per Baggallay, L.J. 

(3) Thu Justices of tiio Peace for Calcutta 
V, The Oriental Gas Company, 8 B. L. R. 433, 
452 (1872), per Couch, 0.J., and Markby, J.; 
cf. Rahimbhoy v. Turner, 15 B. 155 (1800); 
s. c., 18 I. A. C. 15 B. 155 (1890). 

(4) Bombay Burma Trading Co. v. Dorabji, 
5 Bom. L. R. 348 (1903); 8. c., 27 B. 416. 

(5) Palakdbari r. Radba Prasad, 2 A. 65,67 
(1878). 

(6) Cbuudi Dutt v. Pudmanuud, 22 C. 
028, 930 (1896). 

(7) Rai Radba KisBcu v. Collector of 


Jautipore, 5 C. W. N. 153, 157 (1900); 8. c., 
23 A. 220, and the mere fact that the High 
Court, apimrcntly tm the asKumption that it 
was such an order, have certilied the sufli- 
elency of the amount and value of the suit, 
eaunot make appealable an order which docs 
not fulfil tho statutory conditions. 

(8) Srinivasa u. Kesho Prasad, 13 C. L. J. 
681 (1911); Krishna Chandra ti. RamNarajii, 
18C.L. J. 124(19)3). 

(9) Royal Insurance Co. v. Akhoy Coomar 
Dutt, 6 C. W. N. 41 (1901). 

(10) Sakan Singh v. Gopal Ch. Neogi, 8 
C. W. If. 296 (1904). 

(11) Harish v. Nawab Bahadur of Moor- 

shidabad, 13 C. L. J. 688 (1911); 15 C. W. N. 
879. . 
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taken.(1) The dismissal of an appeal to tiie Privy Council for want of 
prosecution is not a final order within the meaning of Art. 179, Sch. II. of 
1ke Limitation Act.(2) 

Appeal under Letters Patent not falling within the Code.— 

Where, by an Order in Council, a case was remitted to the High Court with a 
direction to take an account between the parties on certain principles, and it 
was further ordered that if, on the taking of the accounts, anything should be 
found due to the plaintiff, a decree should be made in his favour, and if nothing 
should be found due to him the suit would be dismissed, and when the case 
came back to the High Court, a Division Bench took the accounts and 
made a decree against the defendants; Jtcld that sects. 595, 596 of the 
former Code did not apply to such a case, but a right of appeal to His 
Majesty in Council might be successfully claimed under clause 39 of the Letter.s 
Patent, the amount in dispute being over Rs. 10,000, because it was a final 
decree of a Division Court of the High Court from which an appeal did not lie 
to the High Court under clause 15 of the Letters Patent. The expression “ a 
Division Court ” in sect. 39 (it was held) did not apply only to a Division Court 
sitting on the original sidc.(3) 

“ Passed on appeal.” —^This does not mean the same thing as any order 
passed in the exercise of appellate jurisdiction. So an order rejecting an applica¬ 
tion to review a judgment passed on appeal is not an order made on appeal from 
which an appeal lies to the Privy Council.(4) Nor is an order rejecting an 
application to amend a decree; (5) nor is an order refusing to admit an appeal 
presented beyond the, prescribed petiod.(6) Two essential elements to be con¬ 
sidered in deciding whether an order is one passed in appeal are whether the 
relationship of a Superior and an Inferior Court exists, and whether the Superior 
Court possesses the power to review, affirm or modify the decision8.(7) An 
order passed by the High Court in the exercise of its revisional jurisdiction under 
sect. 115 or its powei of superintendence under sect. 15 of the-High Courts Act 
of 1851 is made or passed on appeal within the meaning of this clause.(8) 

“ Or by any other Court of final appellate jurisdiction.”—As, for 
example, from the final order of a District Judge, wlien there is no appeal to 
the High Court.(9) 


(1) Hwarka e. Hsji Mahomed, 15 C. W. N. 
60 (1910). 

(2) Batuk Natli v. Mt. Munni Dei, P. 19 
Cl L. J. 674 (1914); and see Abdul Majid «. 
Jawahir Lai, P, C., 19 C. L. J. 020 (1914) (such 
an Older in Councilis not an order affirming a 
decree). 

(3) Guru Prasannu Lahiri v. Jotindra 
Mohun Lahiri, 32 C. 903 (1906); s. c., 9 
(1 W. N. 666. 

(4) Rajah Enact HoHscin r. Kowshun 
.li'han, 10 W. R. (F. I!.) 1 (1808); iSoudn- 
jnoiK’C Dassec r. Mahatab Chand, 0 W. It. 


•Miae. 102 (1800). 

(5) Sunder Koer i>. Chandeshwar Prusad, 
30 0. 079 (1903). 

(C) Kasaondas t’. (Jangahai, 9 Bom. L. R. 
500 (1907); 32 B. 108. 

(7) Harish v, Nawab Bahadur of Moor- 
shidabad, 13 C. L. J7088 ; 16 C. W. N. 879 
(1911). 

(8) Harish v. Nawab Bahadur of Moor- 
shidabad, supra. 

(9) Saadatmand Ithan v. Phul Kuar, 26 
1. A. 140 (1898); s. c., 20 A. 412, 410. 
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“ In the exercise of original civil juriBdiction.”~Tliere is uo right 
1)1 appeal from a decree made by the High Court in the exercise of original 
iuiisdiotioii, if an appeal will lie to the High Court itself under clause 15 ; but 
there is a direct appeal from a decree made in the exercise of original jurisdiction 
by a Division Bench of two Judges. There is no appeal, under clause 40 of the 
Letters Patent, to the Privy Council from an interlocutory judgmenl or order 
of a Judge of the High Court (e.y. an order for inspection of documents), until such 
judgment or order has been subjected to an appeal to the High Court, under 
elause 1.5 of the Letters Patent, except in those cases, in which, by reason of the 
number of the Judges who have made such order, an appeal under clause ID is 
given directly to the Privy Council.(l) Thoro is no appeal against the decision 
of a High ('ourt passed on appeal from an awai’d of compensation made hy the 
(^urt to which a reference had been made under sect. 18 of the Land Aoiuisition 
Act, for such a decision is au award.(2) 

Any decree or order, when the case is certified.” —'The certificate 
is given under 0. XLVl. r. J that the case is “ otherwise ” a fit one for appeal. 
This provision is intended to meet special cases where the point in dispute 
is of importance, though not measurable in mouey.(3) In all eases below the 
appealable value an application should be made to the. High Court for such 
a certificate, before application is made for special leave from the Privy Council 
itself.(4) This clause includes cases where it caimot be said that the amount 
or value of the subject-matter of the suit is Es.10,000 or upwards, or that the 
amount or value of the dispute on apj)eal is of that sum or upwards,(5) whore 
the ainoTint or value of the subject-matter of the suit in the Court of first instance 
is below Rs,10,000, but the amount or value of the dispute on appeal is Ks.l0,(J()0 
or upwards (6) and where the matter in dispute is under the appealable value. 
Where the certificate of the High Court simply said, “ Lot a ceidilicato be granted 
that this is a fit case for appeal to His Majesty in Council, and let tlio usual notices 
be issued,” it was held to have been given pursuant to sect. 595 (c) and the latter 
alternative of sect. 600 of the former Code.(7) The discretion vested in the 
Court by this clause should be sparingly uBed.(8) This clause is not lo be 
interpreted as restricted to “ final ordeTB.”(9) 

“ Fit one.” —Thus an order, rejecting a petition for confirmation of 
au alteration in Memorandum of Association presented under the Indian Com¬ 
panies Act (XII. of 1895) on the ground that no such resolution as requiriid 


(1) Sonbai e. Ahmedbhai Habibhai, !) 
Horn. H, C. i:. 3»8, 400 (1872). 

(2) Special Officer Salsetto Building Sites 
r. Lasabhai, J7 0. W. N. 42J (1913). 

(3) Banarsi Prasad v. Kashi Krishna, 28 
J. A. 11, J3 (1900); Srinivasa v. Keslio 
Prasad, 13 C. L. J. 681, 880 (J91J). 

(4) Moti Chand v. Ganga Prasad, 29 1. A. 
40, 42 (1901). 

(5) Bombay Burma Ti'ading Co. v. Dorabji, 
5 Bom. L. R. 348 (1903). Sec also Banarsi 
Prasad v.Kasbi Krishna, 221. A. 11,13(1900); 


s. u., 23 A. 227. 

(6) Auiar Chand v, Slioshi, 31 C. 305, 300, 
309 (1903); Moti Chand e. Gaiiga Prasad, 
29 I. A. 40, 42 (1901); s. c., 24 A. 174; 0 
C. W. N. 362. 

(7) Wobb V. Macpliersou, 31 C. 57. 74 
(1903); s. u., 30 1. A. 238 ; Amar Chandra », 
Shoshi, 31 C. 305, 310 (1903). But uf. 
Tassaduq Rasul v, Kashi Ram, 25 A. 109 
(1902); 30 1. A. 35. 

(8) Srinivasa e. Kesho Pi’asad, supra. 

(9) Ib. 

2 G 
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by law had been passed, can be oeitified to be a fit case on the ground that the 
financial and commercial position of the Company may bo seriously affected by 
the questions at issue, and also that it is of great importance to Indian Com¬ 
panies generally that their rights should he precisely defined on this point. 
The value of the question at issue between the parties, in such a case, is one to 
which it is impossible to ^ve a numerical expression.(l) No appeal lies from the 
judgment of one Judge of the High Court, or of one Judge of a Division Court, 
or of two or more Judges of the ffigh Court, where they are equally divided in 
opinion (sect. 111). But in any such case an appeal should be made in the first 
instance to a Division Bench of the High Court under clause 15 of the Charter, 
before an appeal can be preferred to His Majesty in Council.(2) The question 
whether an applicant had established that substantial loss might result to him if 
execution was not stayed pending the hearing of the appeal presented to the High 
Court is not a question which would justify a special certificate of fitness under 
this clausc.(3) Sections 47 and 48 of the Provincial Insolvency Act (III. of 
1907) do not interfere with any right of appeal to the Privy Council.(4). 

Conditions imposed on right of appeal (Sect. 110).—This section 
requires that in order to give a right of appeal there must he in dispute either 
directly or indirectly an amount of Ils.10,000. If the decree affirms the Court 
below, another condition is affirmed, namely that the appeal must involve some 
substantial question of law. The presence of such a question does not give a 
right of appeal, when the value is below the mark. The requirement of it restricts 
the right when the higher decree affirms the lower.{6) When it is laid cbiwn tliat 
the decree must involve, directly or indirectly, some claim or question to or 
respecting propei+y of 118.10,000 in value or upwards, the referenee is to suits 
iu existence and not to suits in gremio futvri.{()) The reason for fixing the 
minimum appealable value is based on the principle o£ not allowing the 
litigants, who have not succeeded in the High Courts, to be harassed by further 
appeals, when there is nothing at stake hut small amounts of money.(7) But to 
meet special oases, not satisfying the conditions mentioned in sect. 110, such for 
instance as those in which the point in dispute is not mcasurahlc by money, 
though it may he of great public or private inipoitance, an appeal may he 
granted under scot. 109, clause (c), when the High Court certifies that the case 


(1) Rouibay Rui'ma Trading Corporation v. 
Dorabji, C Bom. L. R. 348 (1003), jier 
Jenkins, C.J.; a. c., 27 B. 415. 

(2) Sri Gridhariji Maharaj !>. Parushotuui, 
10 0. 814, 817 (1884). For eases prior to 
soot. 0, Act VI. oJ 1874, sec In re Court of 
Wards, 7 B. L. R. 730, 734 (1871); Surno- 
nioyee v. Luohiniput, B. L. R. Sup. voL 6!)4 
(1867); and Lcelanund Singh v, Luolimessur 
Singh, 13 M. I. A. 490, 493, 496 (1870) [one 
Judge of High Court miscarrying in giving 
effect to decree of Privy Council]. 

(3) Srinivasa v. Kesho Prasad, 13 C.L. J. 
681, 686 (1911). 


(4) CUattraput Dugar r. Ivharaj Singli, 
17 C. W. N. 7.52 (1913); 17 C. L. J. 547. 

(5) Banarsi Prasad v. Kashi Krishna, 28 
1. A. 11, 13 (1900); 3. c., 23 A. 227 ; 5 
(!. W. N. 193. Sec also Radha Krishna v. 
Rai Krishna Chand, 5 G. W. N. 689 (1901); 
8. c., 23 A. 415 ; 28 I. A. 182, 184. Husen- 
hhoy V. Ahmedbhoy, 28 B. 319, 325 (1901). 

(6) Hanuman Pi'asad v, Bhagwati Prosad, 
24 A. 236, 238 (1902); Moofti Mohummud 
Dbdooliao. Mootichand, 1M. 1. A. 363 (1837). 

(7) Hanarsi Prasad r. Kashi Krishna, 23 
A. 227,232 (1900); s. c., 28 I. A. 3); Clarko 
V. Brajeudra, 13 C. W. N. 1127 (1909). 
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ia fit for appeal “ otherwise,” that is when not meeting the conditions of sect. 
100.(1) The more assent of the respondent to an appeal cannot give to the 
appellant a right of appeal which the Code does not allow nor can it sustain a 
certificate which is obviously enoneou6.(2) The defendant will not be allowed to 
make a new case based on grounds which were not urged in the Courts in India 
nor specified in the petition to the High Court for leave to appeal nor suggested 
in the reasons contained in the case for the appellant.{3) 

“The amount or value.”^—The section incorporates the provisions of 
the Privy Council Appeals Act of 1874.(4) This does not mean the value as 
estimated for the payment of stamp duty, but the I’cal or market value. The 
stamp duties imposed for fiscal purposes are calculated on a certain rule fixed 
by law, but the nght of appeal depends on the value, which is a matter of fact.(5) 
TJie words The value of the subject-matter in the Coui't of first instance ” 
do not in any way affect tlie right of appeal wlien the real value of 
the subject-matter is Rs.lO,000.(6) The Court has only to look at the value 
of the question at issue in the htigation.(7) As regards the Court of first instance 
tiic section speaks of the value of the subject-matter of the unity and as regards 
the appeal to the Privy Council of the matter in dis'pule. There is a distinction 
between the two; (8) what is such matter depends on the facts of each ca30.(9) 
“. hid in the first clause of sect. 110 means “ and ” and not “ or.” Thus where 
the value of the subject-matter of the suit in the Court of first instam-e was 
below Rs.lOjOOl), licld by the Privy Council that this section did not ap])]}', 
for the tiaso must comply with both conditions to justify the admission of an 


(1) Jianai'si Prasad v. K.ashi Kiinhua, 

A. 231 (190(1); iMotiChiiud v. Ganga P^aJ^ad, 
2'1 A. 174, 178(1!)01); s.c.,2ttl. A. 40. 

(2) Banni-si Prasad r. Kaslii Krishna, 28 
1. A. 11, U ; B. c., 23 A. 127 ; 5 C. W. N. 193 
(1900) 

(3) 8t)iii Kam v. Kanhaiya Lai, 17 (1. W. N, 
005 (1913); 17 C. L. J. 488 (P. C.). 

(1) Pk-hayeo v. Sivaganii, 15 M. 237, 239 
(1890). 

(5) MoUun Lull Sookal v. Bibc'o Dass, 7 M, 
1. A. 128 (1860); Gourniony iJobiai’. Khaja 
Abdul Gunny, 8 M. I. A. 268 (1860); Babu 
Lokraj Hoy v. Kaiihya Singh, 1 1. A. 317, 
320 (JS7-1) Cl' Manoliar Ganchli v\ Bewa 
Kam Charun 2 B. 219, 220 (1877); 
Baya Ghand, v. !l(‘m Chand, 4 B. 515, 527 
(1880); .Atuanut i’‘Cigam v. Bhajan Lall, 8 A, 
438, 445 (1886), -vvIutu tlio distinction 
botwecii valuation lur purpose of Court fees 
and jurisdiction respectively is pointed out]. 
Sou Harihar Prasad Singh v. Shyain Lai 
Singh, 40 G. 615 (1913) (case cannot be 
valued at <liffcrunt amounts for jurisdiclioii 
and Court feus); uud Mohondra Sundar v. 


BiimbandUu, 19 C. 1 a J. J5 (1913); as to 
valuation for Court fees, sec Harriott I’cviot 
Kerr (in tlio goods of), 18 G. L. J. 308 (1913). 

(6) Pechayoc v. Sivagami, 15 M. 237, 239 
(1890); Kari Mohun Mi.ssur v. Surondia 
Narain Singh, 31 C. 301 (1903) [suit for 
perpetual injunc^tioii; value lixed for Court 
fees may be shown to bo under real value], 

(7) Ajnos Koocr v. Mussamut Lutscefa, 18 
W. R. 21 (1872) [right of irrigation]. 

(8) jSco Hikmat Ali i\ Wali-un-nissa, 12 A, 
506, 609 (1889); Lala Bhugwat Saliay r. 
Pashupati Nath Bose, 10 (t W. N. 561, 566 
(1906). In Mussamut Anit'cna Khatoon v. 
Rodliabenod Misser, 7 Moo. I. A. 761 (1859), 
the Privy Council a2»pear to have hold under 
the old orckr that tho ;'aluo of the matter of 
dispute in apjwal related to the whole matter 
involved in tho suit. Onoroop Chunder 
Mookherjee v, Pertab OhunJcr Paul, 6 W. R. 
Mine. 4 (1806). 

(9) Sco Husonbhoy v, Ahmedbhoy, 20 B. 
319, 325 (1901), where tho iucomo only and 
not tho corpus was hold to bo in dispute. 
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appeaUl) To deteniiinc tUo value the decree is to bo looked ..t as it affects 
the interns of the party prejudiced ^> 7 ^here the detriment to the paity 
seeking relief is estimated at less than Rs.10,000 the amoimt of the matter in 
dispute in appeal is not of the prescribed value.{2) In suits for partition tlie 
value is that amount of the whole estate which it is sought to partition, and not 
merely of the particular share which one of the parties may olaim.{3) The 
value of mesne profits subsequent to suit is to be taken into consideration in 
calculatiiK' the ajqiealable valuc.(4) In actions of tort whe.e the damages are 
at lav-'c his not casv to define the value.fri) In a suit to enforce a mortgage- 
seou Jty fhe value is 1 he amount claimed if such amount falls short of the value 
of the mortgaged property, but it is the value of the property if this is exceeded 
l,v the amounf. due under the mortgagc.{G) Where the appeal is from the whole 
decree and the decree has given an amount, includuig interest up to the 
d-itc of the decree, which c.vceeds Rs.lU.ffOO, it is clear that the matter 

luonto be vied upon the appeal mustW wbejier he decree is or is not ri* . 
uSlv lo,. or hns not projierly ordered pai n.en of a sum exeeed- 

in^h\.10,MO. Where, therefore, ut the date of the judgment, the sum whirli 
j.-i 'rcuoventbJo is an amount (including interest) exceeding Rs.l0,00(J, there is 
an appeal to the Privy Council. But interest accruing subsequent to the date 
of the decree eanurjt be added by tlic High Courts in estimating tiie appealable 
value, ajid it is a question for the discretion of the Judicial Committee, whetJicr 
such interest should be added or not.(7) But the costs of a suit arc no 
part of the subject-matter in dispute, and cannot be used for the* purpose 
of estimating the appealable value; if they were allowed to be added to 
the piincipal sum claimed, it would be in the power of every litigant, 


(1) Moti Chanel t\ Ganga PraBad, 29 I. A. 
40, 41 (1901); B. c.. G C. W. N. 302, 304 ; 24 
A. 174; but cf. Ram Kirpal u. Rupkuar, 
3 A. 033, 035 (1881). 

(2) L)c Silva v. l)e Silva, 0 Bom. L. R. 403 
(1904) [suit Booking declaration of title to 
property valued Rb. 12,000 ; relief sought by 
establishment of title to undivided third 
shai'o (value 4000) and a partition on that 
basis with mesne profits]. 

(3) Lala Bhugwat Sahay v, Pashupati 
Nath Bobo, 10 C. W. N. 664 (1906); s. c., 3 
C. L. J. 257; but see Be Silva v. Be Silva. 6 
Bo in. L. R. 403 (1904); Motibhai u. Hari Bae, 
22 B. 315 (1896), and Nobu Goundan v. 
Kumaravelu Goundan, 20 M. 289 (1896) 
[this last suit, however, did not involvB a 
general partition]. 

(4) Dalgleish v. Damodar Narain (3iow- 
dhry, 33 C, 1286 (1900); Mohodoon Hadjoar 
V. Ritchey A. C. 193 (1893); Gooroo Bass v. 
Gholam Mowlah, Marsh 24 (1862); sec 


Ikramul Huq v. Wdkic, 113 C. 893 (1900), 
where damages claimed, but not ascertained, 
were considered in determining tiic apjwal- 
aMo value. 

(5) See Amrita Nath Mitter r. Abhoy 
Ohunder Ghosh, 9 G. W. N. 370 (1905) 
[libel], where it waB held that the plaintiff 
cannot ensure an appeal to the Privy Council 
by merely placing his damages at a sulli- 
cicntly high figure. 

(6) Benoy v, Kamalapoti, 13 C. L. J. 605 
(1911). 

(7) Gooroo Prosad Khoond v. Juggut 
Chandra (I860); 8. e., 3 W. R. P. C. 14,15 ; 
8 M, I. A. 166, 108, J69; Burga Bas ■«. 
Ramanath, 8 M. I. A. 262, 204 {I860): 
Mutusawmy Jagavera v. Vcncataswara, 
10 M. L A. 313, 320 (1805); Brindabun 
Butt V. Beharee, 24 W. R. 442 (1876); Nand 
Kifihore v. Ram Golam, 16 C. W. N. 1089 
(1912). 
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by swelling the costs, to bring any suit up to the appealable Yaluc.(l) 
If a certificate bo granted or leave to appeal given by the proper Court 
in India in a matter in which they have no jurisdiction, the Judicial 
Committee will dismiss the appeal as incompetent. But if an appeal is com¬ 
petently made, and it appears to their Lordships after argument, or is admitted 
at the Bar, that the greater part of it must fail, it is the constant practice of their 
Lordships to give relief in respect of the portion in which the appellant 
.succeeds, notwithstanding that the subject-matter of that portion of the appeal 
may bo loss than the prescribed limit. Thus where a certificate was given in 
the presence of the parties that the value of the matter in dispute on appeal 
exceeded Rs.10,000, but the appellant’s counsel, being satisfied that the appeal 
could not succeed as to the whole demand, had by his printed case and at the Bar, 
confined his argument to the question of a sum below Rs.10,000 ; /leW by the 
Privy Council that the value of the subject-matter on appeal was not reduced 
below Rs.lO,000.(2) It was held in the case of a large number of suits 
tried together and dealt with in one judgment that inasmuch as although, 
if each case were taken separately, the value was below Rs.lO,000, yet 
if taken collectively the aggregate reached that amount, and the 
cases were all dependent upon the, same judgment, leave to appeal 
should be given.(.0) 

Or the decree must involve “directly or indirectly.”—It is not 
enough that the question decided by such decree is a question of title which 
may possibly affect the title of persons, not parties to the decree, to property 
not the subject-matter of the suit in which the decree was passed and 
concerning the title to which property there is no litigation pending.(4) 
In a recent case, however, where the value had been over R8.10,000 in the 
Court of first instance, and less than that sum on appeal to the Privy Council, 
but the decision by the Privy Council would involve tlic validity of an award 
concerning larger sums, it was held that a certificate should be granted and that 
it was not noce.?3ary that a dispute respecting other property to a value of more 
than Rs.10,000 should be pending at the time of the application.(5) As to 
whether such a claim is or is not involved must depend on the circumstances 
of each case ; (6) as to the consolidation of suits, see 0. XLVI.'r. 4. 

‘ Affirms the decision.”—The question has arisen whether these words 
in the last clause of sect. 110 are limited to a mere affirmance of the decree of 


(1) Duma DaHS w. Bomanath, 8 M. I. A. 
202, 20+ (D-*- “ ; Nilmadhab v. Bifibumber, 
13 M. I. A. 85. !fi3 (1869); s. c., 3 B. L. R. 
27. 

(2) Kalka Wingh ®. ParaBaram, 22 I, A. 
08, 73, 7+ (1894); s. c., 22 C. +34. 

(3) Deonarain Singh v. Guni Singh, 34 0. 
400 (1907). 

(4) Hanuman Prasad «. Bhagwati Prasad, 
24 A. 236, 2.38 (1902). 

(5) Sri Kishau Lai v. Kashmiro, 36 A. 440 
(1913); Maofarlane v, Leclairo, 16 Moo. P. C. 


181 (1882); Mt. Aliman v. Mt. Haaiba, 1 
C. W. N. 93 (1897); Ananda Chandra Boao 
r. Broughton, 9 B, L. B. 423 (1872). 

(6) See Dalgleiah v. Damodar Narain 
Chowdhry, 33 0. 1286, 1289 (1900); In re 
Khwaja Muhammad Yusuf, 18 A. 106(1896); 
Bhogwat Sahai v. Paehupati Nath Bone, 1 
C. W. N. 564, 506 (1900) [but boo Be Silva 
I>. De SUva, 6 Bom. L. B. 403, 406 (1904); 
Aliman v. Ha.aiba, 1 C. W. N. i.xxxxiii. 
(1897). 
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the Court below. Can a “ decision ” be said to be affirmed when, although the 
“ decree ” i.s upheld, the High Court in its judgment disagrees with the findings 
of the fact of the Court below? There is no definition of the word 
“ decision ” in the Code, but this word moans the decision of a suit by 
the Court., or the decree, and not the “judgment,” i.e. the statement of the 
grounds on which the Court makes a decree. Thus, when a decision is 
affirmed it is not necessary that the Appellate Court should not only affirm 
the decree made by the Court below, but should also affirm the grounds of fact 
upon which that judgment was passed. Where an Appellate Court dis¬ 
missed an appeal, but the reasons given by it in respect of some matters of 
fact were not the same as given by the lower Court, it was hold by the 
Privy Council that the decree of the lower Court had been affirmed by the 
Appellate Court. The words “ decision of the Court ” in this section mean 
the decree and not the judgment.(l) A petitioner for leave to appeal claimed 
Rs.TT.OOO odd as the valut of the land taken under land acquisition proceed¬ 
ings. The Collector assessed the value at Rb.28,287 ; the Judge ujdield the 
Collector’s award. On appeal to the High Court (valuing the appeal at 
Ks.49,000 and odd, i.e. the difference between the CoUcotor's award and the 
amount elaimed) tlie High Court allowed the petitioner an additional sum of 
lls.TOOO. On an application for leave to appeal it was held that the decree was 
a decree of affirmance, of the firist Court’s decree, and there, being no .substantial 
qucistion of law, leave was refused. In ^ving judgment the Court said, “ No 
doubt, in one .sense it may bo said that this Court did not affirm the, decision 
of the Court below. Put we must look to the substance of the case,.' What is 
the, decree from which the present applicant now desires to appeal to tlie Privy 
Council ? He desire? to appeal only against the decision of this Court 
so far as it affirmed the decision of the Court below; nothing else. This 
seems to be, in substance, as far as the subject-matter of appeal goes, a 
decree of affirmance. If the decree of this Court had been properly drawn, it 
would have dismissed the appeal except to the extent that the additional sum 
was given. (2) 

“ Substantial question of law.”—In the first place it must appear 
that the question is one of law.(3j It does not follow that because it would 
bo such a question in England it is so here. Thus according to English law 
it is for tiro Judge .and not for the jury to determine what is reasonable and 
probable cause in an action for malicious prosecution. The jury finds the facts; 


{]) TaBsadiiq Rasul Klian r. Kashi Rain, 
r. a. ri, so {i902); b. c., 25 A. 109, 114 ; 
7 a W. N. 177 ; 5 Jif.m. L. R, 100 : practi- 
rally overruling Ashghar Keza r. Hydor 
Rpza, 10 C. 287, 299 (1889). fire oIbo 
'riionipson V. Calcutta Tramways Co., 21 
C. 529, 526 (1894) ; Beni Rai ?>. Ram X^khon, 
20 A. 907 (1898); 7/t re Viahwambhor, 
20 31. 099 (1895); .Sundarbibi llishefihar, 
9 A. 99 (1880). In Bankc Lalt v. Jagat 
Narain, 29 A. 94, 97 (1900), this qut'.st-ion 


was raiawi, but it wan not necessary to 
decide it. Banga k Pukai, 19 C. Ji. J. 501 
(1910). 

(2) Srcc Nath Ray*j\ Secretary of Stato 
for India, 8 C. W. N. 294 (1904). 

(3) Sec as to this limitation In re Fcda 

llosstdn, 1 491 (1890), which was bold not 

uUra vires of tho Indian legislature as a 
curtailment of clause 99 of the I./etter8 
Patent. 
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the Judge draws tlie proper inference from the findings of the jury. In that 
sense the question is a question of law. But where the case is tried without a 
jury there is really nothing hut a question of fact, and a question of fact to he 
determined by one and the same person. Where the Courts in India come to 
the same finding about the existence or non-existence of reasonable and pro¬ 
bable cause there is a concurrent finding on a question of fact, and no certificate, 
under sect. 600 certifying that the appeal involves a substantial question of 
law, should be given.(1) Where no question of law, either as to construction 
of documents or any other point, arises on the judgment of the High Court, 
a id there are concurrent findings on the oral and documentary evidence, no 
appeal will be entertained.(2) Wliere the order allowing leave to appeal ran, 
“ There seems to be a point of law, which, however, does not appear to have 
been argued here,” the appeal was dismissed as the leave was granted contrary 
to the provisions of the (’ode.(3) The question of law involved must be a 
“ substantial ” (4) one, which in the case cited was suggested to mean a 
question of great public or pnivate imp)0rtancc.(.5) Whether, however, the 
question is “ substantial ” or not must depend upon the ciicumBtanccs of each 
case, and the reported decisions are of value only as illustrations of the appli- 
c.ition of the general yiriuciple. Tlic construction of a deed of IIAanama was 
liold to be such a question.(G) But the rejection of an application lor admission 
of additional evidence, in tlie Apipcllate Court is not.(7) The High Court has 
rcfu.sed an appeal upon a mere question of practice, such as an order for 
inspection of documents.(8) Lastlj% if there is a pioint of law, which is also 
“ .substotitia!,” it must be “ inmlvrd ’ in the ajipeal. The word “ involve 
implies a c.r>n.sidc,ral)lc. degice of neces.^it}'. It docs not mean that in certain 
contingencies a question of law might possibly arise. Tlie practice of the 
Privy Couii(;il is not to Interfere with concurrent findings of fact of the Courts 
bel<)w.{9) If the High Court is right in holding that there are concurrent findings 
of fact, the inference is that the Privy (touncil will decline to go behind 
those findings. No doubt it was held by Pontifex, J., (10) that the 


(1) Pcslonji Moili r. Qucnii Insurance Co., 
2.') 1’-. ;!32, 331) (liKKI). .See also Hariah i>. 
Nisliikanta, 2H 0. Hiil, 593 {1001); Kainayya 

Sivoyya, 24 M. 549, 553 (iOOO). 

(2) Toolfioy Poraaufl v. Ponayck MiR9t*r, 
23 T. A. 102. U)5 (,1891)); a. r., 23 C. 018 ; In 
tlio matlior of tho Petition of F(‘(la Hoascin, 

I 0. 431, 11 ’ (1870); NLrbhai Dasa v. Kani 
Kuar. 10 A .-'71 (1804); SukalbuUt Man- 
(Irani v. Halm t.il Mamlar, 28 0. 100, 104 
(1901); a. c., 5 < . W. N. 455. Bui concur¬ 
rent (indinga that ihoro is no evidonco arc 
decisions oC law : Itarondra Lai i>, Hari Daai 
Debi, r. 0., 19 (.1 L. J. 484 (1914). 

(3) Karuiipanam v. Hrinivaa, 25 M. 215 
(1901); a. e., 11 0, W. N. 24 ; 4 Bom. L. K. 
248. 

(4) In re Visbwambliar Pande, 20 B. 699, 


703 (1895). 

(5) Bhuja All ?>. Ram Kuar, 20 A. 118 
(1897); Hanuman Prasad v. Bhagwati 
Prasad, 24 A. 236, 238 (1902). 

(6) Aliman i’. Hosiba, I C. W. N. Lxxxxin. 
(1897). 

(7) In tho goods of Prem Chand Moonslico 
Upondra v. Gopal, 21 G, 484, 48C (1894), in 
which it was also held that tho costs of a 
rejected application for leave to appeal to 
Privy Oonncil should not ho includod in the 
costs of tho appeal already dealt with. 

(8) Sonhai «. Ahmcrlbhai, 9 Bom. H. 0. R. 
398, 401 (1872). 

(9) Chiman Lai v. Hari Chand, P. 0., 18 
C. L. J. 71 (1913). 

(10) In Moran r. Mittn Bibeo, 2 C. 228 
(1876). 
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q\lestioa^ ot law Teferved to were net limited to questions arising out of tte 
facts concurrently found by the Courts below, fliat view was subsequently 
accepted by fiaitli, C.J. and Priusep, but it seems with some doubt. 
ThiB virw wHft .•icvepied bv Rauade, .f., (2) t-Iiough Jardino, J., refrained from 
^jiy opinitm <«i iho point. Rut when once if; is borne in mind tLat 
tio lust paragraph^ of mit. IJ(* jias reference fo tiie practice of the Privv 

£nZgs of TairoTS Courfa to “/ 'f tbe conouiient 

oau arise so long as tJie Pr.Vv P . ™«’«gardftd, a question which never 
ffct. i.s a .substantial 5ue2oYonr'S:;'-’ of 

mvolve.s.” (3) Where a discretion is ! Y 
will not allow an appeal against the exerdse nf“ui 
against a mere decree as to costs.(4) ***"“'" discretion, r.g. no appeal 

lill™ ”■ 

>» osc, IOC. 202. 29.'; (1884), ,mto. 
am/" " l’antlit,2« n. «9i) 

c 1 ir 'i M Mandrani 

™’‘'>d«r, 2,8 C. m, m cm) it 

was liold that Oopinatl. Jlir|,a( (io]„ek 


(Hiundcr ffiioBP, must bp taken to have 
a-™ ovemded by the Privy (k.uneil in Tuisi 

Shri It’ -'YY .^pparow ,.. 

.- "■■■■”*. 
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113. Subject to such conditions and limitations as may be [5.817.] 
Reference to High ' frescribed, any Court may state a case and 
Court* refer the same for the ofinion of the High 

Court, cmd, the High Court may make, such order thereon as it 
thinks fit. 


Reference.—See, notes to 0. XLVI. r. 1. 

114. Subjeet as aforesaid, any person considering himself [s. 623.] 
™ aggrieved— 

nCwBW oo ^ 

(a) by a decree or order from which an 
appeal is allowed by this Code, but from which no 
appeal has been preferred, 

{b) by a decree or order from which no appeal is allowed 
by this Code, or 

(c) by a decision on a reference from a Court of Small Causes, 
may apply for a review of judgment to the Court which passed 
the decree or made the order, and the. Court may make such order 
thereon as it thinks fit. 

Application for review of judgment.—Save for the words in italics 
this section corresponds with a portion of sect. 376 of Act VII. of 1869 as modified 
by a portion of sect. 623 of Act X. of 1877. In Act VIII. of 1859 the clauses (o), 

(h), and (c) lan “hy a decree of a Court of original jurisdiction from •which no 
appeal shall have been preferred to a Supreme Court, or hy a decree of a District 
Court in appeal from which no appec I shall have been admitted by the Sadder Court, 
or by a decree of the. Sadder Court from, which either no appeal may have been pre- 
ferred to Her Majesty in Council, or an appeal having been preferred no proceedings 
in the suit have been transmitted to Her Majesty in Council.” Their present form 
was given by the Code of 1877 save that by the present section the words “ by 
this Code ” have been substituted for “ hereby ” and “ decision ” for “ judgment.” 

The remaining words in italics are new. 
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The terms of this section are repeated in 0. XLVil. r. 1, where tlie Tcmainder 
of sect. 623 of the Codes of 1877 and 1882 is given. Order XLVII. substantially 
contains the provisions of the Chapter on review of judgment in the Codes of 
1877 and 1882. See notes to 0. XLVII., post. 

622.] 115 . The High Court may call for the record of any case 

Revision which has hem decided hj any Court subordinate 

to such High Court and in which no appeal lies 
thereto, and if such subordinate Court appears— 

(a) to have exercised a jurisdiction not vested in it by 
law, or 

{b) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, 

the High Court may make such order in the case as it thinlcs fit. 

Kevision.—The revisional power has been held to be not .an inherent 
power, but one conferred by statute; and t.h.at while a power of super¬ 
intendence is given to the High Courts over all Courts, the revi.sional power 
in the case of each brunch of jurisdiction is the creation of scprirate and 
di.stinct legislation.(l) .lui-isdiction has been gcner.ully divided into original 
(whether ordinary or extraordinary) and apfudLate juri.sdiotion. Differing 
views have been held upon the question whether the power of revision under 
this section, and of sujicrintendence under clause. 1.5 of the High Courts Act, 
21 & 2-5 Viet. c. 101, comes or does not come under the head of appellate jutis- 
di(!tion.(2) In the former view, the capital distinction is between juris¬ 
diction which is original, and jurisdiction whieli is not original, irrespective of 
the oircumstiinces and conditions in which the latter is to be exercise 1. Appel- 
lafe jurisdiction may thus bo exercised in a variety of forms—as in what 
is commonly known as appeal, revision, or supcTintendpnoe.(3) In the latter 
view, appc.al, revision, and superintendence, though distinct from original 
jurisdiction, come under different hoAida of jurisdictions—-viz. appellate, 
revisional, and superintending.fl) The Code of 1859 gave the Courts no 


(1) Salig Ham v. Rainji Lai, 28 A. ,654,.i6.6(> 
(1906), and thoroforo, on the latter ground, it 
was hold that tho High (lourt could not, in 
the exorcise of criminal revisional powers, 
interfere with a sanction to prosecute given 
by tho Civil Court; Maahar Hasan v. Said 
Hasan, 31 A. 38 (1908). 

(2) Sec judgments of Full Bench in Chap- 
pan V. Moidin, 22 M. 68 (1898); and see 
Shew Prosad Hungshidhur p. Earn Chundcr 
Haribux, 41 C, 323 (1913). 

(3) Clmppnn ?>. Moidin, supra, pn 8nbra- 
mania Ayyar, .T„ at pp. 80-8,3. 

(4) Tb., per Davies, .1., si, p. 85;'~and see 


Sarat Chandra v. Brojo Lai, 30 C. 986, at p. 
988 (1903). “Revisional jurisdiction of the 
Court is not necessarily a part of its appel¬ 
late jurisdiction, for a Court which has no 
appellate jurisdiction over another Court may 
still exorcise revisional jurisdictiou over it,” 
per Sale, .1,; s. c., 7 C. W. N. 843. It has 
also been hold that a power of revision is 
not on incident of appellate powers, but, on 
the contrary, can only be exorcised where 
there is no appeal: Khoja SIdvji v. Hnshani 
(lulam, 20 B. 480 (189,6). See post, note on 
“ Appeal.” 
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revisional powers. By clause 15 of the High Courts Act, 24 & 25 Viet. c. 104, 
which was passed on August 0, 1861, each of the High Courts which were 
thereafter to he established under that Act were given a power of supoi- 
intendenee over all Courts subject to their appellate jurisdictions. The 
Presidency High Courts were not established until the issue of their 
first Letters Patent in 1862; but before that date, Act XXIII. of 1861, 
which was passed on August 28th of that year, gave in sect. 35 powers of revision 
in a very restricted form to the Sudder Court. Under that Act, the 
Sudder Court might call for the record of any case decided on apjieal 
in which no further appeal lay if the Subordinate Court, on hearing the appeal, 
appeared to have exercised a jurisdiction not vested in it by law. When, 
therefore, the High Courts were established, among the powers vested 
in it were those of revision given to the Sudder Court under sect. 35 of 
the Act of 1861, which is the basis of the present section.fl) The power of 
revision was thus limited to cases decided on appeal where the lower Court had 
exceeded its jurisdiction.{2) 

The question then arose as to the nature of the jurisdiction given by clause 15 
of the High Courts Act. It was held by a Pull Bench of the Allahabad 
High Court that the Letters Patent conferred no powers of revision, 
that in such matters the High Court had only such powers as the Sudder 
Court iiad, and that the power of "superintendence” conferred by the 
High Courts Act gave the Court no revisional power, no power to interfere 
with or set aside the judicial proceedings of a Subordinate Court, but 
that clause 15 (ionfen-ed on the High Court administrative authority and 
not judicial powers.(3) In a subsequent Full Bench of the same Court,(4) 
the Judges said that they wordd prefer not to use the terms “administrative 
authority” or “judicial powers,” or “judicial siijrerintendence,'’ as without 
giving exhaustive definitions of the words which it might fail to do, the Court 
might by using them lead to future difficulty, and that each case must 
be considered as it arose. That the authority of the High Courts under this 
claus(! is not merely administrative, appears from a decision of the Privy Council 
approving the judgment of the Calcutta High Court., which, holding that 
it could interfere with orders passed without jurisdic.tion, stayed pro¬ 
ceedings on one order and quashed anothcr.(5) There has been, no doubt, 
a disinclination, and rightly, on the part of some Judges, to rigidly define what 
tliey (%i,n, or cannot, do by way of their powers of superintendence. 


(1) Seo Clmppan v. Moidin, 22 M. 88, at 
p. 9S(]8i).- • and Show Pi’osad Rungshidhur 
V. Ram Ctum-i.T Haribux, 41 0. 323 (1913); 
and Vamnlcvail ■. Sankaran, 22 M. L. .T. 00 
( 1011 ). 

(2) Whilst the Act of 1801 dealt with 
excess of jujlsdiiition, tho present Code e.x- 
tonds equally to a refusal of jurisdiction by a 
Clourt tlirougb a misconception of its autho¬ 
rity : Shiva Nathaji v. Joma Kaahinath, 7 B. 
st p. 352. 

(3) Tej Ram p. Harsukli, T. A. lOI, 104 


(187.5), E. B.; see Ohappan r. Moidin, 22 M. 
68, at p. 99 (1898). 

(4) Muhammad Sulaimn-u r. Fatima, 9 A. 
104, 106(1886). 

(5) Nilinoni Singh v. I'aranath Mookerjoe, 
9a 295,2n7,299(lS82),P. 0.; andsoooaaes 
cited p09l; and see Gobind v. Kunja, 10 
0. Tj. .1.407, 413 (1909) (clause 1.5 of tho High 
Courts Act authorizes the High Court to 
revise ord<!r3 of sulxirdinate Courts); Shew 
Prosad Bimgshidhur r. K,am Ohunder 
Haribux, iiipra. 
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whicli have been said to be very wide.(l) Certain limitations have, however, 
been laid down which will ordinarily govern the Courts, there being a residue 
ol undefined jurisdiction to which the Court may have recourse in cases of an 
unusual charaoter.(2) 

Sect. 622 of the Code of 1877 was the same as that of the last Code, except 
that the words “ or to have acted in the exercise of its jurisdiction illegally, or vnth 
material irreg^dariiy,” were not in it. It thus extended the power of revision, 
which was no longer limited to cases decided on appeal, and which might 
be exercised not only where the Court exceeded its jurisdiction but declined 
a jurisdiction, which was vested in it. Lastly, by sect. 92 of Act XII. 
of 1879, the words italicised were added; since when the section retained 
the same form. A.= regards the amendments now cSected, which are of an un¬ 
important character, vide post. 

As regards the Charter Act, it has been held that the High Court 
will interfere where the Court has wrongly declined jurisdiction,(3) or has 
exceeded its jurisdiction,(4) that is in the first two contingencies mentioned 
in this section. If, however, the Court has jurisdiction it will not (ordinarily 
at least) interfere merely because the order passed in such jurisdiction is erroneous 
either in law or fact.(5) An erroneous decision by a Court having jurisdiction 
can only properly be corrected by appeal, and if the right of appeal 
does not exist the same results which ah appeal would give cannot be arrived 
at indirectly.(6) While these rules are of general application in cases of an 
ordinary character, there is a residue of jurisdiction which the Courts 
have left undefined. So where the Court had jurisdiction to entertain a suit, 
but passed a decree therein which was contrary to law and was incapable of 


(1) In re Siddosliwar Boral, 4 C. W. N. 30, 
38 (1899); In re M^dho Kam, 21 A. 181, at 
p. 182 (1899); Mohunt Bhagwan v. Khettcr 
Moni, 1 C, W. N. 617 (1896) [tke law having 
advisedly and widely left this power un- 
limited, it is not desirable to limit it by 
any hard-and-fast rule, but a party’s claim to 
interference is very much weakened when he 
has another remedy provided for him by law], 

(2) Vide -post 

(3) See eases collected in editor's note to 
Toj Ram v. Harsukh, 1 A. at p. 104. In re 
Gobiud Koomar Chowdliry, B. L. R. (P. B.) 
714 (1867); In re Mathra Parshad, 1 A. 296 
(1876) j In re Lukhykant Bose, 1 C. 180, at 
p. 182 (187C); Ram Lall v. Janki Mahatoon, 
4 C. h. R. 14 (1879); Girdhari Singh v. 
Hurdeo Narain, 3 I. A. 230, 238 (1876) 
[refusal to confirm sale]. And see Mohendra 
Sundar v. Dinabandhu, 19 C. L. J. 16 (1913), 
jurisdiction refused by mistaken return of 
plaint. 

(4) Nilinoni Singh v. Taranath Mookerjee, 
9 C. 295. 297, 299 (1882), P. C.; In re 
Lukhykant Bose, 1 C. 180, at p. 182 (1876); 


Ram Lall v. Janki Mahatoon, 4 C. L. R. 14 
(1879); in the case re Siddeshwar Boral, 
4 C. W. N. 36 (1899), the Court passed an 
order without any evidence and thus without 
jurisdiction; and soo cases cited in editor’s 
note to Tej Ram v. Harsukh, 1 A. at p. 104. 

(5) Tej Ram v. Harsukh, 1 A. 101 (1875); 
In re Chunder Nath Sen, 2 0. 293 (1876); 
Muhammad Sulaiman v. Patima, 9 A. 104 
(1886); In re. Lukhykant Bose, 1 0. 180 
(1876) [the Court will not interfere where 
no question of jurisdiction is concerned]; 
Ram Lall v. Janki Mahatoon, 4 0. L. R. 14 
(1879) [clause 16 applies whore the Court dis¬ 
claims or acts beyond its jurisdiction]; In 
re Madho Ram, 21 A. 181 (1899); Corpora¬ 
tion of Calcutta v. Bhupati Roy, 26 C. 74, 76 
(1898); and see cases cited in editor’s note to 
Tej Ram v. Harsukh, 1 A. at p. 104. 

(6) See Venkubai v. SUkkshman, 12 B. 617 
(1887) [clause 16 does not give a right of 
appeal whore none exists at law] ; In re Da 
Costa, B. R. (F. B.) 432 (1866); In re 
Lukhykant Bose, 1 C. 180 (1876). 
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execution, the High Court interfered to set matters right.(l) Generally, 
the High Court will direct a Subordinate Court to do its duty oi to abstain 
from taking action in matters of which it has no cognizanoe.(21 It will 
direct it to do that which is legal; and correct that which is illegal in its pro- 
eeedings,(3) and will correct abuse of powers by a Subordinate Court.(4) 

From the above review of the case law it will appear that to a large extent 
clause ID and this section cover common ground. In neither case will these 
extraordinary powers be exercised where matters can be corrected by appeal. 
In neither case (in that of the Charter ordinarily at least) will the Court interfere 
in such a way as to give a party the benefit of an appeal when the 
law says that he is not to have one. In both cases the Court will inter¬ 
fere where jurisdiction is concerned. The section applies also expressly 
to cases of illegal exercise of jurisdiction and materfal irregularity. It will 
Ihcrcfore be, as regards judicial matters, only necessary to resort to the 
Charter Act in cases in which the revisional powers given by the Civil and Criminal 
J’roccdurc Codc.s do not apply; (5) or where it is doubtful (6) whether 
they do apply by reason of the nature of the proceedings sought to 
be corrected ; (7) or where the order, passed in proceedings which, considered 
apart from the matter complained of, are subject to the ordinary revisional 
powers, is of a very peculiar character; (8) or in cases where the administrative 
authority of the High Com-t is required to be invoked. Courts in the exercise 
of superintending powers will not ordinarily interfere, except in cases of grave 
and otherwise irreparable injustice.(9) 

As regards other revisional jurisdictions, the Bombay High Court has inter¬ 
fered under Eeg. II. of 1827 (Bom.).(10) Sect. 25 of the Provincial Small Cause 
Courts Act (IX. of 1887) provides that the High Court, for the purpose of satis¬ 
fying itself that a decree or order made on any case decided by a Court of Small 
Causes was according to law,{11) may call for the case and pass such order with 
respect thereto as it thinks fit. In a recent case in the Calcutta High Court 
where an application (under sect. 41 of the Presidency Small Cause Courts Act) 
for the recovery of the possession of immoveable property had been refused on 


(1) Abdullah o. Salaru, 18 A. i (1896), 
where the Court deseribod the circumatances 
of the case as extraordinary. 

(2) Tej Bam v. Harsukh, 1 A. 101 (1875); 
Muhammad Sulaiman v. Eatima, 9 A. 104 
(1880). 

i'.i) In re Gobiud Koomar Chowdhry, B. L. 
R. (P. B.) 714 (1867). 

(4) hi re sruleshwar Boral, 4 C. W. N. 36 
(1899). 

(5) Bee In re Madho Ram, 21 A. 181, at 
p. 182 (1899), where it was held that the case 
was not a criminal proceeding and did not 
fall under this section. 

(6) In re Siddeshwar Boral, 4 C. W. N. 
36 (1899), where it was left undecided 
whether this section applied. 

(7) See In re Madho Ram, aupra. 


(8) See Abdullah v. Salaru, 18 A. 4 (1895). 

(9) Ismalji v, Macleod, 31 B. 138 (1906); 
Amjad Alit’. All Hussain, 15 C. W. N. 360 
(1910); Chandi v. Kripal, 16 C. W. N. 682 
(1911). 

(10) Girdhorlal v. Lallu Jagjivan, 20 B. 60 
(1894); hut see repealing Act XII. of 1873. 

(11) That is, to see whether there has been 
a material misapplication or misapprehension 
of law or material error in procedure: Mu¬ 
hammad Bakar v. Bahai Singh, 13 A. 277 
(1890); but see per Fulton, J., in Bai-Jasoda 
V. Bamansha, 23 B. 334 (1898), at p. 340. As 
to erroneous decision of fact, see Bai Jasoda 
V. Bamansha, 23 B. 334 (1898), at p, 338: 
Turner v. Jagmohan Singh, 2 A. L. J. 297 
(1905), whore the Court interfered. 
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the ground that the relationship of landlord and tenant had not been established, 
and it had been held by a single Judge sitting on the Original Side that (assuming 
that this refusal was erroneous) the High Court was not justified in interfering 
under this section, it was held on appeal that the High Court had a right of 
revision and that this order was a judgment.(l) It is generally agreed that this 
iwovision gives no right of appeal either on law or fact; (2) that the exercise 
of the power given is discretionary,(3) and that the High Court will be slow 
to interfere when substantial justice has been done, though technically the 
plaintifi or defendant may have a legitimate ground of attack or dofenoc.(4) 
It is also established that there is no rule that a Court cannot act under sect. 26, 
except in eases in which it might act under the present section.{5) The High 
Court’s power of interfering in revision conferred by the Provincial Small Cause 
Court Act is wider than the power conferred by the present secliun.{6) Tlic 
Allahabad High Court has, however, in several cases considered that the discretion 
to be exercised under sect. 25 should be ordimirily guided by the same cunsidcra- 
tious as those which governed the application of this seotion,(7) though a Judge 
is not absolutely bound to refuse any application under sect. 25, which could 
nut be admitted under the present scction.(8) The Bombay High Court, how¬ 
ever, has held that the provisions of the present section do not afford a safe 
guide for the exercise of jurisdiction under the Provincial Sjnall Cause Court 
Act, since the wording of the two sections is wholly different, that of the Small 
Cause Court Act being of the widest description and (conferring the most ample 
discretion on the High Court, whilst Uiis section ought to be construed in a 
restricted and Ihnited seuse.{9) Wliat the order should be where tiie tiourt 
determines to interfere must depend entirely on the circumstances of the case.(10) 
(Sect. 48 of the Guardians and Wards Act is subject to the provisions of this 
section.(ll) 

As to analogous remedies in English law, see case noted helow.(12) 


(1) Show Prosad Bungshidhur v. Ram 
Cliutid(jr Haribux, 41 C. 323 (1913). 

(2) Muhammad Bal^r v. Bahai Singh, 
13 A. 277 (1890); Poona Municipality v. 
Raniji, 21 B. 2D0, 264 (189.6). 

(3) Muhammad Bakar v. Bahai Singh, 
supra ; Poona Municjipality v. Rainji, supra. 

(4) Poona Municipality t>. Kamji,! sujvra, 
at p. 255 ; Muliammad Bakar v. Bahai Singh, 
supra. 

(5) Sarnian Dal v. Khuhan, 10 A. 47G 
(1804). 

(0) Turner v. Jagmuhan Singh, 2 A. L. J. 
297 (1905); MeOarron V. Welti, 27 A. 192 
(1904).. Seo Shew Prosad Bungshidhur v. 
Ram Chunder Haribux, 41 C. 323 (1913). 

(7) Barman Lai v. Khubuu, 10 A. 476 
(1894) [the Court “ added before the decisiou 
of tho Privy Council in Amir Hasson r. Sheo 
Baksh,” supra]; Raghu Nath v. OiBcdal 
Liquidator, 15 A. 139 (1893); Sarracji Lai v. 
Khuban, 17 A. 422 (1896), in whieh last two 


cases, as in tho next, tho Court refused to 
interfere on the ground that tho lower Court 
had orred upon the (juestion of limitation. 

(8) Vias Ram v. Ralla Ram, 21 A. 89 
(1898). 

(9) Poona Municipality v. Kamji, 21 B. 250 
(1895); and see Bai Jasoda v. Bamansha, 23 
B. 334 (1898). 

(10) Bai Jasoda o. Bamansha, 23 B. 334 
(1898), at p. 340, whore tho Court, instead of 
remitting tho ease for a new trial, reversed 
the decree dismissing the suit and ijassed a 
decree for the plaintilf; see Bchi'am V. 
Ardeshir, 27 B. 663 (1903), at p. 574. 

(11) Nagardas Vaoluoj v. Anandrao Bhai, 
9 Bom. L. R. 496 (1907) [and an order made 
under that Act can bo altered, rescinded, or 
set aside; s. c., 31 B. 590]; Beotharama 
Bhagavatar v. Voukatagiri, 17 M. L. J. 199 
(1907). 

(12) Shiva Nathaji v. Jomu Kushiuath, 7 
B. 341 (1883), at p. 359. 
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High Court.— The power oi revinion under this Bection holongs to the 
High Court only, it helng intended that it should he exercised in correction only 
of such errors as were not open to appeal, and within certain specified limits.(1) 
Under the Charter Act the Chief Justice determines what Judges shall constitute 
Benches to hear suits and application8.(2) 

“ May call for.”—The section gives discretionary power to the High 
Court to interfere or not.(3) In the case cited helow,(4) Sir Arnold White, 
C.J., stating that he “ would he glad to find some mode of escape,” yet con¬ 
sidered that if he was satisfied that the Court of first instance or Court of Appeal 
had exercised a jurisdiction not vested in it by law, he was bound to interfere 
and exercise the powers conferred by the section. Tliis, however, it is sub¬ 
mitted, is not so. The word “ may ” governs the whole section, and indicates 
a discretion whether the ground upon which inteiderence is sought is one of juris¬ 
diction or illegality, or materud irregularity, and the concluding words are, 
that the Court may pass such order as it thinks fit. So where an order was 
passed without jurisdiction, but no objection was taken before the District 
Court, the High Court declined to interfere, as if it were to set aside the order 
of the District Court it would have the effect of placing the opposite party in 
the position of being obliged to bring a suit to establish the right which he claimed, 
1 hough the period within which he was entitled to bring that suit had elapsed ; 
ill other words, it would be placing him under an obligation to bring a suit that 
primd favic would be barred under the Limitation Act.(.5) So also in an earlier 
case the Calcidta High Court okserved as follows :—“ Now, as the order of Ihe 
Judge in*this matter, although passed wdthout jurisdiction, was really a right 
order, and had merely the effect of getting rid of the decision of flic first 
Court, which was wrong, we think we ought not to make any order in 
this case.” (G) 

A forlidri, the same freedom exists as regards illegalities and irregularities. 
Bo tiic High Court, in tlio under-mentioned casc,(7) declined, under the circum¬ 
stances, to iiitci'fere, even tiiougli tJie orders complained of were made irregularly. 
Thus a Munsif granted a review on a ground on which it was held it could not 
legally have been granted. His oixicr in review, however, had the effect of 
making the decree a right, instead of a'wrong, decree. The District Judge 
nllovi ed an appeal from that order on grounds which, having regard to sect. 029 


(1) Kaghunatli Diw v. Itaj Kumar, 7 A. 
ii7«, at p. 281 (1884). 

(ii) llamadliiu v. 8cwbalalc, 37 C. 714 
(JOJO); but t*oo Faladhar Maiti r. Choytonna 
Haiti, 3U C. . ''H (1903) [itiviniun of order of 
Prceidenc^ tSm-il Cauao Court]; and sco 
R. V. Har IVasiid Das, 40 C. 477 (F. B.) 
(1913). 

(3) Muhammad Naiin-ul-lah v. liisan-ul- 
lah Khan, 14 A. 226 (1892), at p. 232; 
CooVc V. Equitable Coal Co., 8 C. W. N. 021 
(1904), at p. 024; Shiva Nathaji t>. Joma 
Kaahiiiath, 7 B. 341 (1883). 

(4) Ramosamy Chcttiai’ v. On-, 20 M. 170, 
178, 179 (1902); and floo Sarnam Tewari v. 


Sakina Bibi, 3 A. 417 (1881), at p. 422, per 
Straight, J. 

(5) Bayaram Jagjivan r. (lovardhantlas 
Bayaram, 28 B. 468 (1904). See alao Na- 
theka V. Abdul Alii, 18 B. 449 (1893), at p. 
452, where, however, it was said that the 
applicant was not without hia remedy by 
suit. 

(6) Bhoyrub Chunder v. Wajedunniasa 
Khatoon, 0 C. L. R. 234, 230 (1880). 

(7) In re Basharat Ali, 24 C. 133 (1896); 
and sec Ramrao v, Balaji, 20 B. 630 (1895), 
where the Court declined to further the 
execution of an irregular decree. 
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of tlie last C'oik', weic, it was held, not open to him. On application for revision 
of this Appellate order, it was held that the proper course was to set aside only 
the District Judge’s order, and to leave standing the order of the Munsif granting 
a review, which order, though wrong in principle, was, it appeared, right in its 
results.fl) In an applieation under this section, the extraordinary jurisdiction 
is invoked, and the Court must be on its guard against its being abused, merely 
because the lower Court has faUon into formal error.(2) Again, the Court does 
not interfere if the result of any irregularity on the part of the lower Court has 
been to promote the justice of the case.(3) In short, it is this justice of the case 
and not any mere technicality which will inlluence the Court's interference. 
It has been held that the Court eamiot interfere under this section on the ground 
that an order is inexpedicnt.(4) Assuming that the section applies, the Court is 
not bound to act under it in every case.(5) 

As the power is a diseretionary one, the Court may refuse to intericic where 
there has been laches or delay in moving the Court, (6) inasmuch as delay, unless 
explained, is evidence of absence of real injury and ground for complaint, and 
may, where it is considerable, prejudice the position of the opposing party, and 
if by his laches a party has failed to avail himself of other remedh's open to him, 
he has no claim to invoke the extraordinary jurisdiction of the Court. The 
Coiut will, in all cases, regard its exorcise of tlic extraordinary jurisdiction as 
discretional, and .subject to considerations of the importance of the particular 
case, or of the principle involved in it, of delay on the part of an applicant, and 
of his merits with respect to tlm case in which the interference of the Court is 
sought.(7) 

The Court will not, as a rule, interfere in revision with an exercise of discretion, 
though it may not approve of it.(8) It was held that even if a party were not 
entitled to appeal to have a decree against him set aside, the error of the lower 
Court could be conocted under this section by a direction to exercise the dis¬ 
cretionary powers given by sect. 554 of the last Code.(9) 


(1) Abdul Sadiij v. Abdul Aziz, 21 A. 1S2 
(189S). 

(2) Nana Bayaji t>. Pandurang Vasudcv.il 
B. 97 (18S4), at p. 99, per West, J. So also in 
oxecuUon-proceedings tlio Court will look at 
the Bubstanco oi the tranaaction, and will not 
bo disposed to set them aside upon mcro 
technical grounds when they find them to be 
substantially right: Narayanasaird v. Natesa, 
16 M. 424 (1892), at p. 428. 

(3) Cooke V, Equitable Coal Co., 8 C. W. 
N. 021, 624 (1904). But soo Brajabala v. 
Gurudas, 3 C. L. J. 293 (1906); and Oopal v. 
Notobar, 16 C. W. N. 1029 (1912). 

(4) Petition of Nowal Singh, 34 A 393 (1912). 

(5) Bam Singh v. Salig Earn, 28 A. 84, at 
p. 86 (1905). 

(6) Hurga Prasad v. Shoo Charan, 4 A. 164 
(1881) [in which the Court refused to inter- 
feie, there being a delay of nearly sevootoen 


months]; Bubbaya v. Yellamma, 9 M. 130 
(1885), at p. 133 [where the petitioner liad 
not taken the proper steps in the liistrict 
Court]; Shiva Nathaji v. Joma Kashinath, 
7 B. 341 (1883). In Balmakund v. Shoo 
Jutan, 6 A. 125 (1882), the petitioner was 
held not fairly chai-geable with laches, Punna 
Lai V. Seth Cowsji, 26 P. E. 1914. 

(7) Shiva Nathaji e. Joma Kashinath, 7 B. 
341 (1883), E. B.; Maharajah of Burdwan v. 
Apurba Krishna Eoy, 15 C. W. N. 872(1911). 

(8) Vasudeva v. Chinnasami, 7 M. 684, 586 
(1884); Bai Devkorie. Lalehand Jivandas, 
19 B. 790, 793 (1894); Eayachand Maya- 
chand v. Saltan Eahimbai, 18 B. 347 (1893); 
In re Venkateswara, 10 M. 98 (1886); Lin- 
gammal v. Chinna Vonkatammal, 6 M. 227 
(1883); Kamanathan v. Ananthanorayana, 
33 M. 412 (1909). 

(9) Seshadri v. Krishnan, 8 M. 192 (1884). 
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The High Court can interfere under this .section of its own motion, and 
without an application made to it by a party to the suit.(l) Eevisional pow'er 
has been exercised on the application of a pre.-craptor in regard to a sale; (2) 
of a Collector in regard to an order under sect. 412 of the last Code; (3) and on 
the report of a District Judgo.{4) But the High Court will not interfere on a 
reference by the Collector with a Maiulatdar’s decision in a pos,seBsory .suit. The. 
aggrieved party can himself apply to the Court,.(5) 

“ Any case."—The matter must be a civil one, and also one in which there 
is no remedy by way of appeal. Mahinood, J., was of opinion that the word 
.should be understood in its broadest and most ordinary sense, including all 
adjudications whi<di might constitute the subject of appeal or revision.(6) It 
has, however, been a matter of dispute whether the section applies to inier- 
locut.ory orders when there i.s an appeal from the final decree. The Calcutta 
High Court has held that there is nothing in this section which prevents the 
Higli Court from setting aside an interlocutory order, and that the word “ case ” 
is wide enough to include such an order, and the words “ records of any case ’’ 
include so much of the proceedings in any suit as relate to an interlocutory 
order.(7) The Bombay,(8) Allahal)ad,(9) and Madras (10) High Courts answer 
tlie question in the negative, and in a recent ease in the Calcutta High Court 
i.h<' question has been considered doubtful.(ll) 

It may be that tin- word “ case ” is wide e.nough to iiwdudi^ an interlociitoi-y 
order, but it must be controlled by due regard to the purpose with which this 
section was framed, winch w'as to enable the party to a suit to get a decision 
or ordeJ of a lower Court rectified where there would otherwise be no remedy. 
Tt is on this ground, therefore, that it lias been held that an application under 
this section cannot be entertained in the case of those interlocutory orders 
against w'hich, thoiigh no immediate appeal lies, a remedy is supplied by sect. 


(1) Andrew Anthony v. Dupont, 4 M. 217 
(1881); (ioliun Mahammad v. Saroda Mohan, 
4 C. W. N. 895 (1900) [di.st., Mahomed 
Foyez v. (loluck Das, 7 0, L. R. 191 (1880)] ; 
I’uranMal V. Janki Fershad,28 C. 080(1901); 
B. c., B C. W. N. 114 ; Secretary of .State e. 
Jillo, 21 A. 131) (1898); Dehi Da.*! v. Eja« 
lliiHain, 28 A. 72 (1905); Baikanta v. 
Satu, 38 a. 421 (1911). 

(2) Bishesliar Kuar p. Hari Singh, 6 A. 42 
(1882). 

(3) (tillcdor of Kanara v. Krislmappa 
TIodge, m 77. 78 (1890); disa. from,I«re 
Secretary of Si.at<), 2 C. L. R. 4B1 (187(1). 

(4) Andrew .nthony v. Dupont, supra. 

(6) Panda e. Bhavdu, 21 B. 806 (1896); 

and see Vora Isal)aIU v. Dandbhai, 14 B. 371 
(1889). 

(6) Dhattarpal Singh v. Raja Bam, 7 A. 
OBI (1885). 

(7) Dhapi ». Bam Porahad, 14 C. 768 
(1887); but see Omrao Mirsa v. Mary Jones, 


12 C. L. B. 148 (1882). 

(8) MotUal Kashibai r. Nana, 18 B. 36 
(1892); Damodar Baghunath, 2B B. 551 
(1902). 

(9) Haraarau r. Muhammad Baza, 4 A. 91 
(1881) [rejection of application to appeal as 
|>auper, and Muhammad Ayab v. Muhammad 
Mohraud, 32 A. B23 (1910); but see Chattar- 
pal Singh v. Raja Bam, 7 A. 6B1 (1885)]; 
Chattar Singh v. Ganga Sahai, 5 A. 293 (1883) 
[order setting aside award]; Farid Ahmad v. 
Dulari Bibi, B A. 233 (1884) [order transfer¬ 
ring suit]; see Baghunath Das e. Baj 
Kumar, 7 A. 27B (1884); Surta e. Ganga, 
7 A. 411 (1885), per Oldfield, J. [order 
amending doeroo]; but see judgment of 
Mahmood, J., in Ohattarpal Singh v. Baja 
Ram, 7 A. 661 (1885). 

(10) In re Nizam of Hyderabad, 9 M. 256 
(1886). 

(11) Chandi v, Kripal, 16 C. W. N. 682 
(1911). 

2 H 
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591 (now 105), wlucl\ provides tliat they may be made a ground of objection in 
the appeal apainst tlie final dceree.(l) 

The High Court has revised, under this section, proceedings under Reg. 
of ISOfi, relating to foreclosure; (2) adjudications under sect. 407 of the last 
Code ; (.3) an oriJor under sect. .TW of the same Code, though provisionally 
final; (4) an order under the Bombay Hereditary Offices Act; (.5) an order 
uiidcj- sect. 5 of tlie, Religious Endowments Act; (6) an order under sect. 
195 of the Code of Criminal Procedure; (7) a lunacy matter.(8) Wliethcr 
fin order under the former sect. .310a \va,s subject to appeal or revi.sion 
depended on the circumstances of eae.h particuhir case.(9) A decision under 
sect. 5 of the Court Fees Act is not a decision in a cjise witliin the meaning of 
this section.(10) The matter of amending a decree does not by itself 
constitute a “cfise,” but forms part of the proceedings in tlie suit in wliich 
the deiTce is made.(ll) On the Siimeprinciple, viz. tlie order being of an inter¬ 
locutory character only, the High Corut, has refused to deal with an order relating 
to an award,(12) though in other cases rekting to award.s it has interfered .(13) It 
lias lieen held that, an order pas.sed under the Jjegal Practitioners Act is not a 
criminal proceeding, nor one, within the powers of civil revision,(14) Scmhle, 
t,liat it was the intention of the Legislature that the Court which originally heard 
a case, should bn the Court, to decide whether an application to review its former 
judgment should, or should not, be granted, .and wheie that Court reject.? such 
ail applicfil.ion, its decision should not be open either to appeal or to revision by 
a higher Court.(J ,5) In a nr-ent Full Beneli decision of tlie Calcutta High Coiu't, 
the ease of an (iixicr pa.s.sed by a Civil or Revenue Court under sect. 47(; of the 
Criminal Procedure Code was eonsideriHl, and it was held that sect. 43!) of the 
Criminal Ihocedure Code did not apply, and tliat tlie High Court could exercise 


(1) .Mofilal Knsiiiiiai a Nana, JS R 3.6 
(18!)2). 

(2) Hazari Lai r. Klicm Kai, 3 .'iTti 
(1881); full, in Nami Ram r. Bhopal »3inKli, 
34 A. 502 (1912). 

(3) (liattarpat Singh ti. lluja Ram, 7 A. 
tihi (188.5); Muliainiii.ail Husain II, Ajudhia 
Prasad, JO A. 407 (i8H8); Didio !>as u. 
JVloiiunt Rani, 2 0. W. N. 474 (1808); fiojial 
Chanilra a Rigoo Mistry, 8 0. W. N. 70 (1903). 

(4) Blieoraj iSingh r. Baiiwari IJas, (i A. 
172 (1884). 

(.5) OollBctor of Thana v. Bhaskai Maha- 
dov, 8 B. 204 (1884). 

(B) Gopala Ayyar e. Arunachcliam Chatty, 
20 M. 86 (1002). 

(7) Beni t). Sarju, 33 A. 612 (1911); 
Ramadhin r. Sowbalak, 37 C. 714 (1910) 
(a Civil Court acting under sect. 165 o£ the. 
Criminal Code is not exercising Criminal 
Jurisdiction). 

(8) In re. Bashivrat Ali, 24 C. 133 (1890) 
[on the merits the Court refused to interferej. 


(9) Kedar Nat.ii v. Tlina Cliaraii. 0 C. W. 
N. 67 (ISKlO). 

(10) Ballcaran Rai r. (ioliind Natli, J2 A. 
129, 157 (1890), per Edge, C..T. 

(11) Raghiinath r)a,si’.Raj Kumar,7A.270 
(1884); iSurta t\ (Janga, 7 A. 4U (188.5), per 
Oldfield, ,J.; ro/itrn, JVTahiiiuod, J., who Iield 
the order to la* a separal.e adjudieal ion and so 
eapaWe of revision. 

(12) Clmttar Singh r. (iaiiga Sahai, 5 A. 293 
(1883); Daiundar 'I'rimbak r. Raghunatli 
Hari, 26 B, ,561 (1902). 

(13) Pugardin v. Moidin, 0 M. 414 (1882); 
Dagdusa Tilakchand r. Bukhan Covind,!) B. 
82 (1884); Muna Vikrama v. Malliclierry 
Kriatnan, 3 M. OR (1880); Ganga Charan it. 
Sarti Mandal, 6 C. W. N. ?14 (1901). 

(14) In re. Madho Ram, 21 A. 181 (1890). 
In In re Siddeshwar Boral, 4 C. W. N. 30 
(1899), the point was left undecided. 

(15) Ram Lai v. Ratan J.ol, 20 A. 572 
(1904). 
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the powers vested in it by this section and by sect. 16 of tlie High CourtB Act, 
and that the Bench exercising Criminal Jurisdiction could not (as such) deal with 
the matter on revisioti, but could be specially authorized to do so by the Chief 
Justice under sect. 14 of 1he High Courts Act.(l) An application under this 
section to set aside an award is incompetent.(2) A decision of a Subordinate 
Court on a question of valuation determining the amount of a Court fee is, not- 
witlistuiiding its declared finality, subject to revision under this section, and sect. 
5, Reg. 11. of 1827.(3) I’roe,codings under sect. 206 of the former Code terminated 
in an ordci', and could thus be desilt with in revision.(4) Sect. 153 of Act X. of 
18,69 does not pre<-lude revision by Ihe High Court of an order of a Collector, 
which is final within Ihe mciining of that scclion.(5) An application to a Judge 
of a Presidency Small Cause Court for .sanction to prosecute a phiinliff for making 
a false cliiim in a suit before him is a Ccase within the meaning of Ibis .soetion.(6) 


“ In which no appeal lies.”—The Court cannot act under this section 
where there is an appeal,(7) even where the petitioner has to invoke the pro¬ 
visions of sect. 5 of the Limitation Act.(8) The reason of the ndc is that there 
is another and more complete remedy. It is ii matter of dispute whether in the 
c.ase. of interlocutory orders, again.st wliich there is no immediate appeal, the 
Court can interfere under fids section, seeing Unit a remedy is supplied by sect. 
105, which ])rovides tliat siicli orders iiuiy bo made a ground of objection in the 
appeal against the final decree. In such cases it is said the appc-al is merely 
deferred.(9) In a recent case it has been doubted whether interlocmtory orders 
come williin tlie .scope of this scctioii.(lO) 

Onllie sumo princijile it has liecn held that the Court will not exercise its 
revisional juri.siliction so long .as tliere is any other remedy open to the petitioner, 
viz. by regular suit or otlicrwiKe.(ll) Probably it is more correct to say that 


(1) R. - 1 ). Hiir fj-aBad Das, 40 (t 477, F. B. 
(19IS); Kali Prosad nialterjoo c. Ulrabaii 
Mohini, 8 0. W. N. 7;i (inUS); K. r. (iojiiil 
Barick, 34 C. 42 (190((). 

(2) (Jhulaiii .Tilani r. Muhammad Ahmed, 
C (!. \V. N. 229 (1901). 

(3) Vithal Krishna r. BalkrlHhna Jaiiar- 
daas, 10 B. (UO (1889), F. B. But see Balkarnn 
Hai V. riohind Nath, 12 A. 129 (1890), F. B.; 
and aoe Omrao Mirza 7\ Mary Jones, 12 tt L. 
1{, 148 (1882). 

(4) BaiSliri VaktnhaAgarKangir, 9Bom. 
L. R. 547 (1907). 

(5) Mol , lit fiohinil Ramanuja Das v. 
Lakhim Pane... 11 C. W. N. 112 (1000). 

(6) Ramadhni i>. Sewlralak, 37 G. 714 
(1910). 

(7) Raynor v. Mussoorio Bank, 7 A. 881 
(1885); Rani Kristo i>. Naik Tara, 12 C. L. B. 
449 (1883), diat. in Mohant Gobind Rama¬ 
nuja V. Lakhun Parida, 11 G. W. N. 112 
(1906); Nazar ITusain e. Kesri Mai, 12. A. 
681 (1890); Sah Man v. Kanagasabapathi, 
10 M. 20 (1892); Omrao Mirza v. Mary 


Jonos, 12 C. L. R. 148 (1882); Gulah Rai v. 
Mangli Lai, 7 A. 42 (1884); Riihima v. Nopal 
Rai, 14 A. 520 (1892); 'I'irupati Raju v, 
Visram Raju. 20 M. 155 (1899); Baldco Das 
». Gobind .Shankar, 7 A. 914 (1885), pP.r 
Tyrrell, .1. [the grounds upon wlileh Potho- 
ram’s, G. .T., judgment proceeded do not ap- 
|H?ar]; Williams ii. Brown, 8 A. 108 (1886); 
hut seo Naud Rain v. Bhopal, 34 A, 592 
(1912); Haasan All Shah n. Salig Ram, 
126 P. R. (1892). 

(8) Visvanathan Ghotli v. Ramanathau 
Ghetti, 24 M. 046 (1901). 

(9) See note to “ Case,” supra, p. 465. 

(10) Oliandi v. Kripal, 15 0. W. N. 682 
(1911). 

(11) Guise V. Jaisraj, 15 A. 406 (1893) 
[the hoadnoto has been said to be misleading : 
seo Dehi Das!!. Ejaz Husain, 28 A. 72(1906)]; 
Kashinath Sakharain v. Nana, 21 B. 731 
(1897); Shoo Prasad v. Kastura Kuar, 10 A. 
119,122 (1887) [in whioh propel remedy was 
hold to bo an application under s. 103, or a 
suit under s. 283 of tho former Code]; 
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tliere is no absolute rule in the matter such as exists in the prohibition relating 
to appealable ca.ses; and that while tlie Court will in general discourage applica¬ 
tions under this section wlicn some other remedy has been provided, the exercise 
of the revisional powers i.s discrctionaiy acconling to the, circumstances of the 
particular case. In some crises justice, therefore, may require the Court’s 
interfercnce.(l) 

8ect. 588 (now 104), by enacting that the orders passed under it shall be 
final, only bars appeals from these orders, but does not intend to bar any inter¬ 
ference with them by revision.(2) 

In some cases, where an appeal was preferred but no appeal la.y, the Court 
has dealt with the ease as though an application has been origij^ially made to 
it under tliis section, and allowed the appeal to be treated as an applioation 
under it.(.3) Conversely, a civil revisional petition has been treated as an appeal 
on the Court fee being paid.(4) It seems reasonable that appellemts should 
be jiermitted to rely on the provisions of this section without putting them to 
the expense of making a separate application to get tlie benefit of it.i(5) Some 
.Tudges, however, take a stricter and more formal view of the nia tter, and 
require a separate and distinct application to be madc.(6) It is , as well, 
therefore, in case.s of doubt whether an appeal lies, to file concur b ntly (7) 
both an appeal and an application under this section to be lieard and'^ ^'^sposed 

of togethei'. ' 

sioi 

Court. This must he understood in its ordinary legal sense as ‘ place 

. 

.Sunder Das e. Manaa Ram, 7 .'t. 407 (1884); the petition of Bi»cial ap))eal was giver.! ciloct 
Venkataraman v. Malialingayyan, 9 M. 508 to as a jretition under s. 35 of Act XX-Til. of 
(1880); Raghu Natli v. Rai (Jhatraput, 1 1801]; Bhoyrub Ohunder c. WajialuirnisBa 

C. W. H. 03.3 (1897); Subbaya v. Yellamma, Khatoon, 0 C. 1.. R. 234 {]880); Venkatai nma 
9 M. 130, 133 (188.5); Ramrao ». Babaji, 20 e. Chengalrayappa, 7 M. 5,55, 550 (18.34): 
13.030(1895); Ismalji e. Maolcml, 31 B. 138, Hayaram Jagjivan v. Govardhandas, 28^ B. 
140 (1900). 468, at p. 400 (1904); Godu Ram u. Sin ’aj 

(1) Dcbi Das r. Kjaz Husain, 28 A. 272 Mai, 27 A. 480 (1904); Seetharama Bbag a- 
(1905); Sliiva Natliaji i'. .loma Kaaliinath, vatar v. Venkatagiri, 17 M. D. ,1. 199 (1907)'; 
7 B. 341 (1883), F. B. ]in which it was said Merali Visram c. Sheriff Dcwji, 30 11. ](!5,' 
that the question did not admit of a jircciso 107 (1911). 

caiogorioal reply]; Ghulani Shabbir v. (4) Sridharan Homayajipad v. Puramathan 

Dwarka PKisail, IS A. 103, iOS (1895) |iu Somayajiirad, 23 M. 101 (1899); Venka- 
whioti the Court interfered under this section, tarntna v, Chengalsayappa, 7 H. 566, .550 
it beiitg doubtful whether a suit would lie]; (1884) [where the application was presented 
Oolam Mahamniad r. Saroda Mohan, 4 G. W. as an apjioal, then amended and received 

N. 095,098 (1900) [in which it was held that as an application under this section, and 

there was no reason, under tho circumstances, ultimately, it being lield tljat an appeal 

wliy tile petitioner should be driven to a lay, treat ed as an ap])oal]. 
regular suit]; Tiruohittarabala Chetti o. (.5) SeeDurgaNaraini>. GoburdliunGhose, 
Seshayyaiigar, 4 M. 383, at p. 384 (1881); 9 U L. R. 80, 89 (1881J ; s. c., 7 (!. 330, at 

Balmakund v. Jatan Lai, 0 A. 125 (1882), at p. ;j 33 , in which ease, however, tho Court did 

p. 128, per Stuart, C.J,; Sree Krishna r. not consider the case one for interference 

Chandook Chand, 32 M. 334 (1908). under this section, 

(2) Mathura Nath c. Umesh Chandra, 1 (6) See Ganga Choran v. Sasti Mandal, C 

C. W. N. 026 (1897), at p. 631. 0. W. N. 614, 015 (1901). 

(3) Annamalai Chetti c. Muthulinga (7) See .Sudendhoo Narain v, Gobinda 

Pillai, 0 M. H. C. E. 300 (J871) fin which Nath, 9 C. W. N. .504, 509 (1906). 
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where justice is judicially ministered.” A District Eegistrar is therefore not 
a Court, and the High Court cannot revise his proceedings.(1) 

“ Subordinate.”—The Court referred to in the words “ If the Court ” 
of the former section was a Court other than the High Court. The section 
tiiereforo did not apply to a case where the order of which review was sought 
was made by the High Court.(2) It applies to subordinate Courts as the amended 
section now makes clear. The High Court has jurisdiction under this section 
over the Presidency Small Cause Courts, and applications can be dealt with by 
a specially constituted Bench,(3) or, according to the existing rule in the Calcutta 
High Court, by a single Judge sitting on the Original Side.(4) This section 
applies to a Mamlatdar’s Court; in Bomlwy; (6) and a Court acting under the 
JJekkan Agriculturists Belief Act; (6) and the Coiut of the Resident at Aden 
in the exercise of his civil jurisdiction under the Aden Act.(7) 

A decision under sect. 5 of tJic Court Pees Act is nofi, it has been held,(8) 
the decision of a Court within the meaning of this section. A District Judge, 
acting under sect. 23 of the Bombay District Municipal Act Amendment Act 
(11. of 1884) is not a “ Court ” luider this section, and the High Court has 
therefore no jurisdiction to revise his order refusing to set aside an election.(9) 
Neither is a Collector aeting under sect. 11 of the Land Acquisition Act “ a 
Court.” (10) This section doi's not apply to a Revenue Court in Madras,(11) or 
in tlie North-West Provinces.(12) The High Court at Bombay under clause 29 
of tlic Council Order relating to Zanzibar of f he year 1897 has power of revision 
over alHhe Civil Courts of Zanzibar.(13) 

Jurisdiction.—Tlie word “jurisdiction” is used in two different senses : 
it nuiy either mea.n what is ordinarily understood by the term “jurisdiction ” 
—that is, jui'isdiction local, pecuniary, personal, or with referonce to the subject- 
matter of a suit; (14) or it may mean the legal authority of a Court to do certain 
things, to'make a particular order in a case over which it has jurisdiction in the 


(J) Manavala r. Kuinarapjia, :10 M. 32(5 
(iy07); 17 M. U J. 313, 8. C. 

(2) hi- tr. ProJnji 'J'rikumUas, 17 Ik 014 
(1893). 

(3) Kamadiiiu v. Scwbalak, 37 U. 714 
(1910); and bcc Uangiah Naidu v, Kungioh, 
31 M. 490 (1908). 

(4) Sarat Chandra v. Prtijo Lai, 30 C. 986 

(1903); 7 0. W. N. 843. 

(5) See Nanabayaji v. Pandurang Vaaudev, 
9 B. 97 (! K84); Purehottam v. Mabadu, 
14 Bum. ' K. 947 (1912); 37 B. 14; 
Kashiraui v. Baiaram, 36 B. 487 (1911). 

(6) See Guriib.isaya f. Chanmalappa, 19 B. 
286 (1894); Jjakshman Babaji v. llamchan- 
dra» 23 B. 321 (1898); Bayacband Mayachand 
V. Sultan Kahimbai, 18 B.’347 (1893). 

(7) Rhimbai Mariam, 34 B. 267 (1909). 

(8) Balkaran Kal v. Gobind Nath, 12 A. 
129, at p. 167, Edge, C.J. 

' (9) Balaji Sakharam v. Meuonji Nowroji, 
21 B. 279 (1896). 


(10) British India Stoam Navigation Co. 
r. Secretary of Statu for India, 38 C. 230 
(1910); 10 C. W. N. 87. 

(11) VoUi Perija v. Moidin Padsha, 9 M. 
332 (1886); Appaiidai v. Suhari Joiahi, 10 
M. 461 (1892); Venkatanarasimha v. Suranna, 
17 M. 298 (1893), having regard to the prO' 
visions of s. 4 of the Code. 

(12) Ram Dayal v. Ramadhin, 12 A. 198 
(1800). 

(13) Merali Visram v. Sheriff Dewji, 36 
B. 105 (1911). See con^m, Khoja Shivji v. 
Hasham Gulam, 20 B. 480 (1896). 

(14) Mohesh Chundor v. Jahiruddi MoUah, 
5 C. W. N. 509, 512 (1901); Har Prasad v. 
Jafar Ali, 7 A. 345, 350 (1886); Dhan Singh 
V, Basant Singh, 8 A. 619, 529 (1886); Sheo 
Prasad v. KMtura Kuar, 10 A. 119, 121, 122 
(1887); Amitrav Krishna v. Balkrishna 
Ganesh, 11 B. 488, at pp. 401, 492 (1887); 
and 800 Sukh Lai v. Tara Chand, 2 C. L. J. 
24i, 244 (1905). 
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Hense stated. iSo if ii Court lias jurisdiction to deal witli an appeal in tlio former 
sense, it is only in tJie latter sense tliat an erroneous order of remand by an Appel¬ 
late Court can be treated as an order wit-bout jurisdiotion.(l) It was held in 
tbe case first cited that the word “ jurisdiction ” is used in the former sense in 
sec.t. 578 of the former Code (now 99). In some cases it has been held that the 
tei’m i.s used in both senses in the present scc.tion.(2) In other cases it has been 
said that the word “jurisdiction ’’ is used in the first-mentioned sense and refers 
i 0 the forum for the instil ution of a suit.(3) It would probably 1 end I o clearness 
in the law if the word were used in the narrow and mure ordinary sense,(4) 
though, as has been pointcrl out,(5) the extent to wliich the restraints attaching 
to the mode of exercise of jurisdiction should be included in the conception of 
the jurisdiction itself is a question of nicety upon which then; has been consider¬ 
able difference of judicial opinion. A Judge cannot assume as a matter of law 
that which in fact has no existence in law', and so give himself jurisdiction. He 
cannot, by wi’ongly determining a question, give himself jurisdiction, and the 
High Cuurtmay thus inquire w'hother such question is rightly or wronglydecided.(()) 
On tlie principle omnia rite acta, the Court will not inesumc tliat a Judge 
has acted without jurisdiction.!?) Indeed, it has on the contrary been said, 
that unless the facts from w'hich want of juiisdiction on tiic part of a Subordinate. 
Court jiuiy be inferred are patent upon the face of the record, the Iligii Court will 
nut interfere in revision.(8) The High Court may interfere where the lower Court 
appears to have exerci.sed a jurisdiction not vested in it by law',(9) or ti; have 


(1) Molu;,sh (.lliundcr v. Jahiruddi MoUah, 
5 C. W. N. 509, 5]2 (lOUi); and see Har 
Prafiad n. Jafar Ali, 7 A. 3-i5, 350 (1885); 
Uhan tSingh v. liaHaut Singh* 8 A. 619, 629 
(1880); Amritruv Krialma v. BalkriBhi&a 
Uauesh, 11 Ji. 488, at pp. 491, 492 (1887). 

(2) Har Pmaad v. Jafar Ali, 7 A. 346 
(1885); i)lian Singh v. Ilasant Singli, 8 A, 
519 (1880), per Mahmood, J.; see cases citod 
2 )ost; and Moiiunt Bhagwan v. Khetter Moni, 
1 C. W. N. 017 (1896), at j). 024, where it was 
said that excess of, and failure to exercise, 
jurisdiction included applying to a case a 
mode of procedure not applicable to it, or 
refusing to ajiply to it a mode of jiroeodure 
applicable to it. 

(3) Ross Alston v. Pitambor Das, 25 A, 
509 (1903), at ]). 526, per Banorjoo, J. ; 
Manislia Eradi v, Siyali Koya, 11 M. 220 
(1887), at pp. 227, 229, per M. Aiyar, J. ; 
p. 232, per Brandt, J. 

(4) Sec Shew Prosad Bungsliidhur v. Ram 
Cliundor Haribux, 41 C. 323 (1913). 

(5) Sukh Dal v. Tara Oliancl, 2 0. L. J. 
238, 244(liK)5). 

(6) Manisha Eradi v. Siyali Koya, 11 M. 
22U (1887), at pp. 222, 223, 234, and so wliorc 
jurisdiction is declined ; Vishvauath Ooviud 
1 -, Rambhat, 16 B. 148, 151 (1890) [“The 


Subordinate Jiii^e has refused to txercint! a 
juristliction whicfi, if lie is wrong, is by law 
vested in him, and wc can examine his order 
to SCO if he is right in lus refusal 'J. 

(7) Sheo Prasad v. Kastura Kuar, 10 A. 
119 (1887). 

(8) Milir Ali v. Muhammad Husen, 14 A. 
413(1892). 

(9) In re Suijan Ostagar, H. L. U. (P, B.) 
631 (1866) \i.e. where the Court exercises a 
jurisdiction when it has none, or (‘xceeds it 
when it has jurisdiction]; Birj Mohun r. Rai 
Uma, 20 C. 8, 11 (1892) [order setting aside 
sale under Code] ; Lakshmana v. Najimudin, 
9 M. 145 (1884) [order setting aside execu¬ 
tion sale, though no injury proved]; Blioyrub 
Chuj^er v. Wajodmiisaa, 6 C. L. R. 234 
(1880) [hearing appeal whoro none ]; Ki'isto 
Inder y. Roopineo, 6 W. R., Act X., 56 (1866) 
[«L ]; Bhowamni Pershad v, Dhurm Narain, 3 
W. R. 24 (1865) [ib.]; Aunamalai v. Muthu- 
lii^a, G M. H. 0. R. 300^1871) [id.]; Rahim 
Bux Nitndo Lai, 14 0. 321 (1887) [Bengal 
Tenancy Act ; power to set aside sale, s. 174]; 
Lai Mohun v. Jageudra Chundor, 14 0. 630 
(1887) [id.]; Sldelds v. Wilkinson, 0 A. 398 
(1887) [decree where no* evidence]; Abdul 
Raliiman v. Kutti Ahmed, 10 M. 68 (1886) 
[order to take inventory under Act XIX. of 
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failed to exen-Lse a jurisdiction so vested,(1) the (jourls sonictirues underrating 


1841, aftor parties n'ferred to regular suit]; 
(iossahi AMoney v. Gour Porshail, 11 0. 146 
(1884) [order restraining exeeution pciwliiig 
appeal]; Kunhamed v. CHiathu, 9 M. 437 
(188(1) [no jurisdiction to order refund under 
8 . 315]; Dagdufla 'I’ilakchand v. Buklmn 
Govimt, 9 B. 82 (1884) [order tiling award; 
arbitrators without authority; deal with 
costs]; Diiapi r. liaui TVrshad, 14 G. 768 
(1887) [no jurisdiction under s. 130 unleHS s. 
131 cioniplied with]; •Muliaiuniad Husain v, 
Ajoodiiia Prasatl, 10 A. -107, 170 (1888) [order 
under s. 407j; Luis r. LuLs, 12 M. i8(i (1888) 
(order sf'tting aside ordei' under a. 494]; 
Sadiisook r. Kannayya. H)i\h 90 (1895); Siw- 
soon i\ Hurry Das Bbukut, 24 0. 455 (1896 ); 
s. e , 1 (A W. N. 44 1 Small Cause (k>iut; now 
trial); (Jiddayya c. .laganiiatha, 21 M. 363 
(1K<17) [reversal by Jlistrict Muiisif ot dcfsroe 
(»f Village MuiisifJ; Maiiomoliiai Chawlhurani 
r. Nara Narain, 4 C. W. N. xxiii (1899) [set¬ 
ting aside decree which was not ej'partr.l; Ma¬ 
homed Ifainidulla r, 4’oliurennisfia Bibi, 25 t'. 
155, 158 (1897) [id.|; Nuiga])a r. D(Mla]>a, 21 

B. 585 (T890) [decree passed by Karkun in 
]) 0 SBe 880 ry suit]; huchmuu Singh v. Sluim- 
shoro Singh, 2 I. A. 58 (1874) [application 
for review] ; Kuja Har Narain v. fliaudhrain 
Bhagwant, 18 I. A. 55 ; s. c., 13 A. 300 (1891) 
[invalidity of award when not made within 
time fixed by Court]; Ohinaya v. Gangava, 
21 Ih 775 (1890) [order in execution far oiLstcr 
of person not party to suit]; Bhau r. Dade, 
21 B. 777 (1890) [Mamlatdar; decree by; 
remedy as between joint owners]; Babaji 
Jtamjit). Babaji Dcvji, 23 B. 47 (1897) [Mam¬ 
latdar no jurisdiction to determine questions 
between riparian proprietors]; Tjakshman 
Babaji v. Rameliandi'a Parosbram, 23 B. 321 
(1898) [Dokkau Agrieulturiats Relief Act; 
jurisdiction of Special Judge]; Muhammad 
Yusuf V. .'ibdul Rahman, 10 I. A. 104 (1880) 
[sotting ahi l'‘ non-appcalable judgment]; 
Hazari Lai u. Kheru Rai, 3 A. 676,579 (1881) 
[order disposscbding mortgagee]; Nalinak- 
shya Ghosal o. Mafakahar Hossain, 28 C. 177 
(1900); 8. c., 5 C. W. N. 192 [order amending 
decree]; Puran Mai v. Janki Porshad, 28 G. 
680, 083 (1901) [order of Court taking over 
management of propertioB]; s. c., 6 C. W. N. 
114 ; Golam Maliammad i\ Saroda Mohan, 4 

C. W. N. 095, 697 (1900) [iflsuo of successive 

r .. _. 


har Maiti v. Chuytonua Maiti, 30 C. 588 (J 903) 
[jurisdiction of Registrar Small Cause Court]; 
Diwalibai r. Sadashivdas, 24 B. 310 (1899); 
s. c., 1 Bom. L. R. 836 [incomixjtcntrefercneo 
under s. G46 a] ; Krishnasami Pannikondar 
V. Muthu Krishna Pannikondar, 24 M. 304 
(HKX)) [appointment of curator; omission to 
take evidence before nialdug ordesr]; Rarna- 
sainy Chebtiar r. On’, 26 M. 176 (1902) [suit 
brought on ordinary side of Coui't, thougli 
maintainablo on Small Cause side]; Amrita 
Lai Kolay e. Nibaran Chandra, 31 C. 340 
(J!K)4): a. e., 8 V. VV. N. 246 [Jurisdiction 
S. C. ; title to immovoablo property]; 
Dayorain r. Oovardliandas, 28 B. 458 (1904) 
[order jwssod witliout jurisdiction in execu¬ 
tion]; Jiamanadhan (Uietty v. Narayanan 
Chetty, 27 M. 602, 607 (1904) [decision of 
review jK'tition during pendoiiey of appeal]; 
Gauga Chainn v. Sasti Mandal, 6 C. W. N. 
614(1901); CoriK)ration of Calcutta v. Cohen, 
6 C. W. N. 480 (1901) [Jurisdiction of Small 
Cause Lkmrt to declare old valuations to bo 
still in fnrc<’]; Monomohini Chaudhurani v. 
Nara Narayan, 4 G. W. N, 45(> (1899) [no 
jui'lsiliction to sot asiflo cx parfe d«‘crco of 
Superior (Jourt]; Shankarbhai Khojabhai i'. 
Sumahimi Ram^iliodblmi, 3 Bora. L. R. 129 
(19(K)) [Judge deciding Small Cause ('ourt 
suit under ordinary jurisdiction [; Peary 
.Mohun Olioaaul v. llarran Cliuiider, 11 C. 
261 (1885) |S. C. 0., trospasa to immoveable 
proixsrty ; Court, hold to have juriatlietion] ; 
Sarnam I’ewai’i v. Sakina Bibi, 3 A. 417 
(L881) [decisions of both Courts without 
jurisdiction]; Yule & Co. v, Mahomed Hos- 
sain, 24 C. 129 (1806) [roforcnco by P. S. S. C. 
under a. 69 of its Act, and s. 617 of Code; 
liberty given to withdraw suit after disposal 
of reference instead of entering judgment for 
defendants]; Horananda Banerjee v. Ananta 
Dasi, 9 a W. N. 492 (1904) [s. 153, Bengal 
Tenancy Act]; Monat Ali v, Amdar AH, 
9 C. W. N. 605,607 (1905) [amended decree]; 
Janokey Nath Guha v. Brojolal Guha, 33 C. 
757, 770 (1900) [no appeal, no jurisdiction to 
refuse filing of award]; Bai >Shri Vaktuba v. 
Agaraangji, 9 Bom. L. R. 547 (1907); s. c., 31 
B. 447 [order passed under s. 206 making 
additions to the decree]; Baikanta v. Sita, 
38 0.421(1911). 

(1) Gobin Prasad r. Ohandar Sekhar, 9 A. 

CO/: /lOfi'TV rrl<.nUn;nrr ^ r. oiilf- f\r, . 
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their powers ; and tlio High Court is called upon to enlarge their too narrow 
views.{l) If a Court allows an application or decrees a suit which is in fact 
time-barred, without considering whetlier it was so or not, it can be said to have 
failed to exercise a jurisdiction vested in it by law, so as to bring the matter within 
the scope of this section. But this cannot be said of a Court merely because 
it has omitted to consider ez proprio motu the question whether a litigant was 
entitled to proceed out of time by reason of some special provision of law, when 
such a question had not been raised by him or on his behalf. (2) The High Court 
can interfere under this section w'hen the Court below refused to exercise the 
jurisdiction vested in it by leason of an erroneous interpretation of a provision 
of the Code.(3) 


Kfttnjiwan Mai v. Oliand Mai, 7 A. 227 (1884) 
[refusing j urisdiction on ground suit triable by 
District Court]; Badami Kuar v. Dinu Rai, 
8 A. Ill (188(3) [erroneous view of liis Juris¬ 
diction (.aken by Munsif; return of plaint]; 
Molieudra Sundar v. Dinabaiidhu, IB C. L. J. 
15 {IB13) (return of plaint); Vlshvanath 
Govind u. Eambbat, 15 B. 148 (181K)) [return 
of plaint on ground suit govcmcKl by 8. 
539] ; Mana Vikraina r. Mnllicliury, 3 M. (38 
(1880) [refusal to file award]; Birj Muhun v. 
Eai Uma, 20 U 8,11 (1892); s. c., 191. A. 154 
[refusal to confirm exeention sale]; followed 
in Radhasyam Kar v. Dinobundhoo Biswas, 
18C.L. J.633 (1913); Navaiobaiid NemeUnud 
V. A midland Talakchaud, 18 B. 73^4(1893) [re¬ 
jection of application for oxocution]; Amar- 
chandr. Javalya,21 B, 738 (J88H) [Mamlattlar 
orronoously holding ho could not rcctuvc a suit 
against heirs]; Kaminatbi i\ Mangappa, 16 
M. 454 (1892) [Judge declining to eutortain 
application for leave to sue in forma jmupcriiSf 
oiToneously supposing a succesBiou cortiheate 
was uocoBsary]; Shamrav Pandoji v. Niloji 
Ramaji, 10 B. 200 (1885) [refusal to oulcr- 
tain application for execution]; Benodc Mo- 
hini 1 ’. Sharat Chuiider, 8 (X 837, 841 (1882) 
[application for revival of suit]; Rama v. 
Kunji, 9 M. 375 (1885) [jurisdiction held to 
be declined, the Legal Practitioners Act being 
no bar to suit]; Subbaji Rau v, Srinivasa 
Rau, 2 M. 204 (1880) [jurisdiction to refuse 
to confirm oxocution sale declined] j Sesliadri 
V, Krishnan, 8 M. 192 (1884) [direction to 
exercise power given by s. 644]; Mussamut 
Jameela v. Luchmun Panday, 4 G. L. R. 74 
(1879) [refusal to investigate claim made in 
execution]; Jogodanund Singh v. Amrith 
Lai, 22 a 767 (F. B.) (1896) [refusal to set 
aside sale under s. 310a] ; Nathubhai v, 
Mulchand v. Nana Balu, 19 B, 544 (1894) 
[refusal to grant execution]; GoUcotor of 


Vizagapatam r. Abdul Kharim, 21 M. 113 
(1897) [failure to exercise jurisdiction in con¬ 
sequence of misconstruction of s. 412]; Mu- 
Iiabir Singh v, Bchori Ltd, 13 A. 320, 323 
(180J) [refusal to hoar and dotcriuiuo 
appeal]; Goriudra Kumar v. Rajeswari Roy, 
27 G. 5 (1899) [order refusing to amend pro¬ 
bate] ; Raghunath Gliarau v. )Shamo Koeri, 31 
C. 344 (1903) [refusal to hoar appeal]; 
Gobind Prasad r. Ghandar St^khar, 9 A. 486 
(1887), at p. 492 [“The Judgo failed to 
exercise his jurisdiction, and probal ly acted 
with material irregularity in dismi^ssing this 
suit on the ground that the representatives of 
M. C. liad not boon made a party,” 2>f'r Edge, 
(XJ.]; Vishvannth Govind v. Rambhat, 15 B. 
148 (1890) [returning ])laiut upon erroneous 
construction of s. 539]; Vishnu v. Hani- 
chandra, 9 Bom, Jj. H. 936 (1907) [rejecting 
comi)laiut under s. 328]; Zanih’an v. Fateh 
Ali, 32 G. 346 (1904) [refusing to aceept 
plaint]; Gancsli Singh v. Kaalii Singh, 28 A. 
621 (1906) [arbitration: failure of Court to 
decide 08 to validity of reference]; Willis v. 
Jawad Husain, 29 A. 468 (1907) [refusal to 
hear application for review]; Akbnr Kban v. 
Muhammad Ali Khan, 31 A. 610 (1909); 
Ramdoyal v. Upt'.ndra Nath, 17 C. W. N. 
(1912) [Specific Rchcf Act; refusal to 
grant relief to -plaintiff found to bo in 
possession within six montlis]; Kartic v. 
Gorachand, 17 C. L. J. 593 (1912) [omitting 
to deal with merits of an ap^ieal]. 

(1) Shiva Nathaji u.*Joma Koshinath, 7 

B. at p, 352 (1883) [the section now extends 
to refusal of jurisdiction by a Court through 
a misconception of its authority], 

(2) Panchu Mandal v. Sheikh Isaf, 17 

C. W. N. 667 (1913). 

(3) Maharaja of Burdwan v, Apurba, 14 
C. L. J. 50 (1911). 
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Illegality.—Tkc first part of the section down to the words “ so vested ” 
deals with jurisdiction. The remainder assumes the existence of jurisdiction, 
hut deals with the mode in which such jurisdiction is exercised. A question 
may arise whether a Court in the exercise of the jurisdiction it possesses has 
acted according to law. Such a question relates not to the existence of juris¬ 
diction, but to the exercise of it in either an illegal or irregular manner.(l) This 
distinction has not alway.s been preserved, it being in some earlier oases considered 
erroneously that the Privy Council had decided (2) that only questions relating 
to, the jurisdiction of the Court can be entertained under this section.(3) This 
opinion, however, is not tenable, since it practically treats the additional words 
added to the section in 1879 as superfluous or unnecessarily introduoed.(4) All 
that the Privy Council case really decides is that this section does not give a 
right of appeal on questions of law or fact, and that where the Subordinate 
Court has jurisdiction, the Higli Court can only interfere where that Court 
has acted illegally and with material irregularity in the exercise of such 
juriBdiction.(6) 

A Court cannot interfere under this section simply upon the ground that 
there has been an erroneous decision upon a question of law or fact.((i) A Court 
that has decided a suit over which it had jurisdiction cannot, only on the ground 
that it has arrived at a wrong decision, be said to have exercised its jurisdiction 
illegally or with material irregularity.(7) Any other view would impose on the 

(1) S|3C Sukh Lai v. 'J’ara Cliand, 2 C. L. (0) It has, however, recently been hold 

J. 241, 244 (1906). hy the Madras High (lourt that when an 

( 2 ) Ill Amir Ha-Hsan r. Slice Baksh, 11 C. (i Appellate Court erroneously (that is, by 

an error ol Law) decided that the Court of 

(.S) Magili Ham a. Jiwa laill, 7 A. 3U(i, at the fii-st iustanco had or had not jui-isdiction 
;!;(8 (1886), F. B.; Badaiiii Knar f. Dina to entertain a suit, the High Court could set 
Hai, 8 A. 11, at p. 113, per Petheram, C.J., aside the order under this section on the 
“ the (juestions to which s. 1)22 applies, are double ground of exercise of jurisdiction and 
quostions of jurisdiction only; ” Narayaiia- illegality: Vuppuluri v. Seetaramachandra, 
sami V. Natesa, 10 M. 424, at p. 428 (1892) 24 M. L. J. 112 (1912) [Aiyor, J., dissenting], 

L“ the error of procedure must be such as to (7) Amir Hassan e. Slice Baksh, 11 

have led to the assumption of a jurisdiction, I- A. 237; s. e., 11 C, 0 (1884); dist. in 

etc.,” per M. Aiyor, J.]; Manisha Eradi v. Port Canning Improvement Co., Ltd. v. 

BiyaliKoya, 11 M. 220, at pp. 229,230 (1887), Boson All, 17 C. W. N. 100 (1912); Magni 

‘per M. Aiyar J., ” the words ‘ act illegally,* Ram v, Jlwa Lai, 7 A. 336 (1885); Sunder 
etc., apply to those eases only in whiob there Dase. MausaRam, 7 A. 407 (1884); Chattar- 
is an error in tho procedure by reason of pal Singh v. Raja Ram, 7 A. 661 (1886); 
which the Subordinate Court concludes that Badami Kuar v. Dina Rai, 8 A. Ill (1886); 
it has, f)r has Qoi, jurisdiction.** This dictum Muhammad Husain v. Ajudhia Prasad, 10 
was, howcvu. subsequently withdrawn by A. 467, 471 (1888); Hari Bhikaji v. Naro 
tho learned judge in Kristnamma Naidu ». Vishvanath, 9 B. 432 (1886); * Jivraji v. 
Chapa Naidu, 1) M. 410, at-p. 414 (1893). Pragji, 10 M. 61 (1886); Venkubai v. 

(4) Kristnamma Naidu v. Chapa Naidu, 17 Lakshmau Vonkoba, 12 B. 617 (1887), 
M. 410, 414 (1893), and cases post ; Mohuut. Krishna Mohini v. Kcdarnath Chuckorbutty, 
Bhagwan v. Khotter Moni, 1 C. W. N. 617 15 C. 448 (1888); Narayanasami i). Nafesa, 

(1896), at p. 626; Enat Mondul o. Baloram 16 M. 424, 426 (1892); Enat Mondul v. 
Dey, 3 C. W. N. at p. 685 (1899). Baloram Dey, 3 C. W. N. 581, 683, 686 

(6) Sew Bux V. Shib Chunder, 13 C.A1886), (1899); Corporation of Calcutta o. Bhupati 

at p. 230; and see Mohunt Bhagwan v. Khet- Roy, 26 C. 74 (1898); Mathura Nath v, 
ter Moni, 1 C. W. N. 617 (1896), at p. 624. Dmes Chandra, 1 C. W. N. 626 (1897); 
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Court the duties of a Court of Appeal. Mere errors of law and fact can only 
be corrected by appeal. Such as a wrong decision on a question of res judicata (1) 
or limitation,(2) or a merely erroneous construction of the provisions of an Act,(3) 
or a decision as to the inadmissibility of a document in evidence,(4) or the mis¬ 
construction of a document,(.5) or a decision that a person was not a legal repre¬ 
sentative within the meaning of sect. 47, arUe.{^) Where a Judge having both 
(Small Cau,se and ordinary jurisdiction transferred to his file as ordinary Judge 
a suit filed in his Court as a Small Cause Court suit, it was held that there was 
not a material irregularity, and that as his decree decided a question of title to 
immoveable property, the High Court could not interfere under its extraordinary 
jurisdiction, for since tliis decree could not have been pa.ssed in a Small Cause 
Court, it was not final.(7) 

The mere fact of a Court having ctuiie to a wrong decision even on a point 
of law is not sufificient to constitute an illegality or irregularity; (8) that is, 
ail erroneous decision is not by ilsdf any ground for revision. The Privy Council 
have thus excluded one class of cases, but it is still left open to consider in what 


llaghu Nath v. Kai (yhatrajmfc, 1 0. W. N. 
633 (1897); Sotish Oinmder Jjahiry v. Nil- 
comul Lahiry, ] 1 0. 45 (1884); CJopi Kiwri v. 
Gopi Irfil, 21 (I. 799 (1894); (Jorjmratwm of 
Calcutta V. Oohen, « C. VV. N. 480 (1901); 
Cooke I’. Equitable Coal C’o., 8 C. W. N. 621, 
024 (IiK)4); Iloss Alston v, Titambar Gas, 26 
A. 509, 525 (1903), per llanerjcc, J.; Parasu- 
rama Ayyar r. Seshier, 27 M. 504 (1903); 
Kali Charaii v. Sarat Chundar, 30 C. 397 
(1903); 8. c., 7 C. W. N. 545; Ram Lai 
Ratau Lai, 20 A. 572 (1904); Joseph v. Salt 
Company, 17 M. 371 (1892) [mistake concern¬ 
ing principles of valuation]; Queere whether 
following cases did not raise points of law 
only : Kirparam v. Modia, 19 B. 135 (1894); 
Court of Wards r. Garmalingu, 8 M. 2 
(1884); Pitambar Das v. Jambusar Munici¬ 
pality, 17 B, 510 (1892); Ross Alston p. 
Pitambar, 25 A. 509 (1903); Patel Kilabhai 
V. Hargovan Mansukh, lil B. 133 (1894): 
Maulvi Muhammad v. Syed Husain, 3 A, 203 
(1880); Ram Lai v. Ratan Lai, 20 A. 572 
(3904) [order rojoebing application for 
review], disk, WUUs v. Jawad Husain, 29 A. 
408 (1907); Ram Singh v, Salig Ram, 28 A. 
84 (1906). 

(1) Hari Bhikaji v. Naro Vishvanath, 9 B. 
432 (1885); Amritrav Krishna v. BalkrishTw 
Ganesh, II B. 488, 492 (1887). 

(2) Sundar Singh v. Goru Shankar, 20 A. 
78 (1897); Amritrav Krishna v. Balkrishna 
Ganesh, 11 B. 488,492 (1887); Anunda LeH 
V. Gebcndi’a Lall, 2 0. W. N. cocxxxiv. 
(1898); Ramgopal v. Joharmall, 39 C. 473 


(1912); but see Kailash v. Bissonath, 1 
tl W. N. 07 (1890); Har Prasad v, Jai'ar 
Ali, 7 A. 345 (1885); Pitambar Gas u. 
Jambusar Municipality, 17 J>. 510 (1892). 

(3) Rabbaba Ivhanum v. Noorjehan Begum, 
13 0. 90 (1886); but where it was nold that 
the case did not fall within a sectitm at all, it 
was held that tlio Court had declined juris¬ 
diction in consequence of a iniseonstruetioii: 
Oolloctor of Vizagapatam v. Abdul Kharim, 
21 M. 113 (1897); and seo Rama v. Kunji, 9 
M. 375 (J880); and as to construction of 
decree, Maulvi Muhammad u. Syod Huaaiu, 
3 A. 203 (1880). 

(4) Madhavrav Gajujshpant v. Uulabbhai 
liailubhai, 23 B. 177 (1898); but see Pattoh- 
chand Harchand v. Kisan, 18 B, 014 (1893), 
whore there was revision of an order excluding 
a dwument for want of stump; and Gurunath 
Shrinivas v. Clionbasappa, 18 B. 745 (1893), 
admitting a document though unregistered. 
But see Benod v. Ram Sarup, 10 U. W. N. 
1015 (1012). 

(6) Gasruth Rai v. Shcodin Rai, 10 A 39 
(1893). 

(0) Ganga Oharan Bhuttacharjec v. Soslii 
Bhushan Roy, 32 ('. 572 (1905). 

(7) Hari Balu GoolcRwad v, Ganpatrao 
•Lakhurjirao Gaekawad, 38 B. 190 (1913). 

(8) Kristnamma Naidu v, 0iia))a Naidu, 17 
M. 410 (1893), at p. 412; Shibh Narain 
Mookerjeo v. Baikuntha Nath Isar, II 
C. W. N. 867 (1907); Narayan v. Nagindas, 
30 B. 113, 115 (1906). Seo Enat Mondul v. 
Balorain Gey, 3 C. W. N. 581 (1899). 
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other cases the clause may be applicable.! 1) This is a q^ucstion of difficulty, upon 
which there has been considerable conflict of opinion. There may be a decision 
which is erroneous, but not illegal or materially irregular. (2) It is not always easy 
to draw a clear line betw'een an illegal exercise of jurisdiction and a mistake of 
law.(3) A distinction has been drawn between an irregular act and an erroneous 
deoision,{4) but the distinction is, ordinarily at least, of little use, as the illegal or 
in'egular act is generally preceded by, and based upon, an erroneous decision. 

It is not difficult to give examples of extreme cases. The difficulty exists 
as to tho.se falling within these limits. Tims, a wrong decision based upon an 
erroneous construction of sect. 11 that a suit is not barred by res judicata is no 
ground for revision,!.')) but a Judge would act illegally who, while admitting 
that a case fell within the section, held that as the former decision was erroneous, 
he would on this ground detennine the imint again;!(!) or if he directed, con¬ 
trary to the provisions of sect. 60, that in execution of a decree the tools 
of a judgment debtor be sold.!?) So it has becnlield that this part of the section 
contemplates a perversi' decision on a question of law or procedure—that is, a 
decision involving a conscious departure from some rules of law or procedure.fS) 
Tire Calcutta High Court ha,s gone further, and held that while acting 
with “ material irrci/ularily ” implies only the committing of an error of pro- 
ceilure, acting “ ilkgalhj ” doo,s not mean the same thing, for Courts may coininit 
gross and palpable eriors other than those of procedure, which w'ould justify 
it being .said that they had acted “ iUeiiallij ; ” and that this part of the section 
was intended to authorize the High Courts to interfere and correct gross and 
palpable, error.s of Subordinate Courts, so as to prevent gross injustice in non- 
appealable cases; and that it was advisedly exjiresscd in indefinite language from 
thedifficulty of defining exactly the classes of cases which may stand in need of such 
extraordiuai'yinterference. In thisview.thequestionwhethcrany caseeome.sunde,r 
the clau.se has to be determined with reference to the grossness and palpableness of 
the error complained of, and to the gravity of the injustice resulting from it.jO) 
Coming to the particular application of the section, the following cases 
have been expressly held, or may perhaps be considered to have been held, 
to come under the heading of acting “ illegally : ’’—the rule, of adjudication 
being that a Judge shall decide, secundum aUegaia et probata, a Judge was held 


(1) Kristnamma Naidu v. Chapa Naidu, at 
p. 418 ; and see Mohant Bhagwan v, Khottor 
Moni, 1 a W. N. 017 (1896), at p. 626. 

(2) liar Rra,‘iad v, Jafar All, 7 A. Shi 
(1886), at p. 351. 

(3) Stw i;.ix 1 ’. Shib ChundiT, 13 C. at 230 
(1880); Eobu Dae Mohunt Ram, 2 C. W. 
N. 474 (1898), al p. 477. 

(4) Enat Momlula Baloram Doy, 3C. W, 
N. 581 (1899), at p. 585, per Banerjeo, J. 

(6) Vide ante, p. 474. 

(6) Har Prasad v. Jafar All, 7 A. 345 
(1886), at p. 351. Vide post; and sec 
Rabbaba Khaaum i'. Noorjcliau Boguin, 
13 C. 90, at p. 93 (1880), where it was said 
that if the Subordinate Judge had held that 
B, 32 had no application to interpleader suits 


tliero would have been a failure to exercise 
jurisdiction j but what he in fact did was to 
put an erroneous construction on that scotion. 

(7) Badami Knar v. Binu Bai, 8 A. Ill 
(1886), at p. 115, vide post. 

(8) Kristnamma Naidu v. Chapa Naidu, 17 
M. 410 (1893), F. B.; but see as to this case, 
Mohant Bhagwan v. Kliotter Moni, 1 0. W. N. 
617 (1896), at j). 625. 

(9) Mohunt Bhagwan r. Khetter Moni, 1 
C. W. N. 617 (1896), at p. 628 (Bannerjeo and 
Gordon, JJ.); Mathura Nath v. Umos 
Chandra, 1C. W. N. 626 (1897), per Banerjeo, 
J.; Raghu Nath v. Bai Ghatrapnt, 1 C. W. N. 
633 (1897), per Banerjeo, J. contra, per 
Maclean, C.J., in Enat Mondul v, Baloram 
Doy, 3 C. W. N. 681 (1899), at p. 683. 
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to have acted illegally in raising a question of the execution of an instrument 
when execution was admitted; (1) the appointment of arbitrators against consent 
of one of the parties, the order of reference to them, their award, and the decree 
passed thereon; (2) entertaining an application to set aside an ex parte decree 
after the time allowed by the law of limitation; (3) or setting aside an ex parte 
decree without notice to the plaintifi; (4) admitting that a matter was litigated 
under the circumstances described in sect. 11, ante, but holding that the former 
decision was erroneous, and on this ground determining it again; (6) admitting 
that a claim could have been made part of a suit formerly tried, but holding 
tliat the circumstances were such as rendered it inequitable to apply the pro¬ 
visions of 0. II. r. 2, post, and allowing a plaintiff to sue; (6) a Judge, professing 
to act under sect. 206 of the last Code, saying that “ dismissed ” means “ decreed,” 
and thus altering the whole nature of the decree under the colour of amending 
it; (7) a Judge reviewing, in disregard of the provisions of sect. C24 of the same 
Code, a judgment of his predecessor; (8) a Judge, before wliom witnesses 
are produced, dismissing the claim without hearing them, on the ground that 
the plaintiff’s story is obviously untrue;(9) Judge refusing to give effect by 
amending decree to his predecessor’s decretal ordor;(10) refusing suuimon8es;(ll) 
passing a decree wliere there is no evidence at all or admission to supiioit it;(12) 
the Judge addi'essiug himself to matters entirely foreign to the inquiry he had 
to make;(13) erroneously holding that a particular Act or section of it is applicable 
to the. c-ase, and that by reason of that Act or section the suit does not at all lie; (14) 
not porinitting a plaintiff' in a suit brought upon two hundis to adduce evidence 
of payment otherwise than by the hundis; (15) excluding from evidcncli a docu¬ 
ment because not stamped; (16) admitting a document in evidonre though 
unregistered; (17) allowing a tenant to dispute his landlord’s title; (18) 


(1) OorakhBabajiv. VithalNarayan, 11 B. 
•136 (1887). 

(2) Pugardiii v. Moidin,f)M.114 (1882),hekl 
also to constitute a case of material irregularity. 

(3) Har Prasad v. Jafar AU, 7 A. 345 
(1885) \ qu. whether in this case there was 
not merely an error of law in construing art. 
101 of the Limitation Act, and whether same 
criticism docs not apply to Davms, J., judg¬ 
ment in Kristnamma Naidu v, Chapa Naidu, 
17 M. at p. 421 (1893)]. 

(4) Subbiah v. Dilawar Khan, 24 M. L. J. 
482 (1913). 

(5) Har Prasad ®. Jafar Ali, 7 A. 345 
(1885), at p. 351, prr Mahmood, J., who held 
it, as well as the next four eases, to be cases 
both of illegality and material irregularity. 

(6) Ib. 

(7) Ib., at p. 352 [the case roforred to is 
■ Suita II. Gangs, 7 A. 411 (1885)]. 

(8) Ib. (9) Ib. 

(10) Balmakund v. Jatan Lall, 8 A 125,219 
(1882), hold also to be material irregularity. 

(11) Kaji Ahmad v. Kaji Mahamad, 9 B. 
308 (188^. 


(12) Shields r. Wilkinson, 9 A. 398, 409, per 
Broadburst, J.; Edge, C.J., considered the 
ease to bo one of absence of jurisdiction; and 
see Manisha Eradi v. Siyali Koya, 11 M. at )i. 
232 (1887); Bissessur Das r. Johann Sinidt, 
10 C. W. N. 14 (1905). 

(13) Debo Das v. Mohunt Kain, 2 ('. W. N. 
474,478, 479 (1898); foil, Gopal Cliandra v. 
Bigoo Mistry, 8 C. W. N. 70 (1903) [pauper 
application]. 

(14) Jugobundhu Pattuek v. Jadu Ghose, 
IS C. 47, 50 (1887), held also to bo material 
irregularity; foil, in Shri Vishvambhar v. 
Shri Vasudov, 18 B. 708 (1892), in which 
conversely the Judge erroneously held hira- 
solf bound to moke the order complained of. 

(15) Ohenbosapa v. Lakshman Bamebau- 
ra, 18 B. 389, 372 (1893). 

(16) Fatehchand Harchaud v. Kisan, 18 B. 
614 (1893), sei qu., see p. 474, u. (4), onte. 

(17) Gurunath Shrhuvas v. Chenbasappa, 

18 B. 745 (1893); sed qu., soo last note. 

(18) Patel Kilabhai v, Hargovan Mansukh, 

19 B. 133 (1894); aed qu., whether this was 
not merely a mistake of law. 
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directing, contrary to the provisions of sect. 266 of the last Code, that in execu¬ 
tion of a decree the tools of a judgment debtor be sold; (1) making an 
order without hearing the party's pleader; (2) A suing B for some property 
and the Court giving a decree to 0, who was not a party to the suit; (3) the 
adoption of a procedure different from that provided by law, and such as to 
cause material injury to the suitor; the application of a section of the Code 
to a case to which it does not apply; (4) holding wrongly, and contrary to 
authority, that there is a cause of action; (5) refusing to make a person a party 
to a proceeding; (6) a Judge or assessor hearing a case who has an interest in 
it; (7) Appellate, Court questioning, contrary to the express provisions of the 
Statute, the admissibility of document improperly stamped, but admitted in 
evidence by Court of first instance ; (8) attacliing under a personal decree trust 
property; (9) non-suiting a plaintiff, such a procedure not being permitted by 
the Code ; (10) decree in pauper suit omitting to order plaintiff to pay Court feo,s 
when suit dismi.ssed ;(11) omitting to state a case under sect. 09 of the Presidency 
Small Court Act ;(12) a District Judge revoking a sanction granted by a Subordinate 
Court on the ground that “a sanction could not be granted to a third party.”(13) 
Irregularity.—J ii.st as in the reported cases, questions of illegality are 
mixed up with those of jurisdiction, so it is not easy alwa 5 ’'s to distinguish “ iUe- 
galily ” from “ material irregularity." In fact, as will have been seen from 
the notes to the last paragi'aph, the Courts have often spoken of the same act 
a.s being both an illegality and irregularity. A distinction has been drawn 
between cases in which a Judge omits to do something which a Statute 
enacts sh8.ll be done, and case.s in which a Judge does something which a Statute 
says shall not be done. In the former case, the omission may not amount to 
more than an iirogularity in procedure. In the latter, the doing of the pro¬ 
hibited thing is uUra vires and illegal, and without jurisdiction,!!!) using the 
latter term in its broadest sense. It has been said also that materia] “ irregu¬ 
larity ” implies only the committing of an error of procedure, whilst acting 
“ illegally ” means something more.(15) One thing is clear, namely, that an 
in-egularity is sornetliing less than an illegality, and before the Court will interfere 

irregularity; followed in ,Sri Prosad Narain 
1 ). Dulhin Genda, 18 C. L. -.T. 612 (1913); 
but SOP, Rabbaba Khanum i>. Noorjehan 
Begum, 13 C. 90 (1886). 

(7) Kaahinath Khaagivala v. Collector of 
Poona, 8 B. .563 (1884); Swamirao v, 
CoUoctor of Dharwar, 17 B. 299 (1892). 

(8) Sbidappa v. Irava, 18 B, 737 (1893). 

(9) In re Shard, 28 C. 574 (1901). 

(10) Vasudova v. Chinnasami, 7 M. 584, at 
p. 686 (1884). 

(11) Collector of Kanara v. Rambhat, 18 B. 
454 (1893). 

(12) Seshammal e.Munusami,20M.3S8( 1896). 

(13) Ram PrasadMoUa (tn re),37C.13 (1909). 

(14) Rameahur Singh v. Sheodin Singh, 12 
A. 610 (1889), P. B. 

(16) Mohunt Bhagwan v. Khotter Moni, 1 
C, W, N. 617 (1896), vide ante, p. 456. 


(1) Badami Kuur v. Dinu Rai, 8 A. Ill 
(1886), at )). 115, per Straight, J.; and per 
Mahiuood, J., in Dhan Singh v. Baaant Singh, 
8 A. 5 i 9 (1886), at p, .529 ; and per Trovolyan, 
.1.. in kSew Bux r. Shib Chunder, 13 0. 225 
(1886), at p. 231 (the word “ nosts ’’ should 
1)0 “ toola ”]. 

(2) Chakra,pan! v, Varahalamma, 18 M. 
227 (1891), 

(3) Sew itu\ r Shib Chunder, 13 C. 226, 
230 (1888). 

(4) Ib.; oonsidcred also apparently to be 
a material irregularity. 

(5) Boss Alston v. Pitambar Das, 25 A. 
509, 624 (1903); sed. qu.^ whether as hold by 
Banerjeo, >1., contra, there was not merely an 
error of law. 

(6) Khettramoni Dasi v. Shyama Churn, 
21 C. 639 (1894), held also to be material 
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it must be shown to bo material—that is, an irregularity which l\as prejudicially 
afEectod the merits of the case. 

Cortiiin cases of what ha.s been held to be material irregularity will bo found 
noted in the commentary on “ acting illegaliy.” Other reported cases arc;— 
determining an i,ssue which docs not really arise in the case, and basing the 
decision on sucli determination; (1) omissions or errors of procedure in the 
investigation of a matter, such as the omission to comply with the procedure 
prescribed by sect. 3 of Act X IX. of 1841, relative to curator's; (2) (mtortaining 
and granting an appheation under sect. 108 of the last Code, without notice 
to the otboT side, in contravention of the directions of sect. 109 of tln^ same 
Code; (3) determining a suit upon an issue whhh was not one on which the 
dispute between the parties could he ]>ropcrly adjudicated upon; (4) treating 
delivery of summons by post to a person who was not shown to have been the 
defendant as good service ; (,h) Judge and Assessors sitting to determine amount, 
of compensation to be awa.rdcd under Land Acquisit.ion Act, and refusing to 
tahe into consideration any of the matters prescribed by sect. 24 of t.hat Act, 
or improperly tahiiig into consideration any of the matters ju'ohibitcd by sect. 
2.0 the)'t'.of; (6) Ap])cllat,e Court disposing of a suit on a point taken by it,self 
in ap])eal wif.hout affording the parties an opportunity of proving what was 
necessary to meet tliat point, or deciding the, suit without liearing the. parties 
at all; (7) whore evidence, has been improperly taken; (6) appointiiamt of a 
curator under Act XIX. of 1841 without holding inipiiry undej' sect. 3 of tliat 
Act; (9) grant of leave under sect. 18 nl the Religion,s Hndowments Act on an 
unverified petition not presented in Court; (10) in cont.ravention of te.ct. 029, 
now 0. XLAAl. r. 7, cut ert,aining an appeal from an order admitting a review ; {11) 
going into a fresh point on a new trial, the materials uece.ssaiy for its decision 
not being before the Couri,; (12) wrongly holding as regards service, and tliere- 
upon pa.ssing ex parte decree; (13) rcfiLsiug to draw up a preliminary decree in 

(1) Venltubai v. Vonkaji Anaji, 12 K GI7 
(1887). 

(2) Papamina v. C^oHoctor of Godavari, 12 
M. 311. 341, 347 (1880). 

(3) Badaini Kuar v. l)inu llai, S A. Ill 
{]88(>), at |). 115, ;jf;r Straight, J. ; and ^^cr 
Malimood, J., in Dhan jSingli »>. Basant 
Singh, 8 A. 5J9, at p. 520 (188G). 

(4) Rudrappa v. Narflingrao, 29 B. 213 
(1004). 

(5) Jagannath Brakhbhau v. Sassoon, 18 
B. 006(1893). 

(0) Josoph V, Salt Company, 371 (1892); 
but as to a mistake conoorning the principles 
of valuation, ib. 

(7) Kristnamma Naidii t’. Chapa Naidu, 

17 M. 410 (1893), at p. 421, per Davies, J. 

[the rest of tho Bench, hiJwcver, agrefxl in 
dismissing the petition ]; as to the lost point, 
floo Chakra Pani v. Varahalamma, 18 M. 227 
(1894), where the Court interfered, an order 
having been passed without hearing the 


jMirty’s pleader. So also ivherf' a ]>ai'ty has 
not been jie.rmittod to adiliiee (‘vidonco: 
(■honbasajjpa r. Lakshman Banichandra, 18 
B. 369, at p. 372 (1803). 

(8) Shiva Natliaji Joma Kasliinath, 7 B. 
341 (1883), at p. 357. 

(9) Ivrishnasanii Pannikondar r. ]\fiithu- 
Urtehm Pannikondar, 24 M. 364 (1000), per 
Shophai'tl, J., Arnold White, ('.J., holding 
that tho Judge aotfid without jurisdiction or 
with material irregularity. 

(10) Amdoo Mujan Muhammad Daviid, 
24 M. 085 (1001). 

(11) Abdul Sadiq v. Abdul Aziz, 21 A. 162, 
154 (1898); as, howevgr, it was licld that the 
District Judge had no power to sot aside tho 
ordcr, 5 ?e. whether tlie question was not one of 
jurisdiction. 

(12) Ralli V. Parmanand Juwraj, 13 B. 042 
(1889). 

(13) Abraham Pillai v. Donald Smith, 29 
M. 324 (1906). 
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accordance witli tlic findings ; (1) ordering the amount deposited to be retiu’ned 
to the transferee of a non-tranaferable occupancy-liolding; (2) failing to decide 
an issue wldcli became necessary by the reversal of the decision of other issues 
by tlic first Court; (3) an order for consolidation of suits which is erroneous in 
principle and will lead to irremediable mischief; (4) allowing withdrawal of 
suit undiir 0. XXIII. r. 1, with leave to file a fresh suit on the same cause of 
action after the defendant had obtained a decree in his favour; (5) interfeicnee 
by a Collector, under sect. 23 of the Mamlatdar's Court Act, with the findings on 
fact of a Mamlatdar which are on theii face legal and re,gular.(6) It has been 
held that failure of a lower Appellate Court, to frame and try the requisite issue 
under 0. XLI. r. 25 may, under certain circumstances, be a material irregu- 
larity.(7) But the mere fact that a lower Court erroneously refused to allow 
amendment of a jdaint is not gi’ound for interference.(8) 

“ May pass such order.”—The words employed iudicat.e very wide 
powers, and tlie Court may do or direct anything to Im done winch it considers 
called for under the circumstances. The actual order will, however, be con¬ 
trolled by these latter.(9) Where the docLsion of a Court of first instance, 
or of both such Court and the Appellate Court., are without jurisdictiou. 
the (hunt has set aside hath decisions and returned the plaint, for presen¬ 
tation ill the jirope.r Court.(lO) In such a case there has been no trial, 
and the High ftiurt will not undertake the lunctions of a Court, before which 
tlie (iaS3 should have, but has never, gone. Where want of jui’isdiction is 
alleged as regards the Appdlate Court ordy, if the latter Court exceeds its juris¬ 
diction, tke High Court may set aside that portion of the order which 
was in excess of jurisdiction; and if the Appt*llat.e Court had not jui'isdiction 
at all, it may set aside the decision altogether, and may refer the appeal to the. 
Court which had jurisdiction, even if it were too late to prefer a fresh appeal 
to that Court.(ll) But if the original order was noir-appealable, the Court, 
in setting aside tlie decision on appeal of a Court not possos.scd of juris¬ 
diction, will not ent.cr into the question of the merits in order to deter¬ 
mine if the first order was correct or not.(12) It has been lield that the 
Court may at least pass any order which it might ho authorized to pass on second 
appeal.(13) The quest ion, however, whether the High Court, in dealing with a case 
under this section, can examine the evidence and itself investigate the facts is 
the object of conflict. In some cases it has done so ;(14) in others not.(16) 


(1) Sidhanatli v. (UiiokIj, 14 jlom. Iv. It. 
{jni2); 37 B. m. 

(2) Nalani />. Fulmani,I5 (IL. J. 3S8 (1912). 

(3) 8ihH8aHlf'.Nitai,jr>0.B.J. 1U(19II). 

(4) Kali : . .ran r. Surja Kuraar, 17 
C. W. N. 520 

(5) Eknath v. li-iioji, 35 B. 201 (19IJ). 

(6) Kashirani v. Kajiram, 35 B, 487 (1911). 

(7) Ramjas India (vcncral Navigation 
Railway Co., 10 (I VV. N. 424 (1911). 

(8) VenkataHubbitth i\ »SoshacUeIlum, 22 
M. L. J. 130(1911). 

(9) Sco Sarnam Tewari i\ Sakina Bibi, 3 A. 
417 (1881), at p. 420. 

(10) Ib. 


(11) /jir/’tSubjan Ostagar, B. L. R. (F. H.) 
351 (l«(i6). 

(12) In re Douowri Ivazi, B. L. R. (F. B.) 
517(1800). 

(13) Maulvi Muhammad v. Syud Hunain, 3 
A. 203 (1880), F. B.; Har Prawad 7’. Jafar 
All, 7 A. 345 (1885), at p, 349. 

(14) Jvailash Chandra v, BiHsonath Para- 
manip, 1 O. W. N, 67 (1890); Whitdds v. 
Wilkinson, 9 A. 398 (1887); and seo Maulvi 
Muhammad v. Syed Husain, 3 A. 203 (1880), 
at p. 204, jmr Stuart, C. J.; Sarnam Tewari 
V. Sakina Bibi, 3 A. 417 (1881), at p, 419, 
per Stuart, G.J. 

(15) Ramrao v. Babaji, 20 B. 030, at p. 032 
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Execution of orders passed in revision.— The same propodtiie which 
applies to High Court decrees in appellate jurisdiction must be applied under 
sect. 141 to orders in revisional jurisdiction. Application for execution of such 
orders must be made to the Court whose decree is revised, and that Court must 
execute the decree or order passed in revision according to the rules prescribed 
for the execution of its own decrces.{l) 

Appeal from orders passed in revision.— The Bombay and Allahabad 
Hi g h Courts have held that the Letters Patent provide for an appeal only from 
a judgment passed in the original or appellate jurisdiction of the High Court, 
and that therefore no appeal lies from an order of a single Judge dismissing an 
application for the exercise of its revisional jurisdiction.(2) The same view 
was at first taken by the Madi’as High Court.(3) It was, however, subsequently 
held, by a Full Bench (proceeding, as regards some opinions of the Judges, on 
the ground that the revisional is part of the Court’s appellate jurisdiction), that 
an appeal lies against an order made by a single Judge of the High Court under 
this section, when such order amounts to a judgment.(4) And this case has 
been recently followed in the Calcutta High Court where it was held on appeal 
that an order made by a single Judge sitting on the original side interfering 
with a judgment of the IVesidency Small Cause Court is a judgment within the 
meaning of sect, l.'i of the Letters Patent and is appealable. In this case one of 
the .Judges was of opinion that a comparison of the Charter Act, the Letters 
Patent and the Presidency Small Cause Courts Act leads to the. result that the 
High Court has a right to interfere by way of revision; and another Judge 
expressed the view that the revisional is a form of the appellate juriSdiction.(.5) 
An order passed under this soution, deciding that a certain person should be 
allowed to sue as a pauper, was held not to be a final decree in an appeal 
within the meaning of .sect. 59S of the last Code, nor a final judgment 
made on appeal within the meaning of sect. 39 of the Letters Patent; and it 
was IwU, on an apjdication for leave to appeal to the Privy Council against such 
an order, that the High Court had no jmwer to grant a certificate. (6) 


(1895); Ralli v. ParraananJ.Towraj, 13 B. 642 
(1889), at pp. 647, 649 [where the High Court, 
reversing the decision of the Small CaiLsci 
Court, remitted the cose to be disposed of 
according to law ; and soo Seshamraal v. Mu- 
nusarai, 20 M. 358 (1896)]; cf. Seahadri r. 
Krishnan, 8 M. 192, 195 (1884); and sco 
Manisha Eradi v. Siyali Koya, 11 M. 220 
(1887), at p. 2,30 [“ In revision wc are no 
doubt bound to accept the facts as found by 
the Subordinate Court, provided that they 
arc so found upon legal evidence and there 
is no material irregularity in their procoduic,” 
per Roman, J.]. 

(1) Gold V. Goldenberg, 16 B. 560 (1891). 

(2) Nisar All v, Ali All, 28 A. 133 (1906); 
^iralal v, Bai Asi, 22 B. 891 (1897) [appli¬ 


cation under s. 2.'>, I*rovincial Small Cause 
Court Act]; and s(io per Edge, C.J.. in 
Muhammad Naim-ul-lah i’. Ihsan-ullah Khan, 
14A. 226(1892), at p. 232. 

(3) Sriramulu v. Ramasam, 22 M. 109 
(1898) [revisional application under this 
section]. 

(4) Chappan r. Moidin Kutti, 22 M. 08 
(1898.) 

(6) Show Prosad Bungshidhur v. Bam 
Chunder Hari Bux; Kalooram Sitaram v. 
Ram Chunder Hari Jux, 41 C. 323 (1913); 
distinguishing Hiralal ??. Bai Asi, supra; 
and see Gobind v. Kunja, 10 C. L. J. 407 
(1909). 

(6) Babu Sakan v. Gopal Chandra, 8 C. W. 
N. 296(1904). 



PART IX. 


SPECIAL PROVISIONS RELATING TO THE 
(BARTERED HIGH COURTS. 


116. This Part applies only to High Courts which are 

Fart to apply only to hereafter be established under the 

oertain High Courts. Ivdian High Courts Act, ISnl. 

117. Sam as provided in this Part or in Part X. or in ruhs, 
Application of Code to the provisions of this Code slinll apply to such 

High Courts. 1 [igh Courts. 

High Courts.- —It was held that neither under thi.^ section nor sect. 038 
of the last Code was an appeal under clause 15 of the Letters Patent affected 
by sect. 588 of that Code.(l) It has been held that sect. 629 (now 0. XLVII. 
r. 7) ap|)lied to the High 0ourt.(2) 


118. Tf^ere any sitch High Court considers it necessary 
r. » that a decree vassed in the exercise of its 

before ascertainment of original Civil jurisdiction should be executed 
before the amount of the costs incurred in 
the suit can be ascertained by taxation, the Court may order 
that the decree shall be executed forthwith, except as to so 


much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the 
decree may be executed as soon as the amount of the costs shall 
be ascertained by taxation. 


119. Nothing in this Code shall he deemed to authorize 
Unnuthoriied persons any person on behalf of another to address 
not to address Court. the Court in the exercise of its original civil 


(1) Toolsey Money v, Sudovi Dossee. 26 C. 
361 (1899); dissenting from the decisions of 
the Madras and Allahabad High Courts there 
cited and following the decision of the Privy 


Council in Hurrish Chundor i'. Kali Snnderi, 
9 G. 482 (1882). 

(2) Achaya v. Batnavelu, 9 M. 263 (1886), 
considered in the first case in last note. 

2 I 
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jurisdiction, or to examine witnesses, except wJiere the Court 
shall have in the exercise of the power conferred by its charter 
authorized him so to do, or to interfere with the power of the 
High Court to make rules concerning advocates, vakils and 
attorneys. 

Who may address Court.—^This section corresponds witli that in tlio 
former Codes.(l) 


[s. 638.] 


fs. 639.1 


120. (/) The following ‘provis'tons shall not apply to the 
Provisions not applio- High Court in the exercise of its original 

orteinMcMorSveia “vil jurisdiction, namely, sections /)/, /; 
jurisdiction. and I'iO. 


{.') Nothing in this Code shall extend or apply to any Judge 
of a High Court in the exercise of jurisdiction as an Lisolvcnt 
Court'. 


Original jurisdiction.—See note to .sect. 117, mite, and to Preanible. It 
ha.s been held that in this section the word “ ordinary " has been omitted before 
“ original civil juriadiction."’ (2) 

Insolvency.'—Tiie words in the Code of 1877 were slightly different, but 
their meaning was the same.(.‘i) The Insolvency Court has nothing to ,do with 
the procedure to be followed in the p,xceution of a jadgnient entered up under 
se<',t. 8(1 of the Insolvent Act. The execution iteelf is a proceeding of the High 
Court, and sect. (149 of the, last Code. apj)lied.(4) 

(1) See In re Plefidcrs of tho Higli Court-, 853 {I9J0}. 

8 B. 105, at. p. 134 (1883). In re A Vakil’s (3) Jn re Bhngwanilas Bu^jiva^, 8 B. 511, 
Application, 37 C. 853 (IDIO). at p. 520 (1884). 

(2) fn rc A Vakil’s Application, 37 f-. (4) lb. 



PART X. 

RULES. 


121. The rules in the First Schedule sltaM have effect as if 
Effect of rules in First enacted in the lady of this Code until annulled 

Schedule. or altered in accordance, with the frrovisions of 

this Part. 

122. High Courts estallishcd under the Indian High Ccnirts[et.s.M', 
Power of certain High Act, tsui, and the Chief Courts of the Punjab 

Courts in*mahe rules. and Lowcr Burma, may, from, time to time 
after frevimts fublication, make rules regulating their own fro- 
cedure and the frocedwre of Civil Courts subject to their sufer- 
intendence, a.nd may by such rules annul, alter or add, to all or 
any of the. rules in the. First Schcd-ide. 

123. (/) A Committee, to he called the Rule Committee, shall 

he constituted at each of the towns of Calcutta, 
Commiiteel'"'in°cmtail Modros, Bombay, Allahabad, Lahore and 
Prouincos. Ranfjoon. 

Each such Com.niitlee shall consist of the follmving fersons, 
namely :— 

(ffl) three Judges of the High Court established at the town at 
which such Committee is constituted, one. of whom at 
least has served as a District Judge or [in the Punjab 
or Burma) a Divisional Judge for three years, 

(6) a barrister fractising in that Court, 

(c) an advocate {not being a barrister) or vakil or ^leader 
enrolled in that Court, 

{d) a Judge of a Civil Court subordinate to the High Court, 
and, 

(e) in the towns of Calcutta, Madras and Bombay, an 
attorney. 



484 


THE COT)E OF nVIL PROCEHTTRE. 


Part X. 
■Sec. 123. 


(:'/} The membefrs of each such Committee shall he af pointed by 
the Chief Justiee or Chief Judge, who shall also 'nominate one of 
their number to be 'president: 

Provided that, if the Chief Justice or Chief Judge elects to be 
himself a member of a Committee,, the number of other Judges 
appointed to be members shall he two, and the Chief Justice or Chief 
Judge shall be the President of the Committee. 

(//) Each member of any such Committee shall hold office for 
such period as may he prescribed by the Chief Justice or Chief 
Judge in this behalf; ami wlienemr any member retiree, resigns, 
dies or ceases to reside in the 'frro'vince in which the. Co'inmittec was 
constituted, or becomes iumpdhlc of acting ns a member of the 
Committee, the said Chief Justice or Chief Judge may appoint 
another 'person to be a member in his stead. 

(.') There shall be a Secretary to each such Committee., who 
shall be appointed hj the Chief Justice or Chief Judge and shall, 
receive such remuneration as may be jmemded in this behalf by the 
Governor General 'in Council or by the Local Gorernm.e.nt, as the 
case may he. 

124. Every Rule Committee shall make a repmi to the High 

Committee to report Court established at the town at which, it, is cen¬ 
to High Court. stituted on any proposal to annul, alter or add to 

the rules in the First Schedule or to make new rules, and before makmg 
any rules under section the High Court .shall take such repart 
into consideration. 

125. High Courts, other than the Courts specified 'in sect,mi 
Power of other High I -L "may exerdsc the powers conferred by that 

Courts to make rules. section in s'uch ma'nncr and s'ubject to such 
renditions as the Governor General in Council may determine : 

Provided that any such High Court may, after pre'vious publi¬ 
cation, 'inalce a rule extending within the local limits of its jurisd'iction 
any rules which have been made by any other High Court. 

126. Rules made under the foregoing pro'visions shall be 
Rules subject to subjcct to the previous sanction of the following 

sanction. authorities, namely :— 

(a) if the rule is made by a High Court estaWshed under the, 
Indian High Courts Act, IHUl, to the sanction of the 
authority prescribed by section If) of that Act for rules 
made under that section ; 

(h) if the rule is made by any other High Court,, to the sanction 
of the Local Governnient. 
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127. Ituk’s no made and sanctioned shall he 'published in the 
Gazette of India or in the local official Gazette, 
Publication of rules. shall froTH the date of 

publ'icatlon or from such other date as may be s'pedjied have the 
same force and effect, ivithin the load limits of the jurisdiction of 
the High Court which 'made them, as if they li^ been contained 'in 

flip. JP'iA'iif. 


The following antfudmenls have been made by Act XXIV of 

mr 

lu Section 127, for the word .Sanclioneii tlie word Approved shall 
be substituted. 

Ill Seotion 130, for the word Hanclion the word Approval shall be 
substituted. 


‘post or m any btheir manner either generally or 'in any 
.specified areas, and tihe 'proof of such service ; 

(b) the maintenance mid custody, while under attachment, of 

live-stock and other moveable pro'perty, the fees 'payable 
for such maintewince and custody, the sale of such live- 
* stock and pro'perty and the proceeds of such sale ; 

(c) 'procedure in suits by way of counter-claim, and the 

valuation of such suits for the purposes of jurisdiction ; 

(d) procedure in garnishee and charging orders either in 

addit'ion to, or 'in substitution for, the attachment and 
sale of debts; 

(e) 'procedure where the defendant clavms to he entitled to con¬ 

tribution cr 'indemnity over against any person whether 
a party to the suit or not; 

( f) summa/ry procedure — 

(t) i'll suits in which the plaintiff seeks only to recover a 
debt or liqwidated demand in money payable by the 
defendant, with or ‘without interest, arising -— 
on a contract express or implied; or 
on an enactment where the sum sought to be 
recovered is a fixed sum of money or in the 
'nature of a dd)t other than a penalty ; or 
on a guarantee where the claim against the prin¬ 
cipal is in respect of a debt or a liquidated 
demand only ; or 
on a trust; or 

{'ii) in suits for the recovery of immoveable property, with or 
without a claim for rent or mesne profits, by a 
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[s. 652, 
third 
para.] 


[s. 652, 
second 
para.] 


[s. 652, 
fourth 
para,] 


Imidlord cuja/itist a temiti wlme term has expired or has 
been duly determived by notice- to quit, or has become 
liable to forfeiture for non-payment of rent, or against 
persons claiming under such tenant; 

((/) proced-ure by way of origiruUiny summons; 

(It) consolidation of suits, appeals and other proceedings; 

[i) delegation to any Registrar Prothonotary or Master or 
other official of the Court of any judicial, quasi-judicial 
and non-judicial duties ; and 

ij) all forms, registers, hooks, erdries and accounts which may 
be necessary or desirable fm' the transaction of the business 
of Civil Courts. 

It. liaa been lield tlmt in this section we liave legislative recognition tliul. 
sucli suits as were maintainable, in reapeet of debte at the time of the ConimoTi 
Law l-’roeednre Act, 1852, are still maintainable in tliis eountry.(]) 

129. Notwithstanding anything in this Code, any High 

Power of Oh t / established under the Indian High 

High Courts io“'mnhe Courts Act, 7-SV/7, may make such rules not 

rules as to their original ^consistent with the Letters Patent estab- 
cwil uroceaure. i- i , i , i 

lishing it to regulate its own procedure in 

the exercise of its original civil jurisdiction as it shall tHink fit, 

and nothing herein contained shall affect the validity of any such 

rules in force at the commencement of this Code. 

130. A High Court not established under the Indian High 

„ ^ , Courts Act, tstn, may with the previous 

Power of other High p ,i x i /-'i , i 

Courts to make rules as saiictioii ot thc Irocal Qovcrnmciit, make, 
to matters other than rcspcct to auy matter Other than pro- 

iiroceci H re» a t/ x 

cedure, any rule wliich any High Court so 
established might, under section 15 of that Act make with 
respect to any such matter for any part of the territories under 
its jurisdiction which is not included within the limits of a 
Presidency-town. 

131. Eules made in accordance with section lif'J or section 
, , ISU fd\&\\ he mMlsdcd in the Gazette of India 

u ica ion 0 ru es. ^ official Gazette, as the case 

may be, and sliall from the date of publication or from such other 
date as may be specified have the force of law. 

Rules.—These sections effect thc most important difference between the 
present and Ibc last Code. Under the law as it formerly stood High Couits 

(I) V. R. and Co. i'. Bliagwandaa, 34 R. 102 (1000). 
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had powur t.o make rules to regulate the iirocedure of the original side of the 
Court, and ffigh Courts and Chief Courts had power to make rules to regulate 
the procedure of Courts subordinate to them ; but neither High Courts 
nor Chief Courts could make rules to regulate any matters which were dealt 
with by the Code of Civil Procedure, nor could they in any way affect the pro¬ 
visions of that Code. The power which is given to the High Court in 
England and other countries was denied to the High Courts in India, 
with the result that there eould be no elasticity in matters of jirocedure 
which fell within the ambit of the Code, and that defects in the existing practice 
could only be remedied, when discoveced, by the dilatory process of 
legislation. 

This may have been proper at the time the Code was first enacted, but it 
has been riglitly considered that there is no reason nowadays for denying to 
the High Courts the power to regulate those minor matters of procedure, a 
power which they are far more competent to exercise than tlie Legislature. 
In the present Code, therefore, the Legislature has enlarged the rule-making 
p(iW(‘rs of tlie High Courts and Chief Courts, and vested in them tlie authority 
to make changes in minor matters of procedure. Thi.s is done by placing the 
sections of the Code relating to these matters in the lirst iScliedule, and giving 
liO the High Courts and Chief Courts power to vary or amend the rules in the 
riohedule, or to make additional rules on matters whicli are specified in the 
Code. The result follows, that the rules in the Seliedule provide a procedure 
for the present, but tliat that procedure can be altered at any time, and from 
time to*time as seems fit to the Courts. It has been tliouglit desirable tiiat in 
exercising tliese wider ])owcrs the Courts should have the advice of represen- 
tative.s of the two branches of the legal profesisioii, and accordingly it has been 
provided that rules should only be made after taking the opinion of a Eule 
Committee composed of throe Judges of the Higli Court, a Judge of a sub¬ 
ordinate Civil Court, and of three other members appointed by the respective 
Chief Justices or Chief Judges, one representing the Bar, the other tlie Vakils 
or Pleaders, and tlie tliird the attorneys. It was believed that a Standing 
Committee of thi.s kind would be of great value. Provision has been made for 
the appointiiieiit of a permanent Secretary to conduct the routine work of the 
Committee, and, as i.s hoped, to assist in drafting rules for them. 

The division between matters which should be dealt with in the Act and 
matters which should ho left to rules is not easy to determine on any 
logical basis. 

Matters which affect more than one province, and matters in which it is 
esseuticl iliat there should be uniformity in all provinces, have been kept in 
the Act; minor matters have been relegated to the Schedule. But between 
these two clu sses there are many matters as to which opinions may difler whetlier 
they are proper subjects for rules or not. It is probably impossible to devise 
an arrangement whicli would disarm all criticism; but that adopted in the 
Code is the best that presented itself at present. It may be said against this 
innovation that it will create divergence of practice between the various pro¬ 
vinces and that this will cause confusion. The answer which has been given 
is that tlie divergence will be only in minor matters; and tliat oven in this 
divergence there may be advantages. The conditions and req[uirementB of 
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provinces difier greatly. A rule of procedure wliicli may be proper in Calcutta 
may be entirely inappropriate in tlie Punjab. It is desirable that the general 
principles of pi'oceduie should be uniform all over India, but no harm can result 
from a div(n-gonoc in the practice in Judges’ Chambers, or in the particular form 
of plaints or interrogatories. 

It may also be objected that the plan of putting some of the provisions 
3-elating to any particular subject in the Act and others in rules will lead to 
confusion. This is an objection which applies to all rules made under statutory 
authority : but it is one wldoh it is hoped will have little force in this particidar 
case as soon as practitioners have become familiar with the altered system. 

The rules suggested in the Schedule to the draft will be found to depart 
to no very considerable extent from the last Code, though important amend¬ 
ments have been made. The subjects of counterclaim and garnishee orders, 
which were included in the earlier Bill, have been omitted from the Schedule. 
They raise questions on which there was a great divergence of opinion, and 
on which the requirements of different provinces appeared to vary. It has 
therefore been thought better not to make these procedures compulsory all over 
India, but to leave it to the Court.s of each province to introduce them by rules 
if thought advisable. Power is given in the rule-making section for these pur- 
])OBes. With sect. 122, compare first paragi'aph of sect. 652 of last Code, with sect. 
128, 0. III. r. 6, and witli sects. 129-131, the second, third, and fourth paragraphs 
respectively of sect.. 652 of the last Code. New rule.s publislied since the date 
of the last edition are collected in the Appendix, 

High Court rules.—These sections correspond with certain modifloations 
witli the second, third, and fourth paragraphs of sect. 652 of the last Code. 
The second paragraph of that section was added by sect. 63, Act Vll. of 1888, 
and the last two paragraphs by sect. 2, Act Xlll. of 1895. Kules made and 
published under this section have the force of law. Hence, it was held that 
where an application for execution was not accompanied by a copy of the decree 
of which execution was sought, the application could not be treated as a step 
in aid of execution within the meaning of the Limitation Act.(l) The rule 
must not, however, be ultra vires,{^) and no rule, it was held, could add to or 
modify the conditions and limitations of the law laid down in the Limitation 
Act.(3) It has been recently said by a Pull Bench of the Madras High Court 
that, until such new Kulcs are made, it is probable that the Kules made under 
the last Code should be considered as in farce.(4) As regards paragraph (1) 
of sect. 652 and the High Courts, see sect. 122, ante. 


(1) Sadashiva v. Kamchaucira, 6 Bom. 
h. B. 394 (1903). 

(2) Bajam Chotti v. Seshayya, IS M. 236 
(1896). See Lalitishwar Singh v. Kameshwar 
Singh, 34 C. 619, 624 (1907). For an 
instance of a High Court Bulo differing from 
the Code, see Behram Jung Nawab ®. Haji 


Sultan All Shustry, 37 B. 672 (1912) (0. XLI. 
r. 10 does not apply in Bombay). 

(3) Chunilal Jethabhai v, Dahyabhai Amu- 
Inkh, 9 Bom. L, B. 113811907). 

(4) In re District Munsif of TiruvaUur, 
F. B., 37 M. 17 (1914). 



PART XI. 


MISCELLANEOUS. 


132. (l) Women who, a(;(-ordiiig to tlic chstoms and Ls. 640.] 

Exemption of certain the country, ouglit not to be corn- 

women from personal pelled to appear in public shall be exempt - 
appearance. from personal appearance in Court. 

(2) Nothing herein contained shall be deemed to exempt 
such women from arrest in execution of civil process in any case 
in which the arrest of women is not prohibited by this Code. 


WoAen. —This is tlir only section wliic.li deals witli the exemption of 
women (1) from personal appearance in Court. The privilege is limited to the 
class of persons described in the section, and cannot he elainn'd by all women 
of rank.{2) It has been designed for the protection of purdanashin. The words 
“ wliu according to,” etc., were held not to apply to a case of a Parsi widow, 
who alleged that according to Parsi customs she could not leave her houses for 
two years after lier husband’s death, the custom being of a varying and nn- 
certain character.{3) But a Court, independently of the section, would always 
have regard to such circumstances as were put forward in that case (viz. the 
alleged custom, age, and health of the applicant, and her desire to leave the 
jurisdiction) as an excuse for non-attendance.(4) See notes to 0. XVIII. r. 4 
and 0. XXVI. 1. 


133. {!) The Local Goveriunent may, by notification in the [». 64i.] 
Exemption of other locol official Gazette, exempt from personal 
P«rsons. appearance in Court any person whose rank, 

in the opinion of such Government, entitles him to the 
privilege of exemption. 


(1) An unmarried girl of twelve years was 
held to be too advanced in age to allow of any 
of the immunities of childhood: Mainath v. 
Moorta, 24 W. K 375 (1876). As to exaraina- 
tiun in houso» see ib.» and Suit 29 of 1903^ 
C. H. 0.; Dhara Sundari v. Suruti Bala, 28th 


July, 1904. 

(2) Davis V. MidtUeton, 8 W. R. 282 (1867). 

(3) Rustomji v. Banoobai, 14 B. 584 
(1889). 

(4) Ib. 
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The names and residences of the persons so exempted 
shall, from time to time, he forwarded to the High Court by 
the Local Government and a list of such persons shall be kept 
in such Court, and a list of such persons as reside within the 
local limits of the jurisdiction of each Court subordinate to the 
High Court shall be kept in such suboi'dinate Court. 

(-/) Where any person so exempted claims the privilege of 
such exemption, and it is consequently necessary to examine 
him by commission, he shall pay the costs of that commission, 
unless the party requiring his evidence pays such costs. 

Exemption from appearance.-—^Act VIII. of 18D9, sects. 22, 23. Tlie 
exemption is absolute, and not limited to cases in wliicli tlic party claiming 
it has be.en summoned by the opposite party. A Rajab instituted a suit under 
Act X. of 1859 through an agent appointed in that behalf. The Deputy- 
(lolloctor, not being satisfied with the information which the agent 
could give, adjourned the hearing to a subsequent day, and required the 
personal appearance of the Rajah. The Rajah claimed to be e.xempted ; but 
the Ileputy-Colleotor refuse<l the application, and dismissed the case. It -ft'us 
held that the Raiah was not bound to attend, and the suit was wrongly 
dismissed.(ll 

134. The ffovisio'ns of sections -I.", oi and ■'>!> shall ajifly, 
Arrest other than in ^0 far OS may be, to all fcrsons arrested mder 
execution of decree. tUs Codc. 

js. 642.] 135. (/) No Judge, Magistrate or other judicial officer 

Exemption from arrest shall be liable to arrest under civil process 
under civil process. while gouig fo, presiding in, or returning 
from, his Court. 

(;:■') Where any matter is pending before a tribunal 
having jurisdiction therein, or believing in good faith that it has 
such jurisdiction, the parties thereto, their pleaders, mukhtars, 
revenue-agents and recognized agents, and their witnesses acting 
in obedience to a summons, shall be exempt from arrest under 
civil process other than process isstied by such tribunal for contem'pt 
of Court while going to or attending such tribunal for the 
purpose of such matter, and while returning from such tribunal. 

(•f) nothing in sub-sexi'ion (.2') shall enable a’judgment-debtor 
to claim exemption from arrest under an order for immediate 
execution or where such judgment-debtor attends to show cause why 
he should not be committed to prison in execution of a decree. 


(]) Juggut Indor r. Soorjeoomar Ohowdhroo, Marsh. 627 (1864). 
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Exemption from arrest.—The privilege is not that of the person 
mentioned and for his personal benefit, but of the (iourt, and is conferred for 
the purpose of ensuring tlic due administration of iustice.(l) A case not 
governed by this section must be determined upon the principles of English 
law, on whicli this section rests.(21 The validity of a commitment by a 
Court of inferior jurisdiction can be inquired into, and if it be found that a 
person was, when committed by such Court, entitled to privilege from 
arrest lie will be released.(.“i) Where plaintifi, a resident of Bengal, went 
to Madras on the. 24tli October to attend a case which, however, was 
adjourned for seven weeks on the 27th October, and while waiting in 
Madras for the suit to come on was arrested on the lUth November, he was 
directed to he relea8ed.(4) In a suit under Chapter XXXIX. of the last 
Code (see now Order XXXVII.), when tlie defendant is not allowed to 
defend without leave, a defendant appearing in Court for that purpose is 
privileged.(5) If there is no hona fidcs on the part of that person th.at his 
attendance is required lie has no privilege.(6) The privilege being that of 
the Court, he cannot, when arrested for contempt, claim privilege.(7) The 
privilege attaches only when going to, or attending, or returning from a 
trilninal. Therefore, where an insolvent who was wroiigly imprisoned W'as 
arrested on his release from jail, it w^as held that he could not claim 
privilege.(8) 

“ Tribunal ” is a comprehensive term intended to cover Criminal as well 
as Ile.venue and Civil Courts ; (9) Insolvency Courts ; (10) and arbitrators.(ll) 

The woMs of the section arc now as under the last Code not “from arrest under 
the Code,” but from arrest “ under civil process.” (12) 

136. (I) Where an ajyplication is made that any person [s-BW.j 
- . . shall be arrested or that any property shall he 

to he arrested or property attached Under any provision oi this Lode not 
district*^*"**** ** ““tslde relating to the execution of decrees, and such 
person re.sides or smh property is situate 
outside the local limits of the jurisdiction of the Court to which 
the application is made, the Court may, in its discretion, issue 
a warrant of arrest or make an order of attachment, and send 


(1) John V. Carter, 4 13. L. 11., O. C. J. 90, 
Oi (1870); Woonia Cliurn v. Toil, 14 B. L. B. 
App. (iS75); Sainaraimri v. Parry, 13 M. 
150, 15N ;[889); Ardoshirji PVamji v. 
Kalyaii Das, 'M A. 3 (1909). 

(2) In n; Somreiidra Nath, 5 C. lOS, 108 
(1879). 

(3) In rc. Omrito LaU Dey, 1 0. 78 (1875). 
2n re Juggessur Roy, 5 C. Ij. R. 170 (1879). 

(4) In rc. Siva Bux, 4 M. 317 (1881). 

(5) In rc Soorendra Nath, 5 G. lOG (1879). 
(G) Wooina Churn v. 1’oii, 14 B. K 11. 

App. 13 (1875). 

(7) John V. Garter, 4 B. L. R., 0, C. J. !)0 


(1870). 

(8) Samarapuri v. Parry, 13 M. 150 (1889). 

(9) B. r. Harakh Nath, 4 A. 27, 29 (1881). 
In re Oboy Churn Mookerjoo, 2 TayL & Bell, 
234 (1851), a person wa.s held privileged who 
was arrested immediately after liis acquittal 
on a charge of misdoniBanour. 

(10) Samarapui’i v. Parry, 13 M. 150, 158 
(1889). 

(11) In re Juggossur Roy, 5 0. L. R. 170 
(1879). 

(12) See R. r. Harakh Nath, 4 A. 27 (1881). 
The section was modified by «. 7, Act VJ. 
of 1888. 
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to the District Court within the local limits of whose jurisdic¬ 
tion such person or property resides or is situate a copy of the 
warrant or order, together with the probable amount of the costs 
of the arrest or attachment. 

( .') The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, oi' by a Court subordinate to itself, and shall inform the 
tfourt which issued or made such warrant or order of the arresf, 
or attachment. 

(.)) The Court maldng an arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he shows cause to the satisfaction of 
the former Court why he should not be sent to the, latter Coui't, 
or unless he furnishes sufficient security for his appearance before 
the latter Court or for satisfying any decree that may be passed 
against him by that Court, in either of which cases the Court 
making the arrest shall release him. 

(.f) Where a person to be arrested or moveable property to 
be attached under this section is within the local limits of the 
ordinary original dvil jurisdiction of the High Court of Judi¬ 
cature at Fort William in Bengal or at Madras or ai Bombay, or 
-of the Chief Court of Lower Burnui, the copy of the wailant of 
arrest or of the order of attachment, and the probable amount of 
the costs of the arrest or attachment, shall be sent to the Court 
of Small Causes of Calcutta, Madras, Bombay or Rangoon, as 
the case may be, and that Court, on receipt of the copy and 
amount, shall proceed as if it were the District Court. 


Under any provision of this Code.—It was held tliat tliis section 
did not authorize the Court to attach any property 'whioh it was not authorized 
to attach by other sections of the Code.(l) It has, however, been held by the 
Calcutta High Court that under this section of the last Code, read with sect. 483 
of the same Code, the Court could attach property outside the jurisdiction ; in 
other words, that this section was intended to extend the operation of attachments 
before judgments to property beyond the jui'i8diction.(2) 

Resides.—The intent of this special provision must be regarded. Bare 
residence is sufficient under this section. So where an officer, whose regiment 
was in Burmah, proceeding on leave to England, resided a few days at Madras, 
it was hold that he was liable to arrest under this section. (3) 


(1) Krishnasami v. Engols, 8 M. 20 (1884); 216 (1902): and see observations of Russell, 

Raja Qoculdas v. Jankibai, 5 Bom. L. R. 670 J., in Raja Goouldas o. JanMbai, 6 Bom. 
(1903). L. R. at p. 674 (1903). 

(2) Ram Pertab o, Madho Rai, 7 C. W. N. (3) Everet v. Frere, 8 M. 206 (1886). 
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137. {1) The language which, on the commencement of this [8.646.] 
Language of sub- Code, is the language of any Court subordinate 

ordinate Courts. to a High Court shall continue to be the 

language of such subordinate Court until the Local Government 
otherwise directs. 

The Local Government may declare what shall be the 
language of any such Court and in whqt character a'pplications to 
and froceedings in such Court shall he written. 

{.?) Where this Code require.s or allows anything other than 
the recording of evidence- to be do7ie in writing in any such Court, 
such writing may he in English; but if any party or his pleader 
is unacquainted with English a translation into the language of 
the Court shall, at his request, be supplied to him ,; and the Court 
sha.ll make such order as it thinks fit in respect of the payment of 
the costs of such tra^islation. 

138. (1) The Local Government may, by notification in[s.l85A.i 

Power for Local official Gazette, direct with respect 

Goverument *to reqXe to any Judge, specified in the notification, or 
evidence to be recorded falling under a description set forth therein, 

“ ■ that evidence in cases in which an appeal is 

allowed, shall be taken down by him in the English language 
a‘)‘id in manner prescribed. - .. 

(2) Where a Judge is prevented by any sufficient reason 
from complying wUh a direction under sub-section {!), he shall 
record the reason and cause the evidence to be taken down in 
writing from his dictation in open Court. 

Evidence in English.—'the section corresponding with this rule in the 
last Code, was inserted by Act VII. ol 1888, sect. 17. As to Oudli, see Act 
XVIII. of 1876, sect. 19. Clause (3) is now 0. XVIII. r. 7. Clause (4) of the 
(!orres])onding secjtion in the last Code has not been re-enacted. 

139. In the case of any affidavit under this Code— f’- 

Oath on aifldavlt by (a) any Court or Magistrate, or 

whom to be administered, any officer or other person whom a High 

Court may appoint in this behalf, or 

(c) -my officer appointed by any other Court which the 
Local Government has generally or specially em¬ 
powered in this behalf, 
may administer the oath to the deponent. 

140. (1) Ill any Admiralty or Vice-Admiralty cause of[s.64SA.] 
Assessors In causes of salvage, towage or collision, the Court, whether . 

salvage, etc. it be exercising its original or its appellate 

jurisdiction, may, if it thinks fit, and shall upon request of either 
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party to such cause, sumiuon to its assistance, in such manner as 
it may direct or as may be prescribed, two competent assessors; 
and such assessors shall attend and assist accor^ngly. 

(2) Every such assessor shall receive such fees for his attend¬ 
ance, to he paid by such of the parties as the Court may direct 
or as may be prescribed. 

.647.3 141. The procedure provided in this Code in regard to suits 

Mbcellaneous proceed- shall be followed, as far as it can be made 
'“fP" applicable, in all proceedings in any Court of 

civil jurisdiction. 


Procedure for miscellaneous proceedings.—The oLjecl. el this 
section, wiiieli corresponds with sect. 38, Act XXIIl. of 1861, is to nialfe iipplic- 
able to proceedings other than suits and ajjpcals, the procedure, so far 
as it is applicable, which is adopted in .suits and appeals. An ajjpeal, 
however, is a substantive right and not a mere matter of proc('durc. Tiiis 
section, therefore, does not confer any right of ajrpeal where it do(>s not exist 
under the Code or any other law.(l) The right of appeal must be given 
by statute conferring tliat right.{2) If, however, a right of appeal 
is given by law', then the ju'oeedurein such ajrpeal will be (hat laid down by 
the Code. (3) 

Proceedings other than suits-—The procedure apidicablo* during 
the licaring of the suit until decree is provhled for by the Code; as also 
that applicable in execution of or ai>pcal from the decree. This section 
in the last Code did not on its true construction apply to •execution of the decree, 
and was inapplicable to petitions for execution, before, and independently of, 
the pa-ssing of sect. 4, Act YI. of 1892, which amended it, by expressly declaring 
that it was not appboahlc to such caflcs.(4) Prior, however, to the Amending 
Act it had been held, in a number of oases, that all execution proceedings should, 
for the purposes of this section, be treated as miscellaneous proocediiigB.(.9) 


(1) HiirccnatliKo(in<li)o c. ModliooSoodun, 
I(t W. R. (22 (1873); Ningappa n Ganga-wa, 
10 ]!. 433 (1885) (foil., Jung Bahadur v. 
Mahadoo Prosad, 31 0. 207, 209 (1903)]; 
cnnlra (app.irent]y), I’aresh Nath i’. Secretary 
of State, 10 C. .31 (1888), sed qu. ; neither 
does it empower any Court to invoke the 
jurisdiction of another Court; Damodara». 
Kittappa, 30 M. 10 (1911). 

(2) Minakslii ti. Subromanya, 11 M. 20 
(1887); 8. c., 14 I. A. 100. 

(3) Soo Tara Chaml v. Anund Chundor, 10 
W. R. 4.50 (1808). 

(4) Thakur Prasad v. Fakirullah, 17 A. 100 
(1894); B. c., 22 I. A. 44. 

(6) In re Harshankav Prasad, I. A. 178 
(1870) [stay of execution]; Gaya Parshad v. 


Blni]) Singh, 1 A. 180 (1870) [District Court 
transferring to itself execution proceedings in 
Subordinate Court]; Rajpal ti. Chooramun, 4 
A. H. U 10 (1872) [applicability of s. 110 of 
{(ode of 1859]; Seetul Pershad v. Mahomed 
Kurocm, .5 A. H. C. 104 (1873) [and of s. 
119 of same Code]; Syud Doshan ic Musst 
Khodija, 8 W. R. 04 (1807) [and of s. 170 of 
same Code]; Balaji Ranchoddas v. Mohanlal 
Dalsakhram, 6 B. 080 (1881) [and of s. 25 of 
Code of 1877]; Sithalakshmi Vytiiilinga, 
8 M. 648 (1884) [transfer of claim registered 
under s. 331]; Lakhmi Chand v, Gatto Bai, 
7 A. 542 (1885) [appMeability of ss. 98 and 99 
to a case where a petition asking for security 
for costs was struck off]; Ningappa v. Gon- 
gawa, 10 B. 433 (1886) [applioability of ss. 
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All such cases, in so far as they proceed upon the ground that this section of 
the last Code was applicable to execution proceedings, must be considered both 
as overruled by the Privy Council and superseded by the Amendment of 1892 
introducing the Explanation. Under the Code, as it stood after the introduction 
of the Explanation to s. 407 of tlic last Code, this section does not apply to 
execution prooeeding3.(l) The Amending Act, VI. of 1892, by making this 
section inapplicable in proceedings for the execution of decrees, deprived the 
Civil Courts of the power to apply by analogy to proceedings for the execution 
of decrees, the procedure specifically prescribed for proceedings in suits at a 
stage prior to decree, and limited the procedure which could be applied under 
the Code in proceedings for execution to the procedure which is expressly, 
as in Chapter XIX. of the last Code, or by implication, prescribed for proceed¬ 
ings for execution, or at the execution stage of a 3uit.(2) The explanation has 
now been omitted, but presumably the law remains the same.(3) It has recently 
been held by the Calcutta High Court that the explanation was only omitted 
bccau.so it had been rendered smierfluous by the. decision of the Eiivy Council 
in Tliakur Prasad v. Eakir-ullah.(4) 

Chapter XIX. of the la.st Code did not, however, contain a complele 
ju'oeedure for pj'oceedings in execulion,(5) and where lliis was the case the 
matter might liav(! been di.sposed of under the inherent power of the Courl.(6) 
Thus it was IndJ that a Court, had inherent power, if not conferred by statute, 
to disjniss an api)lifation for execution when the applicant fails through his 
own lache.s to put tlio Court iu a position to proceed with his application ; as 
also to 2 )r*(;!eed forthwith to decide an application for exeemtion of a decree 
on the jnateriida before it, wlicn lime lias been granted to a parly to perform 
any act necessary for the further progress of the application, and that 


102 and J03 to proceeding taken under 
H. 3HJ; Kofayat Ali v. Ram tSingh, 7 A. 359 
(1885) [h. 374 iiold applifiable to a]>])lK;ation 
for execution; Init see. now s. 375 a]; 
Fakaruddin v. Ollicial IVusti'e, 10 C. 538 
(J884) [h, (>23 lield ajipliealile to a decision 
under k. 244]; Gaur Mohan v. 'raraeband, 
3 \i. T(. R. App. 17 (1859); Rajx'WJ-I e. Choora- 
inun. 4 A. H. 0. R. 10 (1872) [applicability 
of ri. 110 oi' the Code of 1859 (98 of present 
Code) to execution proocodings ]; Bissossur 
Biiugut V, Murli >Sahn, 9 C. Jfi3 -{1882) 
[api>hcaf)ility - i h. 97, ; Shoo Prasad 

V. Kastura Ku.tr. 10 A. 119 (1887) [ap¬ 
plicability of B. ant(i\i Kalco Kristo 
V. Mahoineil Kader, 12 W. R. 428 (1869) 
[h. 119of(kKleof 1859; order for rehearing]; 
Sarju Prasad v, Sita Ram, 10 A. 71 (1887) 
[a. 047 makes sa. 373, 374 applicable to 
proceedings in execution of a decree]. 

(1) Thakur Prasad v. Fakinillah, 17 A. 
106(1894); s. c., 22 1. A. 44 ; Dhonkal Singh 
i\ Phakkar Singh, 16 A. 84 (1893); Bunko 


Behary v. Nil Madhub, 18 C. 035 (1891); 
Hajrat Akramni.ssa v, Valiulnissa, 18 B. 429 
(1893); Rura Mai v. Kuria, 1894, P. R. No. 
62, The case of Tukaram v. Khandu, 20 B. 
641 (1895), 18 not against this view as the 
decision jirocoeds upon the ground of the 
Courts* inherent power in a matter of this 
kind. A similar view of the section was 
taken in an early case: In re Jodoo Monoe 
Dossoo, 11 W. R. 494 (1809). 

(2) Bhonkal Singh v. Phakkar Singh, 16 
A. 84, at p. 93 (1893), per Sir John Edge, 
C.J. 

(3) So(i Asimu. Raj Mohan, 13 C. L. J. 632 
(1910), the procoduro laid down for suits is 
not applicable in its entirety to oxocution- 
proooodings. 

(4) Hari Gharau Ghose Manmatha Nath 
Sen, 41 C. 1 (1913). 

(5) Bhonka Singh v. Phakkar Singh, 16 
A. 84(1893^, atp. 94. 

(0) Ib., at p. 95. 
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act has not been done.(l) So again, if a Judge makes an ex parte order 
in execution proceedings, except in cases in whicb he is expressly empowered 
to make sucli an order, the party i/rho has not been lieard has a right to apply 
to the Judge to set it aside, and if the Judge finds that such order was wrong, 
he is at liberty, after hearing both parties, to recall the same.(2) Applications 
for execution are, of course, proceedings in the suits in which the decrees were 
made.(3) 

The miscellaneous provisions to which this section was intended to apply 
are, it has been said, “ matters, such as application for probate, (4) certificates of 
guardian8liip,(5) or to collect debts, which, especially when contested, partake 
of the nature of suits and to which the procedure laid down in the Code is 
clearly more or less applicable.” (6) It has also been held applicable to pro¬ 
ceedings under tlie Divorce Act; (7) to matters of procedure in the revenue 
Courts not specually provided for; (8) to proceedings before the Judge under 
t he Itegistration Act; (9) a preliminary inquiry into the conduct of a Civil 
Court Ameen; (10) applications to the High Court for the exercise, of its 
extraoi'dinar)^ jurisdiction under Reg. II. of 1827 ; (11) proceedings under 
sex't. 1.58 of the Bengal Tenancy Act; (12) matters relating to companies; (13) 
applications imder sect. 18 of the Religious Endowments Act,(14) and other 
.similar matters other than suite and appeals. It has also been held that the 
provisions of sect. 1(X) of tlic last Code were applicable to proceedings for the 
restoration to the file of a case dismissed for default.(15) It doe.s nol. however, 
appear why the.se proceedings which were in a suit were treated as mis¬ 
cellaneous. • 


fs. 94 .] 142. All orders aud iiotires served on or given to any 

Orders and notices to person under the provisions of this Clode shall 
be in writing. (30 writing. 


(1) Dhonkal Singli v. Phakkar Singh, 15 
A. 84 (1893), at p. 95. 

(2) Shoo Prosuntio v. Buldharee IaiII, 13 
W. K. 232 (1870). 

(3) Shyama Charan e. Dohendra Nath, 27 
0. 484, 487 (1900). 

(4) Thakur Prasad v. Fakirullah, 17 A 
100, 111 (1894): In re, Dintarini Debi, 8 C. 
880, 882 (1882); In the matter of the will of 
Dawubai, 18 B. 237 (1893); Amir Hasan v. 
Ahmad Ali, 9 A. 3f3, 41 (1886). 

(0) Thakur Prasad v. Fakirullah, 17 A. 
106, 111 (1894); Amir Hasan v. Ahmad Ali, 
9 A. 30, 41 (1880); Bai Jamna Bai, .36 B. 20 
(1911). 

(6) Bunko Behary v. Nil Madhub, 18 G 
63.5, 638 (1891). 

(7) Arair Hasan v. Ahmad Ali„9 A. 36,41 
(1888). See King v. King, 6 B. 410 (1882) 
[ref., Stephen v. Stephen, 17 C. 670 1890)]. 


(8) Amir Hasan v. Ahmad Ali, 9 A. 36, 41 
(1886); Madho Prakasli i*. Murli Manohar 5 
A. 406 (1883); disk, Fahim-un nissa. v. Ajad- 
Ilia Prasad, 6 A. 170 (1884). 

(9) Eeasut Hosaein e. Harljec Abdoollah, 
2 C. 131 (1877); .s. r., 3 1. A. 221. 

(10) In re Collector of Tirhoot, 14 W. E, 
390 (1870). 

(11) , In re Nagapyia, 6 B. H. C. E. 216 
(1868). 

(12) DiJciKb'a Nath v. Soylindra Nath, 24 
0. 197, 206 (1896); s. c., 1 C. W. N. 230. 

(13) In re. West Hopetuwn Tea Company, 6 
A. 180 (1886); Bombay Burmah Trading 
Corporation ti. Dotabji CuTsetji, 27 B. 416 
(190.3). 

(14) Amdoo Miyan v, Muhammad Davud, 
24 M. 686, 089 (1001). 

(16) Lallubhai Vaj'eram i>. Bai Magongavri, 
18 B. 69 (1893). 
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143. Postage, where chargeable on a notice, siiniinons or [s. 95.] 
letter issued under this Code and forwarded 
os age. registering the same, 

tdiall be paid within a time to be fixed before the communica¬ 
tion is : 

Provided that tlie Local Government, with tlie previous 
sanction of the Covernor-Gencral in Council, may remit such 
postage, or fee, or both, or may prescribe a scale of court-fees to 
be levied in lieu thereof. 


144. (/) Where and m so Jar as a decree is varied or [s. 5B3.] 
Application for resti- reversed, the Court of first instance shall, on 
tution. fii^ ap-pUeation of any party entitled to any 

henejit by way of restitalion or otherwise, cause such restitution to 
be made as will, so far as may be, place the parlies in the position 
■which they would have occupied hut for such decree or such part 
thereof as has been varied or reversed; and, for this prurpose, the 
Court may make any orders, including orders for the refund of 
costs and for the payment of interest, damages, compensatian and mesne 
profits, which are pro'perly consequential on such variation or reversal, 

(.") No suit shall be instittUed for the purpose of obtaining any 
restitntum or other relief which could he obtained by applicalimi 
under suh-seetion (/). 

Restitution on reversal or variance of decree. --It is the legal cfleel. 

(if a decree tluit it is 1o be executed. It is no less the effect of a decree of roveiml 
that the piirl.y against wJiojii the decree was given i.s to Jiave reslitu+ion 
uf all that he has licen deprived ol under it. On the reversal of a judgment 
tlu! law Jiiises an oljligiitiim on flic parly to the record wlio received 
the beiielit uf tlie erroneous judgment to make restitution to the otJicr jiarty 
for what lie had lust, and it is not merely in the power of the Courts but, it. is 
a duty east upon them to enforce tliat obligation. It is not a mere matter of 
discretion wifli the Court which reverses a decree whctlicr the party against 
whom it. was given is or is not to be restored to what lie has been deprived of 
under il.(l) 

Tlie Code of 185'J did not expressly provide for restitution.(2) Tlie Privy 
Council, liowever, held tliat the Courts had an inherent power in this respeot, and 
that property ’ iken under an erroneous decree rvas on its reversal reeoverablo 


(1) Hukum Chaiiil . Kamalanand, 33 C. 
1127, »3i, 1)43 (1905): Huri'o Chundcr e. 
Shooroodhoiieo, 9 W. R. 402 (I8G8); a. c., 
B. L. I!., E. B. Rul. 9S5; UoraBami e. 
Amiasaim, 23 M. 300 (1809). Boo also Shib 
Narain e. Kishoro Narain, 10 W. R. 131, 
132 (1868); Uuuiit Ram e. Kiiralcc Pershad, 
23 W. R. 4-il (1875); Laf i Kooer e. Bubadra 
Koocr, 3 C. 720, 723 (1878); Raja Bingb r. 


Kooldiji Singh, 21 C. 989, 092 (1804); 
Coffin f’. Karbari Rawat, 22 C. 501 (1895); 
Radhcy Bingb e. Mangrd Ram, 6 C. W. N. 
710,712 (1902); Parbliu Uayal v, Ali Ahmad, 
32 A. 79 (1909); Baairama t>. Moherban, 13 
C. L. J. 243 (1911). 

(2) Radhoy Biiigli r. .Mangiii Ram, 0 V. W 
K. 710, 711 (1902). 

2 K 
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cither by Kumumry proccBs of execution of the uppellato decree of jevcrsul 
or by a new suit.(l) 

The Court iian, independently of tlie statutoJT power eonfeired on it, an 
inliercnt (2) power in tliis reapecl. It is both its riglit and duty to prevent 
its proceedings being made tlie cause of injustice and tiierofore to order the 
re.stitution of the thing huproj)erly taken, and generally to restore the party to 
the po.sition he would have occupied but for its erroneous order since reversed. 
The Codes, subsequent to that of 1859, pjrovided for restitution, and the cases 
under them extended the operation of the words of the Statute as defined in 
the present amended section. Tlie first clause of the section has been ro-east, 
so as to bring it into closer conformity with the existmg pj’actiee, and the second 
clause has been added. 

ft is innnateiial whether the erroneous a<’tion of the tiourt was due to 
cajrying into effect a wrong decree or whether it was due to execution proceed¬ 
ings wrongly conceiNed for the purpose of cariying out a right decree. In 
either case the Court, upon the error being ascertained, is bound, so far as it 
can, to place the aggrieved party back m his original ])oaition. and to take 
means not merely to restore to liiiu the property of which ho had l)ccn wrongly 
deprived, but also to give him eompensiitiou for sudi loss as lie had thereby 
siLstained, It is eouipetent to the Court in the course of tlic execution pjo- 
ceediugs to all'onl the aggrieved party this remedy in fnll,(.‘!) \Vhcre a 
claimant under the former section elected to put forward lii.s claim to 
mesne profits in execution proceedings, and the claim was dismissed and he 
acquiesced in tlie dismissal and did not appeal, the order of dismTssal was 
held a bar to further proceedings in respect of the same claim, so long as it 
I'cmaiued unrcveisod. (4) 

TJie High t'ourt of Calcutta has power under ckusc ITi of tlie Charter to 
ai'der the Couil of first instance to enforce restitution of fiie amount realized 
from the defendant in excess of the amount alfowed by the f'ouit of Appeal, and 
ilso to execute tliat part of tlic decree w'hieli awaidcd costs to the defendant.(5) 

The fligii Court made an order dismissing an application for leave to 
ippeal to tlie Piivy' Council with costs;—^Held, tiiat though tliere was no 
■icclioii in tlie Code directly applicable to the case, yet by analogy to this 

(1) CaacB cited Durasami r. Aiuiasami, 23 tl. 300 (1SU9); 

(2) Itodgcr c. Comptuir d'Escoinjite, 7 Muo. Lati Koocr e. Kobadi-a, 2 C. L. 11. 75 (1878); 

L’. 0. N. 8. 314 (1871); Shanui Pershail e, Venkatesh r. Govindrao, 21 15. 55 (1805); 
llurro i’crsliad, 10 51. 1. A. 203, 211, 212 Hukum Cliandf.Kamalanand,33 0.927,04], 
(1805); Muokoond Lai c. llahomod.lann, 14 942(1905); Uinesh I’rasad r. iSankar Chaud- 

11. 481, 480 (1887); t'asudev c. Narayan, 24 hury, 2 0. L. J. 537 (1904); Shiam Sundar 
41.311,344(1900); Balvanlrao e. Sadraddiii, Lai v. Kaiaar Zamani Itcgam, 29 A. 143 
1315.18,7, 488(1887); i« re Eaj Kisacn, B, L. (1906); Beni Madlio v. Pran Singh, 10 
It., E. 15, Bui. 005, 007 (18(>0); Kohini SiugU C. L. J. 187 (1911). 

;. Haddiiig, 21 C. 340, 343 (1893); Shain (3) Duljcct Gosaiite. Ruwa^ Cusain, 22 )V. 
limdar e Eaisar, 29 A. 143 (1900); Dinesh B. 435 (1874); Ayya Vayyar r. Shastram 
5. Simkar, 2 L. J. 537 (1904); Raja Singh Ayyar, 9 M. 500 (1880). 

Kiioldip, 21 C. 989, 994 (1894); Coffin v. (4) Srinath e. Ram Rattan, 24 A. 301, 303 
Ivai bari Rawat, 22 C. 501, 504 (1895): Kcdar (1902). 

r. Eoya Jloyce, 20 W. R. 49 (1873); Hamida (!5) AV jictitiuii of Govind Kuomar, 

1 '. Bhudan, 20 W. It. 238 (1873); Hurro B. L. R., E. B, Rut. 714 (1807). 

Jh^mder a. Shooroodhonce, 9 W. R- 402 (1808); 
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section tlie proper L'ourl to e.'ieciite tlie onlcr as to costs was (lie lower 
Court.(1) 

Tlie section was lield applicable by analogy to procoudiiigs before (.'oiirls 
of Revenue.(2) It lias been held tliat the principle of tliis section cannot bo 
extended fo the case of a decree wdiich has been set aside under sect. 108 of the 
last Code (now represented by 0. IX. r. 13), for such a decree cannot be revived 
by any subsequent proceeding.{3) 

“Decree.” —The former section provided for restitution fo whiidi a party 
was entitled under a decree passed in, appeal under Chapter XLI. of the last Code. 
It was held therefore not to apply where the benefit claimed was not granted 
in an appeal, but in a review setting a.side the decree of the Appellate Court 
itself.(l) But in such a ca.S(; the Court might, in Ihc exercise of its inherent- 
power, or treating the application as one for execution of the decj'ee puB,sed 
on review, order restitution.(.h) Nor on the same, grounds did the section 
aiiply where the de,cree under which the benefit was sought was an order of 
the I’rivy Council,(ti) lliough the principle embodied in it did.(7) Tlic 
qualifying words “ passed in an apjieal under this Chapter '' iiave been now 
omitted. But it has been held that this section only applies to a case where 
a party is entitled to a lienetit by way of restitution or otherwise under a 
decree ptis,sed in an ajqieal.fS) The decree to lie exceiited i,s the. final decree 
whether that dei'roe reverses, nuKlifies, or affirms the decree of the lower Court.(!)) 

“ Varied or reversed.”--As to the legal effect of such variance or reversal, 
see first paragraph. 

Money recovered under a decree or judgment cannot be recovered back 
whilst the decree or judgment under which it was recovered reniain.s in force; 
but this rule of law rests upon this ground, that the original decree or judg¬ 
ment must lie taken to be subsisting and valid until it lias been reversed oi 
.superseded by sonic ulterior priKieediug. If it has been so reversed or 
superseded the money recovered under it ought, eerfainly to be j'efunded. Tlie 
true question in such cases i.s, whether tiie dec-ree or judgment under which 
the money was originally recovered has been reversed or suspended.(10) The 
siqiersession fo wliicli their LordsJiips of the Privy Council were referring in 
this case must he a superseding by a decree of a Court which iiad competent juiis- 
iliction to reverse the decree under whicli the money had been paid, if it liad been 


(11 Jogomha C'huiuler Sen r. WaziduimiBsa 
Khiitini, 34 C. SOU (l')07); DC. W. N. 85U. 

(2) .Miisih-ullah Klian r. .Majid-im-niBsa, 
2« A. 11!) (I!I03). 

(3) K.Hghu . slttii iv .JagfUs, 14 C. VV. N. 
182 (11109). 

(4) Collector of .M' ■ rut r. Kalka Prasad, 28 
A. UU5, ««7 (1906). 

(5) Ib. 

(6) Sadiq Husain r. Laita Prosad, 20 A. 
139, 142 (1897). 

(7) Bibeo Haiuida r. Ifiboc Bhudhun, 20 
W. R. 238 (1873); but see Uopal e. Ooday, 12 
W. R. 411, 412 (1SU9); as to exocutiou of 
Privy Council decrees, see 0. XLIV. r. 15. 


(S) (lirdbari lad c. Kbushali Ram, 31 A. 
3U4 (1909); Prag Narain v. Kamakhia 
Singh, 31 A. .551 (P. C.) (1909). 

(9) Kristo V. liarrada Caunt, 11 M. 1. A. 
405, 489, 490 (1872); Mabonimad Sulaiman 
tv Muhammad Yar Khan, 11 A. 207, 273 
(1888); Nanchand v. Votlin, 19 B. 258 
(1894); Abdul Rahiraan ». Saiba, 22 B. 500, 
500 (1898); MAnari Krinian tv Umuappan, 
15 M. 170, 171 (1891); Naurang Rai v. Latif, 
13 A 394 (1801); Mulchand v. Ram Katan, 
20 A. 493 (1898), 

(10) .Shama Pershad tv Hurro Pershad, 10 
M. I. A 203,211,212 ; s. c., 3 W. R. P. U 11. 
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irouglit bnfore it. Tlui.'j, if there had been no order made at all for commuta- 
ion of rent in kind into a fixed money rent, but a Court of Revenue had 
rroneotisly made a decree foj' money rent, and that decree had been executed 
vnd was not leveined in appeal or superseded by a Court competent to reverse 
it Itkougii set aside by the Board oi Revenue, but as the appeal lay to the Judge 
and nut to the Board of Revenue, the Boanl of Revenue was not a competent 
(imu't), a tenant, wliosc goods had been sold in execution of such decree for rent, 
or who had .satisfied that decree by payment, could not, it was held, recover 
so Iona as 1 lie, deei ee, for rent was not reversed or supenseiied by a Court competent 
in liial )'es]ieet,,(l) When a main decree, whicli i.s the basis of subsequent 
(lecri’es, is reversed, tlie,se latter, being subordiiuite and dependent decrees, are 
superseded, ailhougli tlie.y remain unrcveraed.{2) As to the effect of reversal 
on tJiird parly pureha,ser.s, vide post. 

“The Court of first instance.”— Where an order of a District Judge 
was set aside or modified by the High Court on appeal, application under the 
lormei- seel ion should, it was held, be nmde to him and not to the Subordinate 
Judge (Court of fijst instance), who.se order was modified by tlie District Judgc.(3) 
TTie jui'i.sdiction of .such a. Court continues in all mailers in execution, and is 
not ousted by tlie circumstance that the value of the question in execution 
e-xceeds tlie limits of suits within the Court's original cogniaince.(l) The ground 
of the funner ileeision, however, was that under Ihe last Code application liad to bo 
nuulc to the Court wliiidi jiassed the decree against which theajipeal was pi efotTcd. 
Dot now apparently in all casea application must be made to the fii’st Cmirl. 

“ Shall.”—There is no discretion. See note.s in first paragraph and cases 
(here cited. Under the terms of the last Code upon an application for restitu¬ 
tion, the tfourt which passed tlie decree had to proceed to execute the appellate 
decree “ mvAirdim/ tv the. rules heretofore prescribed for the execution of decrees in 
siiils." It was lield that such applications were proceeding.^ in execution of the 
decji'c, and as regards limitation were governed by Art. 17!) of the Limitation 
Act.(5) Tliougk the (talcutta High Court took the view tliat the Code made no 
jij'ovision for transfer of I'.xreution proceedings from one Court to another,(0) the 
ollu'r High Courts did not follow it.(7) Though the words italicized do not occui', 
presumably their substance is still in force. 


ti Ribiien Satuii c. Bukhtawar Biagh, 

20 2;n, ill (is'.ts). 

(2} .lugt'sh r. Jvah Cliuru, 3 C. 30, 3!i, F. B. 
(1,S77). In tills esse Garth, C.J., ivml Jack- 
sou, ,1., hehl that the subsequent doerci's 
tterc not suiXTsodctl, and the money isiid 
under tliuso decrees could not be rceeiorcd so 
long us they remained unreversed, and that 
tile ease in 10 At. I. A. 203 was not applicable. 
ISt'C also Alohamed Elaliee e, Kally .Mohun, 
5 U. ,7SU (IKTil); Raja ,Singh e. Eooldip, 

21 '.ISO (t.Sttl); Xarayan r. Karsyaii, i3 
M. 137 (ISSy); Vasiuli'o r. Naruyan, 24 M. 
3H (ItHitt}; Itaiii Xatli e, Bicsaiita Narain, 
1,S V. L. J. 20.) (1!>13); Abdul Jalil c. Amar 
Obaiid, IS f. L. J. 223 (iyi3). 


(3) Khoiu Xarain c, Gane.sliu Kuar, 5 
(t H'. K. 287, 289 <1899). 

(4) Balvautrao r. .Sudruddin, 13 B. 4S3, 
488 (J887). 

(5) Venkayya f. Ragavaebarlu, 20 M. 448 
(1897); Hand Ram v. Sita Ham. 8 A, 545 
(ISSti); Harisb v. Chandra, 28 C. 113, H5 
(IWIO). 

(0) Kisilori Midiuu .Sett e. Gul Alahomed, 
15 C. 177 (1887); for earlier eases, seu Xil 
Comul r. Nobin, 9 W. R. 403 (1808); Palak* 
dbari r. Rahda Pershad, 8 I. A. 105, 171 
(1881); Biroja e. Uiua Moyce, 7 W. R. 124, 
12.5 (1807). 

(7) tJassarvanji v. Xbaistidji, 22 B. 778, 
782 (1897), and eases there cited. 
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“ Any party.” -The Allahabad High Court held that tlie former seotion 
applied only to parties to the proceedings in the suit, and in the appeal, and 
not to assignees of interests of the parties to the suit when these assignees had 
not been made parties to the suit or the appeal,(1) and that the assignee could 
not be compelled by separate suits to repay the money he had received.(2) 
It has, however, been recently ruled that the section must be read with sect. 
244 (now 47) of tlm former Code, and therefore the assignee of tiie decree of 
the Appellate Court which reversed the decree appealed again.rt, lieing the 
representative of tlie party in whose favour the appellate decree is pas,sed, is 
entitled 1o apply for restitution.(3) 

“ Entitled.”—The procedure laid dowm is not confined to cases in which 
the restitution desired is provided for in the dwree il8c,lf.(4) Tiiis was held, 
notwithstanding the words ” under a decree ” which have been now omit1(>d. 

li has, however, been held that no one is entitled (5) to restiliition if there 
is no decree in his favour. Thus when a certain sum (daimed as j’enl, was paid 
iiiio I'oiirf. by the defendant and made over to the plaintiff after lie got a decree 
from the. lower Appellate Court, but the lower Appellate Court's judgment 
was set a,side on second appeal by the second defendant, it was held that the first 
defendant was noi, ent itled to restitut ion.(6) But a person entitled to restitution 
cannot, after getting back liis property, retain any amount of money, which 
formed a portion of the sale proeeeils of tlie property which had been restored, 
and wliieli had been witlidrawn by him before the setting aside, of the erroneous 
decree iwider which the property w'as sold. The auction-purchaser may bring 
a suit for the recovery of the money retained by the party to whom flic property 
has been restored,(7) 

“Cause such restitution to be made as will.” .S'o/hr os mny he. 

•jihiec the imrliejf in the position wimh ihfji mmid limv wcitfml (R) Imt far such 
decree iir such ]iart thereof as has been raried nr reoersed :fiiese words as also 
tiie following :—•“ and for this jmrpnse. tnuy nmhe any orders (!)) iiuiudimi nrders 


(1) Sadiq ITuNain w. Jjalt.a Praaotl, 20 A. 
K^9, 142 (1897), foliownd in Frizoni r. Ram 
Naraiii Singh, 5(!. W, N. 420 (HWl), in which 
execution was Bouglit against a person not a 
jiarty to the dccrco in apjKial and who liad 
not derived any interest subsequent to ftuoh 
decree. 

(2) T^alta Prasad i>. Sadiq Husain, 24 A. 
288 (1902). 

(3) .TaminI Nati» Ray v Dharma Das Sur, 

a 857 (1900). 

(4) Balvantrao v. Sadruddin, 13 A. 485, 

488 (1887); Raja Singli i'. Kooldip Singh, 21 
C. 989, 99(t, 997 (1894); Kassim v. Luis, 17 
\f, 84 (1893); Rohini Singh p. Hadding, 

21 C. 340, 343 (1893); Kassim Saib v. LuLs, 
17 M. 82,84(1893). 

(5) See Nantl Ram v. Silaram, 8 A. 542,548 
(1880). 


(fi) Jaiiis, 17 M. 82 (1803). 

(7) Hira Tiul Gour .Moni, 13 G. 32(), 330 
( 1880 ). 

(8) S(H- ShiamSundar r. Kaisar, 29 A. 143 
(HKMi); J4ineflh Sankar, 2 (■. L. d. 537 
(1004); Radhoy Singh v. Mangni Ram, G C. 
W. N. 710. 712 (1902); Rib(‘o Haniida r. 
Hibco Bhudhun, 20 W. R. 238 (1873). 

(9) »Sco liadhey Singh v. Mangni Ram, (> 
C. W. N. 7J0 (1902) [adjustment of aotiount 
allowed though decree <li<l not exprcHsIy 
direct it]; Vasndovn Vishnu, 11 B. 724, 720 
(1887) [refund of paynutnt whether wrtitied 
to Conrl or not]; Wooma Soondaroo v. 
OooTuo Pershad, 15 W. R. 74 (1871) [refund 
of excess payment]; Masih-ulla 7>. Majid-tin- 
niflHa,26A. 149,151 (1903)[rRfiwl(.nreverHal 
of decree of Court of Revenue]. 



502 


THE CODE OF CIVIL PROOEDUEE. 


Pabt XI. 
Sec. 144. 


for the refund of costs (1) and fur the payment of interest,(2) damages, compensa- 
h't)»,(3) and mesne-prof ts,{i) which are properly consequential on such variation or 
reversal,” Buimuarizc tlic eflect of tlie preceding case law which is noted below. 
Tlic Court, however, is not rc.strieted to the specific orders mentioned, but 
may jiiake any which are properly consequential on vari.at.ion or reversal, that 
is, Bijcli orders ns are necessary to place the. party in the position which he woidd 
have occupied but for tlie decree or such part thereof as has been v.aried or 
reversed.' 

This power is subject to the followung liniitation.s. When a decree is 
reversed on apj)e!d the person entitled to re,stitution i,s entitled to tlie restora¬ 
tion of his property (if the judgment-ereditor himself was the purchaser), and 
not merely to the proceeds of the sale tliereof.(.')) For when a decree-holder 
purcliases und(‘r his own d<!crce, and that decree is afterwards reversed on 
appe<al, he is not entitled to the benefits of the execution proceeding and the 
sale, ther(!under.{(>) But in order not to les.sen t,he inducement to purchase at 
exi'cution .sahis the rule is that a sale in execution at which a third party bocome.s 
the purchaser is upheld notwithstanding the subsequent reversal of th(! decree.{7) 
A third party, howe.ver, is not protected merely because he is a .stranger when 
grounds foj' setting a.side a sale, under sects. 244 or .31] of the last Code {now 

(1) Ivodarnath J)ayaMoyee,20 W. H.49 48G (]887); Jlaja Singh v. Kooldip, 21 

(1893) [if dciToo under which ewt* arc 989, 993 (JH94) [mesne ])rofitfi given though 

reofiveiT’d is reverst'ii, no expn'ss order is tiecrco silent]; but see Kani Ghulam v. 

needed ftir refund of costs]. Dwarka, 7 A. 170 (1884); though^seo Gannu 

(2) Hodgorr, Clomptoird’Escornpto, 7Moo. Lai r. Kain Sahai, 7 A. 197 (1884); 

P. N. iS. 314, 329, 330 (]87f); Hainida v. Azizurklin v. Kam Anugra, 14 0. (i05 (1887); 

Bhudlnni. 20 W. K. 238 (1873); Tlardat r. Goflin r. Karbari Kawat, 22 C. fiOl (1895); 

Jzzat-unniwHn, 21 A. 1, 3 (1898); dayKurun Juswant v. Dip Singh, 7 A. 432 (1885)]; 
r. Afintudh Koot'r, 5 W. li. 125 (1860) Shiam Sunder r. Kaiser, 29 A. 143 (I90(i) ; 

fint-erest on iiiosiKt jirofits]; Bhagwan Singb Joy Kurun v. Asmudh Koocr, 5 W. H. 125 

Ununat-id-Husnain, 18 A. 262,264 (1896); (1866) [intoreat on mesne jirofits]; }*rasnnno 

Aniiiaelienam r. Arunacbellam, 15 M. 203, v, Matlioora, 17 W. R. 233 (1872) [where 

212, 213 (1891); Watkins v. Shahzoda, 1 G. rcsiwndent hasroeeivod Wasilut to wliieh ho 

W. N. cxmi. (1897); Wooma Soondaree r. is not entitled he can not as against apixillant 

Gooroo Bershad, 15 W. R, 74 (1871) [interest set up that a third party m entitled to il.J. 
on refund of excess payment in execution]; (5) hiladaswayyar r. MuttuSahapathi, 5 M, 
Kedarnathi'. DoyaMoyoe,20 W.K. 49(1873) 106 (1881). 

I interest on costs]; Ayya Vayyarn Shastram (6) Zain-ul-abdin Mahonnsd Asghar, 10 
.4yyar, 9 M. 506 (1886); Rhul'Chand e. A. 169,172 (1887); Ohandan v. Ram Doni, 31 
Shankar, 20 A. 430, 432 (1898) [inten'Ht on 0.499,501(1904); See Uincdmal?;. Sreonath 
amount levied in (‘xecution]; (kdlootor of Roy, 27 C. 810 (1000). See also Raghunath 
Ahmedabad f'. Lavji, 35 B. 255 (1911). d. Kaniz Rasul, 24 A. 467, 471 (1902); 

(3) Duljeet Gosain v. Rewat Gosain, 22 W. Natliadu v. Nalhi, 27 M. 98, 100, 101 (1003); 

R. 435 (1874); Ayya Vayyar v, Sliastram Banki Lai r. Jagut Narain, 22 A. 168, 175 

Ayyar, 9 M. 506 (1886). (1900). 

(4) Radhey Singh v. Mangni Ram, 6 C. W. (7) Rewa Mahton v. Ram Kishore, 14 C. 

N 710 (11102); Hamida if. Bhudhun, 20 W. 18,25; b. e., 131, A. 106 (1886); Mukhoda v, 

11.238 (1873): Hardat i.’. Izzat-uu-nissa, 21 Gopal, 20 C. 734, 737 (1899); Zain-ul-abdin 

A. 1, 3 (1898); Kaliaiia Sundram v. Egnn Khan v. Muhammad Asghar, 10 A. 100, 172 ; 
^hsdeswara, 11 M, 201 (1887); Arunachellam b. e., L5 T. A. 12 (1887); Dorosanii v. Anna- 

Arunachellam, 15 M. 203 (1891); sanii, 23 M. 311, 312 (1899). 

Wookoond Lnl r. Mahomed Sami, 14 C. 484, 
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represented by .serf. 47 and 0. XXI. r. 90) arc catablislied.(l) Tlierc is no real 
di.stinetion between iin anetion-puiTlmser at a sale iu execution of a money decree, 
and an auction-purcliascr at a sale in execution of a mortgage decree in tbis 
respect.(2) 

Wiien an application for probate of a will is refused by tlie District Court, 
but granted by tlie. High Court on the ground that the will was jiroved, it is 
the duly of tlie Lower Court to prepare and issue a probale or copy of the will 
under the .seal of the Court under the. sertion.(3) 

“No suit shall be instituted” (clause (2)).- Tlicro has never been 
any question but tliat restitution can be obtained in execution of tlie final 
decree of tlie Appellate Court..(4) ftior, however, to this Code it was a matter 
of conflict whether an alternative remedy la}' also by way of a separate suit. 

Tu some cases tlii.s was considered to be so,(.0) in others it w'as held t hat su(di a 
.suit wa.s prohibited (6) by .sect. 244 of the last Code. The second clause now 
c.vpre,5sly proliibits a suit. 

Security for restitution.—When the Appellate Court has seizin of the 
appeal, it has an inherent power over the subject of litigation, the nature of 
which is indicated and implied by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
ir^spondent to furnish security for the due performance of any decree which 
may be. made.(7) WJiero any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay,(8) 
Madras,^!)) and Allahabad (Id) High Court-s t.liat the, se.c.nrity bond eould bo 
enfor(a'.d in execufion of that decree. The Calcutta High Court,(11) however, 
lield that a separate .suit was n(u;e.s.sary. Tlie former view lias now been adopted 
in sect. 145, as that amended section (which replaces sect. 253 of the last Code) 
now makes sjiecial provision inel.ause (h) for the ca.sp. 

145. Where any 2 ier.sou lias Lccome liable as surety— [s. 253.1 

Enforcement of («) for tlic performance of any decree, or a,ny 
//ot/7/Yv 0 / surety. part thereof, or 

(1) Loviim Ashton v. Madhabmoni, 14 26 A. 149 (HH)3) jin ibin ease a suit wafl hold 

W. N. 5(>0, 508 (1910). allowable, as sect. 244 did not ai>ply to 

(2) Mukhoda r. (htpal, 20 0. 731, 736 proceedings boforo Ilevf^nno (^ourtR]; Prag 

(189!)). Narain v. Kainakhia, 30 I. A, ]!)7 (lfK)9); 

(3) Uayabai?f.Sara8\’'atibai,17B.680(1892). 14 C. W. N. 55. 

(4) Itadhey Singh v. Mangni Ham, 0 C. W. (7) Hukum Chand r. Kainalanand, 0, 

N. 710, 712 (I!)U2), Saran v. Bhagwan, 25 A. 927, 934, 942 (1905). 

441 (1!M)3): I^Ik'.u Kunwar v. Mahtab Singh, (8) Vonkapa t?- Baslingapa, 12 B. 411, 415 
22 A. 70(1899); damini Nath Roy v. Dharma (1887); Kuftaji v. Vinayak, 23 B. 478, 482, 

.Das Sur, 33 0.857 (1900): Kaliana Sundram 483 (1898); Jamsodji n Bawabhai, 25 B. 

V. Kgna Vedeswara, U M. 201 (1887); Arnna- 409, 413, 414 (1900). 

eliollam i’. Arunachellam, 15 M. 203 (1891). (9) Tbirimialai v. Bamayyar, 13 M. 1, 5 

(5) Vasudov Narayana, 24 M, .341, 345 ; (1889); Arunaehellam v. Ariinacliollam, 15 
Shama Porshad v. Ilurro Porshad, 10 M. T. A. M. 203, 211, 212 (1891). 

203,211(1805). iSoo Coffin Karbari Hawat, (10) Janki Knar v. Samp Han, 17 A. 99, 

22 0.501 (1895). 102 (1895). 

(0) Shoodihal Sahu v. Bhawani, 29 A. 348 (11) Snrjoo v. Ralmnkiind, 23 C. 212, 210 

(1907); Maaih-iiUah Khan V. Majid-un-nisaa, (1895). 
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(b) for I,he restitidion of any froperty taken in execution of 

a decree, or 

(c) for the payment of any money, or for the fulfilment of 

any condition imposed on any person, under an 
order of the Court in any suit or in any proceeding 
consequent thereon, 

tile decree or order may be executed against him, to the extent 
to wliich he has rendered himself persomlly liable, in the manner 
herein provided for the. execution of decrees, and such person shall, 
for the purposes of appeal, be deemed a party mthin the meaning of 
section Jpi: 

Provided that such notice in writing as tlu^ Court in each 
case thinks sufficient has been given to the surety. 

Execution against surety.—Thi.s section corre,spends with .sect. 204 of 
Act VIII. of 18.')!), save that tlie portions in italics were added by the present 
Code and tlie last dause added by sect. 253 of Act X. of 1877. By the latter 
Act the section was limited to suretie.s wlio had become liable “ before the 
passing of a decree in an original suit.” That limitation has been removed 
by the present Code. 

The section applies in suretie,s in respect of applications for arrest and 
attachment before judgment under sects. 47!) [0, XXXVIII. i'. 2] and 484 [0. 
XXXVIir. r. 6].(1) It does not prevent a siurety being sued on hi.s bond, but 
gives an additional remedy against him.(2) A surety objecting to his 
liability being enforced under this section on the ground that he became 
lial)ln after the decree, should object under sect. 278 [0. XXI. r. .58], and not 
under sect. 311 [0. XXI. r. !)0].(.3) Under the Codes of 1877 and 1882, b}' 
which i.he operation of this section only affected sureties who had become liable 
i)efore ihe passing of a decree in an original suit, it was held that this ])rnvisinn 
did not apply to persons becoming .sureties after decree; (4) such as where, 
after decree, ii.s terms were varied and provision made fc>r ii.M payment by instal¬ 
ments, and for the payment of a portion of which a surety became liable under 
.sect, 244 of Act VIII. of 18,5!),(5)but thatit did apply to a decree of the P.d. and 
sureties for the, costs of appeal; (6) as also sureties for the performance, of any 
appellate decree that might be passed; (7) and that it only referred to oases 
where security has been given before the decree (in this particular ca.'-e an 
appellate decree),(8) and given during the pendency of a suit or appeal, and 
not where security was given after the first appeal wa.s decided and before, the 

(1) Uaboo Ram Kissen v. Hurkhoo, 7 W. R. Behari Lai v. Jagnandan, 1!) A. 247 (I Si)7); 

32!) (1807). Lakhsman v. Gopal Annaji, 30 B. 500 (1900). 

(2) Abdul Kadir v. Hurrec Mohtin, 0 N. W. (5) Chundee Docn v. Hussjjn Ali, 3 N. W. 

P, H. 0. 201 (1874). J’. a C. R. 88 (1871). 

(3) HubLal e. Kanhia mi, 7 A. 306 (1885). (6) Bans Bahadnr v. Muglda, 2 A. 004 

(4) Ram Kisaen e. Hurkhoo Singh, 7 W. R. (1880). 

32!lil807); l.akahninn i). Gopal, .30 B. .600 (7) Venkapa e. Baslingapa, 12 U. 411 

(1900); 8 B. L. R. 307; Gujendro )>. Heman- (1887); Thirumalai v. Ramayyar, 13 M. 1 
gineo, 13 W. R. 3.5 (1870) j 4 B. L. R. App. (1889); .Tankin. Sarup, 17 A. 99 (189.5). 

27; GhandaiiKarr.'fii'khn, 3 A. 809(1881); (8) Balaji i>. Rainasami, 7 M. 284 (1.883). 
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represented by .serf. 47 and 0. XXI. r. 90) arc catablislied.(l) Tlierc is no real 
di.stinetion between iin anetion-puiTlmser at a sale iu execution of a money decree, 
and an auction-purcliascr at a sale in execution of a mortgage decree in tbis 
respect.(2) 

Wiien an application for probate of a will is refused by tlie District Court, 
but granted by tlie. High Court on the ground that the will was jiroved, it is 
the duly of tlie Lower Court to prepare and issue a probale or copy of the will 
under the .seal of the Court under the. sertion.(3) 

“No suit shall be instituted” (clause (2)).- Tlicro has never been 
any question but tliat restitution can be obtained in execution of tlie final 
decree of tlie Appellate Court..(4) ftior, however, to this Code it was a matter 
of conflict whether an alternative remedy la}' also by way of a separate suit. 

Tu some cases tlii.s was considered to be so,(.0) in others it w'as held t hat su(di a 
.suit wa.s prohibited (6) by .sect. 244 of the last Code. The second clause now 
c.vpre,5sly proliibits a suit. 

Security for restitution.—When the Appellate Court has seizin of the 
appeal, it has an inherent power over the subject of litigation, the nature of 
which is indicated and implied by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
ir^spondent to furnish security for the due performance of any decree which 
may be. made.(7) WJiero any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay,(8) 
Madras,^!)) and Allahabad (Id) High Court-s t.liat the, se.c.nrity bond eould bo 
enfor(a'.d in execufion of that decree. The Calcutta High Court,(11) however, 
lield that a separate .suit was n(u;e.s.sary. Tlie former view lias now been adopted 
in sect. 145, as that amended section (which replaces sect. 253 of the last Code) 
now makes sjiecial provision inel.ause (h) for the ca.sp. 

145. Where any 2 ier.sou lias Lccome liable as surety— [s. 253.1 

Enforcement of («) for tlic performance of any decree, or a,ny 
//ot/7/Yv 0 / surety. part thereof, or 

(1) Loviim Ashton v. Madhabmoni, 14 26 A. 149 (HH)3) jin ibin ease a suit wafl hold 

W. N. 5(>0, 508 (1910). allowable, as sect. 244 did not ai>ply to 

(2) Mukhoda r. (htpal, 20 0. 731, 736 proceedings boforo Ilevf^nno (^ourtR]; Prag 

(189!)). Narain v. Kainakhia, 30 I. A, ]!)7 (lfK)9); 

(3) Uayabai?f.Sara8\’'atibai,17B.680(1892). 14 C. W. N. 55. 

(4) Itadhey Singh v. Mangni Ham, 0 C. W. (7) Hukum Chand r. Kainalanand, 0, 

N. 710, 712 (I!)U2), Saran v. Bhagwan, 25 A. 927, 934, 942 (1905). 

441 (1!M)3): I^Ik'.u Kunwar v. Mahtab Singh, (8) Vonkapa t?- Baslingapa, 12 B. 411, 415 
22 A. 70(1899); damini Nath Roy v. Dharma (1887); Kuftaji v. Vinayak, 23 B. 478, 482, 

.Das Sur, 33 0.857 (1900): Kaliana Sundram 483 (1898); Jamsodji n Bawabhai, 25 B. 

V. Kgna Vedeswara, U M. 201 (1887); Arnna- 409, 413, 414 (1900). 

eliollam i’. Arunachellam, 15 M. 203 (1891). (9) Tbirimialai v. Bamayyar, 13 M. 1, 5 

(5) Vasudov Narayana, 24 M, .341, 345 ; (1889); Arunaehellam v. Ariinacliollam, 15 
Shama Porshad v. Ilurro Porshad, 10 M. T. A. M. 203, 211, 212 (1891). 

203,211(1805). iSoo Coffin Karbari Hawat, (10) Janki Knar v. Samp Han, 17 A. 99, 

22 0.501 (1895). 102 (1895). 

(0) Shoodihal Sahu v. Bhawani, 29 A. 348 (11) Snrjoo v. Ralmnkiind, 23 C. 212, 210 

(1907); Maaih-iiUah Khan V. Majid-un-nisaa, (1895). 
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Limitation.—Previous applications for execution against the judgment- 
(lel)tor will not take an application against the surety nut of limitation, Art. 
179 of Shed. 11. of the Limitation Aot not bring applicahle.(]) 

Appeal.—An appeal, it has been held, lay from an order enforcing a claim 
against a surety under the former section.(2) 

146. Save as otherwise fromdei hj this Code or by any law 
Proceedings by or for ths time being in force, where any proceeding 

against roprosentatiues. ffiay be taken oT application made by or against 
any person, then the proceeding may be taken or the application may 
be made by or against any person claiming under him. 

Representatives.—It ought to have been hardly necessary to enact this 
section. But it appears to be nccesaary to meet ea.se.s such as that which held 
that becaitsc .scot. 108 of the last Code did not oxpres.sly refer to a legal repre¬ 
sentative he oould not take the benefit of that .seotion.(3) 

147. In all suits to which any person under disability is a 

Consent or agreement agreement OS to any pro- 

by persons i/ndrr rf/'s- cecdiug sholl, if (jivm OT made wii/i the express 
leave of the Court by the next friend or guardian 
for the suit, have the same force and effect as if such person were, 
under no disability and had given such consent or made such 
agreement. 


148. Where any period is fixed or granted by the Court for 
, , . , the doing of any ad prescribed, or allowed by 

Lnlargement of time. ,i ■ n i .i ri , ■ o 7 • j ■ 

this Code, the Court, may, m its discret/ion, 
from, time to time, enlarge such period, even though the period 
originally fixed or granted may have expired. 


Enlargement of time,-—In examining Ihc provi.sion.s of tlio Bill, the 
attention of ilu^ .Selrot Committee was directed to a numher of clauses in which 
pow’or w'as given to tlie. Court to fix a period or to give or allow time for the 
perforraanee of any act by a party. On the strength of the facts underlying 
reported decisions, the <lauses were expanded to make it clear, in some caRe.s 
tliat the ])o,riod or time ma.y he extended, and in others tliat this power of 
extension may be exercised even though the original period of time lias expired. 
The ('ommittee wore of opinion that uniformity in this matter was of importance, 
because it miglit not impossibly he argued that the expres.s confci ment of these 
power,s in certain cases negatives them by necessary implication imothors. This 
difficulty hos been .sought to be removed by tlie general enactment contained in 


(1) Narayan Ganpatbhat p. Timmaya, 8 81; Suleman v, Shivram, 12 E. 71 (1887). 

Rom. I., R. 807 (1906); 31 R. .70. (3) Janki l>ra.sad v. Sukhrani, 21 A. 274 

(2) CJlioroe La] Jha v. Sheo Narain, 8 W. R. (1899); disR. from in Ganada Rraead Roy v. 
24 (1867); Akhoot Ramanali ». Ahmed Rhih Na;’ain Miikerjei", 29 0. 33 (i 901). 
Euaoofjce, 1.7 W. R. .738 (1871); 7 B. L. R. 
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represented by .serf. 47 and 0. XXI. r. 90) arc catablislied.(l) Tlierc is no real 
di.stinetion between iin anetion-puiTlmser at a sale iu execution of a money decree, 
and an auction-purcliascr at a sale in execution of a mortgage decree in tbis 
respect.(2) 

Wiien an application for probate of a will is refused by tlie District Court, 
but granted by tlie. High Court on the ground that the will was jiroved, it is 
the duly of tlie Lower Court to prepare and issue a probale or copy of the will 
under the .seal of the Court under the. sertion.(3) 

“No suit shall be instituted” (clause (2)).- Tlicro has never been 
any question but tliat restitution can be obtained in execution of tlie final 
decree of tlie Appellate Court..(4) ftior, however, to this Code it was a matter 
of conflict whether an alternative remedy la}' also by way of a separate suit. 

Tu some cases tlii.s was considered to be so,(.0) in others it w'as held t hat su(di a 
.suit wa.s prohibited (6) by .sect. 244 of the last Code. The second clause now 
c.vpre,5sly proliibits a suit. 

Security for restitution.—When the Appellate Court has seizin of the 
appeal, it has an inherent power over the subject of litigation, the nature of 
which is indicated and implied by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
ir^spondent to furnish security for the due performance of any decree which 
may be. made.(7) WJiero any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay,(8) 
Madras,^!)) and Allahabad (Id) High Court-s t.liat the, se.c.nrity bond eould bo 
enfor(a'.d in execufion of that decree. The Calcutta High Court,(11) however, 
lield that a separate .suit was n(u;e.s.sary. Tlie former view lias now been adopted 
in sect. 145, as that amended section (which replaces sect. 253 of the last Code) 
now makes sjiecial provision inel.ause (h) for the ca.sp. 

145. Where any 2 ier.sou lias Lccome liable as surety— [s. 253.1 

Enforcement of («) for tlic performance of any decree, or a,ny 
//ot/7/Yv 0 / surety. part thereof, or 

(1) Loviim Ashton v. Madhabmoni, 14 26 A. 149 (HH)3) jin ibin ease a suit wafl hold 

W. N. 5(>0, 508 (1910). allowable, as sect. 244 did not ai>ply to 

(2) Mukhoda r. (htpal, 20 0. 731, 736 proceedings boforo Ilevf^nno (^ourtR]; Prag 

(189!)). Narain v. Kainakhia, 30 I. A, ]!)7 (lfK)9); 

(3) Uayabai?f.Sara8\’'atibai,17B.680(1892). 14 C. W. N. 55. 

(4) Itadhey Singh v. Mangni Ham, 0 C. W. (7) Hukum Chand r. Kainalanand, 0, 

N. 710, 712 (I!)U2), Saran v. Bhagwan, 25 A. 927, 934, 942 (1905). 

441 (1!M)3): I^Ik'.u Kunwar v. Mahtab Singh, (8) Vonkapa t?- Baslingapa, 12 B. 411, 415 
22 A. 70(1899); damini Nath Roy v. Dharma (1887); Kuftaji v. Vinayak, 23 B. 478, 482, 

.Das Sur, 33 0.857 (1900): Kaliana Sundram 483 (1898); Jamsodji n Bawabhai, 25 B. 

V. Kgna Vedeswara, U M. 201 (1887); Arnna- 409, 413, 414 (1900). 

eliollam i’. Arunachellam, 15 M. 203 (1891). (9) Tbirimialai v. Bamayyar, 13 M. 1, 5 

(5) Vasudov Narayana, 24 M, .341, 345 ; (1889); Arunaehellam v. Ariinacliollam, 15 
Shama Porshad v. Ilurro Porshad, 10 M. T. A. M. 203, 211, 212 (1891). 

203,211(1805). iSoo Coffin Karbari Hawat, (10) Janki Knar v. Samp Han, 17 A. 99, 

22 0.501 (1895). 102 (1895). 

(0) Shoodihal Sahu v. Bhawani, 29 A. 348 (11) Snrjoo v. Ralmnkiind, 23 C. 212, 210 

(1907); Maaih-iiUah Khan V. Majid-un-nisaa, (1895). 




TIfB CODE OF CIVIL PROCEDTTRE. 


Part XI 
Sep. 150, 


!)08 


[t was held not. applicable to ])aaper appeals.{l) Though that section dealt 
ixpressly with insufficiently stamped memoranda of appeals it was held that 
i defective plaint could be subsequently validated.(2) If the deficiency is not 
paid by the date fixed by the Court, this section will not assist the plaintifE.(3) 
When a party asks for this indulgence, the record should indicate that all the 
lircumstances have been brought to the notice of the Court.(4) As a general rule 
the Court’s discretion under this section is unshackled; but where the document 
IS a plaint the discretion must be exercised in accordance with 0. VII. r. 11 (c).(5) 


150. Save as otherwise provided, where, the hminess of any 
„ , ,, . Court is transferred to any other Court, the 

Transfer of business. rt . . i • i i j r j 

Court to whim the business is so transferred 
shall have the same, fowers and. shcM ferform the same duties as 
those resfectively conferred and imjTosed by or under this Code 
upon the Collet from which tJm business was so transferred. 


151. Nothing in this Code shaM be deemed to limit or other- 
Sttvinri of inherent u)ise affect the inherent power of the Court to 
oouiers of Court. malce, such Orders as may be necessary for the 

ends of just ice or to prevent abuse of the process of the Court. 


Inherent jurisdiction.—This is an extremely important section, expressly 
I'ecognizing as it does the inherent jurisdiction of the Courts, a matter which 
is fully dealt with in the notes to the Preamble. In addition to the cases there 
cited it may be. noted that it has again been quite recently held that*;he Code 
is not exhaustive, and that when the Court has jurisdiction to make an order 
it has {.although there may be no section of the Code applicable) Inherent power 
to have th.at order carried into cfiect.(6) It has been held that the Courts in 
India liave an inherent power to amend or vary decrees so as to bring them in 
accordance with the judgments after they are. signed by the Judges, even if 
they do not fall within this section.(7) Where, owing lo the death of the jilain- 
l.iff hefore the date fixed for the he-aring, there was no .appearanee, and the snii. 
was dismi,s3e.d for default, it was held that the mi.stakc inadvertently made in 
so dismissing it could he. rectified under this section und (apart from it) under 
the inherent power.(iH) But where, according to esf.ahUshed principles, certain 
questions have been removed from the jurisdiction of a Court, they cannot he 
luought within it on the plea that the Court has inherent power to do what 
ju,stice requires for tlie parties before it.(9) An order for consolidation of suits 
can ho made under this section.(10) 


(1) Hai Fill f’. ]VRai Manorbhai, 22 K. H40, 
Rr>7 (IH!)?}. 

(2) Valambal v. Vyt,hilinsa, 2^* M. 380, 
382: 24 M, 331,333(1000). 

(3) Hudhan v. Sitanath, ]3 0. L. J. 78 

(MHO). (4) Ib. 

(5) Aohut Ramohandra Pai v. Nagap^ia 
Vmh Kalgya, 38 R. 41 (1913). 

(0) Per Mailtfan. C.J., in .Tog(*ndra Cliandra 
Son r. Ribco Wazid-rni-nisfia, 34 C. 8(50; Jl 
C. W. N. 850 (1907) [order as to eosts on 


dismissal of application for leave to appeal to 
the Privy (lonncilj. 

(7) Brijratan v. Jaynarain, 37 0. fi40, (>57 
(1910); Langati?. Janki, 14 (VL..T. 481 (1911), 

(8) T)obi Baksh v. Haliib Shah, 17 C. W. N. 
829 (P. C.) (1913); 40 I, A. 151; 35 A. 331 j 
18C. L.J. a 

(9) Jelhabhai v. Ohapsey, 34 R. 467, 483 
(1909). 

(10) Kalioharan ii Sura] Kumar, 17 (J. W. 
N. 526 (1912). 
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152. Clerical or arithmet'kal mistakes in judgments, decrees 
Amendment of judg- OT orders or erroTS arisifig therein from any 

ments, decrees or orders, accidental sUf OT omission may at any time be 
corrected by the Court either of its mm motion or on the application 
of any of the parties. 

Decrees or orders. —See notes to 0. XX., post,. 

153. The Court may at any time, and on such, terms a.s- to 
General power to costs OT Otherwise OS it may think jit, amend any 

defect or error in any proceeding in a suit; 
and all necessary amendments sftall be made for the purpose of 
determining the real question or issue raised by or depending on 
such proeeeding. 

Anxendment. J liis is 0.28, r. 12 of the English rules under whieh uiuend- 
lueiits have been made hi legal documents of every kind, such as 
interrogatories, notices of motion, particulars of objection, iictitions, and the 
like. It is not open to a Court to convert a suit for dcclaraliun into one foi- 
jiusscssion of its own accord.(l) 

154. Nothing in this Code shall alicct any present right of Is. 3, 
Saying * ol present appeal which shall have accrued to any party 


right of appeal. 


at its commencement. 


The words “ any present right of appeal ” mean a right existing on January 
1st, loot), to appeal against a particular order passed under the last Code and 
subsisting at that date.(2) 

155. The enactments mentioned in the Fowih Schedule are 
Amendment of certain hereby amended to the extent specified in the 

fourth column thereof. 

156. The enactiiients mentioned in the Fifth Schedule [s. 3 , nrst 

Gepeats. repealed to the extent specified 

in the fourth column thereof. 


^cts. 


157. Notifications published, declarations and rules made, 
Continuance of orders pl^ces ^ appointed, agreements filed. 


[*.3, 

. „ _, scales 1 

prescribed, forms framed, appointments made 
and powers conferred under Act Vlll. of lUft:) 
or under any Code of Civil Procedure or any Act amending- the 


under repealed 
ments. 


enact- 


(t) Vcukatauhella c. Narayana, 24 M. L. J. 
466 (1913). 

(2) Ucnoil c. Ram Saru|), l(i 0. W. N. 1015 
(1912); llisliuBhwar r. Jasiuda, 17 C. W, N. 


B22 (1913); and as to inherent power to stay 
execution pending appeal to Privy Council, 
SCO Narnia Kishorc Singh v. Uaiu C'olam 
Sahu, 10 U 955 (1912). 
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smnc UT under any other enactment h^^reby repealed shall, so far as 
they a.re consistent with this Code, have the minje force and effect 
as if they had been respectively published, made, appointed, filed, 
prescribed, framed and conferred under this Code and by the 
awthorUy empowered thereby in such behalf.{1) 

158. In every eruictment or notification passed or issued 
„ , before the commencement of this Code in which 

Hefeience to Code of x- • i x , m x 

Civil Procediue and reference IS made to or to any Chapter or 
other repeaied enact- section of Act VIII. of 1859 or any Code of 
Civil Procedure or any Act amendinrj the same 
or any other enactment hereby repealed, such reference shall, so 
far as may be practicable, be taken to he made to this Code or to 
its corresponding Part, Order, section or rule. 

Repeal.—The ordinary rule of construction of Statules gives them a future 
Operation only, unless the legislative intent appears clear from their terms that 
they arc to have a volrospectivc operation. This presumption against retro¬ 
spective operation does not, however, exist in the case of enactments relating 
to procedure, including pleadings, piuctice, and evidence. In fact, the genera! 
principle is that alterations in procedure arc always retrospective in effect, 
and apply to pending pi’oceedings unless there be a declared intention to tin 
contrary or good reason against it. When the cflect of an enactment is to 
take away a right, tlieii it does not prinid facie ajiply to existing rights; hut 
wlien it deals with procedure only, prima facie, it applies to all actions ponding 
as well as future.(2) There is, however, a distinction between “ relief ” and tlu 
mode or procedure for obtaining such relief. The “ relief ’’ remains unaffcetec 
by a change of procedure.(3) The intention to take away a vihstcd right 
(including a right of suit) is not to be imputed to the Legislature unle-is it is 
ex[»ressed in unequivocal terms.(4.) 


(1) It was pointed out iu District Munsif 
of Tii’uvaUur [in rr) (F. .B.), 37 M. 17 {1914). 
that this is an enabling {and not a miJealiiig) 
section. 

(2) hi rc Biiagwandas Hurjivan, 8 B. 511, 
518, 523 (1884); Kajrat Akraumissa e. 
^’all□luisBa, 18 B. 420 (1803); Gungaram t\ 
Bun?inicliftn<l, 21 B. 822 (1896); Vffdavnili 
Nasjiriah v. Mangainma, 27 M. 638 (1903); 
a. C., 14 M. L. J, 340; BLobo Suntlari v. 
Rakhal Chunder, 12 C. 683 (1886). The rule 
was concisely stated by Holloway, J., iu 
Moms r. Sanibamurthi, 6 M. H. C. B. 126 
(1871), as follows : Bights already acquired 
siiali not affected by the retroaction of 
a new law. Holes as to procedure ai'c an 
exception. The law us to the acquisition of 


rights is that prevailing at tlie jicriod ol llie 
arising of the matters of fact which generate 
thorn. Their enforcement must be aeciordinfj 
to the rules of process at the period of suit.’" 
But, as there pointed out, the practical dilU- 
culty lies in the ajiplicatiun of the principle 
and in distii^uishing between material am! 
proccssuai laws. See also Hukm Chand, 41. 

(3) Per Trevelyan, J., in Bhobo Hundari 
V, Hakhal Chunder, 12 0. 5ti3 (1886). 

(4) Goposwar Pal v. Jibm Chandra ('handra, 

B. B., 19 C. L. J. 549 (1914); following (.'om 
missioner of Public Works v. Logan, A. 0. 
355 (1903); distinguishing Lala Boni Bam v. 
Kanhoiya Lai,40 1. A. 74 (1913); 35 A. 227; 
ami Muiifhoori Bibi v. Akcl Mahmud, li 

C. L. J. 316 (1913). 




THE SCHEDULES. 
THE FIRST SUIIEDULE. 


ORDER 1. 

Parties to Suits. 

1. All ])cr,sons inay he joined iu one suit a.s pkiiiitiffs in [s. 26,| 
Who may be joined as ivlioni any right to relief in respect of or arising 

plaintiffs. oiii (f i}i(> same act O't transaction or series of 

ads or iransaciions -is alleged to exist, whether jointly, severally 
or in the alternativt*, where, if such perso'ns brought separate suits, 
any common question of law or fact would arise. 

2. Where it appears to the Court that any joinder of plaintiffs 

Power of Court to cmharross or delay the trial of the suit, 

order separate trials. iPg Court may put the prhintiffs to tiieir election 
or order separate trials or make such other order as may be 
expedient. 

3. All persons nuiy be joined as defendants against whom [s. 28 .i 
Who may be joined as uuy light to relief in rcspeet of err arising out of 

defendants. iJk, game act or transaction or series of ads or 

transactions is alleged to exist, whether jointly, severally or in 
the altcrnal !\'e, where if separate suits were brought against such 
persons any common question of law or fad would arise. 

Scope of the English and Indian rules.—Sects. 26-32 of the Inst Code 
were first incorporated in Act X. of f877 from the various ivies of Order XVI., 
framed under tlio Supreme Court of Judicature Act, 1873. Scot. 26 was sub¬ 
stantially the same with Rule 1 of the Order, as it stood at the time of the enact¬ 
ment of the Code, with the exception that that rule .did not contain the words 
“ in respect of the same cause of aelitm." The rale was construed very broadly 
in the earlier cases, and held to justify a joinder of plaiutifis having distinct 



512 


THE CODE OE CIVIL PROCEDURE. 


Fjbsx Scubd. 

0.i,rr. 1-3, 


causes of action,(1) and seeking wholly distinct reliefs, and not to import any 
limitation on the power of joinder.(2) It was gi‘adually narrowed in its applica¬ 
tion, and in Hannay v. Smurtliwaitc,(3) Lord Bowen observed that it 
was not “ the intention of this rule to allow writs to be issued under 
which any number of plaintiffs might join any number of causes of action, 
or that a writ should be like an omnibus travelling on a certain route 
into which any number of persons may get as passengers for the jourpey.” It 
was thus fii’Bt restricted to cases in which relief was claimed in respect of the same 
subject-matter, “ as Order XVI. dealing with parties, assumes an ascertaim^d 
subject-matter,” (4) a primuple recognized here in Haramoni Dassi v. Hari 
Churn Chowdhry.(5) In accordance with this view, it was held in a number 
of cases that where the causes of action were separate and distinct they could not 
be joined in one actioii.(6) 

The English rule (7) was then altered in October, 1896, the alteration 
j’cstricting it to cases iji which the right to relief, alleged to exist, was “ iv reb])fct 
of or arising out of the sa-tne transactum or series of transactions f and where, if the 
persons joined brought separate actions, “any common (luesiion of law O'r fad 
would arise” Power also was expressly given in it to the Courts to “ order 
separate trials, or make such other order as may be cxj>cdient,” ” if upon the 
ap]>lication of any defendant it shall appear that such joinder may embarrass 
or delay the trial of the action.” 

TJic prcs(uit English -rule was therefore in widely different terms from 
sect. 26 of tlie last Code. A limited liberty of joining plaintiffs witli 
separate causes of action is given. The nature of the limitation is p!ain upon 
the face of the. rule. It was not thereby intended to allow any number of 


(1) Booth r. Briacoo, 2 Q. B. D. 49G; 
Hukm Chaucl, C. P. C. 309. 

(2) Gort V. Rowiiey, 17 Q. B. D. (>33, per 
Eahcj', M.U. 

(3) 2 Q. B. -122 (I.S!*3). 

(•1) yiiiith r. JticJuirdHuu, 4 (\ P. D. 113. 

(5) 22(’.S33(1H90); 

309, 370. 

(0) yniui’tliwaUc r. Huniuiy, A. C. -194 
(IS91) [aixtocn jieraoas, nine aliippcTs. and 
Hcvon conaignees, under various bills of lading, 
«ned sliipowiu'i'a for short delivery]; Carter 
V. Rigby, 2 Q. B. 113 (1890) [fifty persons, 
relatives of as many miners drowned by 
flooding of a mine, brought action for 
negUgenceJ; P. dt 0. S. N. Co. i\ Tsunc 
Kyima, A. C. 001 (1895) [sixty-two persons, 
t)r groups of iK'raons, sued for damages by 
reason of collision between two ships]; 
Peddio i'. Kyle, 2 1. R. 206 fI900) [libel in 
name words and in same document, but of 
iiiffcrent persons]. Jn these eases the suits 
were held not maintoiuablo under O. 10, 
r. J, ns it stood prior to its amendment, Tbo 
last case '^vas decided after the amendment. 


but was under the Irish rule, which is in the 
same terms as tiie old English rule. 

(7) Is in the following termsAll 
]M)rsous may bo joined in one actiG7t aa plain¬ 
tiffs in whom any right to relief in rcsjxjct 
of, or arising out of, f he same transaction, or 
senes of tranMactiona, is alleged to exist, 
whether jointly, Rcveralfy, or in the alterna¬ 
tive, where if such poisons brought separate 
actions any common question of law or fact 
would arise; provided that if upfin tho appli¬ 
cation of any defendant it shall ajipcaj* that 
such joinder may delay or orabairass the trial 
of the aHion, the Court or a Judge may order 
separate trials or make such other order as 
may be oxjHidient, and judgment may bo 
given for such one or more of tho plaintiffs as 
may bo found to bo entitled tiicelief, for such 
i*clief as he or they may bo entitled to, with¬ 
out any amendment. But tho defendant, 
though unsuccessful, shall be entitled to his 
cost.s occasioned by so joining any person 
who shall not Iks found entitlod to relief 
unless the Court or a Judge in disposing of 
the custo shall othorwiso direct.” 
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difEerent plaintiffs to join in one action any number of separate and different 
oauBcB of action, but it was intended merely to effect a modification of the old 
rule by wliich a limited liberty of Joining plaintiffs with separate causes of 
action should be conferred. The conditions are, firstly, that the right to relief 
alleged to exist in each plaintiff should be in respect of, or arise out of, the same 
transaction ; and secondly, that there should be a common que.stion of fact or 
law.(l) Where, however, there were in effect two plaintiff's and two cau.sos of 
action not arising out of the same transaction, the case was held not to be within 
the ju'csent rule.(2) 

Erojn the foregoing it will appear that the English rule was wider than 
that laid down in sect. 20 of the Code of 1882, wliich might generally bo said 
to have represented the ^■iews eoninionly enl.ertaini'd liy the English C'ourts 
in tlie middle period between the first promulgatioii of tlie rule and 
ils amendment in 1806. While it is siiffieient under the English rule that 
the right to relief slimild arise out of the .'■■anie transaction, the Court being 
given a control over the exereise of such right, the right of joinder gi\'en by 
that section was only in respect of the samr aiusc of actiun, a right, whieh was 
.still further limited by certain decisions owing to the interpretation placed 
Uj'on the terms "mum of (i-cliov." as to wliich, .sec jml. Tin; use of 
the term " caitnc nf (I'iiim” in the last Code gave rise to difficulty [vide jiost) ; 
the phrase lliei-cfore has licen omitted and r. 1 has been made to eorrespond 
with the present English rule as regards plaintiff's. It is in substantially the 
same terms as 0. XVI. r. 1 down to the words “ would arinv” The 
portion "in the English rule from '''provided thal " to “ expedieM " has been 
substantially embodied in r. 2 and in 0. II. r. fi, jmt, and the portion as to 
judgment being given is embodied in 0. I. r. 4. The second paragraph of 
sect. 20 of the last Code, has not been rc-enactcrl, as to w'liieh sec notes to 0. I. 
r. 4. Rule ff dealing with defendants eorrcsjionduig with sect. 28 of the 
last Code has been modified to bring it in conformity witli r. 1. The rc.sult 
is an extension of the right of joinder in confomiity with the English law, the 
decisions under which will be applicable to tliis rule. The 8eieet. (Com¬ 
mittee said, “ It is hoped that, the multiplicity of suits rvill he lui'ther curtailed 
by the new provisions we have inserted to remove limitations which 
we regard as needless on the eomprehensiveuess of a suit, and by the 
wider riowers of amendment vested in the. Courts." An adequate cheek (see 
r. 2) is provided by the power of a Court to interfere where embarrassment is 
likely to re.sult. 

“Persons.” —-This and the following rulrai deal onlj' with the joinder 
of parties, and have no referenee to the joinder of causes of action. Sect. 31 
of the last Code, wliich provided that nothing in the section should he deemed 


(1) Univeraitios of Oxford and Camb^go 
V. Gill, L. R. (1899) Oh. D. 55, at pp. 6^60. 
Xbo Editors of tho Annual Practiee, 1905, in 
tlieir notes to this rule consider that the cases 
cited at p. -189, n. 1, though not within tho 
old ruin, would bo held probably to be within 
tho now rule, Hubject to tho control of tho 
Court. Other eases cited in the A. P. 


decided before tho rule \vas altered must now 
bo considered with reference to the alteration. 
The rule has been held to leave untouched 
the practice in Admiralty of allowing joinder 
of parties iii collision, salvage, and wages 
actions : The Marechal 8uchol-, 189(), P. 233. 

(2) Stroud 1 ’. Lawson, L. R. 2 il. B. 41 
(1898). 

2 L 
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to enable plaint ills to join in respect, of distinct causes of action, lias been omitted 
all reference to cause of action being omitted from this section, and 0. II. deal 
with the joinder of causes of action. 

(.Tenerally, as to parlies, whether plainfifls or defendants, every persoi 
can sue and be liable to be sued, and may thus be a party. The Code, whicl 
presupposes this rule, does not contain any provisions as to who may bi 
parties. The portions of the Code which contain special provisions enaetei 
on grounds of general interest, public convenience ui' policy, and, in tin 
•ase of the incompetent, for tlieir protection, refer generally only to tin 
node of suing or being sued in. sucli cases. Kvery person who has a primary 
ight or intci'est which has been violated in such a ina liner as to givi 
.rim a secondary right to relief, may bring a snit as plaintiff again,st anj 
jiersou as defendant against whom an onler for cnforeenient of that right is 
asked.(1) 

Subject to a few c.\ceplion.s, the Common Law Courts were rigid!)' lieu 
down to disposing of claims arising lietween exactly the same parties upoi 
each .side and in tlie same riglits. They could give, a judgment for A against 
C or against C, ]), and B, Init they could not give relief of one sort against C 
and of iiiiolher sort agiiirrst D and E. Nor could they give rebel of one kind 
to A and of anotlier kind to P>, or of one kind to A and 13 jointl)- and another 
to A separately. All the plamtiils, if more than one, had to be jointly entitled, 
and all the defendants jointly liable, with respect to eveiy single nmttci njioii 
which the Court was asked to adjudicate. In Chancery, on the other hand, 
the course was to deal with the controversy or transaction forming the'subjcct- 
niatter of the action, as a whole, and endeavour to do complete justice to it ; 
iiud for that olijeot the Court insisted on all the parties interested in 
the subject-matter being brouglit before it.(2) Tiie Chancery ffule has 
now been adopted as a general one by both English and Indian Courts. 
Sec r. 10, clause (2), poxt The same person cannot, however, be, botli 
plaintilf and delendanfc in a suit unless he appears upon the record in 
d iffcreiit capacit ies. (3) 

In order to enable, a. person to .sue, the right must be a I'e.il and existing 
ulic.(l) The legal interest must l)e cxi.sting at tlie date of the institution of 
the suit ; (•'‘i) wliich must be brought by the person who, at the dale of tile suit, 
represents, so far as its snbjee1.-mat1cr is concerned, the person with whom 
the original ti'an.saction took phiee.((i) While the interest ma.y bo future, 
it niu.st b(^ a present and c-xisting one at tlu; time of tlie suit. Merely 
' a.n expectation of the po.st;il)i!ily of a future event wliich, if it occurs, 
may give birth to an interest,'’ is not such an iulcrest as will gi\'e a right of 


(1) iScc Hukin Chanil, C. P. V. 350 li aoj., 
vvlinro tlio Hiibjccfc ia more fully discusBod. 

(2) Wilson’s Judicuturo Acta, 2nd od.; 
luiLes on 0. XVI. r. 1. 

(3) fcju it haB Ixjcn hold that a suit iu tUo 
name of a firm can bo inainfcaincfl by or 
igainst one of its members iu a eaiiatity 
iifforent to that of partner: Prcniji Ludha r. 


Ilo^lloongersoy, 10 B. 3131 (188G). 

(•i; Biboo Tamaoonnissa v. Woojjulmouoo 
JUOSBCO, m W. K. 72 (1873). 

(5} iyyappa v. Kama Lakshmamma, 13 M. 
549 (1890). 

(5) Oo^aiii (lunga v. i)abcc Dasn, 25 
W. H. 118 (1875). 
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.'iuit.(l) Tlio right must Iiave come into existence before tlie date of the suit, 
and therefore a real owner’s disclaimer, made in his deposition in a suit, has been 
lield not sufficient to give a plaintiff a right to maintain a suit.(2) Tiie plaintiff 
must have a subsisting cause of action at the time of the institution of the suit, 
ami he cannot take advantage of events that have happened subBequently.(3) 
A suit by a person in respect of an act by which he may never be 
injuriously affected at all is premature.(4) Leaving such general con¬ 
siderations, it may be stated that the question as to whether thei'o is 
a right to relief in any case, and as to the person in whom that right 
is vested, and against wJiom it may be claimed, and the nature of the relief, 
arc questions of substantive law, and not part of the law of prucediirc, which 
)nay n'strict or even cxtiugiiisli such a right, but cannot ci'(>ate or ('xtend it.(5) 
This matter tlierefore does not come within the scope of this C'ommontnry, 
and will not be dealt with b)* it,{6) The rules relating to parties laid down by 
the Code refer not so much to the persons who may be parlies as to thcii' joinder. 
As to defendants, vide jiost. 

“ May be joined.”— This section, under the Code of 1882, was held to 
lie ail enabling one, iillowing a Jiumber of plaintiffs wilii the same right to relief 
to join in one suit instead of bringing separate suits. It did not say tJiat all 
pei'souK must be joined as plaintiffs when they had the same cause of action 
agiiinst the dcfcu(bint.(7) TJie jircseut section is equally enabling. Tliere is 
a distiuclion between a joint right and !i right enjoyed in common with otJieis. 
In the first ciise it may be necessary for all persons jointly inlcicsted to bo 
joined as pai lics, and if they are not joined the .suit may be bad for misjoinder.(8) 
Where a pi'rson sues under a power of attorney, the principaTs najiie should 
ajipear as jilaintifl.CJ) It was held that Act X. of 1859 allowed suits to be 
instituted by zimiindars in their own names by their authorized agents, but the 
agent lias no right to institute the suit in his own name. The zemindar’s name 
should appear on Ihe record as the plaintiff.flO) It has been held tlie managing 
members of a Mitaksbai'a joint-family can sue without making the other members 

Will also be fouiul in the nutes to s, 2ti of 
O’Jvinealy’s Civ. Pr, Co<lc, to which vcfercuco 
may b<! made. 

(7) ISaiju Lai J’ai'batia r. llulak Lai 
Pathuk, 24 C. 38.'), 388 (1807). As a general 
rule, liowever, all tlio jiartics iutorostcfl in tlm 
subject-matter of a suit sliuuld bo joined 
ill it whether us plaintiirH or tlefeiidants : 
Kaji'udroiiatli Putt e. .Shaik Mahomed Lol, 8 
I. A. at p. 142 (1881). 

(.S) Itaiju Lai v. Bulak Lai, siipta^ at 
p. 390; this diduronce between common and 
joint interest is the basis of the distinction 
between necessary and projior {larties. Sec 
Hukni Chand, C. P. C. 387, 308. 

(9) Choonee Sookiil v. Hur Porshad, 1 A, 
H. C. B. 277 (1869), 

(10) Ladlee Porshad v. Gunga Pershad, 4 
A. H. C. B. 60 (1872). 


[]) Davis e. Angel, 4 D. P. & J. 531, 

(2) llari Goliind Adliikari c. Aklioy 
Kitiiiar Alozumdai’, 10 C. 301 (1889). 

(3) Jludh Kiiigii V. Niradbiiraii Boy, 2 
('. L. J. 431, 438 (1905). 

(1) Hhikd.arce iSingli e. Kisjicu ProsiwI, 16 
W. B. JOO (1871). 

(5) llukiii Chand, C. P. C. 353. 

(0) If)., at pp )"3“3ti7, tfie folfowing sub¬ 
jects arc discussed . |). 353 : Bight to n-fief 
of woi'shippcru; p. .:56 ; Bight of suit of 
person for slandur of his relation-s; p, 367 : 
Right of suit in rfsjwt of projxirty bailed or 
leased ; p. 358 : Suit by assignee of chose m 
action ; p, 368; Bight of suit by transferee 
of projiorty not in transferor’s possession; 
p. 361 : When agent may sue on behalf of 
principal ; p. 363 ; Suita by Co-sharers. A 
number of cases on these and other points 
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of tlie joint-family co-plaintifi8.(l) Where the plaintiff lias assigiuid his rightf 
during the pendency of the suit it is irregular to substitute for his name that oi 
the purchaser; but it is an irregularity which can be cured by the consent 
of the defendant.(2) In a suit by or against unincorporated part.ners]dpB, the 
names of all the partners had to be given. This is the rule of the old Common 
Law, according to which a partnership is not a distinct legal entity entitled to 
sue or be sued in the hnn name as a corporation. In India, the only departure 
from it recognized was in regard to corporations or incorporated companies 
authorized to sue or be .sued in the name of some officer thereof, under sect. 43.5 
of the last Code. See now 0. XXIX. r. 1.(3) A firm thus could not sue or be 
sued without till! names of all the membera of the firm being given in the plaint.(4) 
8e(; now 0. XXX. 

The question wliether and in what circumstances a henamidar is eom- 
peteiil to maintain a suit in his own name and without the beneficial owner 
being a parfy to tlie suit (5) has been discussed in a number of rulings in the 
various Jligh fioiirts. and in regard to it a. considerable coidlict of autlioriiy 
prevails. In those cases, which approve (6) tlie riglil. of the benanddar so 

(1) Kishen PiTshad r. Har Narain, 38 1. A. fondant held oatoiiixslj; Kam liburcseo r 

4a(iyiJ). Biascasiir, ]H W. Jt. 451 (1872) [benaniida) 

(2) Beer CliinHlor r. Shaikh 'f'miifCzinKl' uftii hik* IW hmd ; flcfcndaiif, coulfl not ^ai^( 
fh’cn, 12 W. it. 87 (JHdn): s. i-., ‘j Ji. L. 11.2J L question that he wns nonimal owner]; Uojii 

(2) S. 135 of last Code. Si'e Caniuin r. Nath (Jhobey f*. Bhugwat, 10 t'. (>07 (1881] 
K 5 'Iash, 25 W. K. 117 (187(>). [it io to bo prosuincd that the heiianddar Inu 

(1) Palm Behari i\ Watson, B. L. K. F. B. authority to sue res judicofa ; lull., Shangani 
1)01, out) (18t>H); Gunga Dutt r. Dalx^’Das, v. JvTishnan^ 15 M. 257 (J8U1)J; NamI 
25 W. K. nH(187(>). Sec now 0. XXX. lUshore v. Ahmad Ata. 18 A. (iU (1805, 

(5) If the real owner bo co-plaintiff there is, -[beuamidar may sue for land; consent pro¬ 
of course, no objection. In Kally ProHonno sinned; adverse decision res judioala\\ 
V. DLuonath, 11 B. L. U. 55, (H (1873), it was Bhola Pershad r. Bam Ball, 24 C. 34, 3(: 
hf'ld that tiic real owner should have been (18}}G) [suit to enforce mortgage ; cannot b( 
on-])Iainliff. Ln iSita Nath r. Nobin Chunder, hold that a suit by a Ixmamidar can kc 
5 B. B. 102 (1870), it was said tliat the extend to proix*rty institukMl, though it nia^v 
Court ought to direct that the Ixmcticial Iki |iai‘tially defcctis'c; assignees of ownei 
owner be made a parly and ought not to were added under s. 32, aftiT institution o: 
dismiss the suit. suit]; Baidiitanaiida r. Balurfim, 24 l>lj 

(5) Doe d, Tilluek r. Hurry Dey, Mori. (1897) [suit for foreclosure and possession o. 
249 (suit on bond) [see Gopeekristo Gosain land may be brought by benamiiiar; suil 
i>. Gungapersad Gosaiii, 5 M. 1. A. G3, 72 siiould not bo dismissed lieeause k-nefieia 
(1854), the Supremo Court distinguishing owner not ad<ie<l as a party—cstop|x-lJ. 
between legal and equitable title allowed the followed jn (•howdhury Kirtibas Das v 
benamidar, that is the party in whose name Gopal Jin, 10 G. B. J. 193 (1913) 
tlio title deed was, to sue. >Sec Mohendra Kavjt v. Mahadev, 22 JB 572 (1897) [v 
Nath r. Kali Proshad, 30 G. at p. 272(1902)]; benami certilied jHU'chaser can sue in hh 
Bhaishankar r. llarivallabh, 1 B. H. C. B. own name even when the true owner’s nani< 
20(i853)[posscHHoryBuitforlaud; heldgood is discloHod, per liauade, J.J ; Bijjainma v. 
if consout of owner could be shown]; Pro- Venkataramayya,21 M. 30(1897) [benamidar 
suniio Goomar r. Gooroo Churn, 3 W. It. 151) payee, or holder of note may sue]; Dagdi 
(1855) [suit for declaration of right to land; v. Balvant, 22 B. 820 (1897) [suit foi 
real owner should sue ; but benamidar may I’odcmption; benamidar may maintain suil 
sue as trustee if no objection 1; Hreenath in hU own name]; Yad Ram e. Umrao, 21 A 
Nag 0 . Cbundcrnnth, 17 W. il, 192 (1872) 380 (1899) fkiiamidar mortgagee may sue, 

[suit for posa'ssion after foreclosure; do- i)re\ious cases reviewed]. 
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to sue, the right ]ias been based partly on the fact that lie is the transferee 
named in the registiired instrument constituting the transfer, and on the 
principle tliat a contract can be enforced by the parties who have entered into 
it, partly on the ground that the defendant is estopped from raising the 
question, and partly on the view that the benamidar must be presumed to be 
suing on behalf of the beneficial owner, or, to put the same idea into other 
words, that the suit is really brought by the beneficial owner through, and in 
the name of, the benamidar. On the other hand, those rulings which are 
adverse (1) to the right of the benamidar to sue are mainly based on the ground 
that a suit cannot be maintained by any person who fails to prove, if his title 
is challenged, that ho has a real interest of his own in the subject- 
matter of the suit.(2) In some cases it seems to have been held that there is 
a distinction between suits on bonds and the like and suits for immoveable 
property iii that in the former ease a benainidar may, and in the latter may 
not, sue.(3) Hut even in this the cases are not unifonn.(4) As to benamidar 
defendants, see jml, and as to adding a benamidar as a party, r. 10, post. 
0. XXX1. contains provisions relating to .suits concerning property vested in 
trustees. 'Die. question has arisen in this country generally with reference 


(1) MnhoToonissa v. iiur ('hum Bode, 10 
W. R 220 (1808) [suit for dotilarafiion of titlo 
to laud ; hold, a Iw'naniidar has no jight to 
maintain a unit in a Civil Oourt for*proporty 
in wliioh ho lias no IxinofM-ial interest]; 
Ruzeeluu*Bibee r. Omdali Bibee, 11 B. L. it. 
00, ??. (1808) (suit for jKissesHioii by Ixmamidar 
disraiHsed]; Kally Prosonno v. Dinonath 
MuUiek, H B. L. R. 50, 04 (1873) [suit to 
have sale set aside]; Bibee 'ramaoonniHsa r. 
Woojjulinonee,20 W. U. 72 (1873) jsuit sbould 
b(i brought by real ami not colourable owner]; 
BlioobuiH'ssar r. Jnggf'ssurec, 22 W. R. 4Kl 
(187-1) [snil hit- money on bond not maintain- 
able]; .Tudoo Nath r. (hrija Bhoosim, 23 
W. R. no (1875) [suit on bond ; if iilaintiff 
not i (*al lioldor suit must be* dismissed]; Sita 
Nath ft. Nobin rbiuider, 5 0. L. R.. 102 (1879) 
(suit for ]josscssion of land secured by mort- 
gage; (N»urt was not prepared to say that 
l)cnamidar could .sue in his own name]; Hari 
(iobiiid ?\ Akhoy Kumar, 10 (1. 304 (1889) 
[suit fi>r land . Indd, idaintiff as benamidar 
eould not suf* ami l hat neither the disclaimer 
of the real owner it<>r tlio fact that ho was 
a party to the suit jtiade any difference]; 
‘■J’iminalayajjjia r. Swami Na.skar, 18 M. 409 
(1804); Issur Cliandra (*opal Ohandra, 25 
0. 08 (J897) [a mere l>enamidar canm»t main¬ 
tain a suit for ojeetment, he having neither 
title to nor possf‘.^sion of tho property]; 
Baroda Hundaiu r. .Dino Bandliu, 25 (5. 874 
(1808); s. e., 3 0. W. N. 12 [a hnnamidar 


has no right to sue for r(‘covory of po.sHossion 
of immoveable property]; Mohendra Nalli 
w.Kali PrOflhad,30 0.205(1902) [the same]; 
Chinnan ti. Ranmehandro, 15 M. 64 (1891) 
[tho Court pointed out that when the execu¬ 
tion of a d«X!ument is i)rovcd, furtlier 
ovidenet* is not required to show that the 
transferej^ has taken the interest whioli tho 
document }mrporls to convey; it i.s not 
iKKkOBsary to prove as against a third per.son 
that the eonsideration passed, but dis- 
inisscil the appeal on its apjiearing tliat the 
plaintBT had no interest]. 

(2) Yftd Ram /». Umiao Singli, 21 A. 380, 
38! (1899). As to alienation by benamidar ; 
eonsent of true owner; equitable rights of 
puTchoser, see Barju Parahad r. Bir Bbaddar, 
20 T, A. 108 (1890); and as to f/onri fide 
transfer without notice that transferor was 
l)t‘namidnr, Mir Mahomed v. Kishori Mohun, 

22 1. A. 129 (1895); s. e., 22 0. 909. 

(3) Mohendra Nath v. Kali Proshad, 30 0. 
2G5,at p. 272 (1902); Hari Bobind r. Ackhoy 
Kumar, 10 C. 364 (1889); Bijamma v. 
Venkatavamayya, 21 M. 30 (1897); Harat 
Chundor v. Kedur Nath, 2 W. N. 280 
(1898) [a benamidar can sue on a promissory 
note]. 

(4) Bhoobuncssar V. Jiiggessuree, 22 W. R. 
413 (1874); .Tudoo Nath v. flirija Bhooann, 

23 W. R. 440 (1870), in boih of which eases 
thesiiila were held not to be maintainable. 
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to suitfl by a benaniidar, who, as already stated, in some cases has been lielc 
not to occupy the position o( a mere name lender, but a position analogous t( 
that of a trustee iiolding the legal estate. 

Tliis rule itself is not obligatory. It docs not enact that any persons musi 
join as parties. It does not even say that all persons who may be interested ii: 
the Jesuit of an action must necessarily be parties,(1) or that all persons musf 
join as plaintiffs when they Jiave the, same cause, of action against the defen¬ 
dant.(2) Nor is it laid down anywliere else in the Code as to who must be joined 
iiB plainliifs as distinct from those wdio may be so joined ; and thougli sojiif 
idea may lie formed from the provisions of rule 10, yet they cannot furnish any 
general rule, as the first clause of t.hc rule is rostricf j'd to tluj case of a bond 
jiflr, mistake, and the discretion of the Court under the second clause is regulated 
by considerations different from those which must regulate the action of lh( 
jdaiiitiffs themselves. The exact character of the right is immaterial,(3) tliei’c 
being no distinction bctw'ecn legal and equitable rights, so far as relief in a 
particulaj- Ctjurt is coneerned. 

It. ] was introduced to prevent a miscarriage of justice frojn want of parties, 
and to enable persons aggrieved by the same act, or having the same 
j-iglit to relief, to join in one suit instciul of bringing separate suits.(t; 
The former section Wiis not exhaustive in words, and did not say that 
oidy jK'isotis j-eferred t.o in it might be joined as parties. The conlrary 
might, no doubt, have been contended for, on the authority of tlie maxim, 
cxjjrcsttio vniun pr.ruoncr eU exchmo alterius. On the other hand, it was held 
that, tlierj' were (dearly cases not falling within sects. 2G and 28' of the 
foiiiier Code, in wliicli plaintiffs and defendants W(‘re and must be allowed to 
join in a suit. Q'Jiiis jicrsons having a successive interest we.r(! allowed to join 
as jjlainliffs ; (5) and in the case cited, in a suit by a daughter to set, aside licii 
mother's alienation of the property she lield iis a widow, th(! daughter's 
son was allowed to join as ji co-jdaintifl, though he could not acquire the property 
in his motliet’s lifetime. And in some cases, persons were allowed to 
join merely cx ahuidanti cauleln. Thus a receive.r of an insolvent's ((state 
may, aft.er the insolvent’s death, sue for eveiythiug due to his estate, but foj 
gi'eater security his executrix may bo joined as a plaintiff.(6) ft is somewhat 
on a similar principle, that, as a general rule, unless the policy of insurance 
has been legally assigned, and the assigmnent reeognized by the insurance 
company, or unless there has been an equitable assignment, and it ran be shown 
that the holder of the policy has given value, lor it, the company is entitled tc 
insi.st upon the legal rojjresentative of the, aasurcel being made a paity to the 
suit foi' the amount due under the poliey.(7) Where, however, there was mis- 
joindei' of plaintiffs and causes of action, it was held that there w'as nothing 
to necessitate the dismissal of the suit, bnf fhat fhe party should bo put tc 
election and the plaint amended.(8) 

(1) (Jobind Praaacl v. dhandar Siibhar, 0 {188G). 

A. 18ti, 491 (IH87), jifr Edge, C.J, (fi) liachubal v, Sliamji, 9 B. 530, 547 

(2) Baijii Uln Bulak Lai, 25 Ct. 385 (1807), (1886). 

(3) Tlukm Ohand, (I P. 0. 372, 373. (7) Rajnarain v. Um^oreal Life Assurance 

(4) See Baiju Lai e. Biilak J-al, 24 0. 385 Co., 10 G K 561 (1882). 

(1897). (8) Aldi-itlgf. r’. Barrow, 34 C. GG2 (IW7), 

(6) Narayana r. (‘hengalainma, JO M. 1 See notes to 0. TI. r, 3, \ 
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Relief. —It was r.oiisiderod that the expression “ the rinJit ” in the then 
subsisting English rule was not ide,nlifiil with “ any Hylil; (1) and the expression 
“ owyrchV/” to be equivalent to the “jwnereZi^.” (2) In Sandes v. Wildsmith,(3) 
Wills, ,T., after observing that the words “ iltc right to any relief daitned ” were 
“ the governing words of the rule,” said that the meaning of the rule was, “ that 
where it is doubtful in whom a right sought to be eufonied is vested, it is per¬ 
missible to put in all possible elaimants, but it does not mean that where tliere 
are two rights whieli are essentklly different from each other, and there is no 
doubt as to the person in whom each of those rights is vested, it is permissible 
to roll two actions ink) one.” The English and present rule use the words 
“ any right to relief.'’ 

“ In respect of, or arising out of, the same act or transaction.”— 

Tlie words “ in re,.iye.(i of the. same mu-se of action ” were added in the section 
of the last Code, ;is taken from the corresponding English rule, on account of 
its extreme broadness, specially with reference to tJie decision in Bontli v. 
Briscoe (1) in which eiglit persons ivcrc allowed to join in an action of libel, 
though no joint injury was shown. The section was held not to authorize 
tile joinder of several plaintiffs in re,spent of separate causes of action.(6) 
Bnder tlie last Code, the exact effect of this rule, as depending on tlie identity 
of the “am.se (f act,ion’’ had in the end to depend on the sense in wldeh that 
exj)ression was understood as used in this scetion. It is in its broadest sense 
taken to denote the conditions of the niidiitenanee of .an action, which gene-rally 
consists of a right and its breach. Tlius every cau.se of action prc.supposes 
(iie existence of a, rigid,; but it may be observed that an actual In-each is not 
always necessary to const itute a eau.se of action. In some caiscw oven an actual 
denial or refusal of the right is not necessar}’', and a suit may be brought, 
simply on the basis of a right. Thus any person entitled to any legal 
elmracter, or to any right as to any property, may institute, a suit not only 
against any person denying, Init also against every one interested in denying, 
his title to such charaeter or right.(6) There was a considerable conflict of 
opinion in cases in which a l)rc.ach is essential to constitute a clause of action, 
Imt the qne.st ion was whether t-lie, breue.li alone will do that, or the right infringed 
also jnust be considered a part of it. Earlier decisions of the Bombay (7) 
and the Madras (8) High Courts were in favour of the coustruetiou, 


(J) (jorl, Ilownoy, 17 Q. 1). jwr 
Bowen, 

(2) .Smurtliwaitfi Hannay (1894), A. O. 
500, pc.r liortJ HurMchell, L.(’.; adopted in 
Haramoni J)cih,s( ■ Hari (nmrii Chowdhry, 
22 (!. at 2>- 8H (1 s‘)5), Ah to tho eorro- 
ftlioiuleiicfi botwoeii ! liis rule and Explana* 
tlon VJ. of H. II, SCO Somasundara p. 
Kulandais'eln. 28 M. 457 (1904). 

(2) (1892), 1 i}. B. 772. 

(4) 2 Q. B. 1). 406. 

(5) Mohima Chandm v, Atul Chandra, 24 
0. 540, 543 (1897). 

(6) S. 42, Aot T. of 1877; Hnkm Ohand, 
0. ?. a 377. 


(7) Xusserwanji Merwanji v. Gordon, 0 
B. 2(M> (1882) [in a suit against a company 
and its dirretors by tiu* agents, two of 
whom wore sharelio!der.s, tiic plaintiffs worn 
not idlowod to join a causo of action based 
on an agreement with a cause, of action 
common to two only as sliareholders]. 

(8) Lingammal r. Ohinna Vonkatammal, 6 
M. 239 (1883) [where, a Hindu widow and 
her adopted son sued together to recover 
family property tho suit was disallowed as 
t.lic claims of mother and son wore conflicting. 
This case, however, has been explained and 
distinguished in Pinajiati v. Pinapati, 20 
M. 647 (I903)J. 
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whic.h influded not only tlin act of violation complained of, but also the 
right violated by that act. The Calcutta High Court, on the otlier hand, 
held, in Haramoni Dassi ii. Hari Mmm,(l) that tlie expression “cause, of 
action ” must be understood as used in this section of the old Code “ in its 
popular .sense, .so as to in(dude the facts constituting the infringement of the 
right, but not necessarily also those constituting the right itself.” According 
to this view, the qualification implied in the words “ in respect of the same 
cause of action ” was satisfied if the facts which constituted the infringement 
of the rigid, of the several plaintiffs were the same, though the facts consti¬ 
tuting the right upon whicdi they baaed their claim to that relief in the alterna¬ 
tive may not be the same, Maephenson and Banerjce, .IJ., observed, 
that that construction was necessary, as, if the expression were taken in the 
other sense, “ it is difficult lo inuigine a case in whic.h two plaintiff.s can 
claim the. same T(dief in the alternative in respect of the .same, cau.se of 
action, that is in respect of the same right and the same infringement 
thereof;” and “from the very fact of their claiming the same relief in the 
alternative, the facts which constitute their right to it, as alleged by tlicm, 
must be not only different but also conflicting and mutually exclusive.” This 
decision was in accordance witli a preceding one in tlie. Bombay High t'omt, 
in wbicb an ado])tcd son and his mother made coimiion cause, to set. aside, an 
attachincid, which with the proceedings consequent thereon were held to con- 
stltut.e the sole c.ausc! of action in the rase.(2) In an earlier case in the. same 
Coiu’t, where, managers of a temple had passed a rule restraining the rigid, of 
persons t.o enter the temple, it was held that all could join in a suit for an in¬ 
junction.{.3) Both the.se cases were opposed to the view taken in tlie earliest 
Boinhay case and were in accordance with that interpretation which was 
placed on the words “ catisc of aelinn” hy the Calcutta High Comt. This 
interpretation was adopted in the most recent deci.sions of the Boiubiiy (t) and 
Madras (.h) High Courf..s. The Allahabad High Court also appeared to take 
the same view. Thus (6) persons having different reversionary shares in a 
certain estat.e lield by a widow were held entitled to sue jointly to avoid a 
dee<l of gift of it made by lier. Oldfield, J., observed that the plaintiffs, 
tiuiugh owning different sliares in the projrerty, were alike affected by the 
deed of gift, and acts of obstruction of the defendants to their possession, and 
might join in bringing the suit. And that view prevailed on a])j)eal to the 
Full Bench. I’robably therefore it may be stated that had this section been 
unamended, tliat view of tlie term “ cause of action,” wliioh was adopted by 


(1) 22 C. 8.33 (189.’)); foil, in Sundar Jha 

V. llaURinan Jha. 33 C. ,3C7 (HtOO); Aldridge 
V. harrow, .34 ()f>2, fifiS (liXIT); s. c., II 

(1. W. N. (188. 

(2) Fakirapa r. Rudrapa, 11) I!. 119(1892). 
(.3) Kalidas i'. (lor Parjavain, l.'S B. 309 

(1891); and several members of a caste have 
l)een allowed to join in a suit against trustees 
for maladminisiration : Thakerse.y v. Hurb- 
Imm, 8 B. 432, -tno (1883). 

(4) In Varajlal r. Ramdat. 2(1 B. 2S9. 285 


(1901), the Court stated, though it was not 
necessary to decide the point, that they wore 
inclined to agree with the Calcutta case; 
8. e., 3 Bom, L. R. 878. • 

(fl) In I’inapati v. Pinapati, 20 M, 647 
(190,3), the Court agreed with the Oalentta 
decision, though it considered its own 
previous decision not in eonfliot with it. 

(6) Ram Sewak .Singh n Nakehed Singh, 
4 A. 261 (1882). 
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the Calcutta Higli (tourt, would in future have been adopted by all the High 
Courts. 

Even according to this view of the expression “ cause of action,” however, 
every separate ant causing injury to a person constitutes a separate cause of 
action. Thus, wlierc a number of prisoners were unlawfully detained in jail 
after the expiry of their term, the cause of action of each in a suit for damages 
against the Superintendent of the jail was held to be separate, as the actual 
acts of detention, even if simultaneous, in respect of all the persons would be 
generally different in the. case of each person detained.(l) In the case cited, 
thirteen jiersons of the crew were on the same day convicted of desertion, and 
detained in the same circumstances and released at the same time; and they 
brought a suit for an aggregate sum, and it was held that there was nothing 
to justify their joining togethei in one suit. The hcadnote of the case observes 
that they were committed to jail under one warrant, but there is nothing in 
the Report itself to bear that out, and the point would be immaterial unless 
the act of detention were deemed to be one.(2) So where six persons jointly 
sought a declaration that certain proceedings of a District Temple Committee 
removing them from office were illegal the plaint was returned, the wrongful 
dismissal of each forming a distinct cause of action. (3) And a plaint was 
directed to be amended where there was an assault by two persons on the same 
occasion on two other peraons.(4) In a recent case in which six persona 
jointly sued for libel, it was held that though the injury was caused by one 
act of the defendant, yet each plaintiff had a separate cause of action in 
respect bf his own reputatioii.C.b) It was not always easy to determine what 
is a separate act, and how far the imity of the act may be affected by a 
difference in the objects or persons affected by it. Thus where two persons 
living in the same house, were plundered of their several properties at the. same 
time, and sued jointly for the value of the projicrties plundered, the 
objection of misjoinder was not allowed to prevail; and Loch, .7., in delivering 
the judgment of the Court, said : “ The cause of action is common to both, viz. 
the attack on their residence; the time when the injury complained of was 
committed, is one and the. same, and the parties who committed the injury are 
also the same in both oases. No Court is ousted of its jurisdiction by the form 
of this acf.ion, aud tlic irregularity, if any there be, does not injure the 
defendants, but is in their favour, inasmuch as they have to defend one 
iuMtead of two actions ; and justice can be done in the form in which the suit 
has been brought. Tlie cause, the time, the place, and the parties charged, 
lieing the same in both instances, the fact that plaintiffs have not a joint 
interest in th.- whole of the property plundered by the defendants is insufficient 
to put them oul of Court.” (fl) 

Cause of action is essentially different from subject-matter, and the cause 
of action mentioned in sect. 26 in the last Code could not in any i^ase be identical 
with the subject-matter, the identity of which was generally held to be. the 


(1) All Horang »>. iteadon, 11 C. 524 (188.5). (4) Varajlal». Baftidat, 2« B. 259 (1901). 

(2) Hukm Chand, (1. P. 0.379. (5) Aldridge v. Barrow, 34 0. 062 (1907). 

(3) Ramamija v. Devanayka, 8 M. 3(tl (6) Jugobundhoo Butt e. Maseyk, 1804, W. 

(ISHfi) R. 81. iSee Hukm Chand, C. P. C. 379. 
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test of file applicafion of the eorresiponding early rule of tlie English 
Suproino Court. The rule enacted in that section was narrower or broader 
according as the cause of action was understood in the broad or restricted 
sense above nientioned.(l) Thus in the case (2) to which refei enee has 
already been made, limes, .T,, oKserved that if some such words as “ hi resfect 
to a particular .siihject-riiutter ” stood in place of “ in respect of the same 
cause (ij action,’ the suit might not have been bad for misjoinder; but that 
“ looking to the language, of sect. 26, and that of the latter part of sect D4. 
(of the former (lode), a.s they jointly stand, it appears to us that the Code does 
not authorize the joining of plaintifls in a suit in respect of distinct causes of 
action, in which they are not interested, and tlieir interests are. not merely 
conflicting but antagonistic.’’ On the other hand. T^Trell, J., in point ing out (3) 
the distinction between the cause of action and the subject-matter, observed 
that “the plaintiffs had distinct and separate subject-matters of action, to 
wit., their separate shares in the estate possessed for her life by the widow in 
alienating the property to N., to the, jeopardy of the future right.s of tihe, plaintifls 
as her reversionary successors to two-thirds of the estate ; ” and that “ the 
plaintifls therefore, though unconnected and separate in respect to the subjcct- 
raatter.s of the suit, were conveniently and right-ly joined in vindicating the one 
interest common to them all, centreing in the main issue in tlie ca.s<‘, which 
was simjily the nature and extent of the widow's dominion over the estate she 
admittedly jiossessed.” 

With a view to meet thc.se various difficulties the Legislatuio has now 
omitted all reference to cause of action, and broadened the rule of jbinder in 
accordance with the procedure of English ('oui tn, ns to which vide ante. 

“ Jointly.”--Thu,s where a person sued his brothers for his share of their 
deceased father's estate, but was transported foi- life, his sons were made co- 
plaintiffs, on the gi'ound that the}’ would be co-owners with their father in the 
ance.stral estate ; the. High Oourt observing that “ it is true t.hey would be in 
law sufliciontly represented by their father, Imt in fact t.hey might, not he 
ci'presentc.d effec.t.ually.” (4) 

“ Severally.”-—In t he Court of (lhancery there were many i-ases in which 
30-plaintiffs might severally bn entitled to the same relief and might, before 
the .Tudicaturc Act, have been properly joined although their claim was neither 
joint nor alteruative.(B) 

“ In the alternative.’’—These words apply to cases in which there is a 
doubt as to who is the person entitled to sue upon the cause of action, as in 
the case of a sale to an agent, in which it may be doubtful whether the principal 
ir agent should sue, or to cases where parties have different and con- 
licting interests in the same subject-matter, and an act is committed 
which gives the same cause of action to either party, aertbrding to the 
iventual deterniin.ation of the Court as to which of the two is entitled to recover : 


(1) Hnkni Clmnd, C. P. C. 379. Singh. 4 A. 261 (1882). 

(2) Liiiganmial v. Wnkatannnal, 0 M. 239 (4) Narakka Narayana, fl M. 331 (L883). 

(1882). (5) Smarthwaitc ?•, Hannay, A. C. 501 

(3) See Ram Sewak Hingh v, Nakched (1894). 
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as in a case in wliioli the plaintiffs were respeetively a Receiver appointed 
to take possession of and manage, a colliery business and other persons 
who were executors of the will of an equitable mortgagee of the colliery. 
They sued for damages for a wrongful levy of execution against the colliery, 
which was a trespass giving I'ise to a right of action in which the plaintiffs 
wore severally or, at all events, alternatively interested.!]) In a subsequent 
decision, in which this pa.s3ago was cited, the Court said, with reference to the 
view taken in the earlier case a" to the meaning of the term “ caufc ofuction ” : 
“ We feel, no doubt, that the oases here suggested are among those to which 
the word.s ‘ in the alternalivc ’ arc intended to apply; but wh.at we feel some 
difficulty in understanding is as to how the principal and agent in tlic one case, 
and the parties having different and conflicting interests in the other, can be 
s.aid to have the same cause, of action, if that expression bo taken to include 
the facts which oomstitute the right and its infringement, when the facts 
which constitute tlioir riglits must be different.”.(2) A plaint was held not to 
bo bad hocausc it prayed for a decree in favour of all the plaintiffs in certain 
allegation.?, or in the alternative, in favom- of one of thorn, if other allegations 
should 1)0 proved.{.3) 

Rule 2. Separate trials.—See notes to 0. II. r. C. 

Rule 3. Joinder of defendants.—The third rule (4) (which [modified 
to meet the amendment.s made in r. 1] corresponds -with sect. 28 of the last 
Oodi') is now substantially the same as r. 4 of 0. XVI. of the Rules under the 
8npreino» Oom't of .ludicature Act, 1873. The former section differed 
from it in tliat the. Iiidian Legislature had introduced llie words “ in respect 
of the same mailer.” The English rule has been eojisti ued to embrace cases 
in which the cause of action i.s not the samo,(5) but not tho.so in which the 
actions are based on entirely disconnected acts.fG) The terras of tlie English 
rule wei'e held to he wider and more general than the terms of the 
former soction,(7) specially as its ap])lication was subject to ss. 44, 4.5 of the 
former Code, dealing wiiih the joinder of distinct causes of action. It was 
said witli reference to the former (lode that the Indian Legislature had in several 
ways shown that it did not intend to introduce, here the wide liititude 
as to tlie joinder of parties allowed in English Couj’ts,(8) It thus altogether 
omilted to enact any provisions corresponding to rr. IS-.bf) of the Order, dealing 
witli the third party procedure, and to rr. 5 and 7 of the Order, tlie former of 
whieh provides that “ it shall not bo ncoofisary that every defendant 


(1) Lingaram r. ", Vonkatammal, 0 M. 23!), 
243, 244 (1882). 

(2) Haramoni v. Hari Chnrn (Ihow- 
rlhry, 22 0. at [i. 840 (189.'i). 

(.3) Lakahmakka v. Nagi Koddi. 28 M. 
iion (1!K)4), 

(4) See Hukm Cliand, P. (1. 408. 

(5) Child V. Hlcnning, .5 Oh. 1). 095. 

(li) .See Muthappa Chotty v. Mnthu Palani, 
27 M. 80 (1903), citing Buratall i'. Boyfus, 26 
(!h. I). 36; Saddler e. (ireat Western Railway 


(i). (1896), A. 0. 4,')0 ; Gower i:, Coiildi’idgo 
(1897), 1 Q. B. 34S. 

(7) Mutimppa Chotty p. Mutim Palani, 27 
M. 80 (1903). But in Kovouri Basivi v. 
Tallaparagada, 3.6 M. 39 (1910), it was hold 
that the tost whether sect. 28 of the last 
Code applied was not whether the causes of 
action were the same, but whether tho relief 
was sought in the same matter. 

(8) Sec Narsingh Das v. Mangal Duboy, 
5 A. at p. 170 (1882). 
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shall be interested as to all the reliefs prayed for, or as to e,very oanse 
of action included in any proceeding against him.” English i. 7 provides 
that “ where the plaintiff is in doubt as to the person from whom ho 
is entitled to redress, he may join two or more defendants, to the intent that 
tie question as to which, if any, of the defendants is liable, and to what extent, 
may be determined as between all parties.” These observations are no longer 
applicable. The limiting words “ in respect of the same matter ” have been 
onutted; the English rr. 5 and 7 have been incorporated in the present Code 
as rr. 5 and 7 of the present Order ; and power has been given to promulgate 
further rules. The question of the joinder of defendants must now bo dealt 
with on principles substantially the same as those which govern the English 
Courts in the same matter. 

Fersons. —See notes, p. 513, ante. In the under-mentioned casc,{l) it 
was held that the rules by which the Poona Cantonment Committee was created, 
did by implication, tliough not by express words, create the committee a corpora¬ 
tion for the purposes of the conservancy of the cantonment. It could therefore 
sue, and be sued, in its own name, on contracts entered into in its corporate 
character. 

“ May be joined.”—It was held that the provisions (2) of sect. 28 also, 
like those of sect, 26 of the last Code, were neither imperative (.3) and obligatory, 
nor exhaustive. The third rule is in the same terms as sect. 28 of the Code of 
1882, except as to the omission (which is of importance) of the w'ords “ in respect 
of the. same mal.ter,'’ and the introduction of words which bring it into 
conformity with r. 1. Additional power to make, certain persons defim- 
dants is given expressly by r. 6, and there arc several other cases in wliidi 
persons may, and in fact must, be joined as co-defciidants, thongli “ any 
riyhl to relief” is not alleged, and cannot be alleged, to exist against them. 
Keferenoc may be made to the case, of co-sharers and others, wlio ought to join 
as CO- plaintiffs, and intheir refusal to join as suchjinust he joined a.“j',o-defendan1 s. 
'I’herc are, besides, persons against whom no right to relief exists, or is 
alleged to exist, and against whom no relief is or can be c.laimed, bni, 
who must i)e joined as <'.o-defcndants for an effective, and final determina¬ 
tion of the suit, nr “ ii’husc presence Infore the Court may he necessary in 
order to enable the Court e.ffeclually and complelely to adjudicate ujmn and settle all 
the questions involved in the. snk” and whom the (kiurt may, on that account, 
implead under r. 10, and therefore it must be permissible for the jdaintifl to 
implead as defendants in a suit. In the ca.se noted,(4) the minor brother of 
a person who had entered into a contract was held to be rightly joined as a 
defendant, even though no decree for specific performance, such as was 
asked against the party 1,o the contract, could be asked against him; the 
decision proceeding on the. ground that the plaintiff was interested in having 
t.lie minor before the Oourt, “ in order to obtain an adjudication against him, 
as well witli regard to the existence of the contract as with regard to the question 

(IJ Oantnntiicnt CoinnutU'e. P<Mma v. (1S8J). 

Kujorji, 1+ 6. 28li (1889). (4) Alagappa c. Sivaraniasundara, 1!) M. 

(2) Hultm Chaiid, C. P. C. 409. 211 (1894). 

(,’t) la>dat Mollah v. Kelly DasR, 8 C. 245 
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whether the contract is of such a nature as to be binding on him.” 
A loading instance of this necessity of joinder is found in the case of suits on 
mortgages, in which, on the grounds of equity and good conscience, it has long 
been considered a general rule in England, as well as in India, that all the persons 
having an interest in the mortgaged property must be impleaded as partieB.(l) 
Unlike the right of joint contractees, when two or more persons make a joint 
promise, the promisee may, in the absence of express agreement to the contrary, 
compel any one of such joint promisors to perform the whole of the promise.(2) 
And in suits on joint torts, the tortfeasors may be sued jointly or separately 
at the option of the plaintifi, as their responsibility has been held to be not only 
joint, but several also.(3) The distinction between this rule and r. 10 is this : 
the former refers to the action of a plaintifi at the time of presentation of the 
plaint in joining in the same suit as defendants, parties against whom the right 
to any relief is alleged to exist; while the latter refers to the action of the Court 
at a stage subsequent to the presentation of the plaint in adding a party either 
as plaintiff or defendant, whose presence, in the opinion of the Court, is neccs- 
sary.(l) 

The Code does not contain any express provision as to who should be con¬ 
sidered necessary parties, and what would be the effect of the- omission of a 
plaintiff to bring on the record all necessary partie.s. 11.13, however, b) iiiqilica- 
tiou shows that an objection for want of parties is a valid objection to 
a suit or proceodiug; and this section and r. 10 by implication show who 
are to be deemed necessary parties. Heading this and r. 10 together, it 
has beeii*lield that in order that a party may be considered a necc.ssary parly 
defendant, two eonditioms must be satisfied—that there must be a right 
to some relief against him in respect of the matter involved in the suit; and 
second, that his presence should bo necessary in order to enable the Court effec¬ 
tually and comjilctoly to adjudicate upon and settle all the questions involved 
in the suit.(.b) 

fii a recent case in the Allahabad High Court where, mortgagees, suing for 
I’ccovor)’ of the whole of the mortgage-money by sale of the mortgaged property, 
omitted by an oversight to implead persons who owned a share in the property 
distinct from the shares owned by the other defendants, it was held that only 
so luiicli of the. claim should bo decreed as related to the latter sliares.(f)) 

It is ncce,s8ary, however, to concur in the language of Judge, titoiy, in 
whidi he states the impossibility of laying down any rules wliieh shall be of 
universal ajiplication to the joinder of parties in equity, observing fliat 
“ whether the, common formulary be adopted, that all persons materially 


(1) Hukm Ciittiid,'P. C. 40‘J. Tliia rule 
lifts been enacted in ^ H.5 of tho 'J'ransfer of 
l*ropcrty Act, 1882. Under this rule tho 
plftiutiff “ nifty," but under s. 85 of the Act 
cited (now incorporated in tho Code as 
0. XXXIV. r. I) he must, make ticrsons, of 
whose interest he iias notice, parties to the 
suit. Hoc Lala Surja Prosad r. Golab Chand. 
27 C. 721, at p. 709 (1000); Sidineswari Ihosad 
e. Uhaiaiijit Narain, 19 U. L. J. .137 (1911); 


Ganeshi bftl e. Charan Singh, 30 A. 247(1913). 

(2) Gontract Act, s. 43. 

(3) Sec cases cited in Hukm Ghand, C. P. 

I'. 413. 

(4) Sailajananda i\ Umeshananda, 4 G. W 
N. 462, 484 (1899). 

(0) liurga Oharan Sarkar v, -Totindra 
Mohun Tagore, 27 G. 493, at p. 497 (1809). 

(6) Ganeshi hal e. Charan >Singh, 30 A. 217 
(1913); 17 C. W. N. cCLxxxvn. 
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intci-estwl in tlic suit, or in tlie subject of tlic suit, ought to be made parties, 
or tiiat all persoris materially interested in tbe object of the suit ought to be 
made parties, we express brit a general truth in the application of the doctrine, 
which is useful and valuable, indeed, as a practical guidd, but is still open to 
c.xceptioiis and qualifications and limitatioirs, the nature and extent and applica- 
(ion of which arc not, and cannot independently of judicial decision be always 
clearly dcfined.”(l) 

In a suit for declaration of right against a propiictor of an estate it is 
necessary that the proprietor himself be made a party to the suit, not his harindah 
only, ,V decree against the latter does not bind the former. The hiri'ndah 
may, of course, be retained as a party if it is intended to make a personal 
claim against hiin.(li) As regards benamidar plaintiffs, .sec anic. A plaintiff 
is entitled t,o a decree against a benamidar defendant wbo has covenanted 
with him for the cpiiet enjoyment of property.(;j) In a suit for rent, defendant 
pleaded non-liability on tlie ground that be was a benamidar and tliat 
the jnte lielonged to A. It was held that the Court was not competent to 
ini.roducc A into the suit, against whom no relief had been sought by 
the plaintiff.fl) JJarpalrndar iind Sepulnidar are proper, though not necessarj’, 
parties.(,1) In a suit for pre-emption the vendor is not a necessary party.(ti) 

“ Any right to relief.”—It is not lUKiessary that the relief to which the 
right is alleged to exist should be the sainc.(7) Whether there is a right to 
relief in any caise depends on the principles of the suhstiuitivc law applicable, 
and reference is made to a few typical cases in the text-book cited.(8) In the 
uiider-mentioned case,(9) the absent dccrce-boldcrs were held not to be merely 
parties against whom the auction-purchaser defendants were entitled to claim 
some indeimiii y, but persons against whom a right to relief existed in the plaintiff 
if the suit was well founded. 

“ In respect of or arising out of the same act or transaction.”— 

See notes, ante, in particular note under same title, and the next paragraph but 
one, 'post. 

“Jointly, severally, or in the alternative.”-The right lo relief may 
c.vist joinify, severally, or in the altenuifive.(lt)) These latter words refer 


(1) 1 Story, E(j. 1’. 711 (c). 

(2) Madho Rao r. 'I’liakur IVrsliad, 4 Agra. 
127 (1SH8). 

(11) Somasimilaram c. Ki.'iclu’r, JU M. tiO 

(isarp. 

(4) Moharaneo Surlio M(fyee e. Bykunt 
Uluiiider, 25 W. R. 17 (187(1) [defendant 
dtiad when plaint filed : Court eannet hear or 
receivo written statement from rsTaon not a 
party!. 

(.5) Ujrcndra v. Sheikh Sobhan, 15 C. L. J. 
0 ( 11111 ). 

(11) Harbana v. Tota Sahii, 32 A. 14 (1909). 

(7) Alagappa v. Sivaramasundara, 19 M. 
211, 210, 216 (1894), vide ante, p, 024. 


(8) Hukiu (hand, C. 1’. 0. 410—118, where 
also will Im* lound iliHcussed the ipieation as 
to how far piuhlio olheerH and tlovernmont 
may Ik* iuihIo defendants. 

(9) Durga Charan Sarkar r. Jotindra 
Mohan Tagore, 27 C. 4113, 490, 499 (1899). 

(10) For illuatrati'oiiB, see notes to Annual 
IVoctice, 1914, Ord. i^VI. r, 4, and Hukm 
Chand, C. P. C. 418, 419. In the recent ease 
of Mnthappa Chetty r. Muthu Palani, 27 M. 
80 (1903), the plaintiff was hold not entitled 
to sue jointly or in the alternative. But tins 
case has not been followed in Aiyathui'ai v. 
Banthu Meera, 31 M, 252 (1908). 
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primarily to cases like, lliose of princijral debtor and snioty in wliicli both are 
liable, but Ili(‘ creditor Jiia,}', at Jiia option, enforce liis right against cither, 
thougli not against botJi, Tliev are not restricted, iiowever, to tliose cases, 
and find application also where the phiintifi has no option, and the liability 
depends on the, facts as they may be found.(1) Thus, in suits on contracts 
entered into by an agent and repudiatetl by tlie principal, botli the principal 
ancl the agent may be joined as defendants with a claim for relief against them 
in the alternative.(2) Where the claim was to have a nmhurrari patta enforced 
as against the eo-,sharer granting it and the other co-sharers who repudiated 
it, and in tlie alternative to have the salami paid for the patta returned, it 
was held tliat the suit ;vas in substance to enforce a contract to place the plain¬ 
tiff in posses,sion of tlie land under the patta and to declare his rights to 
it a'- against all the defendants, and to ask for compensation as against the 
defendant gianting il ; and that sucli alternative claims miglit be allowed 
against oiU‘ or more of the, defendants.(3) In a suit by a purchaser of laud for 
arr<'ar,s of rent a,gainst tlie tenant and the vendor, to wdiom tlie tenant 
alleged having paid tlie same, tlie two defendants were field to be properly joined, 
and a decree against the vendor was sustained on appeal.(4) The plaintiff 
in .. suit to recover money from certain persons alleged to have borrowed money 
from his agent, is entitled, wJicn the alleged debtors deny the loan, to make 
Ills agent a, i o-defenihint and pray for a decree in the alforiialive 
against such agent.(.5) 

Omission of the words “ in respect of the same matter.” —It was a 

subject, of doubt under the, Code of 1882 whether the use of the two expressions 
“cause of miiou’’ and “same mailer,” in sects. 26 and 28 respectively of that 
Code, was intended to conve}'^ any distinction. As already pointed out, r. 1 
now omits all leference to eaii.se of action. The subject will be, found further 
discussed in tlie notes to 0. tl. r. 3, dealing with the question whether that rule 
is a proviso to this. Whether the terms be synouynious or the latter more 
comprehensive than the former, it was held that if there were but one cause of 
action the join<ler of detendaiitH was justified.(6) On the other hand, wlierc 
tliero wi'j-e separate causes of action against separate sets of defendants, it was 
liold that the trial could not proceed.(7) The difficulty arose in cases where, 
though there may be striclly different causes of action, the joinder was sought 
to be justified on the ground that there was yet “ the. same mailer,” as to which 
see 0. 11. r. 3, post. This raised the question whether, assuming that the latter 
term wa,B more comprehensive than “cause of action,” sect. 28 of the last Code 
(corresjamdiiig with rule 3 of this order) was not controlled by the section 
corresponding wild 0. II. r. 3,post; (8) and that was the basis of the decision in 


(]) Hukiii (Jhand, op. cil. 

(2) Buddrec Dobs v. Doaro, 8 C. 170 {] 882). 

(3) Rajdhur v. Kaliki-istna, 8 0. 063 (1882). 

(4) Madan Mohun Ltol v. Holloway, 12 C. 
556 (1886). 

(C) Meyappa Clietti v, Porraiman Chotti, 
20 M. 60 (1006). 


(0) Lokc Nath v. Keshab Kam, 13 C. M7, 
152 (1886) j Ishan Chandra v. Hameshwar, 24 
C. 831 (1897). 

(7) Ram Prosad i\ Sachi Dassi, 6 0. W. N. 
685 (1902). 

(8) Hukm Chand, C. P. C. 422, 
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a case (1) in wliicli the Punjab Chief Court held that a suit by u person to set 
aside the attachments, made on different dates at the instance of difieront 
defendants, of various sums to whicli the plaintifi was entitled, was bad for mis¬ 
joinder of causes of action; as also that an order merely for the distribu¬ 
tion of assets among sovenil persons under sect. 295 of the former Code did not 
give a cause of action to a person considering himself entitled to the assets, and 
that a suit against those persons was not tenable, though it may be tliat where 
several decree-holders combine in getting an order of distribution passed to 
the prejudice of another decree-holder who is solely entitled to the money in 
the hands of the Court, the latter is entitled to have the question decided in 
a single joint suit against the former, as well as to recover the monies severally 
realized by them under the order, as was the ease, in No. 90, P. li,, 1892, and 
in (lowri Prosiid v. Ram Ratan.(2) In (hingabal v. Bal,(d) 148 persons 
were joined as defendants, and there was held to bo no misjoinder, as fhe 
order wddeh the plaintiff sought to have revensed or modified was common to 
all the defendants, and the plaintiff’s claim to relief, in so far a.s tliat order 
was coneerned, c.xisfed against all the, defendants jointly. In the under¬ 
mentioned suit (4) the, matter was held not to be- flic same, the. matter in the 
one case being an alleged breach o£ contract by an agent of the lii'm, and in 
the other being the right of one partner in the firm a.s against the other partner 
to have accounts taken and the partnership) wound np. Whei'o a number 
of ])crsons join fraudulently in eojubination do some act which leads 
to plainfiff’s oiisler from the lull enjoyment of his proj)rictary right, they may 
all be joined in one suit.(5) So, also, in a suit for damages for assault against 
several imrsons, they may all be joined together, if it was simultaneously 
“ made by parties proceeding together and actmg in conjunction as to time, 
place, and assauli,” as the assault is in such a case only a single act.(b) 
Where a suit was against two defendants uniting two causes of action, one 
of which was slated to have arisen out of a joint account of the defendants, 
and the other out of a transaetion in which dcfcndaiit No. 1 alone was con¬ 
cerned, it was held that the right to relief against t!ve defcnilauts ijuaud the 
sceojid braueli of the claim could not be said to exist, whether jointly, 
severally, or in the alternative, in respect of the same matter, so as to justify 
the joinder in the one.suit under tiie former section.(7) A suit (8) against 
one def(mdant was for .specific performance of a contract to sell hind and as 
against another for a declaration that he w’as not entitled to any charge upon 
tliat land; and >Sargent, C.J., held that the relief claimed against the, two 
defendants could not be said to be in respect of the same matter; the right 
to relief against one defendant being in respect of the non-fulfilment of the 
contract; and that against the other defendant in respect of a threatened 
disturbance of his possession. Where, on the other hand, both sets of 


(1) Jhamau Lai e. Sant IaI (1837), P. H, 
No. 43; Hukm Chantl, C, 1’. C. 422, 

(2) 13 C. I.™ (1886). 

(31 (1898), B. 1‘. J. 198. 

(4) Muthapixi (,'liol.t.y c. Alutlm I’alaui, 27 
M. 80 (1903). 

(5) Uujadhiir I’oreUaJ e. Saheb Koy, 11) 


W. R. 203 (1872). 

(6) Ramossur Bhuttacharjeo r, Shib 
Narain, 14 W. R. 419; Varajlal e, Raindat, 
3 Bom. L. B. 878 (1901). . 

(7) Baiiia Mai e. Bag Husain (1888), P. R. 
No. 189. 

(8) Lukumscy e. FazuUa, 5 B. 177 (1880), 
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creditorR attaclied goods which tlie plaintifE claimed as his, and the plaintiff 
liad to estahlisli Ids ownership as against hotli, it was Jield that the riglit to 
relief against all the attaching M'cditore was in re,Bpect of the same inatter.(l)' 
The former section was held not to permit a tenant to bring a suit to have it 
determined which of two defendants, both of whom claimed rent from him, 
is his landlord ; (2) the High Court, observing in the case cited, that “ the pin in- 
tiffs had no caiise of action against the second defendant beyond that he 
demanded j-enl from them and obtained a decree for that rent,” a nd “their oidy 
cause of action against, the Idst defendant was that he had, on some other 
occasion, demanded and receivaid rent from them,” and “ that cannot he con¬ 
sidered the ‘same, vmller' within the meaning of the section.” in a recent 
case decided und(a' the last Code it wa.s broadly held that, the genejal principle 
governing th<‘ joinder of defendants wa,s, tliat there must be a cause of actioJi 
in which all the defendant s are more or le.ss interest, chI, althougli the relief against 
Ihein may vary, but llia,l, separate causes of aet-ion against separate defendants 
((idle iiiiconriected ilot involving any common (iiieslion of law or fact could not 
safely he joined in one iic,tion.(.‘I) fn a recent e.'ise under the presc.nt Code it. 
has been held that I he tb'st condition t,ii be fulfilled be.fm-e joining several persons 
as co-defendants is that Ihe rigid, to relief must arise agaiast them all from 
(he .Siinie act or lra,iisacfion (or the same series of acts or transaetious), 
ami the Kcciiiul lojidition is that some eomiuoii <pie,stion of law or fact would 
aii,s<‘ aaaiiist tluun if sep,irate suits were broug]it..(4) 

The Ijcgislatui'c, recognizing that the woirls under discnssion ha\'e given 
iTsc III grunt, dilliculty, have folhaveil the wording of Ihe Knglish rule and oniitlcd 
them. Villi' inilj\ and notes lo (). TI. r. X 


4 . JiidgnitMit may bo given witJioufc any amtmdment,— 

„ . . ^ (a) for sucli one or more of tlie plaintiffH 

■ Couit mat) give judg- i j- 

meet fot or against as may be touncl to be entitled 

one or more of joint relief, for sucli relief as he or 

they may be entitled to ; 

(h) iigtiiust such one or more of the defendants as may 
1)0 found to bo litible, aeeording to their respective 
liabilities. 


“ Judgment may be given,” etc. —Misjoinder of plaintiffs is only a 
plea in abatement and rather to the form than the substance of the action. 
It ought, not, ihcrefore, if possible, to defeat the act,ion altogether unless the 
defendant has hi i n prejudiced. The provision here referred to is obviously 
based on the principle that the misjoinder of a party as plaintiff, to whom the 
relief claimed could not be awarded whilst there are others to whom it might 


(1) Raghunatli v. Sarosh, 2.3 B. 2fiG (1898). Mookerjee, 4 C. W. N. .'',90 (1900). 

(2) Koylash Chandra Dutt v. Golok (3) Mowji Monji v. Kuverji Nanaji, 31 B. 
Ohundcr Poddar, 2 C. W. N. 01 (1897). As 616 (1907). 

to the joinder of the imrehaser of a tenure, (4) Umabai v. Bhan Balwant, 34 B. 358, 
see Sm. Jogomaya T)aRHi Girendra Nath 306 (1908). 

2 M 
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be awanleil, a more defe(it of fonii wlitcli is not- fatal to tlie action.(l) Wiiero 
a person and the widowed daughter-in-law of his deceased father sued 
for pre-emption as joint co-sharers, and the widow was found to be entitled 
only t-o nuiinteniinoe and therefore not to be a co-sliarcr, it was held that a 
decre.e could not be given to the other plaintiff without an amendment of the 
plaint, and as it was too late to amend the plaint, the suit was altogether 
disjuiss<!d.(2) 

“ Respective liabilities.” —^The liabilities of all the defendant,s need 
iKjt be, the siwue, and tlmrc will be no misjoinder if some of the defendants are 
found not, to be liable. Thus, if in a suit aga,inst six persons for possession of 
a certain .share of land and in the iiltcrniitive for its rent, the fact that only 
one of the. didendants i.s found to he in possession and that, a portion of the 
claijn for j'cnt i,s not sustainahlc against another defendant, is not a ground for 
dismissing the suit altogether for misjoinder of defendants.(3) An insolvent 
and his trustees have been sued together, though their liabilities were nut the 
sii!iie.(4) It was held there was no misjoinder in a .suit against two agents, one 
of wliojn was liable to account for twenty yeans and the other jointly liable 
with the, fornuu for the last two 5 'ears of this period.{.')) TJie suit, however, 
has been held t,o be bad where the plaintiff has united difierent. causes of action 
in suHi suit against different defendants, who were not jointly liable in re.speet 
of eacji and all of such causes of action.(6) Where the defendanls eoiubined 
to keeji the i)laintifl out of his property it was held they were properly joined.(7) 
In lh(! under-mentioned rase the right to relief, so far ns regards the 
first, and second s(^ts of defendants, was a right to relief agaihst them 
severally, hut llie cause of action arose out of the single subjeef-iniitter, which 
foniH'd the subject of the plaintiffs original m(u-tgagc,{8) Where tluus! is 
no misjoinder of causes, a plaintiff is pcrniilted to bring a single suit 
against a number of persona, oven though some of tlicin ma,y not lie in¬ 
terested in the entire subject-matter of the suil,.(n) The general principle 

(J) Ramanuja t\ t)ov.anayaka, 8 M. 361, (7) Onmr All v. W(‘ylayct. Ali, i 0. L. R. 

365 (18.8.7); as tn inisjoinclef of plaintiflfB and 45.5 (1870); full, in Lolio Nath Surma r. 
cau.ses of action, see Varajlal v. Ranidat., 10 Ke.shab Ram, 13 ft 147, i52 (1880), in which 
H. 25it (HlOl). the eanno of action alleged was one and th<i 

(2) Karan ,Singh r. Muhammad Lsmail, 7 same eon.spiriw;y. In Hira Lai Mo/.umdar 

A. HCO (1885). V. IVosnnno (lliniider, 12 C. T.. R. 556 (1883), 

(3) Janokinath r. Ramrunjun, 4 C. 01!1, the, defendants were, hehl to liavo but one 

953 (187!)). defence. In iSudlien<Uiu ii. Tlurga Basi, 14 

(4) Ajuflhia Nath v. Anant Das, 3 A. 79!) C. 435, 4;i9 (1887), and Ram Narain Butt 

(1881). Annoda Prosad, 14 (!. 081 (I8.S7), it was 

(5) Degambcr Mozumdar ». Kallynath held that the defondants had not combined 

Roy, 7 0. 054, 057, 058 (1881). and so there was no community of interest. 

(0) Narslngh Das p. Mangul Dubey, 5 A. In Ram Narain Butt v. Annoda l*rosad, 14 C. 
179 (1883); foil, in Bhagwati v. Bindeahri, 0 081 (1887), it was hold there was misjoinder 

A, 100, 108 (1883), in which it was pointed of cause.s of action. 

out that joint interest in the main queations (8) Bungseo Singh »>. Soodist Lall, 7 C. 
raised i)y the litigation was a condition proce- 739, 743 (1889). 

dent to the joinder of several eauscB of action (9) Muhammad Balfd) p. Bam.dat (1890), 
against several defendanfs; evpld. in indar P. R, No. 5. 

Kuav t. Gur Prasad, 11 A. 33 (1889). 



PARTIES TO SUITS. 


(). I, r. r> 




tliat iJie diHerence of tlie extent of the defendant's liabilities docs no 
prevent a, joinder of tlicm in a .suit is specially applicable in rases in wide] 
several properties roinprii-ed in an estate are alienated to different jiersous 
and all such alienee.s arc allowed to be joined in one suit.(l) An un 
.successful defendant may be orderral to pay the ro.st.s of the suceessfu 
one.(2) 

Costs.—The sr('ond paragraph of sect. 26 of the last. Code dealt with tin 
(jue.slion of co.sts. The words “ entitled to his eost-<” etc., iti that section 
referred to the joining of persons as jdaintifFs, as mentioned in the tirsi 
sentence of the section. The words in the corresponding English rule 
were held to refer to “ the persons who bring the action, who act by one .solicitor 
and who speak of tlieni,selves as the phiintiffs, though they allege that 
each of them ha.s a separate right.” (3) If one or sonic of the idaintifff 
are suia-essful, and tin; other or others unsuccessful, the suecessful were held 
liable to pay to the defendant the costs of the unsuccessful plaiutiff,(4i 
and to recover from the defendant the whole of his general co.sts of the 
action; (.5) E,slier, M.R., observing in the case cited, that the la.st sentence 
of the section as to co,st,s applies “as between a plaintiff who has succeeded 
in the action and a defendant who has failed.” And it i.s a settled rule of Englisi 
])ractict' that the co.sts occa.sioncd to the defendant bj the joining of the un¬ 
successful plaintiff may be deducted from those payable by the defendant tc 
the succcs.sfid plaintiff.(6) The Select Committee in their report, .stated that 
they understood that in practice the provisions of .sect. 26 of the last Code relating 
1 0 co.sts\vas not operat ive in the Mofnssil, and that part of the .section has therefore 
not been reprodueed. 


5 . It shall not he necessary that er>ery defendant shall he 
Defendant need not be 'interested OS to all the relief clamed in any 
interested in all the salt aaainM him. 
relief claimed. 

“As to all the relief.” -Thi.s rule, which i.s new, is taken from the 


first portion of 0. XVI. r. of the 

(1) Ifutm (!liaii(l, T. .1^7. .‘m-d 
S ami (tiotti o. Auimaiii, 7 At. R. (j. K. 2(»(> 
{I.S73); Vasudevav. Kiiloadi,ib.,2!H)(187:i); 
MaLomod v, Krishnan, 11 M. 10(1 (1886); 
Alidid I’ .\p. 13 M. 231 (1880); Chuliar 

Mali V. Haklilv..i,li (1890), P. R. No. 149; 
iShoroop Phundei .. Mothoor Moliuu, 4 W. It. 
109 (186.7); Krislma Gopal v. Hurry Nat.li 
l)utt, 2.7 W. 11. OO (1876); Haranund v. 
Prosunno tlhnndcr, 9 C. 763 (18H3). So in 
Istian Uliandra v. Itameswar, 24 C. 831 (1897) 
(approved in Umabai v. Vithol, 33 B. 293 
(1908)}, it was licltl that tho roveraionary 
heirs of a Hindu can, in a suit to sot aaide 
tho .separate alienations of several parcels of 


English rules. The words “ or as t o 

the husband's land, made by the widow, join 
tho several oliericea. 'I’hough see Ganeshi 
lail V. Khairati Singh, 16 A. 279 (1894); 
Kaehar Bhoj v. Bai Itathorc, 7 B. 289 (1883), 
in which tlwro was hold to Imi misjoinder, 
each alienation being treated as a separate 
cause of action. Tho latter ease has been 
distinguished iu Umabai r. Vithal, 33 B. 293 
(1908). 

(2) (Ihild V. Stcjiniug, 11 Gli. I). 82. 

(3) D’Horiuusgee e. Grey, 10 (J. B. I), 13. 

(4) Ib. 

(5) Gort r. llowney, 17 Q. B. 1). 625. 

(6) Umfroville v. Johnson, 10 Ch, App. 
580 ; Hukm Chand, 0. P. C. 380. 
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every eauae of aetion inrludedwhich appear in the English rule have been 
omitted. 

6 . Tlie plaintiff may, at his option, join as parties to the 
Joinder oi parties llaWe same suit all or any of the persons severally, 
on same contract. oj jointly and severally, hable on any one 

contract, including parties to hills of exchange, hundis and 
promissory notes. 

Joinder of parties in same contract.- This rule, which corresponds 
with sect. 2!l of I.Ik^ last Code, is the same as r. 6 of 0. l(i of the English rules, 
except that the word “hundis" has been .added. It is a modification of th(\ 
general principle which required th.at wherever more than one. person 
was liiible to contribution to the plaintiff’s demands, they sliould all 
be made p.arlie.s to the suit.(l) The word “contract’’ is, however, to 
be coiLstriK'd strictly, and a liability to account under a, will i.s not a 
liability under a e.outrart.(2) In Baideo Prasad ». (Irish Chandar,(.‘i) the 
endorsee of a cheque sued the endorser for a duplieate or tlic amount of the 
clieqne s.'dil to hav(! been lost, and the High Court ordered the plaint. 1u be 
returned, so that the drawer might be joined as a defendant ; but this was on 
the ground that a duplicate eheque could not be given by the endorser without, 
the (•o-oj)eratioji of the, drawer. The rule i.s nierel)' an enabling one, and 
does not prevent the joinder in .any ciise. in whieh it would otherwise be^pi-opei'. 
Thu.s it has been held that the drawer and the acceptor of a bill of exchange 
may be joined a,s co-defendanlK in a suit brought by the holdcr.{'l) \Vlien t.vo 
out of three defendants liable for a joint debt had projuised to p.ay separatelj' 
it w.is held tlcit the suit (uiithl pris-eeil ag.ainst them onlv.(.b) 


7. Where the. 'plairdiff is in. dovht as to the person from, wlumi 
When plaintiff in ^'dd.ed to obtain irdress, he may join two 

doubt from whom re- or more defendants in order that th; question 
dress IS to he sought. which of the defendunts is liable, and to 

wha-l extent, muy he determined as between all parties. 

“Is in doubt.” This rule, which is new, is taken from 0. iti, r. 7 of 
tlK? KngliHh rules witli some sliglit verbal miHlificalitm.s. It lias been held iiiidor 
l.hat rule Ihiif wJiile, alternative relief of different lands may be given against 
alternative defendants,(d) it clues not enable a plaintiff 1o bring separate causes 


(1) (1905), Aim. Proc. 167. 

(2) Smith V. Allen, 2 Ch. 349 (IS91). As 
to tho effect of this aeetion, and 8. 43 of the 
Contract Act, w'o Muhammad Ankari e. 
Hadho Itam, 22 A. 307, 310 (1900). 

(3) 2 A. 754 (iSSO), 


(4) Peetonjec v. Mirza Mahomed, 3 0. 541 
{1«78). 

(5) Bhngabuth 'J'hakur v. Madhub Kristo 
Sett. 23 G. 653 (1890). 

(0) Honduras, etc.. Co. v. j^efevre, 2 Ifix. 
I). ;M)7 ; Massey r. Heynes, 21 Q. II. JX 334. 
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oI action against dificrent persons in one action.(i) The costs of a siK^cessful 
defendant sued in the alternative may be ordered to be paid by tlie unsuccessful 
co-defendant.(2) 

8 . ( 1 ) Where there are numerous fmotus having the same 
One person may sue or interest in one suit, one or more of such fersons 
defend on behalf of all in may, with the permission of the Court, sue 
same Interest. or may defend, in such suit, on 

behalf of or for the benefit of all persons so interested. But the 
Court shall in such case give, at the plaintiff’s expense, notice 
of the institution of the suit to all such persons either by personal 
service or, where from the number of persons or any other cause 
such service is not reasonably practicable, by pubhc advertisement, 
as the Court in each case may direct. 

(-?) Any person on whose behaff or for whose benefit a suit 
is instituted or defended under sub-nde (?) may apply to the 
Court to be made a party to such suit. 

Scope of Indian and English rule.—It w a general rule that all 
persojK interested ought to be made partieis to a suit, howsoever numerous they 
nuiy be, so that the Court may be enabled to do complete justice by deciding 
upon an^l settling the rights of all persons interested, and that the orders of 
the Court may be safely executed by those who arc compelled to obey them, 
and future litigations may be prevented ; also that a person who ought fo he, 
but is not, a party to a proceeding is not ordinarily bound by any decree or 
order passed therein. This rule yields to the exigencies of particular cases, 
and there are well-established qualifications to it, such as the power of the (Jourt 
under this rule to make a representative ordor.(3) 

This rule, which corresponds with sect. 30 and a poition of sect. 32 of the 
last Code,(4) is the same as the Englisli r. 9 of 0. 16, except that in the juesent 
rule the word “ suit ” is substituted for “ cause of matter,” and it is here necessary 
to obtain permission of the Court for suing also, while under the English rule 
the permission is required only for defending a suit on behalf of others. The 
second sentence also has been added.(D) The efiect of the statutory rule is 
merely to give Legislative sanction to the practice which long prevailed in the 
Equity Courts of England. The great risk from abatement, and the incon¬ 
venience and the expense involved in a great number of persons being parties, 
led tho8(! Cour;. to recognise the representative system, as it was not inconsistent 
with general piiis iples that certain judicial proceedings taken by, or against, 


(1) XhorapBon v, London City Co., 1 
Q. B. 884 (1899); Brankenburg t’. Great 
Horseless Car Co., 1 Q. B. 512 (1900). 

(2) Sanderson v. Blyth, etc., 2 K. B. 533, 
C. A. (1903). 

(3) Chudasama Sursangji t>. Partapaang 
Khongarji, 28 B. 209 (1903); s. c., 5 B. L. R. 
937. See also Hira Lai v. Bhairon, 5 A. at 


p. 007 (18iKi), which states on© of the grounds 
on which the section is based. 

(4) Hukm Chand, C. P. C. 431. 

(5) See as to these amondmenta of the 
English rule, o^sorvationa of Noiria, J., in 
Oriental Bank Corporation v. Gobind Lall 
Seal, 9 a 006, 007 (1883). 
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a so]e(;l miinber as ropresuiting a large class might, it tsirly and lionestly con¬ 
ducted, bind or benefit flte whole c.las3.{l) 

In the first jjlace, the rule does not constitute but presupposes the, existence 
ol a rigid, to sue, without which it can find no application.(2) The rule deals 
with procedure onl 3 % and does not allcct substantive rights,(3) In the under- 
jiientioned case,(4) Slicphard, J., referring to the case of Jan All v. Itam Nut,li,(5) 
observed t hat “ it seems to have been ajonsidered that the granting of leave 
under the serition would have made up for the insufilciency of interest dis¬ 
closed in the plaint,” but added that “ with great dcfei’ence, tliat view appears 
to be incorrecti.” 

Nextly, assuming tliat a right of suit exists under the substantive law, the 
rule is mcrel}^ an enabling ono, allowing a suit to be insf.itnted under certain 
circumstances by some of the persons interested on behalf of all.{G) Beverley, J., 
observed, in the caBo first cited, that “ there are no w'ords in the section to the 
effect that where persons h<»ve the same interest in a suit they are debarred 
from suing either jointly or severally unless they obtain the permission of the 
Court to .sue on he.half of all the persons similarly interested; ” and “ the. 
section does not foi'hid them from suing in their own right; it merely says that 
if they deslie to eue on behalf of others, they must obtain the ])enid8Bion of 
the Court.” Ameer Ali, J., aftcT observing that “that section is an enabling 
.section, and must he T<>ad in conjunction with Explanation V. to sect. 13 ” 
{corrcspoiiding with 8(!ct. 11), said; “ The elferd, of sect. 30, therefore, 
to my mind is, that unless such permission is obtained bj' the person^uing or 
defending the suit, hi.s action has no binding effect upon tlie, persons whom he 
ehooHos to represent. Where there is a joint right it may he lua-essai y for all 
pei-.sons jointly int.erestcd to he joined as pai’ties, and if they are not joined 
the suit may h(‘ had for misjoinder. Tii order to prevent the record from being 
unnecessarily encumbered by many name,s, sect. 30 allows ono or more persons 
having a joint interest to sue or defend witli the authorization or permission of 
the Court on behalf of all. The section, in fact, embodies a rule of convenience 
based on reason and good policy, but in iny opinion it was not intended to 
take away, nor does it take away, any right. Tt seems to me that sect. 30 does 
not give any warrant for the contention that because a person has a riglit in 
common witli others he may not maintain an action for the establishment or 
enforcement of his own right. There is no obligation on him to sue or defend 
on behalf of others ; and if he does not seek any relief on behalf of those who 
have an interest in conimon with him, or to bind lliem by his action, tliere is 
nothing in the section or in any other law to debar iiim from maintaining the 
aetioii. Even if lie were to bring a suit on behalf of himself and the others, he 
may choose to go on with the action on his own behalf, and would he entitled 


(1) Jenkins r. Rubertsoii, 1 H. L. iSo. 117. 

(2) Anuuilrav Bhikaji r. Hliankar Daji, 7 
)!. 323 (1883). 

(3) .Srinivasa Oliariar p. Raghava Charior, 
23M. at )>. 31 (1897). 

(4) lb., 7 Al. L. J. R. 281 ; 23 Al, at p. 32 
(1897). 


(.7) 8 C. 32, at p. 41. 

((>) Baiju Lai v, Bulak Ld, 24 C. 385, 389 
(1897). The Rule is permissive and not 
prohibitive: Srinivasa Clinriar v. Raghava 
Cliai'iar, 23 AI. 28, 31 (1897); (lulba i>. 
Kishan, 32 A. 284 (1910). 
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tu do so, if lie makes the necessary ameiiduients. The English cases on ihf 
point are oolloided in Daniell’s Cliaueery Practice,(1) and tend to show thal 
the plaintiff, if ho has a right in himself to bring an action, or the defendant 
if he has a right in himself to defend an action, is entitled to sue or to defend 
in any way he chooses without making any person a party to the action or tc 
the defence, so long as the effect remains confined to himself.” (2) As tc 
execution, see the case cited below ; (3) and as to public charity suits,(4). notes 
to sects. 92 and 93, ante. 

“ Numerous.”—There is no absolute rule as to what number will bo con¬ 
sidered sufficient, thuugli in the. case mentioned (.T) twenty persons wore not 
considered sufficient!)’ numerous. A question as to the applicability, however, 
of the rule ha.s arisen where the parties arc numerous. This rule, as already 
observed, deals with procedure only and docs not confer substantive rights of 
suit. Under the ordinary rule of the substantive law no action is maintain¬ 
able by a private individual for an infringement of the rights of the general 
public, unless he has suffered special damage.(0) As tliis rule presujipuscB a 
right to sue it gives none wliere there is otherwise none. This rule does not 
tln'Kifore allow one or more persons to sue on behalf of the general public.(7) 
In the case therefore of an infringement of a right of the public, at large, no .suit 
wiil be under this section, or at all, unless on proof of .spcicial damage, in whicli 
ca-Rc cither one person sues in respect of his individual right, and the rule docs 
not apply, or if he should sue on behalf of others similarly sj)ecially injured, 
he sues •on the.ir behalf and not on behalf of the general public.(8) In the 
case oited(91 it was hold that a suit could not be brought on b(kalf of a portion (10) 
of the general public, such as the Hindu community, as (,lic entiia; Hindu 
community was incapable of ascertainment, and that the words “ numerous 
Jjartics ” (in the former section) meant parties capable of being ascei'- 
tained, as “seems clear from a reference to the provisions for service of 
notice upon all such parties.” (11) No doubt the rule is often applied where 
the parties though numerous can be definitely ascertained, as in the ease of 


(1) I'. 21.';, 5th ed. 

(2) Tlio same view wiw taken by Shephard, 
J., in Siinivaaa Chariar v. Raghava Chariar, 
23 M. 28, .32 (1897), where it was pointed out 
that there was an individual right to suo, and 
that if tho course prescribed by this Rule 
was not follnwi'd in a case such as that dealt 
with, tho only rnsoquenco was that tho 
iudgment did not bind tho porsons whoso 
names were not on til' record. InKalklas®. 
Gor Parjaram, 15 R. 309, 319 (1890), and 
Tanudin v. Panilu, 18 li. 099 (1893), tho 
:orre8ponding section was held to be in- 
ipplioablo, as tho plaintiffs sued for them- 
jolves, and it was not a case of persons suing 
jn behalf of a class. 

(3) Sadagopaehari ti. Krishnamachori, 12 
M. 366 (1889). 


(4) Budroo Dae Mukini v, Chooui Lai 
Johurry, 33 C. 789 (1906). 

(5) Harrison c. Stewardson, 2 Ha. 630, and 
vide post, notes on “ Permission. ’ 

(0) Adamson t’. Arumugam, 9 M. 463, 408 
(1886) ; London Association of iShipownors v. 
London and India Docks, 3 Ch. D. (1892), at 
pp. 257, 270, and next note. 

(7) Monmotho Nath Das e. Harish Chandra 
Das, 3:1 C. 906 ; s. e., 10 C. W. N. 867 (1906). 

(8 Ib. 

(9) Sttjedur Raja v. liaidyanatb Deb, 20 
C. 397 (1892). 

(10) Sco Monmotho Nath Das v. Harish 
Chandra Dae, 33 (!. 90.5; s. c., 10 C. W. N. 
867 (1906). 

(11) Sajedur Raja v. Baidyanath Deb, 
supra. 
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rh. ’ ■ ■ ’ *’’® ***co.(4) The rule, however, ia not limited to aueh caaea. 

me decision of the Madras High Court,(5) which was cited in the Calcutta 
case, (6) IS not an authority for the principle laid down by the latter. The 
Hindu community,(7) no more than the Mahomedan community,(8) is not 
the general puhiic hut only a particular portion, though it may he a large one 
oi the population'of this country, which consists of various races and creeds,(it) 
Hextly, the ohservation of the Madras High Court that the section is “ rather 
designed to allow one or more persons to represent a class having special 
interests,” seems to show that the decision in the Calcutta case is incorrect, 
even according to the Madras decision which it approvcd.(lO) Further, the 
provisions of the rule as to advertisement appear to have been overlooked, 
and, lastly, other docisions arc not consistent with it. One or more jiersons 
have been allowed to j-epresent classes of the general public having special 
intorcstrs, though they cannot sue- on behalf of the whole general public. So 
.suits have, been allowed by one or more persons on behalf of others of a 8ect,(ll) 
ca.ste,(12) worshijipers at a mosqne,(13) parishioners of a church,(14) ftdlow 
villagers,(15) or class of villagors.(161 All these cases arc suits on behaK of a 
defined class, though that class is composed of a mor(! or less “ indefinite mimbcr 
of persons.” (17) Thus in one of the cases cited (18) two Brahmins were j)cr- 
milted to sue to enforce a trust for the benefit of Brabinius generally, of 
whatever kind or sect or pjace. In many if not in all of these cases, if the 
matter i,s looked at, strictly, it cannot be said that all the parties are capable of 
being ascertained so that a notice might, if required, be. served on each and all 
of Oiem. An inquiry made for such a purpose would have no al)iding j’esult. 
While it was being made, and afl.er it had been made, its subject-matter would 


(1) Oriental Bank Oohind T.all Beal, S 
('. (i04 {IHSS); sec .Manickavelu n. Arbwfchnot, 
4 M. 20S (1S82). 

(2) (Jocrcdballa Uabco c. (thunder Kant, 
]1 C. 213 (1885). 

(3) Chennu v, Krishnan, 25 M. 399 (1901). 

(4) Ann. Itr. 1900, notes to Ord XVI. r. 9. 

(5) Adamson v. Arunnigan, 9 M. 403 
(1880). 

(6) Sajedur Raja v. Baidyanath Diib, 20 
C. 397 (1892). 

(7) Monmotho Nath Das v. Harish 
Chandra Das, 33 C. 905; s. c., 10 C. W. N. 
807 (1900). 

(8) Jawahra r. Akbar Husain, 7 A. at p. 
182 ; Ram Chandra e. Ali Muhammad, .“K A. 
197 (1913). 

(9) Monmotho Nath lias r, Harish Chandra 
Das, 10 C. W. N. 867 (1906); s. c., 33 C. 005. 

(10) Gauaipati Iyer’s Hindu and Mahom- 
modau Endowments, cclxxxii, 

(11) Srinivasa Chariar r. Raghava Cliariar, 
23 M. 28 (1897); Dhunput Singh ». Raresh 


Nath, 21 C. 180 (1893); Mahsraj Bahadur v. 
Paresh Nath, 31 C. 839,-845 (i!K)4); Itag- 
havar, Rajaratnam, 14 M. 57 (1890); Baldeo 
Bharthi Bir Gor, 22 A. 2(i9 (1900). 

(12) Ganapati Ayyan r. Savithri Amnial, 
21 M. 10 (1897); Moninotha Nath Das r. 
Harish Chandra Das, 10 Ct. W. N. 807 (1900). 

(13) Jan All r. Ram Nath Mundal, 8 C. 32 
(1881). 

(14) Fernandez r. Rodriguez, 21 B. 784 
(1897). 

(1.5) Haradlione Dassc. Ramdoyal Eai, 21 
C. 181 n. (1890); Kalu Kabir v. Jan Meah, 
29 C. 100 (1901); Thanakat v. Muniappa, 8 
M. 496, 499 (1885). 

(16) Ahmedbhoy Habibhoy v. Balkrisbna 
Mukund, 19 B. 391 (1894) j Bhundal Panda 
r. Pandal Pos, 12 B. 221 (1887). 

(17) To use the language of the Court in 
Srinivasa Chariar v, Raghava Chariar, 23 M. 
28, 30 (1897). 

(18) Ganapati Ayyan v. Savithri Animal, 
21 M. 10 (1897). 
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constantly be liable to change, owing to deaths and births, new arrivals and 
departures of the members of the class on whose behalf the suit was sought to 
be instituted. The limitation of this rule, therefore, to cases where the parties 
can be ascertained has been dissented from in a case in which it was hedd that 
the Satohari caste of Chatra was a defined class of the general public and that 
the suit had been properly instituted under the former section, whether all 
the members of such caste were or were not capable of being so accurately 
ascertained as that notices could, if required, be served on each and all of 
them.(l) 

To sum up, no suit can be brought on behalf of the general public. A 
suit may lie on behalf of a class of the general public having special interests, 
though that class may consist of a more or less indefinite number of persons; 
as also on behalf of numerous parties who can, in the strict sense, be 
accurately ascertained, as in the case of a suit by a legatee on behalf of all other 
legatees. 

“ Persona.”—“ Parties ” was the word used originally in the corresponding 
rule of the English law, but it bas since been altered to “ fersons.” In 
Oriental Bank Corporation v. Gobind Lall Seal,(2) it was contended, without 
success, that the word “ parties ” did not mean persons in the position of 
creditors, but “ only parties necessary to the suit, without whose presence on 
the record tiie suit would be defective;and Norris, J., observed that the 
word “parties” meant persons, and “that the provisions would be unin¬ 
telligible* unless tlic word received that meaning.” In accordance with this 
decision the word “persons" has been substituted for the word “parlies" 
in the former Code as being tlie more appropriate expression. As a result of 
the representative system enacted in this rule, the parties represented by anotlier, 
though interested, will not be parties to the suit;(3) but they can apply to bo 
made parties; and if any person thinks that he is not properly represented by 
the plaintifi, as holding different views from his, he should apply to be made 
a party personally.(4) It has been held that it is undesirable that individual 
creditors should be added as parties in an administration-suit, unless they can 
show strong reason to tliink that the person who has filed the suit on their behalf 
is not conducting it properly.(5) Though the effect of an order under this rule 
is that the parties, who have obtained permission to sue as representatives, 
have the conduct of the suit on behalf of all those they purport to represent; 
yet if any person is dissatisfied with the conduct of the suit, or deems that he is 
not properly rejuesented, it is open to him to make an application to secure his 
views being pi i oei ly represented, and if necessary to take the conduct of the suit 
out of the hands of those who by the permission of the Court represent him.(6) 


(]) Monmotho Nath Das r. Harish 
Chandra Dae, 10 C. W. N. 807 (1000); e. c., 
33 C. 905. 

(2) 9 C. 004, 000 (1883). 

(3) Loathley v. McAndrcw, Hug, (1875), 
W. N. 259. 


(4) Watson r. Cave, 17 Ch. D. 19; Fraser 
r. Cooper, 21 Cli. D. 718. 

(6) VasBonji v. Esmsilbhai, 34 B. 420 
(1909). 

(6) Dhnucoovorbhai v. Advueatc-Genoral, 
I Bom. L. R. 743 (1899). 
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A roproBciiilcd jxnaon sliotild not be made a party simply for the security of the 
defendant's oosts, as the Court may order security for them otherwise.(1) 

“ Same interest.” —Tlie word “ interest ” in the corresponding Engli.sh 
rule was formerly held to denote “beneficial proprietary interest.” (2) But it 
has been more recently held that the rule is not confined to such cases, and 
that, given a common interest and acommon grievance, a representative suit is 
in order if the relief sought is in its nature beneficial to all whom the plaintiff 
proposed to represent.(.“S) In the first of the oases last cited, it was hold that 
the plaiiitilYs had a common right, which wa.s invaded by a oomnion enemy, 
and that they were entitled to join in attacking the common ene.iuy in respect 
of the common right, although inter sc they might have tUfferent rights. 
The identity of interest in a suit depends directly on the identity of the 
rdief sought, and oidy indirectly on the riyhi on the basis of wliieh (he 
relief is souglit. '[’he rule is therefore independent of the joint, common, or 
several character of the right sought to he enforced, except so fax as that 
character may determine the nature of the relief sought. Whether a right is 
“ joint,” or “ common,” or “ several,” tlic rule is equally applicable or not 
apjilieable according as the relief sought is, or is not, tlio seme in any of 
those cases.fd) Where there is a joint right all interested imist sue, or some 
one or more may sue on behalf of the rest. Where tlio right is common 
or several, a complete option is given. Separate suits may bo prose.euted 
by each of the. persons interested, or if numerous parties possess the same interest, 
some one or more, may sue on behalf of the rest under the forms of this rule. 
The matter has been well summarised by Shephard, J., (.5) who said, 
“ 'I'lie rul(! of tlu^ Court of Chancery, to which the s(!(:tioii owes its origin, 
appears to have been made applicable in two elasses of eases. 'J’hero are tlio 
eases in which the number of persons claiming concurrent interest in the 
subject-matter, and therefore, according to strict rule, necessary (6) |)futics 
to the suit, is so large that they cannot all he conveniently joined with any 
chance of bringing the suit to a conclusion. And tlici e are the cases in whicli 
miinerous persons have distinct but similar rights which might he prosecuted in 
distinct suits. For instance, there is the case of numerous creditors of the 

(1) De Hart r. ytevcnsoii, 1 Q. B. J). 313. see Nityanund Ghnso v. Mohrndrn Krint.o, 21 

(2) TomiJorton r. KubbcU, 1 Q. B. 435 U. 181 ?i, (1889); Chiini T-aII v. Kam KiRhon, 

15 G. 405 (1888); Lutifunnibsa v. l^azirun, 

(3) Buko of Bedford n Eliia, A. C. 1 (1901), 11 C. 33 (1884); and see Jan Ali v. Kam 

at p. 8; 800 lower Court, 1 Cli. 494 (1809); Nath, 8 C. 32 (1881), where tlio right was 
and of. 3’aff Vale Ry. Co. v. Amalgamated treated as a joint one. [It has, however, 
Society, etc., A. C. 420, 443 (1901). since, boon held, following Zofaryab v. 

(4) Hukm Chand, C. R. 0. 434, 435. Bakhtawar, 5 A, 497 (1883); Jawalira v. 

(5) Srinivasa Chariar f. Raghava Ciiafiar, Akbar Husain, 7 A. 178 (1884), th it the right 
23 M. 28, 31 (1897); s. c., 7 M. L. J. R. 286. of ■»'orflhi]) of each trorShip^xir is an indc- 

(6) Jawahra v. Akbar HuBain, 7 A. at p. pendent right wholly in'espectivo of the right 

182 (1884). The passage at p. 580, 17 O. of the oilier worshippers, and that neither 
(1889), Mohini Mohun Das v. Bungsi Bud- the joinder of other worshippers nor leave 
dan, was not meant to limit tho rule to under this Bcction is necessary: Mohiuddinv. 

oases )f joint rightB strictly so-called. “ Joint Sayidiiddin, 20 C. 810, 816 (1893), and see as 

interests’’was there used in the non-technical to individual rights, Kalidus Jivram v. Gor 
sense of “ same interests.’* As to joint rights, Rarjaram, 15 B. 309 (1890) ] 
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same pci'suii, or tliat ol many persons claimuig a riglit of common or riglit of 
fishing in respect of tlie satno property.” (1) As already stated, the rule is an 
enabling one, and therefore a person whose individnal several right has been 
infringed itiiiy' sue alone. But he may also sue on behalf of hinuself and 
others, whose individual rights have been infringed, if they have the same 
interest with him within the meaning of the nile.(2) Co-sharers in joint 
in-operty have, however, not necessarily the same interest in a suit relating 
to that in-operty. In Ilira Lai v. Bhairon (.‘1) the suit was by one eo-sharor 
against Ihre.e other co-sharers t(» prevent them from usurping exclusive 
possession of the joint land, and it was held that the suit would He, and 
that the corresponding section to this rule did not apply to it, as though 
the remaining co-sharers would in such a case have co-parcenary or joint interest 
with the plaintiff in the suhjeot-mal.ter of the suit, they w'ould not have the 
same interest in the suit, and would not be so “ interested ” in like manner 
as he was ; as it might be ” indifferent to tlieni whether the defendants usurped 
exclusive rights in the sliamiku, or it may he ineonvenient to them at this moment 
to assert their own rights.” And this decision was idted with approval in 
Uliiinput Singh p. Pareshnath Singh,(4) in which it was held that the, other 
])eraon8 of the Sihnnbiiry sect were similail}' interested in suing, though the 
Digambary Jains rvere not similarly interested. It was held by a Bull Bench 
of the High Courl, in Vasud(!vun r. Sankaran (5) that sect. 30 (corrcsp)onding 
to this rule) has no ai)]ilication to suits to which a Karnavan is a party in a 
r(!prcsontjitive capacity ; Hliepliard, J., pointing out that the interc.st of Ihe 
Karnavan “with his light of management and possession and his obligation 
to maintain the junior menihcr.s, is surely not hlentical with the interest of a 
junior member who has a claim for maiutr'uanee only.” It has been held that a 
suit is maintainable under this rule where a right to a village ]iathway is the 
subject-matter of litigation, even in the absence of special damage,(G) Whore a 
party to a suit represents others under this rule, the decree is binding on tliose 
he repi’escnts ; but when such a party disobeys an injunction (wliich is jiersonal 
in its nature) and is prociceded against in execution for that disobedience, an 
order in such proceedings will not he binding on those whom he was allow'cd to 
repre8ent.(7) 

Permission.—The Calcutta High Court has held that the retpulrement 
as to the permission is imperative, so that whei'e it is not obtained the suit 


(!) In AIuiU'u, ( -y v. Balki'ishns, ll> II. 
391 {1895); BliuiuU;! v. Pandal Pos, 12 B, 
221 (1888); Hiiradlu'UO Hass r. Ramdoyal 
Rai, 21 C. 181 n. (IHUtfi; Kalu Khabir v. 
Jan Mcali, 29 C. 100 (1901). 

(2) In Jawalira v. Akbar HuKain, 7 A. 178 
(1884), at jj. 183, Mahmoed, J., said, that the 
rule only applied whore no individual right 
was interfered with but what was meant 
was necessarili/ applied. There was in this 
ease a private individual right, and it was 


therefore held that the plaintiR could suealone 
and need not have recourse to this rule or 
BS. 92, 93, ante. 

(3) 6 A. «02 (1883). 

(4) 21 C. 189 (1894). 

(6) 7 M. L. J. R, ]02, cited in Hukm 
( hand, C. P. C. 430. 

(6) Kali Charan v. Ram Kumar, U C.W.N. 
73 (1912). 

(7) Srinivasa r. Arayar Srinivasa, 33 M. 
483 (1010). 
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must be (liHinisae(l,(l) and that the permission must have been obtained prior 
to tlio institution of the suit, and cannot be given at the hearing nunc pro tunc.(i) 
A Full Bench of the Bombay High Court, however, lias held that per¬ 
mission may, as under the old Chancery practice in England, be given at 
any time, as it does not involve a quejtion of jurisdiction, and is analogous to 
that of adding parties, and where a suit is defective as to parties the requisite 
parties can be added after the suit is filed.(3) The decision has been followed 
by the Allahabad High Court (4) and the Madras High Court,(5) the latter 
also holding that where leave had been given after the commencement of the 
.suit it was immaterial that an application to sue had been previously refused. 
The permission need not be in express words.(6) In the case cited, 
I’etheram, C..T., and Ghose, J., observed “ that if permission i^an be well gathered 
from the proc^eedings of the Court in which the suit was instituted, the Appellate 
Court ought to hold that such permission was really granted.” The Comt 
should exercise a judicial discretion in granting the pei mission to some definite 
person or persons ; (7) and permission should be given only if the number of 
persons suing or defending is so large as wll fairly and honestly try the legal 
right in dispute,(8) and every right adverse to the opposite jrarty would be 
represented. (9) 

“ On behalf.”—The first part of the rule implies that the plaintifi therein 
contemplated wishes to sue on behalf of otiier persons similarly interested 
in suing, tlioy also wishing the same.(lO) In a recent case the. Court referring 
to this observation, though not deciding the point, observed that as the plaintifi 
sued on behalf of tlie sect of Diganibary Jains, this section pmnd fade applied, 
but tliat ttiere was nothing to indicate that the other members of tlie sect wished 
to bring the suit.(ll) Tlie present section includes also the words “ or for the 
benefit of.” “ On behalf” will only be so far as the “ same interest ” is concerned. 
Thus, an order appointing a person to represent a class such as the next of kiii 
does not aflcctoneof the next of kin who has a distinct and independent right, (12) 
nor will it affect the class except as regards the property which he can legally 


(1) Geerceballa v. Cimndcr Kant, 11 (b 
213 {1S85); Nityananf! Ghuso v. Mohrmlrt) 
Kristu (JhoBC, 21 J8l it. (1889). 

(2) Uriental Bank Coriioration v. (*ol«nd 
Lall, 9 C, 904 (1883), per Nome, J. 

(3) Fornandoz v. Rodrigues, 21 B. 784 
{J897). 

(4) lialdco Bhartlu p. Bir Oir, 22 A. 299 
(iOOO). 

(5) Cliennu Menon v. Krishnan, 25 M. 399 
(MK)I). In Srinivasa Chariar v. Baghava 
Ghariar, 23 M. 28 (1897), it was also held 
that the granting of leave was not a condition 
precedent. 

((i) Dhunput Singh r. l^areshnatb, 21 C. 
180 (1893) [followed in Kalu Khabir r, Jan 
Meah, 29 10(> (1901)], dissenting from 

dictum of Stuart., C.J., in Hira Lai v. 


Bhairon, 5 A. 902, 904 (1883), on which tlie 
decision in tlie case did not turn, and which 
was not approved by the other Judges. 
Bagava u, Rajaratnam, 14 M. 57 (1891), is 
not against this view, as it was simply hold 
that the order in question did not intend to 
give permission; Basondhay v. Muhammad, 
33 A. 660 (1911). 

(7) Kali Kanta v. Gouri Prosad, 17 C. 906, 
910 (1890). 

(8) Aflair v. New Bivor Co., II Ves. 429. 

(9) Cramer r. Bird, L. E. 6 Nq. 143. 

(10) Hira Lai v. Bhairon, 5 A, 602 (1883), 
per Straight and Tyrrell, JJ. 

(11) Maharaja Bahadur Smgh v. Paresh 
Nath Singh, 31 C. 839, 845 (1904). 

(12) In rc Ijvat-Wilkinson v. Blades, 2 Ch. 
793 (1896). 
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epresent.(l) It has been held that persons conducting a suit on behalf of them- 
lelvea and others with the leave of the Court under sect. 30 of the last Code 
now represented by this rule) have authority to enter into a compromise, so 
IS to bind those whom they represent. In such a suit all the members of the 
lass represented are in effect parties ; and any one of them is entitled to bring 
liniself on tlu! record as an actual party. There is no difference between the 
jowers of the representatives in the original litigation and in appeal.(2) 

Notice.—The notice must include the names of the persons who have 
)(ien permitted to lopresent otliers, so that the persons interested may have an 
ipportunity of knowing who have been selected to represent tliem,(3) It is the 
hity of the Court to cause service of the notices or advertisements to be published 
inder this rule. If a plaintiff omits to move the Court for that jmrpose, his 
uit slumld nol. be dismissed on ueeonnt of the. failure of the Court to perform 
.his duty.(I) 


9 . No suit sliall be defeaterl by reason of tlie misjoindei’ 
Misjoinder (tnd non- or non-jowder of parties, and tlie Court may 
in every suit deal with tlie matter in con- 
iroversy so far as regards tire rights and interests of (he parties 
ictnally before it. 

• 

English and Indian rules compared.—This rule reproduces sect. 19 of 
he Coimiion Law Procedure Act, 18(K), and is now siihstaiitiall)’ the. same with 
he first sentence of C. XVI. r. 11, as it appeared after the revi.sion of Ihe rules 
n 1883. Following the Engli.sh rule the rule has now been amended to include 
he ea.se of non-joinder also. The rest of Order XVI. r. II ('orresponds with 
lortions of the following rule. 

Misjoinder. —Misjoinder i.s of several kinds: (.5) (a) Of plainliffs. 

I'his is dealt with by this rule, which deals with misjoinder of jiarties only. 
I'liereisno mi.sjoinder where a plaintiff is entitled to recover all the e.state sued 
'or, and tlie name of aiiolher person is added merely as a matter of < auiion.(6) 
h) Of difendanlii. This is also covered by the present rule, (c) Of emtses of 
icliou, or,subject.s of suit. This class ol misjoinder is dealt with by 0. II. ri-. 3-7, 
)osl. (rZ) Of plairdiffs and oauseji of action. This was impliedly forbidden by 
he .second paragraph of this section in the. last Code, read with sect. 20 of that 
lode.(7) Hiii . now, post, “ Butinct causes of adion.” {<■) Of defemhmis 


(1) Sahib Thambi Wurakayar e. Hamid 
Marakayar, ;)C M. 4J.1 (1911). 

(3) Krishnamaohariar ?>. Cbinnamal, 24 
H. L. ,1. 192 (1913). 

(3) Kali Kanta Surma v. Oouri Proaad, 17 
910 (1890). 

(4) MukbLa-l v. .TagdooTewari, 3.S 0.1021 
HKI8). 


(li) OTunealyV Civ. Pr. Code, s. 31. 

(0) Baebubai». Shamji, 9 B. 036 (1885). 
(7) ScoMobima Chandra e. Atut Chandra, 
24 C. .040, 643 (1897), in which the frame of 
the suit was I cld to be bad, there Ixiing a 
raiajoind«r of two plaintiffs with two dist inct 
causes of action, and sen jjoV. 
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and causes of action, or multifarioMsncBB strictly so called ; that is, when one 
of the defendants is not interested in the whole of the relief sought. See notes 
to 0. II., post. 

Whore a plaintiff alleging himself to be entitled on the death of a Hindu 
widow to the possession of certain iraniovcable property, upon the death of 
.such widow brought a joint suit against three sets of defendants, being persona 
to who)ii tlic widow in her lifetime had by separate alienations transferred 
separate portions of the property eJubued. IlcM, that such suit wa.s bad for 
misjoinder of botJi parth^a and causes of action, .and that soot. 578 of tlie former 
Code could not be applied to cure the defect: but the plaintiff wa.s allowed 
on lorcLS to witlidraw’ hhs suit as against two out of throe sets of defendants 
with liberty to bring a fre.sh suit on the same cause of action,(1) But .see now 
feet. 99, which is amended to include misjoinder. 

Nonjoinder.—Even before the revision of the nile,s in 188;l, the Court, 
lotwithKlaiiding the absence of these words, trciited the, English lulc as com- , 
orehending casc.s of “non-joinder” as well as “ misjoinder.” (2) It was 
iaid that it, could not be legit inaitely inferred from the provision as to luisjoincbu 
ihatr the suit “ shall be defeated by reason of non-joinder of jjlaiiiliffs who 
ought to sue ; ” (3) and that a similar eomstraction to that put uj)on the English 
rule should be followed here, the power given by the last clause of t.lie 
first paragraph of lids section in the old Code being held to amount to a 
lirection to the Court, not to dismiss a suit on tlic, ground cither of nii.sjulndcr 
or of non-joinder.(4) The amendment of the sw.tion now makes ihi.s point 
dear. The English rule, which corrasponds with this and tlu^ next rule, 
was intended to do .nwa}' ovith pleas in abatement and demurrers foj’ want of 
)artie,s.(5) The pre.scnt remedy is to apjdy for the joinder of the party. The 
•iilo as to parties is for the purposes of jmstice, and the Court has ample 
lowers under rule 10 to add parties whenever they ought to have been joined, 
ir whenever without them the Court eannot deal with the matter in eontrn- 
lersy so far as regards t.lie rights and interests of the parties actually before 
t.((l) So far as the initial stage of the suit isconcenied, ther<! can be. no (jueHl ion. 

If an objection is taken by the defendant to the non-joind('r of a ncce.ssiiry 
larty, the Court will not disinkss the suit if an application ho made 
o it by the plaintiff to add that party, imt will add the party and 
irocoed with tlic suil.(7) There is, howevra-, fhi.s <li,stinclion between the 
wo c.ases, that luisjoiiHlcr of plaintiffs can never subsequently be fatal to a 


(1) Giincshi I,ftl ». Kliairati Singh, Hi A. 
!78 (1894). 

(g) Wortlm’jnnn v. Soniele G4n4ralo d’Elcc- 
ricito, ID Oh. J), 24G, 21")!, cited in Maha- 
)aia V. Kimhanna, 21 M, 373, at p. 383 (1898). 

(3) Kale Khan e. .Sera ttam, P. R. No. 153 
1889), p. 0,34, per Plowden, ,T. 

(4) Maliabala c. Knnhanna, 21 M. 373, at 
). 383 (1898). 


(5) lb,; Kendall v. Hiiiniiton, 4 Ajip. Gas. 
504, per Cairns, L.C ' Hebinson v. Geisel, 
2 Q. B. 685 (1894), 

(6) Mahabala v. Knnhanna, .mpra. 

(7) RamiSibnk v. Ramlall Koondoo, 0 C. 
816 (1881), at ]i. 823, though a question may 
arise whether the suit is not I>arred under 
the provisions of s, 22 of the tumitation 
Act. 
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suit; though non-joinder of a plaintifi in certain cases inay.(l) An objection 
may be taken to misjoinder and no notice may be taken of it. If there has in 
fact been a misjoinder, tlie suit -will be dismissed as regards the party mis¬ 
joined and the Court will deal with the rights of the other parties.(2) 
Where, however, it is the right of tlic defendant if he takes the objection in 
proper time to insist upon all of certain persons being joined as plaintifis ; and 
if after tlie objection has been raised the plaintiff proceeds witli tlie suit with¬ 
out taking steps to add the person or persoin? whose non-joinder has been 
objected to and the Court finds that the objection is well founded, the suit 
must be dismissed.(3) A suit may lie divsmissed for non-joinder of persons 
against whom tlie plaintiff is entitled to relief in respect of the matter involved 
in tlie suit and whose presence is necessary in order to enable the Court to 
adjudicate upon all the questions involved in the. suit.(4) Apart from cases 
where joinder of parties is required under the Common Law, the effect of 
non-joiiidor must also bo considered with reference to any special statutory 
requirements which may exist on the subject. Thus, sect. 85 of the Transfer 
of Property Act rt^quirod that all persons having an interest in the mortgaged 
pi’op(u1y should be joined, provided that tlic plaiidiff has notice of such 
interest. This section is now incorporated as r. 1 of 0. XXXIV. As to the 
effect of non-joinder of persons interested in morigagod property, see the 
casi'-s und(Tmentioned.(r)) 

The priiKuple of this sei'.fion should be applied, so far as may be, by 
Appellate ('OUils also.(6) In the case cited, the suit was for possession of a 
small eofner of gorali land, which had been awarded to the plaintiff on a 
partition of tlic wliole culturable land of the village. Only eleven of the 
proprietors Avero made defendants by the plaintiff, hut the Original Court 
iinplead<!d the enlire proprietary laxly as co-defendants. On appeal, the 


(1) Kainschnk v. Ramlall Koonloo, 6 0. 
815(1881), at p. 825. 

(2) iU 

(3) Ib. at p. 823. llaicndranath Dutt v. 
Sliaikh Mahomed, 8 C. 42 (IBBi), when' a 
Huit by three out of foui' Hhehaits was 
dismissed for non-joindor of the fourlfi. 
In Ramayya v. \^onkata.ratnam, 17 M. 122 
(1893), the objection of non-joimlor was 
hold not to be fatal, there having been 
an apjAiuallon to add party which was 
rofusiMl, all-' tlio plaint showing that the 
plaintiff sm-o .u a nqjrcsontative capacity. 
In Malmbala > Kunhanna, 21 M. 373 
(1898), it was hi-M that there was no non¬ 
joinder as o)ic tenant in common could sue in 
tort without joining others. In Chief of 
Lundi V. Secretary of State, 14 B. 299, 
at p. 305 (1889), the Court in remanding the 
case said that the lower Court would consider 
whether certain persons should be joined 
after the fuller statement of the plaintiff’s 


claim. 

(4) Durga Charan Sarkar r. Jotindra 
Mohan Tagore, 27 C. 493 (1900). 

(o) Janki Prasa^l®. Ivishcn Uat, id A. 478, 
F. B. (1894); Bhawani Prasad v. Kallu, 17 
A. 537, F. B, (1895); Ghulam Kadir v. Mus- 
takim, 38 A. 109 (1895) [non-joinder is fatal 
unless cuml by action of Court under s. 20 ; 
whore non-joinder Court will dismiss suit], 
Sri Gopal v. Prithi Singh, 20 A. 110 (1897); 
Melirbanu r. Nader Ali, 22 A. 212 (1900); 
Baldeu Singh ». Jaggu Ram, 23 A. 1 (1900); 
Kudrat Ullah v. Kubra Regain, 23 A. 25 
(1900); Krishnan v. Chadayan, 17 M. 17 
(1892); Ramasamayyan v. Virasami Ayyar, 
21 M. 222 (1898); Palani v. Rangayya, 22 M, 
207 (1898); Sorabji v. Rattonji, 22 B. 701 
(1898); Lala Suraj Prosadv. Golab Chand, 27 
0. 724 (1900); SidhoBwari Proaad v, Dha- 
ramjit Narain, 19 C. L. J. 437 (1914). 

(0) Ali MirtJ. Qulab Din, 1892, P. R. No, 5, 
cited in Hukm Chand .C. P. C. 442. 
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plaintiff again impleaded only eleven, contending that, he conld obtain full 
relief from them. The lower Appelhite Court dismissed the appeal for the 
non-joinder of the other proprietors. The Chief Court held the dismissal to he 
wrong, and observed that the lower Appellate Court should either have decided 
“ the .'ippral as between the parties before it, leaving with the plaintiff the risk 
of not having the other defendants before the Court,” or. under 0. XLI. r. 20 
mnd(‘ them re,spondon(a. In a recent appeal under sect. 1!) (jf the Letters 
Patent, where, in a suit instituted under the k,st Code, a, co-sharer had 
omitf.ed to join parties who were apparently his co-sharer.s, it was held by 
the Calcidta High Court that the suit was bad hir mi.sjoinder. since it was 
not under I, his rule hut under sect. 31 of the last Code, which did not contain 
a .saving clanse in favour of non-joinder.(]) 

“Defeated.” -ff there is such a misjoinder as to cau,s<‘ ineonvenieuce 
and e.vpeiise to the. (hdondant, the suit shoukl not he tried, liuf the proper 
coarse will not be to dismiiss the .suit, but to reject the plaint.(2) WHiere fhere 
is no misjoinder of parties, but misjoinder of causes of adiou iigainsl 
the same defendiint, the, eauses not triable conveniently should be lrie<l 
.sejmrately ov cxcludi'd under 0. II. r. G.(3) 'Vjfhere, however, there w'as 
misjoimlej' both of parties and cau.ses of aetion, it wa.s held tlint the suit 
.sliotild be (lisniiss<>d.(4) 

Distinct causes of action.—The swoiul paragraph of I his ,s< etion uiuhT 
tlie last (lode I'an : “ Nothinff in this section shall he tleemeil to emiUa/jjhniliJfs 
to join in respee-l of distinct causes of aetion.” It was not to be read as if it ran, 
“ N’othing shall be, deemed to enable a plaintiff to join distinct (-.auses of action.'’ 
This was clear from the provisioiis of sect. 45 of that Code, and 0. II. r. 3 of 
this, which distinct,ly enable a plaintiff to join in the same suit several causes 
of act,ion against the same defendant or tlie same set of defendants.(r)) In this 
case, a plaint.iff came into Court (ilaiming a portion of the inheritance of a decea.sed 
Mahomedan on the allegation that he had by two separate s!ile-<lec!ds of different 
dates purchased the property from two of the heirs of the deceased, and that 
1 he said property was withheld from him by another of tiic heirs of the deceased, 
who WHS in possession of some of it; and by cerinin transferees of other porticJiis 
from the said heir. Both the remaining heir and the transferees from him 
were made defendants. Held tliat there was no misjoinder of parlies or of 
eaiisos of a,ction in such a 8uit.(6) 

The see.ond paragraph was held not 1.o apply where plaintills joined in 
respect of the same c.ause of action, as, for instance, where a widow and the son 
adopted by her to her deceased husband sued to have tlie deceased’s prope,rt,y 
declared theirs, the widow admitting tlie adoption, and there being no antagonism 


(1) Sheikh Fazu v. Sheikh I)<>nif.n, ISI 
fl. L. J. 455 (1914), 

(2) S idhendu Molnin Roy v. llurga Dasi, 
14(!.436(1S87). 

(3) Jaiiokinath r. Eamrunjun, 6 C. MB, 
9.53,954 (1879): Onr Prosad Singh ». Gur 


Prosad Lai, 19 0. L. J, 31« (1914), 

(4) Ram Narain Did-t v. Annoda Prosad 
•loBhi, 14 0. 681 (1887). 

(5) Mazhar All Khan v. Sajjad Husain 
Khan, 24 A. 3.58(1902). 

(fi) lb. 
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biitween tlie c.liiims of tlio t\vo.(l) A Mahoiuodaii widow and lior daughter 
instituted a suit against her husband’s heirs for their sliari'S in tlie liusband's 
property, the widow alleging that a certain conveyance and a release which 
she, was induced to execute under a false representation were invalid ; and the 
daughter relying on this and on the further allegation that the widow had no 
power in any case to execute the release so far as the daughter’s share was 
concerned. For defendants it w:is contended that the .suit was bad for mis¬ 
joinder and multifariousness, but it was held that neithei- of these contentions 
was good. The phiintifls sought their share of the family property and claimed 
that their shares had been improperly dealt with. It was true 1 hat the, defendants 
.s<!t up different claims to the properly, but they were all based on the validity 
or otherwise of the rclease,{2) 

This paragraph no longer appears in the present rule, doubtless because of 
the amendments made, in 0. I. r. ]. Probably the position now is that where 
two or more plaintiffs base their elainis to relief on a eonimon ground within tlie 
meaning of tliat. rule, claims may bo united in tlie same suit. 

10. (7) Wliere a suit lias been instituted in tli(> name of tlie 
Suit in name of 'wroiig person as plaintiff 01 ’-where, it is doulitful 
unoni) plaintiff. whether it lias been instituted in the name 

of the right plaintiff, the (biirt may at any stage of the suit, 
if satisfied that the suit litis been instituted througli a honti fit!e 
misltiko, and that it is iiecesstiry for the determination of the 
real iTiatter in dispute so to do, order any other person 
1 o be subst itnted or tiddod as plaintiff upon siieb terms as the (lonrt 
thinks just. 

{,:•') The (lourt may tit tiny stat/i’- of the p-orndwr/s cither 
Court may strike out upon or without the applictitioii of either 
or add parties. party, and on such terms as tnatf afpear to 

the Court to he just, order that the name of any })arty improperly 
joined, whether as plaintiff or defendant, be struck out, and that 
the name of any person who ought to have been joint'd, whether 
jis plaintiff or deft'ndant, or whoso presence before the, Ciourt may 
he necessary in order to enable the Court effectually and com- 
])lc'tely to adjudicate, upon and .settle all the ([iiestions involved 
ill the suit, be added. 

(.1) No person shall be atlded as a jilaintiff .siiim/ imihmd a 
ne.xt Jfii tid or as the next friend of a plaintiff timin' any disability 
without ms consent. 

(Ji) Wli"re a defendant is added, the plaint shall, unless 
Where defendant Court otherwise directs, be amended in 
added, plaint to be such manner as may be necessary, and amended 
amended. copies of the summons and of the plaiM shall 

(1) Fakiraiia v. Rudrapa, IG B. 119 (2) Arairltihi r. Abditl Tjilif, 3 Rom. Tj, R. 

(1891); foil. inNingawa v. Raniappa,5 Bom, G68 (19CM). 

L. R. 708, 710(1903). 
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be served on tlie new defendant and, if the Court tJmih fit, on 
the original defendants. 

(.7) Sidjjeot to the pro\dsions of the Indian Limitation Act, 
1877. sochion 22, the prooeedings as against any person added as 
(hjfendant sliall be deemed to iiave begun only on the service of 
the summons. 

Sub-Rule (1). English rule and Indian rule compared. This rule 
is lui lijnaLflmatioii <if s(!cts. 27, .‘52 and .‘>.‘5 of t-lip last Code, mid llio first siih- 
nilo corrpspoiids wilt sect. 27 of the old (lodc.(l) The liittor, as originally 
('liar-lr’d, was liio samp as r. 2 of 0. XVI. of tlio Suprojua Court of .Tudicature 
Acl, with 1ho o.X( cptioii that Ihe terms in whidi the substitulion or Iho addition 
of the plaintiff could bo ordered were not required to bo “just,” but such ns 
“the (hurt, luiglit think just.” Act XII. of 1888 inserted further in 
this section the words “at any stage of the suit,” and “ witli his or their 
I'oiisenf.;the fonner evidently to .avoid the construction jilaced on the 
section by I’ontifex, .l.,(2) and the latter with reference to the construction 
]ihiced on the Bnglish r, 2, in which a person was not allowed to be joined us 
a. plaintiff without his consent.(3) This is now provided for liy the third 
sub-rule. 8ir Arthur Wilson, in explaining (he effw.t of the first sub-rule, 
says: (f) “It lias often happened that aclious have been inadvertently 
brouglit by (he wrong person—as by cpslui que trust, instead of trustee; by 
mortgagor, instead of mortgagee. Often tfie same mistake has been made 
where it was a matter of real difficulty to .say which of two persons ought to 
sue— as ill the case of coutracts made by agents, as to which it is oftmi a quest ion 
of much nicety to detennine who ought to sue. Tliough the (hiiuiuon Law 
(iourts had the. largest, powers of adding -imrties, or amending ]iii,sdeseri]jtions 
of parties, they had no power to Bubstitute one plaintiff for another, sucli as 
this rule ronfers.” {.fi) The same difficulty W'as experienced in llritisli India, 
as the Courts had no power here also to Kul).stitufe any person's naine for the 
plaintiff's.ffi) The rnle, however, does not give a Court, unlimited power to 
remodel the proceedings,(7) It has been held that the power given under (his 
rule is not exeluded in eases where the person origiimlty suing lias no right to 
institute the suit.(8) 

“ Suit.”—Ill the undermentioned ease.ffl) Banerjee, .1,, held that this word 
did not ini'liide. a.n appeal, .sect. ,582 of the fonner Code (corresponding with 
sect. 107 of this) not making .all the provisions applicable to suits applicable 
also to appeals. Maclean, C..1., expressed a grave doubt whether this word 

(1) .See Hukiii ('hand, C. T. 0. 381. 4<in. 

(2) (flnindor Ooomar Roy e. (liHiooI Chun- ((!) .tudiHiputteu r. Cliuijdor Kant, 9 W. H. 

dor, (i C. 378 (187!)). :«)9 {]8e8). 

(3) Tryon v. National Pnividciit Institii- (7) Tiirquand i>. Feanm, 4 Q. B. D. 280. 

tion, 18 Q. B. D. 878. (8) Krishna Boi Collector Tanjore, 30 

(4) Wils. Prac. 173. 8cc (lopal Dass M. 419 (1907). 

Agrawalla'i v. Biidrec Das Sureka, 33 C, 0t>7 (9) Dwarka Natli Biswas r, Delicnilro 

(1908); B, c., 10 V. W. N. 882. Nath Tiq;oro, 4 C. W. N. 58 (1899). 

(0) Do Gendre v. Bogardus, b. R, 7 C. P. 
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Hid “ pliiiiitiff ’’could bo read as inchuling an “appeal "and “ ajipcllant.” These 
lonbts W('re, however, based on the wording of sect. fiS'i. The drafting lias 
low been altered, the first portion of sect. .'>82 standing by itself as sect. 107, 
iiid the latter portion being repre.sentc(J by 0. XXII. r. LI. In an early 
■.Tse,(l) the High Court, in a .special appeal, alloweil the name of the real persons 
() be substituted for that of the receiver, who had by mistake, brought, the 
iuit. on their behalf in his name. And in Seshamma v. Chcnnappa,(2) the original 
lorai dismissed the .suit on the ground that the will relied upon was not genuine, 
ind the lower Appellate C-oiirt on the ground tlnat the suit was wrongly 
Touglit in the name of the jilaintiils as executors. The High (hmrt, on seeonil 
ippeal, allowed an amendment by sulistituting the minor son ns plaintiff with 
me of the original plaintiffs as next friend. In the converse case wdiere a. plaintiff 
oied in his personal, instead of his representative, capacity an order under this 
■ule was made.(.3) 

The principle of the section has been, moreover, held to be of general apjiliea- 
ion, and to apply analogically to a nii.scellaneous application .also.(4) In the 
■ase cited, an application to raisi' the atbicliment of a property wais made by 
lie Oiiicial Assignee, of liombay as an attorney of the Official .4ssignee of Madras, 
ind he W'as, instead of the latter, wrongly describixl as the applicant; and 
Stniehey, .f., held that as the affidavit annexed to the application showed the 
■t'al fact, thepipplicat ion was not to l)e disjnissed, but amended b\- the substitution 
)f the eorreet name, and that the analogy of a plaint would, under tliis rule, 
iiipport. the amendment. 

“ lloubtful.”- So where it was doubtfnl whether ,a road contractor or the 
.-eslry ought to sue a tramway company wliieh had injured iJie road, the vestry 
,vas therefore, added as a eo-plaintiff in a suit by the road (■(mtractor.(.'')) In 
-lie under-mentioned case the .suit was filed by a benamidar. I’arsous, ,1., said 
hat, he would hesitate before deciding that the suit was wrongly filed, but 
iny defect tlieri' may ha\'c lieen w.as cured by the lower Court acting under 
ills sect ion.(fi) 

“The right plaintiff.” The (pieslion as to who is the right, iilaiiitiff 
ivill depend on the cire.nmstanees of the. ea.se in whieh the question should arise, 
111(1 on the siibstant.ive law applicable. From a general point of view, it has 
been explained already who may be a plainLiil. Every person wall be a right 
ulaintifi in a .suit if he crmld join as a plaintiff in that suit.(7) If, liowover, 
there has been a Land fide, mistake the Court will reetify it. So where a suit 
was brought by one, X, a.s the authorized manager of Y, an amendment was 
made by sfrilcing out X and instituting Y, his employer,s, as plaintiffs in 
i.he e,ase,.(K; A ease of misdescription must be distinguished from that of 


(1) Jiiggornauth IVrHhad v. Tfogg, 12 W. 
R. 117 (1800). 

(2) 20 M, 467 (1897). 

(:i) Gtipal i)as8 Agrawallah v. Budreo 
Das tSureka, OIJ 0. 057 (HX)6). 

(4) Sardarinal v. Aranrayal, 21 B. 205 

:i8l)6). 


(5) Val do Truvors Asphaltc Co. v. London 
Tramways Co,, 48 Jj. J. 0. P. 312. 

(6) Kavji V, Muliadov, 22 B. 672 (1897). 

(7) Hukm Chand, V. P. C. 382 ; vide aide, 
p. 514. 

(8) Subodiui Debi v. Ganoda Kant Roy, 
U C. 400 (1887), 
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non-joinder.(1) The rule 1ms betai said io be applicable where it is found that a 
jjlaintifE eiinnot get ihe full relief which he seeks without joining some other 
persons ins eo-piaintiff.(2) Tt may, however, be a question whether in some 
ca8e.s, at any rate, sueh a joinder should not be made under sub-clause (2). 
Under this sub-rule there may be substitution, with which the second imb-rule does 
not (leal,(.‘5) or addilion. In the ca.se of the first sub-rule, the original plaintiff 
may be either a wrong plaintiff or a doubtful plaintiff. The second .sub-rule 
d(>als with the ca.?e of a per.son who i.s a right plaintiff in the .seme that he is 
.a person who should sue though he may be a person wlio is unable to obtain 
relief unless others are joined as eo-plaintiffs with him. Tlie nialter, however, 
is not one of practical importance unless it be correcl, as has be('n held.(4-) (hat 
a change of parties as plaintiffs under this sub-rule does not giv(‘ i ise lo .such .a 
(|UP.stion of limitation as arises under the second sub-rule. 

“ May.” —The Ooiirt is not bound to add any person. In a case (5) 
apparently under the section corresponding to the second sub-rule, the Court 
over-ruled the defendant's objection as to the non-joinder of certain co-sharers of 
the plaintiff, but the lower Appellate Court decidwi it against, the plaintiff. 
It was cnn1('nded, on second a])p((al before l,he Higli Court, that, that Court, 
was bound t.o do justice by adding them as ])ar(ies. Tlie Higii Court, oliserved, 
however, that ‘‘if the plaintiff has insisted upon his right lo bring an action 
in the absenc,e of his co-sharers, he must abide bv tlie re.sult : and that, it is 
too late, at this stage of the ease, for him to ask to lie allowed an imlulgence 
of which he did not avail himself when it was av'ailalile.” 

“Mistake.” -The mistake may he either of law or l'act.((i) Fry, .r.,(7) 
■onsidered that tiu' corresiionding rule of the Knglish law did not apply wlnb'e 
I he plaintiff did not admit his mistake and insisted on his riglits, but that, while 
the Court, could not, substitute one plaintiff for another, e.xcept by the first 
alaintiff’s consent, and where he admits that he Jias commenced his action 
mjiroperly, yet, in a proper ease the ttiiirt wiil add a ijlaintiff under the 
iecond sub-rule. Where a son sued for bis sliare in the familv iiiheri- 
ance to which his father, then alive, was entitled, alleging that tlie father 
was insane, it, was lield that in the absence of anj'f.hing to show t hat the father 
nitliorized tlie suit, the Court could not regard its being brought, in his son's 
name and not in his own as a imu/r-frlr mistake, such as could be correcl ed under 


(1) Ka«turohan(l Saganual, 17 li. 
|]802). In Mamlarditar Aitch r. Socrotary 
>f Statu, 0 ('. W. N. 218 (lUOl), it wan hold 

then' was no inisfieserijition. 

(2) Ayseongh i\ Bullar, 41 Cfi. D. ;i4i ; and 
mo Vadilat r. Sliali Khuslial, 27 1!. Jfi7 
1002 ). 

(3) Hoinij^or v. Droz, 25 15. at 4(i3 
IIHKJ). 

(4) Subodini .Dobi u. Oanofla Kant Roy, 14 
4(K) (iHST). Sec, however, k. 22 of the 

Limitation Act, whicli is not repealed by 
20-32 of iac Code, and i>p. 754, 75fi, 757, 
Mitra’s Limitation Act, 4tii ed. The dictum 


ill this caat‘ d<ws not a)>|K‘ar to In- eorreet, for 
if the Hubstitiitcd <jr added plaintilf is u iittw 
plaintiii', then r. 22 <>f ihe JJinitation Act will 
<*qually apply in the ooho of tiio lirRt as of 
tlie Hccoiid Kub-nile. 'rhis dietiini has been 
rcwmtly floubt(‘d in Bhola Roy v. dnng 
Bahadur, 10 C. L. .1. 5 (1013). 

(5) Obhoy Gobind v. Rfftyeliurn. 8 G. 277 
(1882). 

(0) Gojial J)as8 Aj^rawallah v. Budroe Das 
Sun^ka, C. 057 (1900); Buekott v. (Jover, 

0 Gh. n. 82. 

(7) Emden r. (larte, 17 Gh. 1). 100, 173. 
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Uiis ru]e.{i) An action, through a bond jide mistake, was commenced in tli 
^name of the wrong person as plaintiff, and the case on a point of law was decidei 
against him. The original plaintiff then moved to substitute anotJier as plaintifl 
which was done.(2) There can be no bond fide mistake when the person askiUj 
to be substituted or added acquired his right to be a plaintiff since tin; iustitutio; 
of the suit, and had no locus staruU at the time of the institution.(«‘l) Th 
mistake must be as to the plaintiff, because a mistake as to the defendant can b- 
rectified only under the second sub“rule.{4) 

“ Necessary for the determination.”—Under this rule it is essentia 
that the order for substitution or addition should be nece:ssary for ttu; <leter 
niination of the real matter in dispute.(5) It contemplates, it has been said 
only cases in whicli the necessity is of the joinder of a person as a plaintiff, anc 
there can be no determination of the matter in disj)ute until such joinder—f 
ease which chiefly arises in suits for the enforcement of or relating to joiir 
rights by persons jointly entrusted as (JO-contra(ttors, joint-owj\ers and co-sharcri 
-of property, or as memb(;rs of joint families, or partners in lmsiness.(()) Tin 
(piestion who should be joined is part of the substantive law applicable to the 
ca .e, and is not tlierefore here considered.(7) 

“ Substituted or added.”—There is no difference in principh^ wliethej 
a plaintiff is added or substituted.(8) In the following cases, plaintiffs hav( 
been su])stituted,(9) or added,(10) under this rule or the section corresponding t( 


(1) Muhammad Kalu Khan v. SaifuUa 
Khan (J887), 1'. ll. No. 91. 

(2) Hughes r. Pinup House, etc., Co., 2 
K. B. 4K.'>, A. {11K>2). 

(3) House ProjKU’ty (.V>. r. Horse Nail Co., 
2‘J Ch. 1>. JiMI. 

(I) iSoo Challinor'e. lloder, 1 Times 
527 ; SCO Gancmira r. Hurya Kant, 17 0. W. 
N. 402 (19J2) [alleged mistake as ti> do- 
fciidaiita]. 

(5) See Hoiniger v. \)ivz, 25 B. 433. 4(i4 
(lOOO), Jii wliieh the section was lield to be 
inapplicable. 

(C) Kokm Chand, C. P. C. 383. 

(7) Sec ib. p}). 383-402, where the que.stion 
is con-sidered under the following headings :— 
p. 384 : 0>i'‘ of }</int lessors cannot sue for 

his share of rent ’ p. 385 : “ Separate n;nt 
may be claimed under special arrangement 
among eo-sharer-s; “ o. 386 : “ All co-sharors 
jirc nceessaiy paitios in a suit for relief by 
any co-sharor in respect of his own share; ’* 
p. 387 : “ Suit by one of several persons en¬ 
titled to equity of i edemption for redemption 
of his ow'n share; ” j). 388 : “ Suits by one of 
several mortgagees for sale or foreclosure; ” 
p. 389 : “ Quo of the lieirs of a creditor cannot 
sue for his share of the debt; ” p. 300 : “ One 


of the heirs of a promisee cannot sue for hit 
rigid o; ” p. 392 : "In Kngland eo-contrautees 
must 1x5 joined in a suit to enforce joint 
rights ;p. 39,3 : “ Non-joinder of eo-con- 
traetces not neecssarily fatal in India ; j;. 

395: “ Cose of jicrsouK jointly interested 
different from that of joint contracU'os ; ” 
p. 305: “ All joint lessors must be j)arti(‘-s in 
a suit for rent by one of thorn ; ” p. 396 : “ All 
co-sharers mimt bo parties in a suit relating 
to joint projjciiy j ” p. 39G : “ Even in a suit 
by managing co-sharor ; ” p. 397 : “ Suit by a 
member of a joint Hindu family; ” p. 398 : 
“Manager of same cannot sue;” p, 309: 
“ All partners must be parties in a suit by 
one ; ” p. 400 ; “ Suit by surviving partners ; 
roprosentativo of doecased partner not iieexis- 
sary party;” p. 401: “Persons jointly 
injured need not all be parties in a suit on 
tort.” 

(8) Hughes V. Pump House, etc., Co. 
(1902), K. B. 485, G. A. 

(9) lb.; ITic Duke of Bueclough, P. 
201, G. A. (1892). 

(10) GaldwcIIv. Pagham Harbour etc., 

2 G. D. 221 ; and see Long v, (Irosshy, 13 C. 
D. 388 ; Bourko v. Davis, 44 G. 1). J12. As 

to notka*. JifieTildeslv 7!. 3 Cb 1) 977 
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the sceuud sub-ruh'. It ia uo o\>iei-.Uou to thosuhsihution ov aiMUtiiin ii! amiihiH- 
ooraoii that the suit will fail even if ho is suhstituted or added as Uie objei l of 
tbo [irovisiouA of the seetiou is not that a party's case should b so framed lu lu 
»Uo««»*d, but that it shovdd b« so framed that it can bo adjiMicatcd upon by 
tiie Court, whether in his favuiu' or against hitn.(l) The instnution of a suit 
by a vrrong party cannot operate to keep alive the rights of one who by his 
delay has brought hinueU within the provisions of the Limitation Act.(2) 
It has therefore often been held that if the period of limitation lias lapfied as 
regards the person added, the suit must be dismis3ed.(3) Although this 
rale only applies where the action has been commenced through a honii Jidc 
mistake as to the plaintiff, yet as the former section and sect. 32 of the fornict 
Code were botli used togetficr, tlie Court had full power under the rorabiiicd 
rules to deal tvitlt all questions relating to tlic adding, striking out, or sulistitutwn 


of parties.(4) 

Consent —Reieieitce to this has been struck out as it has been 
plaintifi in a suit without bis or her conrent. An ■ J „ i,u«lc, 

latter may make what order it considers just as to co6tB.(o) 

“Unon such terms.”—Amendment is an indulgence, and 

if 11,e action had commenced at the time of h.s jomder as pl.uatHl.(h) 


( 1 ) Liiiig tViwslcy, 11 ! C. 1 ). SB 8 , 3 »l. 

( 2 ) Kislu'ii Loll ClmuUi'r C’««ima Roy, 
W. R. 152 (ISSl)- 

( 3 ) .Snc cases cited in Mitni's Limitation 
Act, notes to s. 22 ; lluUm (tmnd, C. P. (t 
403 . As to whether s. 22 is apiilioablo to 
ehailge of plaintiffs under this section, ride 
nuk. Tho (luestion chiefly arises in suite 
on joint contracts by one or morn of the 
,,roini.sceR, or lor joint riglito by one or more 
of the e,o-ownerB where tho remaining pro¬ 
misees or co-mmors do not join until after 
the expiry of tho limitation period. 

( 4 ) Annual Ihaetico, 1 H 0 «. S<>o notes to 

(). XVI. r. 2 . , 

( 5 ) lima Huiidai'i Dasi v, Raiiiji, i 1 . 24 - 
(ISSl) • and SCO generally as to impleading 
defendants who refuse to concur in a suit, 
llustum Ally r. Ameer Ally, 1 « W. K. dS 7 
(IStiS); Jagadamba Dasi i’. Harau Chandra, 


I, it 52 lin. (ISliS); Kiimia Pesharody 
larLyiiiiaii. 3 M. 23 « ( 1 S 8 J); Kandhiya 
o. Chandar, 7 A. 32 « ( 18 H 1 ); X-d, 
udra r. Kaj Kisliorc, 11 C. 018 ( 1885 ) ; 
ftiiieswaran r. Sliangaran, 11 M- 18 .) 
) 1 ); Dwarka Nath c. Tara ihosuiina 
f, 17 C. 16 U (l 889 ); Unni Namhiar r. 
ikandaii lihattathiripad, 4 M. Ill 
81 ) • Shosheo Shekhareswar Boy c. Gin« 
mita. 1 C. W. N. 0 . 5 !) ( 181 ) 5 ); Dwarka 
th V. Tara Proaiinna, 17 C. 100 ( 1889 ); 
«,nti Nath Khan e.' Oocool Chundor 
C 71)0 ( 1981 ); Tarini Kant v, Num 
shon-, 12 C.L.B. 588 ( 1882 ); Bis^sswa 
,y r. Ilroja Kant Boy, 1 < 1 . W. K. 22 

ddl- , 

(0) Aysoough c. Bullar, 11 1 )• • 

st'Af Uiig V. Cro8f5loy, IJ Ui. D. m 
urqiiandn Fcaron, 4 Q. li. 2^*'. 
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Origin and scope of sub-rule 2.—This clause, wliitii as well as claus-es 
3 and 5 i'orrespond.s with sect. 32 of tlic last Code, is taken from r. 11, 0. 10, 
of the Kiiglish rules. The distinction between this clause and 0. 1. r. 1, is that 
the latUa- refers to the action of the plaintifi at the time of the presentation 
of the plaint in joining defendants, whilst this rule refers to the action of the 
Court at a stage subsequent to the presentation of the plaint in adding a party 
either as plaintiff or defendant.(l) It deals with joinder and not with sub- 
3titution.(2) It does not apparently apply to divorce proceedings; (3) but 
the provisions of sect. 53 of Act I. of 1894 (Land Acquisition) arc sufficiently 
large to allow the adaptation of this seclion to matters before the Judge referred 
to him by the Collector.(4) As to Kevenue CourtB,(6) see note. It was held 
under the Code of 1859 that tlie section should receive a very lilieral construc¬ 
tion ; (6) and under the Code of 1882 tliat the section was wide enough to meet 
every case of defect of partie.s.(7) The section is not exhaustive, and it was 
held in the case cited below,(8) that even if it did not apply, the Court bad, in 
the circumstances of that case, which dealt with a public trust, an inherent 
power to add now parties. The effect of the amendinent of the section is to 
bring it into greater oonfornuty with the English rule {vide post). The last 
clause but two of sect. 32 of the last Code is nowineorporal-ed in 0.1, r. 8. Where 
in a suit for the recovery of possession of property, tlie plaintiff falsely do,niod 
the title of persons whom he had joined as defendants and asserted tliat an 
exchange by which he had trai sfened this property to tlie defendants had never 
been acted upon, but it was found that tlie exchaugo liad in fact terminated 
his title? and had been acted upon, and be could not sue tlie principal defendant, 
it was held that he had not made a liond fulc mistake within tlie meaning of this 
rule.(9) 

Court.—Upon the question wlicther the powers given by tliis rule arc 
exercisable only by the Court of first instance, or both by it and a Court of 
A|)peal, a distinction must be drawn between the case. (A) where a jiersou has 
been a party to the original suit, but i.s not a party to the appeal, and tliis may 
bo (a) where tlie party to the original suit has died, or (5) lias not been added 
a party to the ajipeal; and (B) where the person sought to be added lias not been 
a party to the original suit. 

Case (A) («.) is provided for by sect. 107. When the jiersoii alleged by the 
appellant to be the legal representative of a deceased respondent had been put 
on the record under these provisions, the Madras High Court held that the Court 
might add under this section another person who claims on good piimd facie 
grounds to be the representative of the deceased.(lO) 


(1) Sailiijiui.iiritv t>. UinoBhaiiauda, 4 U W. 
N. 4B2,4G4(18!Ml) 

(2) Hi'iiiiger n. Uioz,25B. 433, 463(1900); 
but see Annual I’laotioo, 1905, p. 171. 

(3) llamsay v. Bnyki, 30 C. 489 (1903). 

(4) Kisban Chanil r. Jagannatb I’rosad, 25 
A. 133 (1902). 

(6) iSliib Uopal r. llaldco, 2 A. 2114 (1879). 
(0) Nga Tba Ya v. Mi Klian Mbaw, 5 B. 
L. K. 371, 379 (1870); Vakatchand v, Advo* 


catii-General, 8 B. H. (1 K. at ji. 100 (1871), 

(7) Bhola l*erHliad v. Kara Lull, 24 C. 34 
(1896). 

(8) Gyananarida Aaram v Ki isto Chanilra, 
8 0. W.N. 404 (1901). 

(9) Ganendra i'. Surya Kant, 17 G. W. N. 
402 (1912). 

(10) Atbeappar. Ayaiina, 8 M, 300 (1884), 
and under Bunilar uiruumstaucCH ibc Bombay 
Hiah Court, lullowins tills dccisiou, added a 
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Caso (A) {b) is providiid fur by 0. XLl. r. 20, so far as tlic addition of a 
porson as rcmjiondcnt is concerned. The Court may in second appeal act under 
this rule, although the person added was not a party to the first appeal.(l) 
Under tlic Code of 1859 the (louxt exercised this iurisdietion under the section 
correspomling to the present onc.(2) Tlie Bombay High Court has held that 
the ttnirt cannot make any person a eo-appellant who was a party to the original 
suit but who did not appeal.(d) 

As regards case, (B), it is suftieiently established that the jiowers conferred 
by this section may be exercised under sect. 107 by a. Court of Appeal, and 
that by the operation of that section the piresent rule is apjdicable to the 
Appellate' Court. iSo an Ajipellate Court may strike out tlui name of any 
party improj)erly joined.(4) It may also add a jiarty and remand the suit for 
trial,(5) oi' without remand proceed with the appeal if the party added so 
d(^sires.(0) 

It is triK! that the Coui't in Mihin Jjal v. Imtiaz jMi,(7) obsei ved that “ a 
person who has be<m a stranger to the suit in the Coui't of first instance ought 
not to be brought in to the record of an appeal, unless he is brought in as a 
representative under the seedions applying to the bringing in to the record of 
a rc])resentalivi! in case of tire death of a piai’ty to the suit, or the devolution 
of title, Wlien an Apijiellate Court thinks it is necessary to have as a party 
before it in ajjpeal a person not appearing in a representative capacity and 
who is not a party to the suit in the Court of fir.st instance, the Appellate Com-t 
should, ill our oi)inion, remand the case to the* Court of first instance, 
direct f lial, Court to bring in the particular person as a defendant, or as a plaintiff 
;f he consented, give him time to file his statement and opportunity to 
produce his evidence, and try the issues raised between him and the 
ipposite side.” These observations, however, whieli were obiter dk-ta, must, 

pi'isun I'liuimng to lie im ii(lo|it('<t son : J^ak- Mashook, 15 W. K. 072 (1871); Nagui- Cbanil 
^liimiiai r. Sanliipa, 12 11. 22. Ihc first east' i\ Doorga lias Chowdhury, .11 W. 11. 137 
was rcfencil to in Kadu- c. .\lutliu Krishna, (1869). In Kowul iSahao r. Issur Dyal, 
2(1 iM. 230, 231 (1902), and dissontral from in 12 W. R. 334, 330 (1869), the Court, on the 
.Muhainniad Ilu.saiu r. Khushalo, 10 A. 223, facts,rcbist'd to strike out parties. Inivristo 
237 (1888), rcfi'mng to Harnarain Singh v. Sunkur Dutt v. Koylashnath Butt, 15 W. K. 
Khai'iig Singh, 9 A. 147 (1887). Sinee these 6 (1871), the lower Court was tlirceted to 
two last ik'ci.sious, the last paragraph was strike a iiersou’s name out of the list of 
added to a. 308 of the former Code, enabling defendants in the deeree, 
the Court under tliat seetion to join a jiersen (5) Thirtliasami v. (lopala, 13 M. 32 

claiming to Ix' the legal representative. (1889); Krishnabai v. Jonubai, 2 15. H. C. 

(1) Paya Kovamel, 19 M. 151 (1895); K. 310 (1865). 

dissented from tlhunni v. Lala Ram, 16 A. (6) Oyananenda Asram r. Kristo Chandra, 
5 (1893), conlra. 8 C. W. N. 404 (1901), In Patoshri Partap c. 

(2) Aobambah Paurey v. Rainaaboy Pau- Rudra Naraiii, 2U A. 528 (1904), the Court, 

rey, W. 11. ISO (1864). on its own motion, addeiba party ill appeal, 

(3) Vasudov r. Sabuthai, 10 B. 227 (188,5). even though the suit, so far as he was eon- 

(4) \ asudi'V e. Sabuthai, 10 B. 227 (1885). eerned, would have been by that time barred 
In Krishnabai r. Sonabai, 2 B. H. C. R. by limitation. 

310 (1865), the Court struck out, on apiical, (7) 18 A. 332 (1896). In Cliinmiu v. Ram- 

ui infant party ns jilainlilf and made her ehaiidra, 15 M. ,54, 56 (1891), the High Court 

Icfendaut. Seo Aiiiiuul Practice, 1905, diri'ctod the Subordinate Judge to add a 

J, 107 ; iSetoii, 974 ; Bucha Singh v, Mirsa party. 
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is submitted, be read iu cunneotion with the circumstanees of that case 
ider which a rcimand might have been necessary. In a subsequent 
3ci8ion,(l) the same High Court assumed that the Appellate Court might 
self add a new party, though upon such addition it would ordinarily 
ad in the absence of consent of the party so added be necessary to 
imand the case so that it might be re-tried in his presence. In Madhub 
bunder v. Bukte8uree,(2) the lower Appellate Court had dismissed a 
lit brought by a person on behalf of a minor without obtaining a cei'ti]5cate 
[ guardianship, and tlie High Court on special appeal allowed the minor who 
ad just come of age to be made a plaintiff. In this case the party 
as already on the record, and the suit which was originally instituted on his 
ehalf was allowed to proceed directly at his instance. Whore the receiver 
f an estate, under the permission of the Com't and on behalf of the parties 
itcrestcd in the estate, brought a suit by mistake in his own name, it waa 
eld on apjieal that the receiver having full power to institute the suit, and no 
bjection having been taken in the first Court, the error could be rectified without 
le consent of the persons interested or further notice of a)ij)eal.(3) A lower 
ourt cannot add parties after tlie suit has been carried out of it into the Court 
f Appeal.(4) 

“ May.”—The .section is thus permissive and not inij)erativc,{5) the matter 
sling in the Court’s discretion. As to the meaning of this word, sec notes to 
'reamble, ante. But notwithstanding that the Court has a discretion to act, 

: the case is one in which it should act, it ought to act. 

SpealJng of the expression in the corresponding rule of the Engli.sh law, 
esscl, M.R., in Wilson C]mrch,(6) said: “ It is absmd to say that the Court 
may ’ do so, if it did not mean that it was the duty of the Judge to add the 
arty if the proceedings were in such a state that the party could properly be 
ddod. 'I'he Legislature were obliged to say ‘ may,’ bci^ausc il. might be at 
ny stage of the proceedings.” And it is held there, as a general rule, that 
: the Court thinks that the effwt of non-joinder in a suit can be removed by 
laking a person a defendant, the Court should order him to bo so n)ade, and 
ot allow the. suit to be defeated on account of non-joindcr.(7) And the some 
iilc applies in this eountry.(8) And in Jonah Ali r. Golam Ag3ad,(9) Jackson, J., 
bserved: “ As to the defect of parties, it seems almost incredible that the 
udge should, when a suit is ready for hearing, and when he himself has failed 
0 take action under that section (corresponding to sect. 32 of the Code of 1882), 
ismiss a suit upon the technical ground that some persons having interest 
n the subject-matter of the suit have not been made parties. If it were at all 
leoessary, ii -.vm-s the duty of the Court to take action under that section, and 
ring the proper parties on the record.” 


(1) Habib JJaksh c. Haldou Praaad, 23 A 
07. 172, 173 (HWl). 

(2) 12 W. R. 102 (1809). 

(3) Juggiinn.ath Porshad ilutt ». Hogg, 12 
V. R. 117 (1809). 

(4) Rani Nidhoo Koonduo i\ Ajuudbya 
lam Kbari, 20 \V. R. 123 (1873). 

(5) Poran Muudul i\ Sham Chand Lhofic, 


1 W. R. 228 (1804). 

(6) 9Ch.D.!>52,atii.558. 

(7) Van Clclder r. .Sowerby, 44 Cb. i). 374, 
3iH. 

(8) Jonab All ». Culam Assad, 21 W. R. 
187 (1874), and see 

(9) 21 W. R. 187 (1874) 
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Thu power uoiifurrcd by this rule, which sliould be libeiBlly construed, 
is necessarily very wide. It should, however, be exercised in a reasonable 
maimer,(1) and the Courts ought to take care in its exercise. Thus, Markhy, 
J., in tlie case cited,{2) said: “To bring persons on to the record, whose 
iiilcrests arc iwt identical with citlicr plaintilf or delendant, lu'cessarily 
(■•(implicates the proceeilings, and greatly impedes the progi-es.s of the suit. 
Tliis disadavantage very frequently outweighs the advantages arising from 
linality oJ litigation, which is, upon the whole, the. best justification for bring¬ 
ing in fresh parties. This alone ought to make the Courts of first instance 
very careful in the exercise of the power granted by sect. 73 {now the present 
rule).” If euibarrassineiit or ineonveuienec will be caused, the ordei' will 
probalily not be made.(3) 

It i,s not [irofitable, however, in a matter of discretion to attempt to 
formulate particular rules lor its exercise. Addition has been refused, where 
it would have led to a great variation in the plaint.(4) Ueiie.rally, hut not 
always, the Court will in the exoreise of its discretion refuse to give leave to 
add a plaintifi when the result would he to introduce a new cause of action, 
and subject to tlie. rule enacted by clause 1, where the original plaintifi 
lias no' right of action, lie cannot by amendiiTcut under this rule, introduce 
a plaiiilill in whom there is a right of action and so make an entirely nesv 
ea,se.(,5) And gime.rally, care should he taken that the nature of the suit 
is not changiid.((i) But it was held in the under-mentioned case that at an 
early stage a person may be added as a iiarty, even tliougli Ihe addition may 
leaii to an alterafioii in tiie nature of the proceedings. I’lius in art action in 
ycrsonani against the owners of a vessel for damages caused by its collision, 
the ship has been added as a defendant. The vessed had not been impleaded 
originally, as at the time of the iustitutioii of the suit it was submerged in 
the harbour. It was contended that it was not comjietent to engraft pro¬ 
ceedings in personam upon proceedings in rem ; hut Fairan, J., said: “ The later 
deeisions afford no ground for tho eontention that at an early stage and in 
a proper case the initial proceedings caimot he amended so as to bring them 
into the form which they would have assumed in the first instance, Imt for 
the ship not being, or not being sujijiosed to he, amenable to the process of 
the Court.” (7) 

(1) Googlco Salino e. Prcralatl, 7 C. 148, 52, S4 (1881). 

149 (1881); Thakur Has r. I'lesiilcnt Muni- (4) Bklilia Siionduroe v. Doorgainiiid, 22 
eipal Co., 1890, P. R. No. 3(), cited in Hukm W. B. 97 (1874). 

Cliand, C. P. C. 445. (5) Annual Practice, 1905, p. 108, et ibi 

(2) Kalee Persliad Singh v. Joy Narain caans. So also a.s to introducing a new cause 

Boy, 11 W. R. 301, 305 (1809); and see ob- of action where this would be tho effect of 
servatioiiK of Phear, J., in Kartiek Nath r. adding defendant and would bo inconvenient, 
Cliumiuun Boy, 21 W. R. 50, 51 (1874). the Court will refuse 4o do so : Raleigh v. 

(3) Tho Germenio, 1890, P. 84; McCheauc (ioschen, 1898, 1 Ch. SI. 

V. Gyle-s, No. 2, 1 Ch. 917, 918 (1902); Bower (0) See Oh Ling Too r. Aukinifee, 10 W. 
f. Hartley, 1 (J. B, 1). 052, per MeUish, J., B. 80 (1808), in which the Court refused to 
and James, L.,1. as where by the addition of transform the suit iuto one for general 
new },arties (ither of the parties on the administration. 

record would bo ))rejudiced or hindered of (7) Bombay and Persia fS. N. Co. v. Hhep- 
their remedii's: Vidianada v. Sitaraiua, 5M. herd, 12 B, 237 (1887). 
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Tlie exBicisB of di.screl.ion must, of oourse, be of a judicial character, but 
will, as iu other case.s, not be interfered with on appeal, unless it is manifestly 
unjudicial and wroug.(l) It is independent of the restricdioiw imposed by 
law on the parties. So the Ccjurt may make the Oovermnent a party, even 
though the notice ixapiired by the Code has not been given, the absence 
of the notice not affecting the j)ower of the (lourt in any caBe,(2) An 
application to strike out or change the parties on the record should not bo 
made cx partc.{Z) And before, a person is added as a party, unless he. is in 
Court and eognizant of the proeeedings, a noliec may be issued asking him 
to show e.ause why he sliould not be so added, and the notiee should show the 
grounds on which either of tlu^ ])arties ajiplies to have him addod.(4) The 
rlefondant on roe(n‘d e.annot object to the. addition of any person as a defendant, 
ev(.n in a suit which has been instituted witli special leave required on account 
of the accrual of only a part of tlie cause of action within the jurisdiction of 
the Court. (5) 

“ At any stage,” etc.—The rule has been hero simplified. Tfie former 
section drew a di.stinction ((i) between orders striking out and orders adding. 
The former could be m.adc only on or before tlie first liearing, tlio latter at 
any time before tfie suit liad actually terminated (7) {vide post). And, further, 
while orders of the, first kind could only be made upon the application of 
tfie party, tlie latter o_i'd<>rs uiiglit have been made at any time. Both the 
English rule and the pre.sent section contain the words “ ul any stayc of 
the pncmlinys.” Under the last Code tfie words were “ al any lime,” and 
under tfie Code of 18,51) “ al any heariny.” Under the English rule it lias 
been field that there is jurisdiction to allow amendment, even after final judg¬ 
ment, as long as anything remains to be done in the action, though it bo only 
assossment of damages, though whether or not the Court will exercise the juris¬ 
diction will deiiend on the eireunistances of each ease.(8) Under the Code of 
1859 also, in Vakat Chand v. Advocato-(Jeiieral,(9) parties were allowed to 
be added after a decree had been made whereby the suit was relcn-ed to the 
Commissioner’s Office to have aeeomits taken and property sold. But when 
the plaintiff, after liis case had been gone into and some of his witnesses 
examined, applied to have certain persons made co-defendants, the Court was 
beld to have exeroi,sed its discretion properly in refusing to add them at that 
stage, even though “ they wore tlie parties from whom, it he got a decree, he 
would have to receive posse88ion.”(10) Under the Code of 1882, “ though 


(J) CJyuraie )saur Cliuiider, 2 W. R. 158 
(1865). 

(2) Balmokooiul i.ail v. Jirjudhun Roy, 9 
C. 271 (1882). 

(-8) Tildesloy v. Harper, 3 Cli. I). 277. 

(4) Ramnarain r. Moiico Eibeo, 9 C. 7:$5 
(1883). See 1870, Eng. W. N. 23. 

(6) Foolibai t. Rampratab Samrafcrai, 17 
15. 466 (1893). 

(6) See Abbaai Bogam e. Imdadi Jan, 18 
A. 53, 64 (1895). 


(7) Jotindra Mohan Tagore v. Bojoy 
Cliand Mahatap, 32 C. 483 (1904). 

(8) The Duke of Buceleugh (1892), P. 201, 
C. A. ; Annual Practice, 1905, p. 160, and 
vaaca there cited. 

(9) 8 B. H. C. R., 0. J. 96 (1871); ace 
caaca cited in Ahmedbhoy e. VuUeobhoy, 8 B. 
at)). 330 (1884). 

(10) Poran Mundul v. Sham Chand, 1 W.R. 
228 (1804). 
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sect :}4 limits tlie time iliu-ing wliicli tlie defendant may object as of right for 
want of parties, there is notliing in tlie Code to prevent liis applying at any 
tune to tlio Court to exeroiae its powers of adding persons who ought to have 
been joined, or to prevent the Court from exercising its power upon such an 
a[iplication.” (1) An order allowing a co-widow, who was not a party to the 
suit, to be joined in execution proceedings as a joint decree-holder was not set 
inside, as the Court (2) was not jirejiared to say that the Subordinate Judge 
had not a discretionary power at any stage of the suit. They observed, however, 
that the power was ro.strictcd to the inises in which joinder might be 
necessary for the adjudication of questions raised in the suit, and that in 
that case that period had passed; and that “ it is unusual and iiicoiivenient to 
allow a person, who might have ap 2 >lied before decree, to be joined as eo-plaintiff 
after decree, even if it be lawful to do so, where no interest has devolved and 
no int-erest lias been created since the institution of proceedings.'’ In Tihiini 
Singh c. Thakur Kishore (J) the suit was for a sale of the property under the 
liansfer of Property Act, and defendant’s minor brother and sons, who were 
lueinbois of a joint Hindu family, and inlerested in the property within the 
mcaniiig of sect. 85 of the Act, were added as co-defendants, on an ajijilicalioii 
by the (ilaintiff, presented eveu after a deeroc had been made against liim, and 
set aside under sect. 108 of the former Code, corresponding with 0. IX, r. 13 (..f 
this. If, however, it becomes necessary to enforce a judgment against persons 
who have acquired a title after it was made, this cannot be done by execution 
but an action must be brought for that purpose. (4) 

Upon or without the application.” —^This is an application, if made, 
of eitlier jiiirty, plaintiff or defendant. Though eitiier jiarty may apply, the 
result, of sucli application may vary according as it is made by either the plaiii- 
1 ill or the defendant. Thus, a person may sometimes be made a co-defendant on 
plaiiilifE B application but not on the defendant’s.(5) And, as a general rule, a 
person whoso right to join as a plaintiff is denied by the plaintiff nii the record 
should not be made a co-jilaintifl, though he may be made a defendant.(h) 
liie plaintiff is not, bound to make the application, even in cases in which the 
t.oiirt will usually allow iJte addition of a person as a party. iSo while the Court 
will usually sanction the addition of assignees jmidenle lile, the plaintiff is not 
bound to implead thciu.(7j A person may, however, be made a party without 
the application of lutlier party and on his own application, (8) tlie Comt acting 


(1) Kalo Khan «. Siva Ham, i88», P. It. 
No. p. 535,per Plowdon, J. 

(2) Lingammal ». Vonkatainmal, (i ,M. 327 
( 1S83) ; BOO also Sotish Chundor e. Nil Coinul, 
lie. 4,5, 61 (1884). 

(3) 1898, A. W. N. 12 ; s. c., 20 A. 188; 
and BOO Sotish Chuudor v. Nil Comul, 11 C. 
1.5, 51 (1884), in which it was Buggested that 
a party might bo added in execution jiro- 
o<s'(iing8. Ab to thi,B oaHo, boo Hukm Chand, 
_C. P. e. 44 4 «. 

(4) (JoodaJl V. HuBsoorio Hank, 10 A. 07 
(1887). 


(5) See Horwoll i>. London Omnibus Co., 2 
Ex. \). 3t>5; Loroculey ti. HaiTison, 1870, 
Eiig. W. N. 39. 

(0) (iooglco Sahoo v. Premlall, 7 C. 148 
(1881). 

(7) Umainoyi Burmonoffa r. Tarini Prasad, 
7 W. It. 225 (1807). 

(8) Oriental Hank Corporation e. Charriol, 
12 C. 042 (1886); Kabbaba v. Noorjehan, 13 
C. no (1886). Soo also ,\hmodbhoy e. VuUcc- 
hlioy, 8 B. 323 (1884); Khadar Kahob v. 
Ohotibibi, 8 H. iilo (1884); Vydianadayyan 
t'. Sitoramayyan, 5 M. 52 (1881). It was said 
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itself on the information of a tliird party. Tlic right to make the appliention 
contemplated arises with the necessity for making it.(l) A person may, how('ver, 
be added as a defendant to an interpleader suit, even if the plaintiff does not 
recognize any right in the party who seeks to be added to share in the thing in 
respect of which the interpleader suit is brought.(2) 

In representative .suits falling within 0. I. r. 8 of the Code, a person wiio 
is not a party on record is often made such on an application by himself; and, 
in fact, as 0.1, r. 8 states, the course to betaken by any one of tlic class|on behalf 
or against whicli a suit is brought, wdio desires to intervene, is by applying 
to be. made a defendant in person.(3) There is a eonsitierablc difference 
Ix't.ween the position of a person who is niadc a defendant on liis own applica¬ 
tion, and wlio is so made without any application of liis.V The former has to 
make out. a prima fiirir case before the. plamtiff can b(! asked to meet it; (4) 
but against the latter, tlie plaintiff has to prove his case, as against the original 
defendant,(.5) whose position as regards the burden of proof is not altered by a 
person being made a co-delendant on ids own applicsition.fb) It was bold that 
wlien tlic name of a per.son wlio bad been made a part-y was struck out, all tlie 
evidence produced by him ought, to be e,xcluded.'{7) The order giving leave 
|.o strike out. a defendant slionid ])!'ovide for his co,s'ts.(8) If when a, name is 
struck out the Court, lias not jurisdiction to try the erase, the plaint, slioiild he 
returned to be prcsciiled in tin'jirojicr ('oiirt.{!)) In a. suit (10) for possession 
of land bet ween persons, eacli of whom claiimsi to Is* the lessee of it, and t.lic 
les.sors from whoju tlicv alleged having deriveil their right re.speelively had been 
m.'ide parties, it ivas Jield that that lim! been <ione iinnee.e,ssaiiiy, as t.Iiere wa.s no 
(suisc of a.e.tion agaiii.st eilher of tbeju. and tlie Court ordered their names to 
be st.ruek out. And whej'e two persons in the same suit claim jire-emptioii in 
regard to tlie .sale, but without liaving any joint right, the name of one of lliein 
ought 1:0 be struck out.(11) 

in Moliindrohhonfluii v. Shosheebhooaim, 5 tt 
S82 (IS80), that this section dill not con- 
te.niplal.o any applieiation by l.he person ilestr- 
ing to tsi miclcit, but the Icarnctl .Jintge 
(Wilson, .r.) snliHiMjiicntly .stnied that tie did 
nol. intisid to lay down that a tliird party 
could not come in and ajiply. In the first 
case cited at ]i, (>4(). and the second ca.se at p. 

M. 

(1) llricntai Bank (Im porat,ion a. Oliarrinl, 

12 C. m 2 (l« 8 (i). 

(2) Halibabii. c. V'-orjclian. K! (\ £10 (fSSfi). 

(1!) See Watson , Cave, 17 Ch, I). Ji); 

Frasor v. ('oojicr, 2i ch. D. 718; May v. 

Newton, 34 Oh. U. 347 ; -anri s. 30, ««tc. 

(4) .fuggodanund r. Hamid Kussool, 10 W. 

R. ,72 (1808); Bhyrnbnath r, Mahesh Chim- 
der, 13 W. R. 108 (1870); Raima Kundu r. 

Adikunda, 7 0. L, R, .700 (1880). 

(5) Ram Tarnck (Ihosal r. Radlia Buliah, 

1.7 W. R. 97 (1871). 

(I!) Konjul Sahoo v. Oiiron Bukah Knoer, 


13 W. ft. 302 (1870); Hiikm Ohand, O. R. 0. 
449; and sis* ib. as to ajipiieation h.y 
foreigner, ami Annual Practice, 190.7. p. 107. 

(7) Rneha .Singh r. Mashook All. i-7 W. R. 
.772 (1871); the name was st.ruek out. by the 
.Apjtullatc (lourt.. 

(8) Wynier e. Drslds. II C. It 438. See 
also as to costs, Amos r. th'rnc Ray Pavilion 
Co., .74 H T. 204. 

(9) iShridhar r. tlhima, 10 ]t. R. C- R. 
17 (1873). -As to striking out, si'e in arlditiou 
to cases alrearly eitrsl, Rukliawat Aii v. Kivitro 
Tewari, G N. W. P. 208 (1874); .Syed Hosscin 
All r. Abdnr Rahim, 7 V. W. N. 729. .731 
(1903). 

(10) Nagur Chand v. Doorga Has. 11 W. R. 
137 (1809). 

(11) BuruMulr. RadhaKishen.lS.Sl, P.R. 
No. 3; Khawas Khan r. Rasal Khan, 18tt4, 
P. R. No. 29, cited in Hukm Ciiand, C. P. 0. 
443. 
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As to the exerciec of powers under this section on appeal, ndr. ante, p. 661, 
“ Court.” 

The terms will bo such as the Court thinks just under the particular circum¬ 
stances of the case. So the Court, has imposed the term that tlic person added 
as a defendant should consent to be bound by all the previous proceedings 
in the suit in the Court, and by any order that the Court niiglit make as to the 
costs of those proceedings; (1) as without such consent the evidence already 
existing on tlie record could not be used against him.(2) So also a party has 
been added who consented to be bound by the preliniinary judgment wJiidi 
had already been passed, the Court directing that further proceedings were to 
be carried on against him in the ssime manner as if lie, )md been an original 
dcfe.ndant.(6) An order has been jnade for adding a Bark ns defendanl on 
its undertaking, if the Court should so dins;!., lo jaiy its ova costs and tlio,se 
1)1 t.he other party to the action, to enter njipearanco at once, to appear on 
motion for jiuignienl next day, and to waive (juestions of foriii.(t) And the 
Court has offered on the, defendant’s application to add a. person as a co-defendant 
against the wisli of the. ])lainlifT, if the defendant would indemnify ])]aintitT 
against, liis costs.(b) A Court cannot of its own motion add a Keeeivev as a 
defendant, vvlien the. leave of (lie Court ajipoinling the Reeeirer has not. linen 
obtained.(fi) 

Striking out.—Further, no name could be struck out by the (lonrl nuo 
iiiiihi witliout an application from a party, nor at the trial, but only on or before 
the fust lieariiig. I’lius, where a suit was dismissed against one of the defenilanis 
some t ime after the issues were set tied,the order was set, aside as ilh'gal.ff) And 
till' name of a. person who had i)een added as a defendant after the first, liearing 
eoiild not be struck out in any ea.sig even if a notice could not be sen ed on liim 
on ae.eoimt of the non-diseovery of his whoreabouts.(8) If jiorsous iinpropeiiy 
joined do not move to be struck out and take a part, in the defeiiei., t hey may lie 
held liable jointly with the other defendant, for costs of the act ion.(ft) And where 
a. defendant ]ia.ving put in a statement of defenee apjilied to liave his name 
struck out he was refused his costs, as he had not a.p)ili(Hl at the first, possible 
nil iinent.{B>) 

This distinction between onlei-s striking out and orders adding ]),irties 
lias been abolished and either class of order may now be made before, on. or 
after the first hearing at. any time, and either upon the ap]iliea1ion of the part.y 
or of the Court's own motion. It. will be observed that the words in the second 
jiaragraph of the former section “order that any plaintiff he made a defendant 
or iJinl any defendant he nmde a fluintiff'' do not now' a])jiear; but the same 


(]) ,\hmo(t1)lioy VnllceWiny, 8 B. 323, at liS3 (limi). 
p. 338 (1881). (7) Biiiga Rwlili T. Mailavti Rau, 20 M. 

(2) Watflim e. Hnrgiibind, 22 W. R. 35 3(t0 (IHiMj); anil see Khailar e. Chotitiibi, 8 B. 

(1874), j>n Witter, .1, l>U> (1881). 

(3) Ite Dracup, W. N, (1892) Knj{. 43. (8) Alibasi Begaiii e. Imilaiti ,Ian, 18 A. 53 

(4' llebent.nri. (tirporatlon e. Murrieta, 8 (18115). 

'rime.s Rep. 4115. (9) Twinbertow v. Braid, W. N. (78), IfiO. 

{,'■>) 7»«Ham»im. 2<)b. 341)(18»7). (10) Vallanee n Birmingham Ijind Corp., 

(5) Jatindra p. Barfaraj, 14 0. W. N. 2 (!. 1). 309. 
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powdi’ lo order tliis remaiiiR, as in such a case a Court would strike the party 
off tlie side of the suit in wliich he liad been placed and re-add him on the opposite 
side. Such a transposition is made frequently in, though not confined to, 
partnership suits.(1) Thus, in Edulji Muncherji «. Vulleebhoy,(2) the plaintiff 
wished to withdraw, and ten of the defendants supported his application; 
and on the application of two of the other defendants, the Court allowed them 
to be made plaintiffs, and the plaintiff to be made a defendant. A defendant 
wlu) has a.s.signod all his rigliPs in the subject-matter of the suit, and IiUlS no 
longer any interest in it, has no right to be made a co-plaintiff.(3) 

“Ought to have been joined;” “or whose presence may be 
necessary.”' -No provisions have been laid down in the Code .as to the persons 
wlio ought to be joined, or who.s<‘ prescnc.e may be necessary before the Court, 
and the question must be determined on general princijdc.s with refcrrnice to 
tire object eontemphitcd by the ride, which i.s “to enable tlie Court effectually 
and completely to adjudiiailc upon and settle all the. <jue.sl.ions involved in the 
.suit.” OrJicr sections may, however, be considered to furnish a guide to tlie 
Court in the exorcise of its discretion under this Tule.(4) 

In the word.s of Lord lledesdale, “All persons materially interested in the 
subject ought generiilly to bo parties to the suit, plaintiffs or defendants, 
however numerous they may be, so tliat the Court may lx; enabled t.o do 
oomjdeto justir^e b}' deciding ujmn and settling tlie rights of all persons 
intei’c.sted, and tliat the orders of the Court may be safely executed by 11io.se 
who are compelled to obey them, and future litigation may bo jirevenled.” (.o) 
Lord Hardwiche observed that “the general rule is that you must have 
.all parlies before the Court who will be neees.sar}' to make the determination 
eoraplcto and to quiet the question.” (ti) Lord Ljudlmrst,, in Hmall Att- 
wood.(T) said that “the general rule is that all persons who are interested in 
the que.stion luusl bo parties to a suit instituted in a Conrl. of Equity.” A 
similar jrrineijrle i.s exjiressed in ('omyn's Digest, nanudy, “that all ooircernod 
in the demand ought to be made jrarlies in Equity. Not all cnncenied in the 
subji'ct-matter, respecting wliicli a tiring is demanded, but all eonci'trred in 
the very thing which is demanded, in the malfor petitioned for, in the prayer 
of the bill, or, in other words, in the object of the .srrit.” Eut a pcr'soit who 
has no interest should not be added, but only those who,so elaijns must 
necessarily lie taken irtio consideration before deciding on the plaintiff’s 
title.(8) 


(1) See ... .Tnnubai, 2 It H. C. 

K. 310 (1865). 

(2) 7 B. 167 (1883). 

(3) Sayad Abdul Hull Gulam Jilani, 20 
B. 077 (189.5). 

(4) Naraini Kuar r. Durjan Kuar, 2 A. 
738 (1880). 

(5) Mitford on Pleading, 164. 

(6) Pooro V. Clark, 2 Att. 51,5. 

(7) Yongo, 468. See Ram Taruek v. 
Eadha Bullab, 15 W. B. 97, 98 (1871): “ All 


jrerHons are to Ixr made parties who arc either 
legally or equitably interefdcd in the eubjoct- 
tnattcr and result of the suit; ” Joy Gobind 
Dus c. Gitureeproshad Rhaha, 7 W. R, 201 
(1867); Rajendrmiath Butt p. Shaikh 
Mahomed, 8 C. at p. 50 (1881). 

(8) IChajah Abdul Gunneo p. Pogose, 12 
W. R. 436, 438 (1869); Government v. Fer- 
gUHSon, 9 W. R. 159 (1868), nor of a person 
against -whom no relief is sought: Sumo 
Moyee v. Bykunt, 26 W. R. 17 (1876), 
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The rule refers to two classes of parties—those who are indispensable and 
necessary, that is, those who “ ought ” to have been joined ; and proper parties. 
Necessary parties defendants are those without whom no decree at all can be 
rendered ; proper parties defendants are those whose presence renders the decree 
more effectual; and nil the proper parties are those 'by whose presence the 
decree becomes a complete determination of all the questions which can arise, 
and of all the rights which are connected with the subject-matter of the con¬ 
troversy.(1) As a general rule, if the plaintiff applies in proper time, he is 
entitled to have a person added as a defendant if he had been entitled to join 
him originally.(2) 

Under tiie corresponding section of the Code of 1859, it was one of the 
e.s.scntial conditions of a person being added as a party by tlie Court, that he 
should “lie entitled to" or elaini “some sluirc or interest in the subject- 
matter of the suit." It was not easy to determine what was the character of 
the interest which would satisfy the requirement of the rulc.{.3) It was held 
in some cases (4) that only such a person might: be added as a parly under 
th.it section .as sliould have, witii either of tlie parties a community of interest, 
siieli as that of a joint owner, or a superior intere.st, such as that of a kndloril. 
or an inferior interest, .such as that of a lenani, or a substituted interest, such 
iis that of the next of kin after a Hindu widow; (5) and that the ini.erest of 
the person should not be sue.li as would exclude the parties altogetfior from 
any .share or intere.st in the subjeet-malter of the suit, as in such a ease it would 
of course be \'ery unlikely that, new issues—wliieli <io uot. coikmu'H l.he 
original parlies -.sliould not .arise, and that the party so claiming'should be 
“likely to be .affected bv the result," (G) and tlius fulfil the second require¬ 
ment of the rule under the Code of 1859, ])erinitting the addition of persons 
as jiarf.ies. Thus, when a person was made a parl.y on Ids alleging that, he 
was t.lie real proprietor, and the plaintiff only his beuamidar, his adilition as 
a. jiarty was iield to have been wrong; as the issue tlius raised rvas foreign to 
the sHit.(7) And it was held “ tliat upon a .suit, brought hr a person ckmi- 
ing as landlord for arrears of rent, a third person is not to lie allowwl to 


(1) KoahaTraiT) r. Ranuhlmd, 15. 15G, 
](il (l‘K>r>). 

(2) Bu(l(lrc(‘ Doss M. TToarf', 

8 (;. 170 (1881). 

(3) Hukni Cliand, (!. W 0. 4r)G. 

(4) Soc Kalipraahad Hingli v. dai Naraynn 
Roy. 3 n. L. H., A. C. 23 (1800). 

(/>) Hoc as to addition of ]wtk«i claiming 
nndoT the defendant, J^aroda Pershail r. 
Kylash Ohiindor, 7 W. R. 315 (1807); 
Gudadhur Chatterjo f. Raj Krislo Roy, 13 
W. R. 73 (1870). 

(0) As to the moaning of this term, see 
Nga 'I'ha Ya v. Mi Klian Mhaw, 5 B. L. R. 
371 ; ForguHson v. Government, 9 W. R. 159 
(1808); Kalce Pershad Singh v. Joy Narain 
Roy, 11 W. R. 301 (1869); Ahmed Hossein 
V. Kliadija, 3 B. L. R., A. C. 28 n. ; Konjul 


Sahoo r. Guroo Buksh Kftocr, 13 W. R. 362 
(1870); Ram Taruek r. Hadha BuHah, If) 
W. R. 97 {1871); Dukhoena Mohun Hoy v, 
Amcorooddocn, 12 W. R. 247 (i8(i9). 

(7) Riighoo Nath v, Byjnath, 24 W. R 
349 (1875); and generally as to a person 
claiming adversely to the parties not being 
matlc a party, set! Joy Gobind Das v. Gource* 
proHliofl, 7 W. K. 201 (1867): Puddoloehun v. 
liall Chand, 10 W. R, 283 (]8()8), In Joy 
Kishen i*. Roy Kislien, 16 W. R. 101 (1871), 
tho parties’ interest was held not to he 
advoTBo to plaintiff and defendant; soo pest. 
Persons should not be mmlo co-plaintifff 
unless their cause of action is the same as that 
oftbeotlior plaintiffs : (jovernmentw. Bowrk 
Uhoomiz, 2 W. R. 28(» (1865). 
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intervene, and by setting up a superior claiiu to tiie landlord’s title, to raise, 
as between himself and the original plaintifi, an entirely distinct question 
between new parties.” (1) In a suit for ejectment against a certain person, 
other persona not claiming through him should not be added as parties, as 
they cannot be aflected by the decision against him, and their addition would 
lead to issues altogether foreign to those between the original parties to the 
■ suit. (2) 

In an ejectment suit by a landlord against his tenant, the Court should 
not bring on to the record the person from whom the plaintiff holds the land, 
nor persons claiming to hold it from a third party, nor any such third party 
himself; (3) the Court observing that “ the case ougJit not to have been con¬ 
verted from a suit of one character into a suit of an entirely different character.” 
In shorty a person claiming adversely to both the parties should not be added as 
a party.(4) 

In an ejectment suit, the person from whom the iJarty in actual possession 
claims tlie holding may be, and is generally, made a party; but ho is not a 
nece.ssaiy jiarty, and it is wrong for an Appellate Court for the first time to 
direct the plaintiff to make him a defendant.(5) 

As to the interpretation put upon the expression “likely to bo affected,” 
.see the corresponding section of the Code of 1859, and ante. The expression 
is not used in the present Code, but under the corresponding English rule it 
has been held that it is only of persons who or whose property will be directly 
and legally affected by the defdsion, tliat the presence may bo said to “ bo 
necessary in order to enable tjic Goiu't eff<M;tually and completely to adjudieate 
upon and settle all the questions involved in the cause or matter;” and 
that a penson whose interest will be affected only indirectly and comjiiercially 
cannot be made a party.((J) 

TJic words “ whose 'pmetwe before the Court may be 'necessary ” are 
very wide, but every person who is in any way connected with the trans¬ 
action to wliich the, suit refers has not necessarily such interest in or in con¬ 
nection with the suit that lus presence must be considered to bo necessary for 
llic coniplete determination of it.(7) These words in tlie English rule have 


(1) I’rotap (Jliiinilor i;. Jogoudro Chunder, 
4 t'. L K. JU8, 171 (1878); and see Lodai 
Mollah r. KaUy i)ass Roy, 8 C, 238 (1881); 
Ciioolio Lai V, KokU iSingh, 19 W. R. 248 
(1873). In tiic following cases tlio intervenor 
was held t-i> b i '■ been properly made a 
party: Uoyal Uliaitd v. Nabin Chandra, 8 
,B. L. R. 180 (1891); 'vanhye Roy v. Hydor 
Rukbh, 25 W. R. 29 (1875); Chouraseo v. 
Bokhooree, 24 W. R. 350; Radhamonee v. 
Ram Narain, 22 W. R. 440 ; Tarini Kant 
V. Krishna Moni, 5 C. L. R. 179 (1879). 

(2) Kart'ic Nath v. Chummun Roy, 21 W. 
R. 51 (1873), the hcadnoto of which is in- 
ooirect: Ganu r. More, 10 B. 11. G. R. 429 
(1873). 


(3) Baukaran v. Auanthanai’ayanayyan, 20 
JL 376 (1892). 

(4) (.ooroo ProHunno Banorjee v, Guggun 
Chundor, 20 W. R. 383 (1873); Bircssur r. 
Jogondro Chundor, 24 W. R. 201 (1875). 

(5) Kashi v. Badashiv, 21 B. 229 (1896); 
dial, in Bhima Bout v. Uurga, 17 C. L. J. 
183 (1912); Sheikh Chand Pramanik v. 
Romoni Mohan Roy, 17 C. W. N. 1106 
(1013). 

(6) Moses V. Marsdon, 1 Cii. 487 (1892). 

(7) Hukm Chand, 0. P, C. 452. SoeSheva 
Kucr V. Kuldip Sahay, 1 C.W.N. xcx. (1897); 
Bhima Rout v, llurga, J7 C. L. J. 183 
(1912). 
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been held not to autliorize a plaintifi, who has no right to sue, to amend by 
joining as co-plaintiii a person who has such Tiglit.(]) The object is only to 
improve the position of tjic plaintiff on record, and not to allow the suit 
instituted by one person to be converted in a new suit by another proper 
por.son. TJio same view has bcicn taken in this country, it being held that a 
person can be added as plaintiff only in a suit which, tliough partially 
defective, is to sonu! extent properly instituted, and in which the original 
plaintifi has some title to Bue.(2) The (lourt should not add persons so as to 
introduce a right of action which previous thereto did not exist, (b) The rule 
under the Code, of 185S) also was the same ; and it wa.s often held that when 
the plaintifi had no riglit of action against the defendants, he could not 
mend his case by joining as parties to the suit other persons who had a right 
of action against theni.(4) In a suit by a purchaser of goods against the vendors 
for damages, on the ground tliat tlic bulk did not eurrespond with the sainple, 
the persona who had agreed to sell the same to tlieni cannot bo made partie.s, 
as, though their prp.sence woidd save gi'eat expense, and lucvont further litiga¬ 
tion, it could not be s.aid to be neeessary to an effectual and complete adjudica- 
tion.(5) In the eaws e.iteil, Pontifex, J., observed that the first vendor might 
l>e made a party under r. 18 of Knglish 0. !(!, but that had not been embodied 
in the Code, and that he was not at libeidy to construe this section as gi\'ing 
the jiower under clause 18 of 0. XVI. 

In accordance with the principles regulating the joinder of parties, it i.s 
a general rule that every person who has an interest in the subject, of a suit 
may be added as a party. The interest must, however, he an e.xisting one. 
Thus, in a suit by an adopted son against the widow for his father's proi)ertv 
in her possession, it was lield that a reversioner should not be made, a co-defendant, 
as lie had no interest at the time in the propert)', and his interest being contingent 
upon the death of the widow, it w'as a question wlietlier he would ever liave auy 
intero.st at all.(f)) But it is sufficient that the interest is in existence at the 
time of the addition, it not being necessary that the party added should liavc 
had a rigid at the tune of tlie suit, or should have derived a right from an original 
plaintifl.(7) There can thus be no ground for adding those persons as parties 
who, according to the original defendants, should be interesled in a portion 
of the property claimed, if the plaintiff withdraws his claim to that portion as 
against them.(8) It is on this principle that assignees 'pcndciitc lite arc in lUngland, 


(1) Wiicott v. LyuUH, 20 CL. B. 585. 

(2) Chuudor (Joomar Koy v, Goeool C'hun- 
(lor, ti C. 370 (1870); Dwarkaiiath v, GrisL 
Clniudor, 6 C. 827 (1881); BLauu Tukarani 

Kaslunatb, 20 B. 537 (1895). 

(3) Bwarkanath v. GrisL CLundf^r, aupra. 

(4) See Gopal Kaslii v. Raiuabai» 12 B. 
H. C. K. 17 (1875); Subbaiyar v, Kristnaiyar, 
1 M. 383 (1878). But though an action to 
restrain a nuisanco of a temporary nature 
must bo brought by the occupier: Jones v. 
ChapiJeli, L. R. 20 Kip 539; whoru the action 
is brought by the reversioner, permission has 


been given to add the former as eo-plaintiff : 
Brodcr v. Saillard, 2 Ch. 1>. 692, 

(5) Mahomed Badaha v. Nicol, 4 C. 355 
(1878). 

(6) Hukm Ghand,^0. P. 0. 453; Kristo 
Sunkur Butt r. Koylasnath Butt, 15 W. R. 0 
(1871). 

(7) Bhola Pershad Ram Lall, 24 C. 34 
(1890); as to addition of adopted son, see 
Paravaitani v. Ambalavana, 1 M. H. C. R. 
197 (1803). 

(8) Latorec Biboo r. Bukah Ali, 24 W. R, 
101 (1875). 
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as wull us ill this i-ountry, gonorally added as 2 >^ticK.(l) In a recent Privy 
Council decision wlioro a jiarty liad been juined as co-plaintifE, being, by virtue 
of an agreeuicnt witli the oilier plaintiflEs, a co-ownor in an undivided sliare 
of the pi'ojierty claimed by them, it was field that lie could not maintain the 
suit after the other plaintiffs had compromised their claim, for he had no present 
existing interest.(2) The necessity of the presence of persons other than the 
actual litigants on account of their interest in the subject of a 'suit generally 
arises in suits , by or against co-owners, including members of joint families, 
and specially in suits lor j)artition.(3) In suits against the karnavan by any 
member of tlic tarwad affecting the property or tJie rights of the tarwad, all the 
members of the larwad must be parties actually or construotively.(4) On 
a similar jirineipio in suits for partition of any property all (he co-sharers must 
be parties.(5) The same jiririciples apfily to a dissolution of partnership, and 
in ease of the death of one of the partners, his representatives must be impleaded 
as pii rties in a suit between the remaining paidnerslor the taking of the uccoimtB.(6) 
In a suit by a bonamidar tlie real owner or his assignee may be added.(7) A 
mortgage bond was executed ostensibly in favour of R, but J was the real mort¬ 
gagee. A suit was brought by R, the benumidar, (o enforce the bond ; J, (be 


(1) llulviii C. P. U. 454; Ahincd- 

biiuy Vulloublioy, 8 H. (1884); llhola 
Pcraiiad v. Kara Lull, 24 CL 31 (1897); 
< 'humlerkint Mookerjoe v. Kanicijomar 
Kooiidu, 13 11. L, 11. 530 (1S74) [assign- 
mout of sharo in ])roc(‘odH of HuitJ; as 
to limitation in 1-hc case of substitution of 
assignocs, soo Harak (Jhand t'. Doonatli 
Sahay, 25 0. 400 (1807); Maiiadov v. I3ali.2(i 
B. 730 (1902); Mitra’s Limitation, 4tli ed. 
p. 701 ; the proper practice is to add and not 
substitute the asbiguco: Juddooputteo r. 
Obundcr Kant, 0 W. K. 300 (1808); Sbushee 
Bhooaun v. Muddan Mohun, 2 C. L. R. 297 
(1878). 

^2) Basaiit .Singli v. Mahalar Prasad, P. CL, 
35 A. 273 (1013); discinguisluiig Achal Itain 
V, Hii'/dm Husain KIuiu, 32 1. A. 113 (1904); 
27 A. 271. 

(3) Mamnmli r. Pukki, 7 M. 428 (1884); 
Moidm Kidii Ivri.Himan, 10 M. 322 (1881). 

(4) Hukm Oil :-d, C. P. 0. 454, and sec 
IT. 4, 9, ante and 

(5) Ohudasama v. Partapsang, 28 B. 209, 
214 (1903 ); Lakhmicband v. Kaohu Bbai, 
35 B. 393 (1911); Kali Kanta v. Gouri 
Prosad, 17 C. 900 (1890) [all the sliaros must 
bo before the Court]; Torit Bhoosun v. 
TaraproBonuu, 4 C. 756 (1879); Pahaladh 
Singh V. Luchmunbutty, 12 W. R. 256, 269 
(1869); Parbati Churn Deb v. Am-ud-deon, 
7 0. 577 (1881); Pandurang r. Bhaykar, 11 


B. H. (5. a. 72 (1874); Udarain c. Kanu, ib. 
76 (1875); Jslnvar (’liundiT l\ Ram Krishna 
Dus, 5 (L 902 (1880) [apportionment of 
rent; co-sharors j^articHj; Obhoy Gobind r. 
Hurychui-n, 8 G, 277 (1882) [suit for enhanced 
I'cnt; co-sharers partial ]; Timappaya v. 
LaksimiLiiarayaua, 6 M. 284 (1883); Ohandu 
V. Kunhanied, 14 M. 324 (1891) [suit for 
])oasosRion of share in property of a Mahome- 
Han family ]; Sroonath Chundcr v. Mohesh 
Chumier, 1 C. L. R. 453 (1878); Annoda 
Churn Roy v. Kally (Joomar Roy, 4 0, 89 
(1878) [apportionment of rent; co-sharers 
j)w4iefl]; Mohindrobhoosuii v. Shoshee- 
bhoosun, 5 G. 882 (1880); Sadu v. Ram, 16 
B. 608 (1892) [mortgageo ; pui'chaserj. 

((>) Ramlalv. Lakliraichand, 1 B. H, U R. 
App. 51 (1861). As to parties in a suit 
to recover a jjartneryhip d(5bt, yee Motilal v. 
Ghellathai, 17 B. (> (1892); Vaidyaiiatha v. 
Ghumasami, 17 M. 108, 117 (1893); Dovi 
Das V. Nerpat, 20 A. 365 (1898); Ram 
Narain v. Ram t3iundcr, 18 0. 80 (1890); 
Lutchmanen v. Siva Pi'okasu, 26 0. 349 
(1899) [joint family busint^ss]; Imam-ud-diu 
V. Liladhur, 14 A. 524 (1802) [suit for 
damans for breach of contract of service]; 
Alagappa t\ Vollian, 18 M. 33 (1894) [rcloaso 
of certain partners : suit by creditor against 
others]; Murlidhar t\ Ram Pratah, 1 C. W. 
N. xii. (1896). 

(7) Bco notes tu r. 1, anie. 
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real iriortgagce, made over the debt on a date previous to the suit, but executed 
Jlio formal deed of assignment on a date subsequent thereto. The assignees 
were then added as plaintifis to the suit. Hdd,{l) that a benamidar may sue, 
and that tlie assignees were rightly added as plaintifis under this section. Held, 
also, that the section corresponding to this rule was wide enough to meet every 
case of defe(d. of parties ; and, further, that the power to add parties must 
be e.xe.rcised with reference to the interests which those parties have at the time 
wlien tile addition is being considered.{2) 

In tlie following cases joinder was said to be necessary or proper,(3) or 


(1) Bhola Perehad r. Ram Lall, 24 C. 34 
(isnii); distiiiguialung the iiaeo of Chunder 
C^oomar Koy r. Gocooi (Jhunder iihutta> 
churjoc, (i C. 370 (1870). 

(2) Ib. 

(3) SnUfi by and ayaimt Hindu? «,■< niich: 
iWavartani i\ Anibalavana, I M. H. G. 11. 
107 (1803) [suit by widuw; nubaequent 
adoption ; adding of adopted son]; Byreddi 

Chitma, 0 M. 331 (1883) [suit by father; 
bis transportation ; sons added]; Dayahhai 
v. Gopalji, 18 B. 141 (1893) [who should sue 
after death of manager; addition of co- 
shareiB]; Gokool Peraliad r. Etwaree, 20 
W. Jt. 138 (1873); Nundun Lall r. Idoyd, 
22 W. H. 7i (1874); Balkrishna v. iyuniei- 
liiUity of Mahad, 32 (ISHTi); HariGopal 

(Jokaldas, 12 B, 1C8 (1887); (’hundcr 
('howdhry r. Macnaghteii, 23 W. R. 386 
(1875) [members of joint Hindu family or 
other eo-owneis must join in suit to recover 
joint property]; Rajendronath Dutt r. 
Shaikh Mahomed, 8 C. 42 (1881); Bochu 
Ind if. UUuIlah, 11 0. 338 (1KH5) [as also all 
H(‘baitH and mutwallmj;' Gurulingaswamt v. 
HatiuilakHhamma, 18 M. 53 (1804) [suit by 
remote reversioner; nearer roversioiicr 
added |; Mammali v. Pakki, 7 M. 428 (1884); 
Moidin v. Krislmaii, 10 M. 322 (1887) Isiiit 
by ineinlior of Malabar Tarwad against 
•KarnavanJ. Huitu in respect of mortgages: 
Sorabji v. Rattonji, 22 B. 701 (1898) [suit 
for forecloBuro; prior mortgt^e necessary]; 
Sukbawat Ali v. Kesho Tewari, 0 N. W. P» 
208 (1874) [suit for redemption; persons 
interested in accounts necessary parties ]; 
Eagho Salvi r. Balkrishna, 9 B. 128 (1884); 
Bhandin t>. Shokh Ismail, 11 B. 425 (1887); 
Dattaram v. Gangaram, 23 B. 287 (18^) 
[suit for redemption; all jiersons interested 
in equity should bo parties]; Att.-Gon. t>. 
Nittingbourne, L. R. 1 Eq. 036 [as also in 
case of foreclosure or enforcement of vendor's 


JienJ; Hughes n Delhi Bank, 15 C. 35 
(1887) [or to determine rights of eon- 
tending mortgagees]; Ibn Husainv. Raindai, 
12 A. 110 (1889) [or for contribution] ; Par- 
satam Raran v. Mulu, 9 A. 08 (1886) [doatli 
of sole luortgageo leaving several heirs; who 
can sue]; suit for /nutation of names, Virasanii 
V. Baiua Doss, 15 M. 350 (1891) [collector 
nccessaryj. Heat Law ; suits by cv-sharers : 
Manohar Das c. Manzur Ali, 5 A. 40 (1882); 
Murlidhar r. Ishri Prasad, 6 A. 576 (1884); 
Tara Chunder a. Ameer Mundal, 22 W. R. 
394 (1874): Guru Mahomed t\ Moran, 4 C. 
96, E. B, (1878) [suit for fractional ]U‘oport[on 
of mitj; Biudu Bashiui Dasi a. Pcari 
Mohun Bose, 20 0. 107 (1901) [adjustment of 
proportionateshareofrent]; IshwarChunder 
Dutt V. Ram Krishna Dass, 5 U 902 (1880), 
F. B.; Obhoy Gobind Chowdhry v. Hury- 
ehum, 8 0. 277 (1882) [apportionment]; 
Bheckoo v. Oomarkhan, 1 N. W. P. 230 
(1869); Doorga Prosad Mytec r. Joynarain 
Hazrah, 2 0. 474 (1877); Rashbhari Mukherji 
r. Sakhi Hundari, 11 C. 644 (1885); Jogcmlro 
Chunder Ghoso v. Nobin Chunder, 8 C. 353 
(1882) [enhancement]; Abdool Hosscin v. 
Ijall Chand, 10 C. 36 (1883); Santio Ram i\ 
Bykunt Parya, 19 W. R. 280 (1873) [measurc- 
ment]; H'ulsi Panday Lala Bachu Lai, 12 
U L. R. 223 (1883), F. H. ; Doli Rati - 
Ryed Jkram, 4 L. E.. 63 (1879); Haron<’ * 
Narain v. Moran, 15 C. 40 at p. 40 (I8f , * 
Ebrahim Pir v. Cursotji, 11 B. 044 (18 j 
Balkrishna v. Moro, 21 B. 154 (1896) 
ment]; Hridoy v, Mohobutnessa, 20 C. 281 
(1892) [when patnldan proper parties]; 
Moheeb Ali v. Ameer Rai, 17 C. 538 (1890) 
[application under s. 168 of Bengal Tenancy 
Act], When Government a necessary or 
proper party: Krishno Lall r. Bhyrub 
Chunder, 22 W. R, 52 (1874) [to obtain settle- 
nmnt of Chur]; Cannon Bissonath, 5 C. 
li. R. 154 (1879) [to recover Chiu’ Laud 
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unTi(H;eHflary.(l) Ah regards tlie effect of the absence of parlies, if ilic Kuil 
cannot properly go on without adding a party and tlie plaintiff proceeds not¬ 
withstanding objection, the suit must be di8missed.(2) 

Questions involved in the- suit.” — ^It has been said that in deciding 
on tlie necessity of the presence of a person before the Court and adding him 
as a party, it is useful in ordinary cases to see whether tliere were questions 
directly arising out of and incidental to the original cause of action in which 
sijch person had an identity or community of interest with tlie origimil 


settled with defendant]; ^ardareingji r. 
Ganpatsingji, 14 15. 395, 399 (1899) [suit 
regarding Talukdari settlcmont in Bombayj; 
Nilkanthapa r. Magistrate, (I B. 070 (1880); 
Biilaram ?•. Magistrate, 0 B. 072 (1882) {'order 
for r(‘niovaI of obstruction from public roadj; 
Mahomed Israiln r. Wise, 13 B. L. 11. 118, 
K. B. (1S74) [suit to set aside settlement]; 
Oobindu (Jhandra Shaha v. Hemanta 
Kuraari, 8 0. W. N. 057 (1903) [suit to set 
a8i<lc sale under Public Demands Recovery 
Ael j; suit on ohligaUon hi/ hnrs of ohltgpp : 
Kuudhiya Lai v. Chandar, 7 A. 313 (1884). 
ParUu^Tship; suit by surviving partner: 
(robin Prasad v. Chandar Hhikhar, 9 A. 48G 
(1887); IJam Narain Nursing Doss v. Ram 
Chundor, 18 C. 86 (1890), ndc, mile, p,_ 564 ; 
Agency : Nga Tha Yah v. Mi Khan Mhaw, 13 
W. R. 443 (J870); Buddroe Doss v. Hoare 
Miller, 8 0. 170 (1881). Suit by legatee: 
Purshottam v. Kala (lovindji, 20 B. 30J 
(1901) [addition of other logate<>8]. Suit to 
declare, jjrojjerly not liable, to attachment: 
Durga Charan Sarkar i’. Jotindra Median 
'Pagore, 27 493 (1899) [other but absent 

(h'crce-holdersj. Suit for removal of trustee : 
iSailajananda r. Umoshananda, 4 C. W. N. 
402(1899). Benamidar : as to a benamidar’a 
right of suit in his own name, sec the matter 
discussed in Hukm Chand, Cl P. C. pp. 
373-375, and in notes to r. 1, ante; but 
whatever view may be taken of this right, 
any objection may be mot by the addition 
of the real uwic as beneficiary. 

(1) Soo followiiu eases: (hvernmeni not 
nece^ary party : Cluini Jjall v. Ram Kishen 
Sahu, 15 C. 460 (1888), F. B, [obstruction to 
alleged highway]; Goswami Ranchor v. 
Sri Girdhariji, 20 A. 120 (1897) [Civ. Pr. 
Code, 8. 14G; suit for possession of attached 
property]; Bal Mokoond Lall v, Jirjudhun 
Roy, 9 C. 271 (1882); Jahnnevi Ohowdh&rani 
V. Secretary of State, 7 C. W. N. 377 (1902); 
Balkishon Das v. Simpson. 25 C. 833 (1898) 


[suit to sot asiflc, sale for arrears of revonucj j 
Isajia V. Apasahob, 16 B. 049 (1801) [suit for 
declaration that plaintifT is Kadiin Naik of a 
village]. Suits against corporntiovs : Nubcon 
Chundor Paul v. Stephenson, 15 W. R. 534 
(1871); Syed Amcor Sahib v. Vnnkataruma, 
Mi M. 29(i (1892); Harsabai Mai v. Mahuraj 
Singh, 2 A. 294 (1879); Krisimayya r. 
Bcllary Municipal Council, 15 M. 292 (1801). 
Hindu familyf Hari Vasndnv i». Mahadu, 20 

B. 435 (1895) [loan from joint family funds]. 
Jlenl Suit: intervenorst vide, ante, p. 501, 
and as to N.W.P. lieni Act, 1881, see 
Madho Prasad v. Ambar, 5 A. 503 (1883); 
Gobind Ram v. Narain Das, 9 A. 394 (1887). 
Separate liegistration: Fischer v. Secretary 
of State, 26 1. A. 16 (1898) [suit against 
Government*, cancolling order of ; zemindar 
and lessees not necessary parties]. Specific. 
performance : Luckumsoy ik FazuUa, 5 B . 
177 (1880); Mokund TjiH r. Chotay Lall, 10 

C. 1001 (1884); Purmshattama v. Baju, 11 
M, 11 (1887). Prd>aie : Ward v. Hucklo, 12 
P. 1>. 110 [citing of j)eraon interested in 
intestacy], JJivorce: Ramsay r. Boyle, 30 
C. 489, 497 (1903) [intervention of alleged 
adulterers]. AdminialraHo7h: Dhunraj 
Broughton, 15 B. L. R. 296 (1875); Oriental 
-Bank v. Gobind Lall Seal, 10 C. 713 (1884) 
[misjoinder of third parties in possession of 
assets], 

(2) Ramsobuk v. Ram Lall Koondoo, 6 C. 
815 (1881) [suit on joint contract; all con¬ 
tractors not parties] ; Rajendronath Dutt t?. 
Shaikh Mahomed, 8 (I 42 (1881) [suit for 
p<^efision of property by trustees in which 
complete justice could not be done in absence 
of one trustee]; Durga Charan Sarkar v. 
Jotindra Mohan Tagorc, 27 C. 493 (1899); 
objection should be taken: Shirokidi v. 
Ajjibal, 16 B. 297 (1890), and a jXirson who 
refuses to join as plaintiff may l»o made 
defendant: Juggodumha v. Haran Chnnder, 
10 W. R. 108(1868). 
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pluinliff or tlcfenclanl.(l) The rule expressly provi(le.s for the addilioii, as 
l)artie.s, of persons “ wliose presence before the Court, may be necessary in order 
to enable, tlie Court to adjudicate upon and settle all the questions involved 
in the suit.” It has been held in some c,aseB, that only those questions 
are deemed to bo involved in the suit which arise between the original 
[laities; and that wlicre new questions will arise between them and any 
of.Jier person there is no justification for his joinder as a party.(2) On the 
same principle, it has even been held that if in an appeal a re.spondent 
dies, and on the appellant’s application the name of a person is eniered 
on the ri'cord as the respondent’s representative, another person claiming 
to be such rejirescntative in lieu of him cannot be impleaded as a parly 
under tliis section and S(x;t. 107, as the question of representative title, 
between the two persons is not a question involved in the suit.(O) In the 
case first cited it was held that the questions referred to in the, section must be 
questions between the plaintiff and the defendant, and not such as may a,rise 
between co-plaintiffs and co-defendants itUer se. In the second case the 
majority of the Full Bench held that a person who is not, in fact, the legal 
representative is not a person who ought to be joined, and that, if tlic section 
applied it would be the duty of the Court to decide on the representative title. 
Malimood, .1., di.ssented from the decision of the majority of tlie Court, and 
Jinld that: the applicant iiad “sliown a sufficient ca.se to entitle her to he made 
a respondent without the condition precedent of any dwision ” as to her 
representative title t.o tlie deceased. The .same view had been taken by Ihe 
Madras Ifigh Court,(4) in which Turner, C.J., observed “that wdiere, there 
appears a substantial doubt whether the person indicated by the appellant is 
the repri'scntative. of a deceased respondent or a repie.sental.ive for all purposes 
connected with the matters in litigation, and if a person other than the person 
indicated by the appellant. lays claim to the representative character and on 
good prima facie, groumbs, and where, if he be not allowed to join, llie intere.sis 
of the person entitled to tlie estate of the deceased may be prejudiecd, we, 
consider the Court ought to proceed under sect. .32 to make him a. [lart.y to 
the appeal.” 'Die Madras High Court lias in other cases also construed tlie 
e.vpression under comment in a broad sensc.(5) Thus,(G) a person who 
claimed 1o be jointly intoreslcd with the plaintiff in a bond on which tlie 
suit, was brought was lield to liave been rightly made a party ; Die Court 
observing that the acceptance of a constniction of tile words restricting them 
to questions het.woen tlie parties to tlie suit w'ould involve the addition of the 

(1) Noraini Kuar v. Duyan Kuar, 2 A. (3) Hur Narain Singh r. Kharag Singh, 9 

738,742 (1880). A. 447(1887); Muhammad Husain c. Kliua- 

(2) Hukm Chand, C. P. C. 4C1; sec follow- halo, 10 A. 223 (1888); and Vitim v. Hhimo, 
ing oases, in which addition disallowed: 15 11. 145 (1890), in which there was a dis- 
KaUatiBaie. Ram Batan, 18 A. 30tS(I89(>), of puto as to who was outilled to represent a 
person who olaimod by a titlo distinct from (Icceasod plaintiff. 

tliat uniler which partio.s to the suit claimod : (4) At.hiappa v. Ayanna, 8 M. 3(10 (1884); 

Hira Hand ii. Maya Has, 1894, P. R. No. 83, vide, aide, p. 561. 

cited in Hukm Ohand, C. P. C. 461; of a (6) Hukm Chand, C. P. C. 402. 

porson who in a .suit of one who claimed to be (6) Vydianadayyan v. Hitaramayyan, 5 

entitled to an interest in the property in M. 52 (1881). 

preference to the judgment-debtor. 
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words “ between tlie parties to tlie suit,” and tliat “ tliere can be few, if any, 
(jue.stionR whicli cannot be determined between tlie parlies to tbe suit one 
way or tlie other, and of which the determinution, if they be material, will, 
as between the parties to the suit, not be final; ” and “ on the other hand, 
the interpretation warranted by the terms would enable the Court to avoid 
conflicting decision.s on the same (piestion which would work injuBtiec to a 
party to the .suit, and finally and effectually to put an end to litigation respect¬ 
ing them.” In a suit against t.lie personal representatives of the obligoi’ of a 
bond, wlio was also tlie maimger of a mutt, it was eont,ended that the bond 
debt had been incurred for tlie tmitl, and the successor in the maiiagoinent wn.s 
held to have been properly made defen<lant.(l) The Calcutta High Court 
also took a broad view (2) of the expression in a case (3) in which certain lands 
belonging t,o a joint estate were held by one of the cn-.sharers under a 
private arningeinent and let out by him to jxUnidars, and on partition they 
were allott.ed to another eo-.sharer, who, in a suit brought by him against the 
tenants for rent, impleaded the palnidani as defendants in order that the. 
question of the te.nants’ liability might bo decided in their presence; and 
the (h)urt lield “ that, t.hey were properly made defendants in the, suit and 
that the ('ourts were justified in tiyii^ the question of the right, to receive 
tlie. rent, as bet wei'ii the plaintiffs and the palniJitrs,” and t.hat “ the trial 
of 1 hat question was in truth necessarj', in ortler to asoei-tain whether the relation¬ 
ship of landlord and tenant between the plaintiff and the tenant-defendants 
existed (w not.” The e.xpre.s.sion as used in the corresponding English rule 
also hati received a broad but .still a limited interpretation.(4) Thus it was 
said that the term “ involved ” was somewhat elastic, and might be. so eon- 
strued as to include a great number of subsidiary or collateral rights, but 
though it was difficult to define the meaning of it, there must be some reason¬ 
able limit.(.')) K.sher, M.R., said ; “T can find no case which decides that we 
cannot construe, the rule as enabling the, fkiurt under such circumstance,s to 
effectuate what, was one, of the great objects of the -Tudicatnre Arts, namely, 
that, where there is one subject-matter out of which several disputes arise, 
all parties nw,y be brought before the Court, and all those, disputes may be 
determined at the same time without the delav and expense of several actions 
and trials.” (6) 

Sub-rule (3). Consent of person added as plaintiff.— In the case 
of the addition of a person as plaintiff or as next, friend, their consent is 


(1) Thirtliasi, i.i r. Gopala, 13 M. 32 
( 188 !)). 

(2) Sen Hukm (Jhitnd, 462. 

(3) Hridoy Nat.h u. Mokobuta«*Bsa, 20 0. 
285 (1892). 

(4) See Tlukm Chand, C. P. C. 4U3. 

(5) Norris i'. Beazley, 2 0. P. D. 8(i. 

(6) Montgomovy r, PVy, 2 Q. B. 321 (1890); 
and in Byrno v. Brown, 22 Q. B. 1). 657, it 
was linifl to be ono of the chief objects of the 


rule “ to Becuro that, wliorcvcr a (yourt can sen 
in the trauBaotion brought before it that tlie 
rights of ono of the parties will or may bo so 
affected that under tbo forms of law othor 
actioiiB may bo brought in respect of that 
transaction, tbo Court shall have ptiwer to 
lirii^ all the parties before it and determine 
tho rights of all in one proceeding.’’ See 
Hukm (llxand, C. P. (I 464. 



TTTE code op OrVTL rROCEDURR. PmwScHisn. 

0. I, r. JO. 

]ieoossaTy.(I) Tho Hoction doos not, JiowevDr, require, uh does tlie Englisli 
rule,(2) tliat the oonBont should be in writing. The Court, if it thinks 
it ncc'essary to add a plaintiff, may stay the action until his consent is 
obtained.(3) Yule anle. 

Representative suits.— See notes to 0.1, r. 8. 

Sub-rule (4).—Defendant added; amendment of plaint- —This 
rule, wJiich corresponds with sect. 33 of the last Code, is taken from 0. XVI. 
r. Id of the Rules under the Judicature Act, but some confusion crept into 
tlic wording of that section in its modification with reference to the Indian 
law. Tjic words “ if 'previously fled ” thus appeared to be unnecessary ; 
and wliat was intended to be served on the new and the original deien- 
dant was evidently not only an amended copy of the su)n. 7 nonsf but an 
amended copy of the plaint.(4) The rule has now been amended so as to 
include service of a eopy of the plaint. The rule does not contemplate that, 
upon the addition {>f defendants to a suit, a cause of action difierent from that 
upon which the suit was founded, which mav liave occurred to the 
plaintiff against llie added defendants, should be added to tlie claim. All 
that it requires is, ti\at when u defendant is added the plaint sliould be 
amended in such juanner as may be neet^sary, and that an amended copy 
of the. summons and plaint be served on the defendants. The amendment 
tliere reft'.rred to is such amendment as is necessitated b)' the ad<lition of a 
defendant, and not such an aiuendnient as would add to or alter the nature of 
the suit as originally brought.(5) 

Sub-rule (5).—Subject to the proviaions.”- -This clause formerly 
commenced with the words “ AUparties whose names arc so added^ etc.” Accord¬ 
ing t(» a strict construction of the section, these words referred to all the 
previtms clauses of the section, and therefore also to cases in which the (lourt 
jiad ]nade a person a defendant of its own motion. The power of a Court to ad<l 
a party and the duty of that Court to dismiss the suit as barred by limitation 
are two different questions, and a Court may under this section add a party 
necessary to a suit, although it may be obliged by the Limitalioii Act to 
dismiss such suit after such party has been added.(6) It had, however, been 
held (it is submitted erroneously') that no question of limitation could be raised 
by a defendant who has been added by order of Court after the period of limita¬ 
tion. But it has been held by a Full Bench of the Calcutta High Court tliat 
a Court acting under the second paragraph of sect. 32 of the last Code is bound 
by the provisions of sect. 22 of the Limitation Act.(7) Sect. 22 of the Limitation 
Act, wliioli is the section generally applicable, does not apply where really new 
persons are not made defendants, but only the names of those already so arti 


(1) Umaauiidari v. Ramji, 7 (J. 242 (1882); 
if objection ia taken the proper course is to 
fnako the party defendant, ib.; and wo Be- 
liareo Lall Dobs r. Radba Nath Doss, 22 W. R, 
229 {] 874). 

(2) See cases cited in Annual Practice, 
1905, pp lfi8 ; and Cox f’. James, 19 Ch. 
D. fJ). 

(3) 8eo Candy p. Gandy, 30 Ch. D. p. 71, 


0. A.: Robert.s v, Holland, 1 Q. H. p. 009 
(1893), * 

(4) Hukni Chand, C. P. C. 408. 

(5) Hingu Lai v. Baldeo Ram, 24 A. 553, 
565 (1902). 

(6) Imam-ud'din v. Liladhar, 14 A. 524 
(1892). 

(7) Ram Kinkar v. Akhil, 35 C. 519 (P. B.) 
(1907); 11 aw. N. 3.50. 
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expressly mentioned, ns where a cleri<;al error is eraTpcted,(l) or wltere the persons 
are comprised in tlie designation given.(2) 

“Shall be deemed to have begun,” —^It has been pointed out (S) tlint 
it IS peculiar tlial, this provision is different from that in se(!t. 22 of the Indian 
Limitation Act, under whicli the suit is deemed to have been institutexl in 
regard to a person when lie is made a party. Tlie effect of tlie law of limitation 
in regard to the joinder of defendants under the present section is, that if the 
period of limitation for a suit against the added defendant shall have expired 
before the service of summons, and the claim against the original defendant 
is such as cannot proceed without joining as defendant the person against 
whom the claim is barred, the entire claim will fail even as against the original 
defendant. Thus a pre-emption chiim against one of the joint vendees will 
fail if the summons is not served on his co-vendee till after the expiry of the period 
of limitation for a suit for the claim,(4) even though the delay in the service 
may not be due to tiie plaintiff. Wliere in a suit a person is added as a party 
defendant at the instance of the Court after the period of limitation, sect. 22 
of the liiiuitation Act applies, .and bars the plaintifi'.s remedy as against the 
added defendant.(5) 

There is no reference in this section to the Indian Limitation Act in regard 
to persons joined as plaintiffs, but sect. 22 of the Act applies also to tlui case 
of joinder of a plaintiff, where the joinder is under clause 2 as well as when it is 
under clause, 1.(6) 

Appeal-—See sect. 101 and 0. XLIII. r. 1, and notes thereto. The Code 
of 1882 gave an appeal from certain orders under sect. .088, clause 2. All orders 
under sect. 32 were not appealable; but where there was no appeal the order 
might have been attacked under sect. .091 of the fonner Code on appeal from the 
final decree.(7) An order based on an erroneous construction of the section 
was held not subject to revision under sect. 622, corresponding with sect. 110, 
p()sl,.(R) A party who had assented to an order' could not, of course, complain 
of it in appeal.(9) Where an order .adding a defendant under this section was 
not appealed again.st, and no objection was taken thereto in the memorandum 
of .appeal, an oral objection taken on appeal to such order was disallowed.(10) 


(1) Manni v. Crookp, 2 A. 296 (1879); 
Peary v. Norendra, 37 I. A. 27 (1909); 37 
C. 229. 

(2) Pragi IaI v. Maxwell, 7 A. 284 (1885). 

(3) Hukm (^hand, P. C. 4GG. 

(4) HaliiJt-ul ■ r'l r. Achaibar, 4 A. 145 
(1881). 

(6) Ramkinkar Biswas v. Akbil Cliandra 
Chowdhuri, 11 C. W. N. 360 (1907); 35 
(X 519, F.'B. 

(0) See Fatmabai v, Pirbhai Virji, 21 B. 
580 (1897); Krishna Mekamperuma, 10 M. 
44 (1886); Jibanti Nath v. Gokool Chundcr, 
19 C. 7(i0 (1891) [defendant cannot made 
co-plaintiff after limitation period]; Harak 
Chand r. Deonath Saliay, 25 C. 409 (1897) 


[limitation applies to assignment after Kuit, 
nrfe anU, p, 662]. 

(7) Googlco Sahoo v. Promlall Sahoo, 7 0. 
148 (1881); SCO Ridhnath Sahoy r. Gopco 
Haiioo, 14 W. R, 90 (1870). 

(8) Rabbabai'. Noorjehan. 13 0. 90 (1886). 
As to action under tho Charter Act, fico 
Jucloopntl'CC V. Chundor Kant, 9 W. R. 309 
(1868). 

(9) Rakhal Doss r. Protnp Chundor, 12 
W. R. 455 (1869); Beer Chundcr Roy w. 
Shaikh Turaaezooddecn, 12 W. R. 87 (1869); 
Shaikh Lull Mahomctl n. Shaikh Pexir Nazur, 
18W. R. 112 (1872). 

(10) Hiinsi Lai v. Raniji Tiol, 20 A, 370 
(1898). 
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Undpr the present Ci)ile no direct appeal is given and the same rule as to revision 
will ap])Iy. Tile Code mii)', however, he ohjectc<l to in the appeal from the 
fill'll (hiei'oe under sect. 105, post. 

11. The Court may give the conduct of the suit to such 

Conduct of suit. -person as it deems proper. 

Conduct of suit. —Tliis rule was originally part of sect. 32 of the last 
Code wliifh referred to conduct of suit hy the plaintiff. The word “suit” 
does not ordiiwrily include defence, hut, according to the English practice, 
the conduct of the defence also is often given to one of the defendants; as for 
instance when a surviving partner of a partnership was made a co-defendant 
as one of the executors of a deceased partner, the conduct of tlie defoncp was 
given to tlio other exeniitor on the ground that the interests of tlie surviving 
partner might conflict with those of the estate of tlie deceased partner.(l) 
Apparently witli a view to adopt t.liat practice, the word “ jierson ” lias been 
Ruhstituted for plaintiff. 

12. (1) Where there are more plaiutiffs than one, any one 

Appeamnoo of one of of them may lie authorized hy any 

several plaintiffs or de- other of them to appear, plead or siet for 
fendants/oiof/ie/'s. other ill any proceeding; and in like 

manner, -where there are more defendants than one, any one or 
more of them may be authorized by any other of them to appear, 
plead or act for such other in any proceeding. 

(2) The authority shall he in writing signed hy the party 
giidng it and shall he filed in Court. 

Appearance by one of several plaintiffs or defendants. —0. III. 
r. 1 enacts tliat parties may appear and act t,hein.sp.lves personally in all suits. 
The jiresent rule provides for the .actual representation of a ])arty to 
a .suit, in fh(> course of its progress by another party on the same side, and 
0. III. 1 lastly enacts that a party may, unless Ihe (tourt otherwise 
directs, be represented by a steanger to the suit, namely, hy a professional 
adviser or by certain recognized agents specified in 0. III. i'. 2, post. It was 
hold under the corresponding section of the Code of 18.59 (sect. 115), that it 
was sufficient if the authority was in ■writii^, and that no general power of 
attorney was neoessary.(2) 

13. All objections on the ground of non-joi-nder or mis- 
Objections as to non- joinder of-parties shall be taken at the earliest 

Joinder or misjoinder. possible Opportunity and, in all cases where 
issues are settled, at or before such settlement, unless the ground 
of objection has s-uhsequently arisen, and any such objection not 
so taken shall be. deemed to have been waived. 

“ Objections.” —The objection dealt with by this rule is one for joinder 

(1) Peek II. Ray, 3 Cli. 282 (1894 ). 10.3 (1800). 

[' (2) Ambarara «. Himatsing, 2 B. H. 0. It. 
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or misjoiiidp]’ of ])artips. It, doos not refer to objections on the ground 
of want of .a cause of a(!tion or right of suit in the plaintiff, which may not be 
disclosed until the case has been proceeded with .and evidence has been 
taken.(1) In the case of objections with which the rule does deal, the 
question whether there is or is not a want of jrartic-s in any jjarticular case will 
depend on llie substantive law applicable to it. The nile of procedure does 
nothing more ilian provide that certain iailp.s of substantive law can only bo 
enforced or given effect to in a particular way or under pa-rti<!ular liniitat.ion.s. 
iSo while sect. 4.5 of the Contraet Act is a jn,att<‘r of substantive law, the rule 
includes an objection for want of a co-proniisec as a plaintiff, it being intended 
to b(! a rost.riction on the n’ght or ner’ossit)’', as the case may be, of joint-promisors 
or promisees to sue or bo sued together, just as otlicr limitation and procedure 
rules arc virtually restrictions on the exercise of rights which, but for them, 
would exist and be enforce,■i.blp..{2) 0. II. r. 7 enacts a similar rule as regards 
c.auHos of action. 

“At the earliest possible opportunity.”—The necessity for this 
j)rovision and that in 0. II. r. 7 is foimdcd on the fact tliat if the objection 
is t.'iken in time, tlic plaintiff ))iay take steps to join tlio persons wltose non¬ 
joinder may be objected to,{.‘5) or remedy the misjoinder of claims objeected 
to. The first hearing of a suit may, however, be the earliest opportuiiit.y a 
defeiKhint may have of raising the objection, which, if taken in the defen¬ 
dant’s written statement, cannot be considered too late.(4) But the 
grounds of objection must have existed before the first liearing, otherwise 
an objection could not have ireen made or waived. If it did not so exist 
an objection jn.ay be made after the first hearing at the earliest opportunity 
.ifter it, ciiiue iiiio existence.{5) Tlie time now fixeil is the settlement of issues. 
As poinf-ed out in the first of the cases last cited, “cases might occur in whicii 
se(-t. .34 would not prcvcnit the defendant from objecting to the want of a 
])rn]ier jairty even after the first henriiig, viz. where, after tlu! first hearing 
and before deerw', a co-parcener or remainderman or reversioner is born, or 
wlierc a woman (wlio is a piarlv) is married to n man who is not, a party 
to the suit. The olijecfion did not exist at or More the first hearing, and 
therefore could not have been made or waived by the defendant, and if 
he made it at llm earliest opportunity after it came into existence, he 
would have satisfied the spirit of sect. .34.” Tlie section has been amended 
.■iccordingly. 

If the oiqection is admitted by the plaintiff, the Court, .should, in the case 
of parl ies; act under 0. I. r. 10, and not dismiss tjic suit,(6) and the Court may, 

(1) Heiniger r. 25 B. 433, 467 (litOO), Co., 7 C. 594, 003 (1881). 

in which caso the di i, ot was in the iilaiutifT’a (4) Tmam-ud-(lini).Liladhar,14 A.524(I892). 

title and not merely in the omission to add (6) Modhe v. Dongre, Si B. 009 (1881), cited 

the real owner wKiise interest entirely ex- jiaat. Sco also Tniam-ud-din v. Liladliar, 

eluded his own. mtjira, at p. 526, where the Court roforrod to 

(2) iVr Powell, ,1., in Kale Khan v. Seva Irat did not decide upon the question of the 

Ram, 1889, ]’. H. No. 100; and in .Tadidla olieot of ignorance of tlie facts on which tho 

Khan v. Bhana Mai, 1882. P. It. No. 58; cited objection depends. 

in Hnkm Chand, C. P. (f 408, 469. (6) See Van GeUler v. Howorhy, 44 CIi, U. 

(3) Rajnarain p. Universal Life Assurance 374, and ante, p. 544. 
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wliere it ia jjossiblo, whether the defendant omits to object (1) or objects and 
tile plaintiff refuses to admit the objection, exercise of its own motion the powers 
given l)y tliat rule. If the objection when taken is not admitted by the plaintiff, 
and he does not apply to amend, but maintains the correctness of the plaint, 
and tlie Oourt, without immediately deciding the point, tries the case, and at 
its conclusion finds that the objection is good on facts proved by the defendant, 
(lie .suit must be dismissed.(2) 

“ Waived.”—Where an objection as to misjoinder (3) or of non-joinder (4) 
is not taken in the Court of first instance it will be disallowed in appeal, and 
the claim will be di.sposed of on the merits. In Dliirm Das v. Shania 
Soondri,(r)) the plaintiff widow made an adoption pending the suit, but the son 
wa.s not. made a party, and on an objection being taken as to that before 
t lie Privy Council, Lord Campbell spoke of it a.s “ a safe maxim for a Court 
of Appeal to be governed by, that an objection, which, if taken, might have 
been cured, and which has not been taken in the Court below, shall not be 
taken in the Court of Appeal.” And see now sect. 99. which amends the 
former sect. 578 so as to include, cases of misjoinder. The former section con¬ 
cluded witli the words “ by the defendant.” It was pointed out (0) that 
tliese words sliowed that the section did not limit the right of the plaintiff 
to add parties at any stage of the proceedings. Thus, in the case cited 
it was said; “ Often a defendant may be indifferent to the absence of 
persons who ought to be parties ; but it, nevertlieless, may be most 
important for the plaintiff to add them in order that they may be bound by 
the decree in the cause. The plaintiff may not, until an advanced stage in 
a cause, become aware that persons ought to be made parties who have not 
been so made. The defendant may be well aware that those ought to be made 
parties, but purposely lets the first hearing pass without objecting to tlieii' 
absence from the suit, and thus, so far as he is concerned, waives the right to 
object. But bis waiver of that objection would not affect the, absent parties, 
and a decree made in their absence would not bind them. Hence it is that, 
although sect. 34 limits the defendant’s right to object, the second passage of 
sect. 32 (corresponding with sect. 29), leaves it open to tlie plaintiff ‘ at any 
time ’ before decree to obtain permission to make new parties.” The words 
have now been omitted as unnecessary. 


(1) Imam-ud-din v. Liladhar, 14 A. !iii 
(1892), at p. 52«. 

(2) Hoydonath Bag e. Crish Chunder, 3 0. 
29, at p. 29 (1877); ItaniHcbuk v. Kamlall. (» 
( 1 . 823 (1881): Badri Das e. .Tawala Pershad, 
1891. P. R. No. 80, F. B.; cited in Hukm 
(Jliand, 0. P. C. 489; Kalidos v. Nathu, 7 
B. 217 (1883); in Arumugam v. Sundarajev, 
8 M. L. J. R. 3, the non-joinder in tlio 
particular case was hold not sufficient to 
justify dismissal. 

(3) Pakirapa ». Rudrapa, 10 B. 119, 122 
(1891); Tulsha r. Gopal Rai, 0 A. 032 (1884) 
rmisjoindcr both of parties and causes of 


action); Magalurie. Narayaim,3M.359(1881). 

(4) Paramasiva v. Krishna, 14 M. 498 
(1891); Moidinkutti v. Kriahnanj 10 M. 322, 
.^9 (1887); Hira Lai v, Ramju, 0 A. 07 
(1884); Purshottam v. Kala Govindji, 20 B. 
301 (1901); Uma Sundari Dasi v. Ramji 
Halclar, 7 C. 242, 244 

(5) 3 M. I. A. 229, 242 (1843); foil., Hari 
Sarani'. Bhubaneswari, 15 1. A. 195 (1888). 

(0) Modho V. Dongre, 5 B. 609, 612 (1881), 
per Westropp, C.J., though such application 
may be refused if made at a late stage and 
if inconvenient. See Mokha Harakraj r, 
Biseswar, 5 B. L. R. App. 11, 12 (1870). 



ORDER II. 


Frame of Suit, 


Every suit shall as far as practicable be framed so as 
to aRord ground for final decision upon the 
subjects in dispute and to prevent further 


Fmmu of suit 


litigation concerning them. 


2. (1) Every suit shall include the whole of the claim 

Sail Id include the which the plaintiff is entitled to make in 
whole claim. respect of the cause of action; but a plaintiff' 

may relinquish any portion of his claim in order to bring the 
suit within the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect of, or inten- 
Reiinquishment ol part tionally relinquishes, any portion of his claim, 

oJ he shall not afterwards sue in respect of the 

portion so omitted or relinquished. 

(3) A person entitled to more than one relief in respect 
Omission to sue lor of the same cause of action may sue for all 

one of several reliefs. qj. ^ny of sudi reliefs ; but if he omite, except 
with the leave of the Court, to sue for all such reliefs, he shall 
not afterwards sue for any relief so omitted. 

Ex'plamUion. —For the purposes of this ndc an obligation 
and a collateral security for its performance and successive claims 
arising under the same dbligatwn shall be deemed respeclively to 
constitute but one cause of action. 


Illustralion. 

A lets a house to B at a yearly rent of Es.1,200. The rent for the whole 
of the years 1!J0,5, 1006 and 1007 is due and unpaid. A sues B in 1008 
only for the rent due for 1900. A shall not afterwards sue B for the rent due 
tw 1906 or 1007. 

Previous provisiouB. —The terms of sect. 7 of the Code of 1859, and of 
sect. 43 of the last Code, so far as regards the first two paragraphs, did not 
vary materially. The former declared that “ every suit shall include the 
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whol(! of tlic clilim arisiiu/ out of the cause of action.” Tlic last Code 
substitutes the words " loJtich tin; plainliff is ciUilhd to fmko in respai </.”(!) 
and the clause “ hut a jdnintiff miy rcliwiuuh any portion of ids claim in order to 
brimi the sidt 'within the jurisdiction of any Court ” were added. The oases there- 
foi'c decided uniler the CWe of 1859 were in point,(2) so far us the,se two para- 
graph.s were concerned. The last two pamgraph.s were, however, new, and were 
introduced to do away with the view taken under the Code of 1859, that the 
jdaintiff, though prohibited irom splitting.his claim, was not bound to pursue 
all lii.s remedies at once.(3) This section in the Code of 1882 was thcrefow, 
iii this rcspcT’t, more comprehensive in that it provided that a person entitled 
to more remedhs than one in respcid of the same cause of action must combine 
all his rcmedie.s in the first suit, unless he obtained the leave of the Court to 
reserve, some of his remcdic.s for ii subsequent .suit.(4) The present rules are in 
substantially the .some terms as tin; corresponding sections in the last Code, with 
the e.xeeplion of t.he omission in clause 3 of r. 2 of the words “ obtained before, 
the jirst hearing,” as to which, sec post. 

The scc.lion enacts the general rule that, “contestants ai’e not allowed to 
s])lit uj) a cause of action, even where they have an election of ditlerent 
remedies, int.o different actions, or to supplement an incomplete, remedy they 
ma.y have selected at the tiivt by availing themselves .sulwequeully of 
iiiiollier.” (5) 

Principle and scope of the two rules. — if. 1. eoutains provisions of 
a positive and directory elianictcr as to the framing of the suit with a view 
to jiroeure tinalify of di!cision.(G) Where, however, it was argued that the 
phrase “ the subjects in dispute ” in the former section connoted the corpus 
or objeet-matter of the claim, and that therefore all possible chiinis to the 
same shoidd neceBsnrily be offered for decision in the suit, the Madras Higli 
Court (7) .said : “ In our opinion flic expression ‘ the suhjcx'ts in dispute ’ 
signifies the general relation between the parties to the suit for the determi¬ 
nation of which tlic .suit is brougiit. In other word,s, the object, of sect. 42 
(now r. 1) is to require the plaintiff to bring forward his whole ease as to the 
matter of litigation on the question of right involved in the suit, and not 
to require him to unite all the causes of action w'hieh he may have against 
the defendant in respoid of the corpus or object-matter of the suit.” lii 
this res))ect, therefore, r. 1 bears the same construction as r. 2, in which there 
is notJiing to warrant tlie infereuec that ail causes of action ought to 

(1) .\b to these words “ in rcsiiect of,” and baaed: Abhiram Daa c. 8riram Has, 2 

” arising nut of,” see Veiiicoba e. ttubbaima, ft L, R., A. C. J. 421 {18011). 

IJ M. J,')l, at ]i. 153 (1887). (4) Ramaswami Ayyar v. Vythiuatlm 

(2) Duncan Bros. v. JeetmuU Cfreedharcc Ayyar, 26 M. at p. 770 (1902); and aco 

I,aU, 19 0. at p. 378 (1802). Oovind i\ Parashrani, fb li. at p. 167 (1900), 

(3) Sec Mulule Fuiiuoer Bukali v. Monobur and post. 

Dos.s, 2 N. W. P. 90 (1870); Jobunti Kath (.6) Wells, Rob Judicata, § 228. 

Khan r. Sbib Nath Chuckerbutty, 8 C. at p. {(!) See c.g, Lala Surja Prosad v. Oolab 

821 (1882); Saboer Khan i>. Kali Doss, 1 W. Chand, 27 C. 724, 761 (1900). 

R. 199 (1864). A jilaintill was, however, (7) Ramaawami Ayyar e. Vythinatha 

then, as now, bound to include in Ills plaint Ayyar, 26 M. 700, 763 (1902), and see p. 766, 
all the grounds upon which his suit was ib. 
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be included in tlie alternative, or otherwise, in one and the same suit.(l) 
The penalty for non-compliance with r. 1 is provided for partly in r. 2 
and partly by Explanation IV. to sect. 11. The foriniT provides tliat if the 
plaintiff omits to include a portion of the entire claim, wliich has arisen at 
the date of the suit, out of the cause of action on which the suit is based, he 
shall be precluded from suing again in respect of such portion; and the 
latter provides that the matter of every groimd which the plaintiff might 
and ought to urge in support of the cause of action on wliich the suit is 
founded shall be deemed to be a matter directly and sulistantially in issue in 
the suit, and decided therein whether such ground was actually relied upon 
or not in the suit. In other words, r. 2 requires that the whole claim 
which has arisen, at the date of the suit, out of tlie cau.se of action shall be 
included in tlie .suit so as to avoid splitting of a claim or claims arising out of 
one and the .same cause of action. And Explanation IV. to sect. 11 enjoins 
that every ground wliicli could and ought to have boon ui'ged in support of 
the claiiu actually made in the .suit, shall be deemed to liave been adjudicated 
upon therein, whcfJier it was actually urged or uot.(2) The rule embodied in 
r. 2 dues not operate to gi\'c the, defendant a ground of exce.ption to tlie first 
suit, Init by prohibiting a second suit it indirectly compels the plaintiff 
to include Ids whole demand in the first suit.fd) and is thus a complement to 
r. 1. To illustrate the operation of r. 2 over the second suit and not the first: 
where the jilaiiitilf claimed, by right of inlieritance, for partition of one 
out of 11 number of villages left by his ancestor, and tlie lower Court 
disini.ssed tlie claim as untenable under the corres 2 )oiidiug section of the Code 
of 1859, tiie Appellate CoiU't held that tliough that section iniglit operate as a 
bar to any future claim by plaintiff for partition of the remaining villages 
by riglit of inheritance it could not be taken to be a bar to the then present 
claim. (4) 

R. 2, which jirovides against what is called the splitting of a cause of action, 
is founded on the maxim that no one shall bn twice vexed for one and 
tlic same cause.(5) It is directed against two evils, the splitting of claims 
and the splitting of remedie.? in resjiect of one cau.se of action. If a 
man omits from ids suit a portion of his clauii he shall not afterwards sue in 
resjiect of it; if lie omit,s one of his remedies he cannot afterwards pursue it.((j) 
It has been said lliat tiiore is no rule of procedure which is founded on 
better Jcason and good seiise.(7) At the same time, it lias been pointed out 


(1) Ayyar v, Vythinatba 
Ayyar, 20 M. Ti > • -002); vide also post. 

(2) lb. at pp. 700, .'07. 

(3) Ittappan v. Mainivlkrama, 21 M. 153, 
at p. 150 (1897). Thore are, however, cases 
in wliich the nature of the right is such that 
independently of the rule the plaintiff is pro¬ 
hibited from severing his claim, ib. Koe also 
Musumat Soonder r. KhiJioo Mull, 2 N. W. P. 
90 (1870). 

(4) Choc Singh i>. Buhadoor tSingh, 1 Agra, 
55(1800). 


(5) Balmakund v. Hangari, 19 A. at p. 383 
(1897); Umetl Dbolchand t\ Pir Sahob, 7 JJ. 
134, 136 (1883). Soo Whitley Stokes, ii. 
Anglo-Indian Codes, 397; Sa4lho Saran v, 
Ha^^ Pando, 19 A. 98, 99 (1893); Narayan 
r. Shamrao, 27 B. 379, 382 (1903). 

(6) Govind v. Parashrara, 25 B. 161, at 
p. 167 (1900); Chhabil Das v. Maesu, 4 P. R. 
voi. 49, p. 4 (1914); Trimbak v. Bhagwan Das, 
23 B. 348 (1898). 

(7) Hikmatulla Khan v. Imam AU, 12 A. 
203, at p. 200 (1890). 
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that while in order tr> ellei^t the good objeet of preventing uuneceBsaJ’y 
litigation, MuilorH are deprived of riglita to which they would otherwisi^ be 
entitled under the general law, the Courts should be careful in carrying out 
tliesc provisions to confine thcii' scope! and construction within certain recog¬ 
nized limits and principles .so as not to take suitors unfairly by .surprise and 
to do as little iiijnstice as possible in individual cases.(l) So far as regards 
the jiiirty .sought to bo bari'cd, the principle is that where tlic cause of action 
is the .same and the jilaintiff has had an opportunity in the former suit of recover¬ 
ing and procuring what he seeks to recover in the second, tlio latter 
.suit is barred.(2) Tlu! distinctiou between this rule and that of rra judicata 
is that whereas the latter rule prescribes that wliat has been decided or is deemed 
1o have been decided cannot be raised u^ain, the present rule prohibits 
1 hat being put forward which should have been, but was not, offerea for the 
Court s decision, and in respect of which in consequence of sucli omission no 
decision has been given. The present rule depends entirely on the identity 
ol the cause of action, the bar being created by the institution of the suit and 
not by the iudgment.(3) Tlic bar exists not beciiusc the point has been decided 
but Ijecause it should and would liavc been decided if the phiintifE had put it 
forward. 

Tlic plea under ]■. 2, it has Ijceu hcld,(4) doe,s not involve a question of 
jiu'i.sdiclion, and no Court is bound to take it up propria motu. AiS it is intro¬ 
duced .simj)!}' lor the benefit of a defendant, to prevent him being liarasscd by 
numerous suits, he should expressly plead it bclorc judgmeut, i£ lie wishes to 
take advantage of if. Further, where objection is taken to the suit tlie onus 
i.s on the delendant. to .show tluit the causes of action are identical and that the 
suit is therefore barred; (5) and Jic cannot in this, any more than in any other 
matter, plead liis own wrong.jfi) 

The fuj-raer .section has been held applicable to suits under tlie N.W.P. 


(J) Anderson, Wriglit & Co. r. Koiagarlu, 
J2 C. 339, at p. 33.^) (188.’)), per Garth, G-J. 
'I'Ue same leariMni Judge, in Pramada Da^i r. 
J^akhi jNiarain Mzltor, 12 C. at p. (KJ (188G), 
.said : “ Now npoakiug for my.self, I am ono of 
tho.so wiio bclicvo tiiat, however ounstnicd, 
H. -iJJ has done, and wiU tlo, a vast amount of 
injustice, and J am therefore jiartieularly 
careful to give it a eoruslruction no larger than 
it will reasonably bear.” There c^annot, how¬ 
ever, bo any doubt that the rule, if applied 
properly, ia one of justice and not mero 
technicality. In this as in other respects, if 
injustice ensue, it must be laid not to the 
rule but to its improper application to oases 
not falling within it, aa pointed out in Horm. 
Comm,, § 220, cited in Hukm Chand, C. P. C. 
400. If a party may divide a single and 
entire cause of action once, there can be no 
limit but the caprice and the will of tlio party 
to endlobtt dixiaions, and the rule therefore 
ia designed to supprcaa a aorioua grievanoo. 


Jianku o. Uopal, 14 f’. L. J. 580 (1011). 

(2) See Nelson r. (Jouch, 15 C. B. N. S. 00 ; 
Serrao r. Noel, 15 Q. B. 1). 549, 550. 

(3) Monsharam v. (Jonesli, 17 0. W. N. 521 
(1912). 

(4) Muhammad Nur v. Muhrvia, 1885, P. 
It. No. 37. 

(5) Upendra Lai Mookerjw' r. Secretary of 
State, 20 U 71()(1893). 

(0) Subbayya v. Venkatosappa, (i M. 40, 
53 (1883). In Shaikh Punja v. Shaikh 
Oodoy, 18 W. K. 337 (1872), tho plaintiff 
was hold to bo prohibited from raising tho 
question of tho validity of the decroo which 
he hold. As to inoonsisfent contentions, aeo 
Gandy v. Gandy, L. R. 30 Ch, D. 67, whore it 
was held that a party w'as not at liberty to 
retain tho benefit of a decision given on the 
footing that his liability under a covenant 
continued, and at the samo time to insist that 
his Imbility under it had determined. 
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Rent Act,(l) as also to suits under Act X. of 1859, tlie principle on wliieh it is 
based being one of general equity ; (2) but not to suits under the Dekkan Agri¬ 
culturists Relief Act, that Act having been amended so as to remove the bar 
created by this rule.(3) The Act of a guardian binds a minor unless unreasonable 
or improper, and the rule is therefore a bar to a suit by a minor who has attained 
majority and whose guardian had previously relinquished a claim.(4) The 
rule does not apply where there has been no adjudication and leave has been 
specially grantiid to bring a fresh Ruit.(5) 

“ Suit.”—The wo]d does not here apply to execution jn'oceedings. R. 2 
deals with the frame and initiatory stages of a suit, and is not applicable after 
judgment and after the rights of the parties hav^e been decided b}' a decree, 
in which the cause of action has merged, to proceediiig.s in execution, any more 
than, for example, sect. 44 of the last Code {or 0. II. rr. 4, 5 of tiiis) would be 
applicable.(O) The question as to the applicmbility of the principle embodied 
in the section might arise in two ways. Firstly, where the decree gives reliefs 
of a different character, such as a decree for possession and a decree for cost.s. 
There is nothing in the Code to jirevcnt sepanife and successive applications 
fur execution as regards each of thom.(7) Secondly, relief of a single character 
may be given by a money decree for, say, Rs.KK'X). The Full Bench in the 
iirst-mciitioued case reserved its opinion whetlioi' in such a case tJie 
plaintiff would be entitled to split up the execution of the decree by 
successive applications to c.xecutc to the e.xt<'nt, for instance, of Rs.lO. 
The rule Inns lieen held not to apply in a ease where there were two suits, aud 
where, one being struck off on the objection of the defendant, the jilaintiff applied 
and wa.s allowed to amend hi.s claim in the other suit.(8) An application to 
file an award is in many respects analogous to a suit, and theroforc the privilege 
given to a plaintiff in a suit to abandon portion of the claim in order to bring 
tile siiii within the jurisdiction of the Court has been hold to apply also to a 
ease wheii! the party comes in with an application to cause an arltitrafion award 
to be tiled.(9) As to whether a proceeding for revocation of probate is a suit 
or not, see case cited.(KJ) 

“Shall include.” —Ordinarily a elaim is expressly spocihed. In some 
eases, however, the claim in the prior suit will be construed to iuclude a elaim 
wJiieh, though not .spcicially stated, is naturally implied in it. So a prior .suit 
for redemption of land was held to liave included the trees oii llie land, and 
the Oom't having failed to adjudicate upon the portion of tlie claim relating to 


(1) Madlio (. lurLi, r> A. 40(), F. B. (1S83). 

(2) Adliiraiii e. Baglni, 12 C. 50 (1885); 
I’urbhoo e. Ranijuaw in, 1 A. H. C. R. 119 
(1869). Sen Ram Sunder v, Krishno, 17 
W. R. 380 (1872). 

(3) Laluehand e. Girjapjia, 20 R. 409 
(1896). 

(4) Gopal e. Narasinga, 22 M. 309 (1899). 

(5) Venkata e. Ranga. 10 AI. 100 (1887); 
Rohai'i Lai Pal e. Baran Mai, 17 A. 53 (1894); 
SCO post, p. 599. 


(0) Sadho Saran e, Hawat Fandn, 19 
A. F. B. 98, 100, 101 (1893); foU., Radha 
Kishen Lall e. Radha Porsliad Singli, 18 C. 
516 (1891). 

(7) lb. 

(8) Ram Tarun Kuuuiloii v. Hussein 
Bnksh, 3 C. 785 (1888). 

(9) GriBli 1 ’. Brojonatii, 20 IV. R. 50 
(1873). 

(10) Khirodamuyi Baruiani c. BiigidaSnu- 
dari, 4 G. L. J. 1!)3 (1900). 
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the trees, u J'rcsJi suit based on it was competent to tlie plaintiff.(]) If a mort¬ 
gagor in a suit for redemption of an usufructuary mortgage omits to claim 
surplu.s profits, a subsequent suit for the recovery of such profits is barred by 
this secliou.(2) The omission in a prior suit against one of several joint pro¬ 
misors of a part of the cause of action is no bar under sect. 43 of the last Code 
(now re.presented by this rule) to a subsequent suit against another joint pro- 
misoi- for f lie portion so onutted.(3) A plaintiff who omits to sue for a portion 
of his cliiiui, stating that he does not relinquish it but means to sue again for 
if, can gain nothing by such statement; but, on (he other hand, neither can 
such a statement furnish a reason for holding the fh'st suit to be barred.(4) As 
regards a plaintiff’s claim for relief, he must either include it or obtain flic leave 
of tlic (Jourt to omit it, if he docs ueitliia’ he is barred.(r)) 

“ The plaintiff.”—It has been held that a defendant's claim to set-off 
stands in the position of a claim by a plaintiff in a separate suit, and that Ito 
way, ill relation to his cross-claim, be rightly regarded as a plaintiff witliin the 
meiining of the section.(O) 

Conditions of applicability of the rule.—The main conditions, the 
existence of which is necessary for the applicability of the rule, and which are 
dealt with in detail hereirfler, are : («) the exisfeuee ol a. cause of action in the 
prior suit; (h) which was known to the ptuly; (c) and which the Court had 
jurisdiction to try; and (d) the identity ol parties; and (c) of the cause of 
action, the meaning ol which last-mentioned term in eonuection with the subject 
is subsequently defined and exemplified by reference to cases of tort, contract, 
and of a inisccllancous character. 

(«) Existence of cause of action in prior suit presupposed.— 

The fhst thing to be considered is whether the cause of action in the second 
suit is the same, as in the lirst. If so, but not otherwise, tlic second suit is 
barred in respect of any portion of the claim which Was omitted from the first 
suit.(7) Whci'e there is an infringement of one right and one cause of action 
has arisen, the plaintiff must make his whole claim once for all in one suit. 
If the jilaintiff had thus an opportunity in the former suit of recovering what 
he seeks in the second, the former suit is a bar to the latter action.(8) But 
this rule, which requires the whole claim to be put forward, presupposes tho 
e.xi.stence of a cause of action and will have no application where it is found 
that the former suit had no cause of action. This will generally be the case 
when the former suit was dismissed as premature, in which case the claim 
may be put forward in a suit brought on the maturing of tho cause ol action.(y) 


(1) Baksliiram i'. Darku, 10 15. H. t!. U. 
300 (J87:)). 

(2) Ham Din v, Bhuj) Singh, 30 A. 225 
(lOOSj. 

(3) Ramanjulu v, .4rava Mudu, 33 M. 317 
(1909). 

(4) Musumat Sounder Bibco v. Khilloo 
Mull, 2 N. W. P. 90 (JSTO); and see Mokaad 
.\li r. Nargia Uyi', 20 C. 322 (1392). 

(5) iMaksud Ali v. Nargia Dyu, 20 C. 322, 


at j). 320 (1892). 

(B) Nawbut Pattak c. Maheali Narayun 
Lai, 32 C. 654 (1906). ' 

{/) Kakaji n. Bapuji, 8 B, H. C. K. 205, 
209 (1871); Ittappan r. Manavikrama, 21M. 
at pj). 156, 158, 

(8) Ik, at j), 150. 

(9) Hukm Cluiml, V. P. t'. 500, citing 
Alimad Ivlian r. Mclu’ Khun, 1893, P. It. 
No. 35. 
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T]iere is no bar if tlie jjIaiutifE juid in fact no cause of action in respect of liis 
claim at tiie date of tlie institution of the prior suit and so could not liave sued 
or properly sued,(l) and where nothing is decided but that should he sue again.(2) 
In sJiort, only tlie claim which the plaintifE is able to make must be 
put forward, and only so much of the claim is required to be included 
as tlie plaintiff may be able to make at the time of institution of the 8uit.(3) 
If, further, a person lias a claim by reason of tlie defendant’s default, but is 
entitled to waive it and does so, he is not precluded by such waiver from enforcing 
his claim in the case of a subsccpient default, the cause of action not being the 
same. (4) 

(6) Which was known to the party.— An omission to sue can only 
be a bar when the claim was known at the date of the institution of the fii’st- 
suit. A right wliich a litigjint possesses without knowing or ever having known 
that he possesses it can hardly be regarded as a “portion of liis claim ” within 
the meaning of the section.(5) A person cannot, moreover, omit or relinquish 
that of which he has no knowledge. The provision as to omitting a claim 
clearly involves the idea that the plaintiff so omitting was, at some time prior 
to the suit, aware or informed of the claim, or aware of the facts which would 


(1) VViikoha r. tSubbaima, 11 M. 151, J53 
fulaiui JiiuHt iiavf been enfor<M*able at date of 
iormcr auiij; Hhadi v. (tahifla, J8tK), P. H. 
.Vo. 127 ; Kaja Ndnmni Siiigli t'. Amiadu* 
praaad ATookiTjee, I Ik J.. J‘., F. Ik 97, 100 
(ISGcS) [tlui iilumtill' could not in the prior 
suit have riicovcrod damages]; Jialkrishiui r. 
Hari Shankar, 8 B. H. t’. It. A. C. J., G4; 
foli. in Narayau Ikvbaji r. Paiidurang Itam- 
chandra, J2 B. H. 0. li. 148. 155 (1875) [suit 
for juirtition licld not barred, as tliu projMTty 
Ix’ing mortgaged was not available for actual 
])artit ion at tlio time of the former suit]; 
(diter if the projierty was available for iiarli- 
tion; Uklia l\ Daga. 7 Tk 182(r882); dis- 
appioved in Monsharam v. Gonesh, 17 
0. W. V. 521 (1»12); Nund Lull Bose v. 
Mcer Abo<» Alahoined, 5 0, 597, 001 (1879) 
[the compensation money, subject u£ the 
bccoihI suit, ti ^ not lieen drawn from the 
Hollector's Oouii until after the institii* 
tion of the former sun]; Mayi v. Avuthraman, 
22 M. 197 (1898) ; Ciialadom v. Kakkath, 25 
M. 609 (1902) [conversion complained of was 
subsequent to date of former suit]. 

(2) Kakaji e. Bapuji, 8 B. H. 0. R. at j). 
208 (1871); this ean(^ was cited with approval 
in Bocharji r. Pujaji, 14 B. 31, 55, 50 (1889), 
where the ('ourt in the hist ease iiad refused 
to adjudicate u})oii a particular tpiestion. 


(3) Hoc Hukm Chand, (.'. P. 0. 503, and 
eases cited in n. (8), p. 554. 

(4) See Ram Bhaj v. Uovia, 1881, P. R. 
No. 123 [provision in mortgage that iirineipal 
should bo paid without interest within ono 
year; if not paid monthly, interest payable ; 
ill default of jmymcnt of interest mortgagee 
entitled t<» suo for both priiici|«il and intoroHt. 
Held, no one was obliged to take advantage of 
forfeiture, and suit for interest did not bar 
second suit for principal and interest accrued 
<luc subsequent to former suit]; Ramtui r. 
Wiusira, 1888, P. U. 79. Moitgago jirovideil 
that in default of payment mortgagee might 
sue for possession. On default suit brought 
for iiiteii'st due held not to bar suit for 
possession in caso of subsequent default |; 
Badi Bibi p. Sami Pillai, 18 M. 257 (1892); 
and Hukm (^hand, 0. P. C. 501-503. 

(5) Amnnat Bibi t\ Imdad Husain, 15 
800,808(1888); s. c., L. R. 15 1. A. 106,112. 
Following this decision, the Punjab Chief 
Court hold that to constitute the bar the 
plaintitTs must have been “ aware of tho facts 
which would have enabled them to make tho 
olaiin; ” >Shadit’. Gainda, 1890, P. R. No. 127 ; 
Batul Kunwar v. Muni Lai, 32 A. 625 (1910). 
Goroolund i\ Basanta, 15 C. L. J, 260 
(1911). 
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ive him a cause of action.(1) It has also been held that where tlio facts have 
icon fraudulently concealed, the fraud gives a new cause of action on which the 
scond suit may bo brought (2) Where, however, a person knows of tlie facts 
cforo the institution of the suit and omits to make a particular claim by an 
versight, it is no answer to say tliat such omission was duo to mere mistake, 
nd was not actuated by any fraudulent or dishonest motive. If the words 
f a law are clear and positive, they cannot be contested by any con- 
deration of the motives of the party to whom it is to be applied, nor Imutcd 
y what the Judges who apply it may suppose to have been the reasons 
ir enacting it.(3) Nor, where the plaintiff is aware of his cause of action, 

1 it necessary that the amount of damages resulting therefrom should 
e known or oven be capable of being known. So it is a general principle 
] cases of broach of contract or tort, that where there is but one cause 
E action damages must be assessed once for all.(4) In some cases of wrong the 
luse of suit is not complete until actual damage has ensued ; but when once 
le cause of suit is matured, the subsequent occurrence of fuitJier damage, 
hether after or before this has been adjudicated upon, does not originate 
fresh cause of suit; were it otherwise, litigation might have no end, for in few 
i.ses docs the damage flowing fi'oni a wrong or breach of contract cciisc with 
lie event.(5) Therefore, as regards damage actually ini urred, all must be 
aimed, and as regard,s tiiose which have not actually accrued at date oE suit, that 
, future, or prospective damage, those not kuowm may bo estimated, and arc 
icrcforc, in contemplation oE law, deemed to bo known, and must be claimed 
)!• once for all.(6) ■ 

(c) And which the Court had jurisdiction to try.— It is obvious 
lat a plaintifi is not debarred from having a matter tried in a second suit if 
y reason of the absence of necessary jurisdiction it could not be heard in the 
rst. He is entitled to have his claim adjudicated. AU that the section says 
, that if he had an opportunity of having it adjudicated, which he neglected 


(1) Viraragava v, Krislmasanii, 0 M. 344, 
»0 (1882); Ambu f.*. Kcttilamina, 14 M. 23, 
i (1890); Manathodo r. Ajipu, 15 M. 2Uti, 
)7 (1892); Sankaraii t’. Parvathi, 19 AI. 145, 
18 (1885). And bcc obHcrvations in Doorga 
atli V. Kaleo Narain, 24 W. R, 212, 213 
875). 

(2) liachman Siugli v. Sanwal !8ingh. 1 
. 543 (1878); Rulwant Singh v. Ghitiau 
ingh, 3 N. W. P. 27, 30 (1871). 

(3) Moonshcc liuzloor Ruheem r. Shum* 
loimissa Begum, 8 W. R. P. 0. 3, 12, 13 
.807); H. a, 11 Moo. I. A, 551, 005; ref., 
■uiwaut iSingh (Jhittan Singli, 3 N. W. P. 
7 (1871), which understood the 1\ C. ruling 
i applying to knowledge as well as motive; 
)11. in Ganos Chandra v. Ram Kumar, 3 
i. C. R... A. C. J. 205 (1809), a case of bona 
d<‘ inistakc ; rof.. Ram Churn r. fcjin. l)ro ])0 
loye, 17 IV. R. 122, 127 (1872), wliwo the 


ilecroe hi the lirst litigation disclosed in tin' 
party that she had a larger interest than sin; 
thought; foil. Syed Abdulla v. Hurkisheij 
Singh, 2 V. C. J. 100 (1005). In Mocr 
Mahomed v. Porbes, 5 W. R. Act X., 90 
(1800), a jierson having sued fur an amount 
m a certain coin, when it was due in a 
liighcr coin, was held baned from suing for 
the difference. 

'(4) Sen-ao i\ ^}oel, 15 Q. 11.1). 550 ; Carley 
Main ColUory i\ Mitohell, 11 Ajip. Cas. 127. 

(5) Rajah Nil Monco yiugli v. Issur 
Ciiundcr Giioshal, 9 W.^R. 121, 122 (1808); 
for an instance hi which tho cause of action 
is not complete until damage has accrued, sec 
Darley Main Colliery v. Mitchell, 11 App. 
Can. 127. 

(0) Hoc eases cited ante, and Bennett ri. 
Hood, 1 Agra, 47 (1800); Bruusclcii r. Iluui- 
pliroy, 11B. 1). 141, 
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to avail liimself of, lie cannot sue, again. A reasonable construction must bo 
put upon the section, and the words “ whole ” claim must be, understood with 
the qualification, “in so far as it is eognizable by the Court in which the suit 
can be lawfully entertaincd.”(l) It was intended to prohibit a second suit 
when the whole claim arising out of the cause of action was within the 
ordinary jurisdiction of the Court in which the plaintiff had brought his first 
suit, or such suit had been made cognizable by the Court in point of pecuniary 
value by the relinquishment of a portion of the plaintiff’s claim under the express 
provision in the same section.(2) If the first Court had, in fact, no 
jurisdiction in respect of the claim, or any portion of it, the plaintiff need not, 
and indeed could not, have sued. If, in the same circumstances, and in the 
belief that a Court has jurisdiction, a party docs sue, he cannot be said to 
relihquish or omit a claim which is put forward, even though erroneously. 
If, therefore, as in the first case next mentioned, a party sues and obtains 
a ditcroo wl ioh is infruetuous for want of jurisdiction, or, as in the, second 
case, he is refused a decree, he, is not precluded from suing again. Where the 
cause of action was not split because the plaintiff did not in the first case 
cither relinquish or omit to sue for any portion of his claim, and the necessity 
for the. second suit arose out of the fact that the decree in the, first suit was 
infruetuous so far as regarded a certain portion of the property, in consequence 
of its having been made without jurisdiction, the section was held not to applv.(3) 
And where a plaintiff had a right to sue his mortgagor for the mortgage 
debt in the Court within whose, jurisdiction the mortgagor resided, the 
Jact that he erroneously claimed in that suit relief against the lands which 
that Court had no jurisdiction to give, and therefore refused, did not bar a 
subsequent suit in the. proper Court to enforee the mortgage by sale of the 
mortgaged propertv.(4) Tlie principle has lieen held to apply even where 
t.ho jurisdiction might have exi.sted with a permission, which was never 
applied for. iSo, where at the <lale of the former suit the. land in resjieet of 
which tlie sub.sequent .suit was brought was subject to provisions which 
deprived tlie Courts of jurisdiction, exeejit where, authority was given by 
(iovernment to entertain a particular suit, it was held not obligatory on a 
jilaiutiff to obtain the permission of Government. The, latter was not bound 
to give t.he Courts jurisdiction, and might possibly refusi^ it, or might give it 
fitter .such a lapse, of time as would be a bar to a party proceeibng with (he 
rest of his claim. Innes, J., said : “ If at the time of a cause, of action so 
arising to a plaintiff, or in the interval between that and a sulisequent date, 
any part of his claim is not cognizable by the. Court, it cannot, I think, be 
intended (hat '■ must po.stpone his suit for the cognizable, portion of his claim 
until the. Court fi' quires jurisdiction over the portion at present uncognizahle, 

(1) Pattaravy Miidali V. Audimula Mudali, 739, 747 (1881); Griali Chumler v, Ranies- 

r. M. H. a R. 41!l, 422 (1870). suroe, 22 W. R. 308 (1874). 

(2) .Stibba Ran v. Rama Kau, 3 M, (4) Narasinga t’. Venkatanarayana, 1(1 M. 
R. (I. R. 37(3 (1867) [ref., Pattaravy v. 481 (1892). See Ram Koondur i), Krishuo, 17 
Audimula, 5 M. H. 0. R. 419; Nihal Singli W. R. 380 (1872) fwhero a former judgment 
i>. Jowaya Singh, 1884, P. R. No. 102 ; Grish decided that the plaintiff had no eauae of 
Chunder Ramessurcc, 22 W. K. 308 (1874)]. action there was no cause of action used and 

(3) Bungsec Singh r. Soodist laill, 7 C. defermined]. 
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OT bo bavrcd of all future remedy for the reeovery of that portion. (1) Under 
the Code of 1859, where property was in two districts, it was necessary to 
apply to the High Court under sect. 12 of that Code for sanction of the trial. 
It was held in some cases that a plaintiff was not bound to include all such 
properties in one suit, and to apply for sanction, and that ho might sue 
separately in each distriot.(2) The Calcutta High Court, however, held that 
a plaintiff should include all properties and apply for Banction.(3) Sanction, 
however, is no longer necessary for the exercise of iurisdiction over the whole 
property by a Court in which any portion of it is situate, and the plaintiff has 
now an absolute right to sue for the whole of the property situate in several 
districts, in any one of such districts. A suit, therefore, for partition must 
include the property in all the districts, and a suit lor paidition of jiroperty in 
any one district will not bn allowed.(4) The principle applies to defect of inaferial 
ns of local jurisdiction. The former Court must have had jurisdiction lo try 
the particular question raised in the second suit. Where, the former suit was 
instituted in tlie Hevenue Court, a subsequent suit in the Civil Court is not 
barred in respect of a maticr not triable by the Revenue Court.(.5) 

(d) Parties must be the same.—Not merely must both suits ari.se out 
of tlie same cause of action, but they must be bel.ween the saiiie. partic.s, or 
hoi,ween parties under whom they, or any of them, eliiim.(fi) This rule 
bars a second suit only when the plaintiff in that suit was also the plaintiff 
ill the lirat.(7) But if a person would have been barred, so will a person 
claiming through him as heir,(8) or assignee. And as a jikintiff uaviiig an 
entire demand cannot divide it into di.stinct parts, and maintain separate actions 
upon each : by ])arity of rea,sou he cannot by an assignment enable others to do 
it.(9) In the under-mentioned case (10) it w'as held tliat the, Advocate-General 
as iilaintifl' in that suit was barred liy. a decree in a previous suit under this 
se.ol,ion. The trustees in tliat suit, having then omitted to ask for an account, 
could not sue again. The Advocate-General represented f,he same iii1 crests 
as they did, and was therefore equally hound. It was, however, held that 
even if that wei e not the case, the Court, in tlie exercise of its discretion, would 


(1) i’liitaTavy i'. Aiuliniula, 5 M. H. (5. K. 
4J9, 422 (!rt70). 

(2) iSublia liaii r. llama Ilau, 4 M. H. 0. It. 
279 (jS97); ref., Pattaravy r. Audimula, /> 
M. H. (\ K. 419 (1H79); Nilial Singh r. 
Sowaya Singh, ]HS4, V. H. No. 192; (list.. 
Kali Narayan r. (Janpiitrav Daji, 7 B. 272, 
279 {1882). 

(3) Jumoona?’. Bamasoonthiry, 2 W. It. 148 

fisfir,}. 

{4) Aniiji Shall .Taawant Shah, 1891. P. It. 
No. 10. Sen Hnkin Chand, 0. P. C*. n(»7, 
ami R. 20, aiifr. 

(5) Pakhn v. Nadim GuI, 1898, P. R, 
No. 30; Banda r. Abadi. 4 A. 180 (1880); 
fmami r. Gobind. 4 A. 318 (1882); Ohimni 
Tjal r. Banaspat Singh, 9 A. 23 (1880). 


(6) Balniakuml Sangari, 19 A. at ])p. 3S3. 
.384 (1897); and mol* Hingu Lul u. P>aId(M» 
Ram, 24 A. 553, at p. 554 (1902), in which it 
was hokl that as rogardH ilio defendant 
Gano.shi, who was not a party to the former 
suit, s. 43 liail no appheation. 

(7) Dhani Rnm Shaha v. Rhagnath Shaha, 
22 (5. 092, at p. 707, in wluch ease the plain¬ 
tiff had liccn defendapi' in the former xSnit. 
As regards minors, vidf. ante, p. 577. 

(8) Soonij IV.rHluwl v. Saheb Lai, 3 W. R. 
25 (180.5). 

(9) Grain Aldrich, 38 Cal. 514 (Amer.); 
eit.ed in Hukni Oliand, C, P. 0. 510. 

(10) Aflvocate-General of Ronibny Hai 
Pnnjabai, 18 B. 551 (1894). 
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not direct the account asked for. As regards defendants, however, it 
is to be observed that this rule has reference to the subjecl-maUer of tho 
claim, and not to the persons against whom it may be made.(l) It occurs in 
an Order which relates to the frame of a suit, and not to the array of 
parties. It lays down no rule as to who is to be impleaded as a defendant, 
and does no more than provide that the plaintiff must include, in the relief 
he asks for in his plaint, the whole claim he is entitled to make in 
respect of his cause of action against the defendant. It nowhere prescribes 
that whore one person has two distinct causes of action, different in their 
nature and in their incidents, respecting the same propeity, one against one 
person, and one against another, he is bound to join those causes of action 
in oni! snit.{2) Not only must the plaintiff be the same, but the bar applies 
only to a suit against the same defendant.(3) This rule does not affect that 
which lays down the principle of bar for jointnMS. The principle of the maxim, 
Nemo debet bis vexari, npidics not only to the case of one individual being sued 
twice for the same cause of action, but also to the caw of a person suing twice 
on the same, contract.(4) I'he rule that a decision against a joint, not joint 
and several, contractor, or a joint tortfeasor, is a bar to a suit against another 
contr.actor or tortfeasor, while proceeding also on the ground of unity of cause of 
action, is based on a different princijile, vis. merger of the right of action in a 
judgment. (.5) 

(e) And there must be identity of the cause of action.—In order 
that the action should be a bar, tbe cause of action must be the same in both 
suits; both claim and remedy have reference to the same cause of action. 
The rule, h,a.s no application where tiie causes are di.stinct. The rule 
do(^3 not compel a plaintiff, who has several causes of action, to lump them 
together under tho, jienalty of having a subsequent suit barred. It applies 
onl}^ wlierc there has been a .splitting of a single cause of aetion. As pointed 
out by the Privy Oouueil, f he “ section docs not say that every suit .shall include, 
every can,so of action, or every claim which the party has, l)nt evoiy 


{[) Nohin (/handra Roy ?•. Magantara, 10 

O. 924, at [). 927 (1884). 

(2) Raliuakiintl r. Sa-ngari, 19 A. 379, at 
jjp. m, 388, 389 (1897). 

(3) Saljeer I'Chan p. Kali Dokh, 1 VV. H. 
199, 20i (1891) j“ if tho prosont Hwit inoludofi 
j-foTsmis who woro not dch'ndants in tho 
formop tfiiit, >■ -at loast aH to Nnoh xiotrohh 
wholly uuatTcoftii hy the Hootlons rchirrod 
to"|; Dial Hintdi p. Jowala Devi, 

P. K. No. 58 [the ohsftpvcd that “it 

followctl from tlio authoritios that the 
identity of the defendantfi i.s oKHontial when 
tho bar under s. 43 is ploadod ”]. In 
Ramayya v. Vonkataratnam, 17 M. 122,128 
(1893), tho flection was hold not to apply as 
tho (1of(‘ndantH were born fliib.flcqnont to tho 
formor .suit; and of. Oanpat Rai r. Hira 


Singh, 1891, P. H. No. 29; Balinakuud v. 
Hangari, supra. Ami in Madud v, Jaleom, 4 
N. VV. P. H. a. K, 142 (1872), Peai'Kon, J., dis- 
flonting (inihiflrofliMfct,it is Hnhmittcd,rightly), 
hold that the section did not ajiply, and sakl, 
that tho diitfction that “('vory Hiiif shall 
inoludo," otc., is to bo undorstood, in rcBpoot 
of tho dofondants, im])loadod in that suit : 
but SCO also Murli n Bhola Ram. 10 A. at p. 
J73 (1893). 

(4) (Jamlioriirt p. Chapman, 19 Q. R. D. 32. 

(5) >Sco the subject, whioh is foroign to tho 
flection, treated in Hukm Ohand, Rob Jnd. 
734 ; C. P. Cl. 551 ; and tho leading decision 
of KondaJl v. Haniilion, 4 App. (laH. 504, 
which lias hocn nderrod to in nurnoroufl oases 
in this country whioli will )u‘ fonml in the 
Icxt-hooks riti‘d. 
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suit shall include the whole of the claim arising out of l.ic cause of 
action; meaning the cause of action for which tlie suit is hrought.” (1) 
It has also been held, in the under-mentioned case,(2) that a plaintiff was nol. 
hound to alter the nature of his suit upon the addition, at their own 
instance, of certain persons as defendants. In this case a suit had been 
brought by A for the recovery of certain moveable property. Two persons 
were in possession of a house, which, as well as the moveable property, 
had originally helongfid to the same person. They were, on their own 
application, added a.s defendants. In o subsequent suit by A’s son to 
recover the house, it was held that his father was not bound to set up a claim 
to the house in the first suit against the added defendants. To have done so 
would have been to alter f.hc nature of the suit as originally brought, and to have 
offended againsf, the provisions of sect. 44 of the last Code and 0. 11. rr. 4, 5 
of this. 

As in the tiase of res judicata, the claims in the two suits must have been 
made under the same title. The plaintiff must not only be the same person, but 
he must be suing in the same right. Thus, a suit for damages, under Lord 
Oampbell’s Act (c.orrcsponding f.o Indian Act XTII. of 1855), is no bar to a suit 
for damages suffered by the personal estate and efiecls of the deceased, inasmuch 
as the action under ihe Act is not connected with ilie estate of the deceased, 
and the damages recovered form no part of that estate; whereas the second 
action is brought by the executor or administrator as representing the estate of 
the testator or inteBtate.(3) 

In order to determine whether in any case the (.-auses of action in'the two 
suits are the same, it. is necessary to determine what was the cause of action 


(1) PiUapiir Kuja Snrya Kau, 8 M. 520,'|ftof action and Humo partiosj ; MuuHLeo 
524 (1885); s. c.., 12 T. A. 119; Amanat Bibi ' Biusloor Riiheom r. iSliumsoonnifisa Begurn^ 


n limlad Husain, 15 I. A. 111. 112 {1888): 
MalK»nHMl Keasat Ali v. Hanin Banu, 20 I. A. 
155, 158 (ISflll): Subbayya r, Voiikatcsajii^Mi, 
(i M. 49, 52, 511 (1882); 'I’hyila v. Kunbamed. 
4 1\1. 308. 310 (1881); Pragji r. Hndarji, 0 
B. H. 1!. Pv. 257 (1872) [alUiouglt the Code 
allows f*f clalins ariBing from difTorout cauBes 
of action being included in one suit, them ia 
no provision wliicb makes it obligatory]; 
'I’inipati r. Narasimliu, 11 M. 2Uk 211 (1887); 
Ambu V. Ketlilamma, 14 M. 23 (1890); 
Biilwanl r. Chittan. 3 N, W. P. 27 (1871); 
(lanosh (Jliandra n Ram Kmnar, 3 B. Tj. R. 
2(>5 (1809); Bungsoo iSingh n Somlist 3jall,7 
a 739, 747 (1881); Andl r. Thatlia, 10 M. 
347 (1887) ithe claim and tin* remedy men¬ 
tioned in s. 43 liave like rfdenmee t-o ihe 
cause of action litigated in ths prsvious 
miitj: IJdmi r. Raji, 1894, P. R. No. 23; 
(liunni Lil e. Ibinaspat Bingh, 9 A. 23 
(1880); Balmakund e. iSangari, 19 A. 379, 
383 (1897) [the two essentials arc same cause 


8 W. R. P. (;. 312 (1867); Nuro Balvant r. 
Raniohandra, 13 B. 326, 329 (1888); Bik- 
rama Singh v. Pi’ab Dial, 1889, P. R. No. 129. 
eited Hukm (Jhaml, (J. P. 0. 501 fcjcctment; 
claim for mesne iirofits]; PurshoUani ?’. 
Atmaram, 23 B. 597, 001 (1899); Narayan 
7\ Sliainrao. 27 B. 379, 388 (J!K)3); Rama- 
Bwami Ayyar v, Vythinatha Ayyar, 20 M. 7<>0 
(I9U2) ftlie Tfial test ia wbetber tlie cause of 
oetiou is the samo and not whether the 
transaction is sought to be oslablished in 
different modes or by different means]; 
Proonath Mukerji n Bishnath Prasad, 29 A. 
25f» (1906) [eauft(< of action the same]; 
Maung Pe ?}. Ma Lon M« Gale, 38 (i 029 
(1911); 31 L A. 140; J4 0. L. J. 15; suit 
for divorce and partition in Burmah. 

(2) Hingu Tjil v. Baldeo Ram, 24 A. 553 
(1902). 

(3) Leggott r. flreat Northern Bailway (’<»., 
R. I Q. B. J). 599. 
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in the former suit, and tliis cause of action, it has been held, must be sought for 
between tlie four corners of the plaint.(l) The Court has not to see how the 
facts stood upon the finding of the Court in the first suit. The question to be 
determined turns not upon what was the proper suit for the plaintifi to have 
brought., or the proper remedies for him to have applied for, having regard to 
the facta as found upon the trial of the first suit, but upon whether the causes 
of action alleged in the plaints in the two suits are one and the same, or are 
distinct.(2) The cause of action as alleged in the plaint cannot be altered by 
the result of the suit.(3) So where a suit for confirmation of possession is dis¬ 
missed upon the ground that the plaintifi is not in possession, such suit is no 
bar to anotlier for recovery of posses8ion.(4) And in the under-mentioned case (5) 
it was held that there was nothing in the former section which would justify 
the Court in going behind two bonds to consider the circumstances out of which 
they sprang, albeit those circumstances might themselves at the time constitute 
a cause of action. 

Meaning of “ cause of action.”—The meaning of the term “ cause of 
action ” has been discussed in the notes to sect. 20 and 0. I. r. 1, ante. The 
quet tion of the identity of the cause of action in the two suits will depend con¬ 
siderably on the circumstance whether, in cases other than those in which the 
cause consists merely of a right, the term is used in its restricted sense of the 
infringement of a right; or in the wider sense both of the right and its infringe¬ 
ment. The. wider the meaning which is attached to the term “ canse. of aetionf 
the more restricted is the operation of the section ; for if the term is composed 
of only one element, there is more likelihood of the identity of the two suits 
than where their identity is required in all of several elements. The term has, 
in connection with this section, been defined in a number of cases in its wider 
sense, (6) though there are others in which the term appears to have 


(1) Jibunti Nath Khan v. fSlub Natli 
CJhupkorbutty, 8 f'. 819, 822 (1882); Nonoo 
Singh Monda v. Anand Singh Monda, 12 C. 
29J (1885). Ak to plaintiff not knowing 
nal.TUTj of defonci*, hpo Aft. Ackjoo v. Lalla, 23 
VV. Tl. 400 (1875). In order to see whether 
there is a bar of rcjf judiraiu, that is, to see 
what was heard and dtridedf it is ncccsaary 
1.0 look both at the pleadings and judgment: 
Jagatjit Singh v. Sarubjit Singh, 19 0. 159, 
172 (1891); BOO notes to a. 11, ank. 

(2) Jibimti Nnth ?•. Shib Nath, ,wpra, at 
pp. 823, 824. 

(3) Ittappan v. Mn.it.nvikrama, 21 M. 153, 
157 (1897). 

(4) Jibunti Natli v. Sbib Natli, supra; 
Nonoo Singh v. Anand Singh, supra ; Komola 
Kaminy v. Lokenath Kur, 8 C. 825 (1882); 
Mohan Lai v. Bilaso, 14 A. 512 (1892); rel, 
'rhakoro Becliaijl v. Thakoro Pujaji, 14 B. 
31, 51 (1889); Ambu v. KetUlamma, 14 M. 
23,24 (1890). Sec, however, Nathur. Budhu, 
18 B. 637,542 (1893); the Court exprensed an 


opinion (^)Uer that r. 43 must be applied as if 
the facts had boon as found by the Court and 
nut as alleged in tlio plaint; Bande Ali r. 
Gokiil Mmir, 34 A. 172, 183 (1911). 

(5) IJmod Lholcband v. Pir Sabcb, 7 B, 
134 (1883). 

(6) Jibunti Nath v. Shib Nath, 8 ( !. 819, 
822 (1882); Nonoo Singh r. Anand Singh, 12 
U 291,294 (1885); Ittappan v. Manavikrama, 
21 M. 1.53, 156 (1897); Ram Bhaj v. Devia, 
1881, P. R, No. 123 [in which case the breach 
was one, but the antocodont rights were 
distinct, and in whieJi Brandreth, J., ex¬ 
pressly observed that both the anleeodont 
right and tho breach were necessary to con¬ 
stitute the cause of action]; Salima Bibi 
Sheikh Muhammad, 18 A. 131 (1895); Shoo 
Prasad v. Lalit Kuar, 18 A. 403 (1895); 
Bajjo Kocr r. Debi Dial, 18 A, 432 (1895); 
in Dial Singh Jowala Devi, ISWl P, R. 
No. 58, it was pointed out that while the 
term is also used in tlio Code in its limit^^d 
sense, as in the former fl. 26 [see Haramoni 



586 


THE CODE OF CIVIL PROCEDURE. 


First Sched. 
0. 2, rr. 1-2. 


been understood, tliough not expressly stated to have been used, in 
its restricted sense.(l) 

It was said of tlie last Code that the term “ cause of action " had not been 
used in all its sections in precisely tbe same sensB.(2) It is to be construed 
with reference rather to the substance than to the form of action.(3) The 
test has been said to be whether the same evidence and ai’gumonts apply in the 
two cases. (4) 

The cause, of action must be distinguished from the subject-matter (5) of 
the suit, as well as from the relief (6) claimed. Th(^ words have no relation 
whatever to the defence, but refer to the grounds set fortli in the plaint.(7) 


Das.'^i r. Ifari Churn (-howdhry. 22 (•. 

(] S9r))], in tlio })resont rule tho wklor moaninj; 
wa8 iiitninh'd : an lias also Ikth liclil in Im‘ 
tlu' ons(' for tlic purjinso 4>f former «. 45 
(sett Jlianiaii Lai Sant La!, 1897, P. iL No. 
49); J^IurU Bhola Rant, Ifi A. 1G5 (1899), 
cifin" Road ik Rrown, 22 Q. li. IL 128, but 
in wincli t.ho tlocision of tho iimjnrity was 
ratb(T in favour of tlio njtjKiaitc foiiHt.niction; 
Uukiit Lliand, (I. P. (I 511; Balmakund v. 
Su^t^ari, 19 A. 979, 384 (1897); Bampana- 
bnyina r, Addala, 25 M. 739, 739 (1!)02); 
Narayan r. Shainrao, 27 Ji. 379, 3S5 (J903). 

{1) 800 linkm (taiL 0. P. 0. 5JI, 512. 
iS(‘o oasoa oitod, -pod. 

(2) Andorson, Wright & C!n. v. Kaiagurla, 
12 fl at p. 347 (1885); Jtaidvi Mubaiumod 
t;. Muhammad Abdul, 24 1. A. 22, 29 (1896). 

(3) Duncan Bros. p. Jectmull Groodharoc 
Mull, 19 0. 372, 37!) (1892), as in the case 
of tho rule relating to ras jmlicala. The 
“ oaiiso of acLon, iiil.o whai-ovor Protean 
forms il. may mouhlod by tho ingonnity of 
]>loadorR, is t.o bo rogardofl ns the same if 
it rosts on faol.s which aro integrally con- 
noctod wit h those upon which a right and 
infringornont of tho right have abwnly boon 
onoo as 80 i*tod as a ground for tho Court’s 
intorforonco,’’ prr Wovst, J., Vishnu w. Krish- 
narao,ll B.atp. 165 77.(1874). Tho difficulty 
in tiio way of intorprotatinn of this term in 
tlio Codo has now beou removed by the 
amendment of r, 26 (now 0.1, r. 1). 

(4) Appasami v. Ramasami, 9 M. 279,281 
(1886); Narayan Bhamrao, 27 B. 379, 383 
(1903); 3. G., r> Bom. L. K. 233 ;<■ Rangayya 
7’. Naryapjwi, 24 M. 49J, 499 (1901), P. C.; 
BnuiRdon 7’. Humphreys, 14 Q. B. D. 148; 
in N »ro Balvant v. Ramohandra, 13 B. 329 
(1888), it wns )Knnto<l out that the ovidoure 
in tlie two suits was essentially different. 
'I'he tost, Imwovor, wns not' acoopted by Kdge, 


(l.d., in Murti r. Bhola Ram, 16 A. 165, 173 
(1893); a^nl in Anderson, Wright Co. r. 
Kaiagurla, 12 G. 339 (1885); (lartli, O.J., 
hold that tho difToront action.s required 
iHfforonfe ovkioneo, t hough Wilson, J., htdd 
that the former r. 43 applied on tho ground 
that though tliero were sf'vcral bronehc'R they 
wore under onf‘ contract. Mor{‘ properly it 
can iwi d«'scrjb(‘d as a rough lest : Rursliof t am 
7’. Aimaram, 1 i^nm. L. R. 7G, 81 (IH!)9); 
K. c., 23 B. 597 ; and see as to different issues, 
iSoorasoondort'C Daboa r. Gopfil I.all 3'hakoor. 
19 W. R. 141 (1873). 

(5) Sec Sufldaruddin Ahmed v. Banimad- 
hubBoyGhowdliry, 15G. 145, 1.59 (1887), in 
which tho Full Bench, holding that tho 
dismissal of a suit for rent at an onlianceil 
rate was no bar to a sub-sequent suit for rent 
at the rate originally fi.\od, observed that it 
might bo tho subject-matter was tho sanie 
but tho cause of action wAs not.. 

(6) Shankar Baksh v. Baya Shankar, 15 {'. 
422 (1887) [difference in tho innd(^ ot relief 
(loos not affoot the, identity of t he cause of 
action]; Narayan 7k Shamrao, 27 B. 379,383 
(1903); Nagathat V. Ponnusami, 13 M. 44, 
15 (1889), in which caRo the relief was said 
to be substantially the same though the cause 
of action was diffiircnt [suit to cancel docu¬ 
ment ; suit to (leclar(‘ that it was not in¬ 
tended to take effect]; Rangayya v. Nan- 
jappa, 24 M. 491, 499 (1901), in which tlm 
relief asked for woh different but tho cause 
of action was identical in the two cases: 
Narayan 7'. Hhamraff, 27 B. 379, 383, 385 
(1903). 

(7) Bampanaboyina ». Addala, 25 M. 736, 
739 (1902), in which also, at pp. 746-747, tho 
diatinction between “ cause of action ” and 
“ same matter,’’ in b. 26 of the former Code, is 
pointed out. 
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If the causes of action in two suits are separate, the fact that the suit which 
might have preceded in point of time lias actually been posterior does not 
affect l.ho question.(1) Nor does the fact that joinder of claims might be 
made without being open to the charge of mullifariousness take away the 
plaintiffs right to bring separate suits in respect of separate causes of action. 
Becau.se a plaintiff has not formej'ly availed himself of the right to join 
separate claims when that is permissible, that is no objection under this 
section to a subR('quent suit.(2) 

Prior valid causes of action cannot be made into one by a transaction 
which is inojicrative in law and challenged as such in the suit. So a suit to 
cancel a release, obtained by duress, of all claims agains) defendanis, and to 
recnv('r the amount of one such claim, w'as held to be. no bar to subsequent, 
.suits upon othei' c.iuiscs of action so TeleaRed.(3) The same, rule a]>plies if a 
document is inadmissible in evidence, and, in consequence, a party sues on 
the original transaction prior to such document. So where a balance was found 
dun l)etwo(in tbe ])a.Tties, and a promissory note was executed juoviding 
for its payment by instalments, and the note being inadmissible, for want of 
stamp, the plainf.ilf had to sne on the original transaetion, ho, was held to he 
hound to sue for the full amount, and a suit for the amount due for some, nl 
the Instalmonts provided for in the note, was iield to h.ar a subsequent suit for 
the balance.(f) 

The duty to obey a foreign judgment is a new and separate oause of 
.■mtion fc,om that of the ojiginal cause of action to whicli l.hc judgment gave 
effect, (. 0 ) 

Each right wliicli giv(!S a right of action, as also, as a general rule, distinct 
acts, constif uto separate causes of aclion.{6) So as regards separate riglits ; 
a cause of action in res])eet of injury to a proprietary or permanent interest 
in an estate is not the same as that in respect of injury to a temporary or leasc- 
Itold interest; (7) and the cause of action accruing to a co-sliarcr by reason of 
e.xclusion from joint possession is not the same, as that which he possesses to 
liave tlin joint esi ato partit.innod; (8) nor is the cansc of action the same in a 

(1) l)i)(>rgaNatliR.oyr. RoyKalooNarain, (3) Subhaya r. Venl(atPRa]i]m, (> M. 4i) 

24 W. U. 212, 213 (187,''.). <1882). 

(2) iSi'O In re, Htireo IMolmn Paramaiiiek. (4) Benarsi Das i;. Bhikan Has, 3 A. 717 

l.t W. U„ 486 (1871); a. c„ 14 B. L. R. (1881), Oldlfpld, J., difls. 

4IH, 419; T,aluc,Iiand v. Gitjappa, 20 R. (6) Jjakslimanan v. Karuppan, 0 M. 273 

409,474 (1897)); Hampanaboyina.»), Addala, (1882). 

^.SM. af. ]!. 74. G9ri2); as to altoniativn relief (G) Hukra Chaed, 0. P. 0. 61.3, 514. 
HeoSiidduniden, dimed v. Banimadhiib Roy, (7) Upendra Lai Mookerjee r. S'eeretafy of 
1.7 0. at p. 149 (iHSTi So the fact that a prior State, 20 G. 710 (1893). 

mortgagee might it.i s.o l)een, but was not, (8) Ainlun Nasir v. Rasulan, 20 0. 3H5 

impleaded did not bring the case within the (1802); the suit, however, may bo barred 

seetinn : lialmakmid v. Sangari, 19 A. at p. whore the cause of action in each case was 

388 (1897). Whero there aro separate causes partition. So a suit to paHition delrts bars a 

of action against separate defendants, in subsequent suit to partition lands; Ukha v. 

rcsja'ct of which tliey are not jointly con- I>aga, 7 E. 182 (1882); disapproved in 

oerned ; Raja Ram Tewary e. Luohmun Monsharam r. Gonesh, 17 C. W. N, 621 

Pershad, 8 W. R. 15 (I8G7). the plaint will (1912). In, however, Ittoppan p. Manavi- 

lie rejeeled. krBmB,21 M. 163,168, 101 (1897), it was hold 
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suit, to rocovov possesBion of land upon the, strcngtli of alleged title thereto, 
and n suit based on the fact that there was no title, and that for the consideration 
money plaintiff got nothing.(l) And when plaintiff liad first sued for ejectment 
in the Revenue Court and afterwards for rent prior to ejectment under sect. 34 
of the Agra Tenancy Act of 1901, it was held tliat the causes of action were 
distinct and that the latter suit was not barred by rule 2 of tliis 0rder.(2) A 
right of a Maliomedan widow to dower is distinct from a right to a life-interest 
in the estate, of her deceased husband.(3) Similarly, a suit for maintenance 
i.s di.stinct from a subsequent claim for a share in ancestral property.(4) If a 
.suit for partition has been brought, but for some reason the. properties have not 
been ae.tualiy divided by the decree made therein, it is open fo any one of the 
joint owners to maintain a subsequent suit for partition.(5) A Burmese 
Buddhist husband’s suit for divorce is distinct from his suit for partition based 
on divorce.(6) 

Torts.—As a general rule, every tort is a separate and indivisible cause 
of action. So a claim in respect of a distinct prior tort need not be included 
in a suit on a subsequent one, and will not be barred by the suit on that other, (7) 
even though the suit brought might have embraced the claims on both 
the torts. (8) Each of several wrongful alienations of property constitute,B 
a separat(^ cause of action.{9) A suit for recovery of land A from X 
is no bar to a suit for the recovery of land from T, though the title thra'eto 
is the same, and the causes of action may have arisen at the same time, 
both the persons withholding and the property being different.(l())‘ An act 
prejudicially affecting more than one person gives to each a separate cause of 
action, as if the act done to each were separate. So a libel against several 
persons has often been held to afford a separate cause of action to each.(11) 

that the ri^ht of a tenant in common to have suit to sot aside mortgage granted l)y tliein 
cacti field scpar.ately divided was different Iwfore alienations]; Shafknt-un-nissa i>. Sliib 
from the right to claim pariitlon of all fields. Sohai, 4 A. 171, at p. 17.‘1 (1831); Johan r. 

(1) HanumanKamutc. Hanuman Mandur, Sawak, 1 Agra, F. B. 10!) {1800) [suit io 

1.0 tl. .01 (1887). set aside alienations l)y Hindu widow to A ; 

(2) Nandan Singh r. (la,nga lYasad, IkO the same to H]. .Sec also in connection 

A. C14 (F. J5.) (i!)i:i). wdth the subject of alienatitm, Ram Ijochim 

(2) Maliomed Roasat Ali e, Ha.sin Ranu, lall w. Gour Pershad, 5 N. W. P. 172 (lS7;t) 
21 (f 1.07 (18{)2); .4. c., 20 T. A^15.0. (suit to set .aside alienation of half share 

(4) Pramada Dasi e. Lakhi Narain, 12 (!. made by guardian; suit for share recovered 
fiO (1885). by olienoo in execution in another suit]; 

(.0) Monsharam i.\ Oonesh, 17 C. W. N. JJobi Prosad Chowdhury v. Golap Bhagat, 
21 (1912). 40 C. 721 (F. B.) 

(0) Manng Po i>. Ma liOn Ma Gale, 15 (10) Hampanaboyina v. Addala, 25 M. 73G 

W. N. 700 (1911). (1902); as to suits against several alienees, 

(7) Mahaboer Singh )’. Rambliajjan Sah, IG ifidr. pp. 742, 74.0, ib. 

(!. .04,0 (J889). (11) Hukm Chand, 0. P. 0. 627; and see 

(8) Hukm Chand, C. P. C. 518. Ali Sorang v. Beadon, 11 C. 524 (1885); 

(9) T.oolooSingh?'. Ra]endurLaha,8W. 11. Salima Bibi v. Sheikh Muhammad, 18 A. 
301 (1807); Pragji v. Kndorji,!) B. H. C. R. 131, at p. 138 (1895); Rajjo Kuar r. Ilebi 
2.07 (1872); Rao Kuran Singh r. Fyx Ali, 14 Dial, 18 A. 432 (1896); Ramanuja Deva- 
Moo. I. A. 187, 196 (1871) [suit to imi>eacb nayka, S M. 361 (1885). 

alienations by Hindu widow and mother; 
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Even in the case of the same person, if his rights in several capacities are 
infringed, there will bo a separate cause of action to him, inasmu(?h as he 
will be considered in each case as if he were a distinct per8on.(l) Where the 
plaintiff’s right is infringed by more persons than one, and by different acts 
done separately by each of them, the plaintiff has a separate cause of action 
against each of those persons. (2) A tort, though connected with a contract, 
constitutes a distinct cause of action from breach of the contract, and so a 
suit for the hire of a carriage will not bar a suit for the injury done to it 
during the hirer’s use of it.(3) And so as regards distinct acts constituting 
distinct causes of action; where, for instance, some co-sharers sell their shares 
on different dates to different persons; each sale gives a distinct and separate 
(jauso of action to the remaining co-sharcr claiming all the shares sold by right 
of [)re-tmiption.(4) iSo also a suit on an undul)’ stamped instrument, for 
whirli tiui plaintiff' liad to pay duty and penalty, does not bar a suit for 
recovery of amount so paid,(5) there being two distinct causes of action, 
one of which accrued since tlie institution of the former suit. Unity of 
title to different properties injiu'ed does not make the different causing 
the injuries a single tort. So a man’s rigiit to enjoy a inecc of land may 
depend upon one and the same title; but if lie is cjcct(*d ffom difi'cj’cnt 
parts of it bv distinct acts of ouster, each a<'t of ouster would constitiiti; 
a distinct ami separate cause of action.(6) TJici’c is, it is sufuniitetl, no 
question but t hat there is no unity of cause of action in such cases wlnvrc there 
is no unity in the act of dispossession, oven though the plaintiff’s title 
may ])c ®unc and tlio same. )So, conversely, if the alleged wrongs be 
distinct and separable, committed by several x»erBons, and proceeding from no 
(‘ombination or conspiracy of such persons, the wrong-doers must respectively be 
sued separately in respect of their own misfeasance, and not collectively in 
respect of wrongs to wlihffi they have been neither directly nor indirectly 


(!) Hukni {’Imnd, C. V. 528, and 
authorities there cited. 

(2) Balniakimd v. Saiigan. 19 A. at p. 384 
(1897). Jt cannot ho said that a cause of 
action against one jicrsou is a part of the 
cause of action against another, though it is 
not a joint one against both: Dampana* 
boyina r. Addala, 25 M. at ji. 740 (1902). 

(3) Hukm Chand, 0. P. C. 528; citing 
Hliavv 1 . Beers. 25 Ala, 449 (Amor.); and 
ef. Boorga Nal ‘‘ Boy Kalce, 24 W. R. 
212 (1876) [suit h\ h'ssor to recover lands 
resumed by Jc.s.sce; uit to recover lands 
leased], 

(4) Kalian Hingli r. (»ur Bayal, 4 A. RkI 
(1881). yoe Bolmakund v. yangori, 19 A. at 
p. 384 (1897). tSeo Harbans v. Tota Sahu, 32 
A. U (1900). 

(5) Ishar JJaa v. Masud Khan, U A. 70 
(KSKJ). 

(fi) Jardine ykinner A Uu. v. Rauoc yhuina 


Soondurcc, 13 W. U. 190(1870); fliayatullah 
Khan r. Naair KJian, 0 A. 010 {1884); Nara- 
yau V, Shamrao, 27 I!. 379, 385 (1!X)3). 
C^artvcwhethiT Junioona Bassoo v. Bamasoon- 
derce, 2 W. K. 148 (1805), which held to ttie 
contrary, and as to which, sec Madda Singh 
r. Bokan Singh, 1881, V. K. No. 9, was 
t?orroctIy decided. »Soc on this case Hukm 
Chand, C. P. C. 532 ; O’Kinoaly, C. P. C. MO. 
In Ram Hoondur Slialia, 20 W. R. 103 (1873), 
tho Court remanded the case to ascertain 
whether there were seiiaraU; and distinct acts 
f>f dispossession; and see cases cited and 
cf. Kttapur Raja e. Sui'ia Rau, 8 M. 520 
([885), where tiici-e was unity of title, and 
Xtemhuiry Mondul v. Mothoor Mohun, 20 
W. B. 450 (1873) [suits for possession of 
shai-es of different properties all bought with 
joint funds, but in different names and at 
ihffcreut times]. 
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partics.(l) A question may, liovvevca', arise as to the unity of the cause of 
action where tiiore is unity of the act of dispossession, that is, infringement, 
but different rights infringed. If the term “cause of action’’ be given its 
wider s(uisc, then in such eases it cannot be said that there is identity of cause 
of action. It has, however, boon held that it is not the title upon wliicli 
a party relies, but the infringement of it, whicli constitutes his cause 
of actiou.{2) Tlie fact that a defendant’s title rests upon different and 
distinct transactions, supported by distinct and separate evidence, docs not 
necessarily imply that to a party contest.ing that title there are different 
causes of action warranting separate suits.(3) The unity of a tortious act 
is not affected by the different modes in which it causes injury. Thus, in an 
action for malicious prosecution, the plaintiff may recover damages not only 
for his unlawful arrest and imprisonment and for the expenses of his defence, 
but also for the injury caused to his good fame and character by reason of tiio 
false accusation; and, in consequence, a subsequent suit for the latter will be 
harred.(4) 

An act sometimes consists of a series, and so may an act constituting a tort. 
T'he various acts may thus constitute a single wrong, so as to fuvniBli hut a 
single cause of action. As a general rule, acts of a similar character, perlormcd 
in pur.suance of the same general purpose, constitute one act and one tort, 
liartioularly so if the acts are done at the same time, or in actual continuation.(r)) 
So a libel constitutes a single eause of action, even though it consists 
of several statements in the libellous pamplilet. A litigant cannot select one 
portion of n libel as the ground for one action, and another as the ground for a 
second, and so on.(6) 

Generally, where goods are wrongfully detained after seizure, the detou- 


(1) Koolidun J.<ai v. Roo Himmut Singh, 3 
N. W. P. 8t>, 87 (187]}; and stiu Mns&t Ruita 
Bibee v. Dmiireo Lai, 2 N. W. P. 153 (1870), 
in wliich, though the plainlilT’s title waa one 
and the aamc, the dilTcrent alienations sought 
to be set aside were held to constitute dutinct 
causes of action. The question of combina¬ 
tion or absence of concert affecting or not tho 
unity of the cause of action, has been con¬ 
sidered with reference to misjoinder in the 
following casf^s :—(Jujadliur Pershad v. Saheb 
Roy, lU W. R. 203 (1873); Umur Ali 
Weylayet Ali, 4 0. L. R. 455 (1870); Loko 
Nath Surma v. Keahav Ram, 13 C. 147 (188G). 
There was held to bo combination and one 
and the same eaiiso of action against all 
defendants in Sudhendhu v. Durga Basi, 
14 C. 435 (1887); Ram Narain Butt v. Annoda 
Proaad Joahi, 14 C. 681 (1887); Mangul r. 
Girdhari, 1802, P. R. No. 127; in Hurro 
Monee e. Onokool Chunder Mookerjee, 8 
W. R. 461 (1867), it was held tiicro was none. 
See llukm Clmnd, C. V. C. 519-521; and as 


to former a. 43, Batnpamiboyina r. Addala, 
25 M. 736 (]f}02). In Pam Chunder v. 
Umora Churn, 16W. R. 155(1871),there was 
hold to be not a singh' eause of action though 
the dokmdants wore alleged to huTO huigued 
to oppose the plamtill's poBsession by force, 
but no grounds are given for the ilecision. 

(2) Jardino Skinner v. Shaiiia Soonduiee, 
13 W. R. 196 (1870); Koondun Lai v. Rae. 
Himmut Singh, 3 N. W. P. 86, 87 (1871); it 
is, however, to U; observed that in these cases 
the Court was dealing with the eoutention 
that it was tho title alone which constituted 
tlie cause of action. 

(3) Ram Soondur Shaha v. Ilclanuey, 20 
W. li. 103 (1872). 

(4) Hukm Ohand, (j. P. 0. 519 [citing 
Shekhjn r. Carpenter, 4 N. Y. 579 (Amei*.); 
Do La Guerra r. New Hall, 56 Oai. 21 
(Amcr.)]. 

(5) Ib. 520. 

(0) Maedougall r. Kmgiit, 25 B. 1). L 
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tion docs not oonstitute a separate cause of action, but is only the consequence 
of the seizure. So, after a .suit for recovery of property, a suit for damages 
for wrongful detention of the same property is barrcd.(l) In suck cases there 
is one cause of action, for which damages must be assessed once for all, and 
different remedies. The same principle lias in some cases been applied to 
suits for mesne profits of land from which the owner is dispossessed; (2) and 
a suit for possession of land has been held a bai' to a suit for mesne profits of 
that laud.(3) It has, however, in other cases been held to the contrary, both 
on account of sect. 10 of the Code of 1859,(4) and sect. 44 of the last Code, 
corresponding with 0. If. rr. 4, 5 of this,(5) that claims to recov'er possession 
of immoveable property and for mesne profits are dislinet claims; (6) and, con¬ 
versely, a suit for mesne profits of land has been held not to bar a suit for its 
poissossion, the fact of the priority of the suit for mesne profits being im¬ 
material so far as the conslruction of the Code is concerned.(7) These oases 
proceed on the principle that the right to possess biimoveable property and the 
right to enjoy the profits of such property arc distinct causiss of action. The 
causes of action in a suit to recover possession under sect. 9 of the Specific 
Relief Ad, and in a suit to recover mesne profits, are not the same, in that in 
the fu'St case the party is entitled to recover possession though he had no title, 
whereas, if he were a trespasser, mesne profits would not be given against the 
tnie owncr.fS) But whore a suit was brought for pos,sc's.sion of mortgaged 


(1) iSliaiiili Punju V. IShaikli Uodoy, 18 

W. 11. (1872); Sacm Sirdar t'. Kama* 

luddy, 22 W. R. 424 (1874); Serrao v. Nod, 
15 Q. R. D. 510, fijul sec J)obi Dial Siiigh t\ 
Ajaib Singh, 3 A. 543 (1881). In Munghroo 
V. (Jyaram, 14 ^V. R. 253 (1870), the cause of 
action being the rJetention of a boat, tho 
plaintiff waa hftld bound to aiio for the whole 
of the demurrage due, Mohabut Mundul v. 
Sliooreufiro Nath Roy, 4 VV, R.; s. e., C. R. 
20 (1805) [nuit for value of cattle taken ; suit 
for damageaj. 

(2) Vonkoba c. Subbamia, 11 M. 151 (1887); 

but aeo Tirupati o. Narasimha, 11 M. 210 
(1887); wlueh has been followed in Gutta 
Saraiiifoa r. Maganti Raminedu, 31 M. 405 
(1U08 ); Mevva Kuar v. Banarsi Prasad, 17 A. 
533 (1805). iSoo remarks of Privy Oouneit in 
this ease on 23 A. 227, 232 (1900); 

a. e., 5 C. VV. N. '’fH ; and Fatima Bibi i». 
Abdul Majid, 14 A. 5..), 630 (1892), in wlueh 
the opinion was exprt ssod that tho term 
“ cause of action " ha<I not been used in tho 
same sonse in s. 43 and in sa. 44-47 of the 
lost Code. 

(3) Veiikoba v. Subbaima, II M, 151 
(1887). 

(4) Chowdry Imdad Aii v. Boonyad Ali, 
14 W. R. 92 (1870); Baboo Isbiu' Dutt v. 
AUuck Nusser, 7 W. R, 429 (1807); Sitaram 


V. Bhag\ant, G B. H. C. R. 109, A. C. 3. 
(JStiS), dijfided under the Code of 1859, 
wliich, however, expressly dealt with the 
point. The docisioii in Ram Ruttun Audo o. 
Ram Clnmder Pal, 25 W. R. 113 (lH7ti), is 
not lo (ho con(.i'ary as thcro in tho former 
suit niesue profits were expressly jtrayod 
for. Ill Rookminee Koocr r. Ram Tohul 
Roy, 21 W. R. 223 (1874), It was held Ihtit 
though a elaim for mesne profits was a 
se.parate eauae of action, yet it cannot itself 
be di\filed and every auit must include llio 
whole of llio mesne profits which had then 
aeurued. 

(5) i.<aleHsur Habin r. JauLi Bibi, J!) (A 016 
(1891). 

(C) Jb.; Bikraina Singh i\ Prab Dial, 
1889, P. U. No. 129, F. B., wbicb must Im 
taken to suixTsitde l^halla r. Kesflv Singh, 
1882, P. R. No. 13H. And see Pratap 
Chandra v. Rani Swarnamayi, 4 B. L. R., 
F. B. 113 (1869); Mon Mohun Sirkar y. 
Secretary of State, 17C. 908(1890); Subraya 
IK Rathnavelu, 32 A. 330 (1908). 

(7) Monohur Lall i'. Goui'i Sunkur, 9 C. 
283 (1882); Tirupati v. Narasimha, 11 M. 
210 (1887). 

(8) Sheo Kumar v. Narain Das, 24 A. 501, 
0U3 (1902). 
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property and a deposit was made in Court, a second suit to recover mesne 
profits from the dalto of deposit to that of recovery of possession was 
held barred.(1) 

As to whether or not there is a new cause of action in tlie ease of con¬ 
tinuing torts ; tlie general rule appears to be that in the case of suoli torts as 
are not of a necessarily injurious and permanent character, there is a continuing 
obligation to abate tlieni, and the continuance of the nuisance is held to 
bo a new tort and therefore a separate cause of action; but the rule is other¬ 
wise in the case of all torts of a penuiinent cliaracter wliich continue to 
operate injuriously without any external agen<y.(2) While if there are 
different persons injured there are difiereiit torts, the question as to the 
number of causes of action which the same person may have, turns upon the 
niiinbej' of tort.s and not upon the number of different pieces of property 
which may iiave been injimd. Thus an act which damages two properties 
belonging to the same man at. the same time and by the same means does not 
create two causes of action. The elements of damage are multifarious but the 
cause of it is a unit; but it wiU be otherwise if the cause itself is not single and 
indivisible.^) A suit for ceitain moneys said to luivo been misappro- 
ju'iatcd by the defendant while acting as manager of a. joint famil}', was held 
to bar a subsequent .suit for the plaintiff’s .share of certain joint paddy held 
by the, defendant at (he. time of the first suit, Miftcr, J., observing: ‘‘The 
causes of action in both the cases originated in the refusal of the defendant 
to give to the plaintiffs tlieir share of the propaties realhsed by him as manager 
. . . the manager of a joint Hindu family holds possession of various items of 
property on behalf of the family. Can it be contended for a moment that each 
member of the family has a separate cause of action for his .share in cacii item 
of those properties ? ” (4) 

An act u'hieh causes injuiy ladh to pason and property iiia,)' constitute 
difl'erent toils. Both causes of action may he founded upon one act, but, they 
are not on that account identical causes of aefioti.(5) All the. claims in 


(J) Kukliimiiibai r. A'l'iiKatcsii, Ui 527 
(tOUT). 

{2} Hfio llulmi {‘haud, C. 1*. 525 527, 

find cases there eitcd. 

(5) Hf'c ib., 528, and Huzloor Kukeem i\ 
SUumsoonissa, 11 Moo. J. A. 005 (ISO?), where 
the Privy Council poinU'd out that there -was 
nothing to distinguish the deposit of the 
particidar company’s j)a}K'r from the deposit 
uf those which th(5 jilaintilF had deposited 
with it and reco\crcd in the former suit; 
Pittapiir llaja i\ Suriya llau, 8 M. 6^; 
12 J. A. 110 (1885), in which the con- 
A ersion of several things was held to bo one 
eausc of action, but the paiiiculai* ease was 
distinguished, and the suit held not i-o bo 
barred [suit as u]jon dispossesaion for land; 


subsequent suit for perKomdty ; same title to 
both under willj. 

(4) Gancs Chandra v. Ram Kumar, 5 11. 
L. Jl., A., C. 2()5 (18()9); s. e., .sub liutn. 
lladhakishorc v. llam Coomar, 12 W. K. 70. 
Similarly a suit for certain sums misappro- 
l>riated by a general agent has been bold to 
bar a suit for all other sums misappropriated 
before the former suit, on the gi’ound that 
the cause of action is not the misappropria¬ 
tion but the refusal to account on demand : 
Monohur Bass v. Scctal Pershad, 23 W. R. 
418 (1875). 

(5) Brunsden p. Humphrey, 14 Q. B. B. 
Ill; Barley Main Colliery v. Mitchell, 11 
App, Cds. 144. See former case discussed in 
Hukm Cliand, U. P. C. 530, 531. 
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j-especl ()I tile tori wliicli is tlie cause o{ action sliould be made in one 
Buit.(l) 

Contract.— Each separate contract made with tlie same or ditierent 
persons constitutes a separate cause of action. So the liolder of two indepen¬ 
dent mortgages over tlie same property may sue and obtain a decree for sale 
on each of them separately :(2) and two bonds have been held to constitute 
separate causes of action, even though the circumstances out of wliicli they 
sprung might tliemselvcs at the time liave constituted a cause of action.(3) 
Kacli of several contracis made with separate persons, though made at one 
and the same time, is a distinct and separate cause of action.(4) Tims in 
the second of tlie last-mentioned caBe.s an engagement for payment of rent 
witli eacli tenant was held to be a separate cause of action ; as also in tiie second 
eacli purcliase of goods made liy several persons. A liond executed by 
fatiier and son living togetii(>r, joint in all llieir concerns, constitutes a 
separaie cause, of action from that executed by the son alone, as the father 
could not lie responsible for the latter.{5) Where there are separate contracts 
till* lireaiii of eacli constitutes a separate cause of action.(6) Where there is 
a single contract, and several breaches which have occurred before any suit 
is brought, all the breaches must be included in one action even though 
the claim may be in part for a debt and in part for damages.(7) In 
Bikraina Singh r. i'rab Dial,(8) Plowden, J., said: “Where there is an 
obliiratioii created by a single contract, and several breaclies have occurred 
before action brought, a plaintifl who does not claim all that he is entitled 
to in resiiect, of such breaches does truly split his claim. The ilhistra- 
t.ioii seems to regard the obligation and tin; several breaches before suit as 
eousl.ituting but oni“ cause of action. Another similar instance would be. of 
an in.stalmeiit bond and several defaults in payment of instalments due 

(1) Maksud All v. Nargis IJye, 20 C. 322 (4) Baroo Sircar v. Massiin Mundul, 21 

(1892) [suit for ]>iw8e.ssioii of land on which W. B. 206 (1874); Jumoona i)aa v. Pookhur 

alleged to Ik; palm trees ; suit for declaration Singh, 22 W. R. 133 (J 875), in which it was 

of title (.0 palm trees}; Lalla Luchniun r. hehl that there was niisjoinder of causes of 
Rainsarn Paiidyain, 20 W. R. 144 (1873) aidiion and defendants. In Purum Sookh e. 

I suit for declaration of title to mokurvurce ; Suhhan, 2 Agra, 323 (1807), a creditor’s suit 

suitforiimountplaintiffcmtitledtoonaccouiit against some heira of deocased was held not 
of t Iiat t.itlc]. to bar a subsequent suit against, other iicirs 

(2) Siundar Singh e. Bhoiu, 20 A. 322 for balanco univcovered. 

(1898); hut see iSri (iopal e. Pirt.hi Singh, 24 (■'>) Gokal (Jhand r. Khwaja Ali Shah, 

A. 429, 439 (H»02); n. c., 29 1, -A. 118 ; and 1890, P. K. No. 32. 

Hari e. Kusuni iT (J. .'iSp (1910). (6) See Hukm tiliand, C. P. (J. 534 ; as to 

(3) Umod Uholclisnd v. Pir Sahoh, 7 B. several contracts forming part of one trans- 
134 (1883). For tlw purposes of the rule action and broaches of .several oovonants,w(fc 
against misjoinder of causes of action a suit post, p. 096. 

to set aside two bonds alleged to have been (7) Duncan Bros. i>. JeotmuU Greodhari 
executed as parts of the same transaction I^all, 19 0.372(1892), approving of the opinion 
was hold not to be had, the cause of action of Wilson, J., in Anderson, Wright & Co. v. 
being under the ciruumstaucos single : Mu- Kalagurla Surjinarain, • 12 0. 339 (1886); 
hammad Baksh v. Kamdat, 1896, P. R. dist. in Banku v. Copal, 14 C. A ,1. 589 
No. 6; Anantanarayan n. Savithri, 22 (1911). 

M. L. J. 231 (1911); 36 M. 101. (8) 1889, P. B. No. 129. 
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before action brought. Similarly a plaintiff excluded by a defendant for a 
definite peiiod from enjoyment of profits of Jus property, would probably bo 
bound to claim all the nieane profits which be was entitled to recover up to 
dat^e of suit in respect of exclusion for such period.” The Explanalion is 
now aiiuuided so as to exy>ressly include successive claims arising under the 
same ol)ligatioji. 

('hums under the same contract for several instalments of the same rent, 
or for several instalments of tJie same negotiahle instrument, liave been 
freqmmtiy field to be claims for the same cause of aetion.fl) Though a party 
may sue in respect of each instalment of rent,(2) or of a debt (3) as it falls due, 
the aggrogat(? of two or more of such unpaid iiistalmcnts (ainnot be 
divided into two or more causes of action but is deemed for tiie purpose of 
this section one cause of action. Wliatevcr iiistahnents are dm', must be sued 
for.{l) Tliere is no distinction between a suit omitting to claim an earlic'r 
r(3nt, and a suit omitting to claim a later rent which is due at the date of ii/S 
iristitntion.{5) The same principle applies to all interest due at the time of 
suit, though a suit for interest which may accrue clue after the “former suit 
will not b(; barred.(G) Similarly, tltougli, where there arc mor<‘ covenants 
than on(‘ in a <a)atraet wbicli are to he performed at diderenl. times, the bi-eaeh 
of each conshituttis a single and indepcndeiit cause of action on wliieh a 
separate suit may bo Inongbt, when a suit is brouglit (jii any contraet 
aft<*r there lias been a breach of several covenants, the bi'ea(h of them all is con¬ 
sidered a single cause of actioii.{7) So, also, in the ea.se of ctmtinuing con1.ru(d.s » 
for the doing (d any act, though there is a separate eovt'iiant for the doing of 
that/ act at every moment during the period of the conti'act, and a breach at 
every moment the contract is or remains unfulfilled, tlie eiitire. br<'a(ii at the 
time of any suit is deemed a single cause of aelioii.(8) Contracts for s('rvi<-e 


(1) AndiTsoa, Wri^^ht &. (Uk r. KaLigiirla 

Hiirjiuamin, 12 (t (1885), vide jutftf. 

(2) fb. So while a se]mrat.p ruU. <'an li« 
for tlu' rent of each yoar, a suit must (‘nibraeo 
all the r<‘nt rhio at iho l ime it ih brought; 
tlhockalinga Pillai r. Kuiuara Vinithala»[, 
4 M. H. (t R. (18(iU) ; Alagu r. Alxloola, 
8 M. 147 (1884); Hnt.to Chum (Jlmsal r. 
Obhuy Nuiul Doss, 2 W. Ji, A<-t X., 31 
(185.5); RamSoomlurSeiii e. RristoDhunder, 
J7 W. R. 380 (1872); ICristo Kirkiir v. Ram 
j)hiin. 24 W. R. .320 (1875) [the last tlm-e 
easert an' not of authority nc»w i<j justify 
splitting of action when different in.stalmentH 
aro diHi] ; Reliari Lai Pal v, Sm. Raran Mai, 
17 A. 53 (1894) [in which, however, the suit 
luul been withdrawn with pormiesion]: 
Chandi Charan Jogendra Clmndra, 1 
C. W. N. cxx. (1897); Balaji v. Bhikaji, 
8 B. 104 (1881) ; Assanulla v. Tirthaboshini, 
22 a 080, 1)91 (1805). 

(3) Mackintosh Gill, 12 B. L. B. 37 


(1873); Appasami Raim.sanii, 0 M. 270 
(IS80); Biknuna Hingh v. Prah |)ial, 1889, 
K R, 129. 

(4) Gfaockalinga PiUai r. Kinnara V'iriillia- 
lam,4M.J1.0. K.334 (1809); foil., 8hannni- 
gam Pillai v, Byod Gulam Giii»s(', 27 M. 1 10 
(HK)3); AtuI KriKhna Giiosc ?\ Nrijj'^'ndro 
NurainGho.se, ] C. L. J. 114 (MUt.'l). 

(5) 'J'arm-k Ghimder Mookerjre t\ Panclui 

Mohini, (> 0. 791 (1881): Adhirani Nnrain r. 
Ragini Mohapatro, 12 59 (1885). 

(0) Shuihqia v. lialapa, 7 B. 440 (1883). 

(7) Hukm Chand, G. P. C. 530. 

(8) See ib., 540. The prinidple is, how¬ 
ever, nut applicable wheo the covenants arc 
80 different in their nature as to bo con¬ 
sidered separate contracts, ip which case 
the breach of each covenant will bo a separate 
cause of action, ib., 642. And if porformanco 
of several covenants is socurod differently, 
their breach will not constitute a single eauso 
of action; Yoshvonte. Vithal,219.207(1896). 



First Sohed. 

0. 2 , IT. 1- 2. 


FRAME OF SirTT. 


595 


foT a term are entire oentracts. Tlie breach of siich a contract constitutes a 
singli! cause of action, and a claim for damages for the breach may be made 
only oiico.(l) If several items which make up a claim are of the same naturi!, 
and form paa't of the same course of dealing so as to pass under the same descrip¬ 
tion, and form part ol one transaction, they must be considered as one cause 
of action and must be joined in one suit, though they may have arisen out of 
several contracts.(2) Where, however, the contract c.vprosslv jirovides that 
each monthly demand is to he deeine<l or treated a-: a separate contract, the 
])laintill is entitled to bring separate suits lor damage,■i.j.'l) Wlxwe several 
articles are sold in succession by A to If, if the vendor sues for the jirieo, ho 
must sue for the price, of all the goods sold up to the datii of his suit, and 
cannot sue, separately fir.st for one and then for another. (1) The principle, 
of such casi's is that tlie transaction really (constitutes one demand. On 
(,lio same principle, a innuing account generally constitutes one demand and 
one cause of action, as also wages for work doiu' under a general hiring.jri) All 
damages claimed in respeej. of the cause of action and accrued at date 
of suit must be sued for in one action; (l>) as also all claims and relief 
arising t,Iieruout.(7) 

The scope of the identity of the cause of action has been (sinsidiu'ably 
extended by the addition of tiie Ex|)]anatioii of the i'uli“, wliich supeisodi's 
tho.se cases in which it was held that a suit mi a collateral security given for a 
debt would not bar a suit, for the debt itsi'lf. This is generally not t,he case 
now, and, ronversely, a suit for a hill will bar a suit to enlorce a security gir en 
in respect, ol it.(8) A.s regards, however, mortgages of immoveabh' properf.y. 


(j) Sinipfif)!! V. Cloghoni, fl ti. K. lU 
(ISSO); and see Knglisll nnd .tmem-ftn cttses 
cited in Hiitm ('lumii, J'. t', .')42-.544. 

(2) ,\ndeiHoit e, Ktvlagarla. ]2 Xtt) 

(prr (Jait li, (t.T. ; and see t'hocUalinga 
['iliiii e. J<umai‘a Viruflialam, 4 itt. U, tl K. 
.'Uit (IWi!)), di-.tirguished in rase iie.xt cited. 

(2) Mnndul and (.‘o.(’.n'’azulKllafii«,iS.(!.(!, 
Ref. 2 of l!tJ2 (did Feb. Iill4), (.Tonkins, 
('J.. and VVondiofTe, d.); Toilowing Volkarl. 
•e.Suleji, Itl M. 304 

(4) Siiannnigani PUiai r, Syed ftnlam 
(ilifwo, 27 M. 110, 117(i!»u:i). 

(ri) iSec Hukm Chand, C. F. tl M(i .US. 
In Nawab M, lid' IJIIee e. Malinmed Wajid, 1 
N, W. F. 70 (iso a prior suit, to rooover a 
rocoipt given by w.u of security for loan of 
Re. 500 was held not, I ■ bar a siibscciuent suit 
for balance due on whole account hetwcou 
parties; for in tlie first case it was not 
necessary to go into the general account. AU 
that the Court had to do was to satisfy 
itself that at the time the suit was brought 
the money advanced on the security of the 
receipt had been repaid. As to suit on 
account stated, see llenarsi Das r. Bhikliaiv, 


3 A. 717(1K8]). 

(IS) .Shoo ,Shind.Hr Kahoy lliidoy Naniin, 
(1 C. 143 {1SS2); H. c., jii appeal, Aladan 
Alohan Uai e. tSheo Banker Sahov, 12 tf. 4S2 
(1 SS5), vhh' [tmt. 

(7) lliknmtulhi Jvhan e. Imam Ali, 12 
203 (IHOO) [usnfruetiiary morf,ga,go; cause 
of iu-tion when po,s,session of property refused; 
suit for iiniMiid interest; suh.se(|uent suit for 
inti'rcst and prineijtalj; Mian Singh v. Sham 
Das, lS8i), F. It. No. 7(1, died in Hukiii 
Chand, C. 1*. C. .'i3r> [bond; suit for one 
year's interest; suit for iirineipal and 
inlcrestj ; Shib Kristo Jlabi r. Abdool 
Sohhan, 15 W. It. 408 (1871) Isuit for 
siH'cific iinrforimiuci-; suit to rceover money ; 
jiart of consideration]; T.alji Mai e. Hulasi, 
3 A. 6fi0 (1881) [suit for specific jicrformance 
of contract of mortgage; suit for recovery 
of mesne profits of mortgaged property]; 
Mewa Kuar (’. Banarsi Prasad, 17 A. 533 
(1895) [claim for possession and mesne profits 
arising out of one cause of action], 

(8) See Preonath Mulmrji v. Bishnath 
Prasad, 29 A. 2.5U (1900). Under the Code 
of 1859, it was held that the taking of a mere 
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tlio rule, must now be read iu Hubordination to sect. 99 of the Transfer of Property 
Act. But that Act does not nullify the rule entirely, and does not remove 
both the restriction on the splitting of claims and the splitting of remedies. 
Its only purpose is to relieve a mortgagee from the restriction placed on the 
splitting of his remedies.(l) It has been held (2) that a mortgagee taking out 
a money decree was not bound to brinponc suit for the whole of the property 
belonging to his judgment-debtor if it had passed to different parties under 
different iitle-deeds, but might follow the property upon which lie had a lien 
into the hands first of one purchaser and then of another ; which would appear 
also to be law now in the case of suits under sect. 67 of the Transfer of Property- 
Act. Wliere a mortgagee iiolds two mortgages on the same propert.y executed 
by the same person, he cannot maintain a suit to recover the sum due ou the 
later mortgage only, by sale of the property subject to the prior morigage.(3) 
It has been held that where a mortgagee wishes to make out a case that he is 
entitled to a decree, against the mortgagor personally or against hi.s uiihypotlie- 
cated property in the event of the sale proceeds of the mortgaged property being 
insullicieut to pay the mortgage-debt, he is bound to put forward iu his plaint 
the allegations which, if established, would.entitle him to tliat relief.(4) 

Miscellaneous.—As regards mortgages, in the following cases the cairso 
of action in tlie two suits was held not to be the same ;— 

Suit by mortgagee against mortgagor to derlare mortgage lien; suit, 
against, atlaching creditors of mortgagors to declare lien over surplus 
moneys, jiroceeds of sale by Collector ol portion of mortgaged prcpertie.s.fS) 
Suit, by purchaser of equity of redemption of share for recovery (hereof 
on redemption of whole; suit aff.er purchase ol remainder of mojtgiigor’s 
interest for po.sscssion thereof.(6) A suit on a second mortgage is no biir 
to a .suit on tlie tirBt.(7) Suit for overdue interest ou mortgage held not to 
bar subsequent suit to secure principal and interest by sale, there being 
two separate contracts contained in same instrument and distinct covenants 
.secured iu a different matmer.(8) Suit by obligee against obligor to enforce 
lien; suit by former against purchaser in execution of money decree 
lo have it (biclared that property was liable to be sold under obligee's 


niontjy <lc«r (“0 'W'ould nob necessarily c\- 
liingulsh the (treditior's lieu : MonitaKOoddc$en 
f. Rajoooinar, 14 11. L. 11. 4t)8 (187.1); 
Jurinienjoy Mullick v. DoHsmoncy J4osboc, 7 
(!. 714 (1881); but under the (.Jotle of 1877, 
and prior to the passing of the Transfer of 
Pi*o})orty Aet {rtdr. jml), it was hold that a 
separate suit for enforcing the lion was 
barred : Gumani e. Itam Padarath, 2 A. 838 
(1880). 

(1) Govind v. Parashram, 26 B. 161, 167, 
168 (1900); s. c., 2 Boin. L. R. 864, in which 
the suit was held to be barred, as there wait a 
splitting of elaims. In Bhola Nath v. 
Mahamiiiad Sadiq, 26 A. 223 (1903), the 
suit was hold not to be barred, as no question 
of this character arose. 


(2) In re Hurry Mohun Parainaniok, 14 11. 

U H. 418 (1871); s. e., 15 W. R. 486. 

(3) K-oshavram v. Ranehhod, 30 B. 156 
(1906); Gobinda?'. I.Jila Harihar, 14 0. W. -N, 
1053 (1910); Atab Pramanik ik Arif Tarafdar, 
39 C. L. J. 690 (1914). 

(4) Gulam Hussain v. Mahamadalli, 34 
B. .140 (1910). 

(6) Kristodoss Kuudoo v. Rainkant Roy, 
6 0.142(1880). 

(6) Brahannayaki Krishna, 9 M. 92 
(1885). 

(7) Moto Raghunath v. BalagI, 13 B. 45 
(1888). 

(8) Yashwant i\ Vithal, 25 B. 267 (1896); 
vide ante, p. 594. 
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decree.(1) Suit by iiKirigiigco for sale in wliidi hohler of prior mortgage 
not impleaded ; suit by same as purchaser of the property in execution foi' 
redemption of jnior mortgage.(2) Suit by mortgagee for establishment of 
Ids right as such to mortgaged property under seed,. 283 of the. Code of 1882, 
against mortgagor, judgment-debtor,' and execution-creditor; suit by him 
against tJiem for possession of the property under llie mortgage deed.(3) 
Suit by person to wliom lands were h)rpothe<!ated and usufructuary 
moitgage given for rent due under terms of jxUtamc/iits executed on date of 
moilgage; suit to recover principal and interest under mortgage.(4) A 
contract to pay rent and a mortgage to secure payment of rent constitute 
separate rights of action. (5) Failure in a rcdemjrtion suit docs not bar a 
subsequent suit in ejectment, and vice vrrsd.[6) Suit to redeem part of talukdari 
estate ; jmevioms suits to cstablisli right in same part of estate.(7) Suit on 
mortgage ; subsequent suit against mortgagor’s sons not born at date of 
previous decree.(8) Ejectment suit by a mortgagor’s vendee against purchaser 
under a mortgage decree ; subsequent suit to reilccm.(9) Suit by mortgagee 
against his mortgagors does not bar a subsequent suit to enforce the mortgage 
lien against purchasers or mortgagors and subsequent mortgagees.(10) Cause, 
of iiction of moitgagce against Ids mortgagor is not the same as that against a 
rival mortgagee.(11) Suit for redemption; suit for mesne jrrofits against 
mortgagee in possession.(12) Tlie holder of two independent mortgages over 
the same pj'npert,y has t wo separate c.auBea of action.(13) As to claims arising 
in connection with defendant’s default and waiver, vide ante, p. 579. Suit on 
mortgage to recovex money and for order of sale; suit to (‘ject tenant and to 
assert riglit of mortgagee to possession under usufructmiry mortgage ; (14) suit 
based upon adjusted account; suit based on mortgage; (1.5) suit to rode.e.m 
mortgage alleged to be executed in 1856 over fifty caunics of land; suit to 
redeem fourteen out of the fifty cauuies on the footing of a mortgage of 1853, 
wlncli had been pleaded by the defendants in the previous suit.(16) A former 
suit to redeem katiaiii. is no bar to a subsequent suit based on the Icanam and 
title, so far as the latter is based on titlc.(17) A suit brought by A'against B 


(1) liatu-aichi v. Surju, t A. 257 (1881). 

(2) Balmakunde. Sangari, 1 SBT.AIl.W.N.Ot. 

(3) (tanpat Rai e. Hira Singh, 1891, P. R. 
No. 29. 

(4) Nanu v, Raman, 16 M. 335 (1892). 

(6) Chuni Lai v. Banaspat Singh, 9 A. 23 
(1886); and seo as to same, Banda Hasan v. 
Abadi Bcg.uii 4 A. 180 (1880). 

(6) Naro Bu . int v. Ram Chandi'a, 13 B. 
326 (1888); SliridJiar Vinayak v, Narayan, 11 
B. H. C. R. 224, 230 (1874). 

(7) Amanat Bibi v. Imdad Husain, 16 C. 
800 (1888); s. 0 ., 16 I. A. 106. 

(8) Ramayya v. Venkataratnam, 17 M. 122 
(1893). 

(9) Kuppu V. Venkata Krishna, 20 M. 82 
(1896). 

(10) Laluohand v. Girjappa, 20 B. 469, 474 


(1895). 

(11) Balmakund e. Sangari, 19 A. 379, 388 
F. B. (1897). 

(12) Baboo Gout Kishen v, Sahay Fukeor 
Cband, 7 W. R. 364 (1867). 

(13) Sundar Singh v. Bholu, 20 A. 322 
F. B. (1898); but see Sri Gopal v. Pirthi 
Singh, 24 A. 429, 439 (1902); see also Hari 
V, Kusum, 35 C. 689 (1910), and tho cases 
there mentioned. 

(14) Veerana v. Muthukumara, 27 M. 102 
(1903). 

(16) Hansraj Lakhmidas v. ialji Anandji, 
28 B. 447 (1904). 

(16) Ramaswami Ayyar r. Vythinatha 
Ayyar, 26 M. 760 (1902). 

(17) Parambath e. Puthongattil, 28 M. 406 
(1905). 
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un an inorlgHge wliicli waB dismissod, in no liaj- to .siilweqiient suit on 

anotlior juorfgago of tlio same proj)erly.(l) A suit brouglit b\’ a wife during 
llie Iif(! of jier Iiusband for tJie m-ovcry of llic prompt portion of licr dower 
will be no bar to a sulisequent suit for flic recover)^ of the deferred porfion.(l!) 

Jii llie following caws tJic cause of action was lield to bo tlic sniiie:— 
W'^berc an occupancy tenant made a mortgage witli po.s8es.sion of his holding, 
a suit by the proprietor for the cancellation of tiic mortgage was held to bar 
a suit, for tlie possession of flic holding ; as the cause of action in the two suits 
Would be the same, the defendants taking possession under his mortgage not 
affording a, second and distinct cause of action from tlie e.\;ccution of tlie deed 
itself.(3) A suit to redeem a mortgage on the gi'ound of the mortgagee liaving 
received more, than the amount due in respect of mort,gage bars a. sub.sequent 
suit for IIk’ amount of tlie surplus received by him.(4) iSnit for redemption 
of kauam : subsequent suit based on admissions known to the plaintiff at time 
of previous suit that defendaiifs were htwimlnrs under plaiiifill’s pre- 
decesKcir iu litle.(5) Huit for possession of a poition of a liou.se alleged 
to ha.ve bi-en partitioned in proceedings before, a Court of llevenuc ; subseipieut 
.suit for part it ion of the same bouse in a Civil Court .(6) As to sjiecifk- performance, 
.see below. (7) 

The genenil rule is that every partition shall embrace all the joint ju'o- 
perty, but it i,s subject to certain exeeption.s—.“uch as («) wlierc ditferent 
portions of it ai'c situated in and out of British India; (h) where a. portion of 
it is not immediately available for partition, by rea.son of (i) its being in 
possession of mortgagees, or (ii) because it was inam land, wducli‘reijuired 
Uovernment. permission to give jurisdiction to the Coiut ; (c) wliore property 
is iicld in jiartnersliip by the joint family along with strangers, wlio have no 
interest in the family partition among the sharers, and wJio could not. there¬ 
fore lie made parties in tlie family partition suit.{8j The section was held 
not to apjily where the title on which the former suit was based was o.xclusivc 


(1) 'I’iirikttikat Madathil f>. ''J'hiruthiyjl 
Kfibhnmi, M. (l(K)r)); Kain b'ahai v, 
Ahmadi, 33 A. 302 

(2) Uuida J^f'gam r. MuhamiiiaiJi, 33 A. 
201 (JUJO). 

(3) Sant linni v. (.^lunula Singh, 1886, P. It. 
Nu. 47. 

(4) Baloji Tarnajt r. 'I’amaiigonda, 6 B. 
H. cut., A. C. 07 {I860}. 

(5) RaugaBami Pillai i\ Krishna Pillai, 
22 M. 250 {1K98), 

(6) Balhhaddar Kath n Itani Lai, 26 A. 
501 (IU04). 

(7) Kathu r. Budhu, 18 B. 537 (1803) [suit 

for Kpccific jiorforinanco and execution of sale 
<l'‘ed ; suit on Bale deed executed by Court tfi 
rec'ov(*i' ])OB8osHiou. but see Karayaiia t». Kan- 
iluHiinii, 22 24 {1808}]; Chidambara r. 

yi'inivaBa, 8 M. L. ,j. ]t(‘j). 6], uik‘d Hukni 


(ihand, 0. 1\ <l 515 [suit fur Hpeeiliu per¬ 
formance ; suit for Teeuvery of deposit 
money] ; Parangtxlan v. Peruiutoduka, 27 M. 
3H0 (1003); Venkataranm r. Venkata, 24 M. 
27 (1899) |auit for speeiiic ]»erformaneo; Bub- 
seyuenb suit for money paid on a considera- 
tum that failed] j Bangayya Gouiulan v. 
Nanjappa Kao, 24 AI. 401 (lOOl); 8. e., 3 
Born. L. R. 700 [.suit for poaseBsiun and 
damages; Buit for sjjecilic ]Kirformanco and 
transfer; basis of both actions an agreement 
for Bale]. ^ 

(8) Purshottam v. Atmaram, 1 Bom. L. It. 

^76 (1899); s. c., 23 H. 597 [the claim of A 
to obtain Jiia share of 2 )ropcrty owned jointly 
by him and B caimot be said to have I)ecn 
founded on the same cau.so of action as his 
elaiin to obtain his share, of property owned 
jointly by him and B and CJ. 
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owiiersliip, wJiile tJiat on wliicli tJie Bubsequent suit was based was joint 
ownership.(l) 

The karnavun of a Malabar ianoad is not barred from bringing Buccessive 
KuitB for land in possession of an mandravan, the cause of action being the 
riglit to demand restoration of iariixjd property at any time, and it being in 
the discretion of the karnavan to leave any item of property he pleases in the 
possession of amndravans.(2) 

“ Shall not afterwards sue.”- The bar is not avoided by an expression 
of intention to sue again.(3) A plaintiff may'', however, obtain leave to omit 
to sue in respocl. of one of several remedies. A suit, however, which is with- 
dr^'n with permission to sue again does not create any bar, as the effect of such 
permission is to leave matters in the position in which they would ha\'e stood 
if no such suit hafl been instituted.(4) The same principle was held to apjily 
even when the suit was dismissed for non-appeariinces of parties under sect. 140 
of the N.W.P. Alt, 1881, with leave specially re.sprved to the plaintiff to bring 
a fresh .“uit; the reason assigned for the decision being that before the ease was 
siiuck off the plaintiff could have so uiuendiid his plaint as to have ineliided the 
claim in the first suit; and a fortiori there was no rea.son why he should not 
include it in the subsequent suit.(6) 

The bur affects the plaintiff in the second suit if iie was jilaintift' in the 
first, and 1 liose wlio claim under him; (6) and it is not avoided by the plaintiff 
iiaviiig been a minor at tlic time of the former suit.{7) Tlie rule say's, shall 
not afterwards site/’ It does not therefore ajiply where the suits are sinudtaneous 
and not successive.(8) In the case cited below,(9) the Madras High Court 
held that of the t.wo simultaneous suits, both would of course nut be liarrcd, 
and tlie decree in eltlinr might stand, provided the decree in the other was 
reversed ; and option was given to the plaintiff to choose which would stand, 
tlie. otiier being dismissed. Fractions of a day' are, however, recognized, and 
wiiere two suits ai'e presented on the Bame day it must be presumed, until tiic 
contrary is pro^•e^l, that the suit.s were jiresented and admitted in the order in 


(!) Narayaii v. Shauimo, 27 H. 370 (1003); 
as to title bi'lug the BHine but the cauHo of 
autioii (l.ffororit, nee i!) at ])p. 380, 3H0. 

(2) Kannan h. 'i’onju, 5 M. 1 (1882). Ati 
to the position of a l arnavaii as understood in 
Malabar, see Vnsudevan v. Sankaran, 20 M, 
at p. 138 (180(1). 

(3) Sec mil'\ 577 ; 8ooii(lor Jlibee v. 
KliiUoo Mull, 2 N. U P. 90 (1870); Chajju 
Singh V. Nihal Singli. 1888, P. K. No. 190; 
Maksud Ali Nargis Dye, 20 (!. 322 (1892). 

(4) See ajitf, y\ 574, and Beliari Lai Pal 
i'. Baran Mai, 17 A. 53 (1894), and cases there 
cited. 

(.5) Mulchand r. Bhikaii Das, 7 A. 024 
(1885), ml ijuwre. Ah regards this ease it has 
Ijeeii submitted (Kukm Chaivl, (‘. P. C. 559) 
'* that this argument docs not aj)i)ear to bo 


correct, aii<l the cii'cumstaiicc tJiat a suit is 
diamisHod and not <!eereed cannot affect the 
l)ar which has liecn attached l>y s. 43 (now 
r. 2) to the institution of a suit as distinct 
from its decision to wliich s. 13 (now s. 11) 
would apply.” 

(6) Vi^ aniG, p. 582 ; Bata r. Faix Baksh, 
1893, P. R. No. 70. 

(7) Goj)ai V, Narasinga, 22 M. 309 (1890). 

(8) Vitim t'. Narayan, 6 B. H. 0. R., A. (!. 
30 (1868); Kalcshar v. Jagan, 1 A. 650 
(1878); Sova Ram v. Kanshi Ram, 1890, 
P. R. No. 76. 

(9) Appaeami v. Kamasami, 9 M. 279 
(1886); in Alagu v. Abdoola, 8 M. 147 (1884), 
it woH held that the plaintilf should havu 
boon allowed to with<lraw both suits and to 
hlo ouo suit in u uom]^)etont Court. 
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wliicli iJieii- numl>ws appear in the regi8ter.{l) The, rule only bars a Bubsequent 
suit. It tliereloi'i' doe.B not preclude a landlord from adopting any oilier remedy 
the law give.s liim to enable him to recover his rent, as, for in,'stance, by distraint 
UTuler the Rent Recovery Act.(2) 

“In respect of th.e portion so omitted or relinquished.”--The, 
I’rivy (Joiinoil observed that the right which a litigant po.sse.sges without know¬ 
ing, or ever having known, that he j)osRes.ses it can hardly he regarded as a 
“jiorlion of his claim'’ within the meaning of the sec,tiou.(3) It has been 
.said that a plaintiff must be taken to have alnvndonod or relinquished his idaiin 
on a real eausc of action if he brings it in a false ono.(4) But this statemeni. 
has been adversely oiitieii!ed,(6) there being nothing in r, 2 to warrant"Ulio 
infeienee that all causes of action ought to be included in tlio alternative or 
otherwise, and if it were correct it would make no difference whether the cause 
of action i.s false, in the sense that the facts alleged ns constituting it are false, 
or it is false in tin' sense that the butts alleged do not in law constitute a c.aiisc 
of action. 

“ More tlian one relief.”— The present rule, nnlike, t luit ol tlic. thidc, 
o[ 18.')9, refers, as has been already pointel out, both to t,|ie splitting of rernedie.s 
or reliefr as well as the sjilitt.ing of elaims.(6) Both tlie claim ajid the remedy 
have reference to tint cause of action litigated in the previous suit.(7) There 
i,s no bar wliere, the remedy sought iu the subsequent suit is in respect of a 
cause of action different from that whicb formed the, basis of tint rttlief in the 
former suit.(8) T'urther, the bar in regard to the remedy is u]>plie,abie only 
where the plaintiff was at the time, of the former suit entitled to more, than 
one remedy; and where the plaintiffs were entitled to only one remedy in tlie 
former suit tlio provisions of the section arc not applicable to the second 
suit; (9) nor where a plaintiff's suit for a remedy lias been dismissed on the 
ground that he is not entitled to it but to another remedy, for which he 


(1) Mxirti r. Bhola Ram, 10 A. 165, 172, 
173 (1893), ‘overruling; Zahur Husain v. 
Muhammad Hasan, 1888, All. W. N. J47. 

(2) Rajah Eswsrs i\ Veiikatarayor, 2J M. 
236 (1897). 

(3) Amanat Bibi v. Imdad Husoin, 161. A. 
1U6, 112 (1888). See this subject discussed, 
ante, p. 579. 

(4) Rangasami HUai v. Krishna Filial, 22 
M. 259. 

(5) Ramaswami v. Vythinatha, 26 M. 760, 
at p. 777(1902). 

(0) Vide amity p. 575. 

(7) Andi v. Thatha, 10 M. 347 (1887) [suit 
for (lecivation of right to enjoy separate 
poBSOBsion of land; subsequent suit for parti* 
tion of that land]. 


(H) Hoo Nathu Budhu, 18 B. 637 (1893) 
[suit for specific performamro ; decree under 
which sale deed executed by Court; subse¬ 
quent suit on sale deed to recover possession. 
Held not barred as claim to poBscssion not 
based on contract but on new cause of action 
arising from deed of sale]. In a similar ease 
in the Madras High Court a contrary view was 
taken on the ground that the right to posses¬ 
sion and conveyance aiiee coincidently, and 
suit for possession was not a separate cause of 
action: Karayana v. Kandasami, 22 M. 24 
(1898). The principle, however, in the text 
was applied in Amlu v. Ketlilamina, 14 M. 
23 (1890). 

.(9) Ram Sewalc Singh v. Nakehed Singh, 
4 A. 261 (1882). 
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subsequently sues.(l) In a case in the Punjab ('liiel Couit.,(‘2) Biuney, J., 
obsei’vcd that what the plaintiff “ asked for in the former suit was not a remedy 
to ■which he wjis entitled, and was, therefore, not one of the. other alternative 
remedies between which the plaintiff could have chosen; ” and in a subsequent 
(^ase (3) in the same Court, Tremlett, J., observed, that “ if the defendant’s 
contentions were sound, we should have to hold that the construction of sect. 
43 (now r. 2) is that a plaintiff entitled to only one remedy on his cause of action, 
who by mistake sues for what the Court considers is not the ren)edy to which 
he is ('ntitled, will bo precluded from subsequently suing for the junpor one.; ” 
and, “ put in this form, it is cle,av that the language of the section countenances 
no such proposition.” 

The rule applies to the case where there being identity of causes of action 
iti the two suits, the plaintiff w'as entitled in the first suit to more than one 
remedy,(4) cither cumulatively' or alternatively. If without the leave of the 
Court he omit to sue for any of such remedies he cannot do so afterwards. So 
a personal decree for maintenance and a declaration that it is a charge on family 
property are two roinedics referable to the same cause of action, viz. the right 
to receive maintenance, and therefore two separate suits cannot be brought in 
r''spect of the two remedies against the same defendant.(5) 

It is not very easy to define what constitutes “ a claim ” as distinguished 
from a “ remedy,” for the former appears to include the latter to some extent. 
Doubtless th(! two terms wore intended to overlap. While a claim has been 
defined as a demand of right, a remedy has been said to be the legal moans to 
recover a right.(6) It has also been broadly defined to denote the decree or 
decretal order with its proper legal results, which is the su(«essful suitor’s 
warrant for obtaining the relief he has achieved by his suit.(7) Mortgage 
cases are common instances in which there is more than one remedy. Where 
a person asks for relief and ancillary th<!reto for an injunction, there is more 
than one remedy. In many cases there is an option of suing on the contract, 
or for breach of the contract, and in these cases there is more than one remedy, 
but the remedies ai'C alternative.(8) In some cases the two terms “ claim ” 
and “ remedy ” are used indiscriminately. So it has been held that a suit 
for specific performance bars a subsequent suit for damages for failure to per • 
form, as both claims arise out of the same cause of action, namely, the breach 


(1) Pcari V. .Kheali, 3 A. 857 (1881). 
Similarly the dismissal of a suit for confirma¬ 
tion of possession on the ground that tho 
plaintiff was n in possession is no bar to a 
suit for recovci^' possession, vide ante, p. 
585, and eases thof» cited; cf. case in last 
note. 

(2) Prab Devi v. Ilaskishen Das, 1884, P, 
R. No. 47. 

(3) Parmeshri v. Vasdeo, 1885, P. R. 
No. 35. 

(4) These words can scarcely moan a 
emedy against more than one person: 
Kalidhun v. Shiba Nath, 8 C. at p. 496 (1882), 


(6) Rangamma v. Vohalayya, 11 M. 127 
(1887); and see Saminatha v. Rangathammal, 
12 M. 286 (1889); Bhagirathi v. Anantha, 17 
M. 268, 270 (1893). 

(6) Kalidhun t’. Shiba Nath, 8 C. 495, 496 
(1882). 

(7) Ram Sewak v. Nakched Singh, 4 A. 
at p. 270 (1882) j there is, however, a dis 
tinction between “ relief ” and the mode or 
proooduro for obtaining such relief: Bhobo 
Sondari v. Rakbal Cbunder, 12 0. 583 (1886). 

(8) Kalidhun v. Sliiba Nath, 8 C. 496, and 
cases there cited. 
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of contract.fl) And where a plaintiff was entitled both to recover rent 
and to forfeiture for non-payment he was held baricd alter suing for the 
rent from suing to enforce a forfeiture for non-j)ayineut of the same rent, 
as botli the claims arose out of the same cause of action, nanicl}', the 
non-payment of rent.(2) Similarly, a suit for an injunction against a 
defendant directing him to abstain from excluding the plaintiff and pre¬ 
venting him from usijig his house has been held to be a bar to a suit for damages 
for the exclusion from the liouso.(3) The amendment now substitutes the word 
“ relief” for “ remedy."’ 

Upon the question formerly discussed, whellier in execution of a simple 
money d(‘Gr(!e, only the, rights of the debtor pass and (.he mortgagor retains 
his lien, see bclow.(4) Meet. i)9 of the Transfer of I’roporty Act restrained a 
juortgagee from selling the mortgaged premises, except under a declare for 
sale.(.'5) Under the (lode of 1859 a declaratory decree iriiglit be sued for and 
obtained, and a subsequent suit brouglit for the consecpienlial lelief.(C) But 
see now sect. 42 of the Specific Belief Act, whieli virtually rejieals sect. ].5 of 
the Code of 1859. Under the special ])rovisions of tlie amended Dekkan Agri¬ 
culturists Act excluding the opwation of tliis section, a .suit by a imatgagor for 
account does not bar a subsequent suit for redemption,(7) though piiorfo tiic 
aniendmcut of this Act the contrary was held upon the principle enacted by 
this 8ection.(8) If mesne profits arc not asked for in a suit for specihe perform¬ 
ance of a contract to reconvey a ])lot of laud, a subsequent suit for them will he 
barred by tliis rule.(n) 

Leave to omit relief.—The words iu the last Code were. “ ohlai/iied hejiire 
the first Jimrinf/.” It was, however, held that leave might be applied foi- and 
obtained when the case wa.s called on for fu'st hearing and before anything had 
been dune towards the hearing of the case..(l(i) Though these words liave been 
omitted probably the same, rule will hold now. Sucli leave, should be obtained 
from the Court before which the original suit was pcnding.ffl) 

3 . I^avc as otherwise provided, a pkiiitiil may unite in tlie 
Joinder of causes of «ume Huit Several causes of action against 
the same defendant, or the same defendants 
jointly ; and any plaintiffs having causes of action in which 
they are jointly interested against the same defendant or the 


(1) Shib Kristo v. Abdnol tSobban, 15 W. 
K. 408 (1871); hoo fSpocifin Relief Act, 1877, 
68, 30, 1!). 

(2) Subbaraya r. Krishna, 5 M. 15!) (1882). 

(3) Chajju Singh v. Nihal Singh, 1888, 
P, R. No. 100. 

(4) Rashbehary Glioso’e of Mortgage, 
3rd ed. 712, 733, and cases there cited, 

(5) See 0. 34, r. 14 and notes. 

(fi) Kiilidhnn v. Sliiba Nath, H t!. 48;?, P. 1>. 
(IH82); foil., Sarsuti v. Kunj Rehari, 5 A. 345 
(1883), K n. 


(7) Laluuband v. Girjajipa, 20 R. 474. 

(8) See eaflffs cited in last-niontioned de¬ 
cision ; and as to (iccroe ordering payment, 
and in default sale, and subsequent suit for 
rcdera}>tioii, Oovinda v. Mavji, 1897, Bom. 
P. J. 364. 

(9) Ganesh Ram v. Mohosh Ram, 13 
C. W. N. 669 (1009). 

(10) Pcstonji V. Abdool, 5 R. 463 (1880). 

(11) Muhaimnad Faya/, v. Kallu, 33 A. 244 
(1910). 
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same defendants jointly may unite such causes of action in the 
same suit. 

(2) Where causes of action are united, the jurisdiction of 
the Court as regards the suit shall depend on the amount or 
value of the aggregate subject-matters at the date of instituting 
the suit. 

Origin and scope of rules relating to joinder of causes of action.— 

The iirst paragriipli of r. 3, which coiTcsponds with sect. 8, Act Vlll. of 1869, 
is taken from the English 0. 18, r. 1, whirli, though it docs not contain any 
reference to tlio case of jnore tlian one defendant, has been construed as if it 
referred to the “ same defendants ” also; it having been held (1) that “ to 
bring into one claim distinct causes of action against different persons, ncithei 
of them having anyd-hiiig to do with the other (and only liistorically connected 
as one matter in the transaction), is not contemplated by' 0. 18, r. 1, which 
authorizes the joinder, not of several actions against distinct persons, hut of 
several causes of action.” It was, however, ])ointcd out that tlie provisions 
contained in several of the English rules had been omitted from the Code, and 
the inference tliereforc was that it was not intended to introduce into this country 
fii<‘ wide sc(>j)e now afforded to suits in the English (’ourts; and that r. 3 is 
different from tln^ much mure general language of the English r. 1 and r. 0, 
which provide that claims by plaintiffs jointly may bo joined with claims by 
them or any of tliem sei)ai-ately, and w’ere diametrically opposed to the prohi¬ 
bition of h*ec(.. 31 of the last Code, that plaintiffs might not join in respect of 
distinct causes of action.(h) I’ho rule is based on considerations of lamvenience, 
the misjoinder contemplated leading to complication and difficulty of dealing 
with tiie case of cacli defendant separately, and being vexations and harassing 
to the defondant8.(3) 

Objections (as to wldcli see, 0. 1. r. 13) on the grouml of misjoindm- arc 
favourite ones in this country. There may he misjoinder of plaintiffs or mis¬ 
joinder of defendants. This matter is dealt with in the preceding Order. 
The rules under discussion relate only to joinder of causes of action. They 
assume that the action has been rightly constituted under the provisions 
relating to the joinder of partieB.(4) Then there is misjoinder of subjects of 
suit, which is sometimes called multifariousness, though the term is not used 

(1) hurutall V, 8cyf-js, 26 Ch. ]). 35, per it was also said that the torniB of the English 
Solbomo, Ij.C. In England it is settled law rule were wider and more general than the 
that two scjcr.al -causes of action cannot bo terms of the Code. ISut this case has not 
charged against ' n defendants in one been-foUowod: Aiyathurai v. Santhu Mcora, 
action: Muthajipa i Muthu, 27 M. 80, at 31 M. 2.'i2 (1908). See now 0. I. r. 9, aaic. 

p. 83 (1903). (3) Sco judgment of Peacock, C.J., in Raja 

(2) Narsiugh lias r. Mangal Uubey, 5 A. Ram Tewary r. Luchmun Pershad, 8 W. R. 
163, 170, 179 (1882), F. it, a leading decision 15, 16 (1867); s. e., B. L. R. (P. B.) 731 ; 
which deserves careful study. Mahmood, J., Imrit Nath t’. Baboo Roy, 18 W. R. 288 
was, however, of opinion (at p. 178) that the (1872); Sudhendu v. Durga, 14 0. at 2 >. 438 
Code did not ju-osej-ibe a naiTower rule uiKiii (1887). 

the iiartiuular jioiut tlieu nniier discussioji. (4) Haimay r. Smurtliwaite, 2 (). B. 42.') 
in Mulliai)j)a r. JIuthu, 27 M. 80, 83 (1903), (1893), per Bowen, L.J. 
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iu the Code. Multifariousness, however, properly bo ealled, exists when one 
o[ the defendants is not interested in the whole of the relief 8ought.(l) This 
is prohibited by the lirst clause of r. 3, where the parties have distinct and 
separate interests.(2) Misjoinder of subjects of suit is where two subjects 
distiruM. in their nature are united in one suit, and, for eonvenienec sake, the 
(iourt reipiires them to be sepai'afed. Whether the various subjects shall be. 
dealt with together is a matter of discretion to be dotcrniined upon coiisidera- 
tions of eonvenienee with regard to the eirciinistances of each particular 
case.(3) This matter is dealt with iu r. fi. In other words, while nuiltifarious- 
ncKs strictly so called is, in eases coming within the terms of the lirst paragraph 
of r. 3, ah.solutely prohibited, an alleged misjoinder of subjects, as it was formerly 
called, not amounting to multifariousness in the fonnor sense, is left to be 
dealt with according to the discretion of the Court. R. 3 applies to cases where 
there are only one plaintiff, one defendant and several causes of action, and to 
eases where the plaintiti's or defendants, though consisting of two or more 
individuals, may he considered as an unit with reference to all the different 
causes of action. Where there is more than one plaintiff or defendant, the 
test is—is there e.ominimity of interest in the issues to be determined ? in other 
ivonis, joint interesi, in the iiuestions raised by the litigation is a condition 
precedent to the joinder of several causes of action.(4) The question of absence 
of cause of action and misjoinder must be distinguished. It may bo, for instance, 
that cei'taiu defendants can substantiate pleas wiiicli, as a matter of substantive 
law or on the merits, would absolve them from liability. But this circumstanee 
has no effect upon the question of misjoinder, which is pm-ely a matter of adjec¬ 
tive law or procedure.(5) While, as already stated, the rule enacted in 
r. 3 is based on substantial grounds of convenience, it must also be 
remembered that the policy of the law is not to favour multiplication of suits ; (0) 
and it is exceedingly undesirable that any suit should fail on aocount 
of any such technical objection,!?) unless it has been taken, and is 
thoroughly well founded. 


(1) I’omton V. Poinkm, L. K. 12 Eq. 547, 
at p. 541 (1871); and sco Narsingh Das r, 
Mnngnl Dubey, 5 A. at p. 172 (1882), and nt 
p. 177, ns to the Buffioicncy of each party 
having an interest in some matters in the 
suit and that they are connected with the 
others. 

(2) See Burstall v. Beyfus, 26 CIl D. 35, 
in which also the present English procedure 
which supersedes the demurrer is con¬ 
sidered. 

(3) Pointon v. Pointon, supra, at pp. 641. 
642 ; Coates r. Logard, 19 Eq. 66 (1874). 
“ The plaintiff will not be allowed needlessly 
to enlarge the area of the dispute,” per 
Collins, M,R., Saccharin Corp. r. Wild, 1 Ch. 
D., p. 422 (1903). 

(4) See Bhagwati v, Biudeshri, 8 A. 106, 
108 (1883); Narsingh Das ti. Mangal Dubey, 


6 A. 163, 171 (1882); Sarala Sundari Dasi n. 
iSaroda Prasad Sur, 2 C. L. ,f. 602 (1904); 
ref. to in Jaggeshwnr Dutt r. Bhuban Mo¬ 
han Mitra, 33 C. 425, 441 (1906). 

(5) Narsingh Das v. Mangel Dubey, 5 A. 
at pp. 178, 179 (1882), per Mahmood, J. In 
Janokinath v. Ramrunjun, 4 C. 949 (1879), 
it was held that the fact that the claim for 
possession or rent against certain defendants 
was unsustainable in fae,t was no ground for 
dismissing the whole suit for misjoinder. 
This distinction does not appear to have been 
preserved in the judgment of Stuart, C.J., 
in Bishoshur v. Ram Churan, 5 A. H. C. R. 
25, 28 (1872). 

(6) Shoroop r. Mothoor, 4 W, R. 109, at 
p. 110 (1865); Narsingh Das v. Mangal 
Dubey, 5 A. at p. 179 (1882). 

(7) Sudhondn i>. Durga, 14 C. at p.'438 
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It was held that the provisions of sect. 45 of the last Code did not apply 
to suits for arrears of rent under the Agra Tenancy Act, 1901, so as to admit 
of a joint suit being brought in resjieet of arrears of rent due in respect of several 
holdinga.(]) 

Summary of rules on this matter. —A suinniaiy of the rules which 
deal with the joinder of parties, shows that any number of plaintiffs may join 
in respect of relief claimed arising out of the “ sanie ticl or iransadion ; ” that 
they may not join in respect of distinct causes of action in cases not within 
0. I. r, 1, CMi/e; that any number of defendants may be joined where relief is 
sought against tliem under 0. 1. r. 3, or in respect of any one contract under 
0. [. r. G ; that no suit shall fail for mere misjoinder ; and that except where 
plaintiffs have joined in respect of distinct causes of action as above stated, 
the Court may in every suit deal with the matter in controversy as far as regards 
the rights and interests of the parties actually before it.(2) Putting 
it shortly, the rules provide that a suit shall include the whole claim; that 
any plaintiff or plaintiffs having several causes of action, in which they are 
jo'nflv interested against one defendant or several defendants jointly, may 
unite them in the same suit, but unless sucli causes of action are of the kind 
mentioned in clauses (a), (h) or (c) of r. 4 of this Order, lliey may not bo joined, 
without leave of the Court, with a suit for tlie recoveiy of immoveable 
properly ; that where a plaintiff or plaintiffs have unifed in the same siiif. several 
caiise.s of* action against a defendant or defendants, fbe Court of its own 
motion, or on tlie ajiplication of the defendants, or upon agreement of fhc 
parties, may order separate trials, or confine the scope of the suit, or exclude 
causes of action and direct amendment of the plaint, where by the joinder of 
several causes of action inconvenience and confusion are likely to be oaused.(3) 
As to whether sect. 45 of the lasl. Code was a restrictive proviso to sect. 28 of 
that Code, see posL. 

“ May unite.”—It is a pre requisite of the right to join in one suit more 
than one cause of action against a defendant that the Comd to which the plaint 
is presented should have jurisdietion over all the causes of action.(4) In the 
case cited, it was observed that “ unless the plaintiff could lawfully unite tliem, 
the Subordinate .ludge had no jurisdiction over either,” and that “ he should 
have returned the plaint, although, without amendment, it could not have been 
presented in either Cmurt which had jurisdiction over cither cause of action.” 
It is, howevi; proper to unite several causes of action in a suit when the title 
to all the propel ty to which the defence relates is the same, though the lands 


(1887); Haranund v. Prosnnno, 9 C. at p. 
705 (1883). 

(1) Jagan Nath Prasad v. Tori, 29 A. 18 
(1906). 

(2) See Narsingh Das v. Mangal Dubey, 
5 A. 103, at p. 167 (1882), F. B., a declsioa 


under the last Code. The text is therefore, 
m this and other instances, altered to meet 
the present provisions. 

(3) Ib., at p. 169 (1882), F. B. 

(4) Khimji Jiwaju v. Purushotam, 8 M. 
171 (1883). 
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claimed may not be in one district.(l) For recent applications of tlie jirovision, 
see oases cited. (2) 

Was sect. 45 of last Code a restrictive proviso to sect. 28 of 
that Code P The effect in this respect of the amendments.— Tliere 
was force in the argument which answered thi.s question in the negative, 
though the contrary was held under the last Code by the majority of the 
Full Bench (.'!) in which it was raised. Chapter III. of that Code dealt 
with the parties to a suit, and Chapter IV. of tlie same Code with the 
frame of a suit. The former assumed the existence of an ascert.ained subject- 
matter in diiSpiitc, and from tliat point of view Laid down i ule.s as to tlie persons 
who might be made juirtics to the. snii-. Cliapi.er IV. a.ssunied the existence 
of ,a.scert ained [larl ies, and dealt, with the subject-matter of tlie suit. 
The two modes of dealing di(f not c]a.sh with one anotlier. AVhere tliere 
was identity of .subject-matter tlie rnles governing tjic case wore to be found 
in Cli.aptcr Iff. ; wliore there wins identity of parlies the scoi>e of tiie action 
was to be limited by the rules in Cbfiiiter IV. Tli<! two Cbapteis thus 
regarded an action from two different points of view, and t.he rules contained 
in one enuld not, in tlii.s asiioct of tlie case, he regarded as provisos to the 
rules eont,allied in the other. By sect. 26 of liie last. Code all plaintitTs 
might join in vespeot of t.he. .s,amc “ cause of aclinn. ’ By sect. 2S all defendant's 
might be joined ag;un.st w'lioin the right to any relief in respect of “ iliC savic 
mailer,’' whether jointly, severalty, or in t-lie alternative, was .alleged t.o exist,. 
The term “ mattvr ” in sect. 28 of th.at Code was not- eonveifible wifli “ cause 
(f aclio'ii," hut was more comprehensive—a eoneln.sion which reoiived snppoit, 
not only from the eiremnstanco that the two expressions weri' used in eon- 
tiguniLS sections (2fi, 27, 28) of the same Chapter, and could therefore 
se.areely bo construed t.o have the same, meaning, imt also from the fact, 
that the Last p.art of sect. 31, which prohibited pl.aintilTs joining in respect of 
distinct ‘‘ caiisis (if action,” w'as meant, t.o be a limitation of the latitude allowed 
by Chapter 111. as to the joinder of pjuties in rospeet of the “same mailer.” 
8o long, tiien, .as the mat.tor in dispute was identical the ]>kintiff was entitled 
to bring before t,he Court, .all ]iersons whose presence, was necessary t.o afford 
him full relief in respect, of t.fiat mat.ler. Sect. 4.5 was not applicable t.o e.ases 
in w'bieb the subject-matter of the suit was the .same, but related to cases in 
wliie.b the causes of action were entirely distinct. Heet. 28, on the other iiand, 
relat.ed to oases in which the subject-matter was one and the .same, and sect. 
was not a restrictive proviso to sect. 28, for the effect of such a view would be 
to nullify an import.ant part of the latter section. The essence of the provisions 
of sect. 45 was that there should be, joint rights in the plaintiffs and joint liabilit y 
of the defendants; whilst sect. 28 contemplated t.he granting of relief against 
the defendants not only jointly and in the alternative, but alwi severally, and 
it could not be conceived liow this could be done in a case in wbieb tlie liability 


(1) Hardianclar Singh v, I.al Jiahadur fenhancomont ami increase of rent]; Partha- 

Hiiigh, 21 A. 3.')9 (1S04). sarathy v. Thandavaraya, 17 M. L. J. Cl.'i 

(2) Shill Prosad Chandhuri v, Valcai Pali, (1907). 

.33 C. 601 (1906); Sarada Charan Chatterji (3) Horsingh Das v. Mangai Duliey, R A. 
V. Iswar Sainli, II C. W. N. 1154 (1907) 183 (1882), F. R. 
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of tlie defendants was joint, as required by sect. 45. The latter section did not 
limit the operation of sect. 28, nor did sect. 28 extend the scope of sect. 45. 
Sect. 28 laid down a rule which was distinct from and independent of the rule 
embodied in sect. 45.(1) 

According to tliis view of the two sections, a suit might have been brought 
against several defendants against whom the right to any relief in respect of 
“ the same mailer ” existed, and also a suit uniting several distinct causes of 
action against several defendant s jointly. 

The majority, however, of the Full Bench held that it was difficult to 
intcrprcit the e.xprc.ssion “ same mailer ” in sect. 28 as meaning more than 
the same “ cause of adion ” ; and that Chapter TIL must necessarily be read 
with and conf-rolled by the subsequent provisions of CJiaptcr IV. If, then, 
sect. 28 and sect. 45 were read together, the joint, several, or alternative 
liability of deicndanlrS mentioned in sect. 28 meant such a liabilil.y in respect 
of one or several cause.s of action, which cause or causes of action wcie united 
in tlic. .same suit, iigainst the .same defendants jointly; in other word.s, while 
tlu! cause or cause.s of action had to be joint as to all the defendants, the 
relief a.skcal might be joint, .several, or in the alternative.(2) It might, it 
wa.s .said. bc‘ lliat t.hc term “same mailer” was more comprehensive! than 
“ cause, of uelion.'' and that if .sect. 28 stood by ihself, it would in effect allow 
a joinder prohibited by sect. 45. But if, as was hold, that section did not affect, 
blit was, on t.lie contrary, controlled by sects. 44 and 45, which regulated the 
joinder of different oau.se,s of action, then sect. 28 was restricted in its application 
to ca.se.s in which different eau.se.s of action might be, joined in one suit. In 
this view, sect. 28 did not affect the question of joinder of causes of action, 
which was entirely I'ogulated by the jirovisions of Lhapter IV., and a suit, 
though not bad for misjoinder of par-ties under sect. 28, might bo bad for mis¬ 
joinder of eause,s of action under sect. 45. It was not clear, bowevci, why 1lie 
two different oxjirc.s.siuns should have been used, and neither of the vicAvs stated 
wa.s free, from difficulty.(,2) 

'I’hc ease of several liability is retained in 0. I. r. Z, oorresponding with 

,secf'. 28 of that Code. But tlie words “in resjtcd of the same, mailer” liave 

been now omitted from 0. I, r. .I. For the reasons given hy him, the, opinion 
of Mahmood, J., would still seem preferable even had this not been so. Tlie 
jio.sition would now appear to be this; 0.1, r. 1 allows plaintiffs to join wlicre 
the relief claimed (whether fhe claim be joint or several) is in respert of or arises 
out of “ the same act or transaction.” The neco.ssary corollary of this is that 
if all person,s may be joined as defendants against whom relief is claimed 
in respect of'' same mailer” this pdirase must include what is understood 

(1) Narsingh Da,s i Vangal Biitiey, C A., clefeiHlanf.s on the ground that there was but 

p. 172 el set!; per Mahmood, J. ono cause of action : Loke Nath i>. Keshab 

(2) lb., 5 A., p. 100 il seq. Ham, 13 V. 147, 152 {1886); Ishan Chandra 

(3) It has also been held in n recent v. llameshwar, 24 (1. 831 (1897); though it 

Madras ease that the words “ same matter ** has never held that the two terms are Bjmony- 
are wider than the term “ cause of action ; ” mous. See also Luckurasey v. Faisulla, i) 
Uampanaboyina v. Addala, 2,0 M. 730, at pp. B. 177, at p. 179 (1880); Janokinath t>. Ram- 
74!), 746 (1902). The daleutta High Court mnjun, 4 C. at pp. B52, 963 (1879); Mu- 
has in some oases justified the joinder of thappa t). Muthu, 27 M. 80, at p. 83 (1903). 
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ly“the mm act or Iraru.aotion" in O.I.r.l. that is cases where, though 
the cite of action may not be the same, relief is claimed on a common ground^ 
The qualification is now onuttod, but the same resu t wouW foUow eyen if 
0 11 3 had not been (as is the case) expressly amended to bring it into con¬ 
formity witli the provisions of r, 1 of that Order. But where the sub^t-mattcr 
of the suit is not the same as regards plaintiffs and defendants and the causes 
of action are entirely distinct, there being no cominoii ground then under r. 3 
in Ller to justify joinder, there must be joint nglits in the pla.ntifls and joint 
linbilit}' in the defendants. 


Cause of action.-As akeady ekewhere observed, this expression 
iuis alwav-s hud ii signification which cannot he said to be precise or 
3cfinirc,(]j Ising sometimes taken to mean the right, togethei- witii tiie 
infringement, or the title together with the injury; in order words, all the 
eiremnstanees wliicli a plaintiff is required to allege in order to show a right 
to relief; and being sometimes used as indicating merely the injury, wliicli 
IS the cause of tlte plumti'S coming into (\}urt.(2) or ns indicni 'ing the phijlliif s 
riglit. n\e,iely.(3j These diSering definitions account in part for the differing 
views to be, found in tlie cases under this as other sections.(f) 8o the rigid 
has been treatexl as the whole cause of actioTi.(5) On the other iiand, it was 
lield tliati tlie term as iLsed in se<d. 31 of the last Code, and in t.Iie sor-tion corre¬ 
sponding wtJi r. 3, had the same sease as in EngHsli iaw, viz. of (‘very 
fact wliicli it was net'cssary for the pkintifF to prove to su])port his right to 
tli(‘, judgnnnit of tin* 0(mrt.((>) Tlie title on wliicli a jdaintiff su(;s is only 
one of sevei'al ingredient,s in the cause of action, and tliat term inclinh's also 
the infringement of 1,he plaintiffs right.(7) Tlie question under the section, 
wliich r. 3 replaces, has often arisen in cases of alienations of joint property 
by a copai’cenor, or of a Hindu widow’s estate by the widow% and sometimes 
in other cases. The cases upon the point are in conflict, and it is not possible 
to reconcile them. The determination of the question wliother there is a 
misjoinder in respect of cause of action, wliere one suit is brought against all 
the alienees, depends upon the view which is adopted of tlie meaning of the 
t(*rni mnsc of aef-ion,'^ and also on the question discussed in the last, paragrapli. 


(1) fn Fatima Bibi v. AIkJuI Majid, 14 A. 
at p. 53(5 (lftH2), it waw said tiiat the term 
“ cause of action ” had not b(«m used in ss. 
43, 44, 45, 4C, and -17 of tht' CakIo of 1882, 
in precisely the samif sense. 

(2) Narsingh Das v. Mangal J'lulw'y, 5 A. 
at p. 173, per Mahmood, J. 

(3) See cases cited post. 

(4) SeeAineerun?;. Woscohun, U W.R.ll, 
where there was a difference of opinion; see 
the cases cited post, and Hukm Chand, C. P. C. 
567, 568. 

(5) Ibhan Chundor v. Bamoswar, 24 C. 831 
(1897) [diss. from Ram Prosad v. Sachi Bnssi, 
0 C. W. N. 585 (1902)]; Sami Chetti v. 
Ammani, 7 M. H. C, H. 260 (1873), and cases 


cited j)oai, note 8. 

(0) Salima Bibi e. Sheikh Mulianimad, 18 
A. 131 (1895); Ram Pro.Haci v. Sachi Dassi, 6 
C. W. N. 585 (1902). 

(7) Ram Prosad v. Sachi Oassi, supra, at 
p. 589. So also in Kuondun Lai v. Rae 
Himmut, 3 A. H. C. R. 86, 87 (1871), the 
Oourt said, “ It is not aj^laintiff’s title which 
is to be regarded in a suit of this nature in 
oonsidoring a plea of misjoinder, but rather 
the wrongs alleged,” and pointed out that if 
those wrongs were distinct and separable the 
wrong done must, in tho absence of combina¬ 
tion, be tried separately. Si^c Moban Ijaljl v. 
Gktrdhan Lalji Maharaj, 35 A. 283 (P. C.) 
(1913), proof of title by Shebait, 
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In some cases, tlie decision in favour of the unity of the cause of action 
proceeds upon the tlieory that the plaintiff’s right is the cause of action.(]) 
If tliis be 80 , and there be unity as to the right, there is no misjoinder 
of caUKes of action in a suit in wliich the several alienees are defendanta.(2) 
Apart from the question as to the correctness or otherwise of this view, 
practical objections have been urged against joinder in such cases. It has 
been said that one alienee is not interested in an alienation of another part 
of the estate made at another time to another person. Evidence against 
one defendant may not be admissible against another. Different questions 
may arise as to lUfisnc qrrofits. The procirdiirc nuiy prove vexatious and 
harassing to the defendants, each of whom has to wait whilst the case in 
going on against others, and to detain hhs witiu^sscs meanwhile. The case 
is complicated in both the Court of first instance ami appeal, \vher(! eacli 
ca.se may have to he argued as a separate and distinct cause.(3) Even 
where the action was held .sustainabhi, the Court observed that separute 
actions against tile alienees was the better proccrlure.ft) As against this, it 


(1) Sami Oiictti r. Ammani, 7 -M. ff. (\ R. 
200 (}.S7;»). In I his casu, which was a suit- 
hrougiil- against, tlic alienee,s nf tiio jJamtirt’s 
father's widows to recovcT the pro|MTti<*.s 
which ha<l been alimiated hy tlie widfiws 
din ing his minorily, Holloway, Ag. ('..K; Raid : 

'I’hn Jurlgi' says tliat t in' cause of action 
agulii-sl t'licli of tile pureha.scr.s is a distinct 
fuio. 'riu' ])laintiff claims his shart' of fainiU 
jiroperty. His cause of action, tiie right, is 
l)is relation to the family to wliicii the 
property aj>pertains, ainl on this righl, if 
(‘stabli.slu'fl, niul if lie is not otherwiw' bamal 
from rocoveriruj, iio will be entitled to that 
share wlu'reier found. 'I'lic fact tliat- various 
persons during his minority havo affected 
t<» puicluise ]»urceis of Ihe pro]u*rty doc*»iiot 
ficstrtiy tile unity of Ins gr(«iJiul of aethm.” 
And in a suit by rcv<‘rsioners of ng<ainNt 
defendants, who set up respi'ctivf' i-itlcB t-o 
different plots of land by piirciiasc from J{, 
it was also liehl there was no misjoinder, the 
Court, holding (hat. the eauae of action was 
that plaintiffs wen leversioners of B : Ishun 
Chuncler v, Rarneswai 2-t ('. Sill (1897), diss. 
from in Ram Prosad /. Sachi Dfwsi, 0 C. W. N. 
585 (1902); apfah in ParhuU Kunwar r. 
Mahmud Fatima, 2i) A. 2f)7 (HK>7). In 
Mahomed e. Krishnaii. 11 M. J08 (188fi), a 
auit by junior members of a iarwad. against 
the karnavan and others, including iicrsons 
to whom he had alienated tarwad property, 
tho Court olwerved (at ji. Ill) that it made 


no diffen'iww whether the liglit enforced was 
that of a cojMirmier or reversioner, and tlnit 
in the view that tin; primary groniid of aetion 
is tiio iiitt‘n*Kt vested in jxissession as rf'gards 
the whole of tJie pro}s*r(,y in suit there is 
unity of title, and tlie claim made is one ni 
resjHH’t of tin* .same <‘au.se of aetion. Nee 
also the cases in th<* following note, which 
may have pnassshsl upon Mk* saim- prin¬ 
ciples. 

(2) Vusude\a r. Kideadi, 7 iVl. H. R. 2!)0 
(1874); Alwhil e. Ayaga, 12 M. 224 (188!)); 
Vithu Norayan, 5 H, H. f. R., A. .1. 'M> 
{1858); Kaiith Narain a, IVcni Lai. 3 W. IL 
J02(l8(i5); Nhonaipi’. Mothoor,-! W. R. 109, 
at ji. JIO (1855): Krishna («o[)aul r. Hurry 
Hath, 25 W. R, (jO (1875); Haranund Mozo- 
omdar v. IVosunno (’liundcr, 9 ('. 752 (1882) 
jwher<' the alienation was in e.xci ulion]; i f, 
also In rf Hutne.ssur J)a.s, 14 \V. R. 281 (1870), 
when* the IVvemic (Commissioner hail takim 
]>oflfu*Ksiun of the ])iainttiT'.s lands and givi n 
them to various ilefeudants. 1 n some of tiicsc 
cases, however, the alii'iior whs a jiarty, as to 
which, wo post. 

(3) See judgment of Peacock, C.J., in Raja 
Ram Tewary v. Luchmun Pi rshad, 8 W. K. 
15, 15 (1857), and judgment of first Court in 
Sami 7*. Ammani. 7 M. H. ('. R. 250, 261 
(1873). 

(4) Vithu t». Narayan, 5 B. H. C. R., A. 

J. 30 (1858); Suin'ainanya t\ Sadosiva, 8 M. 
75(1884). 

2 R 
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iiuiy be Kiiid lliat the policy of the Iiiw is not, to favour multiplication of suits.(1) 
And in some cases, a,s oliservcd by tlie Madras High Court,(2) “ it is 
manifest tliat, the, number and nature of the alienation,s are no unim¬ 
portant eloments for the determination of their propriety. It is most 
<J('siriil)le that t.he wliole of tliem should be at once before tire. Court called 
upon to decide tlie question, in order to secure the soundnes.s of t he particular 
decisions, and perhaps the avoidance of discordant decisions in different eases 
uj)on facts nearly the same.” It woidd probably be best if the Court,", wore 
given, ii,s to procedure, a discretion to be exerciscNl in a manner to the, eon- 
venicnc.c of trial and of the parties and to the advantage of .substantial jnstic('. 
ft is, however, necessary to determine the question by reference to the defini¬ 
tion of the term under (liseu,ssion and tlie other provisions of the Code. If 
therefore, on the otlier hand, the words “ crvise of action'’ denote lioth the 
right and it.s infringement,{.t) there has been said to be di.stinct cau,sos of action 
against each of the alienees, and in consequence misjoinder,(1) except 
perhaps where tlie suit is both against tlie alienor and tlie alienees. In such 
ciwo it has been said (b) th.at (there being a complete c.aiisc of action both as 
1.0 right and infringement) against the defendant alienor, it is necessary to 
bring the alienees on the record to afford ground for decision of the wliole dis¬ 
pute, and that it cannot be said that a separate eiuise of action exists 
against, the alienor “in conjunction with eacli giTinp of alienees, the aliena¬ 
tions not, being the causes of tlie present action,(ti) but merely ine.idcntal 
thereto." (7) In a case, however, where, the alienor was a pa.r1y, the Hombay 
High Court held that the phiiiititTs had distinct causes of aclion against the 
several defendants, and that there was a jiiisioin<ler.(8) Wdietlier, liowevei', 

(1) r. Moiiutor, 4 W. U. 109. at p. 

110 (I8(»r>), whert' h was also ssu«i : “ itrver- 
sioiicrs froqucntly liriiig onr suit, s(‘t aside 
siicli claiiiis, and such a suit has never Imh'U 
held to Ik- inadmis.^dilo." 

(2) \'usiule\:i r. Kiileadi, 7 M. H. I*. 

20i), 'im (1874). 

(It) (ianeshi Lai r. Khairati, 10 A. 279 
(IS94), where the (lourt pointtsl out (al pp. 

2S0, 281) that “ ih<^ rolationsliij) of the ri*- 
versioiior to the widow’s hu.shands eouhl not 
i'orjii the cause of action, but only a part of 
tiui eaus<\ which comprised among other 
things tlio wrongful possession of the sej)arat«‘ 
sets (»f defendants ov'er tho lands held by 
tlieni respoctiveiy;''and see oases in next note. 

(4) (ianoshi i^al r. Khairati, supra [dist. 
in Parbuti Kunwar i\ Mahmud Fatima, 29 
A. 207 (10()7)J; Kaoharhho] r. Bai Rathore, 

7 B. 2H9 (ISS,*!); Raja Ram 'J’ewary r. 

Lut'hnmn Persliad, 8 W. R. 15 (1897), F. B.; 
t{(»lam Mustafa i\ Sheo Soonduree, 10 W. R. 

187 (IHfS); Tewaroo, Raghoonath r. Syud 
Mahomed. 4 A. H. C. R. 108 (1871). 

(5) ChuhnT Mall v. Bakhtwaddl, 1890, P. 


R. No. 119. 8ee Hnkin Cluiiid, (' P. 508, 
r>70. 

(9) In the ease in (pu'stion a})parenlly the 
cause of i«*tion was ludd to Iv' the refusal liy 
the alienor to reeognr/(‘ the jdaintitPs rights 
to .slum* in the family property. 

(7) In tlie following cases, wliieii liav’e been 
alnauly eiteil. the alienor was a part y t.o the 
action: 8aiiu (Uiet.li r. Aminani, 7 M. H. ('■. 
R. 2f»tt: Mahomed r. Krislman. 11 M. PMv; 
Abdal r. Ayaga. 12 M. 234; Ohuhar .Mall 
r. Bakhtwaddi, lH9il, P, R. No. 119; Hura- 
nund V. Prosumio, 9 (I 7(53; \hthn v, 
Narayan, 5 li. H, (i. R., A. (). J, 30; Raiith 
Narain p. Prom Lai, 3 W. Jt. 102, 103, wliero 
tho (Jourt said: “ The case by the sons 
against the father is so entin* as to be hardly 
ctapable of bt'ing proseeutipd in suveral suits.” 

(8) Kaohar Bhoj v. "Bat Rathore, 7 B. 289 
(1883); ref., Hadn Bin Raghu ik Ram Bin 
Govmd. l(i B. (K)8, Gil (1892); and in Mata 
V. Bbuginaneo, 1 A. II. (5. H. 128 (1809), tho 
suit was held bad for misjoinder, as though 
the alienor (a guanlian) was a party, no relief 
was sought against her. 
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iho suit is open to objeclioii for jinsjoinder or not, -the ('ouit may always iu 
its dism'tum direot soparato irials to be held. Similarly, in a suit for 
poss(‘Ssi()n of imm(»veabl(; projieriy against two defendants, tlie. cause of action 
being tJiut tlie first defendant iuid no tifle to mortgage tlie property to tlie 
second defendant, it was Judd that there was no misjoinder, and that there 
wer<‘. not two causes of action, but one, namely, tiie iiifringmnent of tlie 
phiinlifl's right by the fu’sl defendant, out of wliich flowed tlie title asserted 
by the second defendant., who derived ^litlc from tlie first defendant, and 
whose ciise stood or fell with his.{l) A fortiori, tliero is but one cause of 
action against a defendant and others wJio are not real but merely ostensible 
purchasers from him.(‘2) »So, again, a defendant wlio, under a d<‘cree, subse- 
<]uent]v riiverserl, ousts a plairitif! from poss(*ssion, may be sued witli persons 
to whom, siibse^iumt to the, ouster, he has leased the land; they stood in 
tlui shoes of their lessor, and were jointly liable with him to be oiist(‘d.{o) Tlu^ 
joinder of several jiersons in doing an act does not affeet its unily or 
the unity of tlu‘ cnrise of action constituted by tJiat act, as in the ease of an 
nbstriiclion or ousler by a number of persons who are alleged to have acted 
in (umibinatiou.(4) It was held that different causes of action could not be. 
joined in one suit against, ditfereut parlies, where euidi had a distinct and 
separate interest ; (5) that tlie Courts should rejcHd plaints against several 
(le/imdants for causi'S of action which Juul accrued against eacJi of them 
separately and in r(^s])ect of whicJi they are not jointly I'oncerned ; (h) that 
there was no section of the CWe wliieh permitted a person to sue. various defen- 
danls togetluT in respecl. of various causes of action; (7) and that plaintiffs 
could not join in oiui suit in respei't of causes of action in whicli they W(‘re not 
all jointly inlerested.(8) 


(1) Tndiir Knar-r. (Jur Pnis.id, J1 A. 
(ISSS), For Kimiliir ('•nsc.s of suits against 
luoiignyors alinual-iiij' nrojH'vty, sw Bal 
Kishoii r. liistoo (Jhurn, 22 W. M. 522 (ISTt). 
iu wiiicli boMi ujortgagor /t.tul liis ah<*iiors 
wtu't* parties ; also Krislina (to)KUil r. Hurry 
Nath, 25 W'. it. 00 (187()); Sririath Has r. 
K hotter Mohini, 10 0. 003 (1888). 

(2) Wise V. (Jurceli Hussein, 13 W. K. 271 
(1870). 

(3) Antu r. Vishmi, 22 B. 030 (1807). 

(4) Loko Nath Surma v. Koshab Ram, 13 
C. 147, 152 (1880); Muthuvijaya r. (!hocka- 
liiwani, Ih U. 330 (1800); and sec as to 
nuster-s bydilFei'e i persons on different dates 
romtnitted as ])ail of the same contest, 
Harohandar v. Lai Jt.'iadur, 10 A. 359, 301 
(1894); Varajlal i\ Barndat, 20 B. 259 (JUOl) 
[joint assault]; alit<r where it is not shown 
that the defendants acted in concert or under 
some common title. For aids done by different 
persons are nut doomed one unless <lone in 
concert; Siidlieudu r. Dur^a Dasi, 14 Cl 435 
(1887); Ram Narain r. Annoda ih'usail, 14 


(I <>8I (1887); Koomlun V. Bae TTimmiit, 3 
A. H. <l 80(1871); Ifurro Mon(‘(' v. Onookool, 
S W. H. 401 (1807), In Shoornop v. Motlioor, 
4 W. R. 109 (1805), in wlucli the tVmrt ex- 
pj'essed a <loubt as B> wh(‘ti»er tliore was mis¬ 
joinder, it IS not clear whetlior then* was 
comlnnation or not. In Bisheahur v. Ram 
(Ihuruii, 5 A, H. 0. 25 (1873), Bearson, 
held tlmt as there was oidlusion tliere was no 
misjoinder, Bluart, (J.J., held there was no 
cause of action against first defendant, a 
different matter from misjoinder, though he 
hehl that the suit was l»ad on that ground. 
Tn Ram Prosad v. Bfichi Hassi, b (X W. N. 
585 (HK)2), there was no combination. 

(5) Raroo p. Massini, 21 W. H. 200 (1874). 

(0) Rabuo Motie i\ Ranee, 8 W. H. (>4 
(18()7), iu which it was hchl that the de¬ 
fendants had no common interest, and that 
the causes of action were distinct. 

(7) Ham Narain r. Annoda Prosad, 14 C. 
081, at \K 687 (1887). 

(8) Hajjo Kuar t\ Ih^bi Dial, 18 A. 432 
(1896), nde ]tosi. 
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The following suits have thus been held to be bad for misjoinderA 
joint action for the price of timber against defendants, who purchased each 
one pair of timber separately from tile other; (1) A sold to X and B sold to 
X; a suit by Y against A, B, and X to enforce a right of pre-emption ; (2) a 
suit claiming possession against all of defendants, with mesne profits against 
some and damages against others; (-‘i) a suit by a talookdar against the 
zamindar and several purchasers to set aside sales 1<o lliem respectively of five 
■prd 7 ii laluks sold for arrears of rent due separately upon eacli; (4) a claim to set 
aside sale against auction purchaser and for damages against surpeshjidars ; (5) 
a suit against several persons, each a party to a dislinct contract ; (G) a suit as 
against one defendant lor spetalic performance of a contract to sell land and 
as against, another for a declaration tliat he was not entitled to any cliarge 
upon the same lands, the causes of action being distinct as against tlie defen¬ 
dants ; (7) a suit against one person, an alleged agent of a firm, for bi'eacli of 
contract and against, another as partner to have accounts taken and t he ])art ner- 
sldp wound-up.(ti) 

It is necessary now, however, particularly in the ease <jl suits by reversioners 
above immtioued, to consider the, ellect of the cuilargcd scope of 0. 1. r. 1 arid 
its ('fleet on the (jueslion of joinder of defendants, for now aiipareiuly all I'ever- 
sioners might join in any suit any number of defendants in |■e,spe<■t of se,vera,l 
properties, provided t hey base their claims (which need not. be joint 1ml may be 
several) on a common ground. 

The relief.—The cause of action imisl, as in oilier cases, be distinguialied 
from the relief claimed. So where plaintiff, a creditor, brought a suit, on Ids 
own belialf and on behalf of other crediloi-s, asking on his own belialf to .set 
aside a deed as void, and on hchalf of other i-reditors for a declaration (hat thi' 
deed was voidable, it was held that bot.Ji the jilaintifl and the. other creditors 
had one, cause of action, naiiiely.llie right to treat the deed a.s one whie.h could 
not affect their rights, although as the plaintiff had obtained a decree which lie 


(1) ikiroo i\ Massim, iil W. R. (J874). 

(2) Biiagwaiif', Rindefilii'i,tl-A. UMi(lSSri); 
and Bt‘i‘ Kalian iSinj^h r. IJui' Dayal, I A. IG’l 
(IKK I). 

(a) J^arsingli l>a« Maiigal 5 A. 

U>:i (18K2) , F. i 1., Mali luuud, J. » (iiaifenl.. 'I'lu: 
majority of tin* Court held tliat the suit was 
not against defendants jointly (p. IGH), and 
that nothing in ss, 28 or 44 of tho Codo ol 
1882 anthorizod a suit by a plaintiff against 
A for dispOBSossing liiiii or opposing his 
obtaining possession with distinct claims 
against B, C, 1), and E for damages for 
Boparate years in respect of such primary 
wrongful act on tho part of A (at pp. 170» 
171), and that what was contemplated by 
tho Code was a suit for recovery from a tres- 
])a88or 0 " trespassers in poswjssion at time 
of suit, and tho joinder of claim for mesne 
profits against such trespasser or trespassers 


(lb.). Mahmoud, .1., oon.sidm‘i.1 (at p. J7‘.)) 
tliat tho case wits similar to .lanokinath o. 
Ramnmjnii, 4 V. hlh. 

(4) Imrit Nath r. Ihihoo Joy, IK VV. H. 2KS 
( 1872 ). 

(H) Uam Kishon r. ('huvvdlmrv 'I'n-boni, j 
W. N. <*iii. (IKSIT). 

(0) Namasivayaw. Kador, 17M, lU8(189:t); 
and as to wparatc^ (‘ontracts, koo case in last 

note. 

(7) Luckumsoy v. Fazulla, 5 B. 177 (fKSO); 
dist,, Mokund Loll y. Chotay I-aU, 10 C. 1001 
(1884); Jamsetji v. K-ishinath, 20 B. 320, 
328(1901); Krishnosami v. Suudarappayyar, 
18 M. 415, 417 (1894); rof., Alagappa v. 
Sivaramasundara, 19 M. 211, 216 (1895); 
ilamchandra v. Ramchaadra, 22 B. 46 (1896); 
and see Probhooram r. Robinsou, 11 W. R. 
398 (1869). 

(8) Muthappa v. Mnthn, 27 IVL 80 (1903). 
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wished to execute, lie for tJiat purpose required relief by sotting aside the dc-ed 
as void.(l) 

A plaintiff may always put forward an alternative case, (2) provided that 
the facts stated as the basis of alternative relief arc the same. Where there 
is a single cause of action, or several causes of action against the same 
defendant, no difficulty arises. Where the first defendant dispossessed the 
plaintiff ot land sold to him by the second defendant, and lie sued for possession 
and mesne profits, or in the alternative for the refund of tlie inircdinse-money 
from tlie serond defendant, it was held that there was but one cause of action, 
namely, fhe dispossession and no misjoinder.(.3) Two separate alfornativo causes 
of action against the same defendant may bo joined.(4) 

A claim for possession by plaintiffs, fom- anna zemindars, lo j-cccive a 
four anna share in a patni alleged to be in possession of all six defendants, or 
in the alternative, except as against one defendant, for rent, was held not to 
i)e bad for misjoinder, it being further held that notwithstanding tluit the 
claim for possession or rent might be unsustainable in fact as against some of 
the defendants, that was no ground for dismissing tlic .suit generally for 
misjoinder. (.5) 

“Docs sect. 45 (now rule. 3) contemplate a case where plaintiff lia.s really 
only one cause of action upon whicli lie can succeed, but being in doubt as lo 
which of his alleged causes of action will be successful proceeds upon both, 
with the intention of obtaining relief out of one of them '! Are not the several 
causes of action contenqdated by sect. 45 causes of action wliicli, if, i.s alleged, 
each afford grounds for separate relief, and combined for cunudativc and not 
alternative relief ? ” ((>) in England it has been held that if two iiersons could 
not be joined a,s defendanls unless the eauses of action against them were c.xactly 
fhe same, 1 ho object of tlie Li^gislaturc ivould be entirely defeated.(7) It would 
seem from fhe cases cited tluit tlie fact tliat alternative reliefs were claiimid 
did not authorize a joinder of several eauses of action against several persons 
not, jointly intei'ested. So where a suit was brought to set aside the 
sale of a me/ial against the persons who liad purcluised it at an auction 
sale held for default in payment of Government revenue by zurpnshgidars, to 
whom the nichal had been let, or in the alternative for damages against tlie 
zurpcshifidarn who Iiad defaulted in the payment, it was dismissed for multi¬ 
fariousness as the two claims were, based on distinct causes of action.(8) And 
where a plaintiff contracted for sale to him of a liouse for Rs.SSOO, and sued, 
alleging a subsequent sale by tlie defendant to a third party, and prayed for 


(1) Ebrahim 1 . I'ihai, 4 Bom. L. U. 18t), 
184 (11K)2). 

(2) Lakfihmibai v. Hari, 9 B. H. G. R. I 
{i 872); in Kabir Khan v. Khawani, 1897, P. 
R. No. 41, tlio yilainfifT askod that ho might 
be declared to be the proprietor of the whole 
viDago, or, failing that, an occupancy tenant, 
and it was hokl there wan no misjoinder 

(3) Serajal Huq Abdul Rahaman, 29 G. 
257 (1902); s. c., (> G. W. N. 300. 

(4) Bagot V. Easton, 7 Ch. D. 1 ; Ann. 


Pr., 1905, p. 223. 

(5) Janokinath v, Ramrunjun, 1 G. 949 
(1879); api3rovixl by Mahmood, J., in 
Narsingh Das t’. Mangal Duboy, .5 A. at p. 179 
(1882). 

(0) Fatima Begum v. Muhammad Zakari^, 
1895, P. R. No. 9(i, per Kivaz, J. 

(7) Child r. Stenning, 5 Oh. D. p. 702, and 
SCO Ann. Pr., 1906, p. 223. 

(8) Ram Kishen r. Ghowdlmry Trelwni, 1 
a W. N. ciii. (1897). 
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II (loc.j'oe (lilJit'.i' lor spocific porforiiiMire of tlio, coiilrnct of Rule o i parmojit of 
lis.'24(KJ (Ks.lOO liiiviiijr Wn i)aid iis earnest-iiimicy), oj- for pi (‘iii])f ioii on 
the sale on piyownt of ltB.2IjlK), or wliatevor might lie the imirkot value of the 
house, Cliatterjco, oliserved, that two distinct claims in the aileiiialive, 
based on distinct causes of action, could not be joined under the s<-eliou coi j'e- 
sponding with rule 3. Rivaz, J., also doubled l-he corroetness of tJieir joiiidcj', 
putting tJie query already quotexl.(l) 

Same defendantB jointly. -It has been already pointed out fhaf. joint 
interest in the main questions raised by the litigalion is a condition i»'eeede,nt 
to tlie joinder ol several causes of aetion against several defendants, tlie test. 
Vicing whetlier tliere is c.onimunit.y of interest in the causes to be (.leler)uined.(‘2) 
It was held that there was no provision of the (lode allowing distinct causes 
of action against distinct sets of defendants, tliat is to say, causi-s of action in 
whicli the defendants are not all jointly inleresicd, to lie united in tlie same 
suit.(3) The mere similarity of the claim is no ground for joining in one 
suit elaims vvliich, t.iiough similar, are several and disfinct. against several 
persons; (4) nor is the convenience of their trial by one Couit.(r)) Where a 
cause of action arising out of a joint account of two defendants was united 
with another arising out of a transaction in whicii one of the defendants alone 
was concerned, it was field that the eau,ses of aetion were not against ilie, same 
defendants jointly.(6) Where the defendants are not jointlv liabl', lach 
distinct cause of action must form the suhjert of a sepiir.ite .suit. So where A 
sold to X, and 1! sold to X, whereupon Y sued A. B, and X to enforce a right 
of pre-emption, it was held to be a mi.sjomder, there being distinct causes 
of aetion in rcajicct of wliieii the defendants had no comiuou interest.(7) iSo 
where plaintiils in a suit for partition joined as dcfeiidanls a numlier of 
cultivating ryots, whom they sought to eject, it was held tliat the suit for 
partition was of little interest to the ryots, and the question of_ejectment, was 
a distinct one in tin* case of eacli ryot.(H) Bo, also, tlicrc lias liccn held to be 
a misjoinder wliiee the right to relief against one defendant was in re.s]ie,ct of 
tlio non-fulfilment, of a contract, and the right to a deidaraliou against, another 
was in respect of a threatened dist.urbanec of the plaintiff's possession.(if) 
The same has been held in a suit against defendants for possession, and 
against some of them for damages, and against others for mesne profits ; (10) 
and in a suit to recover possession of certain lands by reversal of certain deeds, 


(J) Fatima Begam e. Muhammad Eakaiin, 
18M, P. R. No. !)8; Halim Chand, tt P. C. 
•WI. 

(2) Bliagwati r. Bindeshri, (i A. lOli, Ids 
(J8S3), ride <tnU. 

(t!) MuUick Kefait r. .Shoo PorstuMl, 23 
at jj. 82(i (ISIKi). 

(4) Koondun Lul e. Ran Hiniimd, 3 A. 
H. (t R. 8ti, 87 (1871); as to trial by one 
Duurt, ib., and Harchandar v. Lai Bahadur, 
16 A. at p, 362 (1894). 

(5) Koondun Lai v. Rae Himniut, mpra. 

(6) Saina Mai v. Shah Bag, 1888, P. B. 


No. 189. 

(7) Bhagwali Binde.slnT, 6 A. 106(1883). 

(8) Saminada v. Subba, I M. 333 (1877). 

(9) Luekumscy 1 '. Pazulla, .'i Ji. 177 (1881); 
dist. in Moknnd j.all r. tlhotay Ijall, 10 0. 
1061 (J8H4), where tlie co-defendant who was 
not a party to the eontraet had no diatinet 
inlon‘.st and waa .sued as the benauiidar of the 
real defendant. This deeiaion is not opposed 
to the first, 

(10) Nnrsingh Das p. Mangal Huboy, 5 A. 
1«3, i68 (1882). 
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some oi tiie deedb bein» of ubsolule, and Home of conditional, Hale.(l) Altliough 
there must still be eouiinunily of interoKt wlicre the causes of action arc 
(‘iilirely distinct, it will be ueceBsary in each case to see wliether this is so or 
wiietiier tlibiigli tlie causes of action are several there is a common ground 
justifying tlieir jobider. On the other hand, there was Jield to be no mis¬ 
joinder in a suit against a defendant who had obtained poBseBsion undtir a 
decree which had been reversed, as also against his lessees, tlie latter standing 
in the shoes of their lessor and being jointly liable with liini to be ousted.(2) 
Jn a suit jigiunst joint deeree-liolders for the plaintilfK customary fourth share 
of the profits realized hy the decree-holder by an execution sale of different; 
houses at different times, the docree-iiohlers were held to be joint, though 
their liability to give tlio share in respect of tlie sale of each Jiousc was 
so2)ara1e.('f) iSo, also, a suit instituted to ejeet all the tenants holding separate 
hinds in a village, and to recover arrears of rent from them, was held not to 
i)e had for misjoinder, as all the defendants clahiied by inheritance or by pur¬ 
chase or otherwise under one and the saimi person, or under one, of two persons 
win had ('xecnited tin; muchalkn for the lands, and the plaintiff therefore had a 
eummon i^ause oi action against the defendants, and Avas not obliged to sue them 
B0))arately.(4) 

As in other cases,(D) a piu’son wJio is a paji.y in different capacities is not 
the same ditendant—a principle which tliough partly recognized in rule 13 is of 
geiK'i'al a]i))licatioii. Thus, wlure a person is a party in two capacities there is 
misjoinder, unli;ss eacli cause of action affects Itim in botli capacities.(6) 

Plaintiffs jointly interested.—-Tlie words jointly interested *’ wire 
tu’st introduced by Act Xll. of I87fh Under the Code of 1809, it was held to 
b('- a misjoinder wliere. the causes of action of tJie plaintiffs were different and 
distinct in tiodr nntnre.(7) A suit brought b}'^ three persons for the possession 


(I) Ku-ja llani r. Lucluiiaii Pershad, B, L. 
K. {P. fi.) 7;U {18()7). 'J’his case was distiii- 
guishod in Haranund c. ProsuTiii<», 9 0. 7(i3 
{188‘5) [suit by purchaser of property aubf«j- 
qucntly Rohl in execution against part-ies to 
the <hH‘i-co and purehasers in execution of 
■ditfenuu portions of jiroperf.yJ; and in Itaiu 
Narain v. Annoda, 14 ('. 08J [plaintitf talook- 
dar obtaiiud dticroo for ejectment of tenant. 
Ill execution of decrco op])osed by defendants. 
One suit a^oinst judgment-ftobtor and all 
parties opposing. 1 ut without collusion], in 
the first of these su !h it was held there was 
no misjoinder, ami n. tho Beeond that there 
was. Both en.sps, however, based the 
d('<'ision upon tlie <iuestion whether tho 
plaintiff liad one obji'ct and the defendants 
a eoniinon defence. As regards these eases 
It was pointed out (Hukni (.'hand, (A P. C73), 
that the test for joinder was the unity of the 
eause of aution and not of the obji'ct of the, 
suit, and the unity of tho dcfeiiec was not 


knowable until aft-er the institution of thesuit. 

(2) Antu L\ Vishnu, 22 B. (i30 (181)7). 

(3) Nanku v. Boartl of llcvenue, 1 A. 444 
(1877). 

(4) Thiagaraja e. Oiyana Sambandha 8an- 
iiadhi, II M. 77 (1888). 

(5) Yid-c ante, p. .'>28. 

(6) Bee Hukm f'hand, C. J*. 571, 572- 

(7) Kornoona r. Manicko, 1) W. II. 525 
(1808), in which Phear, J., pointing out tho 
inconveniences of sucii a suit, said that 
“ saving all questions of abatement and 
matters in amondment of the record, I have 
never in my memory heard of a suit decreed 
in favour of one co-plaintiff, and disniisHod as 
against the other co-plaintiff. And that 
negative faet of imago is, I think, influential 
to show how very unpracticable, <|uite apart 
from any matter of law, it has been found 
that combined suits of this character shouid 
}»c uiiikil together and treated as if they wero 
one.’* 
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8ction.(l) The Court said ; "Althougii it appeaj 


3nis- 


»l»t sect. 8 of Art VIJI J ‘ 

1877 -nrJ ^ paragraph of sect. 45 of Ad, X, of 

i; ^ paragraph of the present Code mean tiie same tJiW 

e assume that the LegisJature by the amendment of 1877, by tJie amend¬ 
ment of 1879, and by the wording of the first paragraph of sect. 45, as it 
at present stands, intended to make it clear that tlieir intention was that 
several plaintiffs could only join in suing several defendants in one suit 
for several causes of action w/ien the plaiviiffs were jointly interested in emh 
nnd all of such causes of action, and that the second part of the first paragraph 
of sect. 45, is merely enacting tjiat several plaintiffs jointly intere.sted in the 
same causes of action against the same defendant or several defendants 
jointly may sue in the, same manner, as by the first part of that paragrapli 
it, is enacted one, plaintiff may sue one defendant or more jointly in one 
suit on several eauses of .action, to which the defendants, if more than one, 
were parties, and that it did not intend to confer a right by sect, to on 
several plaintiffs to sue, on causes of action wbieli were not jointly vested in 
them, one or more defendant.s, althougli tiie acds of all tJie defendants jointly 
might have completed a .separate cause of action of cacli .several plaintiff and 
afforded Jiim a ca,usc of action on which he could sue alone.” It was assumed, 
however, by tlie .lodges tJiat tlie Legislature did not intend “directly or in¬ 
directly to prohibit tlic joining by Hindu or Maliomedau heirs in one suit 
ol their causes of action in respect of what had been the property of t.lieir 
ancestor or of tlie, family;” and that it had been the practice in tlie North- 
West Provinces “to allow Hindu or Mahomedan heirs, even where tlieir 


intere.sis were .several, to join in one suit for the recovery of property which 
hud belonged to a common ancestor tlirough whom title was claimed,” and 
that, they regarded tiu* dei-ision in Kam Sewak Singh i’. Nakchpd,(‘l) as 
neee.ssaj'ily confined to the imiintenanee of that practice. The saiiie principle 
was followed in a subseipieut case,(3) in which it, was lield tliai several 
creditors, to eacli of wliom separate debts were owing by the same debtor, 
could not jointly sue for the avoidance of a deed of gift, cxi'cuted by the 
debt,or, wfiiieli deed was alleged to have laien made fraudulently with intent 
to defeat or delay executant's creditors, the cause of action of each separate 
creditor not being the same, as that of the others. Similarly, a suit by two 
brothers for a deefaration that the parts of the house attached in execution of 
a decree against their father belonged to them and not to him was held to be 
irregular, thougli the Court observed that the plaintiffs might well have 
tliought that the case came, within the latter part of the first paragraph, as in 
one sense their title was a eommon title, which was assailed'by one and the 


(1) Saliuia Hibi v. Shaikh Muhammad, (I89(i). 
fH A. ]31 (]895). The plaial was returned (2) 4 A. 261 (1882). 

80 that Ihe plaintiffs miglit olot-t which of (3) Rajjo Kuar v. JXfbi Dial, 18 A. 432 

tlu'tn aliould jiroccod M'ith tiic suit; foil., (18115). 

Kaiiiin Jlaksh r. Amiran Bibi, 18 A. 2J9 
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same action of the execution creditor, and they were jointly interested in 
opposing the attachment and sale, although a sale would only have affected 
each man’s separate interest.(l) Where the cause of action in the case of 
the first plaintiff aimed at the establishment of the title of the first plaintiff 
as issueless widow of M. G. to succeed him jointly with the other widows, 
whereas the cause of action in the case of second plaintiff aimed at the 
establishment of the title of second plaintiff by reason of an adoption to 
take the estate of M. G. to the exclusion of all others, it was held that i1. 
could not be said that the two plaintiffs were jointly interested in these 
inconsistent causes of action. The establishment of first plaintiff’s title would 
exclude second plaintiff from all right to take or share in the estate, and 
the establishment of second plaintiff’s title would equally debar first plaintiff 
from any share in the estate, but a right to be maintained out of ito- a right 
which was not brought in contest (2) The Court added; “ Sect. 45 permits 
of the joinder in the same suit of several causes of action in which several plain¬ 
tiffs are jointly interested against the samo defendant. These plaintiffs 
are jointly interested against the same defendant in the sense thal it i.s the 
object of both plaintiffs to show a title in one or other of them to the 
wi.ole or a portion of the estate in (ioinpetition with the riefcndanti; bui. this is 
not enough : they must each be jointly interested with the other in llit several 
C(ius<s of action —not ncce.S3arily interested, hui, jointly interested ; i.c. as 

wc understand, not jointly interested as a mere matter of affection, but jointly 
interested as to the subject-matter of the suit which the causes of action have 
in contemplation.” (3) When two persons are interested in a piece of land- 
one as melvaramdar. and the other kudivarmndar—sinA a third party commits a 
wrongful act which affects the rights of the j)erson8 so interested, it may be 
[H'operly held that the land is common to both to the extrent. of entitling 
t hem to sue jointly in respect of the wrongful act, treating sucli act as giving 
rise in but; one cause of action affecting the two ]iorsons more or lcss.(4) 
tSo long as several causes of action arc by the same or jointly interesteil 
plaintiffs and against the same defendant or defendants jointly, they may 
he joined subject only to the Oourt’s discretion of ordering their separation. 
Tliere. are no re.strictions as to the nature of the cause of action which may 
be so j eined, as it is stated (5) there are in most of the Code. States of the American 
Union; but the restrictions there may sometimes prove a good guide here as 
to the advisability, as apart from the legality, of the joinder.(6) Seet. 26 (now 
0.1. r. 1) has now been amended so as to permit plaintiffs to join in whom any 
right to relief exists in respect of, or arising out of, the same act or transaction, 
that is, whei-' if .separate suits were brought any common question of law or 
fact would ariht 

Procedure to be followed where misjoinder. —Under the last Code 
wliere a plaint was presented which' was bad for misjoinder of causes of action, 

(1) Behari Lai r. Kodu Ram, ITi A. 380 (4) Muthuvijaya v, Chockalingaui. 19 M. 

(1893). 3.S5 (1898). 

(2) Lingamntal e. Venkalammal, 0 M. 239, (11) Sec Hukin tjhaud, C. P. (J. 575. 

242 (1882). (6) lb. 

^ (3) lb,, at p. 242. 
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it might at any time boforo tlie settlement of issues havi‘ hiMui leliinHMl lor 
auiendment.(l) if the jdaint, having been retiumed bn- aitu'iidn '-nl. was no! 
amended, it might have been rejected.(2) If this was not doiu* aiitl subse¬ 
quently objection was taken by tke defendant, which might be <'ithej' in !!!<' 
written statement or in a motion to take the yilaint otT the fil(‘ t)!‘ on tin 
settlement of issues,(5) or the Court, on further eonsideration, considered 
that there were gi'ounds for considering the plaiiit bad for misjoinder, the J udge 
sljouid have raised an issue and decided it, and dismissed Cu' suilN('l) 
ff, however, the Judge felt doubtful wlitther his <leei8ion on tlie point' of jnis- 
joinder would stand, ho might- have properly framed the. issiU's of Fact, 
for the determination of the case, and then dismissed ike suit bn- inlsjoimier 
without recording any finding on the other issuos.(r)) Kurther, the circum¬ 
stances must have been sucli that the first Couit had no alternative, open to il- 
hut to ])roc'eed to trial of the matters of fact upon tlio preliminary del''Tni!nii 
lion of wliich the point raised as to misjoinder turns. Lt might then have 
dismissed the Huit.(G) As to the present Code, vide 'posf. Wher<‘ the 
District Judge disallowed the objection on the gi’ound that it was noMaken at t lie 

(1) Section .53 of last ( IjkIc ; Ram Prosail e. v. Mutliu, 27 M. at p. 84 (I!)03). 

Sachi Dassi, G 0. W. N. r>H5, at p. fiKS (I!K)2); (4) Kacliar lihoj Uai Kutboir. 7 li, 2sn. 

GaiiL'siii Khairati,*IG A. 27U, 281 (1894); 2!H (I8K3); Jtain Ibosad i\ Saohi 

Mut}jaj)pa r. Miithu, 27 AI. at p. St (I*i03). fi 0. W. N. a) p. 5S8 (iHU2); JShagwali 
(ii H(‘liari Lai v. Kodu LaJii, J5 A. at p. 3Si biiuh'Kliri, (»A. iOG (JKS3); l»aro<i r. ,da.' -im, 

(ISit'i), tile Court said : " that m tho givat 21 \V. iC 20U (IS74), 'I'lio plaint might 

nicijorif.y of cases in \riiicli two or more also Ih‘ ndurned for anicmlnicnt iinilcr 
])laiutills su(‘in one suit, in rcKjJcct of cauw.s of «. 53 bcf»»n‘settlement of issues. In Siid- 
action which are not joint, it would bo jirojKT bendhu t\ Durga, 14(7 at p. 139, tlie (‘ourt. 

to ret urn tlie plaint for amendment Hudiravo held, that with refermice to ss. 31 and 53 

the plaintills to elect as to wliich of them of the Code of 1882, the ('ourt slmuld nob 

shouhl lx* struck out, but they doubti‘<l have dismissed but rejected the plain!. It 

whether a (‘ourt should, without giving the is not clear whether issues had In'cn setth'd, 

jiarticR an opportunity of amendment, abso- but noithor sections apjiear to ajijdy. iS. 31 

lately iHsmiss the whole suit.” And in ndateil to misjoinder of jiartiiw, an<l b. 53 

Aldridgo V. Barrow, 31 (7 U62 (HM)7), tho dealt with n*jnction for want of cause of 

plaintiffs were put to election. oetioiL in danokinatli v. Ramrunjun, 4 (1. 

(2) .Sect 54 of last Code, in some of tho at pp. 05.3, 051 (1807), the Court said f liab 

oarlier cases the plaint apix*ars to have Inicn in when distinct eauees of action are impro]x*rly 
tho first instance rojix teii, or it was held that joined the Court should not dismisa the suit 
it should liave been rojooted : Narsingh Das but try them separately. 'I’liis obsc'i’vation 
V. Maugal Dubey, 5 A. 103, 171 (1882) was ohihr, and s. 45 contemplated wparation, 

[rejection stated to bo under h. 53 of tho not when; tho joinder was illegal, but whore 

Code of 1882, ; Raja Ram Tewary y. it was permitted, though a joint trial was 

Jmehmun Porshatl, 8 W. R. 15 (1867); ineonvciiicnt {vide pouf). In Hurro Mouee 

Baboo Motu V. Ranee, 8 W. R. 64 (1867); v. Onookool, 8 W. R. 4(il (1807), it was said 
8udhon(lhu v. Durga Dasi, 14 C7 435, 439* that the Court should hUve eallcd upon tho 
(1887); 'i’owarcc e. Syud, 4 A. H. (7 J08 phuntiS to el(*et against which defendant 

(J871); Mussumat Rutta v. Dumrec Lall, he would proceed. 

2 A. Jf. (7 153 (1870). (5) Iinrit Nath r, Roy Dbunput, 9 B. L. U. 

(3) UnmDyalr.RamDoolal, 11W.K273 241(1872): k. c., 18W. R. 288 ; KaeimrUho] 

(186})). Tho Code, however, it was held, did v. Bai Ratliore, nupra. 

not apparcntlj’contemplati* an application by (6) Bbagwati v. Bindoshii, 6 A. 106, 108 
a party that a plaint be amended : Muthapiw (1883). ^ 
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earliest, possible iiiuinent-, namely, in the written statement-, but the objection 
was taken at the Bettlcniont of issues before trial, it was given effcet to 
on second appeal.(1) The power given to the Court to return a plaint was 
only discretionary, and if it was shown tliat the form of a suit was bad, by 
reason tliat there has been misjoinder of parties, or of causes of action, it could 
nut be said that a party was precluded from raising the objection and taking it. 
at the hearing of the suit or on appeal. There was nothing to warrant the 
proposition that when a Court of first instance decided a question of misjoinder 
in favour of the plaintiffs, there was an end of the matter, and that the 
defendant was ju’ccluded from raising the question in appeal.(2) Where 
such a question has been raised, the Appellate Court has allowed a suit or claim 
to bo withdrawn.(b) Where the appeal has [iroceeded, tlie question has 
been raised in some cases whether the Appeal Coui't was precluded from 
reversirn; a decision on the ground of misjoinder, by rea.son of sect. 578 of 
the former Code. In some cases, misjoinder of causes of action has been 
consideia'd an irregularity not affecting jurisdiction or the merits of the 
cas(u(l) In other c.asc's it has been iield that, assuming but not deciding tliat 
im.sjoinder was a mere irregularity, it did affect the merits.(.5) In other case,s 
it ajqiears to have been held that- misjoinder of causes of action was of tlic 
nature no(. of an irri'gularity, but an illegality.(()) The 'law ujion tlie jioint 


(I) Kaiiuiswaya c. Kailir, IT J\r. 11)8, JTi) 
OS!)!}). 

fii) Mill ijait]>a r. MuMui, 27 M. .S(^ at. ji. S5 
Ill iSlmnkur r, 2 A. "H. C. 443 
(1870). i( was held tlmt misjoinder was m»t a 
^ifround of apjif'td, hut tliis it is suh* 

nutted is nut so. 

(3) Tara i^rosunno i\ Kuumavw', 23 W. It. 
.3H0, 301) (187.7); Uanoslii v. Khairati, 16 A. 
283 (1801), ill which case the a]ipefd pro. 
(needl'd against those defi'iidants in n'SjW'ct 
of whom there was no misjoinder. 

(4) Kalian Singh v. Gur Dayal, 4 A. 163 
(1881) [held mlsjoiiuler of causes of aeiionand 
])HifiL‘S ; objection taken by one defendant; 
hcM, Cuiu't should not having regard to s. 578 
liavff rc'vei'sod decree]; Wise ?». Gureeb Hos- 
sein. 13 W. R. 271, 272 (1870) Ihcld no 
niisjoind' r h- 'Ujected, but, if any, tlie (V>urt 
would inquire u'lo merits]; Behari Lai v. 
Kodu Ram, 1.7 A 380, 3H2 (1803) [held 
to be irregularity liurngli no objection taken 
to form of suit, and s. 578 applied] ; Mokund 
Lall V. (’hotay Lall, 10 (). at p. lOtlH, per 
Mitter, J. (1884). 

(5) Ganeshi v. Khairati, 16 A. 276, 283 
(1894); Mokund Lall v. Chotay Lall, 10 V. 
1069, per Pigot, J, (J88-1); Nainasivaya r, 
Kadir, 17 M. at pp. 175, 176 {1893); Mohima 
Chandra v. AtuI Chandra, 24 C. 640, 644 


(1897) [‘'even if it were granted that an 
objection like tJie one that the defeiidanls 
raised invoh es only a (piestion of irregularity, 
a jioiiit which is by no means free fi’um 
doubt ; Muthajipa r, Mutlui, 27 M. 80, 84 
(1903). 

(6) Musst. Anieenin v. Musst. Waseeliuii, 
12 W. R. n, 12 (1869) [objection in lirst 
(V>urt; held in socoml a])jK“al by Olovcr, J., 
** it ap|H*ar.s to in(“ Kometliing more than an 
im*gularity, something in fact expriissly for- 
biddim and eouscqueiitiy an illegality ” j; 
Baruu i\ Massini, 21 W. R. 206 (1874) [though 
the term “ illegalwas used this particular 
question was not discussed]; Varajlal r. 
Bumdat, 26 B, 2.59 (1901) [a. 578 applies 
to mistakes and in-egularitics subsequently 
cominitl.ed iu a suit which has b(*e!i insti* 
tuted ill such a way as to give the Court 
jurisdiction to try it. The suit, however, 
must first be instituted in the manner 
allowed by law. Cf. upon the fjuestion of 
jurisiliction, Mulliek Kefait v. Sheo Pershad, 
23 0. 821, 826 (1890)]; Romonna v. Mauicko, 
!) W. R. 626, 627 (1868) [Hobhouso, J., said, 
that joindiir of causes of action was forbidden 
except where authorized, and that a decision 
in a suit in which causes of action were 
jvrongly joined was contrary to law and 
being bo must bo set aside]. 
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was thus unsettlcd.(l) Probably in some cases it will be found that the 
merits wore affected. Where, however, this was not so, and particularly 
where no objection had been taken (a circumstance in itself indicating that 
the party has not suffered disadvantage), the Court would probably have 
acted rightly in not dismissing the suit upon what, in the supposed circum¬ 
stances, would be a technical objection. Where effect was given to the 
objection, the Appellate Court, in the under-mentioned ca8e,(2) did not dismiss 
the suit, but rejoeted the plaint, directing the plaintiffs to pay the costs through¬ 
out. In otlier cases, the Corut, both in first and second appeal, ha.s dismissed (3) 
the suit for misjoinder. As to the present Code, vide jxist. 

Objections to misjoinder, as all other objections 1o iihc frame of a suit, 
should, of course, be taken as early as possible. An objection taken not in 
1 ih(! written statement, but at the settlement of issues before trial, has been 
given effect to.(4) An objection has been held to be. is)o late after the ciwe 
lias been tried and decided.(5) And it has been said tliat an objection taken 
for the first time in special, or possibly in regular appeal, mighl. not be allowed 
to prevail,(6) Phear, ,1., said; (7) “As a general rule, if an objertioii on this 
ground is pressed and carried to a decision in the first Comt, tins Ooiut will, 
oven upon special appeal, upon its being shown to be well founded, 
give the objector the benefit of it. But, on the other hand, if it is not pressed 
<and carried to a decision in the first Court, and if the parties go to trial in the 
same way as if the objection had not been made, then the objection will not be 
given effect to at a lal.er stage, unless it appears clearly that there was a delect 
in the original trial, in consequence of the misjoinder of the causes of action 
to wliich the objection is directed. . . . This Court has always held ttiat it is 
the duty of the first Court, which receives Ihe plaint and entertains the suit, 
to take care that the parties arc not prejudiced by any unfair eoniplication 
in tile matter which the plaintiff charges against the defendants. But if the 
jiarties have chosen to go to trial and have not insisted upon the first Court 
taking a step of this kind, then it may very fairly be taken against them at a 


(1) Misjoindor of [tactics, it has boon bold, 
does not affool. citiicr merits or jurisdiction: 
Kam Kanayc v. IVosimno, 13 W. Jl, 175 
{1870). In aotiio of the cases previously cited 
tlicrc was miajoind<*r both of Hubjcct-niatt-er 
and parties. 

(2) Sudhendliu v. Durga, 14 C. 435, 439, 
440 (1887); sedqu. as to grounds of dooiBion, 
vide. ante. As to amendment on appeal, see 
Lingammal v. Chinna, 6 M. 239 (1882); 
Karan v. Muhammad, 7 A. 860 (1885). 

(3) Ram Narain p. Annoda, 14 C. 681 
(1887); Romoona v. Manieko, 9 W. R. 625 
(1868); Namasioaya If. Kadir, 17 M. 108,178 
(1893); Bhagwati v. Bindeshri, 6 A. 106 
(1883); Muthappa r. Muthu, 27 M. 80, 86 
(1003), and cases cited anUpoAsim. In Banee 
Krishnan v. Koonduii Lai, 2 A. H. 0. 22^ 
(1870); Koondun Lai r. Rac Himmut, 3 


A. H. (J, 80 (1871); Tcwarce r. Syud Mo- 
hamed, 4 A. H. (!. 108 (1871), the Ctjurt 
dismii^sed the suit, staling expressly tlial it 
did so on the ground of misjoinder only and 
not on the merits which the plaintiff could 
raise again in another suit. Quaere as to 
the decision, Suroop v. Nimchand, 13 W. R. 
284 (1870). A dismissal for misjoinder is 
not a hearing or determination 'within the 
rule of f€A jv.dicaUi: Futteh Singh v. Mussa- 
mut Luchmeo, 21 W. B. 306 (1873). 

(4) Namasivaya v. Kadir, 17 M. 168, 175 
(1BD3), cited ante. 

(5) Ram Dyal v. Ram Doolal, 11 W. R. 273 
(1869). 

(6) Mahomed v, Potun, 20 W. R. 147, 148 
(1873). 

(7) Tarinoo v. Hunsman, 20 W. R. 240 
(1873). 
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later stage of tlie appeal proceedings that they have not, in fact, suffered any 
material disadvantage in the trial, unless it be &tinctiy shown that there was 
such disadvantage.” 

To turn to the present Code, it does not, as seel. 53 of the last did, specifically 
deal with return for amendment, but 0. VI. r. 17 allows of amendment, and the 
Court may, it is presumed, return the plaint for that pirrpose. Under the last 
Code (sect. 54 {d )) a plaint so returned and not amended was rejected. Tliis 
provision has not been re-enacted, hut 0. VI. r. 18 deals witli failure to amend 
after order. As regards an objection on the score of misjoinder, r. 7 of this 
Order provides for its being taken at the earliest opportunity, and if not so taken 
the obj(^ction is deemed waived. Even if taken, the objection will, uirder 
sect. 99, count for nothing in appeal unless it be shown that such misjoinder has 
affected the merits of the ease. Here, therefore, as elscnvliere, the. (k)de has 
diminished tite importanee of merely feelmieal objections. 


4 . No cause of action shall, unlc.s,s with tlu^ leave, of tlu' 

only certain claims to ^ with a .suit for the ivcoviuy 

!» joined for recovery of ot immoveable property, i^.xcept- 

immoueahle 

of r(mt in res]>ect of t-he property elaimed or aii.j/ 
pari t her oof; 

(h) ohims for damages for breach of any cojitra.ct under 
which the projxu'ty or any part thereof is lield ; and 
(r:) claims in which the relief soiujhl is based on the same eaase 
of action : 

Prmided- that notkkuj in thw rule shall he deemed to prevent 
any party in a suit for foreclosure or redempUm fro-m asklmj lo he 
pnt into possession of the mortyuyed properly. 


5. No claim by or against an executor, administrator or 
Claims by or against .such, .shall he joined with claims by 

executor, administrator or or again.st him ptirsoiiaily, iinh'ss the last- 
mentioned clainus are alleged to arise with 
reference to the (tstate in respect of which the plaintiff or 
defendant .sues or is sued as exe(;utor, administrator or heir, or 
are such as he was entitled to, or liable for, jointly with the 
deceased pt ;^on whom he represejits. 


Origin of rules.—These two rules represent, witli the .amendments 
italicized, sect. 44 of the last Code., which it. was .stated was not ^'pry happily 
expressed.(l) R. 4 is taken from English 0. 18, r. 2 ; the words “ or lo obtain 
a declaTotion, of title lo irmnoveable properly ” in the former section were, 


(1) (JoDCsli V. Jowaoh, 31 C. at ji. 272 (1882) Hakm Chanel, (.'. P. (t 5()3. 

(1903); Chidainbara v. Ramasami, 5 .VI. 101 
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added to nieot the decision in (jledhill v. Hunter,(1) but have been now omitted. 
R. -5 is taken fruni En»liali 0.18, r..'); (lie word “ heir ’ liaving been added, 
as ill this country it is not an executoror administrator alone who represents tlie 
estate o[ a deceased pcrson.(2) The words after “ heir ” have also been added. 

Objections for misjoinder.—^Under sect. 54 (d) of the, last Code, the. 
plaint might have been rejected in ease of failure to amend, on its iioing returned 
for the purpose under sect. 5.3 of the same Code.(,3) If the Court, instead of 
rejecting the jilaint nr returning it for amendment, proceeded to trial, it should 
not, it was held, suhsequently disniLss the. suit for misjoinder, but dispose of 
it on the merits.(4) I'lie objection being of a dilatory eharaeter, and lieside the 
merits, imi.st have been taken in the Court of fir,st instance ; if not, it wa.s deemed 
waived.(.’)) ft was not allowed to be taken for the first time on ajipeal, and 
where it was raised for thefiv.st time on appeal, the High Conii , on si'coiid a))])oal, 
declined to entertain it.(G) A successful objection for misjoinder is a cause for 
which time may he deducted under seel. 14 of the Limitation Act,(7) 8ect, 54 is 
now 0, VTI. r. 11, but clause (d) has not been re-enacted. Bee now 0. VI. r. 18. 

Leave.—It will be observed that leave can only lie aj.iplied for in the 
case of T. 1. R. .5 is absolute Aliplication should be made before the jilaint is 
filed, thougli possibly, on good reason shown, leave, may be given afterwards.(8) 
A plaintiff may, with the leave of.the Court, join eauses of action, but lie is 
nowhere compelled to do so.(9) And even in regard to the excepted causes 
of action which may he joined, the exeejitioii implies only a jierinissioii of joinder, 
hut, (ioe.snot render itoi)Iigatory.(l()) Where leave is applied for, the question 
whet,her it will be granted nmst depend iiponeonvenienee .and the eircuiiislancesof 
the case. Amongst. the..He, the Court will consider the connection between the 
claims sought, to be joined. So leave has been given to join where it was sought 1 o 
reeover immoveable and moveable property eoniprised iu the .same instninieiit. 
and to join claims inrespeef of .personal and real estate, where, both estaf es rested 
on a eommon gift in the .same will.(11) No apiieid lay from an order rejecting an 
application for leave, hut whore the effect of the order was to reject t.he plaint., 
it. was held that the order was a decree, and, as such, a]ipealable.(12) 

Jurisdiction.—Where causes ol a,ction aio united, jurisdietion depends 
on l.h(‘ value of t.he aggregate .subject-mat.ters.(13) 

Rule 4. “ Cause of action.”-—The ride pre,.suppo,ses a case where thoro 


(1) II Cli. ]). 192, in wliii-h it was held that, 
an aethin to e.sttthlish title to land and to 
rei-over rent, hut not claiming piisKession, \va,s 
not an action for land. 

(2) Ahmad-udaliu Sikandar, (S A. at 
|i. 2.')!) (I8!)0). 

(3) Saima e, Ganajai, .1 Bom. It. R. Ja.*! 
{ItKKJ), in which case tl.c Court refused to 
dismiss tho suit in second appeal. 

(I) Kiahna v. Rakmiiii, 9 A. 221 (1887). 

(5) ilhondiba v. Ramehandra, .5 B. 651, 
ntil (188i); Mauke. llul/.ar, IRA. 180(1893). 

((>) Maula V. Oulzar, sitpra. 

(7) \'enkiti e.Murugappa,20M.I8( {896),F.B. 


(8) See Ann. Pr., 190,7, 22.7; O’Kinealy, 
Civ, Pr. Code; Hukm (Iiand, C. P. 0. .701. 
I n Venkiti r. Murngappa, 20 M. 48,19 (181K)), 
an opportunity was given to aiinmd the plaint 
and to liio aeparate suits. Of. rule,s as to 
leave under 0. I. r. 8, ante. 

(9) Shoo V. SheoBaliai, 6 A. 368 (1884); 
ref., JSecharji *. Pnjaji, 14 B. at yx 53. 

(10) lailesHor v. Jaiiki, 19 ft R16 (1891). 

(11) See Ann. Pr., 1905, pji. 225, 220. 

(12) Bandhan v, Solhu, 8 A. 191 (1880). 

( 13) Sec 0. II. r. 3; and as regards tho 
old pnieednre, see Buchmeo r. Kallosoo, 
B. k It. (E. B.) (120. 
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.are two or more, various eaiises of action, one of wlii(!li is to recover immoveable 
property. Sevei'al <;ausea of aetion to recover iimnoveablc projierty may i)e 
joined. Tlie rule does not, prohibit i.his, but a joinder with siieli causes of 
action of a different character, except a.s excepted in tlie Tule.(l) If, 
liowever, the (!ourt con.siders it inadvisable to try tlie several causes of 
action in one suit,, it can order sejiarate tiials.(2) There is notlung, more¬ 
over, irregular in seeking to recover in one suit immoveable and moveable 
projierty if the cause of action is the same in rcs])eet of both.(.3) These 
decisions ap])car to be embodied in the new clau.se, (c). And even a claim for 
possession of certain immoveable jrroperty, liased on the first paragi-ajih 
of sect, b of the S|iecific I{eli(d Act, ina}’, it lias been held, be joined 
without leave, with a claim for title to that property, and for damages for 
(lis|)osse.ssion from it.(4) Claims which do not amount to a new cause of 
aetion, but which are mere machinery, sue.h as a prayer for an injunction or 
receiver, maybe joined without leave.(h) Hut it has been held that, an injunction 
cannot be asked for where it was not mcrclyancillary to t.he claim foi- jiossession.ffi) 

“ Suit for the recovery of immoveable property.”—The expi pssion 
” xtiii for the neorrrii of imwomihle jmrpertyf’ wliicli is that used in seel,. 1C, is 
more limitoil than tlie expression “ stiil fm itmiioi'cnhle preperty,” oi- “ for hmd ” 
within the meaning of the Charter. A suit m.ay be one “for land” within 
t.he meaning oi I ho latter, and not within thus rulc.(7) So it h.a.s been bold 
that a claim for specific jierformanee of an agreement to .sell a share in a house 
might he jniued with a claim on a promissory not.e.(8) So, ag.aiii, a suit for 
ri'covery of a morl,gag(‘-del>t vvith an altein.ative prayer for s.ale, has been held 
not a suit for rorovery of imuioveahle propertv.fb) Wilson, .1., said : (10) “ It 
seems to me that a suit for ‘ the rcrorenj oj unmnmtMr ■i>rojirrl,i ' is a .suit founded 
upon an existing title in which tlie plaintiff seeks to get jaissession of the jiropert.y 
itself. The words ‘ In nhlo-hi a (lechiralwrif etc., seem t-o me 1,o apply to a ease 
where a title exists, and the plaint.iff asks to have t.hat fact <loela.red, not lo 
a, ca.so where he seek.s in have somnthing done, which, when done, will give him 
a title.” Immovoalile propert}' in this rule includes a right of way.(11) 

Rule 5.—A.s to the object of t.he corresponding English rule, see, 1‘adwiek 

V, Scott.(l‘i) There is a conflict as to the words, “or heir as smh,'' hetwi'cn 
the Bombay' and All.ibabad Higb Courl.s. Sir Charles Sargent, in t,b(“ forniei 

(1) (’liKianitiara v. Itama-sami, .a ^t. tOt 2.'> M. t48 (ttiOJ). 

(1882): Amliika v. Ham Uclit, 17 A. 274,27 7 (.''») Oledhill v. Hunter, 14 Oil. 1). 4!)4. 

(IHU.a); Ilaghuhar e. .twala, 2,7 A. 229 (ItK)3). (fi) Hamliliiig v. Wailaui, 1889, W. N. 

Ah to eourf.-fee in ease of exception (a), aeo (Kng.) 133. 

Hefereiice, iO e ’0] (1894). (7) (Iiitt^i r. Hrown, 0 (t 328, at p, 332 

(2) Jlagluibar e. I■"ala, «/.;»(r. (J880). (8) 11). 

(3) flaneah v. ,)<« leh, 31 C. 2U2, 272 (9) ftovimla i'. Alana, 14 M. 284, 288 

(1903); a, c., 8 ft W. N. 1.70 ; 30 J. A. 10, in (1890); and see fioraeliand e. iia.santa, IG 

which file P. O. ajiprove Oiyana v. Kanda- (1. L. J. 258 (1011). 

sami, 10 M. 375, 508 (1887), which was (10) See Putts e. Brown, 8 C. at p. 332 
followed in Nistariney v. Nunda I,*ll Bose, (1880). 

3 U W. N. 870 (1899); .s. o., in appeal, 7 ft (II) Bejoy (lhandra r. Banku, 13 Lt W. N. 

W. N. 353; Maihar v. Sajjad, 24 A. 358(1902). 461 (1909). 

(4) Earn Harukh e. Shoodihal, 15 A. .384 (12) 2 Cli. D. 738, 743 ; and see O’Kinealy, 

(1893), not followed in RainaHaini v. Paranian, 0. P. 0.; Hukm (thand, ft P. C. 585. 
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Coui’t, said; “ Now, when can it be said that a claim is made by ‘ an heir as 
such ’'! Plainly, such a claim is made when the plaintifi rests his claim entirely 
on the allegation that he is the heir of another, and, as such, asserts a right 
against the defendant.” So where a portion of a claim was founded upon the 
plainti ff's alleged right as heir of A, and another part of the claim had no refereniMs 
to A’s estate, it was hold that there was a misjoinder, and that one of the claims 
must be .struck out.{l) The Allahabad High Court has, however, dissented 
from this decision, holding that the heir referred to in the rule is an heb’ suing 
or being sued in his repre.sentative capacity, who, like an executor or adminis¬ 
trator, represents tlie estate of a deceased person; and that it is impossible 
to hold that the rule precludes a person from joining a claim for property acquired 
by hioLSolf, with a claim for property inherited by him from another, when he 
does not represent persoms other than himself.(2) And more recently Jenkins, 
()..T., e.X|)lained the meaning of the rule to be as follows:- Those to whom it 
relates have the common characteristic that they owe their legal condition 
to the. death of another. But there are others of wiioin this can be predicated, 
as, for instance, legatees or next-of-kin who jvre not named in the rule. Executors, 
administrators, and heirs have this characteristic in common not shared li\’ 
legatees and next-of-kin, namely, that not only do they acquire title ft-om tlm 
deceased, but tlnsy may repi'eseut him.(:!) And in a recent case in the Bombay 
High (Jonrt it was held that a claim for maintenance! by the widow of a Mitaksharn, 
coparcen(!r was not against the estate of her de(;eased husband (.since Ids inbirest 
was cxtingui.slied by his death); but was against the property of whicli he was 
a c,oparc.(!ner; and therefore there was no misjoimhn' whim .she sued the surviving 
coparc.enei s for her stridhan priqierty and also for inuintenauec out of the joint- 
estate,.(l) 

6. Wli^re it. appear,‘s to tlie Court tliat any causes of action 

Power of Court lo '/oined in orwt sittf cannot l:)e Conveniently tried 
order separate trials. or disposed of togetliei', the Colu't may order 
.separate trials or mal'e sneli other order as may he expedient. 

Joinder of causes of action.—This rule ooiTe.sponds, subject to 
cerl.ain alterations, with tiie second paragraph of sect. 4.5 of tlie Iasi, (lode 
and with (). 18, r. 1 and portion of (). Hi, r. I of the English uile.s. 
Hee note to 0. 11. r. :5, the first paragi-aph of which embodies the lirst, 
paragraph of seel.. Vj of iJie Code of 1882. Tiiat rule relates only (.o the 
joinder of oaiiscs of action. It iissumcs that the action has lieen rightly 
constituted under 0. I. r. 1, or({c.(5) Under the English rule it lias been 
held that, save in actions for the recovery of land and in actions by a trustee 

(I) Ashabai c. Haji Tytib, 6 B. 390 (1882). (2) Abmad-ucl-clin c Sikandar, 18 A. 255 

In Gokibai v. Lakbrnidas, 14 B. 490, 492 (1895), 

(1890), tbe Court ordered tbo plaintill to (3) Hafiaaboo v. Mabomed Cassum, 31 B. 
elect, directing that she might proceed with 106 (1906). 

either claim subject to her paying any costa (4) Jankibai v. Shrinivas Ganeab, 38 E. 
specially caused to the defendant by the 120 (1913), dissenting from Gokibai v. 
misjoinder ; but this case has been dissented Lakbrnidas, ]4 B. 490 (1890). 
from in Jankibai v. Shriniva.s Ganesb, 38 (.''>) See per Bowen, L.J., in Hannah v. 

B. 120 (1913). Smurthwaite, 2 Q. B. 426 (1893), 
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ill baiiki'uptcy, Uie plaintiff may without leave, but subjeet to iuIoh 8, 9, 
join in one action, not several actions, but several “ causes of action," (1) 
which term has been held to comprise every fact which is material to be proved 
to enable the plaintiff to succeed; (2) the entire set of facts which give 
rise to an enforceable claim; every fact which, if traversed, the plaintiff 
must prove in order to obtain judgment,(3) so connected that, as regards 
evidence, etc., they can conveniently be disposed of together.(4) But this 
joinder is “ always subject to the underlying principle that the burden lies on the 
plaintiff of proving his case, and that no extra burden should be imposed on 
the defendant through the plaintiff needlessly enlarging the area of disputp.”(6) 

Order for separation.—The Court might, under the terms of sect. 45 
of the last Code, order separate trials of any “ such causes of action -that is, 
causes of action which iniglit have been joined in the same suit under the first 
paragi apli of that section. The second paragrajih, therefore, had no application 
ill casus of misjoinder of causes of action forbidden by the. first paragraph, 
as to which the only course, open to the Court was that of returning 
plaint for amendment, or rejecting it if not amended, or dismissing 
suit {vide ante).(G) Under sect. 45 the Coiu't could, suo molu, or on the 
ication of the party, order separate trials. This can bo done, now under 
,.^*J’’rulc which consolidates the provisions of the second paragraph of .sect. 45, 
^'^of sects. 45, 47 of the last Code. The power given did not, it was held, 
exWid to an order lor the dismissal of defendants, and that a fi’csh suit 
should he brought against them. Sneli an order would not bo one for the 
separate disposal ” (or separate trial) of the several causes of aetion; it 
would he an order preventing the disposal of them in the suit before the 
Court. If the Coiut found that the separate causes of action could not he 
conveniently tried together, it should, it was held, deal with them separately 
as sub-suits under the title and number of the principal suit from whiidi they 
Kpritig.(7) So in a suit on title in which the recovery of iiiniioveable properi.y 
and niesiie, profits are claimed, the Court may order separate trials in respect of 
the claim for the recovery of the immoveable properU', and in respect of tin; 
claim for mesne profits.(8) 

A direction to file separate plaints did not, it was held, come within t,hc 
scop<^ of the section which did not require the plaintiff to file separate! plaints, 
but pi-ovidcd for the separate trial of the several cause's of action contained 
in the one plaint, filed on the institution of a auit.(9) As already stated, the 


(1) Burstall r. Heyfus, 26 Ch. I). 3B, C. A. 

(2) Coolte V. L. R. 8 C. I>, p. 116; 
Ilnckloy v. Haim,Ex. 43. As to meaniiif; 
of term, 800 notes to .s, 20, 0.1. r. 

(3) Road r. Brown, 22 Q, B. U. 131. 

(4) Ann. Practice, notes to 0. 18, r. I. 

(5) Per Collins, M.R., Saccharin f'orp. r. 
Wild (1903), 1 Ch. p. 422. 

(6) See Hukm Chand, C. P. C. 57(1; the 
statement in Janoldiiath c. Ramrunj'un, 4 C. 
at pp. 953, 954, that when dist inet causes of 
action arc improjicrly joined the Court instead 


of dismissing tho suit should try them 
soparatciy was ol>i(er, and, it is submitted, 
erroneous. The order for separation under 
the last Code applied only where there was no 
misjoinder. Cf. Sarala Sundarl Dasi r. 
Saroda Prosad Sur, 2 C. L. J. 002 {1904). 

(7) Khadar ®. Ohotibibi, 8 B. 616 (1884). 

(8) Fatima Bibi r. Abdul Majid, 14 A. 531 
(1892). 

(9) Musst. Rutta r. llumrce Lsl. 2 A. H. 
C. U. 16.3 (1870). 

2 8 
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urdur wliicli the, ('ourt, might make was one for Beparatiou, and that only iu 
the case where joinder was not forbidden. In the under-mentioned caBC,(l) 
howevci-, the Coui't appeared to consider that even if two causes of action 
had been combined in the suit, it had power under sect. 40 of the last 
Code and would be justified in allowing two causes of action to be united in 
the case, inasnmeh as it was convenient that the matter should be disposed of 
iu one suit rather than two. The power, however, which was given by that 
section was to order separation, and a definite provision of law cannot be evaded 
on the ground of eouvenience.(2) In an earlier case in which the Judge stated 
that, evidence liaving been gone into, he preferred trying cacli cause of 
action against eacii defendant separately, instead of rejwJing tlio plaint 
on tlie gi'ound of misjoinder, it was pointed out that lie had misconceived the 
extent of his jiowers in the matter in considering the niattei’ one sinijiK' of 
convenience, and that if he were dispost'd Iu try the causos of action against 
all the. dcfemlanis in one suit, he was at liberty to do so.(J) Nor again, of 
coiU'Se, could the Court, wliere there had hcen a misjoinder, ev(>n though no 
iueonvenience might havi' resulted to the defendants, pass a separate, deeii'e 
against each of tliem.(4) An Ajipellatc Court had jiower, aiipaiently, to oviici' 
separate trials.jh) I'hxcept where the parties agreed, the oi’dej' could oiily (k, 
made before tli(! first hcai'ing.((i) Thci'c is no sucii express limitatiun now, but 
doubtless the same rule will be ordinarily followed. 

Order confining suit.—Sects. 46 and 47 of the last Code dealt Wif.h. <<, 
diflerent order fioni that iu the second paragraph of sect, 45. Under tlic 
latter section, the Court dealt with the causes of action separately as sub¬ 
suits. The former, however, enabled a defendant, who was embarrassed by 
the form of tlie suit-, to got the trial confined to a reasonable aggregate of 
clauses of action, and in such a ease the other causes must needs be left 
over for another suit.(7) This provision, us the other, assumed tliat the cause.s 
of action might be legally joined, though such joinder might be inconvenient, 
in which case a defendant iniglit apply or the Court might act, ft did not 
apply ivhcre tlierc was misjoinder. It applied where there were several causes 
of action against the same defendant, or the same defendanf, joinfly. A case 
where separate causes of action were alleged against two defendants did not 
come within the rule.(8) In sect. 46, as iu sect. 45 of the last Code, the 
words “ before the jirsi Iteuriwj ” were held to he imperative.(',)) Order XVIJl. 
rule 9 of the Judicature Aets,(10) allows such amendment ns may be 


(1) iSerajul Huej v. .\bdul Rahauiaii, 29 0. 
g.')?, 250 {1902}; the observation was, how¬ 
ever, ubikrf us the Court held there was 
Olds one cause of action, ill which ease this 
•section liad no application. 

(2) Ram Prosad f. Hachi Lassi, 9 C. W. N. 
580 (1W2). 

(:!) J’ara Prosuuno c. Koomaiee, 23 W. 11. 
389 (1870), in which it was also pointed out 
that several distinct causes of action may ho 
tried together against the same defendant, 
hut not as ag.ainst .scleral defendants. 

(1) Baroo V, Massim, 21 W. R. 200 (1874). 

(5) Shoroop e, Motlioor, 4 W. R. 199, 110 


(1895). 

(9) Singa r. Madava, 20 M. 39J), at p. 392 
(1899); liamoflar e. tlokal, 7 A. 79, at p. KHJ 
(1881). 

(7) Khadar Palieh c. t'hutihihi, 8 it 919 
(1881). 

(8) lb.; Mutiiai»pa ilietli c. Mutiui 
Palani, 27 M. 80, 84 (1903). 

(9) Ramodar lias v. Gukal ('hand, 7 A. 
79, at p. 100 (1881). 

(10) Sec Saeoharhi Oorj). e. Wild (1903), 1 
Gh. 410, (.'. A., where in an action lor infiingc- 
lueut of twenty-three patents tlio Court 
limited the plaintiff to tluco instances. 
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iiuceasitatod by tlic prouudiu’e aduj)lKd.(l) Iii tlic imdor-incnlioiied ciisc it 
was held tliat it was not necessary to dismiss a suit in which claims upon 
different causes of action and against different persons have been joined 
together, and that it ought to be tried, so far as relates to the joint olaiin, 
against all the defendants, the Court excluding fi'om its consideration any claim 
not common against all.{2) But this could be done only by amendment by the 
plaintiff, as the second paragraph of sect. 45 of the former Code was applicable 
only to the causes of action which might have been joined in the same suit.(3) 
'I'he present rule does not expressly refer to orders confining suits, l)ut the 
jirovision in this respect which formerly existed still seems to remain, as appears 
Iroiu the use of the word “ disposed ” and the authority given to the Court “ to 
'make such other order as may he rxjiedient,” which would include such an ordw' 
(■■oufiiiing the suit as was referred to in sects. 46 and 47 of the lust Code, which 
this ndc is intended to replace. 

Consolidation of suits.—The rule deals with the separate trial of 
t'ausos of action united in one suit, NeitluT does it, uor does any otJu'r 
.section of the Code, pi’ovide lor the consolidation of sevt'ral suits. Con- 
soli<lation may be ordered by consent of parlies.(4) And where tlio ])ar(i(^s 
do not. iigi'(!e, consolidation is sometimes ordered by the Ooliit as a matter of 
expediency (.5) on general principles of cipiity and jmsticc. Ho where the parlies 
lo llie suit sought to be consolidated were the same, and the subject- 
matler of the suits also was the same, the Coiiit made an order foj' con¬ 
solidation.(6) Where, on the otlier hand, the parlies and the subject- 
matter were different, coiisolidalion was refused.(7) And three suits were held 
lo have been impropei ly tried together, where, from the very natuia; of the ca.se, 
the evidence in each suit had to be givmi se^raratcly.fH) In fjie Falls of 
ltttrick,(b) an apjdiraition by the impugnant for the consolidation of three, 
salvage actions was refused, as the promovent resisted it on the gionnd that 
the several e.laiiim were based upon different cireumstaucos, and were in 
themselves conflicting; Sale, ■)., obm-rving that there being no general or 
.special rules for the (smsolidation of actions, the only couisc left in the ease 
rvas to follow tlu! analogy of the practice of the Com-t of Admiralty in England. 
4'h(3 order for consolidation may be obtained either by a plaintiff (10) or 

(1) Sec Dainodar Das r. (.okul Cliaud, 7 (8) Juggut Clumder Ear Malioiuod, 24 

A, at |.. mo (1881). W. It. 217 (1874). The High Court, h.nvuvcr, 

(2) Rain Cooniar -Vis fee c. ilooinivr Nai’aln hold that the SuboriUiiate Judge was wrong 

Das,-, 20 W. R. 482 (187;!). in dismissing the suit hccauso the eourso 

(.!) Ilukiii Uluiu'l, 57U. HO laken though suggested by the jilaintilT 

(1) Ihe halts ol liltviek, 22 C at )). .'517 was sanctioned by the iVtunBif. It aceord- 
(IHIH); lose , Oil c. Collector of Mynien- ingly ordered a remand, 

singli, 7 H. 1,. i: App. 42 (1871); and si-o (U) 22 C. 511 (18U1). 'I'lii: claims were 

Sooreiuho Per,slum • Nm,cliin, 21 W. R. lUO onlered to he heard successively, subject to 

„nc Hcl of costs being allowed, it it were 

(5) Nehal iSingii / Akti Aluned, 1.4 \V. It. found that the aiiplieation for consolidation 
110 (1871). I,n<l been wrongly resisted. 

(C) Peacock e. Hyjnatli, 10 0. 08 (1883) ; (10) Marlin c. Martin & Uo. (1807), 1 Q. 11. 

Kalieharan c. 8urja Kumar, 17 D. W. N. 5211 .120; Peacock r. Hyjuatii, 10 V. 58 (1883) ; 

Nehal tSingh c. Alai Ahmi'd, 15 vV. ft. 110 

(7) Sooreiidi'o Peraluid c. Nuudun, 21 (1871). 

W. It. too (1871). 
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!lefendant,(l) Where the lower Cora't has eonsolidated suits, the, defendants 
may prefer one appeal.(2) Where the plaintiff applied for consolidation, 
whicli was refused, the Court was held to have acted wrongly in treating 
without consent all the .suits as governed by the judgment given in one of 
them.(3) 

Postponemenit of suit pending decision of test action. —Where 
icv’oral plaintiffs have commenced several suits against the same defendant, 
the Court may, under its general jurisdiction, on the application of the, 
plaintiffs, enlarge the time for taking the next step in the rest of the actions 
uitil one of them has been tried as a test action, and where the selected 
R'.tion fails to be a real trial of the issue, another of the actions may be 
fubstii.uted as a test aotion.(4) When several action,s had been commenced 
igainst different defendants for the same libel, the Court refused to con- 
)olidat(! tliera, but ordered a stay of proceedings in all the actions ex<'e.pt 
uich one as the plaintiff might select, and if he was not satisfi(ul with (.he 
.•esiilt of the trial of that ac.tion. he was to select and try one otlier action, all 
I,he several defendants in the other aetions undertaking to be botind by 
the verdict in the test aetions, and to have judgment entered against them 
I'cspectivoly for the maximum amount of damages awarded in cither of the test. 
actiuns.(r)) Where, by an order of the Court, all the defendants in several 
aetions are bound by the ro.sult of a selecited action, and ihe defendant in the 
telocted action refuses to ap]>eal against the judgment, the Court has, it has 
been hold, power to substitute another of the defendants foi' the pui'pose of 
prosecuting an appeal.{6) 

7 . All ohjectium on the ground of misjoinder of causes of 

Objections ns to mis- action shoR be taken at the earliest 'possible 
ioinder. opportunity and, in all cases v’here issues are 

settled, at or before smh settlemeM, unless the growiul of objection 
has subsequently arisen, aid any such objection wit so taken shall 
be deemed to have been waived. 

Objections.—See as to tliLs notes to O. I. r. 1.3, anU’, which deals with 
ohjeet,i(m8 where, the misjoinder complained of is of parties. It was held 
that oven on second appeal, if a suit was found to he bad for misjoinder (d 
causes of action, the proper procedure to follow wotdd be not to dismiss 
the suit altogether, but to direct the Court below to porforni the duty wliich that 
Court ought to have performed, namely, to return the plaint for amendment.{7) 
See notes to 0. II. r. 3. 

( 1 ) Sec unreported case, 10 C. at p. 00; D. 459; Rennett v. Lord Bury, 5 C. P. D. 
and ab to uoneoUdstion actions generally, 339; Ann. Practice, 1905. p. 688; and see 
Jlsniell’bCh. ft. 1610-1613; Setou,831-837; Vithn v. Narayan, 5 B. H.<!. R, 30, at p. 32 
Ann. Practice, 1906, 085-686. (1868). 

(2) Enayctoollah v, RadhaChurn, 15 W. R. (6) College a. Pike, 50 L. T. 124. 

395 (1871). (0) Briton Life Assurance v, Jones, 60 

(3) Ni'hal Singh v. Alai Ahmed, 16 W. R. L. T. 637. 

110 (1871). ( 7 ) Sarala Sundari Dabi v, Saroda Prebad 

(1) Aniob r. Chadwick,! Ch. D. 809; OUh. Snr,2C. L. J. 602 (1904^ 
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Becognized Agents and PUaders. 

1 . Aliy appoaraiK^e, application or act in or to any Court, 
Appearances, etc., may 1'f‘iuired or authorized by law to be made, or 
be in person, by recog- done bv a paj+y ill such (Vmi't, may, except 
nized agent or by pleader, otherwise expressly provided by any 

law for the time, being in Iorc,e, be made or done by tln^ party 
in person, oi- by his recognized agent, or by a, plciuler duly 
a])pointed to act on his behalf. 

^Provided that any such appearance shall, if tin* Court so 
directs, be made by the party in person. 

“ Appearance.”-— These worths (“ appear” and “ aet”) have a well-defined 
and well-known meaning. To appear for a client, in Court is to be present 
and to j'lipresent him in the varioas stages of the litigation at which it is 
neettssary that the client should be pre,.sent in Court hitn.self, or by some 
ri‘,prese,ntativc.(l) There may be appearance if the pleader, thoiigli instructed, 
is not prejiartal to proceed with the cas(!.(2) Under the last Code it was ludd 
that where, on the day fixed for hearing, a party was present in person mere 1 y 
for th<i purpose of applying for an adjournment, which was refused, he 
must be t aken to have “ apjieared ” within the meaning of Chapter VII. of tliat. 
Code, the provisions of which are replaced by this and following rules. The 
party lias appeared in person. The ])urpose for which he appeared, or the action 
which he took on appearance, are immaterial. But where the jiarty is absent 
and an application for adjournment is made on his behalf by a pleader who has 
no other instructions, and who.se functions are at an end when tlie adjournment 
is refused, in th,i' case the party had not appeared within the meaning of the 
Chaptcr.(S) Where (he pleader who applies for an adjournment is accompanied 
by a recognised agent of the party, hut the latter neither makes any applica¬ 
tion, nor does any act, the question is whether he intends to appear, and, in 
fact, does appear for the party in the exercise of his powers under this rule. 


(1) Kali Kumar v. Noliin ChunUer, B C. Singh, 35 0. 1023 (I90S) (Woodroffe, J.j; 

585 (1880), per White, .1^ Satish ('haudra Mukerjee v, Ahara Trosad, 

(2) Ram Chandra v. Madhav, IB ]{. 23 .34 0. 403 (1907); and pa«l, noO’s Ui 0. 9, 

(1891). r. 1, and 0, 41, r, 17. 

(3) iSee Kadi r Khan v. .Ttiggeswar Rrasad 
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This rule i.s merely permissive and enalilinit. If (.lie recognized agent, 
although able to do so, does not think projier to conduct the case on behalf 
of his principal, his mere presence in Court is not an “ appearance, ” in the 
suit. An ajipearanco may he made by a pleader or a recognized agent; but 
the concurrence of the pleader or agent is essential. As soon as lie ccasea 
to inl.end to represent the principal, the latter is umepTcsented.(l) The 
words in the last Code after “ party ” were “ to a suit or appeal.” These words 
are now omitted. The section will still apply t.n appeals a.s proceedings in 
suits. 

“ Act.”—“ To act for a client in Court is to take on his behalf in the 
Court, or in the offices of the Court, the necessai-y steps that must be taken in 
the course of the litigation in order that his ease may be '|)ro])e,rly laid before 
the Court.” (2) The word “ ael ” is, however, taken to refer only to ordinary 
acts, and thus not to include the instituting or defending of a suit, which a 
recognized agent cannot do in his own namc.(3) Nor does a mere jiower to 
sue authorize an agent to enter into an agreemeni. wif.h a pleader to pay him 
more than a reasonable remuneration.(4) 

“Except where otherwise expressly provided.”—Thi.s may be either 
by the Code itself or by any other law for tlio time being in force. Thus, this 
rule is expressly made subject to 0. XXXIIl. r. .T in rc.spect of applications 
to sun in ftirmd paupcris.{b) Again, clause 10 of the Charter jirovides tluit, no 
persons but advocates, vakihs, or attorneys of the Higli Court shall he, allowed 
to plead or act (6) for any suitor in the High Court. Ho it has been lield that 
the former section did not. authorize a recognized agent to addre,ss a High Court 
as the .suit,or himself may do, because tliat clause forbids that for every person 
whatever except advocates and vakils,(7) and that, an aut.horized agent could 
not tile, a petition of appeal on the appellate, .side of the High Conrt.(8) Tinder 
the. Rules of the High Court an advocate may ajipear and jilead only. He cannot, 
therefore file an appeal in the registrar’s office.(!t) 

“Party in person.”—Whore a barrister or pleader appears before the 
Court, a.s a litigant in person, he must not addre.ss the Conri from thi' advocate’s 
(.able or in robes, but, from tlie same place and in the same way a,s .any ordinary 
member of tho pu])lic.(10) 

“ By a pleader.”—As to the meaning of this term, which includes 
advocat.es, vakils, and attorneys, see sect. 2, ante. If a inirty has more 

(1) Sooiidcrljil V. (JoorpniKiifl, 2.^ T?. 4M A. 0, J. fll (1807). 

(]89S). (()) »Soo Moran r. Dowan Ali SoranK, 8 

(2) Kali Kumar v. Noliin tJhimdor, (i (l. R. U K. 418, 420 (1872). 

585 (1880), 33(T Wlnto, ,1. (7) Pj*a,imaUi Chowdhry v, Gancndra 

(:t) Ohnonoc h. Jlur I’raaad, 1 N. W. P. H. Mohun Tagf)r(), 2 108 (1855). Aft to 

(I H, 277 (1869); Oarlicr Miftrw; TaI, 2 N. l-lu* Allahaliatl Hif^h (’oiivt, hoo r. H, Ijotlcrfl 
W. P. H". R. 179(1870); Ladlw iVrHhad Patent. 

r. (hm^a Per,shad, 4 N. W. P. TK (!. K. 59 (8) TiuzI-ul-Karn'in v. Hamgopal Miimia, 8 

(1872 ; Mokha Harakraj ??. Biftcawar Doss, 5 Srv. 241. 

R. L. 11. Ap|i. 11 (1870); s. c., 19 W. R. 944. (9) Jiain Tarut-k Rarick ?>. HidhPHHiin'o, 13 

(4) Kt'shav Bapuji n Narayan, 10 B. 18 W. R. 1^1(1870). * 

(1885). (10) W(*»t Hopelown Tea (Jo., 0 A. 180 

(5) j}ar/KjpipVKUinillr4 R. H. (J. K, (1880). 
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tlian one pleader, the senior has the entire control of the ease, and it is not open 
to the junior pleader to take any ground of appeal which the senior has not 
thought fit to argue, except when the senior lias obtained the permission of 
the Court to the taking of that coursc.(l) A pleader represents both counsel 
and attorney in that he can both plead and act, whereas the former pleads 
and the latter acts. As to the respective powers of these, various classes of 
legal practitioners, a subject which is beyond the scope of the work, sec the 
references given below.(2) The Calcutta High Court holds (3) that adminis¬ 
trative acts required to be done in the offices of the Courts may be done on a 
pleader’s responsibility by his hona fide clerks, and a District .Tudge has no 
authority to define the acts which may be so done by the picador himself and 
by his clerks respectively, as High Court.s alone possess such authority. The 
Punjab Chief Court,, however, has dissented from this decision, inasmuch as 
the Code doe.s not provide for the delegation by a pleader of any portion of 
bis duties to others, aud on the ground that if .a pleader is allowed to perform 
some of them by deputy there is no reason whj’ he should not be allowed to do 
•so as reg.ards 1,be whole.(4) 

“ Duly appointed.” ---The. Court may inquire as to the i^ent’s authority, 
•and if under r. 1 it substitutes the name, of the prineipal, iwdoes not de.eidc 
that tin; agent liad authority.(.5) The. words “ duly appnnU'd ” do not simply 
me,an a person duly appointed by the party in the suit, but a pleader duly 
appointed according to the law regarding pleaders in force in the particular 
Cnurt.{G) Again, tlm validity of the apjiointment must be considered with 
reference to tlm general law relating to the employment of legal practitioners. 
Thus a solicitor or attorney, having dischaorged his client, cannot cliangn aides 
and act for the opposite ])arty.{7) As to persons authorized to act for Covern- 
ment or .'qqiointed to prosecute or defend Princes and Chiefs, see 0. 
XXVII. rr. 2, 4 and scot. 8.5. Vakalatnamahs, whether oxccutod by jirineipala 
or their af.torneys or agents, and mookhtarnamas, under the authority of which 
vakalatnamahs may have been executed, do not require, to he verified on oath, 
the rcsponsihility iu regard to their being properly and correctly executed 
resting entirely witli tiie pleaders.(8) 


2. Tlie. recognized agents of parties liy 
appearances, applications and 
made or done are— 


Recognized agents. 


whom such 
acts may be 


(1) iSi’t'cnoelia^ih Roy v. Umhika C-hum, 12 
W. R. :i7n {]ym\ 

(2) Iluktu Cii V'], r*. P. (!, pp. 471—tSfi, in 
which t-ho following matters are treated- 
pp. 471-173: Ch'iieral oonsldorationa; pp. 
478-475: l^leador’s antliority, how far 
oxelasive of his client; pp. 475, 47<): 
AdmisRionR by pleader binding on bis elient j 
))p. 477--48G : Stipulations and compromim^s 
by pleaders itml counsel. See also ib. at 
pp. 9, 10; O’Kinealy's Civ. Pr. Code, Cmn- 
inuntary to rs. 2 and 376. 

(8) In rc Khoda Bux Khan, J5 C. r>38 


(1888); and sco K. v. Karuppa Udayan, 20 M. 
87 (1896), wliich, however, was a criminal ease. 

(4) Mula Mai v. Atma Ram, 1896, P. R. 
Xo. 36, ciUsl in Hukm Cliand, C, P. (_5. 486. 

(5) Nam Narain Singh Raghu Nath, 19 
f!. 678 (1892). 

(6) litre Pleaders of High Court, 8 B. 105, 
132 (1883). 

(7) Ram Jjall t’. Moonia Bibeo, 0 C. 79 
(18^). See also Anonymous case reported 
in 4 M. H. C. R. App. xliii. 

(8) Maharajah of Burdwan, 7 W. R. 475 
(1867). 
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(rt) persons holding powers-of-attorney, authorizing them 
to make and do such appearances, applications and 
acts on behalf of such parties ; 

{h) persons carrying on trade or business for and in the 
names of parties not resident within the local limits 
of the jurisdiction of the .(Jourt withiji which limits 
the appearance, application or act is made oi’ done, 
in matters connected with siu^h trade or business 
only, where no other agent-is expressly authorized to 
make ajid do such appearances, applications and acts. 

Power of attorney-—As to stamp, see Act I. of 1879, clause 50; and 
v.akalatnamahs, notes to last rule. A person holding a power may refuse to 
act on it.(l) A warrant of attorney to an attorney of a defendant to receive, 
a plaint, confess action, suffer or consent to a judgment or decree, empowers 
i.lie att.ornev to accept service and appear for the defendant.(2) Tlie. power 
must autliorize tli<‘ person “ to make and do such appearances," etc. A mere, 
autliority i.n loffl|| after a case doe.s not make the donee of 1h(' power a riic.og- 
uized agent so as t.o be able to apply to refer a case to arbitration.(,‘t) The. 
authority given must bo construed with reference to the, special jun-posc for 
which the, power was granted. General words imply autliority to do all that 
the principal liimself could do. They mean that the agent can do all that is 
necessary for the prosecution of the suit in tjie ordinary way. He cannot, 
for instance, enter into an agreement with a pleader to pay him more than a 
reasonable remuneration, nor could he bring the case to a close in a special 
manner by joining in a reference to arbitration, or by offering to be bound by 
the oath of the opposite party given in a particular form.(4) The question 
of special and general power has become immaterial under this rule.(5) 

Clause (a). “ Persous holding powers of attorney.”—The terms of 
t his clause in the former Code were different. It was limited to persons holding 
if.rwral powers of attorney within certain local limits, that is, from parties not 
resident witluii the local limits of the jurisdiction. The meaning to be attached 
to the word “ reside ” has been dealt with in the comments on sect. 20. The 
expression “ ml rc.skknt ” appears to have been introduced into the 
former section in the Code of 1877, to avoid an agent acting as a recog¬ 
nized agent during a casual temporary absence of the principal, as he 
was held to be able to do under the Code of 1859.(6) The section, however, 
it was held, was to be construed broadly, so as not to prevent a creditor fi'om 
enforcing his claims against his debtors; and a person who went for a few 
.months from his usual place of residence to his native province to get his 
______ __ _ • _ __ 

(1) See notes to ^lext rule. (1886); Thakur Pershad v. Kalka Porshad, 0 

(2) Khelut Chandra Gliose v. Saroda N. W. P. Rep. 210 (]874). 

Soondcry Dasi, Bourke, 244 (1865). (5) Venkatarama v. Narasinga Rao» 24 

(3) Bh'igwan Dass r. Nund Lali, 12 0. 373, M. L. J. 180 (1913). 

J77 (1885). (6) Biflandas v. lAkhmichand, 6 B, I], 

(4) Sadoshiv Maniti, 14 B. 455 (1890); 0. R., A. i\ 15.9 (1869). 

fitinff Kesliav Banuii v. NariivAn. 10 B. 18 * 
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sister married was lield during Ids absenoe to bo “ not resident ” at tlial. plac,e.(l) 
In t)io case cited, Melville, ,1., in delivering the judgment of the Comt, observed 
that “ it may be supposed that the Legislatmre intended to give the benefit 
of this provision to all persons, and especially to traders, whose interests might 
be seriously c.omproniised, if, during their absence from home and their plaee 
of business, they could leave no one behind who could represent them in Court, 
as well as conduct their business.” If the principal was resident within the 
jurisdiction, then the agent was not a recognized agent within the meaning of 
clausf! {«.) of the former section. An application for execution was not made 
“ in accordance with low ” (2) when made by a general attorney of the decree- 
holder at a time when the latter himself was resident within the local limits 
of the jurisdiction of the Oourt executing the decree.(3) The Legislature has 
con.Hidered it unnecessary to preserve the limitations above noted, and has made 
the sub-clan,se general. 

Certificated mukhtars.—mukhtar was at one time not considered a 
refvignized agent.(4) Clause (f>) of the former section ex])res.sly recognized 
mukhtar.s. This clause has been now omitted as iiimeceRaary. It is included in 
Rtili-clau.se (rt), wliich is general in its terms. 

Clause (6). “Persons carrying on trade.”—As to “(;arrying on 
business,” see notes to sect. 20, anle. The. words “ where no other agent is 
expressly authorized ” were, under the Code of 1869, held to imply that the 
persons so carrying on business for or in the names of the partie.s were purely 
gomastalus or agents, and not partncrs,(5) This decision, however, was subse¬ 
quently (bssented from.fG) Tlie,sc latter cases dealt with the point whether 
service on one partner for his co-partner was a good service, which was the 
case under the provisions of sect. 71 of the Code of 1882, and is so under 0. XXX. 
r. 3 (G) of the present Code; but the quc.stion is still open as regards other 
a(;ts, appearances and applications. This section and 0. V. r. 13 are to be 
construed together, being intended to carry out the .same scheme of relief.(7) 
It would seem that in order to constitute a recognized agent, the business carried 
on by him .should be continuous, and not occasional or desultory. So a Bombay 


(1) Ram Chandra v. Keshov, 0 B. 100 
(1881); and see TJantodar TJaa r. Jnayat 
Husain, 28 A. 135 (1905). 

(2) Within the moaning of art. 179 of the 
Limitation Act. 

(3) Murari L,)t r. Umrao Singh, 23 A. 499 
(1901); andithrt i .mn so hold with reference 
to an application under a. 258 of the last 
Code: Kasumri v. liiiii Prasad, 26 A. 19 
(1903). 

(4) Kristo Chundor Cloopto ii. Fuzal Ali, 17 
W. R. 389 (1872). As to the history of 
mukhtars, see In re Khoda Bux Khan, 15 C. 
638, 646 (1888), and seo s. 11, Act XX. of 
1865; as to certiGeato, Se Muddun Mohun 
Biswas, 0 W. R. Ref. 29 (1866) ; Se Gujraj 
Singh, 10 W. R. 365 (1868); Kali Kumar 


Roy c. Nobin Chunder Clmckerl)utty, 7 
0. L. R. 662 (1881); 6 C. 585. Now see Act 
XVin. of 1879 as amended by Acts IX. of 
1884 and XI. of 1896. As to the High 
Gourts’ power to proscribe rules for mukhtars, 
SCO Tussuduq Hosain t;. flirliar Narain. 14 G. 
550 (1887). 

(6) Lnchmeput Dogare v. Sibnarain Mundlc, 

I Hyde, 97 (1862-3). 

(6) Ram Ghandra Bo.se v. Snead, 7 B. L. R. 
App. 58 (1871); Kustoor Mull u. Sookeecam, 

II B. L. R. App. 26 (1873), which appears to 
approve of the former eoso, but in which it 
was held that the sorvico should bo mode at 
the place of business. 

(7) Goculdas v. Ganesldal, 4 B. 416 (1880); 
see 0. V. T. 13, paal. 
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firm Rimply employed by the owneis of a ship visiting Bombay to prooure 
freight for lier for a particular voyage, could not, it was held, be regarded 
under ordinary circumstances as carrying on business in tlie name of the 
owners of such Bhip.(l) A goinastah of a firm ceases to be a recognised agent 
as soon' as the firm ceases to exiBt.(2) But it is different wliore a firm does 
exist, though not actually carrying on business. The survivor of a firm 
which has ceased to carry on business, who is engaged in collecting the assets 
of such firm and otherwise winding up its affairs, is a recognized agent of the 
owner of suoli firm.(3) A political agent is not, as smdi, a recognized 
agent,(4) 

Objection to agent acting.—^An agent cannot act under this rule so 
long as his principal is within the jurisdiction; but if ho does, and there has 
thus been an irregularity, the Appellate Court ouglit not, on that account, to 
dismiss the suit, unless the irregularity has affected the merits of the casn.jO) 
Similarly, where a recognized agent obt.aine.d a deoroe in appeal without 
objection, it was held the debtor conld not, in execution of it, object to the 
agent. (0) 

Punjab; Oudh; Central Provinces.—^The bust clause of sect. 37 of 
the former Code created an exce]>tion in tlie case of these Provinces, This 
has now been oinitt-ed as no longer nfices.saTy. The former Chief Com¬ 
missioner,ship of Oudh has been included in tlie. Lieutenant,-Governorshiji of 
the Unit.od Provinces. See as to former section Notification (7) (Punjab), 
Ofh.ober 3, 1877, No. 38.57, Pmijnl) Gazette, October 4, 1877, Part I. p. 3511; 
Notification (Oudh), .Lily 18, 1878, No. .522a, N.W.P. and Oudh Gazette, .Tuly 
27,1878, p. in,IS. Tn some of the Scheduled Districts tliore are special statutory 
jirovisions as to recognized agents, as in Ajmerc (see Ajinero, Begulation I. of 
1877, sect. 28). 

3. (/) Proce,sseR sorved on the recognized -agent of a 

Service of process on jiarty shall he as cfTectnal as if the same had 
recognized agenf. lieen served on the party in pei'son, unless the 

(lonrf, otherwise directs. 

(?) The provisions for the service of proce,ss on a party 
to a suit sliall apply to the service of proces,s on his recognized 
agent. 

Service on agent.—The rule is of an enabling character, and doe.s not, 
of course, bar .service of notice on the parties themselves.(8) Further, a 
])er,son to wliom a power of attorney ha.s been given may refuse to act upon 


(1) liatansi v. Saundcra, 8 B. 11. Ji. 
I5‘J (1871); HP.P Jifitfi, 7 B. H. 0. R. ill. 

(2) Mokha Harakraj r. BiKOSwar, 

W. K. 344 {1871)). 

(3) Hrtikar v. Pitamkavdas, 0 Ik H. 0. R. 
427 (1S72). 

(4) Vnnkfii.rav />. Madhavrav, 11 B. Thl 
(1886). 

(5) B. 99. ante: HiHamlaa v. Lakh midland. 


() B. H. (5. R. 159 (1869). This rule applios 
t(» t.ho wliolc section : Mimoo Bossoo v. Ishau 
frhimder, 15 W. R. 245 (187J). 

((i) Parvatibai v. Vinayrk, 12 B. 08 (1887). 

(7) The fliiecial authority need not bo in 
writinj^: IM ula Mai v, .Atraa Ram, 1896. P. R. 
No. 3(k 

(8) Ram T.4vll (3iowdhi\v Mfinlarer ,lah, 
1864, W. R. Miflo. 21. 
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tlio power, and may tlnis refuse to accept service of summons.(1) Service ujjon 
nn attorney’s clerk of an order directed 1.o ))e served on tlio attorney has been 
held to be not good.(2) 

4. (]) TJic appointment of a pleader to make or do any 
Appointment ot appearance, application or act for any person 
.shall he in writing, and shaU he signed by such 
person or hy Ids recognized ayent or hy some other person duly 
authorized hy power-oj-attorney to act in this behalf. 

(2) Every such appointment, w/ie»t accepted hy a pleader, 
shall be filed in Court, and shall be considered to be in force 
until determined with the leave of the Court, by a writing 
signed by the client or the pleader, as the case may be, and filed 
in Court, or until the client or the pleader dies or until all pro¬ 
ceedings in the suit are. ended so far as regards the client. 

(3) No advocate, of any High Court established under the 
Indian High Courts Act, I sal, or of any Chief Court, arul no 
admeate of any other High Court who is a barrister shall be. 
required to present any document empowering him to act. 

•5. Any jirocess sei ved on the pleader of any party or left 
Service oi process on nt the office or ordinary residence of such 
P'®®'*®'' pleader, and whether the same is for the 

personal appearance of the party or not, shall be presumed to 
be duly communicated and made known to the party whom 
the pleadei- represents, and, unless the (lourt otherwise directs, 
shall be as (‘ftVctual for all purposes as if the .same had been 
given to or served on the party in person. 

Service of process on pleader.—Act VITI. of 18.59, sect. 18. A service 
oil l.lif. pniiit.ionrr’ii al.torney on t.Iic record is good, oviin when decree nisi has 
lie.en olitained in lii'r favour in a divorce auit, and the petitioner has left India 
for England.(.1) Sc.rvine of notice of appeal upon responde.ni.'s pleader is good 
.serviop nn lum.(4) 8o also i.s eervioe of summons oalling on a party to appear 
and give cvidonee.f.h) Perflonal appearance to give evidenro. i.s witliin tlie 
meaning of i /> words “ perflonal appearance of the party.” (fi) 

“Left at ihe office.”—Tliese words, it has been lield in England, do 
not mean that a process will be considered served on a jdeader, simply if it 
is pushed under the door of the office, or dealt with in some other similar manner. 


(f) Liichinoi. tliunij v, Benga.l f^ial Co., .S (4) Jfllmr Unit. r. Shib Persbad, 1.1 W. R. 
C. ;117, ;i2(i (1882). 2!t0(1871}. 

(2) Kinritlsll Saligram o. Kicbl, 2 Hyde, (S) Sbivrudrapim v, Kashinat.li Viabnn, 0 

Hfi (1864). ■ |{. H. Rep., A. C. 141 (1869). 

(3) Kinu e. King, 6 U. 416 (1882). (6) Jk 
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or (tvcn it it is left ,t(. the olfioc without being handed D) any une, nid Hie pro¬ 
vision virtually means Unit the process must have been left W'ith an .idnll. person 
at the otlie.ft.(l) 


6. (1) Besides tlie iv-cognized agents described in rule 
Agent to accept aer- any person residing within the jurisdiction 
of the Court may lie appointed an agent to 
at.'Cept service of process. 

(2) Buell appointment may be special or general and shall 
Appointmeni to be in ^7 S'!! ijistrumcnt in wilting signed 

m Court *** ”'*** principal, and such instrument or, if 

the appointment is general, a certified copy 
thereof shall be filed in Court. 


Agent to receive process. —Sorvioe on such agcnl, will bo sufficiout in 
any cast;, as jirovidcd for in 0. V. r. 12 of the, 0ode.(2) This rnh‘ coTi'csponds 
with suets. .')0, 51, Aet VITT. of 18.59, and sect. 11 of the last (lode. 


OHDEE IV. 

JndUution of Suita. 

1 . (?) Every suit sludl be instituted by presenting a plaint 
Suit to be commenced to the Court or such officer as it appoints in 

"y this behalf. 

(t') Every flairit. shall cam/ply with the rules contained in 
Orders VI and 7II, so far as they are applicable. 

2. The Court shall cause the particulars of every strit to he 

_ ., . „ entered in a book to be kept for the purpose 

Register 01 suits. of civil .suits! Such 

entries shall be numbered in every year according to the order 
ill which the plaints are admitted. 

Plaints. — See sect. 26, itnie. 


(1) Montgomery u. Jjiobonthal, 1 Q. H. not-r.s (). 0, r, 8; Hukm Chaml, t!. P. ( 1 . 

487(1808). 497. 

(2) iSi'c jis to the KngUsli rule, Ann. 
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Issue, and Service of Summons. 

Issue of Simmons. 

1. (1) Wlicji a suit has been duly inslUided a siuiimous [s.( 
Summons issued to the defendant to appear 

and answer the claim on a day to be therein 

specified: 

Provided tliat no such summons shall be issued when the 
defendant has appeared at the presentation (»f the plaint and 
admitted the plaintiff's claim. 

(2) A defendant to whom a summons has heen issued under 
sub-rule, (1) may a-p-pear — 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all 

material questions relating to the suit, or 

(c) by a pleader accompanied by some person able to 

answer all such questions. 

(.'{) Every such sunuuons shall be signed by the Judge or 
such officer as he appoints, and shall be sealed with the seal of 
the Cburt. 

Summons. —Instciid of tlie words in tlic former section (sect. 64), “ IV/ien 
the. plain), has been retjisiered and the copies or concise, state.menls required by sect, -j.v 
have hee.n jiled,'' the present section runs “ when a suit has heen duly instituted.” 

The first duty of the Court after the filing of the plaint is [provided that the 
defendant was alive at that date, for if not, the suit cannot proceed (1)] to 
summon the defendant, whether he be an adult or not.(2) Natural justice 
requires that fiefore an order is passed against a man he should he heard, 
and a decree ujoiinst one who has never been summoned is not binding 
upon him.(3) A summons,, therefore, is the first of the several writs which 
are incidental to the proceedings in a suit, as being the ofiicial notification 
to a defendant that he has been sued and should appear in Court and 
answer the claim.(4) Generally, and in the absence of any special rule, 

(1) Mohun Chunder v. Azeem Uazee, 12 (3) Ib., at p. 218. 

W. K. 45 (1809). ( 4 ) Soo Hukm Chand's U P. C., notes to 

(2) Suresh Clmndor r. Juggat C'hundor, 14 tills soctiuu, whore the subject is miuutoly 

U. 204 (1880), discussed. 
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the Biimmoiis sliould be in the language of the Court, aud addi'ctssed to the 
defendant himself and nut to Ids agent. In the first place, the form of tlio 
.summons should be such a.s that it can be served; then it should contain sucii 
full particulars of tJi(! description of the person summoned as will render it 
unlikely that the person served should mistake his identity. Secondly, (he 
contents should be such as to acquaint the defendant as to the natui-e of the 
claim made against liim. The title of the suit and the plaintiff’s name should 
be .stated, as also the amount and nature of the claim. The Form requires also 
a statement of the particulars of the claim. What these particulors are lias 
not been judicially determined; but the question is not of much practical 
importance, as the .summons is in every ease to be accompanied by a copy of 
the plaint or of a concise statement of it. Forms of sunmioiis arc given which 
are to be used with sudi variation as tlie circumstances of each case may rcipiiri', 
and are a guide as to what a Bummoiis should contain. Thirdly, the day of 
appearance is to be specified in the summons, and, acconliiig to Form 18(1 
of the (hdc of 1882, it should have at its foot a memorandum stating hours of 
attendance at the oliice. Even where there is no express rule to that effect, 
the hour fixed for appearance or attendance .should also be stated; tlioiigli, 
considering the language of sect. 9G of the last Code, in which the attendance 
was required on the day fLved in the summons, the menfion of the exact liour 
dill nol ajipear to lie material.(l) The wmrds “ to uppear " refei' to ajipearauce 
under 0, iX. r. (f, ;/ost.(2) It is desirable that a summons should contain all 
trliat is required ; at the same time, fornuilism is not favoured at present, and 
it will be sutfieient if the summons substantially fulfils its purpose of giving the. 
defendant notice.(3) And a person by appearing and defending may waive 
all objections arhsiiig from want of service or defect in the service of summons.(4) 
A fresh suniiiions is sometimes required. There are no provisions as to tiie 
issue of successive summou.s, tliougli the practice as to their issue is recognized 
in 0. IX. r. 5, posl. An application for fresh summons to aiipear sliould nol., 
however, be made until the first has been rclmmcd into (.'ourt.j.b) and should 
generally be supported by grounds sliowing that it was not by any default of 
the ajiplicant that fhe summons was not Bervcd.(6) 

“Signed” and “sealed.”—^Astotlie meaning of the word “signed,” .sec 
•sect. 2, (mle.[1) The Letters Patent for the High Courts and the. Acts (8) le- 
lating to the other Civil Coiu-ts provide for the list- of seals. The seal is but one 
element of the proof of authenticity, aud the hclter view is that its omission 
is a matter of form rather than of substance, as its omission doe.s not prevent 


(1) Hukm Chinul, loc. cil. 

(2) Hira Dai v. Hira Lai, 7 A. S38 (1886). 

(3) See Hukm Chand, toe. til, 

(4) Sui'esh Chunder v. Juggat Cbuudcr, J4 
U at p. 215 (1886). 

(5) Ibbui CUuudor v. Auahuutosk (fkattcrjc!*-, 
I lud. Jui'., N. S. 283 (1862), 

(6) Urquliart v, (Jilbcrt, 1 Iiid. Jur., N. 8. 
224 j though in lianloii v. East ludia Rail¬ 
way, 1 Ifydo, l'J7 (1862-03), a now summons 
was granted on an objection raised to tho 


suflicicney of aerviee, without any petition. 

(7) And as to initialH, It. v. Janki Drasad, 8 
A. 293 (1886) j Kubra Biboo t>. Wajid Khan, 
16 A. 09 (1894) J Hukm Chand, C, P. C. 666, 
067. 

(8) See a. 16, Act Xll. of 1887 (Bengal); s. 
11, Act XIV. ol 1869 (Bombay); s. 9, Act 111. 
of 1873 (Madras); ». 13, Act Xlll. of 1870 
(Oudli); h. 8, Act XI. of 1889 (Bunuali); s. 
11 id), .Act XVlll. of 1884 (Punjab); b. 19 
(1), Act XVI. of 1880 (Central Pi'ovinccs). 
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th(3 writ impartinir to the parties, against whom it is issued, iufoi'matioii llmt 
an action is instituted against them. In the same way, the signature is the 
official authentication of the seal of w’hich the person signing is the keeper, 
and the better opinion is that an unsigned writ is not void.(l) Tlie summons 
is to be signed either by the Judge, or such officer as he appoints, such as the 
Clerk of the Court or Registrar, where there is one. 

Proviso. —If the defendant voluntarily appears, an appearance wiiicli is 
usually designated firatis, there is iio necessity to issue a summons. In ea.'ic 
of such appearance, when the defendant admils the claim, the Judge, if satisfiisl 
of the defendant’s identity, is hound to pass a judgment in favom' of the plaintiff, 
and no question of fraudulent appearance can be gone info at. the time; 
but if by the practice of the (kimt there are sjjccitic rules a.s to the oi'dcr in 
■vvliicli ea.ses ai'C to be called on, it does not appear that a Judge is bound to 
disiiose of a case eitliei' when the jilaiiit is filed or at any suhsequent time hefoj'o 
it i.3 called on in j'egular course ; and the voluntai’y appeai'ance of the defendant 
and his w illiiigiie.ss to admit the debt do not make any difl’ercnce in this respect.(2) 

2. J^vory .suimiioits sliitlL be ticeoiiipaiiied bji a cofij of 
Copy or statement the flaint or, if so fermittcd, bij a coticisc 
annexed to summons. .statcnieilt. 


Concise statement.—This should be of the nature of the claim made 
and of t he relief or remedy .sought in the suit. , 

3. (1) Where tlie Court sees reason to require tlie personal 
Court may order de- itppc:u'iince of file defcutlaiit, the suiumojis 
fendant or piaintiti to shall order him to appetu' in person in Court 
appear in person. speeihetl. 

(2) Where tlie Court sees reason to require the personal 
appearance of the plaintiii' on the same day, it shall make tin 
order for sindi tippearance. 

Personal attendance.—Act Vill. ol 185U, suets, 42 and f)G of hisf. (hde. 
An order passed for tlie personal attendance of the plaintiii after his appear¬ 
ance by a pleailer on the day fixed fur the settlement of issues, and after their 
settlement, wa.s held nut to be an order passed under sect. 42, Act VIII. of 185i), 
or one to v. In;!; the provisions of sect. 117, Act VIII., were applicable, although 
it might have been passed under sects. 127 or 166 of that Act. h'urther, looking 
at the severe pen,!'ties attached by the law to the non-attendance of parties 
ordered to attend, great caution and diseretiou should be used in ordering their 
personal attendance.(3) As to the result of non-appearance, see 0. IX. 
r. 12, font. 


(1) Hukiii C'lmiid, <'. I’, t'. (>()4-U(iS. (3) Juggei'iwUi rerahiiil c. ttuniteh All, 

(2) Bank uf Bciigftl r. I'lirric, 3 B. L. It. 8. 1)., N. W., ISUG, p. 371. 

3SSI, 403 (I8UII). 



640 


THE OODii OF CIVIL PKOCEDUEE. 


Fiest Soheb. 
0. 5, rr. 4-(i. 


4 . No pai'ty shall be ordered to appear in person unless 
No party to be ordered he resides— 

iMs^Sem within cer- (®) within the local limits of the Court’s 

tain limits. Ordinary original jurisdiction, or 

[h) without such limits hwt at a place less than fifty or (where 
there is railway or steamer communication or other 
established public conveyance for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate), less than two 
hundred miles distance from the court-house. 


Appearance in person.—This is sec.I. 42 of IJio Codo, of 185!! and 
07 of last. Code with modifications italicized. In a rent suit to whidi the jiro- 
visions of t.his section were apjdieable, and in wliich the plaintiff imjiroporly 
suiimioned failed to attend and his suit was struck off, it was held he should 
apply for revival.(l) 

5. 'I’lie Court shall determine, at the time o[ issuing Ihe 
Summons to be either suiiimons, whether it shall be for the scttle- 
to settle issues or for ment of issuer only, or for the final disposal 
nai disposal. summons shall contain a 

direction accordingly: 

Provided that, in eveiy suit heard by a Court of Snuill 
(huscs, the summons shall be for the final disposal of the suit. 


Summons.—This is soot. 68 of the last Code unaltered. As to this 
acetiou,(2) see below. 

6 . The dtiy for the appearance of the defendant shall be 
Fixing day for appear- fixed with reference to the current busi- 
ance of defendant. tJie place of residence of 

the dcfendajit and the time necessary for the service of the 
summons; and the day shall be so fixed as to allow the 
defendant sufficient time to enable him to appear and answer on 
such day. 


Sufiffeient time must be' allowed.~-Secsect. 4.5 of Code of 1859. What 
may be sufficient time in a particular case can only be determined by con¬ 
sidering the peculiar circumstances of the case, and this was so stated in the 
seoond clause of the former section, now omitted. The time nTUst be sufficient 
not only to enable a party to appear, but to answer. The nature of the rights 


(1) Slieikh CJolam Pulton Singh, 3 W. B., _ Marsh. 307 (1804); Tuliaram Harichand v. 

A<'(. X,, 102 (1805). Sec Aul VIII. of 1885, Sitarara Harayan, 38 R. 377 (1913) (in a 
s. 118, ilausi' (c). mortgage-suit the first summons should he 

(2) Sec .'Uborooddoon r. Maliomeil .Vbusra, for sottleniont of issut's). 
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Involved in tlio puii., and the importance of the claim made in it, as well aa 
the actual distance of the defendant from the Court, and the facilities fur 
obtaining legal advice, must also be taken into consideration in determining 
the Hufiiciency of the time allowed. In the case cited below,(1) the claim 
involved a right to landed and other property of the aggregate value of 
upwards of Rh. 6000, and was likely to raise questions of Mahomedan law; 
and only two days having been allowed from the issue of the summons, it was 
held that the time allowed was insufficient. In another case, (2) the summons 
was served on the 17th April by a copy of it being fixed on the outer door of 
the defendant’s place of business at Poona, while the defendant was at Sholapur, 
and it was held that two days were not a sufficient time to enable him to attend 
for dcfeucie at Poona. It was held that the Subordinate Judge should 
liav<' postponed the hearing. If the time is unreasonably short the Appellate 
Court will intorfere.fJ) In the under-mentioned case (4) the Court said : “ Wc 
take this opportunity to call the special attention of the Courts below 
to the iirgcut necessity there is that they should carefully themselves see that 
duo and reasonable time is given in all cases for the service of notices, in order 
that the Courts themselves may not be made the instruments of fraud and 
injustice by means of those processes, the vigilant superintendence of the 
issue and service of which properly and justly is one of their most important 
duties.” 

7. The summons to appear and answer shall oider the 
Summons to order de- defendant to,produce all documents in his 

fondant to produce docu- possession or power upon which lie intends 
ments relied on by him. support of his case. 

8. Where the summons is for the final disposal of the suit, 

„ . , it shall also direct the defendant to produce, 

for final dfaposai, defen- Oil the day fixed lor his appearance, all 

dant to be Erected to witnesses upon whose evidence he intends to 
produce his witnesses. , . ^ . r i - 

rely in support of his case. 

Service, of Summons. 

9. (1) Where the defendant resides within the jmisdic- 
Deiivery or iransmls- tioii of the Court in which the suit is instituted, 

sion of summons for ser- or has an agent resident within that jurisdic- 
tion who is empowered to accept the service 
of the suniiiious, the summons shall, unless the Court otherwise 
directs, be delivered or sent to the proper -oliicer to be served 
by him or one of his subordinates, 

(2) The proper officer may be an officer of a Court other 

(1) Khadar Bhi v. Rahiman Bhi, 3 M. H. C. R. 167 (1868); Chanbasappa v. Mainaba, 7 

C. R. 167 (1866). B. H. 0. R. 138, A. 0. J. (1869). 

(2) Chanbasappa v. Mainaba, 7 B. H. C. R., (4) Lokbenath v, Sobanath, 6 W. R., Act 

A. C. 138 (1869). X, 39 (1866). 

(3) Khadar Bhi v. Rahimau Bhi, 3 M. H. 

2 T 



642 


TJIJi CODE OF CIVIL FIIOCEDURE. 


Fibst Be, hep 
0. 5, rr. 7-«. 


than that in which tlie suit is instituted, and, where ]je is siieli 
an officiu', the sunimons may be sent to liiin by post or in sucli 
other manner as tiie Court may direct. 

Issue of summons for service.—Tlic awarding of process is a judicial 
act, but its service is ministerial. In Ibis country a suimnons can be scived 
only tlirougb the Court, and there is a complete code of rules relating to the 
service of summons in all cases. It Las therefore been contended that parties 
cannot contract themselves out of the rules prescribed, and the contrary rule 
has not been recognized by the Courts in any case.(l) The object of the summons 
i,s to notify to the defendant that he is sued and the ])articulars in regard 
i,hereto. And in the undej-mentioneJ case it was held tliat a deereo of 
a Couri, of coiripetent jurisdiction was not a nullity merely beeausi! of an 
irregularity in service, the parties being shown to be aware of the suit, wliieh 
is frke whoI(! objecl. of 8ervice.(2) The Code proceeds^upon the assuniption 
that cv(!t'y Court has a jurisdiction witliin ccrriiin limits separate and di.stinct 
from every other Com't; and its provisions are applicable only to Courts 
pos.sossing .sueli a jurisdiction.(3) Tlie Court therefore in this ease held that 
it had not, the power to c.-iocutc its owm decree or serve its own j)roces,s out of 
the local limits of its jiuisdiction. A spetaal bailifl cannot he sent to execute 
rivil process in foreign tcrritory.(l) The effect of the words, if the, dcfendanl 
resides wIlhiH the jurisdiclion,” coupled with the corresponding words in seels. 
85 and 89 of the former Code, wits said to be that a summons could he served 
directly by an officer of the Court on a jierson residing outside, tlic juii.sdictiou 
of the Court even if lie were present, tliough it might be i-asually or incidentally, 
witliin the jurisdiction, but that it must in such cases he sent wliere he 
resides, even tliough it be known that at the time ho is not there, but else¬ 
where. Whether such a construction would be accepted was, how'evei', doubtful, 
the question not having been raised or decided. The general nde elsewhere is 
(llffci'ent, and a summons may always be served on a defendant if lie is within 
the jurisdiction, even it ho has just come there at the tiiiio of service, provided 
that ho has done so voluntarily, and not induced to <lo so by fraud nr false 
pretences of tlie plaintiff, or only as a wutness.{0) In cases of any but the 
shortest stay, the point is likely to he .solved by a liberal interpretation for Ihe. 
purposes of this section of the word “ resides.” It has been hold that the residence 
under this rule is the place where a person eats, drinks and sleeps or where his 
family or .servants eat, drink and slccp.{6) In the Mofussil the Nazir is the 
proper officer of the Court to whom under this section the summons is dolivcrcil 
for service. It is for him to return the summons to the Court as uiiserved, 
and this he does by countersigning the bailiff’s endorsonient.(7) No officer 
can servo a summons beyond the local liiiiits of the exorcise^of liis functions, 


(1) llukm Chand, C. P, 0. 074, G7C. 

(2) Mackintosh v. Kally Doss MulHck, 11 
J3. U R. I, 8 (1873). 

(3) Sajoro Dutt v. Ram Ohunder MitUa*, 1 
Hyde, 130 (1803), at p. 139, 'far WcUh, J. 

(-1) Kasiiu Aziin r. Kasim Maboiuud, 2 


R. L. li. 09 (1808); 10 W. R. 349. 

(5) Hukm Chand, C. P. C. G7J. 

(0) Kumud V. Jotindra, 38 0. 394 (1911); 
13 U L. J. 221. 

(7) Parsutaui r. Abdul, 13 li. OUO (1889). 



FiestSohed. issue AND SERVICE OF SUMMONS. 641 

0. s, rr. 7-!). 

Involved in tlio puii., and the importance of the claim made in it, as well aa 
the actual distance of the defendant from the Court, and the facilities fur 
obtaining legal advice, must also be taken into consideration in determining 
the Hufiiciency of the time allowed. In the case cited below,(1) the claim 
involved a right to landed and other property of the aggregate value of 
upwards of Rh. 6000, and was likely to raise questions of Mahomedan law; 
and only two days having been allowed from the issue of the summons, it was 
held that the time allowed was insufficient. In another case, (2) the summons 
was served on the 17th April by a copy of it being fixed on the outer door of 
the defendant’s place of business at Poona, while the defendant was at Sholapur, 
and it was held that two days were not a sufficient time to enable him to attend 
for dcfeucie at Poona. It was held that the Subordinate Judge should 
liav<' postponed the hearing. If the time is unreasonably short the Appellate 
Court will intorfere.fJ) In the under-mentioned case (4) the Court said : “ Wc 
take this opportunity to call the special attention of the Courts below 
to the iirgcut necessity there is that they should carefully themselves see that 
duo and reasonable time is given in all cases for the service of notices, in order 
that the Courts themselves may not be made the instruments of fraud and 
injustice by means of those processes, the vigilant superintendence of the 
issue and service of which properly and justly is one of their most important 
duties.” 

7. The summons to appear and answer shall oider the 
Summons to order de- defendant to,produce all documents in his 

fondant to produce docu- possession or power upon which lie intends 
ments relied on by him. support of his case. 

8. Where the summons is for the final disposal of the suit, 

„ . , it shall also direct the defendant to produce, 

for final dfaposai, defen- Oil the day fixed lor his appearance, all 

dant to be Erected to witnesses upon whose evidence he intends to 
produce his witnesses. , . ^ . r i - 

rely in support of his case. 

Service, of Summons. 

9. (1) Where the defendant resides within the jmisdic- 
Deiivery or iransmls- tioii of the Court in which the suit is instituted, 

sion of summons for ser- or has an agent resident within that jurisdic- 
tion who is empowered to accept the service 
of the suniiiious, the summons shall, unless the Court otherwise 
directs, be delivered or sent to the proper -oliicer to be served 
by him or one of his subordinates, 

(2) The proper officer may be an officer of a Court other 

(1) Khadar Bhi v. Rahiman Bhi, 3 M. H. C. R. 167 (1868); Chanbasappa v. Mainaba, 7 

C. R. 167 (1866). B. H. 0. R. 138, A. 0. J. (1869). 

(2) Chanbasappa v. Mainaba, 7 B. H. C. R., (4) Lokbenath v, Sobanath, 6 W. R., Act 

A. C. 138 (1869). X, 39 (1866). 

(3) Khadar Bhi v. Rahimau Bhi, 3 M. H. 

2 T 
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12 . Wlierever it is practicable, service shall be made 

on the defendant in person, unless he has 

Service to be on de- , n ^ • • 

lend&nt in person when 6111pOW6r6CL t)0 QpCCCpt) SBXVlCGj lH 

praetteaUe, or on bis xvhich case service on such aeent shall be 

asettt. re • J. ® 

sumcient. 

Service, personal or on an agent. —^TJiis suctiou corresponds witii soct. i'.i 
ut the Code ol 1859. The summons, at a proper and reasonable time and 
place, should bo given directly to the defendant, and not to another person 
lor delivery to him, after the serving officer has satisfied hiniscK of the identity 
of the person named in the summons with the person on wliom he serves it.(l) 
A person who, being the ammoolchtcar of tho male defendant, looked after tlie 
iiliairs of tho female defendant, was held not to bo an agent empowered to 
ueeept 8erviee.(2) There may be personal service on a minor,(.'!) Se<! notes 
to r. 10, aalc. 

13. (1) 111 a buib relating to any businesis or work against 
Service on agent by ^ person who does not reside williiii the 

whom defendant carries local limits of tlio jurisdiction of the Court- 
on business. ^vliich the summons is issued, service 

on any manager or agent, who, at the time of service, personally 
carries on such business or work for such person within such 
limits, shall be deemed good service. 

(2) For the purpose of this rule the master of a ship shall 
he deemed to he the agent of the owner or charterer. 

Agent carrying on business.—To satisfy the conditions of this rule 
a.s to service of summona on an agent, there must bo a person residing 
without the local jurisdiction, but carrying on business or work witliin 
those limits by a manager or agent, and sued on account of sueli work; 
that is, business eitlicr actually itself carried on by tho agent or manager, 
or forming part of tho business iu the sense of a connected course of trans¬ 
actions to the management of which he has been duly appointed. (4) 
This rule and 0. III. r. 2, clause (6), ai'e to be construed together, and arc in¬ 
tended to carry out tlie same scheme of relief, wliich rests upon tho idea 
that where an agent has been put forward substantially to take the place of 
his principal within a particular jurisdiction, he should take the place of sucii 
principal (at the option of any person who has dealt with him) in any legal pro¬ 
ceedings that may arise out of the business or work in which the agent has 
been virtually a local principal. Tho manager or agent contemplated by the 
Code is one who has an initiative and independent discretion, albeit subject 


(1) See Hukm Chand, C. P. C. 877, 678, (2) llam Soonduree v. Banco Surut, 17 

where tho points mentioned (together with W. R. 33 (1871). See notes to 0. III. r. 2. 
the question of service on Government or (3) Suresh Chundor r. Jugut Chundcr, 14 
railway officials tiirough head of office) are 0. at p. 215 (1880); see 0. V. r. 10. 

more fully discussed. (4) Goculdas v. Ganeshlal, 4 B. 416 (1880). 
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possibly to principles and general orders prescribed for his guidance. A 
mere servant employed to carry out orders or to execute a particular com¬ 
mission, or a factor or common agent who is not identified with the firm for 
which he acts, is not such an agent.(l) Upon the principle embodied in 
the rule, it was held, prior to its enactment, that service of summons on 
an agent to whom a ship was consigned was good service on the owner in 
respect of matters connected with the Bhip.(2) Service unduly made under 
this rule does not become effectual by reason of the fact of such service being 
subsequently notified to the parties really interested as defendants.(3) Semhk 
—Service duly effected under this rule is effectual without reference to the circum¬ 
stance of its being or not being communicated to the real dofendants.(4) An 
opinion lias been expressed that it would be anomalous to hold that, though the 
Code requires the appointment of a proper person as guardian to act for a minor 
generally in the conduct of tho case, service of summons on a person other than 
such person may bo sufficient service on the minor. The. question was not 
decided, as the Cniut held that there was no service of summons under tho 
sections corresponding with either rr. 11 or 13 of 0. V., even assuming that (hose 
sections applied to a case in which some of the defendants who arc interested 
in (lie partnership or busines.s are minors.(5) 


14. Where in a suit to obtain relief respecting, or coni- 
Service on agent In pensation for wrong to, immoveable property, 
charge in suits for im- service Cannot be made on the defendant 
movoabie property. person, and the defendant has no agent 

empowered to accept the service, it may be made on any agent 
of the defendant in charge of the property. 


“Immoveable property.”—^Act VIII. of 1869, sect. 61. A suit for 
foreclosure or sale of immoveable property Ls within the meaning of these 
words. (6) 

15. Where in any suit the defendant cannot be found and I 
Where serMce may be empowered to accept service of 

on maie member of de- the sununoiis on his behalf, service may he 
fendant’s family. made on any adult male member of the 

family of the defendant who is residing with him. 

Explanation .—A servant is not a member of the family 
within the u caning of this rule. 


“ Cannot be found.”—This section corresponds to sect. 53 of the Code 
of 1859. See notes to r. 17. 

“Agent enipowered.”—This clause involves an essential condition of 

(1) Goculdafl V. Gancshlal, 4 B. 416 (1880). (4) Ib. 

(2) Rajaram Govindram v. Brown, 7 B. H. (5) Jotindra Mohan v. Srinath Roy, 26 C, 

G. R. 97, 0. C. J. (1870). 267.273 (1898). 

(3) Goculdas V. Ganeshlal, 4 B. 416 (1880). (6) Michaelu-AmeenaBibi, 9 0.733 (1883). 
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the service on the adult members of the family, which will not be good unless it 
is proved that there was no agent empowered to accept the service.{l) 

“ On any adult member,” etc.— The per.son on whom service is made 
must be both adult and male. The object of this provision is that the copy 
shall be delivered to some person of the age of discretion who will understand 
for what purpose such copy is delivered, and will give it to the defendant on 
his coming. This is all the more necessary as there is no provision in the Code 
requiring the offi(^er to inform the person with whom the copy i.s left 
of its contents, so as to impress upon him the importance of delivering it to 
the defendant as soon as possible. An adult member will be deemed to reside 
with the defendant only if the two are honii fnl-e living in commensality, or at 
least, in the same house.(2) 

16. Whm the serving officer delivers or tenders a copy 

Person served to sign of the summons t,o the defendant personally, 

acknowledgment. or to an agent or other person on his hehalf, 

lie .shall require the signature of the penson to whom the cojiy 
i,s so delivered or tendered to an acknowledgtnent, of servi(<i 
(‘iidorsed oti the original summons. 

Acknowledgment. —The serving oflScer under this section, v'liich corre- 
apond.s to sect. 54 of the Code of 1859, must either deliver or tender a copy 
of the summons and obtain an acknowledgment on tbe original. The more 
showing of a siimraons is not sulficicnt.{3) If the party refuses the acknowledg¬ 
ment, then the serving officer should proceed under tlie next rule.(4) A mere 
refusal to sign a rec.e.ipt or a summon.s is not an offence under sect. 173 or .seef.. 180 
of ihc Penal Code.(.5) 

17. Wh-ere the defendant or his agent or such other pcivsou 

^ . ns aforemid refuses to sign the acknowlcdg- 

tflioffoccQurfl wuflTi flfl“ ^ ^ 

1 hat h Hient, or where, the serving officer, after ushug 

or forr reasomble diligence, cannot fiiid 

' action the defendant,and there is no agent empowered 

Tb-accept service of the summon,s on his hehalf, nor any other 
t'lerson on whom service can be made, the serving officer shall 
hffix a (;opy of the summons on the outer door or some other 
consficuous fart of the house in which the defendant ordinarily 
resides or carries on business or fersonally works for gain, and 
shall then return the original to the Court from which it was 
issued, with a refort endorsed thereon oi' annexed thereto stating 
that he has so affixed the copy, the circumstances under whicli 

(1) Hukm Chanel, C. P. 0. 680 [see Cal. H. 20 (1868). 

0. Gen. Ku]es» (9) d.l- (4) Manifi v. Vithu, Ifl B, 117,119 (1891). 

(2) Hukm Ohand, 0. P. 0. 880. (C) R. n Krishna Gohhida, 20 0. 388 

(3) Cf. R. V. Karsanlal, 5 B. H, 0. R. Cr. K (1892). 
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he did so, and the name and address of the person (if any) hy 
whom the home was identified and, in whose presence the copy was 
affixed. 

Refusal to accept service. —Tliis section, whioli corresponds with 
sect. 55 of the Code of 1859, and sect. 80-of the last Code, has been amended 
in several particulars. If the defendant himself or other person (that is, agent 
or manager, or adult male member of liis family) be found, but the defendant 
or such person refuses to .sign, then the serving oilicer may at once affix the 
summons on the dwelling-house. 

It was not clear from the language of the section as it stood what results 
should follow when the defendant retained the copy of summons delivered 
but refused to sign the. acknowledgment. Similarly, if the defendant refused 
to sign the acknowledgment, but did not “ ordinarily ” reside in any house, 
as in the case of roving traders and strolling players, no provision appeared 
to exist. In such a case it was considered that the refusal should operate as 
service and the following proviso was inserted in the draft—“ Provided that, 
loJtere the. defendant or tm agent or sveh other person as aforesaid refuses to sign 
the arjcnoivlcdgrrumt, and (a) reUiirts the copy of the summons delivered to Mm, or [h) 
no house in which the defendant ordinarily resides or carries on business or person¬ 
ally ivories for gain can he discovered, the Court may direct that the summons shall 
he. dernu'd to have been duly served." The proposal has, however, not been 
adopted. 

“ Cannot find.” —lint if the defendant cannot be. found, then the rctm-ii 
must show that tluire is no agent or other person on whom the service could 
be made before a service on the dwelling-house is good. The word.s “ cannot 
find ” constitute a condition of the mode of service provided.(1) Thus where the 
summons wa.s .served on the defendant’s paternal uncle, wljo was a inembor of the 
same joint-family and lived in the same house, it was held that the service was 
insufficient .since tliere was no proof that defendant could not be found.(2) It 
must he shown that proper efforts to find the defendant were made, .as, for 
instance, that the serving officer went to the place or places and at the time.s 
at which li, was reasonable t.o expect the defendant would be foniid.(3) “ It 
is true tbat you may go to a man’s hejuse. and not find him, but that is not 
attempting to find liim; you should go to his house, make inquiries, and, if 
iieeessary, follow him. You should make inquiries to find out when he is likely 
to he at home, and go to the house at a time when he can bn found.” (4) The 
summon,s can be affixed to the dwelling-house only if the defendant could not 
be found ft, " diligent search and rciisonable efforts made to find him,(.5) Where 


(1) Raraa Rai i ^ridlmr, 4 C. L. li. 397 
(1879). 

(2) Mtikhan Das c. Mannu Lai, S-S A. C5G 
(1913). 

(3) Raji'ndra Natli i>. Hodjee Syod, 2 C. 
W. N. 374 (1898); .a. o„ 20 C. 101; Oohen r. 
Nurning Das, 19 0. 201 (1892); Subraraania 
I’illai V. Subraraania Ayyar, 21 M. 419 (1898); 
Sakhavam Bhaskar r. Padmakar Mahadco, 30 
H. 02,3 (1900); Kumiid «. .Totindra, 38 0. 


349(1911); lOaW. N. 399. 

(4) Per Potboram, C.J., in (.'ohon v. Nursing 
Dob, supra, Tliia case was followed by 
•lenkins, 0 J., and Woodroffc, .1., in appeal 
from Order 7.0 of 1912 (28tb Nov. 1913), 
where it was hold that the serving officer 
must use all roasonablo dilige.noo. 

(5) Kbudeorun Lall v, Ointlenlliareo lall, 
21 W. B, 242 (1874); and of. Daroda K.ant v 
Raj Churn, 24 W. R. 381 (1870), 
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there was no attempt to find the defendants, and there being only one 
summons for a number of defendants, it was aifixed to tlie liouse of one only, 
it was lield not duly served, even on that defendant.(l) The rule has been 
amended to embody these rulings to the effect that the serving officer must 
use diligence. If, thougli the defendant is absent, the serving officer is told 
where lie is, service on the house is bad; (2) the Court observing, in the 
last-cited case, tliat mere temporary absence of the person to be served does not 
justify the process server affixing the summons to the door. But where the 
serving officer has information that there is no prospect of his being able to 
serve the defendant personally within a reasonable time, he is not bound to 
wait, and will be justified in affixing the summons on tlio door.(3) A defendant 
will also be held not to be found when it is known that he is in llie house, but th(‘ 
serving officer cannot get access to him.(4) Whether or not the conditions 
required by the rule are established to the satisfaction of the Court, must, of 
course, in cadi case depend on its own particular circumstances.(6) What has 
to be regarded in all such cases is this, that the object of the service of a summons, 
in whatever way it may be effected, is that the defendant may be informed of the 
institution of the suit in due time before the day fixed for the hearing; and 
when, from the return of tlie serving officer, it appears that tliero is no likelihood 
that the summons ivlll come to the defendant’s knowledge in due time, or a 
prohabilify that it will not so come to his knowledge, it cannot be said that 
there has been due scrvice.(G) 

“ Outer door.”-The words “ or some other conspicuous part ” have been 
added, as in this country many houses have nothing which, without a strctc.li 
of language, can be described as “ outer doors.” 

“Ordinarily resides.”—As to the moaning of the term “resides,” see 
sect. 20, ante. The intention of the provision is that the defendant should 
be residing in the house in pucli a manner as to make it probable that a 
knowledge of the service of summons will reach him. Thus, the service will .not 
be good if the defendant have left the house and the village two years before.(7) 
The rule speaks of the house where the defendant resides. Therefore a 
place of business would not ordinarily come witliin the seotion,(8) though in 
.some cases, where the defendant both resides and carries on business at the 
same place, it would be so. There must be evidence that the house on whicli 
the summons was affixed was that in which the defendant ordinarily re.sided.(9) 
It has been held that in this rule and rule 9 of this Order a person must be taken 
to reside where he or his family or servants eat, drink and sleep.flO) 

(t) Shiboo Roy v. Kashec Roy, 2.5 W. R. (5) Rajondra Nath r, Hadjeo Syed, 2 0. 

mome). w. n. C74 (isos). 

(2) Doolec Chand v. Nirban Singh, 20 W. (fl) Bhomshetti v. Umabai, 21 B. 223, per 
R. 02 (1873); Bhomshetti n TJmahai, 21 B. Farron, C.J. 

223 (1895); Sakina v. Gauri Sahai, 24 A. 302 (7) Anantha Narayana»r. Poriyana Kone, 

(1902); Subramania Pillai r. iSubramauia 5 M. H. C. R. 101 (1869). 

Ayyar, 21 M. 419 (1807). (8) Chanbasappa v. Maiuaba, 7 B. H. C. R., 

(3) Sankaralinga v. Ratnasabhapati, 21 M. A. C. 138 (1870). 

324 (1897); Sitaram Ealandi, 17 C. W. N. (9) Gopal Dobs n. Greedharco Dosfi, 6 W. R. 
999(1911), 13 (1806). 

(4) Hukm Chand, C. P. (1, 684, citing (10) Kumud v. Jotindra, 38 C. 394 (1911) j 
Garter v, Voiing, 42 Abb. Pr. 169 (Amcr.). 15 0. W. N. 399. 
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" Or carries on business,” etc.—These words have been added to bring 
this rule into closer conformity with sect. 20, the principle of which it was con¬ 
sidered was equally applicable to the service of proccss.(l) 

Return.—Thu return should specify that the copy was affixed to “ the 
outer door (or, now, conspicuous part) of the house in which the defendant 
ordinarily resides; ” and merely to report that it lias been affixed to the 
defendant’s house is not sufficient, as the defendant may have more than one 
house.(2) In a subsequent case (3) the service was held good, as the serving 
peon deposed that the defendant was living in tlie liousu. But where the 
return does not say that the copy has been affixed, nor does that appear from 
the inquiry made under r. 19, there is no service.{4) So also the return 
must state that the summons was affixed to the house in which the defendant 
ordinarily resided at the time of the Bervice,{5) and where the reference 
to the time had been omitted, the return was considered insu)ficiont.(f)) The 
Calcutta High Court rules provide that the return must also show that the 
summons was tendered to the defendant and returned, and that the defemhant 
refused to receive the same, whereupon the serving officer informed him what 
the document was, and acquainted him with the nature and contents thereof.(7) 

Identification.—As the practice of the Courts with regard to identifying 
persons or houses in connection with the service of process did not appear to be 
uniform, it was considered expedient to provide in the return endorsed on the 
summons for, at least, one identifier whom the Coiut or the parties could call 
as a witness in case of a dispute with respect to the sufficiency of service. The 
words ” if any ” were, however, inserted because it was considered that the 
Code should not render absolutely illegal the service of process without an identi¬ 
fier, where local experience justified the High Court in issuing no directions for 
such a safeguard. 


18. The serving officer shall, in all cases in which the 1 
Endorsement of time summons has been served under rule 16, 
and manner oi service. endorse or annex, or cause to be endorsed or 
annexed, on or to the original summons, a return stating the 
time v,'hen and the manner in which the summons was served, 
and the name and address of the fersmi {if any) identifying the 
person served and witnessing the delivery or tender of the summons. 

Return not evidence of service.—This section corresponds to sect. 56 
of the Code of 1859. The return is not legal evidence of the servioc.(8) 


(1) l^a-shnab Ciba.'.in v. Bank of Bengal, 
19 O.L. J. mi (1914) 

(2) Buddoo IK Kani, 1 Hyde, 132 {18C2- 
63). 

(3) Ram Coomar v. Ram Soondur, 17 W. 
R. 302 (1872). • 

(4) Maruti v. Vithu, 16 B. 117 (1891). 

(6) Rajnarain Ghose v, Abdiir Rahim, 2 
C. W. N. clxxxviii. (1898). 

(6) Ram Chum Laha v. ABhutoeh Butt, 2 


0. W. N. clxxxviii. (1898). 

(7) Cal H. a Gim. Rules, 8 (o). 

(8) Okhoy Chundor Ersldno & Co., 3 W. 
B. Mifl. II (1865); Shah Koondun v. Noor 
Ali, 10 W. R. 3 (1808); Sreenath v. Watson 
& Co., 4 W. R. Mis. 4 {1866); Mohunt Megh 
V. Shib Pershad, 7 C. 34 (1881); and as to 
report of Nazir, soo Mahomed Abdul v. 
Amtal Karim, 16 C. at p. 171 (1888). 
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Whenever it is necessary for the Court to satisfy itself i lat a suminons 
or otlier process has been duly served, the presiding officer should for l.liat 
purpose take tlie evidence of the serving officer. Thus, in H.aj Kisliorc v. 
Ilydonath Shaha,(l) Bayley, J., observed that “there is sinijly a return by 
the Nazir to tlie efieet that the peon swears that such a notice had b(ien 
served on the defendants; but a bare return like this, witliout Iho deposition 
on oath of the serving peon taken before a competent authority, wliich the 
Nazir is not, is wholly insufficient in law to prove the service.” The general 
rules of the Calcutta High Court (2) lay down that the requisite proof may 
be eitlier by the affidavit or verified statement of the person by whom the 
service was offoctod, and of any penson who may have accompanied the serving 
officer for the purpose of identifying the party to whom the process wa.^ 
addressed, or otherwise directing or asisisting the serving officer, or, if 
deemed neces.sary, by the examination in Court as witnesses of such persons 
as the Court may think fit to examine. As to the added words, see notes to 
last rule. 


19. Where a .siiniraons is returned under rule 17, tlie Court 
Examination ol serv- shall, if the return under that rule lias not been 
Ing offleer. verified by the affidavit of the ser’^diig officei', 

and may, if it has been so verified, cxainme the serving officer 
on oath, or cause him to be so examined by another Court, 
touching his proceedings, and may make such further inquiry in 
the matter as it thinks fit; and shall either declare that the 
smnmons has hcen duly served or order such service as it 
thinks fit. 


“ Shall either declare.”—Tliese words show i.hat the .'ifllxiiig, taken 
by ifself, is certainly not effectual complete service. The ttwt has to .sec 
that the conditions ]U'eccdent io such service have been fulfilled. Service is 
ill,sufficient until confirmed under this rule. If tlie. Court decide,s against 
the service, then cither a new summons must be issued or substituted service 
i]ircoted.(.3) 


Substituted service. 


20. (1) Where the Court is satisfied that there is reason 
to helieve that the defendant is keeping out 
of the way for the purpose of avoiding 
.sci'vice, or tliat for any otlier reason the summons cannot be 
served in the ordinary way, the Couit shall order the summons 
to be served by affixing a copy thereof in some conspicuous 
place ill the Court-house, and also upon some conspicuous part 
of the liouse (if any) in which the defendant is known to have 


(1) 12 W. B. sm (1809). 

(2) R.yy). 

{.'1) NuHiiv Mahonird i\ Ivazlmi, 10 B. 202 
{l.SK(i). As to tho offfict of failure to follow 


tho provisions of this section in ft subsoqnont 
criminal trial, see Br. r. Niinadoshwor, 27 A. 
4!11 (]90r>’. 
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last resided or carried on business or fei'sonally worTted for gain, 
or in sncli other manner as the Cknirt thinks fit. 

(2) Service substituted by order of the Court shall be as [ 
Effect of sutstitufed effectual as if it had been made on the 
service. defendant personally. 

(.I) Where service is substituted by order of the Court, the I 
Where service subsU- Court shall fix such time for the appearance 

tuted, time for appear- of defendant as the case may require, 
anoe to be fixed. •' ^ 

Substituted service.—This form of service can only bo liad in oases in 
whicli (if there were no diiBculties in the way) personal service could be had. 
This is based on the principle that one cannot do indirectly what cannot be 
done directly. So the defendant must be a person or a corporation or a firm.fl) 
So, .■' 3 the Courts iiave no jm'isdiction over a foreign sovereign unless he submits, 
he r.innot be served by sub8titution.(2) If at the time of tlie issue of summons 
tlie' e could have been at law persona! service of it upon the defendant sought 
to jc served, then substituted service may be allowed.{3) But if personal 
service could not at law have been made, then, save as hereinafter nion- 
iioned, substituted service cannot be ordered.(4) Assuming that personal 
service al Imp could have been made, the grounds of fact on which service may 
bo ordered .are (o.) that the defendant Ls keeping out of the way, or (i) that for 
any other reason the summons cannot be served in the ordinary way. In cases 
of substituted service, the Courts should take care to bo satisfied that the con¬ 
ditions on which alone it is good, cxist.(.'») It has been already stated that, .as 
a general rule, substituted service cannot bn ordered where personal service i.s 
not legally po.ssible ; but under ground («) it can, it has been lield, be dirootod 
whore the defendant was out of the jui isdiction at the time of the issue of the writ 
if the evidence satisfies the Court that ho went out of tlie jm'isdiction to evade 
serviee.(6) As rega,rds ground {h), tlie, section gives full discretion to the Court. 
i:>o service has been allowed on jiroof that the defendant could not be found, 
that ho had not been lieard of for over two yeara, and that his uncle .and fathei' 
did not know where ho wns.(7) 

(1) .SIoTTian V. Governor of New Zealand, ] 

0. P. I). ,'567 : Htllyard e. Smith, 30 W. H. 

(Eng ) 7 ; O’Connor ». .Star Nowapapor Co., 

30 L. it. (Ir.) ]. See Annual Ih’aetioe, notes 
to 0. 10. 

(2) Mighell r .Sultan of Johore (tSlft), 1 
Q. It J‘in . U! ■’ .-'0 in the efl.se of a Colonial 
Government, iSl.H.'.in v. Governor of New 
Zealand, .mpm. 

(3) Trent Cyrie ( r. Reattio, lf> Times 
B. 170, C. A, 

(4) Fry v. Moore. 23 Q. B. D. 39C, 0. A.; 

Worcester City, etc., Go. v. Firbank & Go. 

(1894), 1 Q, Ti. 784; Wilding !>. Bean (1891), 

1 Q. B. 100. 

(5) See EamcIialKler .Tagoshohunder, 12 
B. L. 11. 229 (1873). 'Jliese obaervationa were 
made, liowever, with reference to Beg. V. of 


1812, which did not contain the words “for 
any othci reason,” and were cited in Biaso- 
uath p. Tara Prosonno, 22 W. H. 482 (1874); 
Rama Rai v. Sridhur Pershad, 4 C. L. R. 397 
(1879); Niisur Mahomeil v. Kazbai, 10 B. 
202 (1880); thougli under tlio Godo tlie 
service will be valid if any other reason is 
proved, it is still necessary for its validity 
that a good reason exists. 

(0) Re Urquliart, 24 Q. B. D. 73; Jay v. 
Budd (1898), 1 Q. B. 12, C. A.; Graves v. 
Txiliaudy, 39 L. J. 2,34, A. P. p. 01 ; see ohsor- 
vatioiis at p, 180, .3 Q. B. D,, Watt c. Barnett. 

(7) Bajnarain Ghosc v. Tek Lai, 1 C. W. N. 
104 (1890): in Mirza Aliy v. Ryed Hyder, 
2 B. 449, 4.31, the defendant conkl not bo 
found. 
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As regards tlie modes of service, the section expressly mentions two, but 
also gives the Court a full discretion in the matter, the exercise of which must 
depend upon the oircuraatances of each case. The main principle to bo always 
borne in mind is that the summons should, so far as be practicable, be served 
in such a way that it may come to the knowledge of the defendant. The Court 
must therefore consider what would be best form of service for this purpose. 
The usual modes are service on an agent, such as a solicitor or other agent, or 
any other person with whom the party is in communication ; (1) by advertisement 
and through tlie post; (2) and by leaving a copy at the last known place of resi¬ 
dence, and publication in the Court-house, If there are circumstances' which 
go to show, at the time the order is asked for, that tlie summons will not reach 
the defendant, service should not be directed on the last known place of residence. 
So it was held that where service was made at a place, the last known residence 
of the defendant, but where he had not been for seven years, the order was bad, 
the Court observing that the object of the provisions of the law was to secure 
tlie process coming to the knowledge of the defendant.(3) Such a question 
is, however, not likely to arise where the Court is satisfied that the defendant is 
keeping away. 

It has been held that, as a rule, the retmn by a competent Court that the 
summons has been duly served, or substituied service effected, rai.sps a pre¬ 
sumption in favour of service.(4) There is no provision in the Code as to a 
return of the substituted service showing how and when it was effected. In 
practice, however, the Court will assure itself of the service having been properly 
efiected, either by affidavit or examination of the serving o2icor.(5) The 
procedure laid down in this rule has by analogy boon applied to the service of 
notice of appeal on a rcspondnnt.(6) 

Effect of substituted service.—The Court, when an application for 
leave to effect substituted service is made, decides as to the propriety of 
granting it, and if service is effected according to the order of the Court, it 
is, while the order remains undischarged, equivalent for all purposes to actual 
service.(7) The Code contains no provisions whereby the propriety and 
regularity of the order may be directly attacked by a motion to set it aside.(8) 

(188fl), 

(5) Hukm Clmrid, C. P. C. GUI. 

(C) Bidhoo V, Bonomalcc, H W. R. 49G 
(1869) (a case under the corresponding 
Boetion 57 of the Code of 1859); as was also 
done in Hx parte Warburg, 24 Ch. D. 304, 
though no express provision to that ollect 
was contained in the Rules of Court. 

(7) Watt V. Barnett, .3 Q. B. D. at p. 306, 

per JesscI, M.R. , 

(8) Soo English 0. 12, r. 30 (motion to set 
aside writ); Fry v. Moore, 23 Q. B. B. 396 
(motion to set aside order for substituted 
service); Ann. Pr., pp. 58, 98, 348; and soo 
as to letting in tho defendant to defend. Watt 
». Barnett, supra. 


(1) Annual Practice, p. 00; Watt t'. Bar¬ 
nett, 3 Q. B. B. 307 ; Ex parte Warburg, 24 
Ch. i). 364 ; e.g. an adult relative or a partner 
where the suit is brought against a firm, or 
in the case of a purdanashin: Clark v, 
MuUick, 2 M. I. A. at p. 268 (1839). 

(2) In Jaganuath v. Sassoon, 18 B. 000 
(1893), it was considered that the service was 
not sufficient, as it was not shown that the 
person to whom the letter was delivered was 
the defendant himsoll The report, however, 
docs not show how the service came to be 
made by post. 

(3) Soo Hukm Chand, C. I’. C. 689, 690, 
citing Prntoetcur Assurance Co. i\ Erwin, 4 
J. 91 (Amer.). 

(4) Nusur Mahomed v. Kazbai, 10 B. 202 
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But whore judgment is obtained, the defendant may show, with a view to set 
it aside under 0. IX. r. 13, either that the summons was not duly served —^that 
is, that the order for substituted service (whatever may have been its propriety) 
has not been carried out —or that he was prevented hy sufficient cause from 
appearing. A summons served under this rule, if served in compliance with 
the directions of the Court, is duly served, even though it does not in fact come 
to the knowledge of the defendant. But the time and place of the 
defendant acquiring knowledge is material in determining whether he could 
attend on the day fixed in the summons, and may furnish a sufficient ground 
for non-attendance on that day. “ Effectual ” thus moans merely effectual for 
proceeding with the suit, and nothing more. It does not, for instance, mean 
that substituted servdce on a man’s house in Bombay is equivalent to personal 
service on that date ; nor does it imply the consequence that a man who 
happened to bo in Central India had personal knowledge of what was done at 
his house in Bombay on the day substituted service was effectod.(l) The 
Coiu't in the last case set aside an cx parte decree upon its being shown that 
the defendant was prevented by sufficient cause from appearing. In an earlier 
ease (2) the Court refused to do so. Though the question whether tlie defendant 
was prevented from attending was not expressly alluded to, the Com’t, however, 
appears to have based its judgment on the facts proved, which went to show 
that the defendant had in fact notice in sufficient time and therefore could have 
attended. 

Time for appearance.—Where substituted service of the summons is 
ordered sufficient time ought, under this rule, to be given for m^ice of the fact 
to reach the defendant, wherever he may be; and if an ex parte decree bo obtained 
by the plaintiff, the Court, on being satisfied that the time fixed was insufficient, 
will set aside the decree.(3) 


21 . 


Service ol sununons 
where defendant resides 
within jurisdiction of 
another Court. 


A summons may be setii by the Court by which it is 
issiied, whether within or without tJie 'province, 
either by one of its officers or by post to any 
Court (not being the Higli Court) having 
jimsdiction in the place where the defendant 
resides. 


22. WJ'cre a summons issued by any Court e.stabhshed 
beyond the limits of the towns of Calcutta, 

S6rvlc6) Witnin ficsi'* n/r -i *p» t t -i-w • , i 

dency towns and R,;n- Madras, Uonibay and Kangoon is to be 

goon, of aummo/is issued geiwed within any such limits, it shall be 
^ ° 0“ i-jjg Court of Small Causes within 

whose jurisdiction it is to be served. 


(1) Mirza Ally v. Syed Hydcr, 2 B. 449, at 25 (18G5). 

p. 462 (1878), per Pinhey, J. (3) Mirza Ally t>. Syed Hyder, 2 B. 449 

(2) Kissurehund v. Bboobunessur, Bourke, (1878), 
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23. The Court to whicli a summons is sent under rule 21 
Duty of Court to ^ shall, Upon receipt thereof, proceed 

whioh summons is as if it had been issued by such Court and 
shall then return the summons to the Court 
of issue, together with the record (if any) of Us pvceedings with 
regard thereto. 


Court to which process mast be sent.—See sect, 59 o£ Code of 1859. 
K. 21 shortens the oaj'Iier portion of sect. 85 of the kst Code, the second clause 
of which is r. 23. E. 22 is sect. 80. The summons, it was ruled, should 
ordinai’ily be sent, not to the Judge of the district where it has to be sei-ved, 
but to the Court having jurisdiction at the pdace where the defendant j'(!.sides, 
by which it can be conveniently served—^that is, to the Munsif within whose 
jurisdiction the dolondaut reBides.(l) But the Calcutta High Court summons 
used to be sent to the District Court for service through the local Court 
by direction of the District Judge, and the same rule applies in the Farijab 
Chief Court.(2) Dot forms of process, see Schedule I., Ajipcndi.'c B. E. 21 
says to any Court “ not being a High Court.” Should, however, the summons 
be sent in contravention of Ibis rule, the High Court might either retui'ii it 
or order the proper local Court to eficot service. Tliis will, however, not be 
done for a foreign Coui't. When suits arc instituted in England against persons 
resident in India, the assistauee of the Courts here is nut invoked. The English 
Court, tlirougli the plaintiff’s solicitor, sends the writ to a solicitor in India 
with instruotiifc.s to serve and to return writ with an affidavit of service. So 
the Calcutta High Court refused to serve a summons sent to it by a Court in 
tlie Nizam of Hyderabad’s territories, advising that it should be sent to a pleader 
piraetising in tlie district where the defendant reeided.(3) Tliu summons is 
to he returned together witli the record, which will include the Nazir's rotui'ii, 
affidavits, statements, and depjositions of the serving officer and of the witnesses 
relative to tlie facta of service. As to the necessity of a declaration of suifieieiiey 
of service, vide ante. 

Presumption as to validity of service.—According to tlie opinion 
ol Scott, J., if the retinu p/imi facie shows that service has been duly effected, 
the presumption in favour of the correctness ol the proceedings of tlie Courts 
will jircvail; and the Court sending tlie summons is not bound in every case 
to satisfy itself that the law as to service has been strictly followed. Tlie Coui't 
serving the summons alone can judge how in any piarticular ease sorviee 
siiould be effected, and whether it has been properly effected; and it docs not 
appear to have been intended by the Legislature that the transmitting Court 
siiould act as a revising Court as regards the service. In fget, it would only 
lead to groat inconvenience and delay, without effecting any real good, for that 
Court to discuss the discretion of the Court serving the summons as to what 


(1) Cal. H. C. Gen. Itubs, No. 8. accompany iJroceas. 

(2) See llulmi Chaml, V. P. C. 693, aiidib. (3) In tto matter of the Nizam IJcwam 
ns to uevvico in Baluchiatan, nud as to District, Parthani, Cal. H. C., 13tli Sept., 
wlicther process lees and translations should 1905 (Um'ep.). 
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facts are sufficient to justify the waiver of personal service on the defendant, 
and the substitution of an affixing of the summons on his dwelling-house, or 
the adoj)tion of other mode of substituted service. For instance, whore a Com-t 
has returned a summons as duly served, and the return states that the summons 
has been posted on the defendant’s dwelling-house, because the defendant 
has gone elsewhere, it ought to bo presumed that this service was justified 
by the facts, and that the Court duly acted under the provisions of sects. 80 
and 82 road together (now rr. 17, 19). But, at the same time, the presumption 
ill favour of the due execution of acts of a judicial natiue only obtains donee 
probetur in contrarium, and tliere may now and then occur eases where there is 
Boniethiiig in tlie return distinctly negativing that pre.suniptiou, and showing 
illegality in the mode of serviee..(l) Probably, however, tjio true rule is that 
the. transmitting fiourt may accept but is not bound by tlie return, the section 
not requiring any declaration touching the sufficiency of tho sorvico.(2) In 
tills view it devolves upon the transmitting Court to deteriniiio upon tlie sufficiency 
of the sci'vice before trying the suit, raising or not raising tlio presuiujition 
according to the circumstances. The practice of tlie Calcutta Higii Cmnt iuis 
always been to determine for itself whether the service is sufficient, having regard 
to the numerous irregularities which exist in “ Mofussil service.” But tho 
Allahabad High Court has held that usually the decision whether sucli summons 
has been jiroperly served or not rests with the serving Coiu’t, not with the issuing 
Com't.(3) 

24. Where tlie tlefeiiduiit in confined in a, prison,, tlie sunimons 
Service on defendant shall lie delivered or sent by post or otherwise 
in/msofi. iq qpg officer in cliarge ol the prison for 

sertrice on the defendant. 

Defendant in jail.—suitor ought obviously not to be deprived of }ua 
remedy by tlie fact that tlie defendant ia in jail,(4) Tlie former section (as to 
wjucli, see sect. 15, Act XV. of 1869) waa originally enacted to meet the difficulty 
felt in the last-mentioned case. Wilson, J., is reported to have held that the 
endorscuient under sect. 87 of the last Code ranked higher than a nazh’s rctuj-ii, 
and was evidence of the sei'vico of summons.(5) Tho ainondod section contains 
no piuxision as regards the return of sorvicc, which is dealt with by r, 29, under 
which the return is evidence of due service. 


(1) Kueur Mahoup o v. Kazbai, 10 J3. 202 
(1880), per Scott, J. 

(2) Komanath Bural v. Quggodonandau, 22 
0. 889 (1895). In Ohandhuri Raj v. Jugat 
Kishore, 18 A. at p. 245 (1896), it Boems to 
have been hold that it waa the duty of the 
(Jourt making tho return to doclaro whether 
tho Bummona had boon duly Borvod. 

(3) Dwarkau. Brij Mohan,33 A.049(1911); 
diBHouting fromRonianath v.Guggodonandan, 


22 C. 889 (1895). 

(4) Bland v. Bland, 3 B. Sc 1). 233 as to 
tho present practice in Kngland, see iJswson 
V. Lo Oapolain, 21 L. J. Ex. 219 ; Ann. Pr., 
1905, p. 47. In India a life convict is not 
civilly dead: Shoonarain Singh v. Sheo- 
bugguu Koor, S. I)., N. W., 1853, p. 759. 

(6) O’Kinealy’s Civ. Pr. Code, b. 87; the 
referonco is not givt jL 
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25. WIme the defendant resides out of British India and 
„ . , „. has no agent in British India empowered to 

dant resides out of accept service, the summons shall he ad- 
no ^ dressed to the defendant at the place where 

' ’ he is residing and sent to him by post, if there 

is postal communication between such place and the place where 
the Court is situate. 


“ Besides out of British India.”—^In such cases Uie mode of service is 
necessarily of a private character, as it is a general rule that a Court has no 
authority to send its process for execution out of the territorial limits of the 
State. So a bailiff cannot be sent to foreign territory to himself serve the 
summons on the defendant therc.(l) This rule, which corresponds wilji sect. 60 
of tlie Code of 1859, mu.st be read with the next. 

“ Bent ” ; “ Forwarded.”—The section in the last Code requii-ed that the 
summons should bo “fonvarckd ” to the defendant, which was held to mean that 
the summons must reach him.{2) This, therefore, did not mean merely put 
into the post.(3) an<l there had to be proof of facts from which the Comt uuglit 
reasonably conclude that the summons had reached the dofendant.(4) In some 
cases it would amount, to a denial of justice to require direct proof of receipt or 
refusal. When proof of posting in due course has been given, a presumption 
may be raised under sects. 16 and 114 of the Evidence Act. This would appear 
to be the case now. The word “ sent ” has been substituted. But there ought 
to be evidence that ho is, or has been recently, residing at tlie place to which 
the summons has been sent, or that the acknowledgment is in the writing of the 
defendant.(5) In practice the summons is sent under registered cover, both 
to ensure service as well as to procure good evidence of it.(6) If a registered 
covej- is refused, the person so refusing cannot take advantage of his refusal and 
plead igtioranc(< of its contents.(7) 


(a) in the exercise of any foreign jurisdic- 
timi vested in His Majesty or in 
the Goveriurr General in Council, a 
Political Agent hm been appointed, or a Court has 


(1) _Kasiiii Ajiin v. Kasim Mohammed, 2 (1871). 

B. L. K., A. C. J. 59 (1868); s. c., 10 W. R. (6) Sonatuu Bukshec v. Gopal Chunder, 15 
349; Sagore Dutt v. Ramchandra Mittor, 1 W. R. ,‘11 (1871); soo Panj. Ch. C. Giro., s. 8, 
Hyde, 136 (1802-03); see Hukm Chaad, r. 32(1.); and as to period of service outside 
D. P. C. 095. India, B. II. G. Orders, Ch. 1. r. 02 ; Phillips 

(2) Pakhr-ud-din v. Ghafur-ud-din, 23 A, v. Batho, 17 0. W. N. cclxi. 

99 (1900), at p. 105. (7) Lootf Ali v. Pearee Mohun, 10 W. R. 

(3) Ib., at p. 103. 223 (1871); Jogendro Chundor v. Dwarka 

(4) Ib. Nath, 15 G. 681 (1888); IsmaU Khan v. KaU 

(5) Ib., at pp. 102, 103, 105; Sonalun Krishna, (i G. W. N. 134,137(1901); Baluram 
Buktihee v. Gopal Chunder, W. R. 31 v. Bai Pannabai, 35 B. 213 (1910), 


26. Where— 

Service In foreign 
territory through Poli¬ 
tical Agent or Court. 
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(>. S, <*20. 

hem established or ooiithmed, mth foiver to serve ( 
summotis issued by a Court under this Code in am 
foreign territory in which the defendant resides, or 
(h) the Governor General in Council Ms, by notification in th 
Gazette of India, declared that any summons so issuet 
may be served by any Court situate in any such terrUort 
and not established or continued in the, exercise of am 
such jurisdiction as aforesaid. 

the summons may be sent to such Political Agent or Court, bj 
post or otherwise, for the purpose of being served upon the 
defendant; and, if the Political Agent or Court returns the 
summons with an endorsement signed by such Political Agent ot 
by the Judge or other officer of the Court that the summons hae 
been served on the defendant in manner hereinbefore directed, 
such endorsement shall be deemed to be evidence of service. 


Summons outside India.- -Tliis section replaces sect. 90 of the last Code, 
whicli was itself ,siil),sti(,uted for the original by the Amendment Ant (VII ol 
1888), sect. 12, and is intended chiefly for Indian Nal.ive States. Thi," 
.section doe,s not apply to British or other territories, not under or connected 
with the Indian Government - .such as Oeylon, the Straits iSettlements, and 
even Great Britain, and, a furlum. not to countries like Ghina and Persia, 
whei'c tiiei-e i.s a Britisli Envoy or Ambassador or Gonsul, as distinguished 
from a Political Agent; nor to Afghanistan. The general direction con¬ 
tained in r. 2r) would apply in all such cases. Summonses issued for 
service on persons residing in British possessions out of British India, and 
in other countries to which this rule does not apply, should bo addressed 
to the defendant at the place wdiere he is residing, and sent by post in accordance 
with that ,sc<d.ion.(l) The. distinction between the cases in which this 
rule applies and in which it does not apply is to be preserved, as the 
agency of the post-office under r. 2o should not he msed for the service 
of, a summons except when specially prescribed; for when any other mode 
for serving a notice is prescribed, a service through the post has not been deemed 
sufficient, even though actual delivery of the notice by the po.st peon is 
proved.(2) 

Endorsement is evidence.— Unlike the ordinary I’eturn, the endorse¬ 
ment under the signature of Political Agent, Judge, or other officer is evidence 
of the service o'' the summons; but it is no longer, as under the section 
prior to its amendment in 1888, conclusive evidence, and the defendant may 


(1) See Hukm ChamJ, C. P. C. 696, citing at p. 697. 

the Panj. Ch. C. Instre. and N. W. P. Rules; (2) See Tara l)aa v. Ram Dyal, 2 0. 

as to service in Afghanistan, Straits Settle- W. N. 125 (1897). 
ments, Kashmir, Nepal, Hyderabad, ib., and 

2 u 
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accordingly prove that notwithstanding the endorsement as to tlio service, the 
summons was not served. 


“Sent.”—In the under-mentioned case (1) it was held tliat the Huh- 
ordinate Judge should Lave sent the summons himself, instead of tlii'ough the 
Com-t of tiie District Judge. 


27. Wliere tlie defendant is a public officer [not helonqing 

, , to His Majesty’s military or naval forces or 

Service on c/w/puWlc „• tij • J, > t j- ti/ • c • \ 
officer or on servant of His Majesty s Imran Marine oervice), or is 

railway company or (/jg servant, of a railway comva.ny or local 

local authority. , . 't -r i. 

authority, tJie (.lourt, may, il )t appears to it 
that the summons may be most conveniently so served, send 
it for service on the defendant to the head of the office in 
whicli he is employed, together with a cofy to he retained hy the 
defendant. 


Service on public officers.—Tiic exigoncie.s of public service (hunand 
that both civil and military officers should not bo summoned without 
proper notice to their superiors. This concession, however, coiijded with 
the privileges gu-en in connection with attachment, casts u])()n tlie Govccn- 
meiit a corresponding duty to jirovide commensurate facilities for service. 
This section, wliich replaces sect. 422, extends its pi'ovisions, whicli had 
hitherto applied to public officers only, to railway servants or servants of local 
authorities. Military officers are de.alt with in the ne.xt section. If the summons 
is not sent to the head of the office, it must be served in the usual way. The 
Government pleader is not the agent of every public officer, a.s he is of Govern¬ 
ment, to accept .service. As to the. duty of the Head of ihe office, service, 
and return, see r. 29, post. 


28. Where the defendant is a soldier, tbe Court shall send 
the summons for service to his commanding 
officer together with a co-py to he retained hy the 

defendant. 


Service of soldiers. 


Soldiers.—The words “ an officer or ” formerly occurring in sect. 468 of 
the last Code before the words “ a soldier ” were repealed by the Cantonments 
Act (XIII. of 1880). Military officers, therefore, since that A^t ceased to be 
governed by sect. 468, the provisions of which are embodied in this section so far 
as they relate to soldiers. Owing to the varied conditions of service of military 


(1) Faklu’-ud-din v. Ghalur-ud-din, 23 A. 96, at p. 101 (1900). 
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officers, it has been tliouf'lit expedient to follow the terms o£ tlie Cantonment 
Act in leaving the matter to be regulated by Rules. 


29. (1) Where a summems is delivered or seiit to any 'person 

Duty of person to Under pik rule or rule ,AV, 

whom summons is S'ucfi ferson Snail he homid to serve it, if 
tewict to return it under his signature, 

M'itli tJic -written acknowlcdginont of the 
defendant, and such signature shall he deemed to be evidence of 
service. 

(2) Where from any cause; service is impossible, the simmmis 
shall be returned to ihe Court with a full statement of such cans;; 
and of the steps taken to procure serviee, and such statement shall 
he deemed to he evidence of noti-serviee. 

Service.—With a general application so much of sect. 468 of the last 
(iode has Ixsm retained as compeJs tlie officer addro.s.sed }iy tlie Court, to execute 
the pidcess.(l) Special provision has been made on the line.s of seet. 72 (2) of 
the (himinal Pjoeedurc Code, 1898, for treating a return in such a case as 
evid(mee though misuppurted f)y affidavit.{2) It has also been considered 
desirabh; to declare such a rritiirn to be e-vidcncc of iion-servic;; !;.lso, so as 
to avoid the necessity for summoning public officijrs wliere, as not infre- 
c[ucntly occurs, an cx porlc d(;cree has heen ]>aKsed bv inadv(‘ilctice .and is 
assailed by an application under 0. IX. r. 13. 


30. (7) The Court may, notwithstanding aiiyfhing horein- 
Substitution ot letter before contained, substitute for a summons a. 
for summons. letter signed by the .fudge or such officer as | 

he, may appoint in this behalf, tohere the defendant is, in the 
opinion of the (Vnirt, of a rtink entitling him to such mark of 
c.onsideration. 

(.^) A letter substituted under sub-rule (7) shall contain all 
the particulars required to be stated in a summons, and, subject 
to the pi'ovisions of sub-rule (.')), shall be treated in all respects 
as a sumau'i 

(.7) A lettci so substituted may be sent to the defendant by 
post or by a sp> cial messenger selected by the Court, or in any 
other manner which the Court thinlcs fit; and, where the defendant 
has an agent e.mpowered to accept service, the letter may be [s 
delivered or sent to such agent. 


(1) Sco Mahomod Saib v. Aggos, 10 M. 310 (2) Sco Harrison v. Hope, 9 U. L. R. App. 

(1887). 43 (1872). 



660 


THE fiODE OP OIVJE PROOEinTRE. 


First Soheu. 
0. 5, !■. SO. 


Messenger.— T])is seelrion corresponds to sects. 64 and 65 of tlie Code of 
1859. It was held in connection witli sect. 60 of that Code, corresponding to 
r. 25 of the present one, that as no officer of a Court could execute process without 
its jurisdiction, a special hailifi could nof be sent to serve process in foreign 
territory.(l) 


(1) Kasim Ajim v, Kasim Mohammod, 2 B. T,. B-., A. C. J., 59 (1858); p. c., 10 W. R. 349. 




OKDEK VI. 


Pleading. 


Pleadings generally. 

1. “ Pleadimj ” shall mean plavnt or 
written .statement. 


2 . 


Pleading to 
material facts and not 
evidence. 


'pleading shall contain, and contain only, a state- 
state ® concise form of the material facts on 


which the party pleading relies for his claim or 
defence, as the case may be, hut not the evidence 
by which they are to he proved, and shall, when necessary, he divided 
into paragraphs, numbered consecutively. Dates, sums and rmmbers 
shall he e/xrpressed in figures. 


3. The forms in Appendix A when applicable, and where 

^ ^ they are not applicable, forms of the like cha- 

Forms of pleading, " ini t r 

racter, as nearly as may be, shall be used jor 

all ‘pleadings. 

4. In all vases vti which- the 'paHy pleading relies on any 
Particulars to be given misrepresentation, fraud, breach of trust, wilful 

where necessary. default, OT undue influence, and in all other 

cases in which particulars may he necessary beyond such as are 
exemplified in the forms aforesaid, particulars {with dates and 
items if necessary) shall he stated in the pleading. 

,5. A fuither and better statement of the nature of the claim 
Further and btimr defence, or further and better particulars of 
statement, or particu- any matter Stated, in any pleading, may in all 
cases be ordered, upon such terms, as to costs 
and otherwise, as may be just. 


6. Any condition precedent, the performance or occurrence 
of which is intended to be contested, shall he 
distinctly specified in his pleadincj by the plaintiff 


Condition precedent 
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Of defendant, as tJw. case may he; arid, subject thereio, an averment 
of the performance or occurrence of all conditions precedent necessary 
fm' the case of the plaintiff or defendant shall be implied in his 
pleadiny. 


7. No 'pleadinij shall, except by way of amendment, raise 
any new ground of claim or contain any allega¬ 
tion of fact inconsistent with the previous jilead- 
ings of the parly plccding the same. 


8. Where a contract -is alleged in any pleading, a bare denial 
„ , , ^ , of the same by the opposite party shall he con- 

Denial of contract. " , , ■' j ■ i ■ r , r ,r 

strwd only as a denial in jaet of the express 
contract, alleged or of the matters of fact from which the same may 
be implied, and not as a denial of the legality or sufficiency in law 
of such contract. 


9. Wherever the contents of any document are inaterial, it 
Effect of document itliall be Sufficient in any pleading to state the 
to be stated. pfjpfy thereof OS briefly as possible, without 

setting out the whole or any part thereof, unless the precise words 
of the document or any part thei'cof are material. 


10. Wherever it is material to allege malice, fraudident inlcn- 

„ , lion, knowledge or other condition of the mind 

Malice, Hiiowledgc, etc. j. i n i , n 

of any person, it shall be sufficient to allege 

the same as a fact without siting out the circumstances from which 

the same is to be inferred. 


11. Whercnier it is mater 'ial to allege notice to any person of 

any fact, matter or thing, it shall he sufficient to 
allege such notice, as a fact, unless the form or 
the precise terms of such notice, or the circumstances from which 
such notice is to be inferred, are material. 

12. Whenever any contract or any relation between any 
Implied contract, or persons is to he implied from a series of letters 

relation. qj. conversations or otherwise f/om a number of 

circumstances, it shall he siffiderU to allege such contract or relation 
as a fact, and to refer generally to such letters, conversations or 
circumstances without setting them out in detail. And if in such 
case the person so pleading desires to rely in the alternative upon 
more contracts or relations than one as to be implied from such 
circumstances, he may state the same in the alternative. 
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13. Neither party need in any pleudmj allege any mailer of 
„ ^ fact which the law 'presumes in his favour or as 

Presu,r,pUons of law. hurckn of proof lics Upon the Other 

side unless the same has first been specifically denied, [e.g., considera¬ 
tion for a bill of exchange where the plaintiff sues oidy on the bill, 
and not for the consideralion as a substantive ground of claim). 

Pleadings.—llulos 1-13, 10-18 of this Order aro new, and rules 2-13 and 
10 are taken from the Enghah O. 19, rr. 4-7, 14, 16, 20-2.5, 27, respectively. 
Rules 14 and 15 represent sects. 51 and 52 of the last (lode. Rule 17 is taken 
from 0. 28, r. 1 of the Englisli rules, .and would appear to hold the place 
of sect. 53 of the la.st Code after clause {a) of that suction, which is now 
embodied in 0. VII. r. 11 of this Code. Rule 18 is taken from 0. 28, r. 7 
of the English rules, and wouhl appear to replace sect. 54 (d) of the last 
Code. Other rules from the Englisli 0. 19 are to bo found in 0. VIII., 
■jml,. As regards this Order, the Special Committee stated, “ In our opinion it 
is most necessary that litigants in this country should come to trial with all 
is.sucs clearly defined, and that eases should not be expanded or grounds shifted 
without reference to the true facts. Eor this pmposc w. think that the present 
system of pleadings in tlie Mofussil, which is notoriously lax, should be imjiroved, 
and we have incorporated in the rules an order on pleadings whith it ia hoped 
will lead to soundin' and fairer methods of arriving at the real points in dispute. 
The forms have been revised, and wo hope that they will be brought into more 
general use in the Mofussil. The Committee have added a lew rules relating 
to pleadings based upon the system of jileading introduced by the Judicature 
Acts in England, which is generally admitted to ho the be.st form of pleading 
in civil suits. In this country, outside the Presidency towns, the pleadings 
are seldom artistically drawn. They are neither concise nor precise, but contain 
vague and general statements from which it is difficult to ascei'tain 
definitely the real question in controversy between tlie parties. The sole 
object of pleadings is thus frequently defeated ; the issue is enlarged; the 
trial is delayed and much unnecessary expense incurred by the pai'ties, who 
are also liable tc be taken by surprise. They have further provided that 
the forms in the Soliedulo shall, when applicable, be used for all jiloadings, 
and when they are not applicable, forms of the hke character shall be used. 
The rules jiroscribed will not prevent the pleader from exercising his discretion ; 
for the am "lilt of detail must necessarily vary with the nature of each 
suit. It is, liowcvei*, made clear that these must bo particularly suffi¬ 
cient to apprise ‘he Court and the other party of the exact nature of the 
questions to bo tried. The Committee have also given a party who ooneiders 
tliat his oppmienrs jileading does not give him the information to which he 
is entitled the right to apply for further particulars so as to enable him to know 
what case ho has to meet at the trial. They Jiavo, however, endeavoured 
to modify the rigour of the rules by providing in accordance with sect. 56 of 
the Indian Evidence Act that the Court may, notwithstanding the absence 
of any specific denial, require any fact to be proved by the party who relies 
ujron it.” 
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The subject of pleading will be found further discussed in the notes to 
0. VII. rr. 1-C, but some observations summarized from the English “ Annual 
Practice ” may be here made. 

Eules 2 and 3. —The point of rules 2 and 3 is that pleadings are now 
mere statements of facts not law, of material facts only, and of facts which are 
not evidence stated in a summary way after, as nearly as possible, the forms of 
pleading given in the Soliedules. The written statement must be as brief as 
possible, but should contain a full and true narrative (1) framed with care, so as 
to dispense with undue statements at the settlement of issues,(2) and should 
be confined to relevant facts; (3) anything in the nature of argument (4) or 
evidence or conclusions of law to be drawn from the facts pleaded being in- 
admissible.jb) The whole object of pleading is that the parties and the Court 
should know what is the real point to be discussed and decided,(6) and it should 
be framed with reference to this object. 

Rules 4 and 5. —Rules 4 and 5 deal with particularity. In every pleading 
a certain amount of detail is necessary to ensure clearness and to prevent tlie 
other party from being taken by surprise. Pleadings are of no use unless they 
define clearly the questions at issue between the parties ; and for this pur pose 
each party must state his case with precision; olheTwise tire issue would be 
“ enlarged,” as it is called, and neither party would know for certain what was 
the real point to be discussed and assured at the trial, and therefore would not 
be able to properly prepare his evidence for it. No precise, rule can, however, be 
laid down as to the decree of particularity which is required. As rule 4 directs 
the statement of particulars, so rule 5 provides a remedy in case the imperative 
language of the former rule is overlooked or disobeyed. If the allegations 
contained in any pleading are too vague, the proper course is to apply by 
notice and ask for fuller particulars. Each party is entitled to obtain a fair 
outline of his opponent’s case, but cannot compel him to disclose' the evidence 
by which he will attempt to establish that case. Nor will the Court sanction 
any attempt to dehver interrogatories under the guise of seeking particulars. 
The object of particulars is to enable the party asking for them to know what 
case he has to meet at the trial, and so to save unnecessary expense and avoid 
allowing parties being taken by surprise. On such on application the notice 
or summons should ask that if the particulars ordered be not delivered within 
the time prescribed, the aUegations complained of be struck out, or that the 
party in fault be precluded from giving any evidence in support of it at the 
trial. The words “ upon such terms ” in the English rule corresponding to 
rule 5 have been held to authorize an order that if prgper particulars be not 

(1) mreonath KuUick ti. Brojo Lah Pyne, cases, see Sheoni'. Johnaen, 2 A. 868 (1879)! 

I 33 (1802-3); if the statement is Ledgard «. Bull, 9 A. 191 (1886). 

knoVaungly false, an offence under s. 191 of (4) See Bishen Sahaye v. Boer Kishoro, 
the* Penal Code is committed. See B. v. 8 W. B. 296 (1867). 

Melhrban Singh, 0 A 026 (1884). (6) See Williamson v, London & N. W. 

(2) Anund Chundor v. Woomes Chunder, By. Co., 12 Ch. D. 787 (a case of reply); and 

1 Hyde, 147 (1862-3). as to evidence, Spedding v, Fitzpatrick, 38 

(3) Kasublal Dey v. Tremearnc, 3 B. L B. Ch. D. 410. 

App. 12 (1869). As to particulars in patent (6) Thorp v. Holdsworth, 3 Ch. D. 639. 
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delivered wltliin a certain time tlie action shall stand dismiseed or be Btayed.(l) 
Leave may be given to amend or to add to particulars given. 

Rule 6.—Cases constantly occur in which, although everything has 
happened which would at common law frima facie entitle a man to a certain 
sum of money, or vest in him a certain right of action, there is yet something 
more which must be done, or something more which must hajipen, in the par¬ 
ticular case, before he is entitled to sue, either by reason of the provisions of 
some btatute, or because the parties have expressly so agreed; this some¬ 
thing more is called a condition precedent. It is not of the essence of such a 
cause of action, but it has been made essential. It is an additional formality 
superimposed on Common Law. Hence, in England the plaintill could draft a 
perfectly good statement of claim without making any reference to the con¬ 
dition precedent. But this, till 1875, he was not allowed to do. In former 
days the plaintiff was required to set out in hk declaration every condition 
precedent, and to aver the due performance of it with all particularity. Then 
came the Common Law Procedure Act, 1852 ; sect. 57 of which provided : “ It 
shall be lawful for the plaintiff or defendant in any action to aver performance 
of conditions precedent generally, and the opposite party shall not deny such 
averment generally, but shall s])ecify in his pleading the condition or conditions 
precedent, the performance of which he intends to contest.*’ And now (0. 19, 
r. I'l of the English rules) the jhaintiff need say nothing about any condition 
precedent which has been performed. This provision is reproduced in rule G 
of this Ordei'. A general averment of the duo performance of all conditions 
precedent is iTUplied in every pleading; i,e. it need not be alleged. It is for 
the defendant, if he contends that there was a condition precedent and that it 
has not been duly performed, to state specifically what that condition was, and 
to plead its non-performance : otherwise its duo performance will be presumed. 
And it is not sufficient for him to allege generally that “ an express condition ” 
had been agreed to : he must state its terms, and between whom it was made, 
and whether verbally or in writing. Neverthele^, when a condition precedent 
properly pleaded, the burden of proving its due pei’formanoe or the waiver 
of its due performance still rests on the plaintiff. 

But it is to be noted that an allegation which is of the essence of the cause 
of action is not a condition precedent witliin the meaning of this rule, and must 
still be pleaded in the plaint. Thus the Law Merchant requires that notice of 
^shonour be given to every person who is sought to be made liable on a negotiable 
instrument, except the acceptor. Unless such notice was duly given, or was 
waived or 'ised, no action lies against the drawer or any indorsee. Hence 
the plaint mast contain either an allegation tliat notice of dishonour was given 
to the defendant, or a statement of the facts relied on as excusing the giving 
of such notice. 

Rule 7. -The meaning of rule 7 is that a party’s second pleading must not 
contradict his first. Thus, to illustrate from English practice, if a plaintiff 
claims rent on his writ, ho cannot claim the same sum in his reply as damages 
for unlawfully holding over.” Or, if the statement of claims alleges merely 

(1) Bavey v. Bontinck (1893), 1 Q, B. 185, C. A. 
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a negligflnt broauh of trust, the reply must uot assert that aucli breach of trust 
was fraudulent. Such inconsiatont claims should bo pleaded, if at all, alter¬ 
natively in the statement of claiin. 

Rule 8.—Rule 8 is really a special application of the general principle 
laid down in rule 2 of 0. VIIL, -post. If the defendant wishes to contend that 
any contract on which the plaintifE relies is invalid he must do something more 
tlian merely deny the agreement; he must plead specially by way of 
confession and avoidance the matters of fact which rendered it invalid. A 
traverse merely denies that the contract was in fact made : it leaves unquestioned 
its sufficiency in law. 

Rule 9.—It may be noted, with reference to rule 9, that in an action of 
libel the precise words of the document are material. So in some eases the 
precise words of a will may be material. 

Rules 10-12.—Rule 10 and the two following rules are, special applica¬ 
tions of the general principle laid down in rule 2 of this Order (which is 
indeed the fundamental rule of the present English system of pleading), that 
“ every pleading shall contain, and contain only, a statement of tlie material 
facts on which tlie party pleading relies, but not the evidence by which tiiey 
are to be proved.” 

14. Every fleading sliall be signed by the farly and bis 

. , V . . pleader (if any); Provided that whet'e a 'partii 

P/earfinn to be signed, ri j- ^,i 

'pleading is, by reasoji oi absenee or lor other 

good cause, unable to sign the pleading, it may be signed by any 

person duly authorized by him to S'ign tlie same or to siw or defend 

on his behalf. 

15. (1) Eave as othenvise gyrovided hy wny law for the time 
VeriDcatlon of p/enrf- ie'i'ng in force, e'oery pleading shall be verified 

isgs. at the foot by the party or hy o'ne of the parties 

pleading or by some other person proved to the satisfaction of 
the Court to be acquainted with the facts of the case. 

(2) The person verifying shall specify, by reference to the 
numbered paragraphs of the pleading, what he verifies of his o'wn 
knowledge and what he verifies upon information received and 
believed to be true. 

(3) The verification shall be signed by the person making 
it and shall state the date on which and the place at which it was 
signed. 

Subscription.—^These rules deal with all pleadings. Sects. 61 and 52 of 
the last Code dealt with plaints and sect. 115 with written statomonts. The 
obj(^ct of the signature to the plaint is to prevent, as far as possible, disputes 
us to whether the suit was instituted with the plaintiffs knowledge and 
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autliority.(l) 'J’lic. rule i'e<|iiir<‘» tliat, the plaint {as well a.s writtou statement) 
slioukl ho siibsorihed by the paii.y and liis pleader, if any. But tliis requiro- 
irient as to subscription is governed by O. III. r. 1. The act of signature cannot 
be tlone by the phmder in.stead of the plaintiff, because the Oode requires both 
signatures; but it permits acts to be done by a Tijcognizod agent, lli'ading, 
therefore, this section witli U. III. r. 1. a personal 8nb8cripti<in is not imperative 
in all cases, and a plaint wliicli may be jnesented by an authoi-ized agent may 
in like manner be subscribed by him, and such a subscriiition is a (lompliance 
with the rule.(2) Wiiei'c the pdaintills desisribed thcinH<'lvo.s as lately 
carrying on business under the name of “ 0. & (Jo.,” it was lield that 
there was no irregularity in its being signed “ (J. & Co.” (3) It is not 
possible to set down categoric.ally what is good cause (4) within tlie 
meaning of the ))roviso. A person holding a general power of attorney 
containing itiier alia powers to sue and defend suits, bul not containing 
a special power to sign a plaint, was held to be a person duly authorized 
within the meaning of the proviso of this section in tlie last Code, in which the 
words were “ duly authorized by him in this behalf,” tliat is, to sign. Now 
the signature may be that of any one authorized eitlier to sign or to sue or 
d<'fend.(,5) The signature of a plaint by an unauthorized agent, wliu subsequently 
becomes empowered to sign, is sutlicient.(6) Under tJic last Code if a plaint was 
not signed and verifuid as I't^qiiii'cd, it niiglit have been returned for amendment (7) 
and rejected if not amcnded.(S) I’resumabty there is nothing to prevent tliis 
being done now. 

The more fact that the [)laint in a suit has not been sigmsl by tins jilaintiff 
named tlierein, or by any pei'son duly authorized by him as required by this 
rule, will not necessarily make the plaint absolutely’ void. A (hiftsd. in the 
signatui'e of the plaint, or the abstmee of signature where it appeal s that the suit 
^^•a3 in filet filed with the knowledge and by tlie authority of the plaintifli named 
therein, may be waived by the defendant, or, if necessary’, cured by amendment 
at any stage of the suit, and having regard to sect. 99, ante, is not a ground for 
interfoi'ence in appcal.(9) 


Verification. -The object of the verification of tlie plaint is to fix upon 
the piaintifi the responsibility for the statements which it contains, and to 
allii'in a guarantee of his good fuith.(lO) In other words, if he will not swear 
tliat ho believoB his cause to ho just, the law docs not care to bother itself with 
it. But when the advcrsaiy comes in, such verification is of no moment. 
It i,s not even evidence. The justice of the cause must then be proved by 
coiiipotent i ■ hlcnce. Like any other formal matter, its absence is waived by 
a failure to ol>j<'ct. And if its entire absence does not affect the jurisdiction, 


(J) IJasdoo V. Julin Smidt, 22 A. at p. 61. 

(2) Roy Dliunput, v. Jhoonmk, 3 0. L. R. 
570 (1879); Maharanoo Surnonioyc v. Poolin 
Jiehary, 3 C. L, R. 15 (1878). 

(3) Lachlan v. Abdulla, 5 li. R. Ajtp. 
SO (1870). 

(4) hi rc Rajah Loelauaud, 7 W. K. 168 
(1867). 


(5) Kastolino v. Rustomji, 4 B. 468 (1880). 

(6) Maharajah of Kuwah v. Swanii Saran, 
25 A. 035 (1903). 

(7) S. 53 (h) (i). Act XIV. of ]882. 

(8) S. 54, ib.; Bandoo u. Smidt, 22 A. 55, 
*iO(J899). 

(9) Basdeo v. John Smidt, 22 A. 55 {1899). 

(10) Ib., 22 A. 61 (1899). 
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of course mere defects in it. cannot.(l). It would be difficult to imagine any 
case in wliicli a defective verification could affect the merits of the case or the 
jurisdiction of the Court.(2) Under the last Code where a plaint was not verified, 
or improperly verified, it was returned for amendment, and, if not amended, 
rejected. The suit should not, it was held, be dismissed (3) {vide ante). 
Tliore is no rule that a person named as a co-plaintifi is not to be tj'eatcd as a 
plaintift' unless he signs and verifies the piaint.(4) As the object of verification 
is to secure good faith, and its effect to make the statements in the plaint 
the plaintifE's own, the Courts are bound to see that plaints ai'c properly 
verified.(.j) The verification may be by some other person if the latter is 
acquainted with the facts. The permission to a person to verify on be¬ 
half of the plaintiff should be given in each case individually, and not 
gencrally.(6) When verification by an agent is once expressly allowed, tlie 
Court is not competent afterwards to raise an objection to it. (7) But the 
plaintiff may himself bo required to subscribe and verify,(8) as whore a 
plaintiff charge.s fraud on facts known to him.(9) It was held that the verifi¬ 
cation should be by all the plaintiffe, but that the. Court might allow 
one of them to verify; a oo-plainfiff coming within the moaning of the 
words “ some other person,” etc. (10) The amended section now provides 
for verification by one of the plaintiffs or defendants. This rule does not 
apply to the case of corporations, which is provided for by 0. XXIX. 
r. 1, As to the Administrator-General, see below.(12) In case 

of a person holding a general power of attorney, or of any other recoguizi'd 
agent, the Court will probably not insist on any extreme stringency of 
proof as to his acquaintance with the facts of the case.(13) A fortiori will 
this be BO in the case of a co-partner or other co-plaintiff. It has been said, 
that notice of the application for permission to verify should bo given to the 


(1) Basdeo John Smidt, 22 A. 55 (1899), 
citing Vanilect'a “ Collateral Attack,” etc. 

(2) Ib., citing Rajit Ram v. Katisar Nath, 
18 A. 39G (1896). The mere fact that a plaint 
contains a defect in tlio matter of signatoro or 
verification does not make it a void and inad¬ 
missible plaint: Maharajah of Rewah v. 
Bwami Saran, 25 A. 635-637 (1903). 

(3) Roy Mohun v. Bislinu Chandra, 1 B. 
L. R. 100 (1868) [co-plaintiff] j Rajit Ram v. 
Katosar Nath, 18 A. 396 (1896). In 
Overend v. Stcelo, 1 Ind. Jur. N. S. 39, the 
Court removed tho plaint from the file. 

(4) Mohini Mohun v. Bungsi Buddan, 17 
C. 580 (1889) J Chandi Mai v. Dewa Singh, 
1890, P. R. No. 48. 

(5) See Kceno Singh v. Eshan Chunder, 6 
W. R. 213 (1866). 

(6) In rc Muhesaur Buksh, 5 W. R. Miac. 
33 (1866); Nursing Deb v. Ram Mohun, 
Marsh, 176 (1864); Maharajah Mohessur v, 
Sheonarain, 6 W. R. Miso. 59 (1860). 


(7) Rajah Sutto c. Surooji Chunder, 12 W. 
R. 466 (1889). 

(8) Raja of Tomukhi v, Braidwood, 9 A. 
.505 (1887); Gokul Chunder v. Burreok 
Begum, Marsh, 344 (1864). 

(«) Jardine Skinner v. Maharanee Surno* 
UKrjrce, 24 W. R, 216 (1875), and lost note j 
Protap Chunder v. Krishto Kishore, 8 C. 885 
(1882). 

(10) Chandi Mai v. Dewa Singhs 1896, P. R. 
No. 48. In Ram Cliunilor v. Chooneelal, 12 
B. L. R. 36 (1873), it was quoriod whether 
tho practice was correct according to which 
in a suit brought by a one partner could, 
without special leave, verify on behalf of his 
co-partners. 

(11) Delhi and London Bank v. Oldham, 
21 C. 60 ; B. c., 20 I. A. 139, 142 (1893). 

(12) In tho goods of Avdall, 26 C, 404 
(1809). 

(13) Kastolino v. Rustomji, 4 B. 468 (1880). 
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opposite side; but it is not necessary,(1) and is certainly not required.(2) 
Tlie substantial portion of the plaint, consisting of tlic statement of the 
claim of the plaintifEs and the prayer, was written upon two sheets of plain 
paper and verified by the plaintifis. Subsequently to the affixing of the 
plaintiffs’ signatures a front sheet, consisting of a piece of stamped paper with 
the name of the Court and the names and addresses of the parties, was added, 
and the plaint thus composed filed in Court. Held, that the verification was 
defective, but that the suit ought not to have been dismissed. The plaintifis 
ought to have been allowed an opportunity of amending the plaint by making 
a proper verification.(3) The rule does not require the verification of a plaint 
to be made in the presence of an officer of the Court; but, liaving regard to the 
necessity of satisfying the Court that the jierson, other than the plaintiff, who 
verifies the plaint is aciquainted with the facts of the case, it has, in one case, 
ijecn said to be desirable that a verification by such a person should be made in 
the presence of (bo Court, unless the Court be satisfied that (here is sufficient 
ground for dispensing with his attcndance.(l) Persons exempted from 
attendance arc not exempted from sigmiturc or verification except the 
Court allow.s it for good oaus<!, and then the party verifying should ho 
Olio proved to tlie satisfaction of the Court to be acquainted with the facts of 
thi^ (iase.(6) When an application i.s made for verification by an attorney, it 
liiis been said to be desirable, tliougli not necessary, that notice should be given 
l.ii the other side.(6) If a wi'ittcn s(.atemont is admitted on the record without 
verification, (.he allegations contained in it should be noticed .md issues framed 
,‘i,ecordingly.(7) 

Objections to verification. -Objections to verification should be 
(.akeii before the settlement of issues; after that, the case sliould be disposed 
of on the merits and not dismissed for insufficient verification.fS) 

Mode of verification.—It was held under the last Code that in all oases, 
whether the plaint is verified by the plaintiff or by some other person, the person 
verifying sliould state shortly what paragraphs he verifies of his own know¬ 
ledge, and wliat paragraphs ho beUeves to be true from the information 
of other8.(9) In the first Allahabad ease cited, a verification in the words 
“ to the limit (or extent) of my knowledge the purport of this is true,” 
was held to be bad ; and the Court observed that “ the verification must be, 
if all the facts are to the knowledge of the deponent, a distinct verification that 
they are to Ids knowledge true ; ” and that “ if he has knowledge as to some, 
and only information and belief as to others, the verification should show as 
to which he speaks from liis knowledge and as to which he speaks from his 


(1) Finlay ISlo 'c, 1 Ind. Jur. N. S. 39 
(I8B2). 

(2) Puddomonue Uossee v. Sliama CiiTirn, 
1 Ind. Jut, N. S. 22ti (1802). 

(3) Fateh (’hand v. Mansab Rai, 20 A. 442 
(1897). 

(4) Kastolino v. Rustomji, 4 B. 408 (1880). 

(6) Kiuoo Sing v, Ffehan Ohundor, 2 

Wym, 263, cited in O’Kinealy. 

(6) Finlay Campbell & Co, Steele, 1 Ind. 


Jut. N. S. 39 {I860). 

(7) Radha Churn Roy v. Moran Co., 13 
W. R. 342 (1870). 

(8) Shama Soondureo v. Rohimooddeen, 24 
W. R. 71 (1876). 

(9) Upondro Lall Bose, 6 C. 676 (1881); 
Qirdhari v. Kanhaiya Lai, 16 A- 69 (1892); 
Bajit Ram e..Kate8ar Nath, 18 A. 396 (1896). 
Vide to sa 2 £^ effect, Bibee Soloman v. Abdool 
Aziz, 4 Ci li, R, 366 (1879). 
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inforanation and belief.” In the last Allahabad case cited, the verification 
was in the following form: “ The eontents of the petition of plaint are true 
to the best of iny knowledge and belief,” and a Full Bench of the Court held, 
that although the verification was not in strict compliance with the Code, it 
substantially complied with it. A failure to distinguish in the pleading between 
the facts stated on personal knowledge and those stated on information and 
belief, must of necessity defeat to a great extent the object to be attained by 
verification, unless the person verifying is held to have made every allegation 
upon personal knowledge. The rule has now been amended in accordance 
with the.se rulings and governs all pleadings. A verification to the efiect that 
the contents of the plaint are substantially true is not sufficient,(1) as it con¬ 
tains a qualification which is a material departure from the requirements of the 
Code.(2) If an attorney, having obtained leave of the Com't for that purpose, 
means to verify the plaint himself, he should sign the verification on iiis own 
account, and not as the plaintiff's attorney; but if he means to sign the verification 
merely as the plaintiff’s attorney, the plaintiff himself ought to see the plaint 
and v(!rificatinn, and authorize the attorney to sign the verification for him.(3) 
The General Kulcs of the North-Western Provinces (4) and Calcutta High 
Courts,(.5) provide that all verifications “ shall correctly specify the date and 
place at which they are signed.” This rule has now been embodied in 
the third clause. 

Course to be taken when verification defective.—If the verifioatioii 
of a plaint is discovered to be defective at any time whilst the suit is before 
the Court of first instance, the plaint may be amended by the Court.(6) If 
such defect bo not discovered until the suit comes on appeal before an Appellate 
Court, such Com't may, if it thinks fit, return f.he plaint to the Court of first 
instance to be amended by it. But where the defect is such that it is covered 
by the provisions of sect. 99, ajUe, there is no necessity for the Appellate 
Court to take auy steps to procure tlie amendment of the plaint. In any event 
a defect in the verification of a plaint will not of nncessit}' rc.sult ifi the di.smissal 
of the suit,(7) or in its being dccreed.(8) 

16. The Court tmy at any stage of the lyroeeedings order to 
striking out plead- struck out OT amended any matter in any 
'phading which may he unnecessary or scandalous 
or which may tend to prejudice, embarrass or delay the fair trial 
of the suit. 

Striking out pleading’s.—^This is a general provision, taken from 
0. XIX. r. 27 of the English Rules, for enforcing the preceding rules. Its 


(1) Waggoner v. JJrown, 8 How. Pr. 212 
(Amor.). 

(2) Hukm Chand, C. P. C. G24. 

(3) Upendro Lall Boso, 6 C. G75 (1881). 

(4) Rule 14, cited in Hukm Chand, C. P. 
0. fi25. 

(5) Rule 6 

(6) Under the former CA)de it was held, 
having regard to the provisions of sect. 63 of 


that. Code, that the order for amendment 
could not bo made afto*- biie settlement of 
isBu^: Baroda Prosad Bose v. Griyanath Roy 
OhowtUmry, 2 C. L. J. 11 (1005), 

(7) Rajlt Ram v. Katosar Nath, 18 A. 396 
(18SHi). 

(8) Kustun Gozi v. Tara Pi’osanna Chowd* 
huri, 11 0. W. N. 871 (1907). 
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language is wide, but its operation lias in England been to some extent limited 
by the decisions given on it. Although the rule expressly states that the order 
may be made “ al any stage of the proceedings,” still the application should always 
be made promptly, and as a rule before the close of the pleadings; or the Court 
may, in its discretion, decline to exorcise its jurisdiction.^]) “The rule 
that the Court is not to dictate to parties how they should frame their 
cases, is one that ought always to be preserved sacred. But that rule 
is, of course, subject to this modification and limitation, that tho parties 
must not offend against the rules of pleading which have been laid down 
by the law; and, if a party introduces a pleading which is unnecessary, 
and it tends to prejudice, embarrass, and delay tho trial of the action, it 
then become,s a pleading which is beyond his right.” (2) A rca.sonable latitude 
must bo given.(3) Not every pleading which offends against the rules will 
be struck ouf.. The applicant must show that he is in some way prejudiced 
by tlio iiTegularity. Still, “ the defendant may claim ex dehilo juslitiw to Ijave 
the plaintiff’s case presented in an intelligible form, so that be may not be 
enibarrass'id in meeting it.” (4) 

“Unnecessary.”—The word ” unnecessary” was introduced into ihe 
English Buie in 1883. But the mere fact that an opponent’s pleading contains 
.some unneci'SHary niatl.er is no(. .sufficient ground for an application under this 
rule. A st.atenient will not lii! .struck out merely because it is unneces.sary, so 
long as it is otherwi.se harmless.f.')) ft is no part of the defendant’s duty to 
reform the plaintiff’s )>leading, or to dictate to him how he shall plead, or vice 
vmii. But if wholly immaterial matter be set out in such a way that the ajipli- 
cant must plead to it, and so raise irrelevant issues which may involve expense, 
trouble and delay, then the irrelevant matter will be struck out, as it will prejudice 
tlie fair trial of the action. 

“ Scandalous.”—As regards “ scandalous ’’ matter, the Court lia.s a general 
jurisdiction to ox])ungo it in any record or proceeding,(C) and appai'ently, 
according to the English practice, .any person may mafe; the application.(7) 
Allegations of dishonesty and outrageous conduct, etc., are not, however, 
Koandalons, if relevant to the i,s.sue,(8) “ Nothing can be scandalous whicli is 


(1) Cross V. Howe, 02 L. J. Oi. 342. Sue 
Annual Practice, from whicli following notes 
are taken; and see the Now Fleming, etc., 
Co. V. Kossowii Naik, 9 B. 373, 381 (1885). 

(2) PerBowt u,» k. in Knowles?;. Roberts, 
38 C. D. 270. 

(3) Tomkinson v. S. (■'. Ry. Co., 67 L. T. 
368. 

(4) Per James, L.J., in Davy n Garrett, 7 
C. D., p. 480; and sec Watson v. Rodwoll, 3 
C. D. 380. 

(6) Per Ghitty, J.. in Rock r. Purssell, 84 
L. T. Jo. 46; see tho remarks of Kay, J., in 
Tomkinson S. E. Ry. Co., 57 L. T,, p. 306, 
and Hocking & Co. v. Hooking, 3 R, P. C. 


291; and see as to prolixity and irrelevancy, 
Kasabial Day i'. Treraearnc, 3 B. L. H. App. 
12 (1869); Koshadji Naik v. Nasarvangi 
Ardesir, 10 B. H. C. R. 426 (1873); Small¬ 
wood V, Parry, 1 Goryton, 39 (1864-6); The 
New Fleming Spinning, etc., Co. v. Kes- 
sowji Naik, 9 B. 373, at p. 381 (1886); 
Boolee Singh v. Hurobuns Narain Singh, 7 
W. R. 212 (1867). 

(6) Seton, 31. Even in bills of cost, re 
Miner, 64 L. J. Ch. 205. 

(7) Crocknellv. Janson, 11 C. D. p. 13. 

(8) Everett v. Prythergeh, 12 Sim. 363 ; 
Rubery v. Grant, L. R, 13 Eq. 443. 
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relevant.” (1) “ The mere fact that these paragraphs state a scandalous fact 
does not make them scandalous.” (2) But if degrading charges be made which 
are irrelevant, or if, though the charge he r(dcvant, unnecessary details arc 
given, the pleading becomes scandalous.{.3) The sole question is whether the 
matter alleged to be scandalous would be admissible in evidence to show the 
truth of any allegation in the pleading which is material with reference to the 
relief prayed. (4) 

“ Tend to prejudice, etc.”—The Court is “ disposed to give a liberal 
interpretation ” to the words “ Tend to prejudice, embarrass or delay the fair trial 
of tiu; suit.” (6) At the same time parties must not be too ready to find tliem- 
selves embarrassed. If the defendant docs not make it clear how much of the 
plaint he admits and how much he denies, his pleading is omban'a8sing.{6) If 
he does not make it clear whether he is traversing the allegations contained in 
the plaint, or objecting to them on a point of law, his dcfc.nce will be struck out 
as embarrassing.!?) In neither case could tlie plaintiff safely join issue. So a 
plea of justification is embarrassing if it leaves the plaintiff in doubt what tin; 
defendant ha.s justified and what he has jiot.{8) But mere prolixity is not. 
embarrassing. (9) Nor will a statement be struck out as embarrassing merely 
because the ol.hcr party declares that it is untrue.(10) The, misrc fact ihat a 
(itat(nnc.nt of Claim embraces several causes of action is not, according to English 
pr.actice, embarrassing, if they are distinctly pleaded in the alternative. A 
(fiaira for alternative relief is not cmbarra8sing.{ll) So any number of incon¬ 
sistent defences may now, in England, be ideaded to the same cause of .action ; 
and t.hcir inconsistency is not “ embarrassing ” to the pleader.(] 2) 

But if a claim against executors personally in their private capacity hi: 
improperly joined with a claim agiunst the estate of their testator, it will b(! 
struck out.{13) So where several plaintiffs or several defendants are improperly 
joined in one action, though the causes of action be separate, the pleading will 
be. struck out.(14) Where a pleading is defective only in the sense that it does 


(1) Per Cotton, L.J.» in Fisher Owen, 8 
C. T>. p. 053. 

(2) Pe.r Brett, in Millingt on v. Tjoring, 

0 Q,. B. D. p. i9(>. 

(3) Oimcan v. Vorckor (1870), W. N, 64; 
Blake v. Albion Assurance Society, 45 T^. J. 
0. P. 663 ; Loo v. Ashwin, J Times Eep. 291; 
MoOuckin V . Ralli, 94 L. T. Jo. 12; Coyle v. 
Cuming, 27 W. R. (Eng). 629. 

(4) Selbourne, L.C., in Christie v. Cliristic, 
la. R. 8 Ch. 499 ; Cashin v. Cradock, 3 C. D, 
376; Whitney v. Moignard, 24 Q. B. D, 630. 

(6) Berdan v. Greenwood, 3 Ex. D., p. 266. 

(6) British Land Association e. Foster, 4 
Times Rep. 574. 

(7) Stokes y. Grant, 4 C, P. D. 26. 

(8) Fleming v. DoUan, 23 Q. B, O. 388; 
and SCO Davis v. Billing, 8 Times Rep. 68. 

(9) Weymouth v. Rich, 1 Times Rep. 609; 
Heap V. Marris, 2 Q. B. D. 630. 


(10) Per Braniwoll, L.J., in 9’nrquan<l r. 
Feart>n, 40 L. T. p. 544. 

(11) Bagot r. Easton, 7 0. D. p. H. 

(12) Me Morgan, 35 G. D. 492 : Berdan r. 
Greenwood, 3 Ex. D. 251, 255. 

(13) Whitworth v. Darbishiro, 41 W. R 
(Eng.) 317 ; 68 L. T. 216, for that is contrary 
to 0. 18, r. 59 of the English rules. 

(14) Smith V . Richardson, 4 0. P. D. 112 ; 
Sandes Wildsmith (1893), 1 Q. B. 771; 
Smurthwaitc v. Hannay (1894), A. C. 494; 
Sadler v. G. W. Ry. Co. & Midland Ry. CJo. 
(1896), A. C. 460; Gower v. Couldridg© (1898), 
1 Q. B. 348; Stroud v. Lawson (1898), 2 
Q. B. 44; Walters v. Green, 2 Ch. 696 
(1899); Frankenburg v. Gt. Horseless Car* 
riago Go, (1900), 1 Q. B. 504 ; Kent Coal Co. 
V. Martin, 10 Times Rep. 486; and see notes 
to Annual Practice, 0. 16, rr. 1, 4, whore all 
the cases are cited. 
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not contain particulars whicli it ought to contain, and thus deprives the opponent 
of information to which he is entitled, it is not “ embarrassing ’’ in the strict 
sense of the word (tliough that epithet is often applied to such a pleading),(1) 
and application should now he made for “ a further and better statement of tlic 
nature of the claim or defence ” under r. and not for an order to strike out the. 
pleading under this rule. 

17. The Court may at any stage of the proceedings allow 
Amendment of pleads either party to alter or amend his pleadings in 

such manner and, on such terms as may be just, 
and all such amendments shall he made as may he necessary for the 
purpose of determining the real questiotis in controversy between the 
parties. 

18. If a party who has obtained an ordn for leave to amend 
Faiiuie to amend after does not amend accordingly within the tinw 

limiied for that purpose by the order, or if no 
titne is thereby limited then within fourteen days from, the date of 
the order, he shall not be permitted to amend after the expiration 
oj siteh limited time as aforesaid or of such fourteen da.ys, as the 
case tna-y be, unless the time is extended by the Court. 

Former and present provisions. —^The present rules are in very mnc.li 
more general terms than Sect. 63 of the last Cod(! which they replace. Clause (a) 
t)f that S(H;tiun dealt with rejection of the plaint for want of cause of action. 
'I'his provision has now been referred to 0. Vfl. r. 11. Clause (6) dealt with 
return for amendment under tantain ch-cumstances which arc expressly stated, 
(i), (ii), (iii), and (iv), as to which, see jwat. This return was before the setth^- 
meut of issue.s. Clause (c) dealt witli amendment by the Coui't at any time 
btifore judgment. The section also contained the important qualification that 
no plaint should be amended eitluT by the Court or by the party so as i o e.onvei t 
a suit, of one character into a suit of another and inconsistent character. Before 
])oiuting out the exfs'uded scope of the present Code, and for the, b(!tter umler- 
sf.aniling of it, a de.tailcd'exaraination of the formi-r provisions is given. 

Return for amendment by Court of First Instance under former 
Code. —plaintiff (2) might himself apply, at or Indore setth'ment of is.sues. 
that tin' ])laliit which he had filed tie returned to him for amendnient if lie ))cr- 
ceived that it. -vas defective formally, or requned amendment as regards 
substance or relict An application was generally, tliougli not of necessity, 
made on petition (3) supported by an affidavit (4) showing the grounds on wiiieh 

(1) Sen Philips w. 1’., 4 Q. B. I). p. l.TO; 

Harris v, Jenkins, 22 1). 481; Davis v. 

.lames, 26 C. D. 778. 

(2) Sec Delhi and London Bank v. Miller, 7 
B. L. R. App. 65 (1871); Shib Kristo n 
Abdool, 5 C. at p. 604 (1876); Modhe v. 


Dongro, 5 B. 606 (1881). 

(.3) Seo Gobind Chandra r. Ganga Dye, 7 
B. L. R. 333 (W71). 

(4) Delhi and Ixmdon Bank i*. Miller, 
supra. 

2 X 
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it w(iR iD.ide. It is submitted also that notice slunild liave been given, tlioiigli 
it has been held that if a party lias notice of the siiit but does not apiioar, the 
fact that the plaint was under such circuraslanoes amended without Jiotioo to 
Jiiin did not nullify tlio decree thereafter made.(l) A defejidant (2) might 
similarly apjily. If neitJior party applied, the Court might, under clause (b), 
of its own motion in the specific Ciises therein mentioned, retinn the jihiint to 
the party to bo amended by liim so as to remove the particulai- obje.etions 
wJiieh miglit o.vi.st to it. The party himself tlien amended Jiis plaint, Eiit 
under- clan,so (b) the jrlaintifi need not have amended at all afliM- tli(‘ jilaint 
wa.s retin-nod to liiin, but if he did not bo incm-red the jionalty of soc.t. .h-i.(3) 
The Original Court could not, unless acting und(>r the oi'dor.s of an A]ipellat<‘ 
Cour't, I'otnrn a jrlaint after scittlement of issues, for after tliat jxu-iod the 
power to amend was with the Coui't alone; (I) but it the jdaiirt required 
amendnie.ut and the fact was only discovered after issues had been settled, 
tiro. Court could amwid the plaint at any time before judgment.(r)) It was 
fipparenily not intended by the Legislature that any noce.sRary amendment 
should take any form other than that of an aniendraent in writing on the face 
of the plaint; and the Court was not coinqrotent to ordr-r an amendment 
HO as to requii-e that a plan should be appended 1o the plaint,.(C) Straight,, J., 
incidentally exqncssed an opinion that a plaint, after being once retiunrrd 
for- aiiiendmont and ameirdrid accordingly, could not be letiu’ned again for 
ami>ndmont.(7) In cases in wliiclt leave under the Charter Lad to be obtained 
prior to the institution of the suit, no suidi amendmout eonld be allowed as 
would introdnee a new cause ol action, for the gi’ant of lea\-e must brr 1,akcir to 
I’clatc to f,lr(! suit, a.s jmt forward in the jdaint on which leav(! is (uidorsed by 
till! dudge aecicjiting it.(8) When a plaint -was rot-urned a time had t,o be 
fixed within which the amendment must be niade.(i)) The Court, howeviu-, 
had a discretion to (txlend even aft.er the time originally fixed for amendinont 
had cxpired.(lO) If the plaint wa.s not amended within the time fixed it, was 
fej(!c,t,ed under S('ct. .54 (d). 

Clause (i) of sect. 53 of former Code.—A defect in i he vorifieation of 
a ])laint did not, of necessity re,suit in the disiniHSalof the suit.(11) Before the 


(1) Sadho r. (*ulab, 3 ('. W. N. (|HJ)7). 

(2) iSci* Danintlar Das r. Uopal (ihaiid, 7 A. 
at p. 83 (1884). in Mutiiapjta r. Mutiui, 

27 M. 80, 84 (1903), Sir A. While, 
Iiowf'vor, Raid : “ Tlio ( ’(kIc appai^^ntly (J4H*s 
nf»t. fontnnijilatn an application by a i»ai*ty 
that, a ])laint i^e ninendod ami prcKTodings 
stcayod till the aiucnflment is made.*’ 

(3) Ram v. Katosar Nafh, 18 A. 39(i 
(] 8(Mi). 

(4) iiaij iVatJi r. Choworo, 20 A. 218 
(1903) [niisjoindci* of (tauses of antioii]; and 
ROC not<*8. poal, (). Vll. r, 11, ‘‘ Rejected.” 

(o) Rajit Rani c. Katesar Nath, supra, 
iSasi Hlmsan v. Rasik, 17 il W. N. 989 
(1912). 


(0) Clicnhas.aya r. RiiflnijMi. I-I ih 581 
(1889). 

(7) Ra<Ir-un-nisa v Muhammad, 2 A. (>7I 
(1880). 

(8) Ranipurtah r. I’n'insukh, 15 K. 93 
(1890). 

(9) Si>(* iHmail v. Arumuga, 1 M. 11. ('. R. 
427 (I8(hl); and the sanm rule a]iplic.s to a 
nipmoramluni of ap;K‘oU Shco Partabu. Shoo 
GhoIani,2A. 875 (1880). 

(10) Rhagwandas Raglan. Haji Abu, 10 R. 
2(i:l (1891). 

(11) Rajit Ram v. KatcHivr Nath, 18 A. 39C 
(18‘.W). In Shanni Soondurnc v. Rohimood- 
dceii, 24 W. R. 71 (1875), where a verification 
was false, the .suit was held to have been 
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Sdfctlraiwnl. of issufts l.lie plaint Hlumld have been returned for ainondmcut, and if 
tlio verification was discovered to be defective at any time whilst the suit was 
before the Court of first instance, the plaint might bo amended by the Court. 
If such defect was not discovered until the suit came in ajipeal before an Appellate 
Court, such (’ourt might, if it thought fit, return tlio jdaint to the Court 
of first instance to be amended by it. Rut wiiere tlic defect was such 
fhat if, was covered by fiho provisions of sect. 578 of that Code, there was 
no necessity to take any .steps to procure the amendment of tho i)Iaint.(f) The 
Allahabad High Courfr has in some cases remanded the case under sect. 502 of 
(he ioriuer Code with an order for tlic return of the jdaint to the plaintili for 
duly signing and verifying the same.(2) 

Clause (ii) of sect. 53 of former Code.—See as regards clause (ii), 
0. Vlf. rr. 1-G, ante. The general intention and meaning of a ])laint should 
be regarded, and it sliould not be retmmed for want of correctness upon 
grounds of slight and immaterial mistakp.(3) If a plaint was defective in 
form or wanfiug in precision it should be returned for amendment and not 
rejeet.ed.(l) Under the rules of the Panjab Chief Coiu’t an attempt should 
be made to remove ambiguify in fho statement of any of fhc particulars 
before resorting to the ref urn of the jilaint for amendment.{5) For an 
instance of a plaint eonf.aining particulars other than those required, see the 
case cited below,(0) in which the jilaint wa.s argumentative and referred to 
evidence, and contained a ])ra)’cr for the eriminal jirosecution of the defendant. 
Wliere the plaint di.sdosed a cause of action, but not with sufficient fulness, 
it might be retnruod lor amendment or amended ; but if tjiis was not done 
the plaintiff was at liberty to jirovo any eau.se of action not inconsistent with 
the. plaiiit.(7) 

Clause (iii) of sect. 53 of former Code.—Rec as to non-joinder and 
misjoinder, 0. II. rr. 3-7. Tlie Comd, might return for aniendment, but 
a party was not to be juejudiced because the Court had in its absence 
inadvertently admitted a plaint which was multifarious. 'I'lic defendant, had 
a right on a motion to take the plaint off the. file to raise t.Lc question of 
misjoinder of causes of action bofoie or at the settlement of i8aueB.(8) If 
the cause for suing one defendant w-as different from that for suing another, the 
])]aint should liav<‘ been returned for amendment. In the evimt of serious 


wrongly diamisHOcl. tlie (IMendant having 
admitt'd a oen.^iiderabJe portion of the 
plainiiff’.-' '■t'liii aiui taken no ohjeetion to 
the vi’Hlk’oh. Hoe also Roy Moliun v. 
Rulioo Hoonduj'ei. 10 W, R. J45 (1808). 

(1) Rajit Ram r Ivatosar Natli, 18 A. 396 
(1896); foil., (liiandi .Mai a. Dewa .8'ngh, 
1896,1>. .R. No. 48. 

(2) Fateh Chand f. Mansab Rai, 20 A. 442 
(1897), and cases therein eiteil. 

(3) See Mii,s.soorie Bank v. Barlow, 9 A. 
188 (1886); and in e.vamining the correctness 
of a plaint the allegations, if in the present 
tense, must be deemed to relate to the date of 


verification: Pi'indle r. (lanithers, 16 N. Y. 
42.6 (Amcr.); eiled in Hukm (.'hand, ('. It (1 
631. 

(4) Pitambur Mookerjee v. Bnrec Narain, 
1864, W. R. 50. 

(5) S. 2, r. 1 (1); cited in Hukm Cliand, 
C. P. (!. 031. 

(6) Bishen Sahayo v. Beer Kisborc*, 8 W. R. 
296 (1867) j and as to pro]i.\ity, ib.; and 
notes to 0. VII. rr. 1-6. 

(7) Luekbee Prea r. Brindabun Dey, 12 
W. R. 313 (1869). 

(8) Ram Dyal v. Ram Doolal, 11 W. R. 
273, 275 (1869). 
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multilariousness bfiing discovered at. tlie first hearing, the Court might, on the 
defendant’s application before any evidence was recorded, require the plaintiff 
to elect whicli cause of action he would proceed to trial upon, and should direct 
the remainder of the claim to 1)e withdrawn and the plaint amended 
accordingly,(1) Whilst the Court could not return the plaint after settle¬ 
ment of issues it might amend it at any time. If there were misjoinder of 
causes of action the plaint might be amended by striking out the part whicli 
was not properly joined.(2) Where there was misjoinder but the first Coui-t 
proceeded to trial, not having returned the plaint for amendment or amended 
it, it should dispo.se of tlie case on the raerits,(3) There was nothing in the 
Code to warrant the proposition that when a Court of first instance decided a 
question of misjoinder in favour of the plaintiff there was an end of tlie matter, 
and the defendant was precluded from raising the question in appoal.(4) 
Where, however, a suit was not objected to on the .score of misjoinder of 
causes of action at or before the settlement of issues in tlie Com’t of first 
instance, the Court seeing, in second appeal, that the suit had proceeded 
through throe Coiuts, did not feel justified in dismissing the suit.fC) The 
jNppeal Court might dispose of tlie suit in the. mode in which the lowei' Court 
ought to have disposed of it if it had held, as it ought to have done, that there 
was a misjoinder and might direct that the plaint be returned for anieml- 
ment.(G) 

Clause fiv) of sect. 53 of former Code.—See notes to 0. II. r. 1, mile. 

Amendment by Court under clause (c) of former Code.—This 
clause dill nut form part of the Code as enacted in 1887, and together witli the 
word.s “ a< <ii ’’ in clause (5), was introduced by sect. 9 of Act VII. of 1888.(7) 
The words “ at any lime before judgment ” meant substantially the same as the 
words “ al any stage of the proceedings ” in the corresponding English rule, 
0. 28, r. 1, under which leave to amend wa.s refused after judgment; but 
an amendment might be made at any lime so long as anything remained 
to be done in an action, though it he only the assessment of damages, and 
even on an application for a new' trial.(8) Under clause (c) the Court itself 
might amend at any time before judgment hut not aftor.(9) The plaint still 
remained on, and was part of the file, although the Court might depute, any 
person selected by it to take the plaint, for example, to a pardanashin woman 
.who was plaintiff, or to a person who through illness was unable to atteud 
Court for the purpose of its ordw being complied with. Any amendment 
under such circumstances would he an amendment by the Court itself. Under 


InafcrucfcionstoJudicialOfficers(Panjab 
OhieU (Siurf.), s. 2, r. 1 (iii); s. 2, r. SI ; 
Hukm Uhand, ti. P. (i32. 

(3) Cutts V. Brown, (i C. 328, at p. 332 
(1880). ■' 

(3) Kisbna Rain v. Bakmmi Sowak, 9 A. 
221 (1887). 

(4) Mutbappa v. Muthu, 27 M. 80, 86 
(1903). 8ee now, post. 

(6) Sanna v. Ganapa, 5 Bom. L. B. 188 
(1903). 


(6) Lingammal ». Venkatammal, fi M. 239 
{1882); Ramanuja v. Bevanayka, 8 M. 3(!I 
(1885); iSalima Bibeo e. Sheikh Muhammad, 
18 A. 131 (1895); Rajjo Knar v, Debi Dial, 
18 A. 432 (1896). 

(7) See for the earlier law, Damodar e. 
(lopal Chand, 7 A. 79 (1885); Modhe v. 
Dongre, 5 B. 609 (1881). 

(8) Annual Prsetire, 1905, p. 366. 

(9) Poroival v. Colloetor of Chittagong, 30 
C. 516 (1900). 
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tliiH clause the aimuulmeut was made Iiy order of the tJoiii-t, and the party 
had to comply with it. I'urtlier, if the amendment was one going to the 
maintenance of the suit and the defect in the plaint was not discovered until 
the suit got into a superior Court on appeal, the Appellate Com t could cither 
ordtT the amendment to bo made in that Court, or, for example, in a case in 
which there had been not only misjoinder of parties but misjoinder of causes 
of action, tlie Appellate Com-t miglit order the Court of first instance to do 
wliat it ought to have dono at the proper stage of the suit when the suit was 
bofoi'i! i(., and return the plaint to the parties so that they might make tlioir 
election as to which of them was to continue the suit, and might make the 
necessary amendments.(l) 

Amendment by Appeal Court under former Code.- It was hold 
under the Code of 1882 that an Aijpollatc Court had ])owor under sect. 582 of 
that Code, road with sect. 53, to allow an amendment of the plaint. (2) The 
Appellate Court might itself have made the amendment or directed the lower 
Cotirt to do so. There are many cases In which amendments have been allowed 
on appeal, and suits have been remanded (.3) for re-trial on amended plaints.(4) 
The High Court, in special appeal, has also directed the lower Appellate 
Coiirl. to amend ihi; plaint by the insertion of a prayer for declaration 


(1) littjit Tlain. u. Kutoaar Natli, J8 A. 
(JS9H), ill whicli an aiuendnicnt under 
*lauac' (f) is diBtinguished from that unflev 
ciau.se- {b). 

(2) Rajah J’eiiry Mohan r. Naremlro 
ICiiHlina, 6 C. W. N. 273 (1000) [on appeal 
to i’rivy Council, 37 1. A, 27 (1009); 37 U. 
229] ; wliother leave to amend was u.skod for 
in the Court below or not; though aeeorrling 
to ISnglish practice leave is not readily 
granted in apjxial if not asked for in Court 
of first instance: Annual Practice, 1905, 
p. 350; though this is a matter which in each 
case must be determined on its own circum¬ 
stances : sne Ecklin v. Little, 6 Times R. 3t>6, 
post. The Appellato Court may similarly 
amend the memorandum of appeal: Percival 
r. Collector of CJhitlagong, 30 C. 610 (1900). 

(3) The view oxpio.s.sod by Rainpini, J., in 
Dhaiii Rain v. Bhagirath, 22.C. at p. 714 
(1895), tliat a' ■’inondment cannot be made 
which involves a i mand, and that a remand 
is not justified CA^'pt in the circumstances 
mentioned in ss. 502 or 560 of the former 
Code, hoe not been accepted. There are 
some observations, however, in Bai Shri 
Majiraba v. Maganlnl, 19 B. 303 (1894); but 
these and some others as to the powers of an 
Apjiellate Court were not necessary for the 
decision, tho basis of which was that the 
character of tho suit had been changed. And 


seo Lingammai v. Vcnkatammal, 0 M. 239, 
2t4 (1882), in which it was said that the 
Appellate (.kmrt should di.spose of the suit 
in the mode in whicli tho lower Court ought 
to hav'o disjiosrd of it. 

(4) Rajah Peary Mohun i\ Naroudi’o 
Krishna, 6 C. W. N., at p. 279, and coses 
there cited; an<l Rain Doyal r. Rajah 
Ojoodhia, 25 W. R. 425 (IS70); Siu’darsingji 
V. Ganpatsingji, 14 B. 395 (1885); Karimbhai 
V. Conservator of Forests, 4 B. 222 (1879) ; 
Kilkantliappa v. Magistrate, etc., 0 B. 700 
(1880); Balaram r. Magistrate, etc., 0 B. 
072 (1882); Joseph v. Solano, 18 W. R. 424 
(1872); H, c., 9 B. L. R. 441 ; Lingammai v, 
Venkataiumal, 6 M. 239 (1882). This has 
boon dono in special appeal: Dabeo v. 
Luwa, 11 W. R. 223 (1809); Dhani Ram v. 
Bhagirath, 22 C. 092 (1895); Annapa v. 
Ganpati, 5 B. 181 (1880); Radliabai v. 
Shamrav, 8 B. 108 (1881); Thakur Raghu- 
nathji f*. Siiah Lol, 10 A. 330 (1807); Harl 
Gopal V. Gokaldas, 12 B. 168 (1887); Nara- 
Bimlia Suryanarayana, 12 M. 481 (1889); 
Shyam Chand v. Land Mortgage Bank, 9 C. 
695 (I88;f); Seshanima v. Chounappa, 20 M. 
407 (1897); Krishiiaji v. Sitaram, 6 B. 496 
(1880); and even in tho most advanced stage 
of the suit before the Piivy Couned: Mohum- 
med Zahoor v. Rutta Koer, 11 M. I. A. 408, 
487 (1867). 
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of till) plaintiffs’ riglit and to re-liear the appeal.(1) It has, however, been 
said to be undesirable to allow amendment in second appeal when the plaintiff 
has in two Courts never contemplated it, and has even gone so far as to persist¬ 
ently maintain his case as originally hrought.(2) Amendment has been refused 
with reference to a state of facts occurring since the decision by the original 
Oourt.{3) Amendment has also generally been refused where the plaintiff 
jjersisted throughout that tlie suit as framed was maintainable, and permission 
to amend was not asked for in the lower Oourt.ff) In a case where no amendment 
was asked for and refused in the Court of first instance, but, on the other hand, 
objection was taken in the lower Court, and the plaintiffs elected to take an 
issue and to allow the suit to proceed subject to the risk of an adverse decision, 
the Court said; “ It is true that, as a general rule, the plaintiff may be jhii - 
mitted even, on appeal, to amend the plaint when he liad framed it bomi Jide 
under a mistake or erroneous advice, and the other party could be adequately 
compensated by an award of costs, but it must he observed that when sueli 
amendment miglit possibly nreatc a necessity for fi'nsh written statements and 
for fresh issues, and practically amount to a trial de novo from tln^ commencement, 
it is luucli more convenient to leave the plaintiffs to the liberty of maintaining 
a suit for ejectment, so that tlic opposite party might in no way be prejudiced 
ill Ids defence or harassed with a second trial of the same suit.” (5) The stage 
of the jiroceediugs, whether in the original Coiu’t or Court of Appeal, at which 
an ai>plication for amendment is made might effect the question whether it 
should be granted, as to which, sec post. 

Proviso to sect. 53 of last Code.—The object of this proviso was only 
to prohibit amendments which involved the trial of issues substantially different 
from those raised by the original ploadmg8.(6) See notes on “ Change of character 
of suit,” post. 

Present provisions as to amendment.—R. 16 is taken from English 
0. 10, r. 27, and rr. 17 and 18 from 0. 28, rr. 1 and 7. The latter 
rule provides that on failure to amend the order for amendment becomes 
void. K. 18 more specifically states what the effect of a failui’o to amend is. 
From a review of the preceding case-law and the provisions of sect. C3 of the 
last Code, it will be seen that the present powers of amendment are given in 
much wider terms. Amendment may bo either by the party or by the 
Court. No mention is made of return for amendment, but this may take 
place where tlie party applies or is directed to make an amendment. No 


(1) Narasimha v. Suryauarayaiia, 12 M. 481 
(1889); Seshamma v. Ghcimappa, 20 IVL 467 
(1897). 

(2) iSiiromlra Narain r. Uhai Lai, 22 (t 702, 
706 (1894); however, ia Ecklin v. Little, 6 
Times H. HOC, it was held that the 0. A. had 
power to amend even where the Uuurt below 
ofl'ered leave and the oiler was declined. 

(9) (lo^inda v. J’erumdevi, 12 M. 136 
(1889). 

(4) See Jogemh'a Nath c. Price, 24 U. 584, 


588 (1897); Obhoy Gobiud v. llurychurn, 8 C. 
277,278 (1882). In Durga Pi-osad v. Nawa- 
zish, i A. 591 (J878), the Court refused to 
allow an amendment as the piaiutill should 
have uffen-d, hut did nut, to pay the sum 
which he subsequently oiiered to do wlu'n he 
brought his suit. 

(5) Narayaiia v. Shankunni, 15 M. 255, 257 
(1891). 

(6) Lakshmappa v. Nagi Itoddi, 28 M. 5UU 
(1904). 
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tinio is fixed as to when the aiiieudniBiit may be made. It may bo “ at any 
stage of the proceedings.” As l.o tlie meaning of this term, lAde, ante, “ Amraid- 
ment by Outirt.” Amendment may be by the Court of first instance or 
appeal, tliough the principles upon which the Appellate Court will proceed 
in such cases arc in general those stated. As regards misjoinder, see 
now 0. I. r. 13, 0. II. r. 7, and sect. 99. As to amendment of applications for 
execution, see 0. XXL r. 17. An extremely important amendment is the 
omission of the proviso in sect. 63, a matter which is dealt with post, as are also 
the general principles on which amendment will be allowed. It may be broadly 
stated that in all oases where amendment has hitherto been allowed it will he 
permitted now, and Uiat in many instances in which it has been refused it 
would be allowed under the present provisions, the object of whicli is 
to extend to India the liberal principles which govern English Courts 
under which all suc.h amendments arc made as ai’e necessary for determining 
the real questions in controversy between the parties subject to certain qualifica¬ 
tions which are hereinafter stated. 

Case desired to be made must be raised.—In the first place a 
question not raised by the plaint ought not to be decided by the Court.(l) 
'I he .ludieial Comniilt(!e ha,s held,(2) that though it is disposed to give a 
liberal construction to pleadings in Indian Courts, so as to allow every 
question to be raised and discussed in the suit, yet a plaintiff cannot be 
entitled to relief upon fact.s and documents neither stated nor referred to in 
the pleadings. The determination in a cause must be founded upon a case 
either to bo found in the pleadings or involved in or consistent with the 
ease thereby made.(3) Even where it was argued that the plaintiff had been 
misled by various representations made by the defendant into framing his 
suit as it was thou framed, tlie Privy Council said that even if that were so 
it would not empower them to depart from the rule, which has always 
prevailed, that a man must recover according to his allegations and his 
proofs, and that it would not enable them to allow an entindy new ease to be 
brought forward which was not set up or hinted at in the plaint.(4) Further, 
it is to be noted that stricter rules as regards pleading are enacted liy the present 
Code. 

Matters in disjmte should be ascertained not only from the plaint and 
answer, but also at the first hearing of the suit, when issues arc settled; and 
any indistinctness in the form of the jilaint does not require that a decision 
come to upon issues fixed in the lower Court between the parties should be 


(1) halji r. Guiigaraiu, 2 li. H. C. R., A. 0. 
.J. 170(1804). 

(2) Mohummud Zahoor i;. Musst-. 'I’hakoor. 
raiico, 11 M. I. A. 408 (1807). 

(3) Mylapowi lyasawmy v. \fo Kay, 14 C. 
801 (1887); s. v., J4 1. A. 108; Eshen 
Ohumlor v. Shama Churn, 11 M. I. A. 7 
(1807); Ainoeroouiasa v. AbedoonisHa, 21 


I. A. lOO, at ]). 107 (1875). A plaintiff is 
only Biititlod to xuceeod ni>on tiui cauao of 
action allogod by liitn in hia ))laint; Shoo 
Prasail». Lalit Knar, 18 A. 403 (1890); dias. 
from Chiumaji i\ Sakharaui, 17 B. 305 (1892). 

(4) Gopoo Lall v. Musst. Bree Chundraoloo, 
19 W. R. 12 (1872). 
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«ct. u8id(;.(J) In t.lifi oaBc citetl,(2) the Privy Council Buid; “ lilomc imporUiice 
wuB attached by learned counHcl for the respondents to the manner in which 
tlie plaintiff’s case was stated in the plaint, but their Lordships are o£ opinion 
that in dealing with the case they must look not to the mere wording of the 
jilaint, imt to the issue which was settled for trial and to tlie manner in which 
the case was treated by the lower Courts.” (3) In the case last cit'd it was 
pointed out that tlie object of the plaint was merely to bring the matter in 
dispnt- before the Court, but it was for tlie latter, upon the, statements before 
it, to determine, the real issue between the parties.(4) The substance, and not 
merely the form, of the jilaint must l>e looked at. Where a plaintiff in form 
seeks for confirmation of jiossession, yet sets out and states circumstances 
which are in themselves a dispossession, the suit should be treated really as one 
for recovery of possession.fS) Where a suit remainH substantially the same 
as one for rent, the fact that the plaintiff claims bhoivhe rent will not disentitle 
him to a decree for nugdec rent, the defendant admitting that rent of this kind 
was payable.(6) 

Where there is a slight variance between a plaintiffs pleading and his 
evidence, but tlie. defendant has not been misled thereby, or induced to refrain 
from calling evidence, the plaintiff’s suit should not be dismissed.!?) Tliough 
a plaintiff does not prove the precise e.laim which he makes, if he is sub¬ 
stantially right he ought to have a decree, and not to be loft to bring another 
Buit.(8) A plaintiff wlio brings forward a bond fide ease which he proves in 
sub,stance, though not in form, will be assisted by the Court, but in the 
absence of ,such special circumstances no such assistance will bo afforded.(!)) 
ft is not a rule of universal apyilication that a plaintiff who claims too much 
or fails to admit reasonable deductions from his claim is therefore to be 
deprived of that to which lie is legally entitled.(10) it might promot,e honesty 


(1) Moulvie Abdoullah v. Mii)eeH»o(I(leeii, 
15 W. R. 280 (1871). 

(2) Raja Ru}> v. Rani Raisni, 7 A. i, II 
(1884); 11 I. A. 149, 165 [claim based on 
custom and law ; denroed on law], 

(3) See also Ai-buthnot v. Betts, 0 B. B. R. 
273 : B. 0 ., 14 W. R. 181 (]870}, wlwrc the 
ease was erroneously stated in the plaint, but 
it was hold that tho suit shoidd not have 
been dismissed on that ground as tho issues 
raised admitted of the true question being 
tried. The substance and nut tho mere 
literal wording of tho issues is to be regarded: 
Hunooman Persaud v. Musst. Babooee, 6 
M. 1. A. at p. 411 (1856). 

(4) Hist, in Shib Kristo v. Abdool, fi G. 602, 
603 (1879), where it was pointed out that 
tho form of the plaint made no differenoe 
as regards tho substantial defence in the 
ease. 

(5) Moulvie Abduollah v. Shaha Mujee- 
sood'decn, 16 W. R. 27 (1871); Kashce Nath 


V. Mohesh Ghundor, 25 W. R. 168 (1876); 
Rash Dharee v, Natliunee, 24 W, R. 301 
(1875); Amir HoH.seiii v. ImambainU, 11 
L. R. 44.3 (1882); Champu Hai v. Uma Dai, 
11 C. L. R. 451 (1882); but see Sansar Roy 
e. Indrasun Roy, 25 W. R. 6 (1875); 
Terietput v. Gossain, 4 0. 40 (1878). 

(6) Musst. Biboc v. Bhagul, 21 W. R. 438 
(1874). 

(7) Kanchordass v. Manoklal, 17 B. 648 
(1890). 

(8) Roy Kishore v. Hureo Mohun, 19 W. R. 
195 (1873), 

(9) Teriotput e. Gossain, 4 C. 46 (1878). 

(10) Muhammad Niaisat v. Ghaffai' Mu- 
hammarl, 21 A. 272, 273 (1899). In Wahid 
Alam 11 . Bafat Alam, 12 A. 656 (1889), it was 
hold that the parties on both sides had 
overstated their interest in tho courtyard in 
suit, hut had not made aUegations ineon- 
sistent with the use of it, which the Court 
awarded them. 
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auiong liligiiiits if ovci’y plfiintiff wlio dciiiunded nioTe tliuii liia due, and who 
BuppoiU'd Ills doitianrl by perjury or forgery, were made to forfeit the whole 
of his claim ; but it is almost needless to say that that is not the law. Such 
a plaintiff may pioperly be mulcted in costs, or he may be punished in a 
criminal Ooimt; but if he have a good cause of action a civil Court must give 
liim a decree for so muoJi of his claim as he succeeds in establishing. (1) 
While a plaintiff must be limited to the case which he puts forward in the plain!-, 
he may put forward an alternative case 'from the commencement, in 
whieli case the defendant will then know that ho has more, tlian one case to 
meet, and will not he taken by sm-x)ri8e.{2) There is nothing in the law to 
prevent a plaintiff from setting up two proprietaiy riglif-s in the alteimative, 
such as are based upon the ground that the land i.s included in his ancestral 
jami, and the other on the gi'ouud of his having held adverse poBsession for 
more than twelve years.{3) In a suit on settlement of account and an agi’oc- 
ment to pay, the plaintiff may fall back as an alternative upon the foundation 
of Jiis case, namely, that in the accopiit current between himself and the defen¬ 
dant i-he latter was indebted to him.{4) And a suit brought on the allega¬ 
tion that partnership accounts had been adjusted, and in the alternative 
lor such othe.]' relief a.s might be jrrojier, was allowed to be amended by 
omitting the allogalion of adjustmemt and inserting an alternative prayer 
ior an account.(5) In a suit to recover land as part of joint estate, but wbieli 
was subsequently divided into se 2 )arate shares; held, that upon failure of proof 
of allegation of jiartition plaintiff might obtain relief upon the first allega¬ 
tion.{(i) If a plaintiff claims possession generally under some alleged title, 
such as pm-e.hase or gift, and also iqion the. ground of twelve years’ jios,session, 
lie is entitled to succeed on the latter ground, even though ho fail upon the 
former.{7) "Where, in a suit for 2 )os.session, a speeilic title is alleged but not 
proved, the plaintiff, in order to succeed on twelve years’ adverse 2 >ossessioii, 
must raise it so clearly in the first Com-t that his adversary know he intended 
to iHily on it.(8) There is, hov/cver, a distinction between suits for conCrma- 
tioii of possession under a certain title and declaration of title, and suits in. 
ejectment to recover possession. A person ought not to be allowed to obfain 
a declaratory decree except in respect of the very title which ho asserts and 


(1) Lakshcnaii Tlliieaji v. Haii llinakar, 
4 H. ,784, 588 (1880). 

{2) i,akshibai v. Hari, 9 B. H. C. B. 1 
(1872); as to amendment in order to raise an 
altornatirr- i-.i-ir, t)ide pout. 

(3) lima Cn, i n. 11181100 Nath, 3 0. W. N. 
cxliii. (1899). A|'.,irt from tho question of 
inconsistency a plaintiff may be prociudod 
from recovering. 8eo Loin Gogal v. Bai 
Motan, 17 B. 931 (1899), where the plaint 
and conduct of tho plaintiff was held to 
amount to a denial of tho defendant landlord’s 
title. 

(4) Lalla Slieopershad v. Jiiggurath, 13 
(1. U K. 299, 268 (1883); s. c., 10 T. A. 74. 

(5) Ilhani Ram v. Bhagnath, 22 0. 692 


(1895). 

(6) Fukoor Dass v. tiopal Mookerjoo, 12 
W. R. 107 (1869). 

(7) Gossain Dass v. Jssur Chundor, 3 G. 224 
(1877): Ooluck Uhunder v. Nundo Coomar, 4 
C. 699 (1878). 

(8) Krishna Churn v. Protab Chunder, 7 C. 
560 (1881); Shiro Kuman v. Govind 8haw, 
2 C. 418, 423 (1877). In Sundari Dassoe t>.< 
Mudhoo Chundor, 14 C. 592 (1887), a plaintiff 
was held entitled to succood on the ground of 
possession, though not alleged in the plaint, 
or issue framed on it, as the defendant had 
notice that tho plaintiff relied on adverse 
possession. As to remand, see Kylash v. 
Judoo, 22 W. R. 320 (1874). 
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upon wliicli lie goes to trittl.(l) A plaintiff muHt b« limitocl to tlic case wliicli 
he puts forward in his plaint, but he may put forward an alternative case in 
his plaint from tlic coinineneemeut, as the defendant then will know that 
ho has more than one case to meet and will not be taken by BUrprise.(2) 
The rule, however, that a ))arty must prove the jiai tieular title lie sets u]), 
must not be eonfoundod with the question of the moans of jiroving it. Thus, 
if a person claims to hold under a grant, such gi’ant beiiiu evidenced by 
a sunmd, and fails to prove the latter, he may prove the grant by othm' 
nieana.(d) 

Amendment, —In so far, as already stated, relief oan only be given on 
a case made in a plaint formally framed in aceordaiuHi with he provisions 
of the Code, pi'ovisions for amemlinent are nce^issai'y when the [ilaint is cither 
in substance, or form, defective. This section is but one of several dealing 
with the question of the amendment of pleadings or proeeeding.s.(4) 
AmendmentH may be of tlirce kinds: (5) («) those which a party desires 
to make in his own pleadings or jtrocccdihgs; (6) in his opponent’s pleadings 
and proceedings against the latter’s will;(C) (c) amendincnfs which the 
Gom't tliinks right to make of its own motion in order to determine tli(' leal 
questions in controversy lietweeii tlie i)arties.(7) The pre.seiit ruhs dmiLs 
with the amendment of th<^ plaintiff's pleadings upon the ajjplieation of the. 
plaintiff himself, of or the. didendant, or at the insLuice of the Gourt of its own 
motion. 'J'he amendment sought may be in respe^et of substance, parties, 
or relief. The date of amendment is immaterial for purposi'S of limitation. 
The date, of institution of a suit is tlic date of the first jireseut ation of the plaint, 
and if the plaint is returned,for amendment and is then presented again 
witliin the time allowed, the date of first presentation is the. date of 
institution.(8) 

General principles on which amendment is granted.—Aniend- 
raent is not the right of the suitor in all eireumstances.ffi) It, was held und(;r 
the hist Code that it was not enough to show that the proposed amendnimit 
did not alter tlie character of the suit.(lO) The section gave, the Court a 
diseref.ion which, however, was to be guided by judicial principlc8.(ll) If by 
inadvertence, or otlier cause, the recorded issues (the substanoo and not the 
mere literal wording of wfiicb is to be regarded) do not enable the. Court to 


(1) Nundari Daasee e. Mudkoo Chundor, 14 r. 5; judgmont, 0. XX. r. 3 ; <loorei', B. 152 ; 

C. 592, 597, .5t)8 (1887); Man Gubind w. Uiii- application for execution, 0. XXI. r. 17. 

btkaMoneo, 19 W. R. 218,219 (1871); Sheikh (5) Annual Practice, 1905, p. 349. 

Torah v. Sheikh Mahomed, 19 W. R. 1 (9) See 0. 1. r. 10, 0. VI. r. 17. 

(1872); Goluck Chunder r. Nundo (toomar, (7) HeoO. T. r. 10,0. VI, r. 17, 0. XX, r. 3 j 

i 0. 099, 703 (1878); Toriotinit Singh r. s. 152. 

Gos.sain Sudersan, 4 U. 40 (1878). (8) See Mika’s Limitation Act, 4tii od. 

(2) Lakshmibai t>. Hari Ravji, 9 B. H. C. E. p. 974. 

1 (i 872) [ejectment suit by iandlord ; failure (9) Satyea Chandra v. Monmohini, 19 
to prove iTasc ; general title]. (t. L. J. 618 (1914). 

(3) Ranh Reharee t>. Nolmyo Podtlar, 11 (10) Tapiram v. Sadu, 21 B. 570 (1890). 

W. R. 405 (1869). (11) JJamodar Las v, GakalGhand,7 A. 7.) 

(4) As to amendment of issues, see 0. XIV. at p. 83 (1884). 
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try the whole case on the uierits, an opportunity should (the Privy Council 
have said) bo alforded by amendment, and, if need be, by adjournment, for 
the decision of the real points in dispute.(l) Where a party who has an 
honest ease has, either through ignorance,(2) bond fide mistake, or some mis¬ 
apprehension, not placed the real facts before the Court,(3) or has miscon¬ 
ceived his cause of action and form of suit,(4) ho should be allowed to amend, 
where this may be done without injustice to the defendant, and, in appeal, 
particularly where the objection that the suit was not maintainable was not 
taken in the first Com’t.(5) Where, however, there is reason to think that an 
omiBsi( n to claim was dehberate, it would, it has been said, generally not be 
jffoper to allow amendment.(6) In short, the object, of a trial being to get at 
tiie rights of the parties, any amendment which may be required for that purpose 
should, 8ubj(ict to the general principles to which reference is about, to be mad(q 
bo allowed. Apart from the qinsstion of limitation, it is unjust to a plaintift' 
to put him to tlie gi'cat expense of a new suit when a reasonable aiiiendnient, 
not inconr.ist'Cnt with Ids c.asc as it oj'iginally stood, might equally w<‘]l answer 
his purpo.se as the new suit.(7) 

As to the principles governing the grant of leave t<t amend, the Courts 
should be guided by the diota of the English Judges here cited. It was no doubt 
sai<l,{8) with referciiice t-o tlie provisions of the last Code, that the Judicatui'C 
Act allowed more latitu<le and scope to judicial discretion than was peiniitted 
by that; Code. It is, however, submitted that the English rule, 0. 28, r. 1, 
as practically worke.d, was, to some extent, the .same as that which existed 
under that Code. Eor though that rule eoutains no such pioviso as that of 
this section in the Code of 1882, the English Com’ts do, iri practice, refuse an 
amendment wliich will change the action into one of a substantially different 
charaettu' which would more conveniently he the subject of a fresh aetion.(!)) 
Iti ju’csenting the report of the S<‘leet Commitfau'. on the amendiid Bill, Mr. 
iScohlo said ; “ Th(! object of sect. 9 is to give the (k)urts greater power of amend¬ 
ments of plaints than they at present possess. The tendency of the 
Courts in England is to allow the gi'catest latitude in this direciiuii. In this 
country, where there i.s every likelihood of a poor suitor acting in ignorance 
or under the advice of ignorant advisers, and launching an honest case in a 


(1) iluiioomaii|)tirBautl r. MuksI. Bttbo(X>e, 
0 M. r. A. 410, 411 (1H50). 

(2) Tlius ainenclmfuit has Ixion rofusod 
where the jilaiutiff spoke oxeluHively from, 
or the facts wore •• nhin, lus own knowledge : 
Mokhoda Soondiir) < Ram Churn, 8 C. 871, 
875 (1882); Krislmaji / Wamuaji, 18 B. 144 
(1894), though oven in -uoh a case allowance 
may have to be made for inadvortenoo and 
mistake. 

(3) Bhyro DuU v. Musst. Lokhranoe, IG 
W. R. 123 (1871); liakshmibai r. Ravji, S> 
B. H. C. R. 1 (1872), 

(4) Ragho V. Vishnu, 5 iioui. L. R. 329 
(1903); Shyam Ohand v. Land Mortgage 
Bank, 9 0, 695, 698 (1883) [whore the plaintiff 


who hod the et^uity of the ease on his side 
had misconceived his cause of action]; 
Krishnaji v. Sitaram, 5 B. 496 (1880) fwln'ro 
plaintiff had been erroneously advised as to 
tlie form of the suit]. 

(5) Ragho V. Vishnu, avpra. 

(0) Lukhee Kant v. tiumeorooddi, 21 W. R. 
208 (1874). 

(7) Modho V. llongre, 5 B. iit pp. (U3, 614 
(1881). 

(8) Per Scott, J., in Damudar v. Purma- 
uandas, 7 B. 155, at p. 100 (1883). 

(9) See Annual Practice, 1905, p. 351 ; 
Bolcigh V, Gosuhon (1898), 1 Oh. 81 ; and 
BIcnkhoru v. Penrose, 29 W. R. (Eng.) 237, 
cited in the case in last note. 
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oluiouy and irrational maimer, it apiieared to tin; Select Ooniniittce ihert u'ua 
abundaiil reason for adopting the English rule. The only nocesaary limitation 
is to prevent a suit of one character from being turned by aniendnient into a 
suit of a different character; and it is therefore provided that ainendinenfs 
wliich would have this effect are not to lie allowed.” (1) This limitation was 
ba.sod on the inconvenience which might be caused to a defendant who, sumnioni d 
to answer one suit, might otherwise be called upon, probably to his 
surprise, to defend an entirely different claim, llule 10 has been tahen 
from 0. 19, r. 27 of the English rules, and r. 17 has been worded in close con- 
foi uiity with the English O. 28, r. 1, a portion of it being taken tolidem verbis 
from the English Order. The proviso against converting a suit into one of a 
different character has been removed. As to the effect of this, vide post, “ Cliange 
•if character of suit.” 

Brainwoll, L.J., said: (2) “My ]>ractice has always been to give leave to 
amend unless 1 have been satisfied that the party applying was acting mala 
fide, or that, by his blunder, he had done some injury to his opjionent which 
could not be compensated lor by costs or otherwise.” “ Howe's’er negligent 
or careless ” (said Brett, M.R.) “ may have been the first omission, and however 
late, the jiroposed amendment, the amendment should be allowed if it can be 
made witliout injustice to the other side. There is no injustice if the other 
side can be compensated by costs.” (3) An amendment should be allowed 
“ wlicucver it can be done without injustice to the other side, and even where 
they have been put to certain ex|)ense and delay, yet if they can be. comjiensated 
for l.liat in any way, an amendment ought to be allowed for the purpose of raising 
the real question between the parties.” (1) “ There is one panacea which heals 
every sore in litigation,.and that is costs.” (5) “ I know of no kind of error or 
mistake, whicli, if not fraudulent or intended to overreach, the Court ought 
not 1.0 correct, if it can be done without injustice to the other party. Courts 
do not exist for the sake of discipline, but for the sake of deciding matters in 
controversy, and I do not regard such an amendment as a matter of favom’ 
or grace.” (6) “ The test as to whether the amendment should be allowed is 
whether or not the defendants can amend without placing the jilaintiff in such 
a position that he cannot be recouped, as it were, by any allowance of costs, or 
otherwise.” (7) An amendment ought to be allowed if thereby “ the real sub¬ 
stantial question can be raised between the parties,” and multiplicity of legal 
proceedings avoided.(8) 

It is also to be noted that the stage in the suit at which the ajtplication 
is made may affect the question. Before the hearing there is, as a rule, little 
difficulty in a party obtaining leave to amend his own plcadingB,(9) on pay- 


(1) Spoooh on 10th March, 1888, in pre¬ 
senting the Report of tho Soleot Committee on 
the Bill to amonil tho Civ. Pr. Code, 1882. 

(2) Tildosley v. Harper, 10 C. D. pp. 396,397. 

(3) Clarapodo v. Commoroial Union Asso¬ 
ciation, 32 W. R. (Eng.) p. 203; Weldon v. 
Neal, 10 Q. B. D. p. 390. 

(4) Australian Steam Navigation Co. v. 
Smith, 14 App. Cas. p. 320. 

(fl) Per Bowen, L.J., Cropper v. Smith, 26 . 


C. D. p. 711. 

(6) lb., 710; cited wi^i approval in Dhani 
Ram V. Bhagirath, 22 C. 712 (1895). 

(7) Per Pollock, B., Steward v. Metropoli¬ 
tan TVamways Co.,'16 Q. B. D. p. 180 ; and 
C. A. 558. 

(8) J. A., 1873, B. 24 ; Kurta v, Spence, 30 
C. D. 774. 

(9) Amiual Practioo, 1005, at p. 354. 
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ment of the costs occasioned thereby, provided that his opponent will not be 
placed thereby in a worse position than he would have been if the amended 
pleading had been delivered in the first instance,(1) or some injury caused to 
him for which he cannot be compensated by payment of costs. (2) An admission 
made inadvertently may Ixi withdrawn and the pleading amended accordingly.(3) 
There will be difficulty, however, where there is ground for believing that the 
application is not made in good faith. Thus, if either parly seeks to amend his 
pleading by introducing for tlie first time allegations of fraud, etc., the Court 
will ask why this new case wa.s not presented originally; and may require 
to be satisfied as to the truth and substantiality of the proposed amendment.{4) 
It has been held that at any stage of the procj-edings all amendments ought 1 o 
be allowed which satisfy the two conditions of not working injustice to the 
opponent and of being necessary for th(! piu-pose, of determining tlic real questions 
in controversy between the parties.(!j) Costs are always in the discretion of 
the Court; in some cases lliey will be reserved to abide tbe event, or Jor tlit^ 
.ludge at the trial to award. (6) 

Leave may be given to amend at the hearing. But the Com't will not 
readily allow at the trial an amendment, the necessity for which was abun¬ 
dantly apparent months ago, and then not asked for.(7) There hs another diffi¬ 
culty which often arises when a pai’ty only applies for an amendment 
at the. trial. His opponent will be, taken by surprise. It is unfair that 
the opponent should suddenly bo called upon to meet a case of wliicb he ha.s 
had no notice, and for which he is not prepartsd. If an amendment of such 
a kind be allowed at the trial, the other party may fairly d(!mand an adjomui- 
ment of the case to enable him to prepare his answer to it.(8) Often, however, 
the change of front has been anticipated, and a postponement is not insisted 
on.(9) In such cases it often happens that nothing is said about amendment, 
and the case coutiuu(is as though the issues which are being fouglit had been 
duly raised in the pleadings.(lO) But the opponent must always he allowed 
an opportunity of meeting the new matter, if he reasonably asks for it.(ll) 
Where the amendment asked for is a substantial one, such that the plaintiff 
could not succeed without it, lie will in a proper case be only allowed to amend 
at the trial on payment of all costs incurred up to date.(12) And in some 


(1) Stewic'd I'. North Moti ojiolitaii 'J'ram- 
ways, 10 Q. It. D. 5.70. 

(2) Glaraiicdii v. Commercial Union, 32 
W. R. (Eng.) 262. 

(3) Hollis V. Rnrton (1802), 3 Ch. 220,230. 
“I shall always !■. hi that leave to amend 
should be given win i' there is a slip,” per 
Pearson, J., in Clarke > Yorke, 31 W. R. 
(Eng.) p. 03; and see Dhani Ram v. Bha- 
girath, 22 C. at p. 710 (1805), where plaintilis 
were allowed to amend an inoorreot state¬ 
ment which was not made fraudulently or 
with intent to overreach; and Barkat-un- 
nissa v. Muhammad, 17 A. 288 (1895), where 
there was a mistake in claiming less than the 
plaintiff was entitled to. 

(4) Lawrance v, Norreys, 39 Oh. D. 213, 


221, 235, vide ante. 

(6) Ki8andas«.Raohappa,33B. 044(1909). 

(6) See Roe v. Davies, 2 0, 1). 735. 

(7) Hipgrave »• Case, 28 C. I), p. 301. 

(8) Aimual Practice, p. 355 (1905). 

(9) Bidingt’. Jlawkins, 14 P. D. p. 50; and 
Bourko V, Davds, 44 C. D. p. 112. 

(10) Smith ». Roberts, 8 Times Rop. p. 507; 
and see Shickic r. Lawrenee, 2 Times Rep. 
p. 777. 

(11) Winehdsea v. Beckly, 2 Times Rep. 
p. 300. 

(12) Jacobs ». .Sohmalz, 02 L. T. .p. 122 ; 
King V. Corko, 1 C. D. 57; Wincliolsoa ». 
Beckly, 2 Times Rep. p. 300; Long v. 
OoBsloy, 13 C. D, p. 392; Bourko i>. Davis, 44 

a D. p. 126. 
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cases iho Judge will require evideiice tlmt the party applying to amend 
('-ould not witli reas(uial)le diligence have iliacovered the new facts sooner.(l) 
Where the anurndment has bticoine new^ssary hy reason of a variance b<;tween 
the ataUmumt of claim and the evidence given at the trial, it sliould be asked 
for at the (conclusion of tlie plaintiff’s catKn(2) Aft<T all the evidence on both sides 
1ms bc(m tak(in, leave to amend will, as a rule, be refused.(3) If the defendant 
is not presfint at the hearing, it has lieen h<dd in England that notice must bo 
given Jiim of the application to amcnd.(4) Unless the pleading is amended, the 
])laintif! cannot have judgment for more tlian the amount named in it.fh) 

Aftej- th(c hearing, and aft<(r judgment, the Ooimt has no ]>ow<‘r to amend. 
Aft(‘r an inUcrlocutory judgment, or a decree in an Admiralty action whicli 
d(ct(‘rniiii(!S liability hut leaves the damages to bo assessed, the Coui't still has 
power to amend the pleadings,((>) and even to add or substitute partie.s.(7) As 
to amendmcuit in appeal, mdf'. utite. 

General principles on which leave to amend is refused,—The 
following are sonui of the principal grounds on wliicli tlui Courts in their 
discretion may refuse le,ave to amend: (8) Where thti amendment desired 
(u>uld not })e made, witliout prejudicing tJie defendant in such a way that he 
cannot he recouped by costs; (9) and where a right accrued might be 
prejndiced.(lO) Thus, thougli it was under the last Code broadly li(dd that a 
Court was not firocludcd from allowing an amendment by tlui cii (nniistance tliat 
at the time of tiic aniendimmt a suit for what was added by the amendment 
would be barred by limitation,(11) the general rule was that a jilaintiff would 
not be allowed to amend by setting u]i fresh claims in respei^t of causes of 
action whic-li liavi', since the institution of the suit, beoomt' barred ; (12) though 
pi'culiar circurnstance-s might tiike the case out of the ordinary rule,(13) and 
the Privy Council liavc atdually allowed an amendment on the gi-ouiid that, 
if the plaintiff were le.ft to bring a fresh suit, it might be met by a plea of 
limitation, a defence which, under the circuinstaneos of the case, was consider(‘<i 


(]) Moss Mahngs, 33 C. i>. 004. 

(2) Kiiiny >\ Bravo, 1^. li. 4 P. 0. 287. 

(3) Fdoraiii r. (Jnhon, 43 (5. 1). p. 15K) 
(f. A,); .lamofj v. Smith (iSOl), i OIl 384,389; 
Shib Ki’tRt,a Abdool, 5 0. 002 (hS79), where 
Wilson. J., said : “ Wiicn parfcie.s have come 
1-0 trial to dotenuino whioh of two aturies w 
true, it would be a dangerous pnsceilcnt to 
allow the plaintiff to amend hy aljandoniug 
his own story and adopting that of the 
tlufendant, and asking relief on that footing.'’ 
But SCO Chiinnaji v. Sakharam, 17 B. 3(55 
(1892); dissented from in Shoo Prjwa<l v, 
LalitKuar, 17 A. 403 (189G). 

(4} Beckett V. Bockett (1901), P. 85. 

(5) OhattoU V. Daily Mail (C. A.), J8 Times 
Rop. 105. 

(0) “ Tho Alert.” 72 L. T. 124. 

(7) “ThoDukoofBuocIeuch”(1892),P.20J; 
and see Browne v. Peto, 16 Times Rep. 133. 

(8) Annual Praetico, 1905, p. 360. 


(9) lb.; Steward r. North Metropolitan 
Tramwaj^, 10 Q. B. D. 180, 550. 

(10) Ann. Pr., loc. cit.; ami Ke(‘ Kajah 
Bughoomnidun v. Gopnl (3iand, 20 W. R. 
17 (JH73). In Delhi and I^ondon Bank v. 
Miller, 7 B. L. R. App. f55, aTnendment was 
allowed as it did not ap])ear that prejudice 
would 1)0 caused to tlic dedondants. 

(Jl) Barkftt-un-nissa v, Muhammad Asad 
Ali, 17 A. 288 (1895), 'Phat Ooiirt lias also 
held tliat an applieafion having onc<^ Ix^en 
admitted tlio date of a subsequent amend¬ 
ment would not by reason of such amendment 
boooine the date of ths application : Jowat 
DuIk' f. Kali Oharan, 20 A, 478, 480 (1896). 

(12) Weldon t\ NoaJ, 19 Q. B. D. 394; 
Malliltarjuna v. Pullayya, 10 M. 3J9 (1892); 
Alagappa v. VoUian, 18 M, 33 (J894). 

(13) Sattappa v. Jogi, 17 M. 67 (1893); 
Dhani Ram v. Bhagirath, 22 (.1 at p. 712 
(1895). 
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iiu‘quitriibii!.(]) Tn a I'c.oonf, eiiHo in tli« M.i<]nin High flourh it. whb iinhl ilinl, ii 
puUt-ion for jin iiiiK'ndment of a plaint based on no now facts and asking for a 
further relief (in this instanoe, rcooveiy of money) may be allowed if it is put in 
before evidenee has been taken, and if there is no injustice to the defendants, 
even when it is barred by limitation between its dateandthe date of the pla.int.(2) 
Trivial and mere technical ainendmoits are discouraged.(3) The Comt will 
always (ion.sider the materiality of the proposed amendmeni., and unless material 
amendment will not. be allowed.jf) A slight delay is )iot a sufl’iei(!ut ground for 
refusing leave ; but if an applieation which could easily have berm made at a 
mue.li (uirluu' stage of the proceedings be delayed unf.il afb-r evidenei' given, and 
a [mint of law argued, leave may Iks refiiaod.(r>) This princi]Je has been ajijilied 
to till; suit it.self. VVliero the plainl-iff was guilty of delay, and filed t.hc suit on 
the last day but one on which the law of limitation would permit him to file it, 
ainendnuint was refused.(fi) The appbeation may also be refused if the Court 
i.s not satisfied as to the truth and substantialit)' of the [iroposed amendmeiif, 
and has reason to tliink that the appb<iation is not an honest one, (7) 

It has also b(!ou said by Lord Eslier, M.R., to be “ the universal praciiecg 
exee]it in the most exceptional cases, not to allow an amendment for the 
]iui-pose of adding a jilea of fraud where fraud lias not Ireen jileaded in the first 
inat.ance.” (8) The circumstances referred to are doiibtles.s those where 
f.iie [ilaintiff thoroughly satisfio,s the Court upon the point why the charge was 
not made before. It is also a well-known rule that a eliarge of fraud nin.st 
be substantially jiioved as laid, and that when one kind of fr.and is charged, 
another kind eannof., on failure of proof, Im substitnti'd for if..(f)) It was held 
that a plaint which contained general allegations, but no H]X-eifie instances of 
fraud, could not be, amended in second ap}X'.al ;(10) ami where fraud was charged, 
but the suit was brought in the wrong form, the Court refused to allow 
the plaint to be amended, as to do so in that ea.se would c.liaiige the 
eharaeter of the suit.(11) Peacock, C.J., said; “ We think that it would not 
ho, the exercise of a sound discretion to allow a party who relies upon a iloeiiiiienf. 
f.o set lip a fre.sh case, wliiue an issue as to the execution of such doemiicnt is 
found again.st him and there are good grounds for Isdieving the doeninenf. fo 
be a forgery.’’ (12) 


(1} Muhuinniud Zal.ocir e, Thfikooranee 
RiiMa, II M. I. A. 46ft (1867), ro.femid to m 
Dhani Ram e, Bhagirath, 22 ft 712 (1896); 
I Jamiiil ar r. Purmaiiandaa, 7 B. at p, 161 (1883); 
Modhe r. Deng.'.. .a B. at pp. 613, 614 (1881). 

(2) iSevugaii rl- .ye. Krishna Ayyangar, 
36 M. 378 (1911). See isisandras Rnpehandr. 
Raehapjia Vithoba. 23 B. 644 (1909); Sutfai 
Kiitti». Achutan Nair, 21 M. L. J. 475 (1911). 

(3) Annual Practice. Cf. Nagendrabala r. 
iSccretary of State, 14 C. L. J. 83 {1911). 

(4) Ib. 

(6) Ib.; James v. Smith (1891), 1 Ch. 384. 

(6) GirdbarlalJagannath, 10 B. H. C. R. 
182 (1873). 

(7) Annual Practice; Lawrence »>. Norroys, 


39 (I. 1). 21,3, 221. 2.36. 

(8) Bentley r. Black, 9 'J\ R. 680 ; in 
Riding Hawkins. 14 P. 1). 66. however. 
Butt, ,T., at the trial, allowed the plalntilT to 
amend by adding a ebargo of fraud wilb 
particulars after tlie defendant, U})on whom 
tho burden of proof lay, iiad been cross- 
examined and bi.s e.a.se eloseil, vide pod. 

(9) AMuI Hossein e. Turner, II B. 620 
(1887); a. c., 14 I. A. Hi. 

(10) Krishnujiu.Wamnaji, 18B.144(1893). 

(11) Kunhamod v. Kutti, 14 M. 167 (1891). 

(12) Girdhar Manordas v. Dayabhai Kala- 
bhai, 8 B. 174, 176 (1882), citing Naraineo 
Dosseo r. Narroburry Mobonto, Marsh, 70 
(1804). 
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Amendment of substance of plaint.—An amendment may be sought, 
either in respect of the substance! or form of the plaint, or the partii!S to the, 
suit nr the, relief sought. So far as amendment of the substance or form of 
the plaint is eonoorned, the matter has already liccn dealt with. If, for instance, 
as iTigards formal matters, the verification is defective, it will be am(!nded.(l) 
It is the duty of the Court to take care that tlic plaint, when filed, 
is an accurate and sufficient statement of the essential ingredients of tli<! 
plaintiff’s claim.(2) Tlu! subject of parties and relief is dealt with in the 
following paragraphs. 

Amendment as to parties.—A plaint which may he amended in sub¬ 
stance may require, by reason of such amendment, an amendment in respect oi 
parties. So a suit for collision, originally filed as an action in yersomm against 
the. own('ra of the .ship, has been amended also into an action in mm, and the 
ship added as a i)arty diifendant.b’ll But amendment may liave r<'ference tc 
parties only, a.s well as to the substance of the claim. Where a suit was brought 
by .s<!Verai jiersons on the basi,s of a right vested in them jointly and 
sevei'nllv, tlu! plaint was amended by the omission of the names of all tlu- 
plaintiffs exci'pt one.(4) The plaint will be auumded wher*' there is a e.hange ol 
parties, or the parties are wrongly describe.d.bh) But where tiie defiindantr 
were dead when the suit was instituted, the Court, on ajipi!Hl, iT fus<'(l to amend 
by instituting the legal repres<;ntative8, as the defendant was likely to be pr<'- 
ciuded from pleading limitation; (G) and where the wrong parties wei*' sued, 
tlie Court in th<! under-mentioned cases refused amcndment.jT) Where A ami 
B sued, and it apjreared that A alone was entitled, the name, of B was ordered 
to be, struck out and the suit proceeded wlth.(8) But where jilaintiffs suiue 
jointly succeeded only in making out the title of one of them to an umlivideil 
moiety, the suit was di?niiBsed.(9) 


(1) Fateh OhamIMansah Rai, 20 A. 442 
(1S»7). 

(2) (lobinil Chaiiilra r. (iangfi Dhye, 7 
R. L. R. at [ 1 . 3.11 (1871). 

(3) Jioinbay Persia Navigation ('<>. »>. 
.She]!herd, 12 B. 237 (1887). 

(4) Vonkatachala ». Kiippu.sami. 11 M. 42 
(1887). 

(5) See Delhi and London Bank v. MUlor, 
7 B. L. R. App. 1)1) {1871); Muhammad Yiimif 
»). Himalaya Bank, 18 A. 198 (ISDli) j Kc-dav- 
nauth Doss v. Protab Chunder, « V. 020 
(1881); Maharajah of Vizianagram r. 
Jaikshmi Challaya, 12 B. L. R. 443 (1872); 
Gobind Chandra v, Ganga Dhyo, 7 B. 3^ R. 
333 (1871); Nilkanthapa v. Magistrates etc., 
(i B. B70 (1880); Balaram v. Magistrate, 
ete., (> B. 672 (1882) [in these, cases the suits 
were amended in appeal by the substitution 
as dofenrlant of the Secretary of State for tho 
Magistrate]; 3'hakur Raghunathjl u. Shah 
Lai, 19 A. 3.30 (1897) [substitution in appeal 
of manager of temple for idol in wbose namo 


suit brought] ; ,So8hamma e. Cbcnappa, 20 M, 
407 (1897) [autetitution in second apiieal oi 
ailupted son as plainlilfl; Hari Gojial i-, 
Ciikaldos, 12 B. 1.78 (ISS7) [parties addeil in 
sm ond ap|»al]. 

(0) Mallikarjuna v. Pullayya, 16 M. 3111 
(1892); si’caiso .Magajipa. r. Vellian, 18 M. 33 
(1891). 

(7) Seth Dunraj ?>. Hankiu, 1 A. H. (!. K, 
204 (1809) [a different cause of action was 
said to l)e substituted; suit originally 
against Secretary of State; another party 
introiluced]; Nuboen Ghunderf. Stephenson, 
16 W. R. 634 (1871) [suit against corporak 
body, not in its oorpuralooapaoity but through 
anikgont]; BiddiaSoondureo .Doorgauumi, 
22 W. R. 97 (1874) [tho amendment was 
said to involve a material variation of thr 
plaint], 

(8) Srccram Hazra u. Gyasain Hatoe, 11 
W. R. 607 (1869). 

(9) Sheo Nundun v. Mukdoom, 20 W. R, 
364 (1873). 
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Amendment as to relief. —In suits under the Code, the Court is 
eertainly bound to take into consideration all tlic rights of the parties to the 
suit, whether legal or equitable, and by its decree to give cii’eet to those rights 
as far as possible ; but it should confine itself to granting such relief as is prayed 
by the plaint.(l) It cannot grant relief of a different kind from, that 
prayed for, such as could not have been projierly granted except on an 
amendment of the plaint; (2) or change the suit so • that the question 
involved in it is irrelevant to the relief claimed. (3) If, however, the 
specific right and infraction of it arc not altered, the Court may give rchef 
less than that claimed, or a portion of the relief claimed. (4) The Court, 
liowever, whether of first instance or of apixial, has no power to make a 
decree in favour of the plaintiff beyond the amount stabsd in the plaint. The 
jilaint may, however, bo amended before judgment, so as to enable a Court to 
pass such a decree.(5) 

As regards amendment, it has been broadly afiirmiid (G) that “ an 
alteration in the relief does not alter the character of a suit.” It is perhaps 
more correct to say that an amendment of relief simply docs not generally (7) 
involve such a change in the suit as to imike its charaetcr ineonsistent in the. 
terms of the. proviso of the lust Code. It has also been held that where 
t he objech, ol an unicudmeut of the plaint was merely to seek rchef ancillary 
to the principal prayer, such amendment did not alter the chaiactor of the 
suit.(8) 8o the relief for declaration is in most eases for recovery ol 
[io.ssession claimed as ancillary to the latter, and there can be no inconsistency 
between tbc two.(i)) 

'I'lie amendment, may be in respect of matters oeemriug before or aftej- 
suit brought. So as regards the first alternative, wliere t.he plaintiff in a suit 

(J) Virasvaiui f. Ayyasvami, 1 M. H. U. K. tliat tlic Couii couti not bo licJJ to havo 
'171, 477 {Ibbd). merely awarded a portion of tbe relief prayed 

(2) Ramehaudi’a v. Vasudev, 10 11. 451 for. In a suit for ooiifirnmtion of possession 

(1880); in wliieb oa.su the lower Court was and to fa;t aside deeds, altbougli the conlirma- 
held to have erred iu making a rlecree for turn was refused, the deeds were set asidti: 
]iai titioii in a suit to rooover poB,ses.sioii from Thakoor Deeii v. Ali Ho8.scin, 13 11. L. 11. 
llio dufeudants as tenants under a lease. 427 (1874); s. o., I I. A. 102. 

(3) Ham iSingli v. Deputy Commissioner (5) Pcrcival v. CoUeotor ol Chittagong, 30 
Harabenki, 17 0. 144 (1880); s. e., 17 I. A. 0. 510, 510 (1000) [amendment of memo- 
5+ [Uudb Talukdais ; claim as proprietors; |■amllml of ajipcalJ; Nathooram v. Jardinu 
if not, tlieii alternatively that there was sub- Skinner, 1 Coryton, US (1801-0), except in 
propi-ictory right). In Mukheda e. Ham tho ease of mesne prolits. 

(.'lull'll, 8 ( . 871 (1882), tho plaintiff sued to (6) Kasiuulh Das v. Sadasiv I’atuaik, 20 C. 
recover possession of property on the allega- SOS, 808 (1803). 

lion ol piu'ek, ■. and tbc Court gave him a (7) In Kuiihamod c. KuUi, 14 M. 1(>7 
doereo for vvliat bad never asked, viz. a (1800), the Dourt rotused amciidmeiit, as 
ouo-fom’th share us .'icmbcr of a joint family; to do so would be to change tbe ebai'aeter of 
Balmakuud i'. Hhagvaiidas, 15 Bom. L. B. tho suit, but tho <|uestiou as to the change 
20U (1012). being only in the relief asked was not dis- 

(4) Pulumada v. Haviilliu, 11 M. 94, 07 cussed. 

(1887) [claim lor ejectment and injunction; (8) Rajaii Peary .Mohan e. Narondra 
decree declaring plaintiff’s right, directing Krishna, 5 C. W. N. 273 (1000). 
removal of ombaukmoiits and regulating cul- (0) Ragiio c. Vishnu, 5 B. L. H. 320 
tivation]; and seo Eamcliandra e. Vasudev, (1003),inwliiehoaseasuitfora mcredeclara- 
10 B. 451 (1886), where it was pointed out tion was amended into one for possession 

2 Y 
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for pre-emption nflxir filing liis plaint discovered tliat tlio property in suit 
had been de.serib<!d by mistake as being of a slightly less area than it was in 
rcahty, and omitted to ckiiii for a small fraction of the share sold, the plaint 
was allowed to be ainonded.{l) A change in the relief asked is generally allowed 
on appeal, especially by the addition of a jffayer for consequential relief in a 
suit for declaration.{2) A plaint in a suit for the cancellation of a deed of gift 
of certain land has been amended so as to make it a suit for possession of that 
land after the cancellation of the dccd.{3) As regards events occurring after 
suit, the general rule is that the rights of parties must be ascertained 
as at the date of the action brought, and not with reference to events ocourring 
after the institution of the action.{4) But this section does not prevent a 
plaintiff, who has been ousted after suit brought for declaration of title, fi'oni 
amending his jilaint by adding a prayer for possession, the suit as aiueiided 
not being incun.sistcut with the suit as originally framed, both being based upon 
the same, title.(5) Where the reliefs ckimed and the facts on wliich they are 
claimed arc staled in the original plaint, this can bo amemdisd by addition of a 
further relief if it dues not involve adding anything to the allegations in the 
pluint.(<i) And where a plaintiff filed a suit to obtain a de.ckration that certain 
lu’opcrty bidonged to his judgment-debtor, and that the defendant,s had no 
light to it, and, ponding proceedings, purchased the propert}', it was held that 
ho was still entitled to a declaratory decree, for the change of circuiu.stanc<‘.s 
brought about by the jilaintiff liimsclf purchasing the property did not take away 
the right to sue which had already accrued to liiiu.(7) Jlut where an amendment 
rests on an event which did not occur until after the suit had been instituted 
and had been dealt with by the Court of first instance, and also substantially 
alters the original cause of action, it will be di.sallow'ed.{8) A mortgagee may 
relinquish his ekim for sale and ask simply for a money deci'ee. Such an amend¬ 
ment does not amount to a conversion of the suit into a siut of another and 
inconsistent character.(9) 

Change of character of suit.—So far the matter has been dealt with 


{il Barkttt-un-ui.sea v. AlukammetJ, ]7 A. 
28S (189.7), 

(2) Vide attic, (177. In Sardaisingji e. 
Ganpataingji, 14 B. 39.7 (1885), the apfa-ai 
Court allowed the plaintifl: to aiuend by 
adding a prayer for an injunction. lu 
Karimbhai v. Cuuacrvator of Forests, -I B. 
‘J22 (1879), a partner sued to establish his 
eselusivo title to partnorship iirojicrty, and 
the High Court on ajipeal allowed an amend¬ 
ment converting the suit into one for dis¬ 
solution and account, and remanded the case, 
with directions to the lower Court to moke 
the other partners parties. In Annapa r. 
(ianpati, 5 B. 181 (1880), the suit was for 
interest only. The plaint was amended so 
as to make the suit for account and payment 
of princip I and interest. In Kadhabai ». 
Shamrav, 8 B. 168 (1881), an ejectment suit 


was amended by the iusertiun of a jtrayer 
tor ledemptiou. lu Krishmiji r. Kitaraiii, 
5 B. 196 (1880), a suit for po.s,scssit)n was 
chauged into a suit for jiartitiou. 

(3) Ghuiam Husain r. Bhahbaa Elian, 
1888,1*. K. Eu. 161. 

(4) Kamanadan e, i’ulikutli, 21 AI. 288, at 
p. 290 (1898). 

(Oj Bishoi) Alellus e. \'iear Ajjostolic Mala¬ 
bar, 2 JL 295 (1879). 

(6) Sevugan i". Krishna,22 M.L.J. 139(1911). 

(7) Wamanraof. Ru6tuiJiji,21 B, 701(1896). 

(8) Govinda n IVruiifflevi, 12 Al. 136 
(1888) [suit, lor declaration that alienations 
made by Hindu widow were not biudiug on 
plaintiff as reversionary heir; death of widow 
IKuding appeal; hold, plaintiff could uut 
amend and claim possession], 

(9) Sukhdoo V. Lachman, 24 A. 40(; (1902), 
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as a matter of discretion. Boot. 53 of the last Code, was, however, mandatory 
in tliis, namely, tliat no amendment could be allowed which converted a suit 
of one character into a suit of aiiotlior and inconsistent chai acter. While the 
power of the Court extended to the elucidation of what was ambiguous, to Ihe 
amendment of what was erroneous, and the supplying of what was didiictive, 
it did not extend to the conversion of a suit of one character into anotlier ineon- 
sistont with and opposed to it, e..g. a suit for possession with mesne profits into 
one for resumption,(1) oj' a claim on contract to one in tort.(2) 

A number of cases will be found rcpinted (not very profitably) on this 
point, for it must be remembered tliat cacli ease is only an authority so far 
as the same set of facts may (which is unlikely) exist in a subseiiuent ease.(3) 
In some decisions a formal applicalion was made to amend. In othms, a 
new case was souglit to be argued, wliieli, however, could only liave been 
done, after an applieatioii to amend bad been made and granted, and the 
matter was dealt with as, in efieet, an application to amend, since a dinu'ce 
could oidy be made on allegations formally raisi d at the tiial. further, it is 
to bo noted that the aiijilication for amendment was made at diileriiig stages 
of t.lie suit and under different rireumstances, and it may 1 h^ that, as already 
sUted. an !i])plicaiion which, if made liefore tlie. bearing, would Ik' granted, 
might., if made after liearing, be refused. Wlietbcr an ameiidnient is ineou- 
si,stent with the suit as originally framed may be festenl by an inquiry into 
the nature of the evidence, to be offered in either easc.('l) Ameiidinent was not 
allowed, on the ground that the suit had been changed, in tlie following eases 
Claim for rent on contract; claim for use and occujiafion ; (5) claim for 
hire of cargo boats; claim for agency account in respect of same ; (6) eiaim 
for dower on writ ten agi'eement; claim for same on custom ; (7) claim based 
on den-wohir right of widow ; claim for decree to extent of rights of widow 
and her sou as heii'S; (8) claim as adopled son ; claim as heir ; (9) claim to 
j'oeover from defendant money jiaid by him to X on the ground tliat such pay¬ 
ment was uiiaut.lioi'ized; claim for damagi's for negligence in selecting X 
as agent for plaintiff; (1(1) claim that a sale had Is’en made to jiay immoral 
debts; claim tliat the father could only alienate his own share ; (11) claim 
Iwsed on gift by will; claim based on inheritance ; (12) claim to set aside 
alieiiatian on ground of illegitimacy of party making it; claim lor same on 
ground that it was without consent of other heirs; (1.3) claim fur a ‘jjottali on 


(1) (.^tluiul Moh}i|)aUur r. MacUiub Per- 
aad, f) W- iJ. 2tJ (lS(iO); aiiil at;o Hamiitou 
r. Land Moitpim- Punk,5A.450, 

(2) Kaaiititl k SaftaKir, 20 0. H05, ak ji. 
808 (1803). 

(3) Gopal JJaJMj ‘arwaliab H«<i([reo 
iJaya Suroka, 33 C. 0u*-(i00 (1000). 

(4) Ibid, at p. 001, 

(5) SuToiulra Narain ik lliiai Lai, 22 G. 7f»2, 
755, 760 (1805); Luuklico Kant t\ iSumoi*- 
rooddi, 21 W. K. 208 (1874); Lualimeeput 
J^osB V. Shaikh Enact, 22 W. K. 310 (1874). 

(6) Shib Kristo Sircar v. Abdooi Hakeem, 5 
0. 002 (1870); S. C., 5 C. L. R. 455. 


(7) Kliaja Mahomctl v. Manija Hcguui, 14 
a 420 (1887). 

(8) Umbika Ghnrii r. Eadir Hcs.win, 11 
W, li. 133 (1800). 

(0) Gojjoo Lail Sice (..‘Inuidraoicc, 1!> 
\V. R. J2 (1872); s. u., A I. Siifi. Vnl. 131. 

(10) ITamilton v. Laml Almlgago Bank, 5 
A. 456 (1883). 

(U) Shco Nai‘aiu Bimgwau Butt, il 
W. R. 10 (1869). 

(12) daiikec v. Jhanjno, 2 A. Hr R. C. 107 
(1870). 

(13) Sit*(‘ Pci-Jihud t\ Raj Gnuron, 14 VV. 11. 
386 (1870). 
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a special contract against twelve anna sliarers of an estate on the ground tliat 
tlicy had taken a kabulyal; claim based on the ground that plaintiffs, being 
occupancy jyots, had a right to a poUali at a fair rent; (1) claim based on 
invalidity of a will; claim assuming its validity, but alleging that it did 
not dispose of whole of testator’s property ; (2) claim for declaration that joint 
property was not liable to be sold in execution on the gi-ound that the decree 
was for debts incurred for immoral purposes; claim that plaintiffs had 
separated from their father before the decree was passed against him; (3) 
claim for share of produce of property left undivided at partition; claim for 
partition of that property ; (4) claim for specific performance:; claim to cancel 
contraci, and retain deposit; (6) personal claim ; claim against an estate ; {(>) 
claim to eject, tenant, but failure to prove Icasr-; claim to fall bad; on gcnci al 
title as though no lease had been set up ; (7) claim to land as uiiiasdar ; claim 
to hold as occupancy ryot; (8) claim as heir of N.; claim as heir of J. U. ; (9) 
claim to remove building erected by defendant on plaintifl's exclusive 
propej'ty ; claim for demolition on joint property because erected withuuf. 
co-owners’ consent; (10) claim for possession with mesne profits; claim for 
resumption; (11) claim for possession; claim to symbolical posscssioji as 
landlord; (12) claim to Mas possession of whole property and mesne profit,s; 
claim to proprietary right of one-fourth of whicli he is not entitled to Mas 
pos,session; (13) claim to establish right of ownershi]) o\'cr land; claim Ui 
caseiiKUit ovej’ .same; (14) claim to redeem one morfgag;'; claim t.o redeem 
aiiothcj'; (15) claim for ejectment; claim for declaration of reversionarj’ 
right; (16) claim for declaration of title by purohase ; same by long ])OBseB- 
sion; (17) claim as pre-emptor based on vicinage and separate ownersliij); claim 
for pre-emption as joint owne.r; (18) claim to set aside zurpesliiji; claim for 


(Ij Uthur Hoasein e. Raiuphai Roy, 20 
W. H. 75 (1873). 

(2) Dauiodar Madhowji rurmamvndaB, 7 
J’., 15,5'{1883). 

(3) Narayaiiniv e. Javhorvahu, 12 It 431 
(1887). 

(I) (hiui'isliankar r. Alimirani, 18 K. (ill 
(18!)3). 

(5) Wtiiue r. iSiiiith, 35 Cli. IJ. iSS: hut if 
iiriginal plea in Hie ullernatnf, wi- Kmgdiiu 
e. Kirk. 37 Ui. D. l-tl. 

(li) Indiu' Oliunder r. lladlia Ktshiire, I!) 0. 
507 (18i»2); s. e., II) 1. A. !K). 

(7) Ijikshmi 1)111 r. Kari, it 11. (4. (1. R. I 
(1872). 

(8) iSoorjo Kooniar r, (tungadhur Roy, 12 
W. 11. 80 (1869); in tlic cases referred to in 
this report, it was not shown tliat the alterna- 
iiie right Iiad not been pleaded. 

(9) Ishan Cliundcr v. Sharoda, 12 VV. R. 
■187 (1870); sea Doorga Narain v. Brojo 
Kisliore, 23 W. 11. 172 (1875), where amcmi- 
luent Was allowed, but the lower Court erred 
in ui)t allowing tlia defendant to meet the 


fresh allegations. 

(10) Nobin Uhunder e. Mohesli Cliunder, 
12 W. R. 09 (18(i9). 

(11) (lobindMohapatturr. Madlmh i'crsjui, 
() W. R. 211 (18UU); a. e., H. L. R. (F. li.) 
581. 

(12) Nila Bilsie r. .Sonai Biis'c, 21 W. R. 
122 (1874). 

(13) Kishen Ohunder ■(’. Kaloenalli, 18 
W. B. .507 (1872). 

(14) l.alji Katanji)'. (laugaram, 2 B. jf. C. 
11., A. C. J., 176 (1864). eiaini may, iiow- 
cver, be made in tile altcrnativo, either upon 
the ground of ownersliiji or casonjenl, : 
Narendra Nath Baruri te Abhaya Chai’an 
Cliallopadhya, 4 C. L. .T. 437 (1906), F. ]■!. 

(15) tiovindrav v, Rg,gho, 8 B. 543 (1884). 

(16) Bamanadan r, Fulikutti, 21 AT. 288 

(1898). 

(17) Huro iSooiiduree c. Uimopooma, 11 VV. 
R. 550 (1809). 

(18) Mobadeo n. Zeenntoouissa, JI W. R. 
109 (1809): Ctobiiid Row v. Girdbaroo Kaboo, 
24 W. R. 355 (1875). 
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declaratory decree ; (1) claim as whole owner by pui’ohase from A,; claim as heir 
or joint purchaser with him; (2) rdaim for possession based on kohala. which was 
in reality a mortgage ; claim for repayment of advances ; (3) claim by second 
mortgagee for sale, ignoring title of first mortgagee ; claim reserving rights 
ot prior mortgagee,; (4) claim for property as devise(! under will; (daims for 
same on ground of want of title in testator to devise ; (5) claim as mortgagee, 
alleging that she had advanced the money out of lier own funds; claim that 
money came from reputed husband, and that the transaction w'as by way of 
gift or provision for her; (6) right to execute mortgage-decree ; claim to redeem 
mortgage ; (7) claim by co-sharer landlord for proportionate share of rent; 
claim for individual share of plaintiff or fullrcnt,(8) 

In the following cases ainendments were allowed: in a suit for a 
declaratory decree, an amendment so as to make the suit one. claiming con- 
,sequential relief; (9) altering a suit from one under Act VIII. (B. C.) of 1809 
inf.o an ordinary (fivll .suit; (10) claim to redeem property mortgaged in 1841 ; 
claim for redemption on previous mortgage of 1837, in case mortgage of 1841 
were not proved.(ll) In an action on a promissory note, the .suit was dismissed 
on the gi’ound that part of the consideration was illegal; the plaint was allowed 
to b(! amended in appeal so as to recover .so much of the consideration as was nol 
illcgal.(12) Where the j)laintiff claimed an casement by prescription the claim 
lias been decreed on the prc.sumption of a title arising from a grant.(13) A suit 
for direct pos,session lia.s been cbang<id into a suit for possession eonditiomil 
on tile defendant’s failure to redeem; (14) and a suit for posses,sion into one 
to i'edeom.(15) It lias afready been pointed out that a plaintiff may from the 


(1) MuBst. ])oolhun r. Lall Beharoe, ID W. 
R. 32 (1872). 

(2) Doha Kam v. Mohonrlro Roy, 18 W, 
R. 274 (1872). 

(.8) Rajah Saheb Perhlad Soin v. Baboo 
Builhoo, 12 Moo. I. A. 276 (1869); andseo 
Murngasor v. De Soysa, App. Cas. (1891) 69. 

(4) iSnlig Ram v. Har Charan, 12 A. 648 
(IStK)); (list., Muhammad Niainat v. GhafFar 
Muhammad, 21 A. 272 (1809). 

(5) Mylapore Tyasawmy v. Yeo Kay, 14 
C. 801 (1887); a. o.. 14 1. A. 168. 

(6) Bhowau Boss v. Sheikh Mahomed, 13 
M. r. A. 316. 

(7) Han Ravj. Hhapiirji, 10 B. 461 
(1886); 8. e., 131. -A GO. 

(8) Ijala Ram c. Ni in Narain, 6 G. W. N. 
326 (1002). 

(0) Liraba r. Rama, 13 B. 648 (1888); 
Chonni v. Umma, 14 M. 46 (1891); Abdul 
Xadar r. Mahomed, 16 M, 15 (1890) [dist. in 
Narayana v. Shankunni, 16 M. 266 (1891), 
whioh was not n case whore the objection was 
taken for the first time in appeal]; Ragho v. 
Vislmu, 6 Bom. L. H. 329 (1003)';^Bai Anope 


V. Malchand, 9 B. 356 (1885) [amendment l>y 
insertion of pray<fr for an aooount]. 

(10) Gobind Chundm* v. Bykuntnath, 19 

W. R. 61 (1873}. 

(11) Paraahar v. Ganu, 5 Bom. L. R. 643 
(1903). 

(12) J(«!Ophi?. Solano, 18 W.R. 424(1872); 
B. (!., 9 B. L. R, 44! ; ref., Proby v. Bell, 20 
W. ft. 6(1873). 

(13) Rajrup Koer v. Abul Hossein, 0 0, 304 
(1880); Punja Kuvarji v. Bar Kuvar, 6 B. 
20 (1881); Koylash Chunder p. Souatun 
Chung, 7 C. 132 (1881). 

(14) Rupcfhand Bagdusav.Davlatvav, 6 B. 
495(1882); Kaaimunnisaa v. Nibatna, 8 0. 79 
(1881); Nilakant Banerji v. Suresh Chandra, 
12 a 414,422 (1886); a. o., 12 I. A. ] 7 ; Bul- 
labhdaa V. Lakahmandas, 10 B. 88 (1886); the 
Court, howoror, has a diacrotion in the matter 
exercisable with reference to the particular 
facts of the eaac : see Murngaaer r. Be. Soyaa, 
App. Gaa. (1891), p. 69. 

(15) Saukana v, Virupakahapa, 7 B. 146 
(1883); but sw Dirgopal r. Bolak(‘e, fi <!. 269 
(1879). 
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noninienoe.moiit raise an alternative case. Where he 1ms not done so lie may 
have l»av(' to amend his plaint and to state his case correctly therein if tlie Court 
tliiiiks that he has rested his claim upon wrong grounds from misinformation, 
ignorance of law or fact, mistake or misconstruction of document8.(]) Where 
in a suit for the recovery of a sum due on account, the defendant raised a plea 
of limitation, leave was granted to amend the plaint by setting out an acknowledg¬ 
ment signed by the defendant within the period of limitation.(2) Where in a 
suit for rent the plaintiffs described themselves as “ executors and trusleos of 
the properties of an endowment ” they were allowed to desorilie themselves as 
“ (le facLo managers and jiersons interested in the endowment.” (3) Where it 
was argued tliat an amendment allowing an alternative case to be raised con¬ 
verted the suit into one of another and inconsistent character, it was held that the 
alternativi! claim which arose out of, and was immediately connected with, 
the saine. transaction was not inconsistent; (4) the Court, however, adding that 
the proviso to tliis section in tlic last Code inu.st bo read with sects. 42 and 45 
of that Code, and was not intended to interfere with them. Sed qvarre as to 
whether this was not stat^-d too liroadly. It diKis not follow that, heeanse u 
plaint might have originally lieen brought in a particular form, but was not, 
that there.forii it must be amended into that form. If so, the object of the jiro- 
vi.sion might in some eases be defeated. 

As ab-eady jioiuted out, the section has Is'en now amended. In all eases 
the Court has a di3ere1.ion.(5) In exercising that discre.tion, it will, following the 
hhiglish ]iractie.e, in general refuse an amendment which e.hangc^s the action into 
one of a suhstanlially different character which would more conveniently he the, 
subject of a fresh action. The question thus becomes one of discre.tion and not 
subject (.0 a rigid rule. WhetluT amendment should be allowed nnislr d(qiend on 
the circumsi.iinees of each ease. Mere technical arguments sliowing a conversion 
of character will not 1 k‘ given <‘f[ect to. There are sncli eases of conversion 
where amendment may f)e properly allowed. On the other hand,-any substantial 
e.hange in the claim made, making it more eonvcnieiit that they should be the 
siiiq'ect of a fre.sh action, will be refused. 

Costs. —In England the amendment may be allowiul “ on such terms 
as may be just.” (G) And the Courts may, therefore, tliere impose terms as to 
otiii'r matters than co3t8.(7) In this country the Contis could forniei'h'. by the 
teinns of the former seotion, impo.se terms only in regard to costs. As 1o tliese, 
they are entirely in the discretion of the Court, and tlicy are sometimes (particn- 
larly when the application is made l)cfore trial) reserved.(8) The section has, 
liowever, now been amended in conformity with the Engli.sh rule. 


(1) Lakshmibair.Hari,MJi.H.C.R.] (1872). 

(2) Ciinnaji it, Makanji, 34 15. 250 (1009). 

(3) Dhanpat ii. Jiiarmul, J3 ('. L. •). 289 
(1910). 

(4) Sara! t'liaiiil i\ Mohun i5fbi, 25 (t 371 
389, 390 (1898); k. e., 2 0. W. N. 201 [suit to 
enforce ninrlgage ; ]ilea of infancy; amended 
elaiin Mud defendant was not by reaaon of 
frantl entitled to rely on this defenee]. 


(5) 0. 28, r. ]. 

(B) flnnnaji v. Makanji, 34 B. 2,50 (1909). 

(7) See Kiiigr-. Onoke, J (Jh. D. 57. 

(8) In appeal and in ordering a remand, 
a party amending lias Ireen ordered to depoHit 
oil eosla nji to dale within a B|)eeified lime : 
Dhani Ham e. illmgirath, 22 <■. al p. 713 
(189.5). 
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Plaint. 

1. Tlie plaint shall contain the following particulars :— 

Particulars to be con- («) the name of the Oourt in which the 

tained in plaint. g^Jt; brought; 

{h} the name, description and place of residence of the 
plaintiff; 

{(') the name, descripiion and place of residence of the 
defendant, sb far as they can he ascertained ; 

(d) where the plainliff or the dh’^aidanf. is a minor or a person 

of unsound mind, a statement to that effect; 

(e) the facts constituting the cause of action and when it 

arose; 

'(/) the farts showing that the Court, has jurisdiction ; 

{g) the relief which the plaintiff claims; 

(h) whe/re the plaintiff has allowed a set-off or relinquished 
a portion of his claim, the amount so allowed or 
relinquished; and 

(?) a statement of the value of the suhjecl-matter of the suit 
for the purposes of jurisdiction and of court-fees, so 
far as the case admits. 

2. Where the plaintiff seeks the recovery of money, the 

In money suits plaint shall state the precise amount claimed: 

Bat where the qdaitdiff sues for mesne 
profits, or fm an amount which will he found due to him on 
taking unsealed accounts between him and the defendant, the 
plaint shall stat-^ approximately the amount sued for. 

3. Where the sulject-maUer of the suit is immoveable pro- 

Where the subject- plaint shall Contain a description of 

matter of the suit is the property sufficient to identify it, and, in case 
immoueabie piopeity. property can he identified hy boundaries 

or numbers in a record of settlemetU or survey, the plaint shall specify 
such boundaries or numbers. 
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4. Where the plaintiff sues in a representative character, 
When plaintiff sues as the plaint shall show not only that he has an 
representative. actual existing interest in the subject-matter, 

but that he has taken the steps (if any) necessary to enable him 
to institute a suit concerning it. 


5. The plaint shall show that the defendant is or claims to 
Defendant’s Interest interested in the subject-matter, and that 

tWn lie is liable to be called upon to answer the 

plaintiff’s demand. 

6. Where the suit is instituted after the exfiration of tlie 
Grounds of exemption period fresaribed by the law of Imitation, 

from limitation law. ^)jg ground upon which 

exeinjition from such law is claimed. 


Plaint.—The ohjont of a plaint is simply toistate tlic grounds and ndief 
upon and in respect of wliieh a suitor se-cks tiie assistance of the Court. Its 
essential paits are : (i) the title, or, as it is soinetiincs called, i.he caption ; 
(ii) the statement; and (iii) the relief; the first of which is referred to in clauses 
(a), (i), (c), and (d) of rule 1, the, second in elausos (c) and (It), and the third in 
clau.se (^). The provi,sions of sect. .fiO which these rules replace was criticized 
as not complete. Thus it has been said it is “ a general rule, and the 
section appears to presuppose that the capacity of parties suing or sued 
should bo alleged in the plaint, but it does not provide for such allega¬ 
tions e.xpresaly. Similarly, in the case of joinder of causes of action, th<^ 
circumstances allowing the joinder should be stated, but there, is no provision 
as to that. There appears to lie no doubt, however, that on the analogy of 
tlio practice of other countries all such facts should be stated in the jilaint, 
notwithstanding the last clause, of sect. .53, clause, (h) (ii), which provides for a 
retiun of the plaint for amendment if it conhains particulars other than 
those mentioned in this section. It is held in the United States that the fact 
of partnership should be alleged in the. plaint, as partnership demands and 
liabilities being joint, such allegation is necv,a,sary to authorize the joinder 
of parties. So, also, the value, of suit and the locality of its subject-matter 
and of its cause of action, and other circnmBtane,eB on which the jurisdiction 
of the Court may depend must be alleged. Thus the Bombay High Court 
Circulars (Chap. I. r. 4) expre,ssly lay down, that in every suit tlio Court shall 
require the plaintiff to state, clearly in the plaint how the value of the suit has 
been arrived at, and that in a suit for the price of goods sold retail, 
tlie plaint should either set out the account in detail, or should bo accom¬ 
panied by a copy of the aocoimt te be served upon the, defendant. 
Similarly, it any law authorizes a suit only after the, plaintiff has taken some 
other proceedings, given some notice, or received leave or sanction of some 
Courf,, 01 ' obtained a certificate of some offic,cr, the, plaint must state that 
those proceedings have been taken, iiotiee given, leave or sanction received, 
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or certificate obtained, aa tlie caae may be.” (1) The amended flection adds a 
statement of the value of the subject-matter. 

“ Shall contain.” —The word formerly used was “ must,” and was lield 
to be a strong impeTative.(2) 

Title. Rule 1, clanseB (a), (6), (c), (of).-—The name should be given, if 
possible, in full and to the extent necessary to fully identify the party. If 
there bo more than one plaintifi, or more than one defendant, the name of each 
must be given. As to oases of agents, assignees, bonamidars, partners, and 
others, see notes to 0. I. rr. 1, 4. And as regards suits by or against Govern¬ 
ment and public offioe,rB,(3) aliens and foreign native rulers,(4) corporations 
and companies,(5) trustees and executors,(6) firms,(7) niinors,(8) and military 
nioTi,(9) see also the portions of the. Code noted. 

“ If a person sues in a representative, or official <‘apa('ity, the capacity 
should be indicated in the title. The same should also be done when ho sues 
merely as a member of a firm, or as seeretary or agent of some corporation ; 
or on behalf of a larger number of jairsons. And the capacity is generallj^ 
indicate.d by adding to the, name of the party a designation d<'noting the special 
character or capacity which he sustains. But the designation may be taken as 
merely descriptio personw, unless it is preceded bj’ the. word ‘ as ’ or some eqruva- 
lent of it.(lO) And the, general rule appears to be that the capacity in whieli 
a party sues or be sinnl should not only be, indicated in the title, but stated in the. 
body of the. plaint abo.” (11) 

To describe tlte plaintifi as residbig in Chitpore Boadin the, town of Calcutta, 
is not a sufficient description of his place of abode; nor is it sufficient 
under this Bc.ction to describe the defendant as formerly of Calcutta williout 
alleging that the plaintiff has been unable to ascertain hi.s place of residence 
more, delinitefy.{12) Where it was contended that the plaint was bad as the 
(daim was set out by G. W. H., manager (of a bank), but the words should have 
been “ The Mussoorie Bank, Limited,” it was held to be no ground for returning 
the plaint, as the intention and meaning of the plaint was clear that the circum¬ 
stances set out applied to tlui bank, and the words w re not capable of any 
other meaning.(13) 


{]) Hukm Cliand, 0. P. C. 5Si. It may, 
however, perhaps confconded that flomc of 
the matters refciTcd to would come within 
clause (f). OHier cases miglit be met hy 
other ]>ovli!in- 1 tiie (lode, as r.g. s. 80, 
which requires a I'liiint to allege the giving 
of notice or hy other tots. 

(2) Shoo Prasad r, Lalit Knar, IH A. 401!, 
405 (1890). 

(3) Ss. 79 82, 0. XXVI1. 

(4) Ss. 83-87. 

(5) 0. XXtX. 

((1) 0. XXXI. 

(7) 0. XXX. 

(8) 0. XXXII. 

(9) 0, XXVIIf. 


(10) Hukm Chand, C. P. C. 587. Thus the 
words “ Deputy Sheriff ” following a person’s 
name were held not to denote that he was a 
party to the suit merely as “ deputy sheriff : ” 
(Ireig V, Olements, 20 Colo. 168 (Amor.). So 
also where the plaintiff described himself as 
15 assignee of D & Co., it was held that the 
oetion was brought in his individual capacity; 
Bntterlleld ti. Macomher, 22 How, ft. 150 
(,Amer.), cited ib. 

(11) Hulcm Chand, C. P. C. 587, 588, 

• (12) lliboR Soloman v, Ahdool Ariji,4 C. L. 
R 360 (1879). 

(13) Mussoorie Bank, Ld. ?i. Barlow, 9 A. 
188(1880). 

* 
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Tlie d(!fi'n(lauti' H name is given in i.lie plaint in the Bame inannei as tlie 
plaintiff's. 

All those titles l»y which a party is generally known ought to he given, 
and it ia not tlie true construction of the section “to say that where a man 
ha.s titles, the claim to which titles cannot rationally be disputed, by which 
he is generally known, all that the Code requires ia that he should be, 
described in such a way” as may be sufficient for idcntification.(l) In the 
case cited, an order rejecting the plaint bee^iuse plaiutifi did not amend it, so 
as to give ttw fidl titles to the defendant, was held to be correct, their Lord- 
ships of the Privy Council observing that “ if a plaintiff, from animosity, 
hum pique, or anything, in fact, but a honti jide dispute as to the right to 
a title, obstinately refuses to give his adversary that title by which he is gener¬ 
ally recognised, the Court ought not to permit or sanction that species 
of insult.” 

M'here a practice existed in the Madras Courts to give as piart of the 
descripl.ion the age as well as i-he. father's name, and these were not given, 
the High Court refused to iuterfere with an order rejecting the pliunt.(2) It 
is not sufficient to deserilie the defendant merely as formerly of Coloolollah 
in Caleutta, without alleging that the plaintiff lias been unable, to aseeri.ain 
his present r(!sid(!nee.(3) Where, a plaint described the. defe.ndant as “ Mrs, 
S. G. B. of Mussooi'io,” and stated that she was cxe.ciitnx of th(! dcce.ase.d B., 
it was held not to be ojren to objection, as it wa,s clear that the defendant was 
stated to bo executrix of the deceased, and the suit was b]|puglit against her 
in that capae.ity.(4) 

There is no provision in the Code, as to how the defendant is to h(! sued 
and named in th<! plaint when his real name ia not known to the plaintiff, and 
f’annot ho ascertained by reasonable, dibge,nce.({>) Names are only used to 
designate persons and as a means of identifying them. The action is not against 
the name, but against the person designated thereby. If tlufreforo the real 
d(!fendant has been properly served with a summons in a fictitious name, and 
he does not appear to defend the suit, a judgment rendered against him in such 
name, will be as effective against him as if his true, name had been given in the 
proceedings in the action.(6) 

It is one of the first essentials of a suit that the parties, and speeiiilly the 
defendant, must he alive at the, time of the institution of the suit. If the person 
named as defendant is found to have been dead at the time of the presentai.ion 


(1) Maharaja of Vijsianagram v. Raja Lak- 
sluni ChoIIaya, 12 B. L. R. 443; fl. c., 18 
W. R. 301 (1872), reversing the decision of 
the High Court in 3 M. H. C. H. 31 {1806). 
Jn this case the Privy (.‘ouncil, though point¬ 
ing out that tho caso was distinguinhahie, 
appeared to (liflapprovc of Kishen Ohand v. 
Megliraj, 12 W. R. 450 (1869), in which 
tho Onu^’t refused to inwist on the inflortJon of 
the words “ Roy Bahadur.” 

(2) Sonmyajula v. Ruvayya, 7 M. Ij. J. 
Rep. 81 (1897). 


(3) Biboc Roloman v. Abdul Aziz, 3 0. L. R. 
mi (1879). 

(4) Musaoorio Bank, Ld. v. Barlow, 9 A. 
188(1886). « 

(5) It is stated in Hukra Chand, C. P. C. 
58!>, 590, that most of the Codes of tho 
Uniteil States allow tho d(‘fendant to bo 
designated by a fictitious name, amending it 
by Bubstifiiting tho true name when dis¬ 
covered. 

(6) Ib. 
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of tbo, plaint, the Oourt will have no jnrisdiciion over it,(l) and must refuse 
to proceed further, leaving the plaintiff to begin de novo against any person 
against whom ho may have a right to proceed.(2) It has even been held in the 
United States that if one of the defendants was dead the judgment will be void 
as against the otlier defendants al80.(3) And the prinei])le appiiars to be of a 
general appheation. Thus Freeman, in his work on Judgments,(4) observes 
that “ no sort of jurisdiction can be obtained against one, who was de.ad when 
suit was commenced against him as a defendant, or in his name as plaintiff; 
and that no judicial record can be made wliich will estop those claiming under 
him from showing that he died before the action w'as begun ; and that a judg¬ 
ment for or against him must necessarily be void.” It is stated (5) that the 
Courts in several States of the American Union have held the. same, even in 
suits against a corporation, commenced after its Ixung dis8olved,(6) though 
the rule does not appear to have been there applied with the same strictness 
in the case of a plaintiff.(7) Thus a judgment in a suit instituted in the, name 
of a party who is dead at the time, the suit is bamght, has been held in some eases 
to be only voidable.(8) And Mr. TSlaek, in his work on ,ludgments,(9) observes 
that “ if an aetioii is commenced in the name of a person already dead in interest, 
or if one of several joint claimants is dead Isdore action brought, it is held that 
the defendant must take, advantage of the fact by jilea in abatement, at, the 
jieril of being estopped by his silence, and the judgmeni. for plaintiff will not be 
disturlied.” (10) 

A description of a pai'ty as insane in the plaint is not evidimec that he 
was excluded from the inheritance by reason of insanity when the succession 
opened.(ll) 

The statement. Rule 1, clauses fe), (b).—A plaintiff when ho files his 
suit must alh^ge the cau.si^ of action in the manner jiresnribed in this rule, and 
must prove! the nenessary allegations in so far as tliej' arc not admitted hj' the 
defeiidant.(12) The whole, object of pleadings is to bring the parties to an 
issue, and tlius to secure that both shall know before the cause, comes on for 


(1) Mohui] (Ihuniler p, .tzconi Oitzee, 12 

W. K. Ar, (ISfi!)), 

(2) Meliaranee Suino Moyei' e. Uykmit 
Cliuniler, 2r> W. K. 17 (IST.'i). 

(2) tVi'is V. ,4aron, 21 South (Mi,sa.) ]{ep. 
7G,2 (Aim'T.); cited in llukm Oliand, (i. P. <J.- 
5S8, from which this note is taken. Jii tlim 
case a jiirlcihciS -’c.iinst the principal debtor 
and the .surefry Iicld void agj,inat the 
former also, aitiiouch the latter alone was 
<lead at thetime of tii institHlionofthc .suit. 

( 4 ) § IM. 

(5) Hukm Chand, f'. P. 0. fi88. 

(0) Taylor ?\ Fllioi.t, .'12 Jnd. .'>88 (Amer.); 
llcid p. irobne,s. 127 Ma.ss. 220 (Amer.); 
(,'rn.slcy r. Hutton. 08 Mo. J!l(j (Amer.): 
Jneohson e, Oampish, 12 S. W. hep. 784 
(Amer.). 

(7) Meril r. Pre.sidenl of Huflolk Bank, 61 


Me., .67 (Amer.). 

(8) Mc.Millan e. Hickman, 36 W. Va. 705 
(Amer.). 

(0) S 204. 

(10) .And this, it is stated, has been 
followed by tbo Hupremo Court of West 
Virginia in Watt v. Brnokover, 3 W. Va. 323 ; 
Barannon, J., observing that “the fact that 
defendant did not know of Iiis death oan 
make no difference as to this point.” 

(11) Ran Bijai o. Jagntpal, 18 C. Ill 
(1890); H. c., 171. A. 173. 

(12) Oano i>. Sidheswar, 4 Bom. L. B. 68 
(1901): and he must include all the existing 
grounds on whicli the suit can be liased, for 
a .second suit, on grounds which existed at 
the time the fimt was brought, will not be 
allowed: Preinanund v. Pam Churn, 20 
W. R. 482 (1873). 
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trial wliat is the real point to bo discussed and decided.(l) The two 
points to be attended to are the form of, and then the contents of, the state¬ 
ment. As to the first, the former section states that the language must he 
both plain and ooncise.(2) This is a matter now dealt with in 0. VI. r. 2. 
The material parts should be stated in a summary form, clearly and 
preoi.sely, yet briefly and succinctly. While a liberal construction should 
he given to pleadings, so as to give effect to their meaning to he collected 
from then’ whole tenor, they ought to be expressed with sufficient definite¬ 
ness to enable the opposite party to understand the case he is called upon 
to meet.(3) To avoid prolixity, the pleader should omit every allegation 
which is immaterial and unnecessary, as also all unnecessary details when 
alleging parts which are material.(4) A certain amount of detail is nc(ie.ssaTy. 
“ Although pleadings must now be concise, they must also he precise.” (5) 

The statement of facts must be with specific particularity, and not by way 
of vague generalizations. As observed by Keed, J., in the opinion of the Supreme 
Court of Colorado in Eobinaon a- Dolores,(6) “ the conclusions of the pleader, 
stated a.s facts, broad generalizations, sweeping and comprehonaive asseri.ions 
of eonapiracy, fraud, mismanagement, and incompetency, cannot he made, in 
pleading, to supply the wants of specific, facts.” 

Thus it is ,a settled rule, that in an action for false and fraudulent, 
inisrcpresentation, the statement of claim should slate the details of each 
alleged misrepresentation.(7) In fact, it is a general rule, that where fraud 
is intended to he charged, its details must be specified; and general allegations, 
however strong, are insufficient to constitute an averment of it. (8) Sec 
0. V. r. f. In the first cited ca.se. Lord Selhorne observed, that “ with 
regard to fraud, if there be any principle which is perfectly well settled, it is 
th.at general allegations, however strong may he the words in which they .are 

{1) Per Jt'Sflul, M.7I., Thorj) v. HoUlBworth, (Kng ) 287. 

('ll. T). G39. (6) 29 Pac. Rep. 750 (Amor.); cited in 

(2) Tn Biflhesliur Pcr.sliad tK Ram Churun, Hnkm Chand, C. P. C. GU. 

rw\. H. R. 25 (1873), at p, 28, Stuart, C.J., (7) yeligmann Young, 1881, Knp. 

said : ‘‘ 1 <io not dcsirf' to apply strict rules of W. N. 93, 

pleading or any iinnccpRsaTy refinements of (8) Wallingford v. Mutual Society, 5 App. 
legal art in order to work out the require- CJa.s. (197; cit(*d in Gunga Narain v. Tiluck- 
ments of onr Gode of lYocedurc, but I must ram, 15 O. 533, 537 (1888); a. c., 15 L A. 
iiwist upon the allegation of all relevant 119; Lawrence v. Norreya, 15 Apjx C'as. 
facts being clearly and coherently stated, ^221. 'I'hc Pan]ah Chief (,^ourt, in its “in- 
audit is, in ray judgment, no part of the duty atruetions to Judicial Officers” (s. 2, r. 8 
of a f'ourt to help litigants by suggesting (Hi.)), kid down “ Plaints containing vague 
what their meaning is in effect, or by infer- and l(K)Re statements of a g(*neral cliaractor 
ring their right of relief from confused state- alleging ‘fraud,’ ‘ coUnsion,’ ‘ docfiit/ ‘ illegal 
nients, which at liost only suggest but do not and fraudulent acts,’ and the like, which am 
distinctly express, the legal claims.” never made to take a definite shape and aie 

(3) Indur Chiinder v. Tladha Kisliorc, 19 frequently impossible to prove, are frcquenlly 

1. A. no, 93 (1892); h. 19 0. 607. admitted. This should not bo allowed. 

(4) Annual Practice, 1905, p. 23G; and sec Where fraud Is alleged, the particular faeis 
Hiikni (Jhand, (t P. (). 591 el fieq., where the showing that it has actually been committed 
subject is mom fully considercfl, and Odgers must be plainly and definitely set forth ; the 
on Pleading. The subject of pleading plaint kung returned for amendment in this 
generally is now dealt with in 0. VI., (tnte. rcH|M‘et w'hen neccasSTy.” 

(5) Per Kay, J., /« re Parton, 30 W. R. 
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Kt^nted, are insufficient oven to amount to an averment of fraud of wliicli any 
(toui-t ought to take notice.” This was cited with approval in the Privy 
Council,(i) by Lord Watson, who said: “ When fraud is charged against the 
defendants, it is an acknowledged rule, of pleading that the plaintiff must set 
forth the particulars of the fraud which he alleges. There can he no objec¬ 
tion to the use of such general words as ‘ fraud’ or ‘ collusion,’ but they are 
quite ineffectual to give a fraudulent colour to the particular statements of 
fact in the plaint, unless these statements, taken by themselves,'arc such as 
to imply that a fraud has actually been committed.” Tlius a jdaint to set 
aside an award must definitely state some fraud or other malpractice of the 
oppositi' party.(2) The decision of Ihe-l’rivy Council cited, was acted upon 
in a case (3) in tin; Bombay High Court, Fulton, J., observing that the plaint 
ougiit, inmiediatel)’ on pros(!ntation, to liave been rcje'ofr'd or returned foi 
amendment, as it did not disclose a cause of action. A charge of fraud itiust 
be substantially proved as laid,(4) and it must be so proved at the hearing 
of the, case, and cannot be reserved and proved in the course of taking 
aeeounts.(5) 

Facts jnusl be. stated as facts. Modern pleadings are merely concise 
statements of i.he facts. InhuenccB of law should not be pleaded. Pleadings 
should not-contain mere arguinejits.(6) A plaintiff f hus cannot aver that 
“ he is entitled to ” jiroperf y, for this is a conclusion of mixed fact and law. 
He jnust state the facts which, in his opinion, give him that title. 'The 
jiiaterial facts only should be jdeadod. But cacb party must alwa}'S state bi.s 
whole (use, and all tlic facts wbicli arc essential to the cause of action, but not 
the evidenee. by which they are to Ix! provo,d,(7) though “ there are many oases 
in which fac(,s and evidem^c are so mixed up as to be almost uiidistinguisli- 
able." (8) In other word.s, only operative facts, as distinguished from pro¬ 
bative or evidential facts, shoidd lx-, pleaded, and, of tlie former, only the 
ultimate facts< 

Tlie plaint should include all tlic exi.s|.ing points on whicli the jilaintill 
can sueoecd.(!)) And a plaintiff is only entithxl to succeed upon the cause of 
action alleged by bim in bis plaint.(lO) It is not, however, neecssary for the 
[)laintiff to state in what form of action he sucs.(ll) 

Wh.'re the. plaint discloses all the facts eonsUluting the cause of action, 
the I'ori.i of the action is immaterial. Thus, in a suit lor inorfgage money and 
interest by the enforcement of the mortgage lien, even if the h 3 q)othccation is 
nut proved, a personal decree, may be given for the amount elainied as damages 

(J) (!urga Naraiti o. Tiluoliram, 15 1. A. (8) JBisJicnSahayer. BeerKishorc, S W. It. 
11!); 8. c., 10 C‘ ■’•'i. . 2>J5(I867). 

(2) Hurchumii L). . r. Hajari Mull, 1 Iml. (7) Amuial Praetioe, 0. Ji), r.-1; sued. VI. 
-lur., (). iS. 12 (1881). r. 2, ante. 

(!!) Ki'ishnaji v. Waiimaji, 18 B. 141 (8) Smith v. West, W. N. (1878) 5.5; 

(lSi)5). Bobcrls v. Owen, 8 T. L. R. 172. 

(.1) Aljdul Hosaeiu r. Tumor, 11 B. 82(1 (9) Hanmor ». Wight, 24 W. E. 348 (Eng.). 

(1887); and the cvideiuie must be eunliued (10) Promanund v. Ram Chui-ii, 20 W. R. 

to the allegations: Kriahnaji r. Wamnaji, 18 482(1873); Donobundhoo r. Kristomonce, 2 

B. 144 (1893). C. 152 (1878). 

(5) Advooatc-Gcncral c, Bai Piinjabai, 18 (11) Sheo Prasad v. Lalit Kuai-, 18 A. 403 

B. 551 (1893). (1898). • 
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for broaoli of the coiitraot to give possession of the mortgaged propei ty; (1) 
the Coui’t observing, in the latter cited case, that it was innnatorial whether 
the demand was regarded in the light of a suit for eompensation in damages 
for breach of the contract, or for money had and received for the plaintiff's 
use, or for money lent. So also, in a suit for rent on a kabuhjat, if the huhihjat, 
is not proved, a deeree may be given for rent at the rate proved to be j)aid 
before tJie alleged kabulynl if there should be evidence of that,(2) even thougli 
that may not have been expressly claimed in the plaint. In the undcr- 
inentioned case (3) this was not done, as there was no such evidence; but the 
h ull Bench said: “ It is in the discretion of the Court to amend the plaint or 
the issues, and to allow it (t.e. the alternative claim for rent paid before) 
to be tried. And wlierc the omission to make the claim in the plaint appears 
to have been fiom inadvertence or by mistake, it wmdd be prope.r to do 
so. A\ here in a suit ftc possession of certain land on tlic basis of a lease gi’anted 
to plaintiff in 1234, it was alleged that the jilaintiff had continued to 
hold it since then as a lessee from year to year, he was allowed a decree on 
the ground of the. facts proved showing that lie had an occupancy right, 
such alternative title not Ireing inconsistent with tlie alleged title under 
the lease.(1) 

Nextly, as to the eonteiife of the statement. A tlefemlant is ent.illed at 
the earJii'st Stage of the hearing l<i obtain the deelaration of tiio Coui'l upon 
the (jiiestiuii whether the plaint discloses a cause of actio]i.(,h) 

Among ultimate ojierative facts, the plaintiff’s title or light which lias 
been infringed must be first stated. The expression “ cmise of acLion ” has 
been undiustood to be used in this .section in its broad sense, as including both 
the infringement and tlio right infringed, which latter must therefore, be set out 
in the statement of the idaintiff’s cause of action. Tims, in a suit for redemji- 
tion of a mortgage, the mortgage must be Btated.((i) In a suit for a declaration 
of title to a property whicb tlie plaintiff admits was sold to the defendant’s 
aiieestors, and to which the plaintiff eaiuiot establish a riglit ivithout setting 
aside that sale, the, plaintiff should allege the circumstances which he relies 
upon for avoiding it.(7) And whore the plaintiff’s right to the tiling sued for 
IS derived by assignment, the fact of the a.ssignment ought to be stated in f.iie 
plaint.(8) A plaintiff suing for poissession of land by redcmjition of the morl.- 
gage, must show in his plaint I he e.xist.ing title he intends or holies to 
prove, and upon which lie relies as entitling him to tlic relief which he. 
Hsks.(9) It is a general principle, that a plaintiff suing for possession must 


(1) Mahesh Singh Ohauharja Singh, 1- 
A :245 (1882); Shoo Naratii r. Jat Gubind, 
1 A. 281 (1882). 

(2) UouHlian Bibco v. ifurray Kvisfco Natli, 
S a U2G. 

(3) Lukhco Kanto Das r. Sumeeruddi, 13 
B. L R. 213(1874). 

(4) Surjoo Pcrsliatl i\ Kasheo Rawni, 21 
W. R. 12i (1873). 

(5) Umamoyoc i\ Raj Krista, 3 C. W. N. 
220 (1880)., 

(f>) Shoo Prasad r. Laid Kuar, 18 A. 403 


(ismi). 

(7) Aziiiiudiu. Kliaii o. Zia-ul-Nis-i, (i B. 
309 (1882). 

(8) Brouko r. Gibbon, 21 \V. Jt. 17 (iH73). 

(9) Parmanand o. Sahib 11 A. 438 
(1889). In the caso cited, I'kigo, U.J., witii 
whom the other Judges concurrod, observed 
that it would not have been sufficient to state 
“ that a mortgage of tho land in question hail 
bwri granted to tho defendaut, or his anot‘H- 
tors, and that they, as tho assignees of the 
mortgagor’s right, wore entitled to redeem on 
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bIiow that at the date of the suit he was entitled to that loliof.(l) It has thus 
been held that the owner of demised land cannot sue to ejoot even a trespasser 
so long as the lease is outstanding.(2) Tho Punjab Chief Court, in its Instruc¬ 
tions (3) to Judicial OlSccrs, laid down that “it should appear in the plaint 
that the persons, if more than one, who sue together as plaintiffs, all, either 
jointly, severally, or in tho alternative, claim the riglrt which it is the object of 
the suit to vindicate.” 

Where tho plaintiff’s right alone constitutes the cause of action, it will 
bo sufficient to allege only that right. Thus, in an action lor partition, the 
plaint should state the titles and interests of the co-tenants, plaintiff', and 
defendant; but it is neither necessary' nor proper to show any deraignnicnt 
of the plaintiff's title.(4) But where the, suit has been necessitated by any 
act done to jeopardize the plaintiff’s right or evidene.*? of it, that act .should 
also be stated. Thus, in a suit for a declaration of right, the plaint should 
specify not only tho title l.() that right, but also the act of interference with 
that right (5) and the ciroumBtunees which ue<'es8itate the applicatioo foi' the 
declaration.((i) Where in a suit by a relative of a minor against his adiuini,s- 
Iraior, the plaint luei-ely stah'd that the conduct of the defendaut wa.s iin- 
irojicr, and that the plaintiff had suspicions that the defendant would waste 
the property of the luinor, but failed to sjree.ify any instance, of mahuusiiliou, 
or to give any reason, plausible or otherwise, for believing that the defendant 
would waste the c,sUite; the plaint was rejeeted.(7) Similarly, in a suit to 
compel one’s ueighboui-B to agi’ec to a particular lino of boundaj'y being 
iiuuke.d out between jflaintifis’ lands and theirs, it must be state.d that they 
have by .some overt act transgressed that boundary.(8) In a suit to have a 
contract cancelled, and tho plaintiff’s deposit returned with damages, tho 
plaint luily alleged that the contract was “ eau.wd by one of the jjarties to it 
being under a. Jiiistake as to a luatter of fad,” and the. High Coui t held that 
as that would not liave made the contract voidabhi, the idaint did not iliselo.se 
a cause, of action, and that it should have, been returned for amendment on 
that ground. (1)) 


tlio ground timt tho morl.g.T.go-dobt liad been 
dischiirgoj by usufruct. .Such a plaint would 
uot show tho obcuiu-staneor oon-stitutiug tlic 
oauso of aot-ion, or when it arose, or, in fact, 
tfiat any causo of action of right to suo 
o.\istod at the conimonccmcnt of tho suit.” 

(1) itaiuanadan a. Palikutti, 21 M. 288 
(ISi)S). 

(2) lliiiis I. VI: .i fliunod, 8 \V. K. 5.b 
(18«7). 

(3) S. 2, r. li. 

(4) PliiU, Code Pleail,, § 324; cited in 
Hukm Cliaud, C. Ih C. OO.o. 

(5J TidcMuliammadi e. Jiwaui, 18'JS, P. ft. 
No. 42. 

(6) Syud Khadim Ali r. Nazecr Begum, 3 
A. H. C. E. 202 (4874). 

(7) Bamodardas v. Utainaram, 40 B. II. C, 
E. 414 (4873); Westrop]), C.J., observing 


that “ tfio ])faiat should specify oiio or more 
aueh acts, or should assign some satrsfaetory 
reason for approhoadtng an injury to tho 
e.stato of the minor by tho administrator.’' 

(8) Amccrooimissa Begum o. Gopai .Salioo, 
22 VV. It. 134 (4874). 

(U) Bayabhai a. Lakluuichand, 0 B. 3.78 
(4885); Birdwtard, J., in tile judgment of tho 
Court, adding, that “ it should eitbor have 
allogod a mistake, common to both parties, as 
to an o.ssentiaI matter of fact, by wiiieb tho 
agmemoiit between them was rendered void, 
and on the discovery of whicii the deposit 
was daimod, or else relief sliould have been 
claunod (if that was really plaintiff’s caso) 
on tho ground that ho had been induced to 
cuter into the agreement by the fraud ef the 
defendant.” 
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Wliore a suit is based ou the actual infriugeinent of a right, the iufringenicut 
and the facts constituting the infringement should also be stated. Thus in a suit 
for damages for injury done, the nature of the injury should be sot out.(2) And a 
suit to fix a boundary should show thai the boundary has been tranBgrcsBed.(3) 
The plaintifE may base his claim on alternative titles which are not incon¬ 
sistent with each other ; (4) as, for example, when a person claims possession 
of certain land by hereditary guzaslUa right, or, in the alternative, by the right 
derived from adverse possession for twelve years; (5) or upon a mortgage 
and deed of sale.(6) And a mortgagor suing for redemption may aver that 
the mortgage money has been repaid, and that if anything be found to be due, 
that he will pay it. (7) But inconsistent titles, it has been held, should not be 
allowed to bo put forward, as, for example, a claim to hold a hat on the gi'ound 
of title by prescription, and of proprietary right to the land where the hat is 
held.(8) In the case below,(9) the gist of the plaintiff’s charge against the. 
defendant was that she never executed a deed of sale in his favour, and that 
the dueuiuent set up by him was a forgery; and it was observed that it was 
not competent to tlic plaintiff to combine with that charge as an alternative 
the wholly inconsistent charge that if the plaintiff executed the document no 
comsideratioii was received by her, or that foaud iiad been pjraetised on her. 
The Bombay High Court has held that inconsistent assertions of laef. cannot 
be permitted in tiu! pleadings, but tliat ou the same basis of facts two distinct 
titles may be put forth.(10) The decision eiled of the Madras Higli Court was 
dissented from by Allahabad High Com't in a case (11) in which the claim was 
for a declaration that a bond was not executed by the plaintiff, or, at least, 
that it was null and void for want of actual and valid coirsideratioii; and the 
Court observed that tlie Code did not authorize the. rejection ol a plaint 
containing prayers for such rebels, and that it was unable to follow the Madras 
High Court “ in holding that a Court ha.s power to throw out a suit on the 
ground that, in its opinion, the plaint sets up two inconristent cases.” It, 
huw(!vor, stated, that if a plaintiff chooses to come into Court on a plaint which 
contains allegations inconsistent with one another, this circum,stance iniglit 
militab; strongly against the plaintiff succeeding in the suit though it would 
not justify tlic Coiut on this ground alone in dismissing it. In England, the 
old i'ulc of pleading (12) was that a plaintiff could uot plead inconsistent facts. 


{'2) Mohenli Chuudur r. Itamdiiuu Pid, 

\V. K. 248(1870); Hukiu Ohand, 0. P. C. 005. 

(.‘1) Anioorooimisaa Bugmri v. Gopil Sabuu, 
22 W. U. lai (1871). 

(4) Woodit Singh r. iluidoo Siugli, 21 
VV. R, 12 (1873); Mt Gulab Kocr v. BadsUah 
Ualiftdui’, 13 C. W. N. 1197 (1909); Lakshmi 
r. Mill'll Itevi, 37 M. 29 (1914). 

(.5) Ib. 

(()) Ramgutty v. Abdoul Ali, 20 W. K. 73 
(1873). 

(7) Butchfliiiiii r. Vumhalti, 24 M. 108 
(1901). 

(8) Rujiih Bijuy Kosbub v. Obhoy Churn, 
10 W. H. 198 (1871 ); in which uaao theCourl 
said the Munaif would ha76 done woU to 


have ixduKod to receive the plaint on his lilo 
at all. In Amecrooiinitisa v. Wooinarooddceii, 
1-1 W. K. 49 (1870), iiowovor, tliu Coui't 
thought tiierc W'as no inuonsiateiiey, but .said 
tliat evttu if thoro wore, it did not sec why tlic 
plaiutill should nut succeed. 

(9) iyappa y. Kamalakshamnia, 13 M. 549 
(1890); folio wing Mahomed Baksh v. Hossoini, 
15 C. 084, 092 {imf; s. c., 15 I. A. 80. 

(10) Ningappa v. ShivapiMi, 10 13. 323, at 
j). 327 (1891) [suit for recovery of iiossossion 
ou allegation of x»artitiou; suit for partition]. 

(11) Jino v. Manon, 18 A. 125 (1890). 

(12) Sco Rawlings v. Lambert, 1 J. & 11. 
458,460; and cases cited in Bagot v. Easton, 
7 Gh. D, I, 4, 6. 
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But the Judicaturu Act lias enlarged the liberty of the plaintifi in claiming 
relief, and it is held that there is nothing to prevent either x^arty from setting 
ux) two or more inconsistent sets of material facts and claiming rohef there¬ 
under in the alternative, (1) and ever since the Judicature Act inconsistent 
defences, such as never indebted and x^ayment, arc daily pleaded. Tt is to be 
observed, however, that there are, differences between the position of a xdain- 
tiff and a defendant. The plaintiff often has a personal knowledge of the 
facts which the defendant may not have, and while it is open to a plaintiff 
under certain circumstances to reserve a ground of claim, a defendant failing 
to insist on a gi'ound of defence in one action cannot raise it afterwards in another 
action at the suit of the same party. The defendants may be complete strangers 
to the transactions and the defences raised may have reference to matters 
not necessarily or probably within their own knowledge. fc!o a Hindu wrote 
his will, devising certain ancestral proxierty to his wife, and on the following 
day he registered it and took the plaintiff in adoption. The testator died shortly 
afterwards. It was found that the plaintiff’s natm-al father was aware of the. 
dispositions contained in the will, and that the testator would not have adopted 
the plaintiff but for the consent of the natural lather to those dispositions. The 
d< fendants who claimed under a gift from the wife had denied the adoption 
in theur written statenumt, and on axjpeal raistid the further xilea that the adoption, 
if any, was conditional on the, xn'ovisions of the will being acquiesced in: held, 
that the defendants were not xn'eeludcd from succeeding on the latter of these 
inconsistent pleas.(2) 

Probably having r(!gard to the scop(! of the Code, the rule, which should 
be followed is that inconsistent and alternative qlainis are allowable if arising 
out of facts which are not inconsistent, and that a plaintiff should probably not 
in any case, and certainly not where the facts arc presumably within his know¬ 
ledge, hi', allowed to x)lead iuconsistfuit facts but should bo calhid uxion to elect 
so that tiie defendant may know what case he has to meet, and that a defendant 
similarly should not be allowed to plead inconsistent defences unless he is a 
stranger to the transaction, and the true state of facts is not within his j)ersonal 
knowledg(!. Thus it has been held that a Mahomedan plaintiff who first claimed 
the property in suit as the heir of his father, on the ground that his mother had 
no title, to it, could not in the same suit eonteud that his daughter had acquired 
a good title to it fr-ora his mother and that therefore he was entitled to it.(3) 

X plaintiff must be limited to the ease wliich he puts forward in the plaint, 
but lie may put forward therein an alteriuitive case from the eonimence- 
ment as the defendant will then know that he has more than one case to meet, 
and will noi le- taken by sm'X)rise.(4) The different titles should be, set out in 
the alternati v for a claimant who has failed to recover xiroperty under one title 
may be barred from bringing a second suit to recover the same proxxirty by a 


(1) Annual Practioo, 1905, p. 237. It is, 
iiowovor, to bo noted that under 0. 19, 
r. 27, tho Court lias power to strike out em¬ 
barrassing pleadings. This rule is now re- 
liroduoed in 0. Vf. r. 16 of this Code. 

(2) Narayansami o. Kamasanii, M M. 172 
(IHOtl). . 

(3) Abdul V. Miakhan, 35 B. 297 (1911). 


(4) Lakshmibai v. Hari, 9 B. H. C. R. 1 
(1872); as to amendment for purpose of rais¬ 
ing an Bltornativo cose, ib.; Shib Kristo 
Sircar V. Abdool Hakeem, 5 C. 602 (1879). In 
Balmakund v. Ualu, 2S A, 498 (1903)i the 
alternative ease was bold to have boon made 
from tho oomuioncomont. 

2 z 





706 


THK COUK OF CIVIL PKOCFLUKF. 


Fjiis'j’ St'iuiD. 
0. 7, rr. l-(i. 


(lificrcnt title.{l) Wliore in an action of ejectment against a tenant liokliug 
over, the lease sued on was inadmissible in evidence for want of registration, 
and the plaint was not ainended to one containing an alternative claim for 
))artiti()n: held, that the plaintiff could not be allowed to fall back upon his 
general title and obtain a decree for partition.{2) 

As to the place where a cause of action must be deemed to arise, se(^ 
notes to sects. 19 and 20, anle. The date of accrual is a question of substan¬ 
tive law; it sliuuld be given as correctly as practicable.(3) In the case cited, 
the suit was fur jxwses.sion, and it was held that the date of the plain¬ 
tiff’s dispo.s3ea.sion must be given as acciuratoly as possible, especially wlnui 
one of the issues was whether he had been in possession wnthin twelve 
years. As to reUnquishmont, see 0. If. r. 2, wnte, and as to set-off, 0. VIII. 
r. 6, pusl. 

Ttichnical objections, however, should not, unless where it is absolutely 
neco,S8ary, be allowed to prevail. Thus where it was objected that a plaint had 
been drawn for rectification of a compromise instead of a decree, it was hold that 
this was a mere technicality, wnce rectification of the decree would follow if 
tlu! plaint was successful.jl) In the under-mentioned case,(5) Couch, C.J., 
said : “ Tlio plaint in this case, is drawn, as so many plaints are, in a very im¬ 
proper manner with reference to the cause of siut, but this Coui't cannot allow a 
jdaintiff to be defeated in bis suit on account of the inqiropor form of the plaint, 
if, looking at the whole of it, we can say what is the cause of suit. Of enursi! 
we are not to allow a plaintiff to succeed iqion a cause of action which is not in 
the plaint, but the language of these plaints is uot to lie read too strictly, and 
wo certainly are not willing .to give effect to any technical objections arising 
upon it.’’ This and similar cases were decided many years ago, and stricter 
rules have been now enacted in 0. VI. A document referred to in the plaint 
is not necessarily a part of it.(6) 

Relief. Rule 1, clause ig). —The object of a suit is to obtain some 
particular remedy or rehef. This is stated in the prayer of the plaint, for just 
a.s the defendant is entitled to know what facts the ])laintiff relies on and 
intends to jirove, in order that I# may meet them, for the same reason he is 
entitled to know what use the plaintiff intends to make of Ids alleged facts; 
and the (lourt should know the nature of the plaintiff’s demand, which, when 
obtained, is embodied in its judgment. In the corresponding provi,sion of tin* 
New York Code, “ judgment ” is Bubstitutedfor“ relief ’’ in order to exclude from 
the plaint prayers for provisional remedies which, it has heon said, need not 
find room in it.(7) Mention need not be made in it of that, which is maebinerv 
for the grant of the relief ])rayed for. Thus it has been held that a demand 
for money will inelude a prayer for its recovery by the sale of the property 
held in mortgage for it,(S) and it is not necessary to mention the sale in tlie 

{1) Donobuiulho Chowdhry fJ. Kristonwmeo (4) Srish (Jhaudra Pal (Jhowdry v. Triguiia 
Dosseo, 2 C. 152 (187(i) Thakoro Jio- PraHadl*alOhowdry,‘iO C. 541 (1913). 

tiharji D. '[’luikorc Pujaji, 14 ii. 31 (1889)1; (5) Kaloc Narain v. Chutider Narairi, 23 

Kalidhuii y. .Sliiba Nath, 8 0. 483,501 (1882). W. R. 228 (1875). 

(2) HatnaUaudra o. Vafuduv,10P.451{l 88f>). (0) T«uli<in v. 0wytlirr, I liourkc,273{ 18G5). 

(3) lioydoaatli Surmali v. Ojuu Uiboe, II (7) Hukiit Oliaiid, C. P. C.-lilO. 

\V. K. 238 (1809). (8) Kttyiuath v. Sadaaiv, 2U C. 805 (1893). 
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plaint. In a suit for contribution, the amount due from each defendant 
should be specified; but where this- cannot bo. done, the ascertainment of 
tlio amount sliould form a portion of the relief sought.(l) A suit, it was held, is 
often brought only for accounts, and a subsequent suit for the balance.(2) 
It is prchirable and more convenient, however, that the suit should Ik; not 
only for an account, but for an adjustment of accounts and for payment of 
tlio balance that may bo found due. This is the usual practice on the Original 
Side tif the Presidency High Courts; and it is specially desirable in regard 
to suits against agents in caa<'s in w'hi(;h, as under Bengal Act VIII. of 18Gf>, 
tin; period of limitation runs from tlie date of the, temination of the agency; 
b<;cau.sc tlie agent may make delay in giving tlie accounts, so that the subse¬ 
quent suit for balance may be barred.(3) The object as to which a relief is 
claimed should be described with sufficient futness, so that there may be no 
doubt or difficulty as to its identification. Thus, where the object of a suit 
is to prevent the plainfifTs rights over certain lands fi’oni being infringed 
upwq the boundaries of the lauds should be, given in the plaint.fl) flee the 
new third riik; in this Order and not<-B to 0. XX. r. !), jhikI. But it has been 
held that a plaiiitiS’s suit did not necessarily fail u^mii the ground that there 
wore no boundaries given in Ihe plaint when tlicy asked merely for a doclaratoi y 
(k'.cree in respect of their title.(.b) And the mere omissioji fioni the sclicdulc 
annexed to a plaint of the boundaries or other specificatioiis of laud will not 
<'xcludc from the operation of the decree matters which arc by name strictl}' 
claimed in the plaint, and referred to as such in the decrec.(6) iSo, also, in a 


(1) Rujaput Kai v. Mahomed Ali Khan, 5 

N. W. P. H. C. R. 2] 5 (I87X). 

(2) Gobind Mohuu v. ShcritT, 7 C. 160 
(1881). 

(3) Shoshi Bhooshuii Pal o. Guru Churn, 7 

O. 89 (1881). 

(4-) Ajoodliia Lall o. Guinani Lall, H C. 
L. R. 134. 

(5) Raj Narain Da.s (?. Cliuwdliry Shama, 3 
G. W. N. 162 {18!)9). 

(6) Shib Narain v. Ram Narain, 20 W. R. 
142 (1873). 'I'lio corresponding auction (26) of 
the Codo of 1869 cxiiressly provided that 
“ when tho claim i.s for land, or for any 
iuterust in land, tiio nature of tJio tenure or 
iiitonjst iiiUHt bo specified; and if tho claim 
bo for laud .i'- ui ’Mh part of a village, or other 
known division, • > fer a house, gardvm, or 
the like, its situalit*i« shall bo described by 
the. sotting forth of houndarics, or in speh 
other manner as ma t suffice for its identi¬ 
fication.” It lias pointed out (ilukm 
Chand, C. P. C. 616) that though it did not 
appear why this jirovisiun had boon omitted 
m the Code of 1882, it was obviously desirable 
to liave regard to it in the preparation of 
plaints, and to so dcscrilie the land to wliieh 
the suit reJalcs, that there might be no 


difficulty in its identification. And it was 
heki under tlmt Codo, that whei-e a snuiU area 
of land within another area W’as olalmed, tho 
boundaries of tho land elaimod ought to bo 
given : Mahomed Ismail v. Dhundur Kishore 
Narain, 25 W. R. 39 (1875); and that in a 
suit fora village, tho jdaintiff should maitu his 
plaint more precise by filing u survey map of 
villages ; Ram IXiyal Khan v. Ajoodhia Ram 
Khan, U 0. 1 (1876). However, where the 
boundaricB of one of tho plot& were not given, 
but dutcrniined by the Amin in the course of 
the inquiry, it was liold that the suit could 
not bo dismissed for tho defect, though tlicv 
plaint might have been returned for amend¬ 
ment ; Jonab Ali v. Golam Assad, 21 W. R. 
187 (1874). Where the plaint did nof. contain 
a a^iecificatioa of tho quantity of land in the 
defendant’s possession, it was held that tliu 
plaint might have been amended, but after 
tlio defendant had ap^roared the suit could 
not bo dismissed on tliat gi'ouud : Syud Reza 
Ali V. Purnanund, 6 B. L. R. App. 84 (1870); 
it was also held sulTicicnt so to describe the 
property as to identify it: Meer Atabooddeen 
V, Khumsooddeen, 18 W. R. 461 (1872). In 
the North-West tJio fields are numbered and 
their position is given, b'. D. N. W. (1857), 
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Buit for obstruction to a private right of way, the plaint ought to show with 
reasonable precision and exactitude theu termini of the right of way and the 
course which it takcs.(l) 

It lias been held that alternative reliefs inconsistent with each other 
may be demanded, there being nothing in the Code against the joinder of 
such roIiefs.(2) In the case cited, the plaintiff prayed to be declared the 
proprietor of tlie whole village, and, failing that, to be declared its occupancy 
tenant; and it was held that the plaint could not be returned for amendment, 
though, if it became necessary to consider whether the second relief could not 
be granted for want of jmisdiction in a Civil Court, the suit might have 
to be dismissed. 

It is usual to insert a pra 5 'er for such fm'thor and other rehef, than the 
specific relief claimed, as the Court may hold the plaintiff entitled to. A plaintiff 
may in such case have relief according to what he has alleged and proveil. 
Thu prai’cr for general relief will support any rehef consistent with the 
case made in the plaint, provided that there is no siu’prisc on the defen- 
ilants, and that tliey suffer no inconvenience by it.{3) Ho under the general 
l)raye,r tlie. Court lias granted an Lnjunction.{4) But uuder a prayer for 
geii'T-al relief a plaintiff is not entitled to any relief which is ineonsistenl 
with his plaint. (5) It must he considered as limited by tlie facts alleged and 
by the prayer for oxjireas rcbef.{(i) Under r. 7 it is not now necessary to ask 
for general relief. 

Relief not founded on the pleadings should not, as a rule, be. granted. 
But where substantial matters which constituted the title of all flic parties 
are touched in the issues, and have Irccn fully put in evidence and formed the 
main subject of discussion and decision in the Coui'ts, the case doe s not come 
within the rule, and a declaration of the righto of the parties, though not founded 
on the pleadings, may bo made.(7) 

Mesne profits.—This clause does not apply where mesne profits arc claimed 
only from the date of the suit.(8) 

Suit as representative (Rule 4 ). —Wliethcr the suit is brought by the 
jilaintiff in his personal or representative capacity must be determined from 
the .statements in the plaint, and not merely from the words indicative of the 
capacity in the title. 8o where the averments in, and the fiaine of, a plaint 


,p. 112. tSomo of t'heso eaaes wore diKcussed 
iiml di.sfinguishcd in Rajnarain Das v. 
('howdliury Shania, 4 C. W, N. 162 (1899), 
ntUr. Notwith.standing the omisBion of the 
provision in the Code of 1859, effect was still 
given to it in the preparation of plaints in 
suits relating to lands, and now clauso (3) 
has been added to the section. And wo 
Luchnii Narain Bhairodar n Hoarc, Miller 
and Co., 17 C. W. N. 1U98 (1913). 

(1) Harris r. Jenkins, 22 Ch. iX 481. 

(2) Kabir Khan v. Khawani, 1887, P. 11. 
41. 

(3) VV’aljiole r. Orford, 3 Vos. 402; acoalso 
Hcim> r. Noel, 15 Q. B, D. 049. 


(4) Kristo Mohiney v. Kally Prosonno, 6 
48.5 (1880); but see Ningappa {Shivappa, 19 
B. at p. 327 (1894). 

(5) Hiralal Muliiek r. Matilal Mulliek, 5 
B. L. U. 682 (1870); so in Jugul Kissoro d’. 
Kartio Chunder, 21 C. at p. 120 (1892), it was 
held that the frame of tho suit precluded tiie 
plaintiff from claiming fiarticular relief under 
the general prayer. 

(6) Debi Dayal v. Bhau Protap, 31 C. at p. 
449(1903), 

(7) Sri Mahant Gobind Rao v. 8ita Ram 
Knshn, 2 C. W. N. 681 (1898). 

(8) Ramkrislma v. Bliimabai, 15 B. 416 
(1«JH>). 
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are such as to affix to the plaintiff a representative character, and to show that 
a cause of action, if any, devolved upon him solely in that character, the omiBsion 
in the title of the word “ as ” between the name of the plaintiti aiul the words 
descriptive of his representative capacity, will not he deemed to nc^gative his 
claiming in that capacity.(l) 

Tlio plaint must sliow not only an actual existing intxTesi, but also tliat 
the plaintiff lias taken tin', steps necessary to enable him to sue. The Indian 
Succession Act of 1865 (sect. 187) provides that no right as executor or legatee 
can he /‘stahlished without probate or letters of administration, and (sect. 
190) no right to an intestate’s property can be cstahlialied without letters 
of administration. As regards, however, Hindus and Mahomedans, neither 
of whom are governed by this Act, the general rule is that fherc is no law which 
ohiigi's a person (daiming under a will to obtain probate.(2) Nor generally 
an^ letters of administration necessary. Upon this general rule, liowever, 
are (^grafted two special proviBions. Sect. 187 lias since been embodied 
ill the Hindu Wills Act, 1870, but it was excluded from the Probate 
Act, 1881. Th<^ result is, that sect, 187 applies to cases governed by the 
Hindu Wills ‘Act, but does not apply to wills executed by Mahonu'dana 
OT by those Hindus wlio are not govcnied by the Hindu Wills Act, and an 
(‘xeentor (d tli<*irs ran sue without taking out probate.(5) Purther, no (lourt 
can f>as.s a decici* against a d<d>1.or (4) of a deceased ptu'son or })rocee<l to 
e.xe<*,ute a decree against such debtor except upon tlte production of probate*, 
letters of administration, or certificate mentioned in the Succession Certifirate 
Act.(5) A certificate may be obtained in respect of particular debts due to 


(1) Iliikm Chand, (\ P. 0. 61U, citing 
Boors V. Sliannon, 73 N. Y. 202 (Amor.); 
Boralzlieiiuor v. Strauss, 7 Civ. Pro. Rep. 225 
(Amor.); Marshall r. Hloslcr. I How, Pr. N. S. 
217 (Amor .); and set' Mnssoorio Bank 
Barlow, !) A. 188 (1887), 

(2) BluLgvansang r. Bieliardas, U B. 73 
(1881); Krishna Kinkur f. Kai Mohun, I4U 

a; (1886). 

(3) Shaik Moosa v. Shaik Essa, 8 B. 241 
(1884) [subject to the provisions of Act 
XXVJI, of 1860, which then took the place 
of the Succession Certificate Act; the suit, 
however, was hdd not to bo for the recovery 
of a debtj. 

(4) In a suit . a person claiming to bo 

entitled to the of a deceased person, 

and for recovery of a debt due to the estate 
and not otherwise: Sriraant Raja v. 
Makerla, 20 M. 102 (1807) [right of succeeding 
trustee to collect]; s. c., 24 1. A. 73. A 
.curator under Act XIX. of 1841, is not a 
person claiming to be so entitled: Babasab 
r. Narsappa, 20 B. 437 (1895); and a plaintiff 
docs not require a certificate where liis claim 
is for family property by survivorship; 


Jagmoliandas v, Allu Maria, 19 B. 338 (1894); 
Patoshuri v. Bhagwati, 17 A, 578 (1895); 
Subramauiaii v, Rakku, 20 M. 232 (1897). 
Fupthor, the suit must be in respect of a debt: 
Subbanna Munekka, 18 M. 457 (1894) 
[suit for damages for wrongful detention; 
but sec Torregrosa v. Pragji, 16 B. at p. 521 
(1892)1; Habju v. Noordin, 22 M. 130 (1808) 
[unliquidated claim not debt]; accrued 
during lifetime of deceased : Ranchordas v. 
Bhagubhai, 18 B. 394 (1803); Baid Nath v. 
tjliamanand, 22 C. 143 (1894) [decree for sale 
not a deerco against debtor for payment of 
bis debt]. A certificate may 1x5 granted in 
respect of a specified debt, In re Indarraan, 

18 A. 45 (1895), but not for the collection 
of part only of a debt Muhammad v. Puttau, 

19 A. 129 (1896). 

(5) Act VII. of 1889, held not to apply to 
proceedings instituted before the Aet t 
Ammanna r. Gurumurthi, 16 M. 64 (1892); 
but see Fateh Chand v. Muhammad Baksh, 
16 A. 259 (1894); dist. this ease. The Act 
appdi^ to suits in a village Munsif’s Court: 
Rasibi i>. Olaga, 21 M. 115 (1897). An 
application by the representative of a 
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a deceased person, as distinguished from probate or letters of administration, 
which create a repTesentative title to recover all the efieots of such jK!r8on.(l) 
It is not necessary for the inslitiUion of a suit that tlic plaintiff should li.ave 
taken out a certificate under the Succession Certificate Act..(2) The Act, 
however, enacts that no Court can “ pass a decree against a debtor of a deceased 
person for payment of his debts to a person claiming to be eutilled to the effects 
of the deceased person or to any part thereof” unless lie lias obtained 
a certificate under the Act. The Courts have construed this provision so as 
to hold that, unless the certificate is produced, a decree may not be p!is.scd 
oven with the defendant’s consent; (3) nor in a .suit in which a partner of the 
deceased has joined the legal representative of the latter; (I) or oven 
when the suit is brought solely by an assignee of the legal represen1ative,(5) 
for the assignee is in no better po,sition than the n,s.signor. It is quit e sufficient, 
however, that the certificate is obtained and produced in the Court after the 
instifiUtiou of the suit during the course of the proceedings. And this is so 
also in the case of a suit continued by a legal rnpre.seutativc. Administration 
is not necessary for revival.(6) And where a cerfificate was granted by a Court 
in a native State, and a true copy of it signed by the J’oliliciil'Agent of the 
State, and stamped with the court-fee required by the Court Fee.s Act, was 
produced by tlio plaintiff, but there w'as nothing to show that the Political 
Agent intended to grant a certific.ate under the Succession Certificate Act, it 
was held that though a decree should not have been granted, yet time slioidd 
Jiavo been allowed for the prodnefion of a proper ceriifieai.e.fT) It is doubtful 
whether the Act applies to the case of a person who 1ms been .substituted as 
plaint iff for one wlio, having taken out a certificate, 1ms died pending tlie suit.(8) 
See also next, paragraph. 

Defendant’s liability to be shown (Rule 5).—A suit ngarnst Mrs. 
S. Ci. 15., Mussoorie, which stated in the body of the plaint that .she was executrix 
of t lie debt,or, is a suit agaimst her as e.xecutrix.(9) Where a defendant is liable 
ns a representative of anotlicr, the fact of ids liability as a representative 
should be stated clearly in tlie plaint; as the effect of a sale in execution of 
a decree is limited t.o tlie jiidgment-debUir's interest, where it does not a 2 )pear 
on the face of the proceedings that he was sued in a representative eapacify; 
and it is only in eases where it is nianifc.st tliat the judgment-debtor must 
have been sued as a representative, that a sale in terms of the interests of the 
judgment-debtor is .allowed to convey the interests of other persons.(10) 

jndgmont-creditor to obtain a i-ertificato (6) Torregrosa ». I’ragji, lb B. .'iJt) (1892). 

midor this Act ia not a step in aid of exn- (7) Alanasing v. Ainad Knnhi, 17 M. J4 

ention within tho nicaiung of tho Liinilatiun {1894). 

.Ant: Arnrga,paArnduvalap]in».Bosawantrao, (8) Bakl Natli r. Shamanand, 22 14.7 

77 B. (1917). (1894). 

(1) Kuruppasami e. Vichn, l.'i M. 419, at p. (9) Mnsanorin Bank *. Bavlow, 9 A. 188 

420 (1891). (1887). 

(2) Kaniinatlii v. Mangappa, 10 M. 4.')4 (10) Nngonderchundor Glioso v. Kaininm; 

11897). Das'iee, 11 M. 1. A. 211 (1807); Baijiin 

(7) iSantaji r. Ranji, 1.7 B. 107 (1891). IJoobcy v. Brij Bhookiin, 2 1. A. 277 (1877); 

(4) Ri ni Narain Ram (thunder, 18 0. 80 r)tx*ndyat Lai v. .Tugdeop Narain. 4 I- A. 247 

(1891). (1877): Imki Mahto r. .Agiiorec, 7 (’. Ml 

(7) Karnpiiasami )■. Piilni,1.7M. 419(1891). (1880). 
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Tho liability of the legal roprcsontative of a deceased debtor to be sued is absolute, 
and not dependent on the. assets having come into his hands; it being 
sufScient to give a decree against him that there are assets of which he 
may have become possessed, though he will be liable under the decree onlj' as 
a legal ropresentative.(l) A decree obtained against a brother and an aunt 
of the deceased debtor, and proceedings taken in execution against them, will 
give to the plaintiff no title to the property forming the estate; and if after 
the sale a person takes letters of administration to the deceased, he will be 
entitled to the proceeds of the sale in execution held by the Court, in preference 
to the decree-holder.(2) In Baswantapa v. Eanu,{3) it was held that a decree 
against a person who is not an heir of the deceased, and even a sale 
in execution of such a decree, can give no right to the decree-holder, or to 
the purc.haser at the execution-sale, to the property which belonged to the 
deceased or to his real heir or legal representative. In a suit by a creditor 
against tlu' e.stiite of a doce-ased debtor who has died leaving a will, his heirs 
ill Intestac y do not ropre.scnt his estate, and the suit is had unless the estate 
is repro,sonted.(4) If a Hindu sues as representing a joint family lie should 
state it in tlie plaint.(5) And a widow, if sued as representative of her 
dceoased liiisband, should be so doscribed.(C) And this is a general rule 
where a person is sued as a representative, as wiiere defendants are sued as 
representatives of a lat'wad.{'i) A decree against a Hindu widow may hind 
a son adopted during the litigation, but not brought on the record.(8) On 
the death of one nieiiiber of a joint Hindu family subject to Milakiliara law. 
Ilia widow cannot rejirosent him so as to make the join! properiy liable to his 
debts.(9) As to widowV estate in inoveabies inherited from her husband, and 
the liability of sueb jiroperfy for her debts after hei deaili, see below.(10) 

Limitation (Rule 6).-—This rule recognizes tlio principle, tliat a 
plaintiff must not only sliow that he has a title, but that lie. has a subsisting 
title, wliicb he lias nut lost by the jirescriptive si'etioiis of tlie .Limitation 
Act.(11) It lias been saidl.hat under this provision, a plaintiff cannot t ake advan¬ 
tage of any ground of exemption from tlie law of limitation wbich lias not been 
set up ill the. plaint. (12) But it has been reeeiitly held that this is not an inttexible 


(1) Baya|)pa (JlicUi AH Sahib, 2 M. H. 
C. K. 330 {]80r») : (*i"dimrlal v. Hai SItiv, 8 
a 300 {I8H4). 

{2) Suldi Namian v. Kt'niiirk, 4 A. J02 
(1882). 

(3) 9 B. St! ; I S,s:»). 

(4) iVlataiipiiii tUiooiicymoiiey, 22 (I 0()3 
(1895). 

(5) Oan iSavani < Narayan, 7 B. 407 
( 1883 ). 

{(i) Srt* Oirdharlal Bai Sliiv, 8 H. 30fi 
(1884); Mahtio /•’. Aghoroe, 5 O. J44 

(1879). 

(7) Sankaran r. Parvatlii, 12 M. 434, at j». 
437 (1889); but a decree against a manager 
for a debt due by the family has Ijeen held to 
IOihI tlie rest; Hari Vithal r. .fairam VithaJ, 


14 U r»97(18J)0). 

(H) Hari Saran Bliubane.swari, 10 40 

(1888); 151. A, 195. 

(9) Plioolbtw Koonwur v. Jialla Jogofibur, 
1 f!. 220 (1870); 3 1. A. 7. 

(10) Baidamna?’. Bhaishankar, Hi B. 2.33 
(1891). 

(N) Secretary of St ate v. Vira Bayaii, 9 M. 
375 (1880). It. is not Hufficiont to nay the 
Aet does lutt ajjply,’* or that “ the case has 
betMi taken out of thci Act.." 3'be facts should 
be stated. Sw Forsyth v. Bristowe, 8 Ex oh. 
:*5o. 

(12) Jogeeliwar Hoy t’. Uajnarain Mittor, 3! 
0. 395 (1903); K (*.. in first Court, 7 C. W. N. 
051; foil. Delhi Jagannadha How e. Hrun- 
flavanam Seshayya, 17 M. B. J. 281 (1907). 
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rule. If tlu! [iLiint shows the gi-ound of exemption, tlie requirements of tlie Code 
are satisfied; but the plaintiff is not precluded from taking another and an 
inoonaistent ground to get over the bar of limitation if lie believes that the latter 
is the true gTound.(l) 

7 . Every flaint shrill state, specifimlly the relief which the 
Relief to be specifi- 'plai'iii/iff claims either simfly or in the alterna- 
caiiy stateit. .jj g]i(ili jjgf /jg rwccssary to ask for 

general or other relief, which may ahvays he given as the Court may 
think jml, to the. same extent as if it had been asked for. And the 
same rule shall affly to any relkf chimed by the defendant in his 
mitten .statement. 

Relief.'—This rule, is new, and is taken ft'om English 0.20, r. G. The plaintiff 
should always claim in the oiu; action (‘.very kind of relief to which he is entitled— 
be it damages or .an Injunction, a declaration or a receiver, for la; will not be 
allowed to bring a second suit on the same cause of action to obtain relief w]ii(;li 
li(i might have obtained in the first a(ition.(2) A Court in refusing a decree for 
.specific. )i(!rfonnance may give a decree for the rofnnd of fihe deposit with interesl., 
though tlic plainliff liad not sought this alt(!Tiiat.ive relief.(:i) In a suit lor Ihe 
sale of mortgaged ])ro|ierty, the Court may (in certain circumstances) pass a decree 
for redemption.(I) As regards prayer for general relief, see, nofe'S to preceding 
rulc.s. 


8 . Where the plaintiff seels relief in respect of several d,istincl 
Relief founded on claims OT causes of action founded upon separate 
separate grounds. distinct grounds, they .shall be .stated, as far 

as may be, .separately and distindly. 

Separate grounds. --'I'liia I ule is new, and is tiie. first sr'nfenee of English 
0.2(1, r. 7. 


9 . (1) The plaintiff sliail endoTse on the. plaint, or annex 
Procedure on admit- tliei'cto, a list of the docninients (if any) which 
ting plaint. Pe lias produced along with it; and, if the 

plaint is admitted, shall present a.s many copies on plain paper 
of the plaint as there are defendants, unless the Court 
by reason of the length of tlie plaint or the number of the 
defendants, or for any other sufficient reason, permits him to 
present a like number of concise statements 
01 the nature of tlie claim made, or of the 
relief claimed in the suit, in whicli case he .shall present such 
statements. 


1) Hi igiie. Heramba, 130. L.J. 139(191(1). 0, W. N. IW (1912). 

(2) See Ann. Pr., mitc.s on this rule. (4) Salki.sen Lai e. Tape.sur, 17 0, W. N. 

(3) Raghn Natii v. Chandra Protap. 17 219(1911). 
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(2) Where the plaintiff sues, or the defendant or any of the 
defendants is sued, in a representative capacity, sueh statements 
shall show in what capacity the plaintiff or defendant sues or is 
sued. 

(3) The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond with the plaint. 

(4) The ehief ministerial officer of the Court shall sign such 
list and copies or statements if, on examination, he finds them 
to be correet. 

“ Concise statements.”—Act VTII. of 1859, seot. .98. For forms of con¬ 
cise statements and Register of civil suits, see Schedule IV. of the Code of 1882. 
As to separate regishu's for suits between landlords and tenants, see sect. 146, 
Act VIII. of 188.5 (Bengal Tenancy), and sect. 66, Act IX. of 1883 (Central 
Provinces^ Tenancy). 


10 . (1) The plaint shall at any stage of the suit be returned 
„ , ^ . to be presented to the Court in which the suit 

H.u,n, O/PUIM. ,],ould Jmve. been, wMiMed. 

(2) On returning a plaint the Judge shall endorse thereon 
Procedure on return- the date of its presentation and return, the 
ing plaint. name of the party presenting it, and a brief 

statement of the reasons for returning it. 


When plaint may be returned.—The words of the nihi are im- 
perativ(;.(l) Ttie section which this rule replaces did noi., however, state 
at what stage of the suit the order could be made. The section itself was 
differently construed as applicable, to any stage of tli<“ suit, and as referring 
mtucly to the time of presentation. The Calcutta High Court h(>ld that its 
provisions might bo put in force at any stage of the hearing, and that it is 
noi, limited to the time of presentation, or lieforc the defendant has been called 
on to .state his case, for the objection, if to valuation, would not appear 
upon the face of the plaint itself, but would naturally come from the defen¬ 
dant. Therefore, a Court was held to have erred which, after hearing the 
evidence on both sides, found that the suit had been undervalued, but instead 
of returning M>.> jdaint dismissed the suit.(2) It has thus been held that the 
plaint .should i,' returned, and the suit not dismisse.d after evidence in the 
first Court; (3) am! after trial in the first Appellate Court, or even in the High 


(1) Bhadeshwar v. Gaurikant, H C. 834 

(1882); Muttirulandi v. Kottayan, 10 M. 211 
(1887). , 

(2) Bhadeshwar v. Gaurikant, 8 C. 834 
(1882). The contrary was held in an early 
case under the Code of IS-IS, it being deter¬ 


mined that the suit should have been dis¬ 
missed : Shaikh Muzhur v. Musst. Basoo, 8 
W. R. 46 (1867). 

(3) Ram Gutty o. Goonomonoo, 11 W. R. 
177 (1869); Kartiek Nath u. Roy Nunde- 
put, 23 W. R; 263 (187.5). 
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Court itRelf.(l) The same views were ontertaincd by the Madras High Coui‘t.(2) 
The Bombay (3) and Allahabad (4) High Courts hold, that while the section, 
corresponding to this rule, only contemplates the return of a plaint, should 
error be patent when it is first presented, yet there was nothing in the Code 
which for))adc the return of a plaint at a later stage after the plaint has been 
admitted and the trial begun, or even concluded, it being a general principle 
that a Court, on finding, whenever that may be, that it has not jurisdiction, 
should decline, to proceed further in a cause placed bidore it. The shape, however, 
in which a suit is originally instituted is the test of jurisdiction, and a Court, aft<T 
oxiiroising jurisdiction by amending the plaint, cannot afterwards aver want 
of jurisdiction witli regard to tlie plaint so amended.(!3) TJic woi-ds “ ai any 
siatjeof the hearing " liave now been inserted and re move all doubt on tlie question 
raised in tlie (iuses eitcid. 

The fornn^r soidioii was held, liowevcr, not to apply to High Courts in 
tlie exercise of their original jurisdiction. The practice on tlic Original §ide 
of the Iligli Court at Bombay lias Iicen to r<5tain a plaint wlien further 
])roceedings in a suit have been stopped for want of jursdiction, and a plaint 
is not returned except when, on priisimtation, the Jiulg(‘ is of opinion tliat it 
diaolo.so.s no cause of aeiion, or, it appears to liini, that the suit ought to be 
brought in another Court.(G) A similar practice jirevails in ilie (hJentta High 
Coini. 

It was lield, prior to tbe Limitation Act, that the date of a suit must be 
taken to be tliat on which the plaint was originally filed, and not that on whieh 
it wa.s filed in another Court as a plaint returned to be filed in thai, Court.(7) 
It lias be<‘n Indd that wlieni a Court roturms a idaint under lids rule the (h)urt 
i.o which the plaint is afterwards pre8ent<‘d is liound t.o giv<; oj'edit for the, fee 
lovhul in the first iMstanc<‘.(8) When a plaint has been returned the suit when 


(1) MiiHst. Edoo V. Shaikh Hefazufc, 13 
W. Rr. .TO (1870); Proaarl l)o.sa MuUick, 7 

157 (1881); Joynath R.oy v. LjUI Haha> 
(lur, .H (J. 120 (JH81) [it is, huwpvftr, to l)o 
noted that in thifl oaso the lower Court both 
disniissj-il fho suit and returned the plaint] ; 
R. c., ]0 C. L. R. 140; MoHhingan v. Moziwi 
Sajad, 12 0. 27] (1885) [whieh dealt also with 
the cjneslion of costs], Jn liCdgard v. Bull, 0 
A. 191 (ISSO). tho Privy Council stated that 
tliG Court should have given the plaintiff tho 
altornativ<‘ of having his .suit dismissed or of 
witlidrawing, with leave to bring a new 
action. 

(2) Khimji Puru.sliotum, 7 M. 171 
(1883); Kandu p. Konda, 8 M. R2 (1884); 
Chandii)'. rvnmbi,9M. 208(1885); Najamma 
e. Suhba. il AT. J97 (1887); even if the 
pro|>er Court of [irosontation is a Rov<‘nue 
(’omt: Muit.inilandi v. Kottayan, 10 M. 211 

1887). 

(3) Pralhakarbhat r. Visliwambhar Pandit, 


8 B. 313, B, (1884) [(;vcfruling Jagjivan r. 
ATagiluni, 7 U. 487 (1883)]; Rafiaji v. Tijrksii- 
mibai, 9 Ik 20(i (1881); Bai Makhor v. 
Bnlakhi Chaku, 1 ik .^38 (1874); Vasudev v. 
Narayaii, 4 B. (>12 v. (1878). In Bid Aiiirit 
r. Hanbhai, 8 B, 380, il. was held tliat the 
lii>it-mentioned ruling <lid not govern tlu' 
cast> where deeree.s had been pa.s.'^cd on 
the ])laiat. 

(4) Abdul Banuid v. Bajendro Kishor, 2 A. 
357 (1870); see Klioosliul v. Palmer, i Agra, 
280 (IStMl). Jn AJidlii Lai r. Mazhar Hossein, 
7 A. at ]». 245 (1884), it was pointed out that 
tho wonls “on or Ixjfore tlie first, hearing,” 
are not in tliis action, ^ 

(5) Motalihai v. Surat Municipalit-y, 20 B. 
675 (1895). 

(6) Bai Amrit v. Hanbhai, S B. 380 (1884). 

(7) Khellat Chundcr v. Nu-sseebunniHsa, 16 
W. R. 47 (1871); see h. 14 of tlio Limitation 
Act. 

(8) Visweswara p. Nair, 35 M. 567 (1911). 
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presented to the proper ronrt is a new suit and not a continuation of tlie former 
procecding.(l) 

“ Should have been instituted.”-—In the Code of 1882 specific cases 
were mentioned in wliicli tlie Court might return a plaint. Wlicre, however, 
a lower Court rejected a suit, but refused to return a plaint on the ground that 
the case did not fall within the provisions of this setdion, it was held, on 
appeal, that the circumstances of the cas<! came within clauses {a) and (c) of thi^ 
corresponding scctit)n of the Code of 1882 ; hut even were it not so, in ev(u-y case 
where tlie Court has no jurisdiction to try the suit tlie proper procedure was to 
return the plaint.(2) This is now made clear, the second set of italicized 
words in tlie first clause lieing suhstituh'd in lieu of the sjieeifie clauses («), (h), 
(c) of the last Code. 

■ Appeal.- An appeal lie.s under 0. XLTTI. r. 1 {a). Under the circum¬ 
stances of till' case cited, (3) a party was held estopped from ajipealing against 
an order returning the jilaint. 


11. The plaint .sliall be rejected in the following eases :— 

/fUecnoao/plaint. whre ii does not disclose a came of 

acllmi; 

If)) where the rehef claimed is undervalued, and the plaintiff, 
on being requited hy the Court to correct the valua¬ 
tion witiiin a time k) lie. fixed hy the dourt, fails to 
do so ; 

(c) where the relief claimed is propeidy valued, hut the plaint 
is written upon paper insufficiently stamped, and the 
plaintiff, on being required by the Court to supply 
the reijuisite stamp-paper within a time lo be fixed 
hy the (lourt, fails to do so : 

{d) where, the suit appears from tlie statement in the plaint to 
he ha,rred hy any lawn 


Applicability of rule.—lt, was held that clauses (1) and (c) did not 
.apply to High Cou!'t.s in the excre.i.se of their ordinary or extraordinary 
original civil jurisdietion,(4) An opinion was also expressed that they did 
not ajijily to the Higli Courts in their appellate jurisdiction.!.')) But sect. B82a 
was, since tliat dei.ision, .added to the Code of 1882 hy Act VI. of ]8n2. Roe 
now sect. 149, mitr. 

Rejected -Cl,au.se, (a) is taken from sect. 5.3 of the last Code. The 
Court must sei- vd ether ,a cause of action is disclosed in the plaint. Firstly, 
as to irhe mode in v lieh this is 1,o he_done. Apparently this is to he, ascertained 
from a re.adiug of the plaint itself. The Code of 18.59 provided (G) for rejection, 

(1) Afoliidin Kowtliiui v. Nalla|)enimnl 0. L. J. CNO. 

Pillai, 21 M. L. J. 1900 (1911). ( 4 ) And see now O. XLIX. r. 9, imt. 

(2) Laflliaji )'. Kari, ! Horn. L. R. 170 (6) Balkaran Rai n (lohinil Nath, 12 A, at 

(1899). p. 149(1890). 

(H) Beni Mudbnl) Ua,-) r. .Tolomlra Mohiiii (0) S. 32 (n). 

'I'a^ose, II V. W. N. 70.5 (1907); a. e., 6 
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if upon tlift faro of the plaint, or after questioning the plaintifi,(l) it appeared 
tliat there was no cause of action, or that tlie right of action was barrcd.(2) It 
was held that for this purpose the Oourt should not refer to documents or facts 
not .stated in nor annexed to the plaint (a ruling which equally applu s now), 
nor ascertained by it (under the practia; which then prevailed), by interrogation 
of the plaintiff.{3) 

The Court has then merely to see whether there is a question to ho tried. 
Th(* rule docs not contemplate any forms of action, but requires only that a 
plaint should contain facts describing a cau.se. of action, and a plaint that does 
so must be lieard.(4) The facts must he so alleged that all the constituent 
facts may bo implied, and unless this is so there will bo no cause, of action dis- 
closed.{5) A cause of action is deemed stated whenever sufficiimt facts to sustain 
an action can he fairly gathered from all the aviuments in the complaint, 
though the stabiment of them may he argumentative, and the comjilaint deficient 
in technical language.” (f>) TnsufEeiency can only be sustained “ when it 
appears that, admitting all the facts alleged, the complaint presents no cause of 
action whatever. It is not suffieient that the facts arc imperhiotly or informally 
ave.rred, or that the pleading lacks defmitejM'Ss and preoision, or that the materia I 
facts are argumentatively averred.” The plaint, is deemed to allege what can 
be implied from the allegations thendn by reasonable and fair intendment,.(7) 
Ho a cause of action will be considered disclosed if there arc suffieient facts slated 
to warrant an inference as to its existence, even tiiough all the facts const,it,uting 
it may not l)e expressly stated.fS) 

A plaint may be rejected if it docs not disclose a cause of action against 
any of the defendant s, unless the plaintiff amends by striking off the name of 
that defendant ;{9) and if it is presented by a person not authorized to do so,(10) 
The Court, however, cannot reject a plaint on the ground that the plaintiff is 
not likely to .succeed; (11) not on any ground exec-pt that of want of cau.sc of 

ISiH, R H. No. 1] ; citeil llukni Ohamf, 

C. 625. 

(5) Hukni Ohand, (>26; Ramasaini S<“J- 
lattaminai, 4 M. :i75 (188]). 

(G) lb., citing ZabriKkic /■. •Smith, 13 N. 

322 (Amer.). 

(7) lb., citing Mario r. (ian'inon, 83 N. V. 
23 (Amer.). 

(8) RamaHami Ayyan v. Ranm Mupan, 3 
M. H. C. K. (1867), whore the statoment of 
the Hubject-mattcr imporlod that the charge 
waa false to the knowledge of the defendant, 
though there was jio express allegation of 
malice and want of roafionable and proper 
cause. 

(9) Shridhar Hari i’. Chima, 10 B. H. (J R. 
17 (1873). 

(10) Venkatrav v, Madhavrav, 11 B. 53, 
56 (188G). 

(11) Lakshmi v. Tikaram, 1 A1 H. 0. R. 
240 (186,3). 


(1) See Man Gobind v. Umblka Mon«*, 
]6 \V. R. 218 (1871); Girdharlai n Jagan- 
uath. JO li. H. C. R. at p. 185 (J873). In 
Gunga Narain r. Tiluokram, 15 0. at p. 537 
{1888), the Privy (Jouncil hold, in a case under 
the present Code, that the Subordinate Judge 
rightly examined the plaintiff’s pleader to 
ascertain whether he was in a position to make 
an amondmont wiiich would introdiieo a 
cause of action. But see as to this, post, 
p. 774. 

(2) See Udaya v. Nayar, 1 M, H. C. JR. 322 
(J 863), whore the plaint was held not to show 
on its face that it was baiTed; and Ghetti v 
Sundaram, 2 M. H. C. R. 51 (1864), in which 
it was hold that a Court might reject a plaint 
as barred even though it has been registered; 
such an act Ixfing of a ministerial nature only. 

(3) G rdharlal v. .Tagannath, 10 B. H. CL R. 
182 (1873). 

(4) Muhammad Sharif v. Shamshor Khan, 
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actioii.{l) The existence or non-existence of a cause of action depends on the 
proviisions of the substantive law applicable. If the jdaint discloses a cause 
of action, but it is barred, it should bo. rejected under rule 11, clause {d). If no 
cause of action is disclosed, the plaint might have been rejected under the last 
Code, if this was done, before the issues were settled. Eule 11 contains no 
limit of time. And the order nia}' apparently be made at any time. The plaint 
should not bo returned for amendment.(2) There would, hoffover, appear 
to be no objection to the Gom’t amending itself the plaint on the spot,(3) 
though in a large, number of cases this may not be found to be practicable. 
According to the practice of the Original Side of the High Court, the 

sufficiency of a plaint is allowed to be discussed after it has been filed, on an 
application made by the defendant fo take it oif the filo.{4) It was hold 
undi-r th<: last Code that the original Court might not reject or rctmn a 
plaint for amendment alter the settlement of the issues, but where it had 
proc,c<;ded to the trial of the suit should dispose of it on the morits.fr)) If a 
plaint is not rejected bdore settlement of issues, and it is then diseovered not 
to allege a cause of action, the Court should either amend it under 

clause (c) of sect. •'>3 of the last Code, or determine the. case on the 

evidence.(C) In the, latter event it would, if the plaint and evidence disclose 
no cause of aidioii, dismiss tin; Buit.(7) If the ])lainl does not disclose 

a cause of action, but the Coui’t does not reject it on that ground, an objection 
may be taken for the first time on apjical; (8) though if the appeal is from a 
decision on the merits, the Appellate Court cannot dismiss the suit simply on 
the ground that the ])laint discloses no cause of action, if such a cause is shown 
hy the evidence on the re(,ord.{9) Nor can the Appellate Court dismiss a suit 
merely on the ground that tho plaint does not show how far tho several parties 
sued for contribution are individually liable, if the evidence produced i.s 
enough to determiuo that. The real test in such cases being whether the 

(1) As where a plaint asks for a money seem to imply return, a.s to which, see last 
decree arrainst tho morligagor and the mort- Code. 

gaged proixjrty only is liable: XJmasun- (4) (lubind Chandra v. (langa Lhyc, 7 

(lari V, Umacharn, 0 II. L. U. Ajip. 117 H. L. It. at p. 1135 (1871). 

{1871). Under the Code of 18.59, however, (5) Lamialar Has v. Copal Chaud, 7 A. 79, 
the Courts rejected phints for misjoindor : 1'. H. (1881); Kishna Ram r. Brakmiui, 9 A. 

Raja Rem v. Luehinun Rershad, 8 W. R. 15 231 (1887); contra, Modh(j e, Longre, 5 B. 

(1857); s, c., II. L. R, (if. B.) 731 ; whereas 609(1881); IVabhakarbhat e. Vishwambhar, 

now it should return for amendment as also 8 B. 313 (1884). So far as the power of the 

whore the plaint is obscure (sec Mahome<l r. Court itself to amend at any time which Is 

Potun, 20 W. R. J47) or prolix (Bishen referred to in these oases, this was sottfed 

Sahaye e, Beci \ ‘-here, 8 W. R. 295 (1867)). by ulauso (r), introduced by s. 9, Act VTI. of 

In Luckymonee tJi.-.,sio v. Khottor Coomary, 1888, into tho last Code. 

2 Ind. Jur. N. 8, 11, 11867), tho plaint eon- (6) As to tho latter course, see Ranisami 

sisted of only two counts, and tho first did r. Ramu, 3 Al. H. V. R. 372 (1807). 

not show the subject of tho claim without ( 7 ) Sec Nui'din v. Alavudin, 12 M. 134 
reference to a schedule and the second did (1888). 

not show a right in tho plaintiff. (8) Sco tkjlvin c, Elias, 2 B. L. R, 212 

(2) Nagar MuU v. Maophorson, 3 A. 766 (1869). 

(1881). (9) Shah Ahmed v. Tarco Rai, 7 C. 313 

(3) See Gunga Narain v. Tilueki'am, 15 {1881); Golam AU t>. Euttick Chundor, 10 

C. at p. 536 (1888), where it is added “or w. R. 460 (1868); BakUtawar Bogam v. 

within a reasonable time ; ” but this would Husaini Khanam, T. G., 19 U.L. J. 477 (1914). 
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Judge, after the adjudication of the case, can pass a decree which shall operate 
as one against each party sought to be made liable for his respective quota.(1) 
Where the plaint does not disclose a cause of action the proper order to be passed 
on appeal, where the suit is dismissed without taking evidence in the first Coui't, 
IS to reject the plaint and not dismiss the suit so that the plaintiff can present 
a fresh plaint if he subsequently should find himself in a position to make aver¬ 
ments which would give relevancy to his action.(2) For it is to be noted that 
rejection is distinct from dismissal, inasmuch as the former, according to 0. VII. 
r. 13, leaves the plaintiff free to present a fresh plaint, while the latter would 
ordinarily bar a new suit. It was held under the former section that a Court 
could not reject a plaint in part.(3) 

Form of Order.—Rejection of the plaint, and not dismissal of the suit, is 
the propel' order to pii33.(4) In a suit in a Miinsifs Com't it was found, after isisues 
were fixed and some evidence recorded, that the claim liad been under-valued, 
and that if properly valued it would be beyond the Comt’s jui'isdietiou ; it was 
held that the proper order was to reject the plaint and rctui'n it, so that the 
plaintiff might add th’ additional stamps required and sue in the proper Court.(5) 

When order may be made.—A plaint can be rejccled after it has been 
registered, and at any stage of the suit; (6) but not after the case has been finally 
decided, so far as the Court is conccrncd.(7) 

Clauses (b), (c ).—It is competent to a Comt to reject altiu' it has been 
admitted and registered.(8) The pow'cr ol rejection given by this .section does 
nut arise merely because the plaint is WTitten upon paper iiwullicieiifly 
stamped; hut there must be the additional eircumstanee of a failure on trhc 
jiart o[ the plaintiff to supply the requisite stamp paper within the peilod 
fixed.fl)) Reading this section with sect. 12 of the Court Fecis Act of 1870, tlie 
Court is not justified in rejecting a plaint without giving the plaintiff an opjior- 
tunity of aifijcing the proper stamp.(lO) Queere, whether “ insufficiently 
stamped” in clause (c) refers to or includes a wholly unstamped pai)er.(ll) 
Sec also next paragraj)h. As to mistake or inadvertence as to Court fee, see 
eases elted.(12) If a plaint be prcsmjted upon insufficient stamp and the 


(1) Bhonot). Pallan, 11 W. K. 131 (1867). 

(2) Gangs Narain r. 'I'Uuckratn, 15 C. 532 
(1888); B. c., 15 1. A. 119. 

(3) Ragliubans Puri v. Jyotis Swarupa, 
29 A. 225 (19U7). 

(4) Muhammad Hadik ». Muliaininad Jan, 
11 A. 91 (1888); Balvantrao i'. Bhimashankar, 
13 B. 517 (1889). For a comparison of orderK 
)ia»sed under tins section, and .ss. 5 and 12 of 
tliu Court Fees Act, see Balkaran Rai «•. 
Goliml Nath, 12 A. 129 (1890). 

(5) Ram Cutty v. Coonomonec, 11 W. R. 
177 (1869). 

(0) Kishore ,Singh v, Sabdal Singh, 12 A. 
553 (1889); Vonkatesa Tawkor v. Raniasami 
Chettiar, J8M. 338(1895); Karaman iSiiig r. 
Cookcll, 1 C. W. N. 670 (1897); Bralimomoyc 
c. .'\ndi Si, 27 376 (1899); Pinlmanaiid 

Singh 1 ’. Aiiaiit Lai Misscr, 4 C. L. J. 421 


(1906), Jh B. ; dissenting from Hahibul Hos- 
soiiu’. Mahomed Ueza, 8 0,192 (1881); Valiya 
Kesara v. Sujipannair, 2 M. 308 (1880). 

(7) Mahadci e. Ram Kishcii, 7 A. 528 (1885). 

(S) Padmannnd .Sing v. Aiiant Jjul 
Misscr, ;M C. 20, F. 11.; s. c., 11 C. W. N. 38 ; 
4 C. L. J. 421. 

(9) lllioiidirain -r. Siivadan, 5 Bom. L. R. 
198 (1902); 8. e., 27 B. 330. 

(10) Bai Auope v. Mulcliaiid, 9 B. 355 
(1885). 

(11) Bishnatli Prasati e. Jagarnath Prasad, 
13 A. 306, at pp. 308, 309 (1891). 

(12) Ram 'I'ahal Singh n. llubri Rai, 28 A. 
310 (190.5); (Jhatarpal v. .Jagi'am, 27 A. 411 
(1904); ami as to the Court’s power to revi.se 
pliiintHTH valuation, see Musst. Bibi Umatul 
r. Nanji Koor, 11 C. W. N. 705 (1007); s. c., 
6 C. L. J. 427. 
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deficit Cuurt-fec be udt put in witliin the time allowed by the Oouit, the 
latter ought to reject the plaint. But if on the date on which the deficit Court- 
fee is ultimately put in, the suit is not barred, the plaint may be regarded as 
if it was presented for the first time on that date, and the suit ought to be pro¬ 
ceeded witli.(l) 

“ Time to be fixed.”—The time fixed for making up stamp-duty on a 
plaint may extend beyond the period of limitation for tlio suit. If a plaint 
improperly stamped is given back to have a proper stamp fixed, the date of 
the suit is the date on which it was filed,(2) and therefore no question of limita¬ 
tion can arise.’ There is nothing in the Code to render a presentation ineffectual 
because the plaint was insufficiently staniped.(3) The view, however, has 
also been expressed that the presentation of an insufficiently stamped document, 
whicli if sufficiently Btamjied could be treated as a plaint, cannot be regarded 
as the institution of a suit within the meaning of sect. 4 of the Limitation Act , 
or of tlic Code,(4) Therefore, when a Court fixes a time under elauses (h) oi’ (e) 
of this .siu'-tion, it must be a time within limitation, and this section does not’ gi^ c 
a Court power to extend the ordinarily' prescribed period of limitation for suit.f.'j) 
But in a recent case in the Bombay High Court whore a memorandum of appeal 
insurfieiently atamjied was filed on the last day allowed by tlic law' of limitation 
and the Court refused time to pay and rejeeted tlie memoiandum, this order 
was reversed on ajipeal, and it was held that the Court had a discretion under 
sect. 149, limitcil only by' clause (c) of this rule.(C) Ajiart from the question 
of limitation, the Court can e.vtend the jioriod originally, gininted after the tiiiie 
originally fixed has expired.f?) If, however, the ord<‘r is not comjilied with 
within the time alloived, the plaint will ho rejected. iSo a plain), was filed one 
day before the expiry of tlu^ period of limitation, hut the Cum1 -fei-s wei e deficient 
and the plaintiff was ordentd to pay' the deficient Court-fees witliin a week. 
This order was complied with one day after the expiry of the time allowed and 
the plaint was registered. Held, that the suit was barred by limitation, as tlie 
deficient Court-fees were not supplied w'ithin the appointed time, and Unit the 

(J) Jlaia Kumar J’al v. Shaikh Safat- I‘. K. No. 3. 
iillali, U C. W. N. 81-1; s. c,, 3 C. L. J. 070 (■!) Jaiiiti Prasad r. liachu Singh, Jh A. 

(190.7). «i5, 70 (1803). 

(2) Ml. lirgee Bi'giita r. 7'iisaf Ali, 0 A. (0) lb.; \'enkatiauiayya a. Krishnayya, 30 

11. C. It. i30 (J874J; Skiimcr c. Ordo, ti ]. A. M, 310 (1807); Muhaiiiinatl Ahmad v. Mu- 
130 (1870); jMcngur v. liabou Him'c, 23 liaiimiad Sirajuddiii, 23 A. 433 (1001); Durga 

W. Jl. 417 (187.7); Syud Ambur r. Kali Singh v. Biaheahar Lyal, 24 A. 218 (1808); 

CuSind, 24 \V. It 2.7S (iH7.7); Moti Saiiu r. but sec eaBoa (lli'ti avU', 11 . (2), and iu 

Cliatri I las. i!.M‘ ’** (lKi)2); Huri Mohuu particular, Aasan r. Pathumma, 22 M. 404 

r. Naiinuddm, 20 C. -J i 1 !8<J2); Chennappa f. (1897), jicr Subramania Ayyar, J., who dis- 
Ragliunatha, 1.7 M. :!!, (1891); Surendra agreed with Venkatramayya r. Krishiiayya, 
Kumar e. Kunja iichary, 27 C. 814 (4000); snpra. 

s, c., 4 1). W. N. 818; Assau c. Pathumma, ( 6 ) Achut Ranichandra Pai v. Nogajipa 
22 M, 494 (1807), per Huhramania Ayyar, J.; Bab Balgya, 38 B. 41 (1013). 

Dliondirain r. Savadan, 27 B. 330 (1002); (7) Bhugwaiidas Bagla v. Haji Abu, 10 B. 

•s. c., .7 Bom. L. It. 108; Kajkishori f. Madan 203 (1891); sec also Baj Kishort r. Madan 
Mohan. 31 C. 77 (1003); diss. from Balkai’au Mohan, 31 O. 75, at p. 78 (1003); Amir 

Bai e. (lobind Nath, 12 A. 120 (1890). Jiinniam e. Babu Nanak, It 0. W, N. 882 

(3) Jhaiida Khau v. Bahadm- Ali (1803), (1910). 
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fact of tiic plaint being regLstered did not prevent itfi rejection under sect. 54 
(correspondingwitiitLis rule), the tenns of wMchare imperativeand mandatory.(l) 
It lias been held by a Ftdl Bench of the Madras High Court that the suit is not 
barred by limitation if the deficiency is supplied within the time fixed by the 
Court after the expiry of the period of limitation. (2) 

Clause id ),—The words of the rule are imperative. So the plaintiff is 
bound to satisfy the Couj't that his right of action is not barred.(3) The Couit 
also is bound to take notice of such a bar, if it exists.(4) So far as rejection 
under this rule is coiicerued, it is incumbent only when “ from the statement 
on the plaint ” the .suit appears to be barrcd.(5) 

Where a plaint in a Civil Court alleges facts which, if true, would show 
that the dispute or matter involved in the suit was one to which sect. 93 or 
sect. 9.5 of Act XII. of 1881 would apjdy, the plaint should be rejected under 
clause {d) of this rule, or possibly in some eases returned under 0. VII. r. 10.(6) 
The language of sect. 80 is imperative, and absolutely debars a Court from 
entertaining a suit instituted without compliance with the provisions of the 
section. A Court cannot, under such circumsfenices, stay proceedings and 
allow time to the jilaintiff to serve the requisite notice, but its only course is 
to reject the plaint under clause (d) of the rule.(7) IVhcrc tlie plaintiff sued 
to establish a mul-raiyati right wJiieh by a Government order wa.s not granted, 
and also sought for the position of a muslajir and to set aside the executive 
orders of tlie Comniis,sioner and the Deputy Commissioner, and the lower 
Courts rejected the plaint under sect. 54 (the present rule): held, lliat upon th<! 
allegations made in the plaint the suit ought to have been tried and the plaint 
could not be rejected on the ground of the suit being barred by any j)ositive 
rule of law.(8) 

No rejection in other cases.—Neither this nor any other rule authorizes 
the dismhsal of a suit on the ground that the laud in dispute as described in 
the plaint cannot be identified.(9) It was even held, in the under-mentioned 
ea6e,(10) that the plaint ought not to have been rejected. The aetual decision 
may be supported on the ground that the identification was in fact held to 
be sufficient; but apart from this the order was bi form as the plaint had 
been returned for amendment and was rcfiled without amendment. A plaint 
should not bo rejected because a WTong date is given for the cause of action. 


(1) jirahmomoyi Duai r. Audi >Si, 27 C. 
370 (189‘J); the question of linniatiun did not 
necessarily arise as the rejection was under 
the terms of this section. 

(2) Gavaranga Sahu t«. Boto luisUna, 32 
M. 305 (F. B.) (1909). 

(3) liajah Perhlad Sein v, Hajoudor 
Kiahore, 12 W, R. 6, 18, 19 (1869) ; b. c., 12 
M. I. A. 292. 

(4) Morn f. Gopal, 2 B. 120, 123 (1H77). 

(5) .See Saluji v. Rajsangi, 2 B. H. C. It. 
162 (1864); appd. in Balava v. Shidgonda, 
7 B. H. C. E. 99, 101 (1870); decided under 
the (Vide of 1859. It was said that there was 
a duty imposed on the Gourt of taking any 


objection that may eiitit in jioint of law, not 
merely apparent on the plaint, but which 
might be elicited by questioning the plaintiff. 

(0) Tarapat Ojha v. Ram Ratan Kuarf*‘I5 
A. 387 (1893). 

(7) Baehchu Sir^h v. >Secretary of State, 
25 A. 187(1902). 

(8) Nawab Singfi v. (Jharan Ranu, Q 
C. W. N. 411 {1901). 

(9) Kazini Sheik v. Danoah Sheik, 1 C. W. 
N. 574 (1897); Jaladhar v. Kinoo, 1 C. W. N. 
clxxxix. (1897). 

(10) Durgu Churn i;. Kala Chand, 7C. \V 
N. 610(1903). 
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Provided the action is not barred, it should be amended; (1) as also where in 
a suit for a kabuh/at tlie date of tlie commencement of tlic kalmlyat is not given.(2) 
A plaint sliould not be rejected or the suit dismissed simply because 
strictly accurate language has not been used in describing the cause of action ; (3) 
nor because costs in respect of a former suit have not been paid; (4) 
nor because the document on which plaiatifi sues has not been filed 
with the plaint; (6) nor if presented to tho wrong Court, for in that case it 
ahonld bo returned.(6) 

Appeal from order rejecting plaint. —An order rejecting a plaint is 
a decree,(7) and is therefore appealable unless there is any .statutory prohi¬ 
bition to the ciontrary.(8) Wliothor there is such a prohibition depends 
upon the construction to be placed on sect. 12 of the CVnut Fees Act (VII. of 
1870), wliich enact.s that "evciry question relating to vahmtion ” shall be 
decidi'd by the Court in wliich a plaint or memorandum of appeal is filed, and 
such decision .sliall be final as between the parties to the suit. According 
to one view which lia.s been taken, it was the intention of tlie fraiiicrs of the 
Code that, wlienever a. plaint is rejected under this section, and in every ca,se 
falling witliin it, lliere is an appeal,(9) tlie Court. Fees Act not conieinplating 
a case when t.he (tmrt re.fuses to hear a suit.flO) Therefori' wlien a plaint is 
rejected under thi.s rule, either because the relief sought i,s niidervahied or 
liecanse although the relief .sought bciug pro])prly valued a sufficient Court- 
fee stamp lias not been paid, there is an appeal.(lli This view appears to 
proceed on t.he, ground that tlie Cinle has removed tho finalit)' declared hy 
.sect. 12 of t.he Court, Foes Act.(12) According to another view wliich has been 
Pikeii, the iqieration of sect. 12 of the (-ourt Fees Act is not affected liy tJie 
Code, hut in certain cases tliere is no “question relating to valuation “ within 
tlie meaning of that section, and there is therefore an appeal under sect. 9() of 
t.Jie C(ide.(13) It has thus been bold that tlie. Court Fees Act applies merely to 
decisions as to the valuation of a suit in a particular c]a,ss wJien there is no 
(juestioii of the article in the schedule governing the case, Imt tliat an 


(1) Kujah yhorraj r. Nur Khan, 7 A. 
H. C. K. :m (1875). 

(2) Golam Moliaincd v. Asniiil. Alii, 10 
W. R. (F. R.) 14 (1808); h. c., li. L, R. (F. R.) 
974. 

(3j inglis V, Rain Singh, W. H. (F. B.) 159 
(1864). 

(4) Luokoymonec v. Khettor (tximary, 2 
Inil. Jur. N. S, 117. 

(6) A'x jKirtL 1' ivachand, 2 B. H. (\ R. 309 
(1805). 

(6) Khandii v. .Siicji, 5 B. H. C. K. 212 
(1868); and this even after the trial has been 
conolnded: Prabhakarbhat v. Vishwambbar, 
8 B. 313 (1884). 

(7) S. 2. onle. 

(8) S. 90. 

(9) Muhammad Sadik v. Muhammad Jan, 
11 A. 91 (1888). 

(10) Omrao v. .Jones, 12 C. L. R. 149, 160 


(1882). 

(11) lb.; Ajoodhya v. Clunga, 0 V. 249 
(1880), when the Ciiuit held that tho plaint 
was insuRlciontly stamped, and l.hore appears 
lo have been no question of the article or 
sehodiile under whieh tlie ease' cuinio. 

(12) See last case and Muhammad Radik v. 
Muhammad Jan, swpra ; as regards tho latter 
ease, Bdge, C.J., in Balkaran Rai v. Gobinrl 
Nath, 12 A. 129, at. p. 154 (1890), stated tiiat 
in so far as it decided that an appeal lay 
from a decision, which was a decision within 
tho moaning of s. 12 of the Court Foes Act, 
it was (irronoons. 

(13) See Balkaran Rai v. Gobind Nath, 12 
A. 129 (1890), at p. 163, where it was pointed 
out that what the class of cases next referred 

• to decide, is that a question of category is 
not a question “ relating to valuation,” and 
thereforo not one declared to be final. 

3 A 
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appeal lies against a decision as to the class to wliioli a suit belongs, and there¬ 
fore d fortiori when a plaint is rejected or a suit dismissed, on this 
ground soot. 96 has operation, there being no prohibition to tlie contrary.(l) 
Tlio Bombay High Court, doubting the distinction drawn in the first of 
the Madras («8cs cited, has said that wliere there really is a valuation to be 
made ly a Judge in order to determine a variable proportional fia-, it cannot 
be said that liis reasoned choice amongst the several categories of suits is not 
as essential a,n element of his valuation as the subsequent arithmetical 
computation by which it is completed; and tJiat where tJie Judge can enter 
on a. valuation at all, the determination of the one factor, a.s much as of the 
other, must be a “ question relating to valuation,” and as sucdi a question 
closed as between the paities by the Judge’s deciBion.(2) But in some cases 
under the Court Fees Act a suit is one admitting of valuation by a Judge, in 
other case.s the valuation rests with-the plaintiff. Again, in some cases tlie 
fee i,s ad vrdoran, thus admitting an inquiry by the Court, in other cases the 
f(R! is fixed. The ca.ses tliercfore where a Judge can enter on a valuation aiv 
quite dillorent from tliose where an inquiry' is quite gratuitously entered int.o. 
either because the matter rasts in tlie discretion of the plaintiff or because tin: 
fee is fixed.(3) The Bombay High Court lias therefore held that, ou the que.stiou 
wliether or not any particular suit, wa.s one admitting of valuation by the Judge 
an aj)j)e.al lio.s.(4) An appeal has also been allowed wlierc^ the tlomt 
of first instanee rejected the plaint without giving the plaintiff an oppor¬ 
tunity of affixing the j)ropor siamp.(5) In a suit, for Inking accounts 
valued at Its.1.30, it, was held that the appeal from tlie order, j-ejecting the 
plaint, lay to the District and not the High Court,.(6) Wliere excess stamps 
have been filed in consequence of an overvaluation of the appeal the surplus 
amount should be refunded.(7) 

Revision.—A decision on valuation was, notwithstanding its declared 
finality, formerly held .subject to re™ion.(8) 

12. Wherp a plaint is rejected the Judge sliall record ati 
Procedure on rejecting order to tliat effect with the reason,s for such 
plaint. order. 

“ Record.”—The words irith his om hand’’ have been omitted. 


Nagesh, 23 It. 4Sfi. 4!K) (J»!)8); Kashinath 
V. Govinda, 15 B. 82 (18i)0); Balvantrao 
i’. Bhimashankar, 13 B. 517 (1889); ,Sar- 
daraing v. Ganpataing, 17 B. 50 (1892). 

(6) Bai Anope ». Midohaud, 9 B. 355 
(1885); SCO Thakoor Patuck v. Baniaoomrnn, 
1 A. H. 0. R. 17 (1889), 

(6) Vitliai V. Balkriaiina, 10 B. 010, CIO 
(1888); Annamalai Chotti ». Cloete, 4 M. 
204 (1881). 

(7) Bai Amiia v. Pranjivandaa, 19 B. 198 
(1804). 

(8) In re. Grant, 14 W. R. 47 (1870). 


(J) (jungft Mont'e v. Ge)]»Al OJmnder, 19 
W. R. 2J4 (3873); Chunia ij. Ramdial, 1 A. 
300 (3877); Annamalai Chetti v. Ciocto, 4 
M. 2(34 (1881); Omrao v, Jones, 12 (!. L. R. 
149 (1882); Kanaran v. Komappan, 14 M. 
369 (1890); Studd v, Mati Mahto, 28 C‘. 334 
(iiK)l): Prokash v. Bishanibhar, 34 C, W. N, 
343 (1909). 

(2) Vitlial 7>. Balkriahna, 30 B. GIO, 014 
(1886); and eoo remarks in Muhammad Sadik 
7f. Muliammad Jan, 31 A. 93, at p. 93 (1888). 

(3) Vithal V. Baikrwhna, BVpra, at p.. 
615. 

(4) Ib., at pp. 615, CJ6. Keo Dada Bhau v. 
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13. The rejection of the plaint on any of the grounds 


Where rejection of 
plaint does not preclude 
presentation of fresh 
plaint. 


hereinbefore mentioned shall not of its own 
force preclude the plaintiff from presenting 
a fresh plaint in respect of the same cause 
of action. 


Effect of rejection.—TJie rule, which corrc,5poiidB with sect. 36 of the 
Code of 1859, and sect. 56 of the host Code, says. “ of its own force.'” TJie claim 
may, however, of cours(!, become, after rejection, barred by lapse of timc.(l) 
It is to be okserved tJiat the rule applies to rejection o7i any of the 
grounds heieinbefore mentioned—that is, the grounds in r. 11. It has 
been Indd that where a plaint li.as been rejected for default of appearance in the 
Mamlatdar's Clourt under .sect. 1-3, Bombay Act Ilf. of 1876, tlie rule ol re.<i 
jiidicaUi applies.(2) Sucli a rejeci-inn is analogous ratlier to tiie procedure under 
0. IX. r. 9. 

Docutne/nl.'! relied on in plaini. 

14. (1) Where a plaintiff sues upon a document in his 

Production of docu- possession or power, he shall produce it in 
meat on which plaintiff (iouit when the plaint is presented, and shall 
at the same time deliver the document or 
a copy tiiereof to be filed with the plaint. 

(2) Where ho rclira on any other documents (whether in 
List of other docu- his possession or power or not) as evidence in 
support of his claim, he shall enter such 
documents in a list to be added or annexed to the plaint. 

Document sued upon.—This is a very wise provision, ita object being 
to prevent the disiioneBt fabrication of documents,(3) and to give the defendant 
notice of tlie documents relied on so m to enable him to reply to the claim.(4) 
All documents sued upon musst be produced, such as pottali (5) and title-deed8.{6) 
A defendant is enlillcd under the Madras High Court Buies to he furnished 
witli a copy of docimients sued on, which are deposited with the plaint.(7) It 
was held in an early case,(8) that .ill documents delivered should be received 
and filed with the plaint, though, if not admissible in evidence, they will after- 
ward.s be rejected and returned. And the law is still the same, that the more 
jiroduction or filing of a document docs not operate as its admission in evidence, 
and that it will not be put on tlie record uide.s,s it i.s duly admitted in accordance 
w'ith the rules prescribed. 


(!) Kaduinl' . 'c v. Unnopoorna, J4 W. R. 
289 (J870). 

(2) Ramcliamira . BUikibai, 6 B. 477 
(1882); rof., Rajaraai c. Ganosh, 21 B. 01,97 
(189J5); ParuMhotiain v, Cliatargir, 23 B. 82 
■(1900); dissented from on the ground that a 
dismissal in liviine does not give rise to tho 
plea of res jiidiceUa : llamcbandra v. Nar- 
sinhaoharya, 24 B. 251, at pp. 263, 264 
(1809). 

(3) I’remsook v. Rajkisto, 1 Hyde, 146,148 


(1863). 

(4) Panjab Oh. 0. Instr., s. 2, r. JO. 

(6) Atta Oollah v. Sukeoooddecu, 1864, 
W. R. 271. 

(6) Loktiraj Roy v. Miilty Madhub, 14 
W. R. 95 (1870). 

(7) Haji Mahomed v, Suhha Naidu, 21 M. 
490 (1897) I see as to Bombay N. W. P. and 
Panjab Rules, Hukm Ghand, C. P. f!. 654. 

(8) Roshun Jehan v. Enayut Hossein, 
Marsh. 127 (1864). 
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Document relied on. —The rule requins e. plaintiff to file with his plaint 
a list of all the doeumonts on which he relies; tliat is. which he is then in a 
position to know to be essenthil to his case, whether in his possession or 
power, or not.(l) These words nnll therefore fas they now expressly state, 
and was formerly held (2) under the corre.sponding sect. 39, clause (1) of the 
Code of 1859] include all the documents the plaintiff intends to use in evidence, 
and not only those which are the essence of the claim and on which 
the suit is based,(3) which are provided for by the first paragraph. They do 
not include, however, documents tendered merely for comparison of liand- 
writing.(4) 

Penalty.—The penalty for not producing these documents when called 
on to do so is not the rejection of the plaint, but that prescribed in r. 18. viz. 
not being able to put them in without the special leave of the Judge.(.o) 

Inspection.—The Bombay High Court has held that it has not been the 
practice 1o order the plaintiff to give inspection of documents other than those 
relied on in the plaint, and included in the list of documents annexed to the 
plaint as required by this rule, till after the writien statement is filed ; but tliat 
this is not, however, an inflexible rule in all cases. Tlicre may be cases where 
it would be imperative to order tbe jilaiiitiff 1o produce and give inspection to 
the defendant of a document whicli he may not have mentioned in tlic jilaint 
or enumerated in the list of documents annexed thej'ctn.lfi) 

15. Where any suck document is not in the po.ssession or 
statement in case of power of the plaiiUiff, he shall, if possible, 

documents not in his gt^te in whose possession or power it is. 

possession or power. ^ 


16. Where the suit u founded upon a negotiable instru- 
Suits on lost negoti- nient, and it is proved that the instrument 
able instruments. jg lost, and an indemnity is given by the 

plaintiff, to the satisfaction of the Court, against the claims of 
any other person upon such instrument, the Court may ^mss 
sucli decree as it would have passed if the plaintiff had produced 
the instrument in Court when the plaint was presented, and had 
at the same time, delivered a copy of the instrument to be filed 
with tlie plaint. 


“Negotiable instrument.” —Act V. of 1866, sect. 14. A suit will lie on 
the ground that the indorser refused to give n now cheque for one lost, or to 
refund the money paid for it. The drawer sliould be made a party.(7) 

(!) Minakshi Velu, 8 M. 373, 374 (4) Minakshi v. Velu, 8 M, 373, 374 (1886). 

(1886), • (5) Gopal Gundapn t’. Vishnu Krishna, 22 

(2) Premsookh v. Rajkisto, 1 Hyde, 145 B. 971 (1897). 

(1863). (6) Khoteidas t?. Narotum Gordhundas, 9 

(3) As was held under the first Code in Bom. L. R. 1084 (1907). 

Kameftnoo v. Hnrronionoy, Cbryton, 161 (7) Baldeo Prasad v, Griflh Ohandar, 2 A, 

(1864-6). 764(1880). 
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17. 


ProdQctlon 

book. 


(1) Save 

oI sbop- 


in so far as 'is otherwise provided by the 
Bankers' Books Evidence Act, 1HU1, where the 
document on which the plaintiff sues is an 
entry in a shop-hook or other account in his possession or power, 
the plaintiff shall produce the hook or account at the time of filing 
the plaint, together with a copy of the entry on which he rehes. 

(2) The Court, or such officer as it appoints in this hehalf, 
Original entry to be shall forthwith mark the document for the 
marked and returned. purpose of identification; and, after examin¬ 
ing and comparing the copy with the original, shall, if it is found 
correct, certify it to he so and return the book to the plaintiff and 
cause the copy to be filed. 


[». 62 .] 


Production.—It was lield tliat sect. 39 of Act VIII. of 1859, wliich corre¬ 
sponds wil.li tills rule, did not require the Court to inspect tlio document, but 
only that it should bo iiuirked for identification and the copy compared with 
the original.(1) If the book is not produced before the suit is registered, but 
a day is fixed for its production, the Court cannot, even on a contumacious non¬ 
production of it, reject the plaint, the only effect of the non-production being 
that provided in the next rule as to the inadiuLssibility of the book in evidence 
at any .subsequent stagfi.(2) 

18. (1) A document which ought to he produced in Court is. 63.] 

Inadmissibility oi docu- plaintiff when the plaint is presented, 

ment not produced when or to he entered in the list to be added or 
plaint Bled. annexed to the plaint, and which is not pro¬ 

duced or entered accordingly, shall not, without the leave of 
the Court, be received in evidence on his behalf at the hearing 
of the suit. 

(2) Nothing in this rule appUra to documents produced for 
cross-examination of the defendant’s witnesses, or in answer to 
any case set up by the defendant or handed to a witness merely 
to refresh his memory. 

Scope of rule. —This rule is intended not to prevent a person from com¬ 
mencing bis suit until ho has collected all his documentary evidence, but merely 
to place a ch’ t upon the fabrication of evidence b)' excluding documents not 
produced in the trst instance imless a good and sufficient reason is given for 
their non-producli<jn at that time ; and therefore if a document i.s not produced 
or entered in the li.st, the plaint itself cannot bo rejected.(3) 

“ Ought to be produced,” —See it. 14-17, ante, and notes thereto. 

(1) Atmaram i’. Amirchand, 3 B. H. C. R. (3) JCx 'parte Eayachand, 2 B. H, C. R., 

U2, 93 (1860). A. V,. 369 (1869); Mewa mi iK Ku.norji, 13 

(2) Gropal Gundajja v. Vishnu Krishna, 22 U. W. N. 797 (1909). 

B. 971 (1897). 
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“ Shall not.”—TJie wortls are imperative,(1) and proliibit a plaintiff 
from using an}’document wliioh Jic ouglitto have, but did not produce or enter; (2) 
unless the Court exorcises the di,scretion given to it under this rule.(,'i) But, 
as already stated, if a document is not produced or entered, the plaint ilself 
cannot be rejected.(4} 

“ Leave.”—WJiere tloeumeiits vrere referred to an Ameen to inspect, and 
ivero ultimately acted upon by the Comt-, this was held to bo abundant proof 
of “sanction,” the term used in the Code of ]859.(.5) It is a sufficient jcason 
for the grant of leave that the jdaintifE was in ignorance of the existence of the 
document when the plaint w.as filed ; (0) that the doinmient was with the Collector, 
to whom it had been sent for the purpose of being .stamped; (7) or that the 
Coiut is satisfied of its bond fids nature and reliableness; (8) or if there is no 
doubt of the existence of the doemnout at the date of Buit.(9) The question 
of reception is one of discretion, which will not be interfered with on appcal.(lU) 
Where, however, khusra papers which formed tlie very essence of the action 
were not filed or produced, the Coiut rvas field to have been justified in j'cjccting 
them when subsequently tendered in cvidence.(ll) 

“ Received in evidence.”—Merely giving a document to a witnc.ss to 
rcfresli Ids memory is not receiving it in evidence, for a document may be so 
used which is not evidence in itBelf.(I2) iSueli a document is therefore cxpre.ssly 
excluded from tlic section. 

Appeal. —The reception of evidence afterwards with leave is not a ground 
of appeal.(1,3) Tlio admission is conclusive even when no reasons are given, 
and the Appellate Court cannot refuse to consider tlie admitted documents 
as evidence ; (14) tliough, of course, the Appeal Court may attach such W'eight 
to the document as it thinks proper, or say whether it ought to be treated as 
evidence as against particular parties to the suit,(15) But tlie refusal to receive 
a document may be a good ground of appeal.(16) 


(1) Ritchie y. Ghuletoiie, I Jxid. Jur., 0. S. 
125(1862). 

(2) Prouisook i\ Rajkristo, 1 ifydo, 145 
(1862-63). 

(3) Loix-z V. Driborg, W. R., 1864, Act X., 
67 (1803). 

(4) Ex pai-h' Hay.achaiid, 2 B. H. C. R., 

A. C. 369 (J8C5); (lopal o. Viabnu, 22 B. 
971 (1897). 

(6) Gosain Tolu Ra.jii Rukmimbailab, 3 

B. L. H., V. (\ 34 (1869); s. o., 13 M. J, A. 
77, 83. The Allahabad High Court Ruli«, 
46 (i), require that the leave, together with 
the roaaona, Iheroloro be given by a written 
order aignod by the Judge. 

(6) Ritchie v. Glatiatonf'. i liid. Jur., 0. S. 
125 (1862). 

(7) parte Rayachaiid, 2 B. 11. 0. R., 
A. (!. 369 (1865). 

(8) Atta Oullah v. Sukeeooddoun, 1804, 


W. R. 271 (1863). 

(9) Hevidas v, I'irjiuiu, 8 B. 377 (1884). 

(10) Atta OoHah v. tSukefOoddeen, supra, 
vide post 

(11) Amur Chand v. Ram RuLtuu, 18 W. R. 
515(1872). 

(12) Ramji v. Rangayya., 1 M. H. (1. R. 
168(1863). 

(13) G<«ain 'J’ola v. Raja Rukiuiniballab, 3 
B. L R., P. 0. 34 (1869); .s. <*., 13 M, 1. A. 

77. 

(14) Minakahi y. Volu, 8 M. 373 (1885). 

(15) Akhur AU v. ^hyea Lai, C C. C66‘ 
(1880). 

(10) Maliadevappa v. Srinivasa Rau, 4 M. 
417 {1881); Bevidas y. Pirjada, 8 B. 377 
(1884). In Atta Oollah y. Sukeeooddoen, 
1804, W. R. 271, the Lower Appellate Court 
received the document and the High Court 
declined to interfere in special appeal. 



OEDER VIII. 


Writim Statement and Set-off. 

1. The defendant may, and if so required by the Court, shall 

..... . at or before the first licaring or within such 

Written statement. /-i ^ ° 

hme as the Court may permit, 'present a written 

• statement of his defence. 


“ The defendant.” —Tlio rule has been reconstructed and shortened. H 
formerly commenced “ The, parties.” Ordinarily this was the dclendant. Bui 
a plaintiff may, after he has filed a plaint, put in a written statement, or ii 
may be called for by the Court under r. 9, post. A Comt has no authority tc 
recoiv'C a. written statement in a suit from one who is not a party, or to permit 
sucli a person to appear at the licaring.fl) A third pa.rty wdll not bo allowed 
to file a .stateiaont for a plaintiff or defendant who has neglected to do .so him- 
se]f.(2) But if the parties are present in irorson or by pleader, the. mere 
fact that the defendant has not filed a written statement does not warrant 
the trial of the suit ex partc.{i) As to the prc.sumption of authenticity, see 
below.(4) Th(! corresponding section to this in the Code of 18-59 was 
sect. 120. 


“At or before the first hearing.” —See notes.to r. 9, post. Under the 
Code of 1859 the word “ hefure ” did not occur, and it was therefore held that 
the admission of written statomentB on several dates was wrong.(5) Written 
statements may now be received at any time, provided it is befoj'c the first 
hearing or by order of Court- under rr. 6 and 9. Reasonable time should be given 
to a defendant to file his written statement.(6) 

“ Present.” —The word formerly used was “ tender.” The production 
of the wi'itlen statement at the trial was held (7) to bo the tendering under 


(1) Molittranou !Sumomoyee v. Bykunt 
Chundcr MuBtofeo, :!'• W. B. 17 (!87n). 

(2) Denomoyeo Dosseo v. Tara Churn Coon- 
doo, Bourko, 153 {1855} [application by son 
to file written statement, alleging his interest 
as reveraionor, his father, the plaintiff, having 
gone away without filing a written statement 
after bo had been ordered to do so]. 

(3) Sivarajadbani v. Kuppagaiitulu, 2 M. 
H. 0. E. 311 (1805). 


(4) Seorendronath Roy a, HeeromonecBur- 
monce, 10 W. R. P. C. 36, at p. 42 (1808); 
Badha Prasad Sing v. Lai Sahah Bai, 13 A. 
63, 64 (1890). 

(6) All Nukce V. Torah All, W. B. (1864), 
p. 44. 

(6) Lokhenath Thakoor t\ Sobanath 
Misscr, 6 W. B. 39 (1880). 

(7) Keshavji Naik v. Nasarvauji Ardesir, 
10 B. H. a B. 425, 427 (1873). 
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tlie Code of 1859. But now it would appear to be tlie presentation of the written 
statement, whenever tliat may be. 

“ Written statement.” — ^It has been Siiid that English rules are to be 
applied with discretion in this country, where a strict system of pleading has 
not hitherto been followed; but here, as everywhere, the first object of 
pleading is to inform the persons against whom the suit is directed what the 
charge is that is laid against them. The principle is equally valid as applied 
to eitiicr party in the cause. Amendments have, however, now been intro- 
diu^od into the Code to secm'c a stricter and more accurate system of pleading. 
Under 0. XIV. r. 3, fost, the Court frames the issues according to the 
allegations in the plaint and written slatement.(l) As to the nature of a 
written statement, see notes to 0. VI. r. 2. The effect of a written statement 
may be considered from the point of view of the plaintiff or defendant. As 
regards the former, he has to prove his case. He may, however, be dispen.sexl 
from doing this, in whole or in part, by the admission of the defendant. What 
is not admitted must bo provod.{2) An admission may not only operate to relieve 
the plaiutiff in lihs proof, but it may shift the burden to the defendant .(3) 
It lias sometiities been supposed that no portion of a dofendaut’s written 
statement can be read agaiiLst liim without tlie whole statement being 
read. Tiie true rule, however, i.s this; tliat if a man makes a qualified 
statement (4) you cannot use the sbitement against him apart from the 
qualification; not that if a man makes a series of independent unqualified 
statemenis any particular one of those statements cannot be used against 
iuju.(5) A written statement cannot, of coui’se, be read against any 
party save him by whom it has been made or tliose who are bomid by his 
admission.(6) An admission by one defendant does not bind the others.(7) 
Looking at the matter from the point of view of the defendant, tlie 
written statement is, of eouise, not evidence so a.s to dispense tlie defendant 
from proving tlie facts stated ; (8) nor is it evidence in the defendant’s favou)', 
so that if a defendani. admits one fact, and thereby dispenses with proof of it, 
he is not entitled to say tliat the plaintiff has relied on his statement as 
evidenee, and that h<', the defendant, is in eonsequenee in a position to claim 
that the whole of it may be read as evidence in his favour.(9) Pleadings 


(3) Burjorji Oursotji v. Munchorji Kii- 
verji, 5 B. 343, 152, 153 (1880). 

(2) Sec Burjorji Cursetji t’. Miincherji 
Kuvorji, 5 B, 143 (1880); Brojo Rajkishorc 

V. Bishonauth Datt (1804), W. R. 305, 306. 

(3) Soc Maniklal Baboo t'. Ramdas Mazum- 
dar, 1 B. L. R., A. 0. 92 (1808). 

(4) Booliii Bcharce Sciu v. Watson & C-o.. 9 

W. R. 390 (1808) fovemding Nobocn Kislien 
I . Sliofatoollah, 1 W. R. 24]; Radha Churn 
(Jhowdhry v. Chunder Mouoo Sikdar, 9 W. R, 
290 (1868); Rajah Nilmoney Singh v. Ra- 
manoograh Roy, 7 W. R. 29 (1867). 

(5) Baikanthanath Kumar v. Chandra' 
Mohan Chowdhry, 1 B, L. K., A. C. 133,137 


(1608). 

(6) JuggesHur Moukerjee v. (lojjec Kishon, 
5W. R. 50 (1866). 

(7) Soo ib.; Lachman Singh v. Tansukh, 
6 A. 395 (1884); Azizullah Khan v. Ahmad 
Ali, 7 A. 353 (1885); Kali Dutt Jha v. Abdul 
All, 16 C. 627, 035 (1888). 

(8) IjjutiHdlah Khan* v. Ram Chui'n 
(rangoolcc, 12 W. R. 39 (3809); Mookta 
Koshce V, Koylash Chundor Mitter, 7 W R. 
493 (1867); Juggesaur Mookerjee v. Gopeo 
Kishon, 6 W. R. 50, W (1806); Shaikh Shur- 
furaz v. Shaikh Dhunoo, 16 W. R. 267 (3871). 

(9) Sliaikli Shurfuiaz v. Shaikh Jlhunoo, 
svpra. 
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in Indian Courts have not liitiiorto been construed with the same strictness as 
pleadings in Englisli Courts,(1) and therefore a mere omission to deny an allega¬ 
tion has not always been taken as an admission of it so as to dispense the plaintiff 
from proof of the fact alleged.(2) Stricter rales have now been intro¬ 
duced (sec 0. VIII. r. 5). As against the jiarty affected his stafamiont 
primarily operates by way of admission and not cstopixihlS) If a party 
wishes to give evidence of a fact of which he became aware after he lias filed 
his plaint or written statement, as the case may bo, he should file a 
written statement or supplementary written statement before the heaiing.(4) 
If leave is given to file a further written statement on or before a particular 
date, it will not, if filed after that date, be ordered to be, taken off the file if 
the opjiositc party lias delayed to make an application until the trial.(6) 
Where an additional written statement sought to be admitted was incon¬ 
sistent with the original written statement, the Court said that in such 
cases there was a difference between an application by the plaintiff and by 
the defendant. The plaintiff would not be allowed to file such a statement. 
It allowed the filing on payment of all costs, observing, however, that the 
supplementary written statement would rightly bo the subject of strong 
comment at the hearing.(6) The Code, it was held, did not contemplate the 
filing by a plaintiff of a written statement after seeing the written statement 
of the defendant and by way of rejoinder thereto (7) ; but rr. 6 and 9 
rider to written statements in answer to claims of seteofl'. A written statement, 
whethei it be called for by the Court after the first hearing or is filed by the 
parties under this rule at or before the first hearing, need not be 
stamped. (8) 


2. The defendant must raise hf his pleadings all matters 
New facts must be which show the suit not to be maintainable, or 
si>eciaiiy pleaded. (fig transaction is either void or voidable in 

point of law, and all such grounds of defence as, if not raised, 
would be likely to take the opposite party by sur^rrise, or would, 
raise issues of fact 'not arising out of the plaint, as, for instance, 
fraud, limitation, release, payment, performance, or facts showing 
illegality. 

Specially pleaded.—“ It often is not enough for a party to deny an 
allegation in his opponent’s pleading; he must go further and dispute its 


(1) Kawab Naz.im v. Omrao Begam» 21 

W. K. 59, UO and caBo cited in next 

note. 

(2) Nathii SingJi c lodha Hingh, ti A. 40ti, 
413 (1884). 

(3) See Abdul Rahim v. Madhavrav Apaji, 
14 B. 78, 82 (1889); Maharajah Mirza 
Ananda v. Pldaparti, 13 1. A. 32, 42 (1885); 
Mina Konwaii v. Juggut Setani, 10 C. 198 
(1883) [petition]; Madhopersad v. (iajadhur, 
11 0. HI (1884), 

(4) Munchershaw Bezonji v. New Dhur* 


rumscy, etc., Co., 4 B. 570 (1880). 

(6) The New Fleming and Spinning, etc., 

Co. V. Kesflowji Naik, 9 B. 373, 381 (1885). 

* (6) DaHimani Basi v. Srinath Chose, 3 
B. L. R. App, H (1809). See, however, 
obaervationK of P. C. in Douglas v. Collector 
of Beimrefl, 5 M. 1. A. 271, at pp. 289, 290 
(1861). 

(7) Jadub Ram Dob v. Ram Lochun 
Muduck, 6 W. R. 56 (1866). 

(8) In. re Chemg Ali, 12 C. L. R. 367 . 
(1882); Nago «. Yoknath, 6 B, 400 (1881). 
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validity in law, itr set up some affii'inativc case of his ov n, in answi'j- (o it'. In 
the technical language of the old pleaders, it will not serve his liu'n to merely 
iraverse the allegation; he must confess anti avoid. 'I'liUB, if the plaiiitifE sets 
up a contract which was in fact made, it will be idle for the defendant merely 
to traverse (i.e. deny) the making of the contract; he should eimfess {i.e. admit) 
that he made the contract, but avoid the effect of that confession by pleading 
the Statute of Frauds or Limitations, or setting up that the contract has been 
duly performed or rescinded. A defendant, however, is not bound to admit 
an allegation which he seeks thus to avoid, or which lu' alhiges to be bad in 
law. He may at (ho same time deny its truth, so long as lu^ makes it quite 
clear how much ho is denying. He may, indeed, take all throe eouises at 
once ; the allegation may be, traversed in point of fact, and objected to a,s bad 
in law, and at the sarnie time, collateral matter may be jileaded to destroy its 
effect. Any number of defences may now be pleaded together' irt tlm sante 
action without leave, although they aao obviously incousisteuf. ’ (1) A 
defendant may “ I'arse by his defence, without leave, as many distinct and 
separate, and therefore inconsistent, defences as he may think proper, sulrjrot 
only to the provision’’(2) contained in 0. VI. i. 1(1, as to str iking out 
embarrassing matter. And a defe.nce is not embarrassing merely because it 
conlain.s inconsistr-nt averment«.(3) But all these various defences niiisl he 
clearly and distiircfly pleadi'd and the facts upon which each is gi'ounded 
should be stated separately. As a rule eaclr defoircc .should form a seirarate 
paragrapli. The drdondant must make it quite clear' what line of defener! he 
is adopting. Any plea which wears a doubtful aspect, «ill be struck orrt, as 
embai'rassiag.{4) Above rdl, spK'cial defences of tiiis kind mrr.st not be mixed 
up with traverses or insimtated into pleas wlircli deny tlu' facts alk-gcd by th(' 
plaintiff.(r)) “ Tire office ofa traverse is to contradict, irot to excuse or justify, 
the act complained of; its object is to irorttpel tin; plaintiff to prove th<' truth 
of the allegiitioir traversed, not to dispute its sufficiency in jioint of law. All 
matter in coiife.ssion and avoidance, all matter justifying or excusing the act 
complained of must be specially and separately pleaded; so must all matter's 
whicb go to show that the contract sued on is illegal or invalid, or which, if 
not expressly staUrd, would be likely to take the opposite party by surprise, or 
would raise issues of fact not arising out of the preceding pleadings. And no 
evidence of such matters can b<‘ given at the trial if they be not. (‘xpressly pleaded. 
This is only fair play.” (6) 


3. It sliall not he swfficiemt for a defendant in, hin writlen 
„ . .. statement to deny generally the grounds alleged 

enia o e sped c. plaintiff, hit the defendant must deal 

specifically with each allegation of fact of which hr, does not admit 
the truth, except damages. 

“It shall not be suflBcient.”—This is one of tire greatest iiirprovemeuts 


(J) Aniiuul Pmtrtico, notds to O. 19, r. 15. 

(2) ]' r Thoniger, L.J., in Uordan v. 
(fminwucxl, [i Ex. JX p. 255. 

(3) lie Morgan, 35 0. D, 492. 


(4) Ann. Pr. loc. cit; Stoken v. Grant, 4 C. 
P. D. 25. 

(5) Ik'It V. Leiwoh, 51 h. J. Q. li. 309. 

(6) Ann. 1^. loc. cit. 
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iuti'uduwid by tlio Judicatiu’o Act. Formerly the defendant was aEowed to 
plead what was caUed “ the general issue,” i.c. “ that he was not guilty,” or 
“ that lie never was indebted as alleged,” both of which were conclusions of 
mixed law and fact. Now a defendant may no longer deny generaUy the facts 
alleged in the Statement of Claim. He must take each matter which is 
alleged against him separately, and either admit it, or deny it, or say that he 
does not admit it. “ It is not merely denial which is meant; the rule covers 
non-admission ” as well. Whether the defendant says “ 1 deny ” or “ I do not 
admit,” he is equally bound to deal specifically with each allegation of fact 
of which he does not admit the truth.(l) This is the general principle which 
now governs every traverse. And in order to make this general principle 
quite clear, special instances are given in subsequent rules (English).(2) “ In 
actions for a debt or liquidated demand in money, comprised in 0. 3, r. 6 
(English), a mere denial of the debt shaE be inadmissible ” (English 0. 21, r. 1). 
“ In actions upon bills of exchange, promissory notes, or cheques, a defence 
in denial must deny some matter of fact, e.g. the drawing, making, endorsing, 
accepting, presemting or notice of dishonour of the bill or note ” (English 
0. 21, r. 2). “ In actions for goods bargained and sold, or sold and delivered, 
th(! defence jnust deny the order or contract, the delivery, or the amount 
claimed ; in an action for money had and received, it must deny the receipt t)f 
the money, or tlie existence of those facts which are alleged to make such 
receipt by the defendant, a receipt to the use of the plaintiff ” (English 
0. 21, r. 3). 

“Deal specifically.” —What is meant by dealing specifically with an 
allegation of fact 1 It means that the party pleading must make it perfectly 
clear how much he admits, and how much of it he denies. If he does this the 
Court will not quarrel with the phrase which he uses. He must not deny en 
bloc everything alleged against him. A defendant may not now plead 
“ that he denies specifically every allegation contained in the Statement of 
Claim (or plaint).” Still, in order to deny specifically, it is not necessary to 
write out every si'ntence in the. Statement of Claim and traverse it in detail. 
It is Buffi' lent when dealing with matters of inducement or any other allega¬ 
tions which do not go to the gist of the action, to plead that “ the defendant 
denies each of the allegations contained in paragraph 8.” Tliis will have the 
same effect as copying out the whole paragraph and constantly inserting 
“ not.” But when the pleader comes to those allegations which are of the 
gist of the action, he must be more precise. He- must plead : “ The defendant 
never agreed as alleged,” or “ never spoke or published any of the said words,” 
or “never m;" any such representation as is aEeged in paragraph 2 of the 
Statement of Claim ” (3) 

Sometimes, in order to obey the rule and to deal specifically with every 
allegation of fact of which he does not admit tlie truth, it is necessary for the 
defendant to place on the record two or more distinct traverses to one and the 
same aEegatiou. Thus, if he pleads, “ The d-'fendant never broke or entered 
the plaintiff’s close,” he thereby admits that the closti in question belongs to 

(1) I’er JcsBcl. M.H., in 'J'iiorp v. Holds- (2) Animal Practice, notes to 0. 19, r. 17. 
worth, 3 C. i>. p. 1>40. (3) Ib. 
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the plaintiff. If he intends at the trial to deny that the plaintifi owned or 
possessed that close, he must say so distinctly and in a separate plea. If he 
wishes to raise both defences— i.e. to deny the act complained of, and also the 
jilaintiff's title to the land—he must put on the record two separate paragraphs, 
e.g.: 1. “ The defendant never broke or entered the said close.” 2. “ The 
said clos(5 is not the close of the plaintifi.” Merely to deny an allegation in 
terms will often be ambiguous and therefore evasive. The pleader must always 
answer “ the point of substance ” alleged against him, otherwise his pleading 
will be deemed evasive (r. 19, corresponding with next rule). And, if an allega¬ 
tion be made against him, with details of time and place, etc., he must deny 
the substance of the allegation and not confine himself to denying it along with 
those inessential dctailB.(l) 

“ Each allegation of fact.”—Only allegations of fact should be denied; 
matter of law should not be traversed. And the defendant should never traverse 
matter not alleged against him: he should be content to answer what is laid 
against him in the Statement of Claim and not trouble about any other matters 
whicdi the. plaintifi might have, but has not raised.(2) Moreover, it is no part 
of his duty, when drafting his defence, to anticipate what the plaintifi may 
hereafter allege in his reply.(3} 

“Except damages.”—*No denial or defence shall bo necessary as to 
damages elainied, or their amount; but they shall be deemed to be put in issue 
in aU e.ases, unless expressly admitted ” (English 0. 21, r. 4). This rule applies 
to damage of all kinds whether special or general, and whether the alleged damage 
is part of the cause of action or not.(4) 


f vasiue denial. 


4. Where a defendant demies an allegation of fact in the 
flaint, he must not do so evasively, hut answer 
the point of substance. Thus, if it is alleged 
that he received a certain sum of money, it shall not be sufficient to 
deny that he received that particular amount, hut he must deny that 
he received that sum or any part thereof, or else set out how much 
he received. And if an allegation is made with divers circumstances, 
it shall not he sufficient to deny it along with those circumstances. 

Evasion.—The pleader ' must deal specifically with every allegation 
of fact made by his opponent—^that is, he must cither admit it fr ankly or deny 
it boldly. Any half-admission or half-denial is evasive. Thus a defence in 
those words, “ The terras of the arrangement were never definitely agreed upor 
as alleged,” was held evasive. Jessel, M.E., said: “ The de(pndant is bound 
to deny that any agreements or any terms of arrangement were ever come to, 
if that is what he means; if he does not mean that, he should say that there 


(1) Annual Practice, notes to 0. 10, r. 17. 
See next rule. 

(2) Rasaam v. Budge (1893), 1 Q. B. 571. 

(3) Ann. Pr., note 0. 19, r. 18. 


(4) Ib.; Wilby v. Elston, 8 C. B. 142 
(1849); 18 L. J. C. P. 320; and see tho re¬ 
marks of Hawkins, J., in Wood v. Earl of 
Durham, 21 Q. B. D. p. 508. 
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wsro no tetniB of arrangonicnt ooino to except the. following 1 erms, anil then state 
wlint the terms were.” (1) 

“Point of substance.”—Again, a traverse often becomes evasive if it 
follows too closely the precise language of the allegation traversed. Thus, in 
Tildesley v. Harper (2) tlie Statement of Claim alleged that the defendant 
offered the plaintiff a bribe of £500. The defendant pleaded, following the 
exact words of the Statement of Claim, that “ the defendant had never offered 
the plaintiff a bribe of £500,” which would have been true if lie had offered 
£400 or £499, or any other sum. Fry, J., held that the substance was that a 
bribe had been offered and that that was not fairly or substantially denied. 
The defendant sliould have pleaded that he never offered “ a bribi; of £500 or 
any other sum.” Ixiave to amend was eventually givcn.(3) 

“ Along with those circumstances.”—That is to say, if the plaintiff 
alleges that he. “ paid the ih'fendant £500 at 35, Fleet Street, on March Srd, 
1904, in the presence of A.B.,” it is an evasive, traverse for the defendant to 
plead; “ The plaintiff did not pay the defendant £500 at 35, Fleet Street, on 
March .3rd, 1904, in the prc,sence of A.B.” For he might have paid the defendant 
£500 on another day or in another place, or when A.B. was not present. And 
these details are only “ circumstances ”; they are not of the, essence 
of the allegation. .It is sufficient and proper for the defendant to answer the 
point of substance and to plead ; “ The plaintiff'never paid the defendant £500 
or any otlier sum.” (4) 


5. Every allegation of fact in the ‘plaint, if not denied 
. specifically or hy rmxssary implication, or 

peci c enia stated to he not admitted in the pleading of the 

defendant, shall he taken to he admitted except as against a person, 
nnder disability : 

Provided that the Court may in its discretion require any fact 
so admitted to he proved otherm.se than hq such admission. 


Auswering opponent’s pleading.—The rules of 0. VI.-VllI, have, 
defined both the manner in which each party should state his own case, 
and also preserihe how he should answer Ids opponent’s pleading. The main 
objee.t of tiic latter rules (5) is “ to secure that each party in turn should fully 
admit or clearly deny every material allegation made against him so that they 
may promptly ,arrive at an is.'>ue. With this object three general principles 
are declared:— 

1. Tt i.s 11 .c sufficient to deny generally the matters alleged by the opposite 
party, but each jui'-ty must deal specifically with each allegation of fact of which 
he does not admit t iie truth (0. VIII. r. 3). 

2. When a party in any pleading denies an allegation of fact in the 
previous pleading of the opposite party, he must not do so evasively but answer 
the point of substance (0. VIII. r. 4). 


(1) Ann. Pr., note to 0, 19, r. 19 j Thorp (3) 10 C. D. 393. 

V. Holdsworth, 3 C, D, p. 64], (4) Ann. Pr., note to 0. 19, r. 19. 

(2) 7 C. D. 403, (.S) lb., r. 13. 
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3. Every allegation of fact in any pleading shall be taken to be admitted 
if it is not de.nied apecifically or by necessary implication, or stated to be not 
admitted (0. VIll. r. 5). 

This rule, is taken from English 0.1!), r. 13, but the Legislature has modified 
the rigour of the rul(i by xiroviding, in accordance with sect. 58 of the Evidence 
Act, that the Court may, notwithstanding the absimce of any spc'cifio denial, 
require any fact to be jnoved by the jiarty who relics on it. 

AdmissionB. —A defendant ought not to deny plain and acknowledged 
facts which it is neither to his interest not in his power to disprove.(1) Where 
allegations are denied or not admitted, which ought, in the opinion of the Judge, 
to have been admitted, he may make such order as to any extra costs occasioned 
thereby as sh.all be just (English O. 21, r. H). The discretion under this 
proviso indicates that the effect of a failuj-e to deny in a written statement 
an allegation of fact in a plaint does not necessarily amount to a inoof in the 
plaintiffs favour.(2) It. is in the discretion of the Court to allow or disallow 
an ax)j)lication for amendment of a plaint.(3) There is no diil'prence in efiVet 
between denyinq and not. adimUitig an allegation.(4) The distinction usually 
observed is that a party denies any matter wbicli, if it lias occurred, would 
have been within his own knowledge, while he refuses to admit matters which 
arc alleged to have happened behind his back. But whether be deiiies or 
does not admit, be must make’it perfectly clear how much be disputes and bow 
much be admits.(5) 


6. (1) Where in a suit for tlio recovery of money the 

o ..f «iT defendant claimB to set-off against tlie 

to be given in written plaintiff s demand any ascci*tained sum oi 
statement. Ttioney legally ret^overable by him from tlit' 

plaintiff, not exceodwiy the pecuniary limits of the jurisdiction 
of the Court, and both parties fill the same charac-.ter as they 
fill in the plaintiff’s suit, the defendant may, at the first hearing 
of the suit, but not afterwards luiless permitted by the Court, 
"present a written statement containing the particulars rd the 
debt sought to be set off. 

(2) The written statement shall have the saiiu; effect as a 
plaint in a cross-suit so as to enable the 
Effect of set-off. Court to pronounce a final judgment in respect 

both of the original claim and of the sci-off: but this shall not 
affect the lien, upon the amount decreed, of any pleader in respect 
of the costs payable to him under the decree. 


(1) Per MalingR, V.C., Ixje ConKcrvancy 
Board v. Button, 12 C. 1). 383, affirmed 6 
App. Can. 685. 

(2) Satyes Chandra Sarkar v. Monraohim 
Dasi, ('. L J. 518 (1914), p. 523, per 
JenkinH, ('..1. 

(3) Ib. 


(4) per Grove, .1., in Hall v. L. & N. W. 
Ry. Co., 36 L. T. 848. 

(5) Thorp V. Holdsworth, 3 C. D. p. 640 ; 
Harris v. Gamble, 7 C. 1). 877; British Land 
Asaociation v. Foster, 4 I’imcs Rep. 674; 
Butter V. Tregont, 12 C, I). 768; and so® 
0. Vlli. r. 3. 
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(3) The rules relating to a written statement hy a dejendant 
apply to a written statement In answer to a claim of set-off. 


lUmlraliong. 

(a) A beqiieatlis Ks.2,000 to B’ and apjiointH 0 liis executor and residual'}' 
legatee. B dies and D takes out administration to B’s effects. 0 pays 
Rs.1,000 as surety for D ; then D sues C for the legacy. C cannot set off tlio 
debt of Rs.ljCWO against the legacy, for neither C nor I) fills the same cliaraetei 
with respect to the legacy as they fill with resjieet to tlie payment of the 
Rs. 1,000. 

(h) A dies intestate and in debt to B. C takes out administration to A’s 
effi'cts and B buys part ol the effects from C. Tn a suit for the purchase-money 
by 0 against. B, tlie latter cannot s<‘t off the debt against the price, for C fills 
t.wo different characters, one as the vendor to B, in which he sues B, and the 
of,her as representative to A. 

(e) A sue.sB on a hill of exchange. B alleges that A has wrongfully neglected 
to insure B’.s good.s and is liable to him in compensation which he claims to set 
off’. 'I’he amount not being ascertained cannot lie set off'. 

[i) A sue,s B on a bill ol e.xchange for Rs..'i00. B holds a judgment agaimst 
A for R.s.l,0()0. The two claims being both definite pecuniary demands may 
be set off. 

{(?) A sues B lor c.om jx'u.satiou on account of trespass. B holds a promissor}' 
note, lor Rs.1,000 from A and claims lo act off that amount against any sum 
that A may recover in tli(( suit. B may do so, for, as soon as A recover.s, boi.h 
sums are diTinite pecuniary demands. 

{/') A and B sue C for Rs.ROlKt. (! cannot set off a debt due to him by 
A alone. 

{(/) A siK^s B and C for Rs.1,000. B cannot set off a debt diui to him alone 
by A. _ ■ ^ 

{/() A owes the partnership firm of B and C Bs.1,000. B dies, leaving 
(1 surviving. A sues G for a debt of Rs.1,500 due in his separate cliaracfi'r. 
C may set off the. debt of Rs.1,000. 

7. Where the defendant relies upoti several distinct grounds 

Defeno, or sot-off ^ founded upou Separate 

founded on separate and distinct focts, they shall be stated, as far 
S'' 0 ‘‘’'ds. sefarotfly and distinctly. 

8 . Any ijnimid of defence which has arisen after the institii- 
New ground of a '■ of the suit oT the presentation of a written 

fence. statement claiming a set-off may be raised hy the 

defendant or plaintiff, as the case may be, in his written statement. 

Set-off.—This is sect. Ill of the former Code with the amendments noted 
in italics, and with the omission of the second paragraph of the former section 
dealing with inquiry. The limitations in jurisdiction which it contained have 
been transferred to the first clause, and the rest of the paragraph was probably 



736 


THE CODE OP CIVIL PROCEDURE. 


First SrHEi). 
0. 8, IT. 7. 8. 


coiimdeicd unuecessaiy. Tlie t\urd clause lias been added. R. 7 is taken from 
.Engbsb 0. 20, r. 7. R. 8 is new. 

TMs nile deals with tlie cross claim known as legal set-off, and wliicli is 
a claim or demand which the defendant in an action .sots off against the claim 
of the plaintiff, as being his due, whereby he may extinguish the plaintiff’s 
demand, either in wliolo or in part, according to the amount of the sct-off.(l) 
It is to be di.stinguished from a plea of paymcnt.(2,' The defence of payment does 
not admit that the demand sued upon is just; it attacics the plaintiff’s claim, 
and urges matter to defeat or at least reduce it on account of some matter con¬ 
nected therewith. But set-off arises out of a transaction extrinsic of the plain¬ 
tiff’s cause of action, being a mutual independent claim. Again, while set-off 
is the creation of law, payment is an act. of the defendant’s consent, express or 
implied.(3) 

Tliorc is a distinction, also, as regards the mode of pleading. A set-off is 
a cro.ss debt or claim, on which a separate action may be sustainwl. Pay¬ 
ment can only be the subject of defence to another’s action. Set-off may be 
pleaded nr not, at the defendant’s pleasure. Failure to do so will not bar a 
suit by him for the amount of the set-off, as is the case with the defence of 
payment. Set-off must be specially pleaded, and the facts constituting it 
proved by tJie defendant, as if he were himself the jilaintifl to anotiier 
uction.(4) Recoupment, which is the keeping Rack of sometliing due because 
tliere is an equitable reason to withhold it, is also to be distinguished both 
from payment and set-off. It can only extinguish th(> plaintiff’s demand 
in whole or in part, and ran never lead to a decree in the defendant’s 
favour.(5) 

Common law did not recognize any right, of set-off. A dcfeiKlant wlio 
had any cross claim could not raise it in the plaintiff’s action. He laid to bring 
a cro.ss action. Le.gal .set-off is the creation of Statute; tliut is, to be 
allowed a set-off, it must be shown that there is a. stat.utory right.(0) 
iSuccessive but limited Statutes were enacted to remove the defect and 
inconvenience arising from this non-recognition and consequent cii-cuity of 
action, and the right to plead a sei-off was first conferred by 2 Geo. II. c. 22. 
A sel-olT was allowed in cert.ain cases.fl) It was a defence proper to the plain¬ 
tiff.s action, (.lefeating oi- rwlucing a plaintiff's claim. It wa,s a shield 
and not a sword.(8) It was allowed only in a limited numbei- of casas, and 
w’lien (‘stablished its effect was to show tliat t.lie plaintiff could not recover at 


(1) itlack !)ict.,p, 422. Sec Ishri r. Gopa 
Saran, (i A. 3.7], 36.7 (1884), as to tin* general 
ja-inciple of sct*ofT wliicli has beta held 
applieable in a case not provided for by tbe 
Gode, and is recognized in other sections, viz. 
21(5, 221, 246, 247. 

(2) Koonjo Ih'hary r. Nilmoney, 4 C. It R. 
2»(i (1879). 

(3) See Hukm Chaud, C. P. C. 751. 

(4) WatermanonSot-ofE,S2:HukniChand 
Cl. P. Ci. 762 ; Dale t’. SoUett, 4 Bnrr. 2133: 
Dinwiddle v. Bailey, 0 Ves. 142 ; and as to 
the difference between a right of aeeount and 


set-off, SCO Ranger v. Great Western Ry. Co., 
6 H. L, Cas. til, A plaintiff cannot oompel a 
defendant to set-off : Ramdeo v. Pokhiram, 
21 C. 419 (1893). 

(5) See the subjefit fully discussed in 
Hukm Chand, C. P. 0, 754-768. 

(6) Liskeard. etc., Ry. Co. v. Caradon Ry. 
Co,, 18 Times Rep. 1. 

(7) See the note in Ann. Pr,, 1906, pp. 232 
aud 281, on the subject of set-off and counter¬ 
claims by Mr. Blake Odgers, K.C. 

(8) Pir Coekhurn. C..I., in Stookc v. 'I'aylor 
5 Q. B. D. 076. 
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all, or was entitled to recover less than what was claimed, and if the debt due 
from the plaintiff to the defendant exceeded the amount due from the defendant 
to the plaintiff, the defendant could not before 1876 recover the difference in 
the plaintiff’s action; ho could only set off an amount equal to the plaintiff's 
claim, and had to bring a cro,ss action for the balance. 

Equity, however, .allowed a .set-off subject to certain restiictions and 
limitations. Equitable set-off was allowed where the piarty seeking the 
benefit of it showed some particular equitable ground for being protected 
agiunsfr his adversary's demand. The cxtstence of anv particular condition 
was not consid(!red ahsolutely necessary for allowing the set-off, though the 
mere existence of cross demands was not considered sufficient. Some of the 
grounds most often sliown for equitable set-off were the common origin of 
and (ionnection between the demands; nmtujil credit; the inability of the 
defendant olberwi.se to recover, and in cases of aBKignments and tru,st.s.(l) 
Up to the date of tlie .ludicature Act, 1873, there was thus both the statutory 
or legal set-off and equitable set-oil, Ixitli of which were subject to certain 
limitations. 

'I'iioiigli the old law as to sef.-off still remains in force, tlie Judicature Act 
(u'cated the modern counterclauu. A set-off remains precisely what, it was 
before the Act., and i!v(!ry other hind of eross clahn is a counterclaim. The 
ditfercnces between the two are very e.on.siderable. 

A .set-off was allowed only in ceitain cases. JjCgal set-off was conlined 
ti) Ike cases mentioned li}'the Stafule,s. Equitable set-off applied only when 
t he, cross c.laiin arose out of the same f raiLsaction, no siU-oil being allowed unless 
defendant,'s claim had some relal.ion to the ](lainl,iff's demand ; but every 
cross claim of whatever kind can now in England be pleaded as a counter¬ 
claim. The claim and coimterclaim may arise out of entirely diUVrent trans¬ 
actions, so long as they can conveniently b<! tried t-ogetliei-. 'Thus a claim 
founded ou tort, may be opposed to one founded on contract,, and mce. wrua. 
Nexlly, a countia-claim is not, like a set-off, a mere defence ; it is siilistantiallv 
a (•)■(),ss action. The effect of this is that if the defendant's c,l.aim exceeds that 
of the plaintiff he will be entitled to a decree for it in the pla,intiff',s action, and 
maxi not bring a separate action for the seciu'ing of the excess of his idaim over 
t he plaintiff's claim. 

To sum up : t iiere were t hus in English law three varieties of cross claims-- 
(a) .«/• off. wliich might, be (a) legal where the iunoimt to be .set off was a liquidated 
demand within the Statute, and (6) tipiitabU: wliert', though the amount was 
unliquidated, the cross claim arose out of the mine t.ransaction as that sued 
upon; ami ['.A counterclaim, which goes beyond liotli, and allows all sorts of 
cro.ss claims, cmci those nri.sing out of different transactiou.s, subject merely to 
tlie convenience of' ri.al. 

In this country, however, there is no counterclaim in the sense stated.(2) 


(1) See Hukm Chand, C. P. 0. 759-787. 
The subjeot of set-off and oountorolaim will 
bo found fully discussed in this Author’s notes 
to sect. Ill of the last Code. 

(2) See Abul Hasan v. Gohra Jan, 5 A. 301 
(1883), where Straight, J., pointed out that 


the Indian Law of Procedure did not sanction 
a set-off or counterclaim in all the cases con- 
tcmplatod by the English Supremo Court 
Rules > and Secretary of State v. MaUano M, 
13 A. 296,299,300 (1891), per Mshmood, J.; 
Roulet V. Fetterlo, 18 B. 717 (1894) (under tlie 

3 B 
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Set-off, Jiowevcr, ]iad Jong been, prior to tlie enactment of sect. 121 of tlie Code 
of 1859, recognized. A rule of legal set-off in India is contained in tins 
rule which is only an amplified version of sect. 121 of the Code of 1859, 
as that .section was construed by the Indian Courts. It has, however, 
been held that that section and the section in the last Code correspond¬ 
ing with the present rule oidy laid dowTi a rule of procedure in regard 
to cases of set-off, but were not exhaustive of those cases, and that it was not 
intended to laJce away any rights of set-off, whether legal or equitable, which 
parlies would have independently of it.(]) And it is well .settled that Indian 
Courts may allow equitable s,et-off in cases in which Equity Courts in England 
allow the same, even though such cases do not fall within the language of the 
present rule.(2) Cross claims are thus in thus country liiniled to cases of set-off 
(as distinguished from counterclaim), whether .such set-off is log.il or 
equitable,. It i.s, however, to he obseiu-cd that uuder- this rule a set-off is treated 
as a plaint in a cro.s.s action, so that the defendant may get a decree 
for it, whereas, as already pointed orrt, .‘■et-olT, prior to Ihc .ItKlierdttr'e Acl, 
corrld only redrree or extinguish the plairrtiff’s ciairtt, and a .separate actiorr 
would Itave had to be brought to recover the anrount of an)’ excos.s bevond the 
plaintiff’s cLainr. 

In pleading a set-off tire defendant assttnres the position of a plaintiff, 
and i.s requii-ed to prove the same facts which he would be required to pror'e 
if ho had brorrglit an origitral action ou hi.s demand. The jilaintrff cannot, 
by taking a dismissal of the suit, avoid an irrqrriry into the nioi'its of tlie 
.set-off. fide. post. In a suit for rent due on a mohurari, ternrro held by the 
defendant, tire defence was that he was entitled to act off against the phiitrtiir.s 
claim a, certain srirtt due to Irim on a decree pas.sed by rhe Privy Courreil bel-wcoir 
the same partie,s. It was Iteld that the set-off could be entertained and inquired 
into, the decree of the Priv)’ flounctl rrot Ireirtg under execution, arrd sect. 24(i 
of the last Code being Inapplicable to the case.f;)) 

The present rrrie docs rrot, of course, affect l,he .special jirovisiorr.s 
relating to set-off in proceedings in insolvettcy (d) and in the witi(litrg-u)> 


Code a cross claim canuot bo not up as a 
defence, except when it avi.ses out of the very 
transaction sued ujion, and is in the nature of 
a set-off]; Fakir flhandra Diitta r. (lisborno, 
8 (I. W. N. 174 (1903), whore a set-off was dis¬ 
allowed os being based upon a separate trans¬ 
action. S. 128 (c) allows of rules being made. 

(I) Clark V. Ruthnavaloo, 2 M. U. C. R. 
29() (J86r)); Kistuasamy Pillai v. Municijial 
Commissioners of Madras, 4 M. H. C. K. 120 
(18()S); Kishor Cliand Chamjialal v. Mad- 
howji Vissam, 4 B. 407 (1879); Rookminy 
Bulbiib V. Mulk Jamania, 9 C. 914,918(1883); 
Bhagbat r. Ramdeb, 11 C. 567 (1886); Pragi 
Lai r. Maxwell, 7 A. 284 (1885); Chisholm v. 
Copal Chunder, 16 C. 711 (1889); Gobind 
Parahau u. Murrec Brewery, 1885, P. R. No. 
47. This view received statutory rect^nition 
by the addition in 1888 of the last paragraph 


in s. 210 of the last Code: yubranmninn 
(^hettiar v, Muthuswami Aiyangar, 17 M. L. J. 
481 (1907): Kalanand Singh v. Sri IVosad 
Gaft, 19 (h L. ,1. 152 (1913). 

(2) Brojendra Nath Las v. Budge Budge 
Jute Mill, 20 a 027 (1893); Niaz Cul Khan 
V. Lurga Prasarl, 15 A. 9 (1893) [foil. Nand 
liam V, Ram Prasad, 27 A. 145 (1904)]; and 
Hde jmsi ; Dobson k Barlow v. Bengal Spin- 
ning, etc,, Co., 21 B. 126, 135 (1890); Fakir 
Chandra Lutta r. Gisborne k Co., 8 C. W. N. 
174 (J903). 

(3) Bharath Ih’osad Sahi v. RameshM'ar 
K wr, 8 0. W. N. J18 {1903); s. e., 30 C. 1066. 

(4) See Insolvent Act, 11 & 12 Viet, c, 21, 
ft. 39; Miller v. Beer, 6 0. L, R, 294 (1880) 
[disi. Young t*. Bank of Bengal, 1 M. I. A. 87 
(1836)]; Miller v. National Bank of India, 
91 C. 140 (1891). 
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of limited companies (1) whicli liave been embodied in the Acte governing these 
proceedings in India. As to the Transfer of Property Act,(2) and the special 
cross claim (3) provided for by sect. 95, see below. As to the decree when 
scfc-ofE is allowed, and effect of decree as to sum awarded to defendant, see 0 XX. 
r. 19, po.'if: 

Equitable set-off. —It has already been .stated (4) that this rule does 
not take away any rights of equitable set-off (5) which parties would have 
independent of it. The statutory rule of act-off is absolute in its terms, and 
where a case is within it a set-off is given as of riglit; but equitable set-off, 
from its very nature, depends on Ihc equities of each particular ease, and there¬ 
fore on tlie flistTeti<m of the Goirri.. It cannot bo claimed as of right, and will 
be allowed only where the Court deems it equitable to allow it in case,(G) 
tliougli Uh^ (hurt will 1)0 guided in the exercise of its diwTction bv the decisions 
of the English Equity (hurts, >\liicli have been rm)gniml hi this (•ountry.(7) 
Equitable set-off cxiids not only in cases of nuitnal debts and (nxHts. but also 
wliere the cross demands arise out of one and tlic same 1ransa.ciion, or arc so 
<'onncc1ed In their nature and circumstances as to make it. inequitable that the 
plaintiff shouhl rec(jver. and the tlefendant be driven to a. cross suit.(8) Thus 
unascertained damages for partial breach of a. contract, may l>e set-off in answer 
to a claim for money due cm that contract., so far as it was fulfilled, as the cross 
denuinds in sucli a case are conneciod with the siimc transaction, and arise out 
of one and the same contract; (9) ami in a suit for arrears of salary there has 
been allowed to be set, off the valm* of goods and property damaged, lost or not 
accouuied for, by the pkintiff.(lO) Where a defendant set up an agreement 
to the effect., that the ]'ents payable on atxmunt of lands held by the plaintiff 


(J) Soc Act VT. of 1HH2, h. irxK 

(2) See Shiva Devi r. .laru TToggadr, 15 M. 
2tl0 (1801) [waste by mortgagee in fiOHscHsion]. 

(.‘i) Rinilet V. Fetterle, 18 B. 717 (1804). 

(4) VkIi-, aide, p. 70H. 

(5) As to the im-iiiiing of, see als<» p. 7117, 
a>if(\ 

((») f) (bsonand Barlow t’. Bengal S]>imiing, 
.21 B. 12G,at p. 1:J5 (1800), where the 
prupostai set-otT was chsallowed, there laang 
no eijiiitablii grounds tor admitting it, and 
theie D-iiig hkely to be great delay in inves¬ 
tigating it 

(7) See Huk.' P. C. 778; equit¬ 

able set-ofl' was \-'i'v early recognized, vide 
n7ilc, ]). 738 ; and i: i,niagopal a Mallikkar- 
janudu, 1 M. If. C. li. 300, whore the Court 
observed that tlu' (|uestion should ho ilcalt 
with on the prineijilcs of English (k)urta of 
Equity. 

(8) Clark r. Huthnavahxi, 2 M. H. 0. II. 
20(i {1805): Kalauand Singh v. Sri Prosad 
Das, 19 C. L. J. 152 (1913); Fakir Chandra 
Dutta Uisborno &. Co., 8 C. W. N, 174 


(1003), where, howevc'r, the set-oft was 
diaaUow<‘d a-s being based upon a sisparate 
transaction; and see Hosseiiia Btboo r. 
)SraitIi, J3 It h. II. 44U (1874), where, 
however, the (tourt., as jiointed out (Hukni 
Chaml, C. 1*. 777 n.), took a very rcstridrod 

vjew of the equity. A« to whet,her it is in¬ 
equitable will, of e()ur?!(S dejiend upon Iho 
fael'S of eaeh case : Dobson and Barlow v. 
BongalSpmning,ete,, Co., 21 B. 12(5, at p. 135 
(1800). 

(9) KiHtJiaRonii Pillai v. Municipal (dm- 
inissionors, Madras, 4 M. H. C. B. 120 (1808); 
Kailha Kam Deb v. James, 20 W. H. 410 
(1873); Caiiri Salmi v. Ham Salmi (1875), 
N. W. P. H. C. U. 157 ; Pragi Lai v. Max¬ 
well, 7 A. 284 (1885); (Jobind Persliad v, 
Murroe Bwwery, T885, P. K. No. 47 ; Neaz 
Oul Kiian r. Dtirga Prasad, 15 A. 0 (1893); 
Brojendra Nath Das v. Budge Budge Jute 
Mill, 20 C. 527 (1893). 

(10) ('hisholm i\ Copal Chimder, HMl. 711 
(1S8 !). 
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under the dofondant wore credited to the plaintiff on account of rent due to 
him from the defendant, it was lield that the plea was one of payment and of 
account and set-off in a general sense, and not one of set-off uu<lcr sect. Ill of 
the last Code (now represented by mle 6 of Ihis Order).(1) 

“ Suit for the recovery of money.” —Tims no sot-off may be clninied 
in a suit for property, or for a declaratory decree or injunction; (2) nor is a 
suit for moveable property one for the recovery of money, even though a money 
value be assigned in the plaint to tire property, and tiie decree may contain a 
provi.sion of an aliernativo character for the pa}'inent of the money by the 
defendant in case of default in the delivery of the property. It has been doubted, 
but not decided, wliotlier a suit for an account <-an be held to be for recovery 
of money witliin the meaning of this section; (.‘5) but a suit for dissolution of 
])artiierslii]), willi a prayer that the balance due should be paid, is witliin the 
section.(-1) It is to bo observed tliat there is a difference in the wording 
of tlie rule us regards tlie plairrtiff's dematid and the defendant's set-off. 
The latter must be of an ascertained sum. Tlie suit, however, need 
not he for an ascertained sum, the w'ords “recovery of money'’ including 
claims for unliquidated damages and mesne profits. See illustration (e.) to 
the rule.(rj) Even in the case of a set-off not falling witiiin the provisions of 
tliis section, the claims must both be for money, as is indicated by the terms, 
0. XX. r. 19, post. 

‘‘ Claims to set-off.” —delendaut cannot be permitted to carry on two 
suit.s for the same lieiimrid at tlie same time, and using a demand in set-off is 
.a bar to a subseiprent suit for lli.at denratid. A defendant may. liowever, it 
has been submitted, claim a s(‘t-off of a denrmnl (luring the pendency of a suit 
for the same demand.(0) 

Ascertained sum.”--The word "debt" was used iti the Code of 1859, 
It was held restricted to an ascertained sum, and to exclude unliquidated 
dama.g(» and nie.sne profits as laiing damages.(7) Under the last and ])re,si‘nt 
Code the matter is clear, lioth from tlie use of the word “ ascertained ” and the 
addition of illustration (c) to the section. Tlie sum sought to bn set off under 

(I) ICdwarrf Dalglcisli r. Jtaiadin, 14 

Cl. W. N. 170 (100!)). 

(;)) Etorle’s HotttH n. .luiias. J8 Q. IJ. I>. 

450; SOP Manliy r. Mrnfjy, ]4 W. 1?. 130 
(1870). 

(3) Nankaray v. Ho Htaw', 13 C', Jg-l 
(ISSO) ; B. c., 1,3 1. A. 48. 

(4) Hamjiwan Mai v. Clband Mai, JO A. 

587 (1888). 

(5) Under the Code of 18.50 the suit must 
have been for a “ debt,” and a suit for mesne 
profits was hold not to be such: Koteo Rumun 
». Urceja Nund, 6 W. E. 160 (1866). Tiiis, 
however, is not so now [see 111. (fi)], though 
the result both of the claim and set-off must 
!» a pecuniary liability. See Ahmedabad 
Advance, etc., (o, r. Tsikshmishanhor, 30 B. 


17.3, 103 (100.5). 

(6) Hukin flhand, (.'. 1’. ('. 7,83. 

(7) Entoe Zummun c. (lurij Nuud, 7 
Wyin. E. 218 ; Baehun c. Hamid Hn.ssein, 14 
M. J. A. 377, at p. 380 (1871); llocool Coo- 
mar r. Bhichoook 8ingh, 22 W. K. 1 (1874); 
Beanlau c. Herrold, 10 W. E. 205 (1868); 
Hosseina Bibeo v. Smith, 22 W. R, 15 (1874); 
a. c., 13 B. L. R, 440; Ram Jlyal v. Rani 
Dhun Dass, 4 Agra 43 (1868); Kaloe Coomar 
». Huro Chunder, 17 W. R. 177 (1872) [as re¬ 
gards this case it has been said in O’Kiuealy's 
V. P. C. that some stress seems to have been 
laid on tho fact that the claims were alto¬ 
gether of another nature, but looking at 111. 
(«), that would not by itself be a valid objec¬ 
tion! : tride post. 
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tliie rule must be a sum ascertained; that is, liquidated, and not damages 
undetermined,(1) such as a liquidated amount due under a bond,(2) or a debt 
payable according to an award.(3) The sum to be set ofi must be ascertained 
before tJie set-ofl is claimed, and it is not sufficient that it may be ascertained 
on inquiry.(4) The claim is sufficiently certain if it is capable of being 
reduced to ti certainty by simple caIcuIation.(5) A sum decreed is ascertained 
and may be set ofI.(6) No decree by way of set-of! can be awarded to a defendant 
for a sum to be ascertained on a settlement of accounts, even though the result 
of the suit shows that nothing is due to the plaintill.(7) There is notliing in 
this rule to restrict the set-ofi to claims in rfspect of the same matter which 
forms the subject of the plaintiff’s suit. The rulo allows a set-off of every 
ascertained sum of money, and no restriction should be placed on that right 
wliich is not to be found in the section itself. Though the restrictions on equit¬ 
able set-off of unascertained sums are proper, there is no renson, as there is no 
authority, for grafting them on to the law in regard to ascertained sums.(8) 
While it is a general principle of set-off at law tiiat tlie amount claimed should 
be certain and ascertained, and that an unliquidated demand may not be set 
off even if it should arise on the same contract on which the plaintiff’s demand 
is based, this is not so in the case of equitable set-off. TJiis may be allowed 
in tlie case of unliquidated damages, tliat is, an amount wliich can only be 
ascertained by the decision of the Court (0) where the respective claims of the 
parties arise out of one and the same transaction.(10) 


(1) Pragi Lai i\ Maxwell, 2 A. 284 (1886); 
Raghu Natli Da?i r. Aehraf Husaii, 2 A. 252 
(1879) [this decision was, howo\cr, prior to 
the passing of the TransLr of Property Act; 
so»! Shiva Devi Jaru Haggadii, 15 M. 290 
(189I)J ; Abul Hasan r. Zohra Jan, 5 A. 299, 
501 (1883); Amir Zama v. Nathu Mai, 8 A. 
39fi (1883). 

(2) Watson & (jo. r. Hrojo Soundumj 
Dobia, 10 W. K. 225 (1871). 

(3) (loui'iSahai c. llain Saliai, 7 A. H. C. K. 
157 (1875). 

(4) Hukm Chanel, P. C. 788; Zura- 
ineeroonissa /k Gayer, 0 W. li. Civ. Ref. 26 
(1860); the contrary was held in Warburton 
iJ. Anderson, 1876, 1*. H, No. 25, mainly 
oil the ground that tho amount sjxjnt in 
repairs, tbougt "ot ascertained at the begin¬ 
ning of the inquiry. would be so at tho time 
the inquiry coiitoinp! ited by the section was 
finished, and the Court would have to make 
a decree, tho amount being a debt if the 
tenant could show that ho had not spent 
more tlian the landlord w'as bound to spend. 
However, if this argument were correct, then 
it has been pointed out (Hukm Chand, 789) 
every claim for unliquidated damages might 
bo set off, as after inquiry tho amount of 


HUeli damages would also he an UHciTtainod 
amount. 

(5) See Hukm Cfiand, ('. P. C. 789. 

(6) See Dl. (d), Bhugawani Kunwar t\ Lula 
Baijnuth l^rasad, 2 B. L. K., A. C. 84 (1868). 

(7) Huro Soondurcc v. Bungsiicc Mohun, 
5 W. R. 32 (1866). 

(8) Hukm Chand, V. P. 0. 71K), whoso oh- 
servatioi^ arc supported by III. (c) to l.hu 
section wliere the sot-off is in respect of a 
different matter. As pointed out by him, 
auy observations to a contrary effect in Abul 
Hasan v. Zohra Jan, 5 A. 299, 301 (1883); 
Amir Zama v. Nathu Mai, 8 A. 396 (1886), 
wore not necessary. No grounds are given 
for the decision which was under the old 
Code, Hcera J>al v. Bishon Suhayo, 1 W. R. 
297 (1864), and it does not appear to have 
ever been followed. 

(9) Kistnasamy Pillai v. Municipal Ckim- 
miasxonors, Madras, 4 M. H. C. R. 120, 128, 
129 (1868). 

(10) Kishorchand Champalal y. Madhowij 
Visram, 4 B. 407 (1879), but not where tho 
claims are wholly unconnected: Clark v. 
Kuthuav^oo (^htitti, 2 M, H. 0. R 296 (1866), 
vide ante. 




742 


THE CODE OV CIVIL PROCEDURE. 


Eibsi'Sched. 
O. 8, ri-. 7, 8. 


“ Legally recoverable.” —Set-off is allowed to prevoiil cjoss aclioti.s. It 
was uot intended to give new rights, except to the extent of giving facilities 
for the enforcing of rights which are already enforceable in an action; and it 
has always been accordingly held that a set-off can only he successfully jdcaded 
when an action could have been maintained for the same dobt.(l) As 
the sum must be legally recoverable, a demand arising out of a transaction 
which is legally invalid cannot be the subject of a set-off. A defendant there¬ 
fore cannot recover in respect of a claim without cause of action, (2) or barred 
under sect. 11, avie (3), or 0. 11. r. 2, or by the Limitation Act,(4) or based 
on decree incapable of being enforced,{5) or in respect of an infant’.s debt.(f)) 
Tn a suit for airears of rent- the amount of a new road cess paid by the defcudaiit 
was Jield not to liave been payable by the plaintiff under the terms of tlio lease, 
as a prior income tax was, and therefore not riicoverable by the defendant 
from the jilaintiff, and thus not liable to be set off.{7) In short, the claiiu 
.sought, to i)e .set off must be one upon which a separate action could liave been 
maintained. Tlie monoj^ set-off must be of course recoverable from flic plain¬ 
tiff, not from any one else, and it must be due to tlie defendant, who cannot 
,sct up a right subsistutg in a third party. The defendant’s right of set-off of 
a, demand against a person is not affectexl by flic circumstance that the suit is 
brought uot by tliat person but by an assignee of bis. Tins is so, even wlicre 
tlie assignment i,5 by a sale in execution of a decree against him.(8) A cannoL 
set off against, a. claim made by B, in respect of separate dealings between liim 
and A, a debt due from a firm consisting of a father and two sons, one of whom 
is B.{9) Neither can a defendant set off against a claim of money any jiortion 
of an anioimt in respect of which the defendant, jointly with another, uot a pai ty 
to the suit, can claim contribution from the plaiiitift.(lU) Where in a suit by a 
coinpanv in liquidation it was argued that the defendant’s claim was not legally 
recoverable as Ids remedy was only proof in liquidation, wliere probably be 
would recover not the whole of the ascertained sum but only a dividend, it 
was bold tliat the words “legally recoverable" had no rcfci'cnce to the ability 
of the debtor to pay the demand in full, and that a sum was legally recoverable, 
though in the result the creditor must be satisfiert with a dividend.(11) 

“ The same character.” —Mutuality of debts is required not only as 


(t) Rawlcy v. Rawlcy, 1 Q,'!!, JX RK), at p. 
460. 

(2) Zumcoruiiiicis.sa i'. Gayer, 6 W. R. Itet. 
2() (18(i6), Bubaisting when the suit was in¬ 
stituted ; Goeool Coomar c. Bhichook Singh, 
22 W. R, ] (1874). 

(3) See Amir Zama t'. Nathu Mul, 8 A. 
3!)(> (J880), where it was held that the act-off 
wa.s not barred under s. 13. 

(4) Pragi Lai v. Maxwell, 7 A. 284 (1885); 
Heeralal r. Bislien Suhayo, 1 W. B- 296 
(1804). And boo Baelinan Lai v. Banarai Das, 
35 A. 238 (1913); 17 C. W. N. 1243 (a debt 
barred by Limitation Aet but not by Punjab 
Act 1. of 1804 allowed an aot-off). 


{5) Huro Pcraliad v. Pool Kialiore, 10 W. R. 
308 (1871). 

(6) Rawlcy a. Rawley, 1 Q. B. 1). 400. 

(7) Suniomoyeo Dalx'e v. Purreah Narain 
Boy, 4 C. 576 (1878); Hlmmbhu Nath v, 
Horro Soonduroo, 11 0. L. R. 140 (1882). 

(8) Bhagawani Kunwar r. Lala Baij'natli 
Proaail, 2 B. L. R., A. 41 84 (1868). 

(9) Dbunpat Singh v. Porlies, 1 Ind. Jur. 
N. H. 354 (1862). 

(10) Unianath c. Monaurali, 14 C. W. N. 786 
(1910). 

(11) Alimcdabad Advaiiee, etc., Go. t\ 
Lakahmishanker, 30 B. 173 (1904). 
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regards tlie ideutit-y of the jiartios, ))ul also as regards tlic quality of their rights. 
The debts should not only be due t.o and from tire same ()ersoii, but 
in llic Slime eapacity. A party may act in different uharaeterB, and Ids 
private will bo Jield different fi'om his official cliaraoter. So in a suit by a public 
officer ill Jus official cliaractcr, the defendant cannot set off a claim against 
him personally, and vke versa. Similarly, a claim wJuch tlie defendant 
has against the plaintifi individualfy cannot be sot off against a claim 
due to plaintiff a.s trustee, though on account of the special nature of a 
trust ho may set off a claim due to him individually against a claim duo by 
him as trustee.(l) An account due as manager cannot be set off against a 
personal liability.(2) A legal representative of a deceased does not fill t.hc 
same idiaracter as regards Jiis own debts and the debts of tJie deceased, bee 
illustrations («) and {h) to rule. An executor or administrator, however, fills 
the same character as regards debts due to and from the deceased, and so in 
ail action against tlic representative as such the latter may sot off all claims 
against the plaintiff wliich his testator or intestate may have .set off against him, 
and whicli, thorcforc, must have been due to the tMtalor or intestate.(3) Wliere 
in tlie. ease of a company in liquidation each liability aro.se prior to the 
liq.iidiition, though the amount.s rvere ascertained after it, botli parties were 
lickl to fill tlic same character.(4) A set-otf was disallowed where the decree 
wjiicli Wins .sought to be set off was a decree not against the plaintiffs 
but against third parties hemmidiirs of the plaintiffs.(5) 

Written statement.—The rule is that a set-off, if claimed, must be 
specially pleaded. If, however, the particulars aie sufficiently sot out, it is nut 
necessary that it should be specifically stated that they arc alleged by way of 
set-off. The written statement contemplated by this section is deemed a plaint 
for the sum sought to be 8<‘t off, and must be stamped aecordingly.(6) But 
these cases have been dissented from by Baiierjcc, J.(7) Where the defendant 
(bd not raise an issue as to .set-off in tlic first Court, the Brivy Council declined 
to entertain it.(8) 

Jurisdiction in cases of set-off.—The amount claimed to be set off 
must not exceed the pecuniary limits of the Court’s jurisdiction.(9) This 
provi.so was in the last Code contained in the second paragraph, which is now 
omitted. It has been tran.sferred to the first clause. The entire amount 


(]) Hukm Ohand, (t P. tt 824 ; Blioirub 
Chmider Doss v. HafezunisBa Kliatooii, 2 
C. la tt. 414 (1878) [it is essential to the 
validity ef a Bi' 41 that tlie debts sliould bo 
mutual, due from md to the same parties, 
and in tlic same righi '. 

(2) Abul Hasan r. Zohra Jan, 6 A. 21i9 
(1883). 

(3) See Chennappive. llaghunatha, 15 M. 
29 (1892); Watson & Co. "Brjo Sooiidurce 
Debia, 1(1 W. K. 224 (1871); Urisli Oliunder 
Lahoory r. Kooiiiaroo Dabea, 1 W. R. Misc. 
23 {18B4). 

(4) Ahmedabad Advance, etc., Co. r. 


Taikshnitsbanker, 30 B. 173 (11K)4). 

(.5) Tihik Cliandra Roy r. Jasoda Kumar 
Roy, 11 C. W. N. 215 (1906). 

(6) Amir Hama v. Nathu Mat, 8 A. 396 
(1886); Bai jShri Magirabai r. Narotani 
Hargovan, 13 B. 672 (1889); Chennappa v. 
Raghunathii, 15 M. 29 (1891). 

(7) Fakir Chandra Dutta v. (lisborne & 
Co., 8 C. W. N. 174 (1903). 

(8) Nan Karay v. Ho Ht.aw, 13 J. A. 48, 56 
(1880); B. c., 13 C. 121. 

(9) See in Ram Lai i). Laneaster, 3 A. U. 
C. B. 114 (1871); Brojendra Nath Daa v. 
Budge Budge Jute Mill, 20 C. 527 (1893). 
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olaimcd to be set ofi must not exceed the limits of jurisdietioii; tlie excess 
of such amount over tlic plaintiffs claim, for whicli the defendant may 
ask a decree in his favour, not being material in the question of juris¬ 
diction.(1) And where a Court has two different pecuniary jurisdictions, the. 
jiuisdiction referred to in this rule will be that in which the suit is being taken 
(cognizance of. Thus, whore a Subordinate Judge, with unlimited jiccuniary 
jurisdiction, was invested with Small Cause Court jurisdiction, and in 
the exercise of that jurisdiction took cognizance of a suit, it was held 
that the claim for set-off in it; of an amount exceeding the pecuniary limit of 
tin; Small Cause Court jurisdiction, could not he, inquired into by liim.(2) A 
que.stion might arise whether a Court could entertain a set-off, a claim for which, 
tliough within its pecuniary jurisdiction, was otherwise not witliin it. It has 
b(!en held tliat the rule does not refer to material jurisdiction in any way, or 
contemplate a case; in which a suit for the amount claimed to he, set-off is beyond 
the jurisdiction on account of its nature, as may be th(( case in some Provinces 
as regards claims for amounts for rent of agricultm'al lands.(3) It has, liowever, 
liei'ii also held generally that no Court can entertain a set-off if it would not liav<( 
had jurisdiction to entertain a suit, if one had been brought to recover tlie. money 
sought to be, set off.(4) And scse last paragraph. 

Effect of set-off.—-The set-off is to have the effiict of a plaint (5) in a 
cross suit, and being tr(iated as a cross action it is not affected by anytliing 
whi<!li relahis solely to the plaintiff’s claim. It is not necessary t.hat the plain- 
liff’s demand should actually exist. Thus the dehuidant may deny the plaintiff’s 
claim, and also plead a .set-off, and may obtain a decree for it, although no sum 
may be found due to the plaiutlff.(6) And if a certain amount is found due to 
the. jilaiiitiff, hut a greater sum is found due to the defendant, a decree will 
he. made in favom' of the defendant for the recovery of tlie balance.(7) And it 
hies been held tliat the, same rule applies in the ease of a set-off wliieli is not 
within the pm'view of this rule.(8) 

.\n iqipeal will lie to the same Coui't as if the sum had been demanded 
in a separate suit.(‘.)) So long as so.t-off was deemed a mere defence the plaintiff 

(1) Thakurdas v. Nand Ijil, 1830, P. K. simi U> l)o ascertained in a suit fer accounts, 

i^o. 17. Burro tkaindtiree e. iiungshec .Moliun, 5 W. 

(2) Baroto tia^a v. Bopoy Poiigu, 14 B. 371 B. 32 (1866), but this was because there could 
(1883); apjiarently overruling in effect. Bam- be no set-off in respect of an unascertained 
piutab r. Uanesh Bangnath, 12 B. 31 (1887), sum. 

which, however, was not referred to. (7) Boc 0. XX. r. 13, 'poM. 

(3) Thakurdas (?. Nand Lai, 1830, P. E. (8) Pragi Lai v. Maxwell, 7 A. 284 (1886), 

No. 17 : and soo Hukm Chand, 0. P. 0. 832, per Oldfield, J. [contra, Duthoit, J,]. The 
where it is said that the principle of connoxity point was queried in Brujendra Nath Das v, 
is considered sufficient to confer inatorial Budge Budge Jute Mill, 20 0. 627 (1893); 
jurisd'etion in such eases. and now see last para, of s. 216, pod. 

(4) Beni Madho v. Gaya I’msad, 16 A. 404, (6) 0. XX. r. 19, pod, under which appeals 

405 (1893). from decrees relating to set-off lie to the 

(5) As to stamp, txjc ank, “Written Courts to which appeals in respect of the 

statement.” original claim would lie. See Bam Lai v. 

(6) Huyalklia e. Abduiakha, 6 B. B. 0. K., Lancaster, 3 A. B. 0. R. 114 (1671); as to 
A. C. 101 (ISOO); in an earlier ease it was slamping of memorandum of appeal, soo 
hold that a decree could not be awarded for a Clnainappa Kaghunatlia, 16 M, 29 (1891). 
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oould at any stago of the suit put an end to it by putting an end to tbe suit 
itself. It fell with the action to which it was an adjunct. However, as affirma¬ 
tive relief can now be given on a claim for set-off, the plaintiff cannot, by refusing 
to proceed with the case, defeat the defendant’s right to recover 
under his aet-ofE.(l) As to lien,(2) the rule seems to assume that it is 
usual for a decree to make costs payable to the pleader instead of to the 
party.(.3) 

Rules relating to written statements. —This clause is new ; see notes 
to other rules of same order. Court fees must be paid on set-off claimed in 
written 8tatement.(4) Where the case was not strictly one of set-off under 
the former section, so as to make applicable to it the provisions of the third 
paragraph of that section (curresjjonding with the smmnd clause of this rule), it 
was held that the written statement need not be stamped as a plaint.(r)) 

9. No ‘pleading mhneguent to the umtien statement of a [s. 112.3 

„ , defendant other than (ni 'waii of defence to a 

Subsequent nleaaings , 7 77 7 , 7 , i 7 

sef-ojj shall be ‘presented eme/pt by the leave 
of the Court ami ‘upon such terms as the Court thinks jit, but the 
Court may at any time require a written statement or additional 
written statement from any of the parties and fix a time for 
presenting the same. 

“No pleading,” etc. —^Aud (ji sect. 112 of the last Code shortened and 
rcjuodclled. This rule corresponds to sect. 122 of the Ciodo of 1859. By r. 1, 
ante, written statements must be filed before or at the first healing, by which 
is meant that they must be filed before the parties have entered upon their 
case.(6) This is subject to r. 6. Accordingly an application to file a supple¬ 
mental written statement after the case had begun was rcfused.(7) Where a 
written statement was impro]xirly admitted, but without prejudiei^ to the 
opposite party, th<'. Court refused to interfere in appeal.(8) 

“ Court may at any time require.”- -This may be done at any time. 

In the Code of 1869 occurred the words “ before final judgment,” and it was 
accordingly held to mean that written statements could be called for only by 
tiic first Court and before judgmcnt.(9) The wiitlen statement may be called 
for from either plaintiff or defimdant. The Court was held justified in calhng 
for a written statement which did not add to or vary the plaintiff’s claim, but 

(1) See EngUos 0. 21, r. 10. (S) Subramaniftu Chottiar v, Muthuswami 

(2) See Hukm ('hand, G. P. C. 834; Ann. Aiyangar, 17 M. L. J. 481 (I907J. 

Pr., 0. 65, r. 14; Uio general rule is that the (6) Munchershaw Bezonji v. Now Dhu- 
right of Bot-off is not affected by the solioitor’s mmsey Co., 4 B. 570, at p. 578 (1880). 
ordinary lion for costs: Pringle v. Gloag, 10 (7) Ib. 

Ch. D. 676. (®) bafi Mahomed v. Dhoolce Ram, 22 W. 

(.7) Brijnath Dass v. Juggernath liass, 4 0. R. 377 (1874). 

742, 743 (1879). (9) Juggeshur Mookerjeo v. (lopce Kishen 

(4) Guise V. Ananta Ram Rathe, 10 C. W. Sein, 5 W. R. 50 (1806). 

N. 199 (1905). 
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liiupl)' supplied omissions in the plain(..(l) Ju tlie llii;!) (‘oiirt an oi <l(‘r direet.ing 
.he filing of a written .stateimuitis generally asked for and granted on the prosenta- 
fon of the plaint, and it was lield that this was not such an order of Court as 

10 subject tli(! party to the ])ena!t.y of contempt for uon-coinpliance.(2) It was 
n an early ease held that if a party neghicts to file, a rvritten statement when 
irdtned to do so the Coiu't would examine, him as to his grounds of defence, and 
'online him to such statements or iidjourn the ease at his expense.(d) But in 
ither cases the Court I'efused to hear a jiarty who having been ordered to file 
i written statement omitted to do so.(4) 

10. l-V/im iiiiy party from wlioui a written .stalemoJit is 
„ , so required fails to present tlie same witliin 

ails to present written the time fixed by the tloui't, the Court may 
pronoiciicc judijmetit against liim, or make 
sueli order in relation to the suit as it 

liinks fit. 

Default to present written statement. —Tlic Court may eilluM-pass 
I decree against tlie defaulting party or make such other order as it thinks 
rroper. Where, in a case Indore I’ettirson, J., the defendants, after ample 
ipportunity, negleobid to put in a written statement, that learned Judge stated 
hat in future he should put the defendant into the box and (ixaminc him a.s 
;o tbc grounds of his dide.nce ; and if on examination it should apjX'.ar that a 
vritton statememt was deshable, the case, would be adjourned fur that, purpo.se 
it the expense of the defaulting party.(.h) Didendant remained in Calcut.ta 
)ne month after it was ordere.d that ho. should put in a written stiibiiueut, and 
lien wont on a jiilgrimage. His son applied for leave to file a written statement, 
ind his application was refused, as no cause was shown why his fatlier liad not 
iled it before, ho lidt Calcutta.(6) This rule corresponds with seel.. 106, Act VIII. 
jl 1859. It has been held that in Kules 105 and 106 of tlie Bomliay High Court 
ilules (Original Side) there is notliing to prevent a defendant who has not filed 
lis written statement from defending the suit at the heaTing.(7) 

(1) Juhangeer Buksh v. Bhcckaree Lall, Mittcr, I'al. H. C., Aug. lOtli, ]H(i6 ; Srociialh 

11 W. K. 71 (1869). Dt)S8u.BaneeDossco.W. 11.27,1865,citedib. 

(2) Moran and otherfl tr. (iladstone and (.')) Rainnitten e. Oriental Inland Steam 

ithors, Cal. H. (1, May 14t.h, 1808. cited in Navigation Co.. 2 Hyde, 89 (1864). 
liroughton, C. P. (!. 130. (6) Domimoye Do.saco v. Taraeiium Coon- 

(3) llanirutton v. Oriental Inland Steam doo, 1 Bourko, 153 (1868). 

Jfavigation Co., 2 Hyde, 89 (1864). (7) Jayantilal e. Nagnath, 15 Born. L. 11. 

(4) .ShamasoondurcoDosscer. Brindaljudub 126(1912). 



ORDER IX. 


Ap'pearaita: of Pwrlics and Vmsi’qmmtv of Non-appcamtice. 


1. On tlie day fixed in flic sunnnojis for tlio defendant to Is. 96.] 
ap])ear and airswor, the pavticK shall ho in 


Parties to appear on 
day fixed in summons for 
defendant to appear and 
answer. 


iittcndafiofi at the (lourt-house in person or 
by their rospt'ctivc pleaders, and the suit 
shall then be heard unless the, hearing is 
adjourned to ti future day fixed by the Court. 


“Day fixed.”—This rcfiTS tn l.lie day fix<-d for the iirst hearing of the 
3ui1.(l) All ii|i|Hiarauc,e under tli<' Code is not the same thing as appearance 
as it used to be in the Supreme tionif,, and is now in the High (ioui't where 
the English mode of entering ajipi'aranco by attorney is riTognized, and aoeoid- 
ing 1o the, practice, of the. High Court there i,s jiowcr to oilier a case to 
be set down al, once in tlie general cause list if tlie defendant enters appear¬ 
ance. by his attorney before the time, for aiijicarauce fixi-J in the summons has 
expired. In any ease a (lourt could by coasent, and on tlic ajijilication of tlie 
defendant, issue a new summons altering the day for appearance.(2) M'hen, 
however, dealing with the question of appearance, a.s that term is used in t.lic 
Code for the purjiose of determining whether the provisions in this Order a])])]y, 
an objection by tlie defendant before, the day fixed for liearing to the 
plaintiff’s application for attaehnicnt before judgment is not an ajqiearance 
in that date.(3) 

Application of these provisions.—These provisions are, from their 
very nature and language, applicable to suits in their initial stage and not 
to proceedings taken in execution of decrees made in those suits. It was, 
however, at one time erroneously considered that sect. 647 of the Code (now 
141) applied to execution proceedings as being proceedings of a miscel- 
ianeouB chaiL, ‘■er, and by virtue of that section these provisions were, so 
far as was pruilicable, made applicable to such proceedings. In order to 
overrule such decisions, sect. 647 was amended by Act VI. of 1892, by the 
addition of an Explanation declaring that that section did not ajiply to 
ipplicatioES for the execution of decrees which arc proceedings in suits. The 
applicafion of sect. 647 having thus been prohibited to applications for 


(1) Ziiin-ul-Ab(6ii v. Altmail Jtaza, 2 A. 07, (1870). 

70 (1880); s. o.,.') I. A. 233. (3) Hira Uai v. Hiia Ul, 7 A. 53S ( IHS.'i) 

(2) Cumiuing v. Groou, 4 B. L. It. App. 75 virfr patt^ “ Appearance,” 
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cxRcution, it was liold that there was nothing in the Code as so amended whiel: 
authorized a Court to apply at the stage of execution any of the procedutf 
enacted in the corresponding Chapter of the last Codo.{l) But that though 
this was so the Court might, where necessary, act under the inherent powers 
it possesses to make sucli just orders as arc necessary for the proper disposal 
of the work given to it.{2) 

Appearance.' —The word “ apjKiar ” must be interpreted in tlie same 
s(!ns(i in all the following rules as in other parts of this Code in which it occurs, 
such as 0. XVII. r. 2, yosi,(3) and wliethcr the plaintiff or defendant 
is spoken of.(4) What tlicn is apjxiarance ? If there is none, the judgment it 
ex park. It has been said that in most cases th<i qu<‘stion whet.her a decree 
is ex park or not is a question of fact.(6) It is necessary, howevei', to ascer¬ 
tain the law governing those facts. 0. IX. r. 1 indicates what is meant by 
appeai’iince, namely, the actual altendame in the Court-house of the party in 
person or by pleader or rccorjnized agent, who, under 0. III. r. 1, must be duly 
appointed to act on his behalf, or by a co-parly under 0. 1. r. 12. Under the 
terms of 0. III. r. 1, an appearance by a recognized agent is equivalent to an 
appearance in person, unless the Court directs personal appearance. Plain¬ 
tiffs must all be represent'd by the same pleader, or set of pleaders, and cannot 
be severally represented by different pleaderB.{6) Defendants can, of course, be 
.severally represented, though where such several representation is unnecessary, 
as where the interests are not in conflict, the Court will not allow more 
than one set of costs. Sect. 61 of the last Code, read with Form No. 117 
of tlie Fourtli Schedule of that Code, explained, it was held, the nature of th(! 
defendant’s ajipearance in obedience to the summons to apjiear and answi'i'. 
He was to appear in person or by a duly' authorized pleader, duly in¬ 
structed. and able to answer all material questions, or who shall be accompanied by 
some other person (which includes a recogniztid agent) able to answer all such 
questions. He was further given notiix! that in default of his appearance—that 
if, api)earance in either of the ways specified—^the suit would be determined 
in lus absences; that is, under this Chapter of the last Code. Thus, the appear¬ 
ance mentioiud in that Chapter meant attendance in jierson or by an authorized 
co-party or by a pleader “ duly instructed,” etc., or by a recognized agent who 
intended to apj)car and did in fact appear for the party, whether he was able 
or not to answer all material qnestions.(7) I'lie test of whether a defendant has 
or has not “ appeai'cd ” is whether such of the requirements of the summons 
as relate to appearance have or have not been complied with.(8) On this 
principle it is held that when a pleader attends who is not duly instructed in 


(1) Dhonkal Singh ». Phakkar Singli, 15 A. careful utudy. 
ti4 , 94 (1893); Hajcat Akramnissa v. Valiul- (4) lb. 421. 

nissa Bcgam, 18 B.429,431 (1893). Seeiiotcs (5) Cooke v. Ikjuitablc Ojal (!o., 8 0. W. N. 
to a. 141, jmt. 621, G24 (1904). 

(2) Hhoukal Singli r. Phakkur Singh, (6) Jankibsi v. Atniariiin, 8 B. H. C. li. 

mpra. 241 (1871). 

(3) Soondorlal r. Coorprasad, 23 B. 414, (7) Muruga Chetty v. llaj-aBami, 22 

120 (1898), per Straehey, .1., whoae judgment M. L. J. 284 (1912), 

IB the only reported one dealing systemati- (8) Enatulla Basunia v. Jihon Mohan Koy, 
:ally with the aubjeel, and is deserving of 19 C. E. J. 536 (1914). 
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the suit lie does not represent the defendant who in such case does not uppeaT.(l) 
Inasmuch as appearance is attendance in tlie Court-house on the day fixed for 
hearing, it is clear tliat what is done before the day fixed in the. summons and 
that the mere Clingof ann.7coZMt»i0m(7Ai.snntappiaringinpcr.son or by pleader ; (2) 
nor is an “ appearance,” in the technical sense as used on the original sidi! of the 
Court, by the entry of the name of the attorney on the lecord ; nor was there 
appearance where the defendant had filed a vahaluimma .and objected to attach- 
niont issuing before judgment, but did not appear as directed by the summons, 
nor on a further date when the case was decidod.(3) Nor is merely putting in a 
written statement, but when the ca.se comes on not attending in per,son or by 
pleader, an appearance.(4) 

Nextly, the personal attendance at the day of healing must be in accord¬ 
ance with law. If a person is ordered to attend in peisoii. appearance can 
only he effected in this way, and if he does not, but send.s a pleader, he will 
be considered absent, and there is no appearance. See 0. IX. r. 12, post.{5) If 
there be no such directions he may appear either in person or by a co-phiintiff 
or co-defendant under 0. 1. r. 12, or by a pleader or recognized agent under 
0. III. r. 1. They mii.st, lioweviT, represent him, and therefore, the ap])oarance 
of an unauthorized ploailer is not an appearance by the party.{6) There i.s, 
of cour.se, no difficulty when there is no act-ual attendance by any of the.se 
per,sons ; nor, inrleod, where there is attendanee, exeejit in the eases to which 
reference will be inad<‘. If a party attends in iK-rsoii or by jileader there i.s 
appearance, though he, may neither have filed a written .statement (7) nor 
made a verbal one.(8) If tin' Oourt has refused to receive a wrii.tiin state¬ 
ment, but the pleader attends when issues are sel.tled and cross-examines 
witnesses, there, is an appearaiiei-.(9) It has even been held thal. whei-e a di'cri'e 
is pas.se.d on a notehumiiali and the defendant alleges t.liiit il is a forgery 
and l.liat she had iio noliec of 1 lie .suit, it is not ex /i«rte.(10) Bill, this h.as lieen 
(b.sseiited from, it being held that the defendant is entitled l.o go lieliind 
the decree and to show l.liat it is in fact e/c parte, and that the fact that th(' 
decree appears 1,o be biisetl on a compromisi- impugned as a forgery does not 
make .vet. 108 (now 0. IX. r. 13), past, inapplieabl«.(ll) 'I’lie appearance, more¬ 
over. is to aii.swer, and if an application by a party who attends lor leave to be 
heal'd is rejected and the defe.ndaiit is not heard, then the. judgmi'iit is ex jiarle..{li 2) 
Where both partie," apiieari'd and the ease was gone through in tlii'ir jiresence 


(1) iSoonduil.i] f (Jfwirpraaad, 23 B. 4]4 

mm). 

(2) Ha-lno v. Alwan), 7 W. R. 18 {!8U7); 
Shoo C’huni v. Hooi.t Ball, 11 (*. L. K, 537 
(1882). 

(3) Hira Dai Hira Ul, 7 A. 538 (1886). 

(4) Pnrns Ram v. «Iuyunteo Porshad, 1 A. 
H. C. R. 164 (1869). 

(5) And Bee Krishna Ram v. Oobind 
Prasad. 8 A. 20 (1886). 

(6) Ra] Kumar v. .Tngal Kishoro, 18 A. 
241 (1896). 


(7) Goliicklmr v. Bishonath. Marsh. 32 
(1864), 

(8) Jankeo Rjun v. (Jhandraliuliy, 7 W. H. 
295 (1867). 

(9) Raghapa v. Parupa, 1 R. 2i7 (1875). 

(10) Hemmo Moyc(‘ v. Watson, 14 W. R. 
299 (1870). 

(11) Bbolai Naskar v. Alaeh Naskar, 1 
C. W. N. cxxvii. (1897). 

(12) Syud Mahomed 8haik Muntoxul, 18 
W. R. 400 (1872). 
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and nothing remained to be done exettpt to hear arguments, the ease was held not 
to b<! one whiek (H)uld be dealt with as for default of appearance.(1) 

Contest has mainly arisen where either the party or liis jileader or recog¬ 
nized agent doe.s actually atttmd in court, Imt applies for an adjouinincnt, 
and, when the. adjournment is refused, withdraws from court. So far as those 
provi,sions are ooncerned, tiio only question is apis-aranoe or non-appeai-ancc. 
If the party has appeared in either of the ways speified, viz. in person or by 
authoriz(!d co-])arty, or by authorized ])leader “ duly instructed and aide to 
answer,” etc., or by a recognized agent who intends to ajijie.ar and does in fact 
appear for the party, then he. has appeared, and it is immaterial for what purpose 
he ha.s appeared or what ncli-nn he has taken on such appearanee. H, therefore, 
a party is pri'sent in person and pi-rsonally applies for an adjournment, he lias 
appeare.d; tlie purpose for which he appeared, or the action which he took on 
appearance, is immaterial.(2) Apis-arance, however, hy a ])leadei- does not, 
as in the case of a party, mean mere presence. Tfe must also he duly iiistruoted 
and able to answer all material questions relating to the stiif,. W'liere, theisdore, 
th (5 parly is absent, and an application for adjourniiieut is madi' on bis bebalf 
bv ii ple.adei', who has no other instructions, anil wlmse functions are at an end 
when the adjournment is refused, in that case the party has not iqqie.ared. If, 
therefore, the pleader in suck <-a.se retires afler an unsuecnssful application for 
adjournment, the d.-crcc jmssed is rx farlc.{p>) In a recent ease, after the ])lain- 
tiff’s case had been closed and tlie defendaiit-'s case part-hearil, counsel for file 
dofeiid int applied for an adjournment, mainly on the ground iliat two of liis 
witnesses had not arrived, and tliis w'as granted, but he w^as warned f.liat if 


(1) Rai (Ihaiiil r. Matlmra iV.isacI. I! A. 
21)2 (I.SSO). 

(2) .Soonrlerlal c. (loorprasiid, 2S B. 414 
(1898). 

(9) iSootiilerlal r. (loiirprasail, sapra ; 1-alta 
Prasad r. Nand Kishore, 22 A. UG (1899); 
('ookt' T. Equitable Coal Co., 8 C. W. E. G2i 
(1904) ; Sliank.ar Dat v. lUwlha Krishna, 20 
A. 19,') (1897) [no iippliration tor adjournment, 
hut pleader sUited that he had no instrue- 
tiiina]; Jtaintahal Ram v. Ramcahwar Itain, 
8 A. 140 (1880) 11 ho same ; it is not Biiflieient 
Hint the pleader be authorized to enter 
appearanee, he must havo instructions in 
(ho oauael; lihimaeharya v. Fakirappn, 4 
15. H. C. B. 200 (1807) [the jireso.ncc of a 
jdoiuler who is not supplied with the. means 
of answering cannot he hold to bo a repre¬ 
sentation of the defendant which will give to 
the suit the character of a defended action : 
foil., in Aciministrator-General v. Dyaram 
lias, 0 B. L. R. 088 (1871), which last ease 
waa folic, wed in Doyal Mistreo o. Kupoor 
Chund, 0 C. 318 (1878); and sec Buldeo 
Misscr V. Byiid Ahmed, 15 W. R. 143 (1871); 


case dealt rvith wa.s dissented from, Dhan 
Bliagat V Ramessur Dult, 20 W. R. .5.3 (1873)1; 
Ramchiindra I^andurang v. Madhav Puru 
shottem. lOB. 23,24(1891)1“ If he (pleader) 
had said that he had rts'clved no instructions 
the Coui’t could no doul)t have iield that tlau'e 
was no prop;;r appoarams' As was pointed 
out in Soonderial r. Goorprasad, 23 B. at 
p. 417, the hoadnote in Ranipertah Mull v. 
.Takneram Agurwallah, 23 C. 991 (1890), is 
quite misieading. The Court did not,, how¬ 
ever, actually decide tlu! question whetlier 
or not tho case foil within s. 102 of tho last 
(lod(5, but dismissed tlie application on the 
merits. Where, however, a pleader has 
instructions, hut says the brief came to him 
too late to prepare himself, this may be a 
good reason for adjounnuent, hut is not, it 
has been said, a default of appearance; 
Chiranji Lai v. Kundan Lai, 20 A 294 
(1898); foil. Ramchandra v. Madhav, 16 B. 
23 (1891), and diss. from Shibendra v. Kinoo, 
12 C. 605 (1886). The judgment refers to 
a ease at p. 003, but this appears to be a 
mistake, and the case at p. 606 is meant. 
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they did not appear on the following day any application for a fnrtlier adjourn¬ 
ment must he supported by proj)er materials. He was present on the, following 
day, but without thi^ two witnesses, and bis application for a further adjournment 
was refused on the ground that no proper reasons for it had been made out. 
On tliia he withdrew ; and the case was then decided on its merits. When he 
afterwards applied to have tlie d(w,ree sot aside. a.s ex •jiarle, it was submitted that 
at the adjourned hearing ho had not appeared, but had only aj)plied for a further 
adjournment,(1) and that tlnu'eforf' sect. 157 of the last (lode (now r(!presented 
by 0. XVII. r. 2) became appli(ial)le.(2) It was ludd that the Court had no 
j)ower to make an order under sect. 108 ctf the hist Code, (now ropreseiitod by 
0. IX. r. 13) combined with sect. 1.57 of the last Code, and that his remedy was 
an apptnal against the refusal of Ins ap^jlication for further adjournnn-nt.(3) 

Jja.stly, th('re is the. case in which tlie party being abstuit, th<‘ recognirsnl 
agent is present. If the latte.r ac.com])anies a pleader, who applies for an ad journ- 
nicnt hut who is otherwise, iininstructcd, then it is a question of fact 
whetluir the agent i.s able to answer all mateiial questions, in whicii cas(! the 
party must be, diHuned to appfsar by^ tbe ]>l('a(h'r. In such a case, tin' require- 
mcnl.s of the summons as to api«'aranre ari' as fully s.ati.stied as if the party 
bud aiq)eare<l in pm son and applied for an adjournment; and equally, in .sucli 
a ca.se, th(! puriio,s<' o{ Uk; apj)eaTance or the action talo'.n on app('arance is 
immaterial. If, boweve.r, the party be.ing absent, neither the ple.ader aj)])!}'- 
iug for adjoiu-nineni. nor any jierson accompanying him, whetlier a recognixed 
agent or no!, is able to answer, then, ajiart from O. HI. r. I, then' is no ajipcar- 
unce within (.liis rule, and the only remaining question is whether flic pai'ty 
appears hy his recognized agent under the former rule. Tliat is a question cif 
fact. The mere presence of the agent is not necessarily an appearance of t.he 
parl.y. It must be dei.ermined whether he intended to a])])ear, and did in 
fact appear, for the party, in llie exercise of his power under 0. III. r. 1, ante.ii) 
Where a defendant did not apiiear, .and it was alleged t.liat he was insane, 
and the .ludgc struck off the case, it was held that he should not liave 
done so, hut, ought to have made the inquire contemphited in Act XXXV. of 
18.58,(.5) 


2, Where Oil tlio, day so fixed it is Found tliat the, summons fs. 97 . 

Dismissal of suit not been ,sei-ved upon the defendant in 

where summons not consequence of the failure of the plaintiff to 
ptointiii’s failure to pay pay tlie court-tee or postal charges (ij any) 
chargexMe for such service, the dourt may 
make an orm r that the suit he dismissed: 

Protdded that no such order shall be made although the 


(1) Satisli (liundm Mukorjoo v. AHara 
Profiad Miikc'rjf'c, 34 C. 403 ("F. B.) (1907); 
and SCO Venkataraina v. Nataraja, 24 M. L. J. 
235 (1912). 

(2) Marjannissa v. Bam Kuljm Goraiii, 
34 C. 236 (1907); Cooke v. Equitable Coal Co,, 
8 C. W. 021 (1904). 


(3) Kader Khan v. Juggeswar, 35 C. 1023 
(1908), difitingnished in Enatulla Basunia v. 
Jibon Mohan Boy, 19 C. L. J. 636 (1914). 

(4) Soondcrlal v. Goorprn,flad, 23 B, 414 
(1898). 

(5) Musst. Moorut v. Baboo Dhurm, 2 W. 
R. Misc. 7 (1866). 
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suinmons ha.s not been served upon tlie defendant, if on tlie day 
fixed for him to appear and answer he attends in person 01 by 
agent wiicn lie is allowed to appear by agent. 

• “May make an order that the suit be dismissed.”— If tlie pluiniifl 
lias omitted to pa)' the oourt-fce by accident or the like, tlie Court may, on his 
application, direct the issue of a fresh summons. If it does not, there is no 
other course open but to dismisiS the suit; or the Court may dismiss the suit 
at once, leavinf; the plaintiff to apply under r. 4, post. The rule applies not 
merely where there is a single defendant, but also where one of several 
defendants has not been served, for the suit is incomplete, and cannot, be 
beard without notice to all the defendants, Wliere, however, in the latter 
ease no objection was previously taken, the Coiut declined to entertain it on 
special .appeal.(1) The suit may be dismissed whether the summons was that, 
originally issued, or that re-issued, on account, of non-service, of the 
original one.(2) But in no case should the case be disposed of before f.lie day 
fixed for hoariug.(.'!) In the under-mentioned case tlie (iourt was disposed to 
think, though the case was dealt with on the merits, that an order under the 
corresponding former section was not appealable.(4) It the cmirt.-fee for serving 
the summons on a defendant newly^ added by Ihe (.,oui't. is not paid, i he suit., 
according to the Bombay ITiglt Court, should be dismissed altogetlu'r, even as 
against the original defendant; but. if it i.s proceeded with and decreed against 
him, and lie does not take that objection on apjieal, iie cannot, raise it for Ihe. 
lirsl, time on sjiecial appcal.(5) The Alkliabail High Court a.ppears to have 
iaken a different view,(6) holding t.liat in siioii a case I he suit should be dismissed 
against, those defendants only on whom the summons could not be served, 
but l.liat. if the suit, is 1)>' mistake dismissed as again.st the original defendanls 
also, to avoid injustice tlie dismis,sal .agaimst them should be lield to have been 
ordered under t.his rule. 

Proviso. ■■ Tile rule eont.empktes a defendant, appearing before servii-e 
of Ihe summons, in tlie under-mentioned ease (7) the (Imirt stated that il 
was not, necessary to decide whether, if a plaintiff were merely to lodge a, plaint 
and take no proceedings upon it. against, a defendant, the latter in such a case 
would have a right t.o appear; but that, where, as in that. cns(>, a plaintiff, by 
legal process of arrest, brought the defendant before the Court, then he had a 
right t,o appiMiT at the hearing of the case, although no summons had been se.rved 
upon him. 

3. Where neither party appears when the suit i.s called or 
Where neither party foT heamig, the Court may maJee an order thm 
appears, suit to be dis- tj^e suit be dismissed, 
missed. 


(1) stick Abas v. Ibrahimji Hasanji, 5 
R. 11. C. K. 118 {1808). 

(2) (lhhag.antal v. Vinayakiao, 1898, Bom. 
P. J. 248. 

(.1) Gulab Dai v, Jiwan Bam, 2 A. 318 
(1879). 

(4) L ocky Churn ii. Budurrunnissa, 9 U. 


(>27 (1883). 

(.5) Shok Abas v. Ibrnhiniji Hasanji, i 
B. H. C. R. 118 (1808), 

(6) Gulab Dai v. .Jiwan Ram, 2 A. 311 
(1879). 

(7) Syed Ali v. Adib, 1.5 B. 100 (1890). 
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“ Called on for hearing.”— 'Die paj-ties are bound to attend from the time 
tlic Ooui't opens, and must be in attendance when the case is called on for 
hearing, and, if absent at that time, they will be treated as not appearing.(l) 
Dio Court is not bound to wait for any party until it is about to close for the 
day, or even till the pleader for the party can find it convenient to attend on 
account of his engagement in another Court; as, if this were done. Court s 
would find it difficult to get through their work.(a) 'Die subsequent day referred 
to in sect. 98 of the last Code was that to which the fust hearing is 
adjourned ; (3) but the day fixed for hearing .after a remand on appeal was 
held to be within the meaning of those woi-ds.(4) The reference to adjourn¬ 
ment has now been omitted because thi.s matter i.s sufficiently covered by the 
terms of 0. XVII. r, 2. 

“ Neither party appears.”— It dcass not apply when a jiurty is present, 
but has omitted to serve notice. Failure to take measures to serve a person 
with a notice as ordered by the Court is not a n<)n-appearanco.(r)) 

Shall be dismissed. —In eases where the Coui-t docs not otherwise direct, 
dismissal is the only consequence, and the proviso relates to the postponing of. 
tie' case, and not. to the making of any final oilier in it.(6) Where neither 
])arty appears on the day fixed for the hraring of a suit, an order striking the 
(aisc off the file is illegal ; tlie only order that (;au bo passed in the ob-emn- 
slanccs being that of dismissal.(7) Die rejection of an application of the 
ro!-poiident, asking tlwt security for costs may be taken fj-om tlic appellant on 
I lie nun appearance of both the parlies, has been considered, by virtue of t.lie 
])rovisions of s(X;t. (>'17 (now 141), a dismksal under the section which tlii.s rule 
i-c]ilaces.(8) 


4. Where a suit is disuiissed under rule. or rule S, the [s. 99.] 
Plaintiff may bring (subject to the law of limi- 

fresh suit or Court may tatioii) bring a fresh siul, or he may ajypLy 
restore suit to flie. order to set the dismissal aside, and if 

lie satisfies the Court that there was sufficient came for his not 
paying the court-fee a'ud 'postal charges {if any) required within 
the time fixed before the 'issue of the summons, or for his non- 
appearance, as the case may be, the Court shall make an order 
setling aside the dismissal and shall appoint a day for proceeding 
with the suit. 


(1) Kuttiyali c. Pari Makri, 7 JM. 356 
{1884). 

(2) Raj Narain i. Aki'oor Chunder, 24 
W. R. 141 (1875) (as to ahsenoc of counsel, 
SCO Lakhmi v. (latto Bai, 7 A. 542 (1885)J. 

(3) Comalammal v. Rungasaniy, 4 M. H. 
C. B. 56 (1868). 

(4) Rugboonatb Singh v. Ram Cuomar, 14 
W. R. 81 (1870). See next note. 


(5) Haradhun v. Protap Narain, 14 W. B. 
401 (1870). 

(6) Raj Narain v. Ananga Mohon, 26 C. 
698, 801 (3809). 

(7J Alwar *. Sheshammal, 10 M. 270 
(1887); and see ib. p. 290 as to appeal. 

(8) Lakhmi Chand v, Gatto Bai, 7 A. 642 
(1886). 
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“ The plaintiff.”—Those words will include the plaintiff’s legal represen 
tativo ; hut though the latter may thus apply to have the order of dismissal sel 
aside, the order will be set aside only if he proves a sufficient excuse, such as 
the plaintiff’ liimself would have been required to prove before the order coulc 
bo set aBide.(l) See sect. 146. 

“ Fresh suit.”—Aiiplying the princijile embodied in this rule, if a suit ii 
dismissed by an order piuporting to be made under this section before the daj 
fixed for hearing on failure to deposit lalabann, this irregularity on the, part oi 
the Court does not deprive the plaintiff of his right to bring a new suit under 
this section.(2) 

“ Satisfies the Court.”—Each question of this kind must be dealf 
with, not according to any hard-and-fast general rule, but according to it.*- 
own particular circumstances.fS) 

• “ Set aside dismissal.”—When a suit has been dismissed for default, and 
the plaintiff has neglected to make an application within thirty days, there 
can be no review of judgment under seel. 114, post.{i) A Judge, when restoring 
a suit, has no juiisdiction to pass at that time any order as to the general costs 
of the suit.(5) There is no appeal from an order setting aside the dismissal 
and appointing a day for proceeding with the suit.(6) But where such an 
order has been set aside on appeal, and the last order has been reversed by the. 
High Court, the proceeduigs of the first Court and the decree passed hy it are 
not invalidated im the ground that as an effect of the reversal of tlie order 
re.sloring the suit, there were no proceedings in Court at the time of the passing 
of the decree in which such decree could be passed.(7) 


5. (i) Where, alter a summons has been issued to the 

Dismissal of suit tlefeiidant, or to one ol several dei'endants, 
where plaintiff, after and returned unserved, the plaintifE fails for 
sM^'*"faiis*for"°8 year ^ period of one year irom the date of the return 
to apply for fresh sum- made to the Co-mi hy the officer ordinarily 
ceH-ifyiny to the Court returns made hy the 
serving offeers, to apply for the issue of a fresh siuumoiLs and to 
satisfy the Court that he has used his best endeavours to discovoi' 
tlie residence ol the defendant who has not been scrvetl, or that 
sucli defendant is avoiding service of process, the Court may 
nuihe an (xrdcr that the suit be dismissed as against such 
defendant. 


{I) Couvin V. BenHloy, 43 C. 253 {Am«r.), 
ciLfd in JHukiu (.Jhand, C. P. C. 707. 

(2) (Sulab Dai v. Jiwan Bum, 2 A. 318 
(iS79). 

(3) Ijilvhuii Chaud f. (latto Bai. 7 A. 542 
(1885); in Dhunbook Doss f*. Hurry Baboo, 
Bourke, 0. C. 115 (ISG5), tho cvidf'ncooffered 
was L-oJiHidoi'f'd insuflicient. 

(4) Kuilush Mondol v. Nabudwip Cliaudi'u, 


2 i\ W. N. 318 {18UG); dist. in Kaj Narain r. 
Aimnga Molian, 20 C. (1899), 

(5) Krishna Vilhal v. (.Janceh Biiaskar, 20 
B. 201 (3901); s. c., 3 B. h. K. 734. 

(6) Alwar v. yeshaninial, 10 M. 270 (1887); 
Wahid'Un-nissa v. Kunda-n Lai, 35 A. 427 
(1913) {jdaintiff can apply for revision). 

(7) Alwar r. f-’cshammal, 10 M. 270 (1887), 
i>. 290. 
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(;;^) III such case the plaintiff may (subject to the law of 
limitation) bring a fresh suit. 

Object and effect of rule. — Tliis rule leeoguizes the pnietiee of 
issuing frcsii summons on the return of tlio original unservecl, but was enacted to 
put an end to the repreliensible practice of instituting a suit, and then liolding 
jiroceedings in tcrrurem ovei’ the defendant for a long period without taking 
any steps to bring it to a hoaring.{l) Time runs from the date of the return 
by the Na2ii-.(2) An addition has, therefore, been made interpreting “ return ” 
as that not of the Bailiff but of the Nazir. A plaintiff cannot, however, by 
merely applying to the Court within a year of the return, for a fresJi summons, 
avoid dismissal of the suit. He must also satisfy the Court that he usiid 
diligence in the meanwhile. If ho fails to establish either of the two points. 
Ids suit must be dismissed.(3) It is to be observed that the exorcise of the 
power conferred is discnhional only. The refusal to take a fresh summons 
on a defendant, tliougli sufficient to justify the dismissal of the suit against 
Jiim, does not operate to release him from liability.(4) As regards tlie rigid 
to bring a fresli Buit,(5) see tlie ease cited, in wliicli the section was reeeutly 
ajplicd. 


6. (1) Where the plaiutiff appears and the defendant 

Procedure ivhcn only does not appear when the suit is called on for 
plaintiff appears. hearing, then — 

{(t) if it is proved that the summons wa>s duly served, the 
When sununons duly Court may proeded ex ^arte / 

served. (^) jf it is not proved that the summons 

When summons not was duly served, the Court shall 

duly served. ebrect a second summons to be 

issued and served on the defendant; 

(c) if it is proved that the summons was served on the defen- 
when summons servod, dant, but not 111 sufficient time 

but not in due time. to enable him to appear and answer 

on the day fixed in the sununons, the Court shall 
postpone the hearing of the suit to a future dtty 
to be fixed by the Court, ami sliall direct notice of 
sucdi day to be given to the defendant. 

(2) Where it is owing to the plaintiff’s default that tlie 


(i) Seo (5oui'cUuii. Soor v. Peary Lall, 16 
li. L. R. App. 12 (is ; llamkisson Doss v, 
Luckeynarain, 3 t'. 312 (1878); Gcrender 
Coomar Juggadrimba i)abee,5 C. 12(»(J87y), 
which last case deals with the rules of the 
H. C. on the subject; Urq^uhart v. Gilbert, 
1 Ind, Jur., H. 224 (1802). As to the 
Court’s diserotion to issue a second summons, 
see these eases 


(2) Rursotam Vitbal v. Abdul Reiunaiibhai, 
J3R. 500 (1889). 

(3) Byaharimal i\ iSatya, 3 Bom. L. K. 402 
(1901). 

(4) Shaik Alii sy. Mahomed, 14 B. 267 
(1889). 

(5) Sita Ram Bingh v. Pokhpal Bingh, 28 
A. 740 (1906). 


S. 100.] 
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summonB was not duly sen>ed or was not served in sufficient time, 
the Court shall order the flaintiff to pay the costs occasioned by 
the postponement. 

“Appears.”—See notes to r. I, ante. This rule is not limited in ite 
iipplioation to defendants residing within British India.(1) By sect. 74 of the 
Dekklian Ryots Act, the Code is only to be applied so far as it is consistent witJi 
fho Act.(2) 

“When the suit is called on.” —Tfiese words appear to liave been 
inserted so as to limit the rule to the first day of licaring and mark the distinclion 
between these provisions and those of 0. XVII. r. 2. 

• 

Clause (a),—No legal decree can be passed ex parle without tliore being 
proof of the due service of the summous.(3) Where the summons has been 
served through another ColU’t, see sect. 28, ante. To justify an ex-partt 
decree against all defendants, all must liavc been served, and if the 
defendant s liability is joint, and if a decree can only go against all, it has 
been held that without notice to all the defendants no judgment could be 
passed.(4) It was held with reference to sect. 66 of the Code of 18.60, that 
“ dalij served ” refers to the mode of service and not to the agency by which 
it is effected.(.6) Where a summons is sent, by post to a defendant, residing 
out of British India, it is not, in the absence of evidence tha.t the person to be 
served was at the time residing at the place to which the summons was sent, 
sufheient ])roof of service to show that the summons was posted, but there 
must bo some evidence of its havmg been received by the dofendant.(6) 
The Court may proceed, cx parte, whether the defendant has lieon summoned 
only to appear and answer the claim, or, in addition, to attend and give evidence. 
In the latter case, it is not necessary, before jiroceeding ex imrle., tiiat 
all the processes proscribed by law for compelling the attendance of 
I lie defendant as a witness should be exhausted, it being sufiieionl that flie 
service of tlie summons for his attendance lias been effected.(7) When a 
defendant appears, the failure to put in a defence in writing or verbally 
does not authorize, the trial of the suit or make the decree passed in it n, 
parte,{S) not even if the defendant should have been ordered to file a written 
.statement.(9) And if the defendant appeal’s at the lirst Jioaring and files a 
written statement, the fact of his non-appearance at the final hearing docs not 
operate to make the. decision passed in the case ex park.{10} In England a 
plaintiff is by Statute allowed in ccrbiin cases to sign judgment lor default; 


(1) Fakhr-ud-diu v. (Ihafiu'-ud-din, 2S A. 
il!) (lUOO). 

(2) Diilk’hanil r. Dhoudi, ii I!. IS.I(1S80). 

(3) ill., at ]i. too ; llaui LceUan r. Nitya 
Kulw, J2 W. K. 211 (ISeU). 

(4) Pc'iifold V. Slylicld, 08 N. W. Kep. 

220 I cHed Hukm Cluuid, C. 1’. ti 
710. 

(■')) AluukiiitusU 0 . Kalu Duns, 1!) W. K. 
234 (1873). 


{(i) Fakhr-ud-diu v. Ghafur-iid-din, supra. 

(7) Turuek Nath v. .Icamal Nosya, T) C. 353 
(]S7!». 

(8) Jaukro Ram v. Ohuiidralitilly, 7 W. R. 
2!»5(]867). 

(») Shivaiajadhaui e. Ivuppiigautuhi, 2 
-VI. H. R. 311 (1806). 

(10) Anantharama r. Madhuvu, 3 M. 204 
(1881). 
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but in tliia country it has been held that, in all caROs where tlie Court proceeds 
ex farte, the plaintifE must produce prvmd facie proof of his caRe,(l) and must 
prove the claim to the satisfaction of the Court, before he can obtain a decree, 
except in the case of summar}^ proceedings on negotiable instruments. It is, 
however, to be noted now that under 0. VIII. r. 5 every fact not denied is taken 
to be admitted ; Uinugh under that rule such admission i.s not necessaril}' 
equivalent to a proof.(2) 

The remedies open to a defendant against whom an cx-parle decree has 
been passed, and who contends that the Court should not have so proceeded, 
are either to apply under 0. IX. r. 13 (former^ sect. 108), post, or, to appeal 
from the ex parte decree, under Roct. 96. Under 0. IX. r. 13, by which a 
.summary remedy is given, the complainant must satisfy tlie Court not merely 
tliat the required by this rule was not given, but that infau't the summons 
was not didy served, or that the defendant was prevented by any sufficient 
cause from appearing. Where a defendant appeals from an ex parte 
decree, it is sufficient, in the first instance, to establish that in the. Court which 
passed tliat decree the necessary proof of service of summons was not given. 

It is not incumbent on the ap])ellant to show that the summons was in fact 
jiol, duly snrved.(3) 

Clause (b ).—In the under-mentioned case it was held that the Cour(, is 
bound in every case to issue a fresh summons, though it may order the plaintifE 
to pay the costs of tlie postponement, and cannot dismi.sR the suit or reject an 
application governed by this rule, (4) 

Clause (e). —Where, if the defendant had not appeared, the Court would 
have been bound to postpone the heating on the ground that sufficient time 
had not been given to him to appear and answer to tlie suit, his appearing 
ought not to put him in a worse position, and an adjournment should be 
granted.(5) 

7. Where the Court lias adjourned the hearing of tlie suit Is. lOi 

ex parte, and the defendant, at or before such 

Procedure where de- l. * j * i r 

fendant appears on day appears and assigns good cause for 

of adjourned hearing and his previous non-appearance, he may, upon 

^vlous non^ap^^nc^e.^ terms as the Court directs as to costs or 

otherwise, be heard in answer to the suit as 

if he had appeared on the day fixed for his appearance. 

Appearance at adjourned bearing only. —Sect. Ill, Act VIII. of 
1859. Wliat iii<; Legislature intended was that the defendant might be 
admitted to detend the .suit merely upon a petition and without any evidence 
being gone into to prove the truth of the fact .stated in that petition. In fact, 

(1) Anirithnath v. Dhunput Singh, 8 (4) lAlIubhai Vajeram r. Uai Magangavri, 

H \i. H. 44 ; s. 15 W. R. 5011 (1H711. 18B. 59 (1893). It does not appear, however, 

(2) SatyeB (’handra v. Monmohini, 19 why these proceedings, which were in a unit, 

L. J. 519 (1914). wm' tn^Alod as iniscellaneoufl. 

(3) .Fakhr-iid din v, (Uiafiir ad din. 23 A. (6) Shaikh Awlail v. Shaikh Abdool, IS 

99 (1900). W. R. 141 (1872). 
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the sRcl.ion oontiiins no provision for and does not appear to contemplate taking 
such ovidenc.i,.(l) If the Court admits the defendant to defend, the suit will 
proceed in the ordinary course as a defendri suit. If the Court refuses this, 
then no appeal lies from the order of refusal; (2) the suit proceeds as an ex parfe 
suit, and tlie defendant may then apply to set aside the decree undei 
0. IX. r. 13, pn,il,{^) and if that application be refused he may tlion 
appeal under 0. XLIf. r. 1 (e); or he may appeal against the ex pmie decree 
wit hout resorting to the procedure laid down in 0. IX. r. 13, pout.{A) But wiioi'o 
though the Court refuses to receive a written statement, it frames issues in the 
presence of the defendant’s pleader, who is permitted to cro.ss-examine, the 
decree is not an ex parte one.(5) 


8 . Where tlic defendant appears aitd the plaintifl does not 
Proceduro where de- appear when the suit is called mi for Imiring, 
iendsnt only appears. tjjg Court shall make an order that the suit 
he disniissf'ff, unless the defendant admits the claim, or part 
thereof, in which case the Court sliall pass a decree against the 
defendant upon such admission, and. where part only of the 
olaim has been admitted, sliall dismiss the suit- so far as it I’oltites 
to the remainder. 


Application of rule.—This rule corresponds with sect. 114 of the 
Code of 185!). In eon.st,ruing an order alleged by one side and denied by tJie 
other to be an order under this rule, the order will be considered as one 
umler it If, apart from the mere deseription which the Court gives of its .lotion, 
and apart, from the .actual fact of the phiintifPs appearance or non-appeaianee, 
tlie real meaning and substance of tbe Court.'s action is, tJiat it dismisses tlie 
suit, on the view, whether right or wrong, that the plaintiff apj/cars and tlie 
defendant does not appe.ar.(6) It was formerly considered (7) that the Cliapter 
in which fhe section corresponding to the rule appeared, applied fo exeeufion 
proceedings, but this w'as subsequently held not to bo so, liaving regard to tlie 
change made in 1892 in sect. (i47, corresponding with sect. 141. poH.(S) Tbe 
rule i.s apjilicable fo adjounieil hearings of eases; (9) and to proceedings before 


(1) Aahriitfiinniwm v. J/ihareaiii, 8 (!. 272, 
27;i (1882). 

(2) ,S. J04, piiM. See Syed Mahomed e. 
Kliaili Mimtetil, 18 W. R. 400 (1872). 

(2) Hankaralinga Mmlali v. Rataa,sabha- 
pali. 21 M. 324 (1897); Ashruffnnnissa v. 
Lehareaiix, 8 C. 272, 274 {1882). 

(4) AshniffiinniHSa i’. !.iehareanx, 

(0) Kagliapiv )>in Hanmapa «. I’arajia liiii 
8hivapa. 1 B. 217 {18711). 

(11) lAltePraHml r. Nand Kiniiore. 22 A. (Hi 
(1809). 

(7) iSee eases eiled mite, and Kalee Krislo 
V, Mulioiiied Kader, 12 W. E. 428 (1869); 


Raja V, Srinivasa, 11 M. 319 (J888); Biawa 
iSonan v. Binanda Ohmidor, 10 C. 410 (1884); 
SoetuI IVrshiwl v. Mafsinied Kiiroem, .2 All, 
H. C. R. 164 (1873); Sheo Prasad r. Ka.slm-a 
Knar. 10 A. 119 (1887). 

(8) Sco notes ante, and Jang Bahadur e. 
.Mahadeo Proshad, 8 t'. W. N. 160 (1903), 
where the lower Court held that s. 103 of the 
last Uode did not apply liy operation of s. 647 
of tluit Code, and t.ho High Court, held that no 
appeal lay from .sueh deeision ; s. e.,31 ('. 207. 

(9) Marianniasii v, Ramhulpa Uorain, 34 C. 
2.^''., 237 (1907). 
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the Court to wliicli a reference is made under the Land Acquisition Aot.(l) 
It has been recently held by the Privy Council that this rule does not apply 
where the main issue of the case has been decided on its merits and there is a 
subsequent default in appearance.(2) In this case the plaintiff had sued to 
recover the sum paid by him to release property from a wrongful attachment, 
and also for damages for it, the District Court had dismissed the fii-st claim on its 
merits, the plaintiff had then abandoned the second claim and had failed to 
appear in subsequent proceedings, and the District Judge had thereupon dismissed 
the whole suit under sect. 102 of the last Ccxle, now represented by this rule. 

Non-appearance.—^An order can only be made for non-appearance (3) 
of the 'I'laintiff. A plaintiff fails fo appear within the meaning of this rule 
when his picador declines to procce<l with the suit., and it make.s no difference 
that the party himself was present in Court.(f) it was held under the Code 
of 1859 that where a coii\mission has issued for local inquiry and the Com¬ 
missioner requires the attendance of the parties, should the defendant appear 
and 111 !' plaintiff make default in .appearing on the day appointed, the proper 
course is for the Commissioner to dismisB the suit under this rulc.(6) A suit 
can only be dismissed under this rule lor default of a nature therein described, 
and therefore not for non-attcndance of witnesses.(()) The Courf- should neither 
receive (;videuc(' on behalf of a defendant nor examine the. merits of the 
case.(7) If a suit is di.smissc(l for want of evidence, the decision is one on the 
merits and not under this rule.{8) Non-appearance caused by the death of 
flu' plainliff .slioufd not be confounded with default.(9) 

Judgment. The .suit .should eibher be dismissed oi' decreed. “ Struek 
off ■’ is not a proper mode of disposing of the caBe;(10) though in a case in which 
such an order was passorl, it was held that thougli the correct expression had 
not been used, priictically the case had to be regarded as having been de.cided 
ex partfi.(ll) 


(j) lihamli r. Haiiiadhin Iloy, 10 

V. W. N. m (IKOf)). 

(2) Kanhaya Lai i\ National lUnk of 
India,f. A. 80 (1910); 37 ('.420. 

(3) \ii (o (lie moaning of “ appoarance ” in 

lliis oonnoction, hoc T.iaUa Pmsad r. Naiid 
KlsIioh', 22 A. (if) (IH99); Rampci’OiU Mull 
V. .lakeoram A^rurwaliah, 23 (k 901 {i89(i); 
liinj^ii Bihoc r. .Manna Bibco, 8 \V. N. 97 

(llKt3); ,s. i L. 150. In Kanjir. Habib, 
2 Bom, L. K. 2i'(! (1900), it was held that 
there was no defin lt on A’s ])art, as fchoro 
was nothing to, show that B, by whom the 
Huh. was admit tndly instituted, actetl wil-h 
authority. 

(4) (^opiila Row p. Maria Susaya Pillai, 30 
M. 274 (1900); 17 M. L, J. 225; but sec 
Esmaih’. HajiJaiiMahamo.d.33B.465(J908). 

(5) Eshan (blunder v. iSoorjo Ijiill, Marsh. 
139 (1894), sed qu., as the parties woitf present 


m the •ludge.s’ Rourt through their vakils; 
though wlioi-o the faihiro was to pay the 
(lominiHsionor's fees, th(‘ order was not eon- 
sidered aa passed under tliis section : Shaik 
Sahib IK Mahomed, 13 M. 570, 571 (1890). 

(9) Mahomed Azeom-ool-!ah r. AN Buksh, 
5A1I.H. C.R. 74 (1873). 

(7) Parbati e. TuHi Kocri, 18 L, 3. 128 
(1913), p. liW ; Ko.sri dhantU’. National Juto 
Mills Co., 19 (\ W. N. 998 (1912). 

(8) Kartick (lhandra Pal v. Sirdar Mjtndal, 
12 0.563/566 (1885). 

(9) Hebi Baksh Singh r. Habib Shah, P. (h, 
35 A. 331 (1913); 40 1. A. 151. 

(10) Khoob Tjill Toolrtie Singh, 17 W. R. 
219 (1872); and ef. Alwar r. Soshammal, 10 
M. 270, 271 (1887); Biswa Sonan ?). Binanda 
Chimdcr, 10 (’. 416 (1884), 

(11) Beejoy Hobind f. Radha Benodn, 10 
W. R. 348 (1*868). 
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Plaintiff’s remedy upon dismissal- —Where the suit is disjuissed the 
plaintiff may apply for a review without any previous application under the 
next rule; (1) or he may apply under that rule. It is not necessary to 
draw up a formal decree ; and the fact that such a decree has been drawn up 
cannot altei' the nature of an order of dismissal under this rule, which is not 
a decree within the meaning of sect. 2, and is not liable to be challenged by 
way of appeal. The present Code has in this respect altered the pre-existing 
law.{2) An order dismissing a suit at an adjourned hearing for non-appear¬ 
ance of the plaintiff and his pleader was held to be an order under sect. 157 
(now O. XVI]. r. 2), and its consequential section (the present rule), and not 
sec.t. 158 (now 0. XVII. r. 3),(3) 


9. (1) Where a suit is wholly or partly dismissed under 

Decree against plain- the plainti-fi shall be precluded from 

tifl by delault bars fresh bringing a fresh suit in respect of the same 
cause of action. But he may apply foi' an 
order to set the dismissal aside, and if he saiisfies the Court that 
there was sufficient cause for 1m non-afpcarance when the suit 
was called on for hearing, the (Jourt shall muke an, order setting 
aside the dismissal uptm such terms as to costs or otherwise as if. 
thinks fit, and shall appoint a day for proceeding with the suit. 

(2) No order shall be made under tills rule unless notice 
of the application has been served on the ojyposite farty. 


Application of rule.—This rule corresponds witli sect. 119 of Act VIII. 
i)f 1859. Tlie rule applies to original cases and not to cases in appeal,(4) 
a sj)(u;ial proc«dut<! in hearing appeals being provided; nor does it apply to 
,'xecution proceedings.(5) It bars a subsequent suit only wlicn tlie plaintiff 
in the lathiT had been eitlicr the plaintiff in the former suit or represented by 
liitn.(O) It does not bar a suit the plaintiff in which had Ixicn a contesting 
iefendant in a former auit.(7) When an executor presents an application for 
probate, he cannot be regarded as a plaintiff suing in respect of some cause of 
iction, and therefore this rule will not app]y.(8) It makes it compulsory on a 
lourt to set aside a dismissal order under r. 8 of this Ord<'.T whe.re the plaintiff 
latisfies the Court that there was sufficient cause for his non-appearapee ; but 


(1) Baj Narain Furkait v. Ananga Mohan 
Bhandari, 26 C. fli)8 (1899). 

(2) Eukminimayi Dasi v. Paran Chandra 
Bhero, .'i9 C. 341*; 15 C. L. J. 3S4 (1910); 
Parhati v, Tutsi Koeri, 18 C. L. J. 128 (1913), 
p. 1.30. And sec Gilkinson v. Subramania 
kyyan, 22 M. 221 (1898). 

(3) Shrimant Sagajirao v. Smith, 20 B. 
73(i (1895). 

(4) Ram I.aU Chowdhry v. Surdareo Jah 
[1804). W. E.. Mine. 21; Anonymous, 1 Ind. 
Tnr. 0. S. 68 (1869); Kali Kishorc v, Dhn- 


nunjoy Boy, 3 C. 228 (1877). 

(5) Madon Mohon Mondul i>. Baikaiila 
Nath Mondul, 10 C. W. N. 839 (1906). See 
notes to r. 8, ante ; Asim v. Baj Mohan, 13 
C.L.J. .532 (1910). 

(6) Uttapiirakkal e. Chorichil, .33 M. 31 
(1909). 

(7) Ottapurakkal e. Oherichil. .33 M. 31 
(1909). 

(8) Bamani i>. Knmud, 14 C. W. N. 924 
(1910). 
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it does not take away the Court’s power to restore the case for any other valid 
reason. (1) It was held to apply to rent cases under Act VIII. of 1869, B. C.,(2) 
and to proceedings under sect. 9 of the Specific Belief Act.(3) As to default 
of appearance before Commissioner, see notes to r. 8, atUe. By 0. XVII. r. 2, 
j)ost, the present procedure applies to any day to which the hearing of the trial 
may bo adjourned, but not to the case of a person obtaining time, to do some act 
and making default. That falls under r. 3 of the latter Order.(4) This rule 
does not apply to suits dismissed for any other reason than non-appearance, 
and includes suits dealt with under 0. XVII. r. 2, post, but not those dispostid 
of under r. 3 of tliat Order.(6) Where a suit was dismissed “ in default of prose¬ 
cution ” on the ground that the plaintiff failed to deposit talahana, the order was 
held not to be one under tlie section corresponding with this rule, (6) as was 
also the case where a suit was dismissed because neither plaintiff nor his pleader 
apjwared on the day fixed for hearing the argument.(7) At an adjourned 
hearing of a suit, witnesses on belialf of the plaintiff not being in attendance, 
the plaintiff applied for issue of a warrant against one of them. The Court refused 
the application, and tins pleadia- for the plaintiS thereupon intimated that he 
had no further instructions to apjKsar ; and the suit was dismisanl. Subse- 
qutntly an application was made under sect. 103 (this rule) to set aside the 
order of di.smissal. On objection by the defendant that inasmuch as the dis¬ 
missal was under sect. 158 (0. XVII. r. 3) the remedy of the plaintiff was by 
way of an application for review,- Held, that the suit was dismissed under 
sect. 102 (last rule) read with sect. 157 (0. XVII. r. 2) and that the application 
was maintainable under sect. 103, the present rule.(8) And generally, if 
time is given to do an act and it is not performed, 0. XVII. r. 3 applies, otherwise 
r. 2 of the latter Order. See notes to these two rules, post. Sect. 38 of Act XV. 
of 1882 did not preclude a plaintiff, whose suit had been dismissed for default, 
from applying under this rule to liave the order of dismissal set aside. He had 
two separate remedies under different cnactmente. If he applied for a new trial 
under sect. 38, he had i ;0 do so in eight days; if ho applied under this rule, ho 
had to do so in thirty days.(9) The rule applies to proceedings before the 
Court to which a reference is made under the Land Acquisition Act.(lO) 


(1) La'.ta Prosad v. Kara Karan, 34 A. 420 
(1912). 

(2) Oodwunfc Mahtoon v. Bidheo Cliiind, IK 
W. R. 207 (1872). 

(3) Anthony V. Dupont, 4 M. 217 (1881). 

(4) Sriraja Venkataramaya v. Anunnikoiida 
Rangayya, 7 j\l. U (1883). 

(6) Coinalammai r. Rungasawniy Iyengar, 
4 Mad. H. C. R. 15« (IN08); lYanks i>. Nunoh 
Mai, 7 All. H. C. R. 79 (1876); Mahomed 
Azeoni-ool-lab v. AURukBh, 5 All. IT. 0. R. 74 
(1873). See aH to these cases, Mariannissa v. 
Ramkalpa Gorain, 34 (1 235, 239 (1907). 

(6) Ram Siindar »i. Ram Bandhan, 7 All. 
H. C. R. 128 (1876), in which it was also held 
that application might bo made for a roviow 
of judgment. 


(7) Rai Chand r. Mathura Prasad, 3 A. 292 
(1880). 

(8) Mariannissa r. Ramkalpa Gorain, 34 C. 
236 (1907); followed in EnatuUa Basunia v. 
Jibon Mohan, 19 G. D. J. 635 (1914). And 
81*0 Kadcr Khan v. .Tnggoswar, 36 0. 1023 
(1908). 

(9) Soondorlal v. Goorprasad, 23 B. 414 
(1898). As to limitation under this s(«tion, 
see Hinga Bibee v. Mauna Bibce, 8 0. W. N. 
97 (1903); Debi Baksh w. Habib Shah, 17 
G. W. N. 829 (1913): 40 I. A. 161 ; 36 
A. 331. 

(10) Bhandi Singh r. Rainadhin Boy, JO 
(!. W. N. 991 (1906) : Behary Lai Sur v. 
Nanda Lai Goswami, II C, W. N. 430 (1907). 




762 THE roiDK OF f'TVIL PROOEDURE. First S™ed. 

0. 9, r. ». 

“Fresh suit.”—A plaintiff Ls only pireoludcd from instituting a frcsl 
suit wliere tin; previous suit was rightly dismissed under r. 8, for it is only tc 
such a case that r. 9 applics.(l) Nextly, assuming that the case, was one tc 
which the provisions of r. 8 projKrly apply, the statutory bar raised by this rule 
only iipjilies whore the cause of action in the two suits is the same. This is 8 
matter t.o bo determined on the facts of each particular case.(2) It has been hole 
that while dismissal of a suit under si'ct. 102 of the last (lode (now represented 
by r. 8 of this Order) is notintmided to operate in favoui of the, defendant af 
rex judkaiu, yet when read with sect. lO.I of that Oode (now represented by tiiii 
rule) it precludes a fresh suit in rcspi'et of tlie. same cause of action,referring ti 
tlie grounds on which the plaintiff asked the Court to d<-eide in his favour.(3) 

“ Reasonable cause.”-—^This must be determined according te> the, facts 
of each particular ca.se. See notes to r. 13, MTiere when his suit is 

dismissed for default of appxiarance, under r. 8, the plaintiff apjilies for its 
restorat.ion, the defendant cannot contest the. application in liwwc as one. 
wliicli cannot, be entertained at all under this rule by showing that at the time 
of the dismissal there was an appi'aranee by the plaintiff; but as an 
answer f.o the, application on the merits, the defendant can raisi- the l ontini- 
tion that the plaintiff wa.s not prevented from apiK-ariiig. because, in fact, he, 
did appear.(.b) 

Appeal,—^If the plaintiff successfully applies under tliis rule, no appeal 
lies from the order directing the suit to bo readmitted; (0) thouglv under the 
last, Code an appeal wa,s held to lie against an order rejecting an application 
under sect. .988, clause (8) of that Code ; and an appeal Ls given liy 0, XLlll. 
r. 1 (c). Hut it i.s not every order di-sinissing an applieation which is ojK-n to 
appeal, hut only an order r<-jecting an application to have the dismissal of a suit 
set aside, (7) 

An upiKillate or revisional authority should not lightly interfere with an 
Older of I'e.storation of a ease dismissed for default, but should do so only upon 
\’eiv .sti'ong gi'oundH.(8) 

'I’lie effect of these rules (8 and !t) w'as recently considered in a Privy Council 


(1) Kanji r. H.vliil), 2 Rom. Ij. R. 2(Mi 
(I IKK)), 

(2) Tlic rau.sc.'s of action were held to be 
dilferent in Ohaml Kour r. Itartah Singh, ]0 
(!. ilS {1S8S}; fl. e., 1,5 I. A. 15t>; Unbind 
(thunder Addya r. Afzul Rabtrani, it C. 42(i 
(IS,S2); lUmohandr.a Jivaji Tilve e. Khatal 
.Hahnmod Um-i, 10 B. 28 (1885); and tlin 
saino in Shankar Baksb v. Daya .Shankar, 15 
<1. 422 (1887); s. c., 15 I. A. ffl. Upon the 
que.stion of the finality of a dociHion under 
.s. 102, .see llungrav Ravji e. .Sidhi Mahomed, 
ti B. 482 (1882), at p, 485 ; and as to snit for 
partition dismissed for default, Blshoshar 
l)a.s V. .him Pra.sad, 28 A. 027 (IDOfi); 
Madon Motion Mondiil p. Baikanfa Nath 
Mondill, to V. W. N. 8,'i9 (HKHi). 


(tl) tSankar p. .Madan, 14 W. N. 2fl8 

(laoii). 

(4) And see Alanilal llhiinji ?*. Uulam 
llusem Vazeer, 13 B. 12 (1888); llampertab 
JIoll t'. Jakeeram Agiirwallah, 23 (t. ttti], af, 
p. tins (1890); iSin. Tootsy Money llasseo p. 
8in. Vro.sad Money Dassee, 2 (.1. AV. N. 490, 
491 (1898). 

(5) tjiilta ITiisad v. Nand Kisliore, 22 A. (iti 
(1899). 

(ti) Itirdhamun Jha i-. Jinghoor ,lha, .5 (*. 
711 (1880). 

(7) (ihasiti Bilii v. Abdul Samiul, 29 A. 
.59(1 (1907) [order refusing to restore appliea¬ 
tion iindi-r s. 310 of last Coile). 

(8) flo|wi.!a How p. Maria .Susaya IMilai, 
17 M. L. .1. 225 (1<)07); .s. t., 30 M,"274, 
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<l{!cision.(l) Ti> this naae. a suit was disnuBsed for default under r. 8 on non- 
appearauee by a plaintiff whose death was not known to tlu^ Court. Hia son 
applied under r. 9 ; and an order was made setting aside the dismissal. The 
r(5Bpondent applied for revision under sect. 11.5 ; and the Court of the Judioial 
Coininissioner reversed that order and on review confirmed the reversal on the 
ground that the ord(T dismissing the suit w'a.s proper under r. 8 and that the 
app]i(^ation by the appellant (the son of the dew.ased plaintifl) had not been 
within time, and that 0. 22, r. .3 only apjdied to a pending suit. The I’rivy 
Council held that the rulings of the Court of the Judicial Comiuissiouer were 
vitiated by aiiplying to a dead niaii rules which referred only to a defaulter, and 
tliat tin: order setting aside the, disini.ssal was correct, and that “ an abuse, of the 
process of the Court” within ttic moaning of sect. 151 had occurred and that 
(apart from any sec.tiou) any Court might rightly have considered itself possessed 
of iulierent power to rectify the mistake made in inadvertently dismissing the 
s\iit. 


10. Where tliero arc more plaintiffs than one, and one or [s. 106. 
Procedure in case oi tlieni appear, and t]i(5 others do not 

non-attendance of one or appear, the (fourt may, at the instance of the 
more of several plaintiffs. yj. plaintife appearing, permit the 

suit to proceed in the same way as if all tlic plaintiffs had 
iippeared, or make sucli order as it thinks fit. 


11. Where there are more defendants than one, and one or [s. loe.j 

„ ^ . , more of them appear and tlic others do not 

Procedure in case of ,, n ^ 

non-attendance of one or appear, the suit shall proceed, and the t ourt 
more of several defen- shall, at the. time of fronouncing judgment, 
malce such order as it thinks fit witli respect 
to the defendants who do not appear. 

Non-attendance of one or more of several plaintiffs or defen¬ 
dants.- -Tliese rules correspond with sect. IIG of the Code of 1859. There 
is not.hing iu the Uitt-cr sect.ion which conflicts with or limits the operatiion 
of sect. 108 (now r. 1.3), and the application of sect. 108 is not limited to the 
case of a sole (hdeiidant who has not appeared, or whore therc^ are more defendantf-' 
than one, aud hoiks of them has appoared.(2) 


12. Where a plaintiff or defendant, who has been ordered [s. 107 .] 

Consequence of non- to appear in person, does not appear in person, 

attendance, wuiiout suf- ghow sufficient cau.se to the satisfaction of 
floient cause stiown, of ,, ,,, , ^ ^ , . , ,, , 

party ordered to appear the C ourt for tailing so to appear, he shall be 

n person. subject to all the provisions of the foregoing 


(1) T)()bi Baksli iSiiigh v. Habib Riiah, 

\\ :J5 a. S.ll 17 a N. 829; 

40 i. A. 151. 

(2) tioiiko w Kquilablc ('dial ('o.. K ('. W. N. 
1521 {1004). As rocrards tlio case of Ibiorga v. 
Hhainaiuind, 12 W. R. 1170 {18(59), oited in tlic 
foiirrif: of argnmont, “it U to bo obsfrml that 


if iho judgment uf Markby, J., is sound (as to 
which qufsre)t Iho inter(*st was t-he fiamc 
hetwoen ihoHt* who appeared and those who 
did not. The question, however, whether th(‘ 
dwree was ex jHirfe against the absent do- 
fondanls was, according to the judgment of 
Hobhouse, J., not ]U‘ecsHary for the decision. 
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rules applicable to plaintiffs and defendants, respectively, wlio do 
not appear. 

Non-appearance in person when ordered. —This rule coiTesponds 
io sect. 117 of till! Code of 1859. A person faihng to appear in person in 
obedience to an order to that effect may, in tlie case of a plaintiff, have his 
suit dismissed, or, in the case of a defendant, liave the suit decided ex parte 
against him, notwithstanding that his pleader is present.fl) An appeal, it 
was held, would lie from an ex parte decree passed under the corresponding 
section.(2) 

Setting aside Decrees w parte. 

13. In any case in wbich a decree is passed ex farte against 
Setting aside decree ^ defendant, be may apply to the Court by 
ex parte against defen- which the decree was fassed for an order to 
set it aside; and if lie satisfies the Court that 
the summons was not duly served, or that he was prevented 
by any sufficient cause from appearing when the suit was called 
on for hearing, the Court shall make an order setting aside tlu^ 
decree as against Mm upon such terms as to emsts, payment into 
Court or otherwise as it thinks fit, and shall appoint a day for 
proceeding mth the suit: 

Provided that where the decree is of such a nature that it cannot 
he set aside as against such defertdant only it may be set aside as 
against all or any of the other defendants also. 

Object of rule. —The first object and purpose for which Courts sit is, 
of course, that the parties shall be heard; and therefore the object of this 
rule i.s to ensure, within reasonable limits as to public oonvenhmee, that 
every defendant shall have a hearing.(3) Similar provisions exist in the pro¬ 
cedure of the Engli.sh (4) and United States (5) Coiuts, tlio general rule being 
that, apart from cases where the defendant has not been propmly notified 
of the hearing, tliat every decree may be set aside for unavoidable casualty 
or misfortune preventing the party frem defending or prosecuting, or for fraud 
practised by the successful party in obtaining tlic judgment, or for mistake, 
inadvertence, surprise, or excusable neglect.{6) Applications of this character 
should therefore always be disposed of as substantial justice may require, and 
even where there is a doubt the benefit should lie given to the. applicant and the 


(1) Sec Moona Lai v. Uopal Singh, S. D. 
N. W. (1863), p. 37 (cited O'Kinealy, f. P. C.); 
Kistodhono Dutt. v. Nilnioriov Sinch, Corvton 

(180^5). 

(2) S 96, The case of Krwhim Ram 
'tK Gobiiid PrafwnU 8 A. 20 (1885), was decided 
before the amendment of s. 540 by Act VII. 
of 1888. 


(3) Chinlamony Da&^i v. Raghoonath Sa- 
hoo, 22 C. 981 (J805), at pp. 983, 984, per 
Pigol, .1. 

(4) S(‘H Old. 13, r. 10; Ord. 36, r. 33; 
and H. 01. Oonnty tJourf. Ai-i. 1888, 51 & 52 
Viet. f. 43. 

(5) iSee Hukm ('hand, C. P. 0. 718. 

(G) lb. 
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decree set aside.(1) Further, the Court has an inherent power to deal witli’an 
application to set aside an order made ex paHe, and to set it aside upon a proper 
cause being 8ubstantiated.(2) 

Setting aside of decrees. —The Code provides several ways in which 
decrees ean he sot aside. Firstly, by proceedings under this and similar pro¬ 
visions where the order has been passed in the absence of the parties or either 
of them.(3) An application to set aside an ex parte order is not, strictly 8j)eaking, 
an application for a rehearing, although it may result in it.(4) Other modes 
are. by ajiplication for review before the Court passing the decree, or by appeal 
to a superior 0ourt.(5) These are proceedings in the suit. Kxeept in case 
of fraud, a separate suit does not lie to set aside a decree.(6) A suit will lie 
to sot aside an ex parle fraudulent decree, although no endeavour has been 
made to get the decree set aside and the suit revived under this rule ; (7) or after 
such endeavour has been made and the appheation ha.s been dismis8(!d,(8) the 
rea.son being that this rule li mits the attention of the tribunal to specific matters, 
and, instead of subjecting to inquiry the radicavl question involved, they assume 
the existence of a real suit. A Court has no power to restore an ex parle decree 
once .set a,side.(9) 

“ In any case.”—Thew; words are ver\' wide, and the section, under 
this and the last Code, is so woi'ded as to exclude tlie doubt which was 
ciiteitaiiied under tlm Codes of 1859 and 1877, whether sect.. 119 of the 
lormer Code and sect. 108 of (he latter applied only to cases where the defeii- 
<hint had never appeared, or whether they jrpplied also to cases where 
a defendant had been present on a first, but had been absent on an 
adjourned, hearing.(lO) Where, however, it was contended that a decree was 


(1) Jh. ; ciLijig Walhuu v. Kailroad Ua.'* 
41 Oil. 520 (Amcr.); ('.inierffn i\ <’arroU, 07 
Cal. 500 (Ainer.); liodcmaii v. >SuhluU*r, 71 
Cal. m {Amcr.}. 

(2) I'ych Bi'g Mahoiiutd v, AIHlihai, III B. 
45, 49 (JlKlti) [tSiuall (.'ausc Couii']. 

(*1) Kadbo Miascr r. Colab Siiigii, 3 C. W. N. 
al p. 377 (1807). 

(4) Parvalialiaiikar v. bshvai'das, 19 B. 20S, 
at i>. 210 (1894). 

(5) iSadlio Mistii'i' v. Colab 8iugh, 3 VV. N. 
375, at j>. 377 (1897), 

(0) Ib. Sc« an to remedies, Miiia Lall v. 
Bhujhun Jhn, W. R. 213 ( 1874) ; Narsiiigb 
V. Rafikan, 37 ' '^*7 (1909); 14 C. W. N. 

507. 

(7) Abdul Mazumd.T r. Mahomed Ca7.i 
I'howdhry, 21 C. COS (1894). 

(8) Plan Nath R(‘y r. Mohesh Chandiu 
Moitm, 24 C. 546 (1897), where an apjdica- 
tion under this section was rejected and nu 
appeal was laid against such rejection; 
Dwarka Prasad v. Lachhomau Das, 21 A. 
289 (1899); Radba Raniaii IShaha r. Pran 


Nath Hf>y, 28 C. 475 (1901); s. o., 5 C. W. N. 
757; Kagcndra Nath Mahatu Pran Nath 
Hoy, 29 C. 395 {l‘K)2) ; s. c., 6 C. W. N. 473 ; 
4 Bom. L. R. 363 ; dist. in Purau Chand v. 
Kheodtut Rai, 20 A. 212 (1906), whore the 
only fraud alleged was oonneotod with the 
noil-service of suinmons; followed in 
Narsingh w. Rafikan, 37 C. 197 (1909); 14 
G. W. N. 507; and see Golap v. Tndra, 13 
(k W, N. 493 (1909); Balkisen v. Ta[>o8ur, 
17 0. \V. N. 219(191]). 

(9) Hainan Chottiar v. Mghideeii Bahib, 
17 M. L.J. 81 (1906). 

(10) It was held under the Code of 1859 
that the section referred to the first hearing : 
Ooinalammal v. Rungasawmy Iyengar, 4 
M. H. C. R. 56 (1868) ; Goraehand r. Roghu, 
3 B. L. 11. App. 121 (1869) ; Zain-ul-abdin v. 
Ahmed Raza, 2 A. 67 (1878) [coiiArat Kalee 
Chum t’. Modhoo Soodun, 6 W. R. 86 (1866) ; 
Paroyet*. ChintaMoneo, 18 W. R 457 (1872) ; 
and see Doyal Mistrec v> Kupoor Chund, 4 C. 
318 (1878); Ryall v. Sherman, 1 M. 287 
(1877) ; Shanka Das e. Crohan, 1879, P. R. 
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not ex parte if the dofcndHnt liasi once ajtpearcd, it waa held that there 
was no ground for bo limiting the meaning of the words of the laat Code, 
and that a deeree i.s ex pnrle if it was made at an adjounied hearing in 
rile absence of the defendant, whether the defendant has or has not appeared at 
an earher stage, of the case. The present rule therefore applies to every 
ease in which a decree is passed ex parte, oith<“r by reason of his non-appeai ance 
at the first or at an adjourned hoating.(l) The former section was held to apply 
to proceedings under Ch. VII. of the Presidency Small Cause Coiu’ts 
-Vet,(2) and to execution proceedings where the order amounts to a decree under 
sect. 47, 0'«te.(3) 

The rule, moreover, is not limited to the case of a sole defendant, or, where 
there are several defendants, to cases where none of them have appeared.(4) 
The fact that an order under r. 7 has been made against a defendant and has 
not been appealed agaiuRt, is no objection to an application being made by 
him under this rule.(5) And it has been held that the fact that an appeal fi’oin 
an ex parte decree is pending will not preclude the defendant (against whom lh<' 
decree was passed) from applying under this rule for an order to set it aside.(G) 
Sect. 37 of the Presidency Hmall Cause Comts Act (XV. of 1882) does not apply 
to an ex parte decree,. An application to set aside such a decree passed bv a 
P. K. C. C. falls within this rule.(7) Satisfaction of an ex parte decree doe.s not 
diseiilide a judgment-debtor from applying to a Court to w.t it aside.(8) Neither 
Miis rule nor any other portion of the Chapter of the last Coele in which this rule, 
appeared applied to execution proceedings.(9) Nor does (he rule apply wheie 
the case has been dismissed, not lor default by non-appearance, but lor somet hing 
else, such as eases failing under 0. XVII. r. o, post.(\Q) 

N«. 2()1; Hiinilarly under Ihu Code of 1377, 1884, 1’. It. No. 13!); ami ,sr<' Kait-r Klian 

the \^ordH of which were “in any oaso in r. Jiiggeawar, 3.5 1023 (IIM)S); and 

wliich a deoroo is passed ej: parte against a Muniapjan Chotly r. Halayan Uhelti, 31 

defendant under ,v. 100:” Shoo Olmni v. Al. 51)5 (1908); Enatulhi Busunia v. Jiiion 

Heera Isill, II C. L. R. .337 (1882). As to Alolian Roy, 19 C. L J. 535(1914), p. 538, 

the differem-e betneen the Codes of 1809, following Jonardan Dobey c. Itaindlitino 

1877, and 1882, see l.uehinidas Vithaldas v. ,Singh, bujira. 

lObiahiin Oo,sman, 2 H. at p. (>48 (1878); (2) 'Tyeb Beg Mahomed e. Allibhai Man- 

.lonardan Hoboy v. Raindhono Shigb, 23 C. at galji, 31 B. 45 (1900). 

712 (1890). (3) Krishna Chandra Bal c, Brotap (!handra 

(1) Jonardan llobey v, Ramdhone Singh, Pal, 3 C. L, J, 270 (1000). 

23 738 (1800); E. B. overruling Sital (4) (‘ooio?’. EejuitaWe CoalCo,, 8 C. VV. i\. 

Jlari lianerjee v. Hira ball (!liattcrjee, 21 021 (1904). 

C. 200. The question in issue in the lirst (.0) Sankaralinga Moduli v. Ratha Sabha- 
case was as to non-appearaneo on the day to pati Mudali, 21 M. 324 (1897). 
winch tho first hearing had been adjourned, (6) Hamodar v. Sarat, 13 C. W. iV. 8-10 
Imt Uie (hurt expressed its opinion upon tho (1909). 

case of non-appearance on any adjourned (7) Roshan fial ». ixichmi Narayau, 17 B. 
hearing. See also Rule 2032 of 1906, Cal. H. 507 (1892), and the limitation is thirty days 

Hildreth v. Sayaji Piraji, 20 B. 380 (8) Ztndoo Lai Nandlal t>. KWiorilal Aleh- 

(1806); Hira Dai v. lliia Lai, 7 A. 5)38 (1885); tabrai, 1 Bom. L. R. 213 (1899). 

Bhagwan l)jii e. Hira, 19 A. 355 (1897); (9) Son notes to r. 8, anfe; Hari Charan 

Shanka Hat Dube v. Radha Krishna, 20 A. Ohoso v. Manraatha Nath Sen, 41 C. 1 

195 (18!P7)j Baldoo Shai v. Manohar i.«l, (1913). 

1895, P. R. No. 82 ; Kamnalh v. Mamraj, (10) See notes to 0. XVil. r. 3. 
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decree set aside.(1) Further, the Court has an inherent power to deal witli’an 
application to set aside an order made ex paHe, and to set it aside upon a proper 
cause being 8ubstantiated.(2) 

Setting aside of decrees. —The Code provides several ways in which 
decrees ean he sot aside. Firstly, by proceedings under this and similar pro¬ 
visions where the order has been passed in the absence of the parties or either 
of them.(3) An application to set aside an ex parte order is not, strictly 8j)eaking, 
an application for a rehearing, although it may result in it.(4) Other modes 
are. by ajiplication for review before the Court passing the decree, or by appeal 
to a superior 0ourt.(5) These are proceedings in the suit. Kxeept in case 
of fraud, a separate suit does not lie to set aside a decree.(6) A suit will lie 
to sot aside an ex parle fraudulent decree, although no endeavour has been 
made to get the decree set aside and the suit revived under this rule ; (7) or after 
such endeavour has been made and the appheation ha.s been dismis8(!d,(8) the 
rea.son being that this rule li mits the attention of the tribunal to specific matters, 
and, instead of subjecting to inquiry the radicavl question involved, they assume 
the existence of a real suit. A Court has no power to restore an ex parle decree 
once .set a,side.(9) 

“ In any case.”—Thew; words are ver\' wide, and the section, under 
this and the last Code, is so woi'ded as to exclude tlie doubt which was 
ciiteitaiiied under tlm Codes of 1859 and 1877, whether sect.. 119 of the 
lormer Code and sect. 108 of (he latter applied only to cases where the defeii- 
<hint had never appeared, or whether they jrpplied also to cases where 
a defendant had been present on a first, but had been absent on an 
adjourned, hearing.(lO) Where, however, it was contended that a decree was 


(1) Jh. ; ciLijig Walhuu v. Kailroad Ua.'* 
41 Oil. 520 (Amcr.); ('.inierffn i\ <’arroU, 07 
Cal. 500 (Ainer.); liodcmaii v. >SuhluU*r, 71 
Cal. m {Amcr.}. 

(2) I'ych Bi'g Mahoiiutd v, AIHlihai, III B. 
45, 49 (JlKlti) [tSiuall (.'ausc Couii']. 

(*1) Kadbo Miascr r. Colab Siiigii, 3 C. W. N. 
al p. 377 (1807). 

(4) Parvalialiaiikar v. bshvai'das, 19 B. 20S, 
at i>. 210 (1894). 

(5) iSadlio Mistii'i' v. Colab 8iugh, 3 VV. N. 
375, at j>. 377 (1897), 

(0) Ib. Sc« an to remedies, Miiia Lall v. 
Bhujhun Jhn, W. R. 213 ( 1874) ; Narsiiigb 
V. Rafikan, 37 ' '^*7 (1909); 14 C. W. N. 

507. 

(7) Abdul Mazumd.T r. Mahomed Ca7.i 
I'howdhry, 21 C. COS (1894). 

(8) Plan Nath R(‘y r. Mohesh Chandiu 
Moitm, 24 C. 546 (1897), where an apjdica- 
tion under this section was rejected and nu 
appeal was laid against such rejection; 
Dwarka Prasad v. Lachhomau Das, 21 A. 
289 (1899); Radba Raniaii IShaha r. Pran 


Nath Hf>y, 28 C. 475 (1901); s. o., 5 C. W. N. 
757; Kagcndra Nath Mahatu Pran Nath 
Hoy, 29 C. 395 {l‘K)2) ; s. c., 6 C. W. N. 473 ; 
4 Bom. L. R. 363 ; dist. in Purau Chand v. 
Kheodtut Rai, 20 A. 212 (1906), whore the 
only fraud alleged was oonneotod with the 
noil-service of suinmons; followed in 
Narsingh w. Rafikan, 37 C. 197 (1909); 14 
G. W. N. 507; and see Golap v. Tndra, 13 
(k W, N. 493 (1909); Balkisen v. Ta[>o8ur, 
17 0. \V. N. 219(191]). 

(9) Hainan Chottiar v. Mghideeii Bahib, 
17 M. L.J. 81 (1906). 

(10) It was held under the Code of 1859 
that the section referred to the first hearing : 
Ooinalammal v. Rungasawmy Iyengar, 4 
M. H. C. R. 56 (1868) ; Goraehand r. Roghu, 
3 B. L. 11. App. 121 (1869) ; Zain-ul-abdin v. 
Ahmed Raza, 2 A. 67 (1878) [coiiArat Kalee 
Chum t’. Modhoo Soodun, 6 W. R. 86 (1866) ; 
Paroyet*. ChintaMoneo, 18 W. R 457 (1872) ; 
and see Doyal Mistrec v> Kupoor Chund, 4 C. 
318 (1878); Ryall v. Sherman, 1 M. 287 
(1877) ; Shanka Das e. Crohan, 1879, P. R. 
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iu th<! presence of the first party and subject to cross-examination by hiin.(l) 
Proof in support of tlie application may be given either by the oral testimony 
of the jwtitioner or by petition supported by an affidavit.(2) And if the require¬ 
ments of the rule are carried out the application cannot be refused on other 
grounds. (3) A failure to make an application under this rule will not aflect 
any other remedies which the party may pos8ess.(4) 

“ Duly served.”—See as to this 0. V., anU, and notes thereto,(.u) 
also as to substituted service case citcd.(6) When the rule speaks of the summons 
not being duly served, it refers, it was held, to service on that defendant only 
who complains, and does not refer to service on his oo-defendant3.(7) Even 
if the summons be properly served, the Court may restore the suit if it was not 
.served in sufficient time to enable the defendants to appear and answer.(8) On 
similar principles an order was set aside as irregular, it having been made in f he 
aljse.nce of one, of the, parties to whom no intimation bad been given of the day 
when th<’ ease would Ixi hcard.(!)) It is the duty of the Court to serve the. 
summons of the registration of the srut. Where, before the admission of a suit,, 
one of the. proposed defendants had apjicared by a pleader on an application 
for his appointment as guardian ad litem to a im’nor defendant, it was held that 
this did not absolve the Court from serving him with a copy of the plaint and 
notU'c of the date, h.-ced for hcarirrg, after th<‘ plaint hud been admitte.d.(l(l) The. 
burden is upon tlx; petitioner to satisfy the Court that the summons was nol, 
duly served on him.(ll) 

“ Sufficient cause.”—The affirmative provisions iii rr.!), 13, andt). Xld. 
r. 11), that a plaintiff or appellant (as tin; cas«! may he) may prove fhiii, he was 
" prevented btj sufficicnl cause ” from a])|K;arbig or attending when hi.s suit 
or appeal was called on and dismissed, do not imply the negative, namely, 
that an application for restoration cannot be gi'anted uuh'ss Biifiieicnt cause, is 
shown. The, effect of the enactments is that, if sufficient cau,sc is shown, restora¬ 
tion is made obligatory on the Courte, there being no discretion in tlic 

(1) MuHHt. Jlud-i)o v. ijulita KiK)or, 22 proper 4 hk-: v. Maiiukha, 7 

W. U. 423 (1874). Bom. U. T. R., A. V. 138 (1870); Shiboo 

(2) yoo Hardalrai yhukisftndas w. yiiuuioe Boy r. Kjmiiee Koy, 25 W. R. 304 {187(5). 

and Bullion ABSooiation, 3 B. H. (!. R., O. C. (6) Mim Ally Bebanee v. tSyed Hyder 

do (iSWi); ])am(M>diir Doss v. Ohoonce, 2 Ifossein, 2 B. 449 {1878). 

Hyde, 22(5 (18(54); Anuiid Mayoe v. Anund (7) Kwing & Co. v. Gosaidas Gho-sc, 3 

Soondur, 13 W. H. 237 (1870); but the B. L. B, App. 7 (18(>9). at p, 8, IMiear, J. 

Court has refused to loecivo an affidavit (8) Chanbasappi v. Mainaba, 7 Bom. 

in an appeal from an order of rejection: H. B.. A. 0. 138 (1870); see Shaikh 

Leslie r. Allondor, 17 W. R, 390 (1872), Awlad e. Shaikh Abdool. 18 W. B. 141 

(3) Gopal Poi'shad v. Rama Wuugra Sing, (1872); HaradhmT Chuekorlmtty v. I’rotap 

5 "W. B. Miac. 11 (1866). >Jamiu Ciiowdhry, 14 W. R, 401 (1870). 

(4) Abdul Mozumdar v. Mahomed Gazi (9) A’ar ‘parlc Manet^ankar Hargovan, 2 
Ohowdhry, 21 C. 605 (1894); Prannatlx Boy B. H. 0. R., A. C. 381 (1866). 

V. Mohesh Chandra Moitra, 24 C. 546 (1897); (10) Gulab Chand v. Shankar Jjal, 35 A. 163 

Bibi Mutto V. Kali Begum, 6 A. 65 (1883); (1913). 

vidf (wte, “Setting aside of decrees;’* vidf. ( 11 ) Kumud v. Jotindra, 38 C. 394(1911); 
pod, ‘ Appeal,” etc. 13 C. L. J. 221; Hcdlot Karan, 15 C. 

(5) And Anund Moyoc v. Anuad Soondur, L. J, 241 (1911); Indu Meah v. Dar Baksh, 
13 W. H. 237 (1870), where there was no 14 C. L. J. 42 (1911). 

service. If there is service it must be a 
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matter; wliereaa in other cases the merits of the appUcant’s case will form 
ail important element for consideration when the Court is asked to exercise 
its diBcretion.(l) The Court has to determine the sufficiency of the cause, 
and this is a question not of law but of fact dependent upon the circum¬ 
stances of each particular case.(2) No case can therefore be an authority in 
another, though previous decisions may sometimes help as a guide to Courts 
in determining what is sufficient cause.(-1) The rule should in this respect 
receive a Kberal construction (4) so'as to promote the ends of justice, it being 
the sph'it and pobey of tlic law to give every party an opportunity of being 
heard, except in cases of inexcusable fault and neglect, when the Court has, 
as already pointed out, a discretion to restore, even though the case be 
not such as render restoration obligatory upon it. It is, however, a general 
lu’ineiple that the default will not bo opened for reasons affecting a co-delendaut 
only who does not join in the application.(5) 

“Court.”—The Court remams the same though the presiding officer may 
be different, and a Judge can therefore revive a suit tried by his predecessor.(6) 
But a .1 udge can only set aside a decree of his own, but not that of a superior 
Court.(7) If the er yarle decree is made by a Court on appeal, the Court which 
passed the original decree appealed against cannot bo asked to set it aside.(8) 
.After appeal filed the power to set aside the original decree becomes vested in the 
Appellate Court.(9) 

“Decree.”—There was a difference ol opinion under the last Code as 
to the meaning of this term. It was held both tliat the words “ decree ” and 
“ suit ” in this section must be taken to mean the whole decree against all 
defendants (where there are several) and tlio entire suit; (10) a.s also that the 


(1) yoraa.yya f. yubamma. 2()M.5yy(l{M}3). 

(2) yhaiikar Das v. Crohan, 1879, K. No. 
20; Vf^iikalarania Naiaraja, 24 M. D. 

235 (19J2). 

(3) Sco Hukin Chand, I'. 721--73U, 

and Hnrdut Rai v. Bullion Association, 3 
B. H. C. H. 00 {1800} [it iu enough to show a 
hoiidjide. mistake, which is not unreasonablej ; 
DaniodurDass v. Choonce, 2 Hyde, 216 (1804) 
[understanding between jiarties for adjourn- 
inoid ]. Tt is sufficient for an infant tt» show 
that his guardian was negligent, Kesbo 
l*orshad e. Hirday Narain, 0 C. L. R. 69 
(1870), and I he t ouft has restored a case ovcii 
upon the supiiob ’m of the attornoy^s negli¬ 
gence, Oriental Finance Corporation t*. Mer- 
cautilo Credit Coipor;i;ion, 2 B. H. C. R. 207, 
209 (1886), though the Courts, in Raj Narain 
Burdhun v, Akroor Chundcr Roy, 24 W. R. 
141 (1875), refused to interfere where the 
pleader was absent; but sec Bulwant Rao r. 
Secretary of State (1897), Bom. P. J. 367. 
Though negligence of a party or Jiis agent 
may Justify a Couii in refusing restoration, 


tho latter may always consider whether (in 
rases wlirrc then^ is no jirojudiet! to th<; [>iain- 
tiff) tho iiuiJOHition of terms and the iMvy* 
jiient of costs is not, undtu- the eiifiumstaiices, 
a sufficiriit iienalty for the defendant’s 
neglect. 

(4) OrleiiUvi Finance (‘orporaiiou v. Alcr- 
raiitiU^ Corporation, 2 Horn. H. C. R. 

267, 269 (I86(>). 

(6) Chapman v. Lemon, 11 How Fr. 235 
(Ainer.); soc Hwing & C-o. v. (vosaidus Ghoso, 
3 B, L. K. App. 7 (1809), a/clc. 

(6) Riighoo Mohineu y. Kasheeuatii Roy, 
10 W. R. 166 (1868); see Kutab-ud-din i/. 
Jtuim, 1890, P. R. No 158. 

(7) Monmohini Chowdhurani v. Nara 
Narayan Roy, 4 W. N. 456 (1899). 

(8) Zimutunuissa i\ Muddun Mohun, 22 
W. R. 537 (1874). 

(0) Sankara Bhatta v. yubra>a Bhatta, 30 
M. 536 (1907); b. c., 17 M. L. J. 436. 

(10) Mahomed Hamidulla Toboretmissa 
Bibi, 26 C. 155 (1897), pp.r Maclean, and 
Banorjer, J.; s. u,, 1 0. W. N. 652; foil. 

3 D 
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word ** decree'’ referred to is llie deci‘ce described h\ tlic iii’bt si'iileiu'c ef tlio 
section, viz. tlic decree passed ex faric against tlic dofoudant wlio has not 
appeared; and that tlic words “ shall a day for pruccediny with the suit '*’ 

meant tliat a day is to be appointed for proceeding with the suit so far aa the 
defendant, who has applied to the Court under tlie provisions of tliis section, 
is concerned.(1) No difficulty arose wliere there was only one dcfendaiil, 
or wliero, if there wore several defendants, an application was sucx'cssfully madf; 
by all of them. In such cases the whole decree against the defendant, or all 
the defendants, was set aside. The qu(s^tion arose where thci-c were 
several defendants, and one or mure of several (but not all) applied 
successfully, whether the whole decree was or should be set aside against all 
llic defendants, or only the decree so far as it afTected the defendant or defen¬ 
dants who applied. In tliis connection two sets of circumstances required 
cunHideriitiou ; (o) where an application was made by one or more defendants 
to sot aside a decree which had been made ex parte against all defendants, none 
having appeared ; (ft) where a similar application was made in a ease where 
some, of the defendants had appeared and contested the suit and some had not 
appeared, and a decree was passed against all the defendants. Any interpi'eta- 
tion of the section which led to the conclusion that u Court must in all cases set 
aside the decree against all defendants, or could not in any ease do so, led to 
difficulties. Some of the defendants might not object, and in fact might have 
no ground for objecting to tlic decree, and the Court would not be justified in 
such case in reopening the wliole suit.(2) On the other liand, if tiie Court’s 
power was strictly limited to setting a'ride the decree as aguinst the defendant 
who applied, difficulties equally arose.(3) For ir^taiice, the relief given might 
be joint and indivisible. 

It was liiereforc held that though decree” meant whole decree f and 


Hoyainasi Dual v. Sanit Chuiult-r Mojumdar, 
25 C. }76 (1807); s. u., 1 C. W. N. ()5(>; 
Ajodbya Persliad r. Shoo JVrshad, 5 0. W. N. 
58 (1000); dist. Jadubaasu Narain v. Mo- 
liunt Hari Charan, 0 0. L. J. 2^) (1907); 
Bhura Mai v. Har Kishan DaH, 24 A. 383 
(1002), per Stanley, (IJ. [ref. to GauriSahoi 
V. Anlifak BuHain, 20 A. G23, G25 (1007)]. 

(1) Huro Krishno Doss v. Moteo Chand 
Baboo, 8 W. K. 260 (1867) [and Beo Brojonath 
Surmah v. Auund Moyee, 7 W. R. 237 (1807), 
a ease uudor h. 58, Act X. of 1859; Hourga 
Pcrsaiid Ghoao v. Grccacliundor Boso, 1W. It. 
222 (1804); Koroona Moyee Debia t>. NuIk) 
Kishcu, 11 W. R. 18 (1809), ref. to in Bholai 
Naskari’. Aiach Naakar, 3 C. L. J. 158(1897) j 
K.CBho Perahad o. Hixday Nai'ain, 0 C. L. 11. 
09 (1880)]; Manaku v. Sitaram, IS B. 142 
(ISOS’!; Bhum Mai v. Har Kishan Baa, 24 A. 
383 (1002), per Aikman, J., at pp. 39G, 399. 
M rcgartla the citation of cases under the 
Code of 1859, Bwarkanath Mitter, J., in the 


lirst-meutioned case, pointed out that thc 
lauguago of s. 58, Act. X. c)f 1859, and of a. 
119 of tho Code of 1859 wero very nearly 
similar; and except that tho word “judg- 
inont ” is used instead of “ decree ” in tho 
Code of 1859, tho provisions of a. 1 ] 9 of that 
Code arc ahnilar to those of the present 
suction. Therefore, in aecordanro with the 
observation of Aikman, J., Bhura Mai v. Har 
Kishan Das, supra, at pp. 305,396, tho earlier 
decisions woro of use. 

(2) Huro Krishno Doss v. Motee Chand 
Baboo, 8 W. R. 2G0,2G1 (18G7). Bomo of tho 
defendants may not object, and, in fact, may 
have no ground for objocting, to the decree: 
Dookheo Khan v. llajossuree Ranco, 15 W. R. 
371 (1871); and see Bhura Mai -o. Har Kishan 
Dos, 24 A., at pp, 390-394 (1902). 

(3) See Mahomed Hamidulla v. Tohur- 
ennisaa Bibi, 25 C. 155 (1807), at pp. 167, 
169 ; and see, for instance, Bhaida Husain 
V. Hub Husain, 25 A. 42 (1902). 
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thtiB tlic Court had potocr to set aaide the whole decree aj^airisi, all defendants, 
tJie Court was not bound in every case to set aside the decree against all the 
(lefendants.(l) It would do so whore the decree was really one decree, pro- 
ceetling upon a coinniou ground (2) and was indivisible; (3) but it might I’efuse 
to do so whore the decree, though nominally one, really consisted of several 
decrees against several partl<a.(4) Where the question involved in a case w'as 
whether the liability of the defendants was joint or several, and in such case 
the ex parle decree was set aside, on the application of some of several defen¬ 
dants the entire decree v\as set asidedb) Similar conclusions were arrived at by 
Aikman, J., in whoso opinion “ decree ” meant the ex parle decree rcferrerl to 
in the opening words of the section, and who held that when the decree was one 
and indivisible it must he sot aside as a whole or not at all; and that the Court 
must be assumed to liavc tlie power to set aside the whole decree, if either the 
decree was from its nature one and indivisible, or if in oixler to give to the defen¬ 
dants against whom an ex -parte decree has to be pronouneed the relief to which 
they are entitled, it must be set aside as a whole.(G) The Calcutta High Court 
held that the Court might eel aside the whole decree even where one or 
more of the defendants had appeared and contested the suit, while in 
the ease of the rejnauiing defendant or defendants the decree, had been 
passed ex paiic.(7) A contrary view was taken in the Bombay High Court; (8) 
am! Stanley, J., and Burkitt, J., in the Allahabad High Court (9) reserved their 
opinions ou the point. 

The proper rule is that now enacted by the proviso, viz. that relief is 
ordinarily to be given only to the party who is entitled to and applies for it. 
If, however, in order to give such relief or for other purpose it is necessary to 
set aside the decree as against othera also, this will bo done ns in cases wheie 


(1) Jadiibansa Naraiu r. MoJnint Hari 
Charan, 0 C. L. J. 220 (1907); Kunjo Behari 
(Ihoso V, Burgauioni Duasi, 3 C. L. J. 100 
(1900); Moimioliiiii Cliowdliurani v. Nara 
Narayan Roy tihaudlu’i, 4 C. W. N. 450 
(1809), at p. 4.59 ; but sco tlic words of the 
Bcction, '■ shall pass,” and if docroo meant 
wLuh; decroc, then tlio whole decree must 
have been set aside ; and sec Gopala Chetli 
V. Snbbicr, 20 M. (iOl (1903), at j>. 006 ; \%lia 
Panga Aohaii r. VT.irutha Vuera Karundan, 
31 M. 454 (190- 

(2) ScoDookhee i< baru'. Rajessujee Ranee, 
15 W. R. 371 (1871, sec Gopala Chetti v. 
Snbbicr, 20 M. 004 (1903); see. Manaku v. 
Sitaram, 18 B. 142 (1893), it was held that 
the whole case was notreoponod, even though 
there was a common cause of action. It is 
however, to be noted f hat in that case some of 
the defendants aiipeared. 

(3) Mahomed Hamidulla v. Tolnirennissa 
Bibi, 25 C. 165 (1897) at p. 160; Monmohini 


Ohowdhuranit’. Nara Narayan Roy Chaudlu'i, 
SHjim, at p. 458; Bhnra Mai v. Har Kishan 
l)as, 24 A. 383 (1902), per Stanley, C.J ; 
Mohini Chandi-a Gutra v. Annada Charan 
Butt, 0 W. N. 109 (1901): Gopala Chetli 
r, Subbicr, 20 M. 004 (1903), where the de¬ 
fence of the second defendant was peculiar to 
him; Brijlall v. Maliad™ Piosad, 17 C. W. N 
133(1911). 

(4) Ib. This ease, it may be contended, is 
not really an exception, as there .are in elfeft 
several decrees, and the W'hole decree is as 
against the particular defendant set aside. 

(5) In n Hari Das Karmakar, 5 C. L. J. 
202 (1905). 

(0) Bhura Mai v. Har Kishan Das, 24 A. 
383 (1902), at p. 400. 

(7) Mahomed Hamidulla v. Tohureimissu 
Bibi, supra, 

(S) Manaku v. .Sitaram, IS B. 142 (1803). 

(9) Bhnra Mai v. Har Kishan Das, supra, 
at pi>. 390, 391. 
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it is not possible to sever the decree into parts as separately affecting tlie parties 
respectively. 

“ Terms.”—The Court may set aside the decree upon such terms as it thinks 
fit.(l) The Court lias a full discretion in the matter. If the defendant is not 
at all in fault, and has a sufficient defence, there does not appear to be any 
reason why he should be put on terms. In other cases term.s may be imposed. 
The Court may direct payment of all previous costs in the action as a condition 
precedent to setting aside the decree; it may order a party to give security 
for those likely thereafter to be incurred ; it may direct him to pay the decretal 
iimount into Court; (2) or it may make such other order as it thinks fit. So 
a decree may be set aside on condition that the defendant should find a surety 
who wotdd be responsible for any amount that might bo found duo from the 
defemlant by any decree which might subsequently bo made.(ii) 

IMien a judgment is ordered to be set aside, upon terms, the conditiuiib must 
be eoniplied with within the tune fixed or the judgment will remain in force as 
if the order setting it aside had not been made. Wlierc a decree was set aside 
upon terms of a certain payment by a given date, it was held on appeal that flic 
Court had jurisdiction to e.vtcnd the time for payment or puss a. fresh conditional 
order setting aside the decree upon terms.(4) 

Effect of setting aside decree.— If the decree is set aside, this neces¬ 
sarily carries with it a reversal of any order previously made under r. 7 refusing 
to allow the party to appear and defend the suit.(5) The position is the same 
as when the siut was fust instituted. As vcg'ards proceedings subsequent to 
the decree set aside, it is well settled that where in execution the decree-holder 
is himself the auction-purchaser the sale cannot stand if the decree be subsequently 
set aside.(6) Tbej'e is, however, a dislinetion between this ease and that where 
a third party is the auctiou-purehaaer.(7) A sale having duly taken place in 
execution of a decree in force at the time cannot afterwards be set aside as against 
a bund fide purchaser not a party to the decree, on the ground that, on further 
proceedings, the decree has been, subsequently to the sale, reversed by an appel¬ 
late Court.(8) And the same principle applies where the decree is set aside by 


(1) Under the Code of J S59 it wan held tliat 
lorms could not bo imposed : Administrator 
General v. Lala Dyuram, fi B. L. R. G88 (1871). 

(2) If the decree ia finally maintained, 
money bo paid into Coiu’t becomes the i>ro- 
perty of the decree-holder, and an application 
to got out the money will not bo governed by 
the provisions relating to the execution of 
decrees: Mayal Ali v, I^achman Singh, 1898, 
V. E. No, 8. 

(8) Sunatun Shaba v. Dinonath Shaha, 26 
0. 222 (1898); s. c., 3 C^. W. N. 228. 

(4) Jagarnath Sahi i\ Kanta Prasad 
Upadhya, 36 A. 77 (1913). distinguishing 
Sura ijan Singh v. llam Baikal IaI, 35 A. 682 
(1913). 

(5) Sankaralinga Muduli v. Rathasabba** 


irati Mudali, 21 M. 324, 325 (1897). 

(6) Sett Umedmal v. Srinath Roy, 27 (.1. 810 
(1900); 8. e., 4 0. W. N. 692, and cases there 
cited land see liala Jagat Narayan v. Tnlsiram, 
1 B. Ij. R., A. C. 71 (1868)]; Hazari Mull v. 
Janaki Prosad, 6 0. L. J. 92 (1907) [order 
setting asido fx* ]Mirtc doeree reversed]. 

(7) Ib. 

(8) Zain-ul-Abdin Khan v. Muliammad 
Asghar Ali, 10 A. 16U (1887); s. c., 16 I. A. 
12, whore, liowcver, at p. 172, the Privy 
Council point out that the party may bo 
restored to the money for which the property 
was sold. Any claim which the judgment- 
debtor might have for the balance would 
only lie against the decree-holder. 
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tho Court of first instance under this rule. When a decree has been set aside 
under this rule it cannot be taken to be revived in any subsequent proceedinjr 
and the principle of sect. 144 cannot be extended to it.(l) As to whether the 
order setting aside the decree at the instance of one defendant reopens the ease 
against all the others, sec notes to “ Decree.” 

“Proceeding with the suit.” —The case begins again in the ordinary 
way, as if no decree had been passed. The bui'den and mode of proof is just 
the same as it would have been if the decree had not been passed.(2) The 
evidence should be recorded dc 7tuvo, as that taken in the defendant’s absence 
at an ex parte hearing cannot be used against him at the reliearing.(3) 

Appeal. Revision. Review.—When an application under this rule 
is rejected, an appeal lies by the defendant against the order of rejection.(4) 
Blit, the order passed on appeal i.s final,(6) and tliercforo no second appeal lies.(6) 
And if tlie defendant applies unsuccessfully under this rule and docs 
not appeal against the order, he cannot, on appeal against the original ex parte 
decree, obtain the relief whicli he might have got on an appeal from the order 
of rejection under this rule, but for wjiich he did not apply.(7) The 
def-ndinit, however, may appeal under sect. 9fi against the ex parte decree 
without jireviously taking any steps to have it set aside under this rule.(8) 
IVheri', however, an application under this rule is made and refused, the party 
may appeal from the order under 0. XLIII. r. 1 (c), and the order made on 
such appeal is final. But if there is no appeal from Ihe order refusing to inter- 
iere under this rule, and the party prefers an appeal again.st the original ex 
parte decree, the Appellate Court cannot remand the case on the ground that 
the party had not a proper opportunity of being heard. All that it can do is 
to deal with the case on the merits, on the materials in the record.(9) A Full 
Bench of the same High Court, has, however, more recently held that 
when a suit is decided ex parte, an Appellate Court, to which an appeal 
from the decree is preferred under sect. 510 (now sect. 96), has jurisdiction 
to reverse the decree of the low'er Court, on the ground that such Court was wrong 
in proceeding to decide the suit ex parte and remand the suit for rehoaring.(lO) 
It is not, however, open to the plaintill to prefer an immediate appeal from an 
order setting aside his decrce.(ll) And though there is some authority to the 
contrary,(12) the better and more recent opinion is that such an order (ordinarily 


(]) Raghu Nanckn Jagdis, 14 0. W. N. 
182 (1909). 

(2) See Huicfii r}.and, C. P. 0. 749. 

(3) Raia Bak.^t - Kishori Mohan, 12 W. 
B. 130 (1899), tliough it was said to be 
ioubtful if all the exp* nses of obtaining and 
ierving fresh summonses on the witnesses 
dimdd bo thrown on the plaintiff: Bishen 
Porkasli v. Ruttan Geer, 20 W. R. 3 (1872). 

(4) 0. XLIII. r. I (c). 

(6) S. 104. 

(6) Aubinash Chunder Mookerjee v. Martin, 
i C. 832 (1882). 

(7) Caoasanol v. Soures, ^ M. 200 (1899). 


(8) AshruSununnissa v. Lebarcauz, 8 C. 
272 (1882); Karuppan v. Ayyathorai, 0 M. 
445 (1886). 

(9) (kussancl v, Soures, supra. 

(10) Sadbn Krishna Ayyar v. Kuppan 
Ayyangar, 30 M. 64 (1900), F. B. 

(11) Sliama Dass v, Hurbuns Narain Singh, 
16 C. 426 (1889). 

(12) Sec Bung Lall Misser n.Tokbun Misser, 
26 W. E. 304 (1876); Bimola Soonduree a. 
Kaloo Kishen, 22 W. K. 6 (1874); Luokhoo- 
moneo Doascc v. Bhoobun Mohun Bose, 23 W. 
R. 147 (1874). 




774 


THE CODE OP CIVIL PROCEDURE. 


Fibst Sched. 
0. g, r. M. 


!it least,) is not one affecting the decision of the case under sect. 99, and cannot 
be contested on appeal from the final decrec.(l) it is subject to attack under 
sect. il5 if tlie conditions of that section are fu]filled.(2) An ex parle, decree 
is liable to review.(3) 


14. No decree sliall be set aside on any such application 

No decree to be set as aforesaid mdess notice tliereof has been 

aside without notice to .served on the opposite party, 
opposite party. r j 

Notice.—In an application under r. 1.% llie only parties entitled to notice 
arc liiosc tliat come under tlie description of “opposite party ” in this 
rule. An auction-purchaser does not come under tliat description, and is not 
entitled to notice.(-t) 


(1) lu'Lshna (Jhandra Goldftr v. Mohesli 
JliaiKlra Saha, 9 (‘. • .W. N. 584 (1905); 
rtiiiiitamony Dassi a. l^aff'rhoonalh sSahdO, 
22 C. 981 (1895)« and a view was 

Uikon by .Tackaon, J, in afi early case : ik»ro 
Khaaia v. Jata Hirdar, 15 W. It. 315 (1871); 

3. c., 8 B. L. R 78 ; the order, however, was 
nicccsafidly conltvslcd in aiipeal in Gojxvia 
ohetti V. Sulibier, 2U M. G04 {1903), at p. (>05; 
Nand Ibim v. Bhopa-l vSiiigh, 34 A. 592 


(1912). 

(2) See judgment of Banncrjec, J., in 
Maliomcd Hamidulla i.’. ''rtduirennissa Bibi, 25 

155, at p. 158 (1897). 

(3) Harihnr Porshad Narain v. Buddii 
I>cre&..,'. i;! ( 1 . 1 ,. R. 2.54 (1883); Bibi Muttn 
1 '. Ilahi Begum, (i (j,-, (1883). 

(4) Jutimdra Moimn ^,.1 

nath Roy, 3 C. W. N. 201 (I8!I8), • b. c, 20 C. 
267. • 



ORDER X. 

Examination of Parties by the Court. 

1. At the first hearing of the suit the f'ourt shall ascertain [s. in.] 

Asoertainment whether or his pleader whether he 

allegations in pleadings admits or denies such allegations of fact as 
aie admitted or denied. made ill the plaint or written statement 

(if any) of the opposite party, and as are. not expressly or by 
necessary implication admitted or denied by the party against 
whom they are made. The Oouit shall record such admissions 
and denials. 

2. At the first hearing of the suit, or at any subsequent [s. 118 .] 

Oral examination of 1'faring, any party tippearing in person or 
party, or companion of present in (-oiirt, or any person able, to 
answer any material questions relating to 
the suit by whom such party or his pleader is accompanied, 
ituiy be examined orally by the Court; and the Couri may, if 
it thinks fit, put in the course of such examination (piestions 
suggested by either party. 

3. The substance of the examination sluill be reduced to ]s. ii9.] 
Stthstance of examina- writing by the Judge, and shall form part of 

tion to he written. Cie record. 

4. (1) Where the pleacler of any party who appears by a fs. 120 ,] 
Conseauence of refusal pleader or any such -person aecompanying a 

or Inability of pleader to pleader as is referred to in rule refuses or 
is unable to answer any material question 
relating to the suit, which the Court is of opinion that the party 
whom he represents ought to answer, and is likely to be able to 
answer if interrogated in person, the Court may postpone the 
hearing of the suit to a future day and direct that such party 
shall appear in person on such day. 

(2) ]f such party fails without lawful excuse to appear in 
person on the day so appointed, the Court may pronounce judgment 
against him or make such order in relation to the suit as it thinks fit. 

Examination of parties. —Eulcs 2 and 3 (■.orro.spond, witli sonio, altera¬ 
tions, with s. 125 Ilf the Code of 1859. As lo these, vide post. After the Court, 
has ascertained what is .adiuittCHl and denied under r. 1, it may proceed to an 
oral examination under the next rule. This rule contemplates the case of a 
suit at the fij-Bt. or subsequent hearing in whieh a party has appeared at the 
proper time, not a ease where a party has not so appeared.(1) Wliere, 
how-ever, a defendant appears hy pleader or in person, the fact that he is not 

(1) .Toy Prokash Singh e. Mcghrnj Singh, 21 W. R. 207 (1809). 
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prepared to put in a i\ ritten staiement does not warrant the trial of a suit ex 
'parte,. TJie .Judge should in that ease ascertain whal are the matters in issue 
by an examination of the defendant under this rule.(l) The object, of tiiis 
examination is not to take evidence or to ascertain what i.s to bo the evidence 
in the ease, l)ut to see whether a enuse of action exists, what are the inattor.s in 
di.sputc, imd, if ucces.sary, to allow an amendment of tltc pleadings.{2) Under 
the (\ifie of 18.59, provision was made for the examination of throe persons, 
viz. the party, pleader, or companion of cither, it. 2 now excludes the pleader, 
thnugli r. 4 contemplates his examination. Under th(! Code of 1809. the examina¬ 
tion was (unless tlie pleader was the person examined) to be on oath or affirmation. 
Hut as this provision has been omiitiHl, the exaiidnation may now take place 
without oatli or affii'mation. 

K. 4 provides for the appearance of a party, not. to give evidcne.e, in the 
ordinaty way, but to put the Court in possession of information nec.e,ssary to 
the framing of issues or other points in the conduct of the case. The power 
uiven is discretionary, the intention of the sec,tion being to enable the Court 
not, only to get obscure points cleared up by obtaining information from either 
of the purties.(,3) but also, if possible, to get admissions so as to narrow down 
(lie issues.(4) If the party does not appear, the Court may pass a decree (.5) 
against the defaulting party, hut this can only be done if the pleader h.as pre¬ 
viously thereto refiased or been unalde to answer a material (6) question.(7) 
If the plaintiff i.s in default the Court in.ay dismiss his suit. If it be the 
defendant, the question arises whether the Court, can or should decree the 
plaintiff's suit without any evidence in support of Ids claini.(8) Apparently 
tlie Court has power to do so.(9) The Court, however, is not bound to 
pa.ss a decree; it may pass any order it thinks fit. The amended sect,ion 
snhstitiitos “ pronounce judgment ” for “ pass a decree,” Apparently, however, 
the two phrases are inoaiit to intend the same thing. It. 4 is of a penal cha- 
ructev, and it is therefore incumbent on the Court which professes to act under 
it to take care that the contingency contemplated by it has in fact nccurred.(lO) 


(1) Niv.iraj Shani Nllakiiiitham u. 
jantulu Ramiah. 2M. >1. ('. U. 311 (ISfir)). 

(2) (Jiins;a Narain (Jiipta v. Tihiekmin 
C’howdhry, 15 0. 533, 537 (1888); s. u., 15 
]. A. llOfuxaiuiiiationofpleaderl; as to tho 
manner in which verbal ailrnwHioiis of the 
picador should be treated, see Natha Singh v, 
Jodha Singh, ti A. 406 (1884). 

(3) Discretion is given to the Court to decido 
which of tho parties ought to answer the 
(pieation : Bhimarao Gopal v. Vmkatrao Nar- 
j-ingrao, 6 IJoin.L. R., 687 (1903). 

(4) Ib. 

(6) See Niimonce Singh Deo v. Ram Hurce, 
2 W. 11,161 {1865); Satu v. Hamnautrao, 23 
R. 318(1898); Bhiraarao Gopal v. Veniatrao 
NaTBingi'ao. 5 Bom. L. R. 687 (1903). 

(6) See Bhimarao Gopal v. V^onkatrao Nar- 
singrao, wpm. 

(7) Satu r. Hanmaiiirao. 23 B. 318 {I8!»S). 


(8) Glider s. 170 of the Code of 1859 (wltich 
has not boon ro*onaotod) some evidence was 
required Ui be given by a plaintiff, Damoodur 
Bhooreun v. Kughornath Banja, 12 W. R. 242 
(1869); Ishan (.'hunder v. Hurish Chundor, 
12 W. R. 309 (1869); Thakoor Lali r. Brohnio 
Moyec, 15 W. R. 253 (1871), cases in which 
a j»arty was .suiiimonod to give evidence by 
the opposite party. 

(9) Kftj Chookun Duswandi r. Bu.sjeot 
Tcwaroc, 20 W. R. 165 (1873), where Pliear, 
d., said that apparently the Legislature had 
thought fit to empower tho Court upon tho 
occuiTonoe of certain contumacy on tho part 
of a party to give a verdict against him irro* 
spoctivc of the merits of tho case, and without 
reference to tho merits apparent on (evidence 
which might have been (in a case coming 
under s. 170 of the Code of 1859) previously 
taken between the partiet. (10) Ib. 



ORDEE XL 


Discovery and Insfection. 

1 . in any suit the plaintiff or deffndant l)y letive of the 
Discoveiii by inter- Court may deliver interrogatories in writing 
rogatories. examination of the opposite parties 

or any one or more of such parties, and such interrogatories when 
del/i.vered shall have a note at the foot thereof stating which 
of such interrogatories each of such persons is required to 
answer: Provided that"no party shall deliver more than one 
set of interrogatories to the same party without an order for- 
that purpose: Provided also that interrogatories which do not 
relate to any matters in question in the suit shall he deemed 
irrelevant, notwithstanding that they might he. admissible on the 
oral cross-exami'iiation of a witness. 


Discovery.—The provisions as to discovery have been remodelled in 
conformity wiih the pre.sent English Rules, and the English decisions will bo 
more closely applicable. This i.s 0. 31, r. 1. It does not apply to rent-suits 
in Bengal [.sect. 148, clause («), Act VII. of 188.5]. The words “through 
the Court ” have been omitted. Other amendments are noted, •po«t. Accord¬ 
ing to the former English practice, actions wore instituted to obtain 
discovery. Under the present practice these can be rarely necessary.]!) 
Order 31 of the .Tudicature Act Rules, following the extended principles of 
the Court of Chancery, now gives power to the Court in all suits to order dis¬ 
covery in aid of the action.(2) This part of the Code closely follows the English 
Rules. The uain object of administering interrogatories is to .save expense 
by obtaining .idmissions from the opposite party.(3) A plaintiff may 
interrogate with a view to obtain information or admissions in support of his 
own case, and this right extends with proper qualifications not only to his original 
case, but also to any answer which he has to make to the defendant’s case. 


(1) See goanrally as to Bills for discovery, (2) Seo Ann. Pr. loc. cU. od. (1905), p. 384. 

Bray on Discovery, 609-619; Ann. Pr., notes (3) Waghji Thaokeisoy ii. Khatro Rowji, 

to 0. 31 ; SCO Orr v. Draper, 4 C. D. 92; 10 B. 187, at p. 171 (1886). 

Remer v. Salisbury, 2 C. D. 378. 
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But the right is always subject to the qualifiwition that the interrogatories 
must be direcled to a (‘ase on wliich the plaintiff lias already determined and 
to which he has committed himself. He cannot be allowed to put fishing ques¬ 
tions in oi'der to try whctlier lie can discover any flaw in the defendant's case 
or suggest any answer to it.(l) Discovery is not limited to giving the parly 
a knowledge of that which he d()es not already Imow, but includes the getting 
an admission of {inything which he has to prove on an issue between himself 
and his opponent; (2) to facilitate proof or save expense; (3) and to 
diminish the burden of proof.(4) So one party may be asked as to any 
admissions he may have made tending to support his opponent’s cause of 
action.(5) And discovery may be liad of the names of persons to make them 
parties, and th(‘names and securities of prior incunihrances.(fl) The interro¬ 
gatory must be as to facts, and must not ask for coiiclnsions of law% inference 
of facts, or construc.tion of a docuiueiit.(7) In short, a party is entitled to 
discovery of every fact which makes out his own case or shows that he is in 
the right, and this includes specific allegations in the nature of a replication 
to an atilidpatccl defence. He is not, however, entitled to discovtny of matters 
which support, his opponent's case or show that his opponent is right. It has 
been held that he cannot ask the opposite party by what evidence he intends to 
support Ills caB 0 .( 8 ) But in a suit for the recovery of the amount on a. humli 
alleged to have been drawn and accepted by tliQ defendant in consideration of 
a loan, it. has been recently held in the Calcutta High Gouit that a party is 
ent itled to interrogate on facts directly in issue in the pleadings and that therefore 
the defendant was entitled to discovery of all necessary details, including the 
nanms ami addresses of the persons by whom it was presented.(9) In this 
c.ountry it was formerly held that interrogatorios viewed as machinery for 
eliciting facts bearing upon issues arising in suits were intended only to have 


(J) All Kader v. (Jobind Dasa, 17 C. 840, 
848 (181)0); and in Boraolamonoy Dassoo ?•. 
Hulodhur liullubh, 1 Bouin, G18. 

(2) Att.-Gon. V. Gaakill, 20 Ch. D. 528; 
Kennedy v. Dodson (1895), i Ch 334, 341, 

(3) Gniinbrccld v. Parry, 32 W. R. (Eng.) 
204 ; Hall v. L. & N. W. Ry. Co., 35 L. T. 
850. So it is admissible to interrogate to 
facta which will inform the party as to 
evidonco to bo obtained: Att.-Gen. t>. Goskill, 
Kiipra. the names of persons who may give 
evidence in his favour; Hall v. Liardet, W. N. 
83 (1875), tho names of persons present at an 
alleged slander and so forth. 

(4) Att.-Gen. V. Goskill, ew^ira, 527, 628. 

(5) Hodaoll V. Taylor, L. R. 9 Q. B. 79; 
and see Brid v. Malzy, 1 C. B. N. S. 308; 
but see as to admissions, ss. 22 and 23 of tho 
Evidence Act. 

(0) Union Bank of London v. Manby, 13 
C. D. 239 finoumbrances in mortgage suits]; 


Hancocks n. Lablacho, 3 C P. D. 202 [defen¬ 
dant’s husband]; West of England Bonk ??, 
Niohoils, 6 G. D. 613 [prior S('euritie8]; Eyre 
V. Rodgers, 40 W. R. (Eng.) 137 [names of 
defendants: tenants in ejectment-actions]. 

(7) Nittomoj'c Dassco v. Soobul Chunder 
Law, 23 a 117, 123 (1895) [where it was 
sought to obtain tho opponent’s views os to 
tho construction of a will]. 

(8) All Kader v. Gobind Dass, 17 C. 840, 

847 (1890); Neckram Dobay r. Bank of 
Bengal, 14 C. 703, at p. 70G (1887) [“ this is a 
matter relating exclusively to the plaintifl’s 
case ”J. * 

(9) Baijnath Kedia v, Baghunath Prasad, 
41 0. 6 (1913); distinguishing Ali Kadif v. 
Gobind Dass, 17 C. 340 (1890), on the ground 
that the foots were different and that in tho 
last Code tho provisions were not the same 
as tho English 0. XXXI. 
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a Imutod operatiou.(l) So tlioufjli English authorities establish that a plaintiS 
may interrogate tlie dfifendant in order tliat he may know what case he lias 
to meet—not the evidence but what the defence is—such interrogatories are 
really framed to anticipate nr supply defetds of pleading. But the system of 
procedure in this counlry, it was lield, was different. Two modes were held 
to 1)0 specially provided for meeting the difficulty in question. If the pleading 
was too vague the Court might require a further and fuller written statement, 
under the section corresponding with 0. VIII. r. 9. The other method referred 
to was that provided by the Code in the settlement of issues. Interrogatories 
should not in such a case, it was held, be resorted to in this couutry.(2) So 
again it was held that sect.. 134 of the last Code indicated that in a case falling 
within it a party should })roceed, not hy way of interrogatories, but according 
to the procedure laid down in that section, anil tliat the Code did not c.ontem- 
jilatc that a party should be compelled to give discovery of documents by moans 
of intcirogatories or otherwise the relevancy of which was denied. (3) Further 
])articulars may now be demauded under 0. VI. r. 5, but there can be no doubt 
that the framers of the pre.sent Code iiileiidcd to approximate the two systems 
as far as jxissible. 

Time for delivery of interrogatories.- The former Code contained 
the worihs “ nt. mitj linn,,'' which have now bei'U omitted. In England a plaintiff 
is hardly ci'cr allowed iliscovcry ixTore statement of claim, for from the earliest 
timOiS the Court has .set it.s faei- agaiirst allowing discovei'y for the purpose 
of fishing out a case,(4) and this must always Ih; so under the Code wliere 
a suit is not instituted until after the presentation of a plaint.fQ) In 
Common Law actions the. jiroper time for discovery was not until after 
defence, for until then it was not usually possible to say what was really material. 
But a plaintiff ha.s been allowed to interrogati- before defence, and in 
the Chancery Division it is common practice to allow a plaintiff discovoiy 
before defence.(C) And the Court has a discretion to allow this under this rule. 
'J'lie same principle,s whicli prohibit discovery ladore the plaintiff has stated his 
case a])ply to a defendant. As a rule, therefore, in England a defendant will 
not be allowed general discovery before putting in his defence,(7) and this was 
Laid down as an absohitiC rule in all cases by the .second paragrapli of the. former 
section. Tliis portion of the former proviso has been omittiul and the English 


(!) NtHomoyo Dasaoc Soobul Chiindor 
Law, 23 (1. 117, at p. 124 (1805), whore it waa 
hold that B. 134, now r. 17, indicated one 
(liroctitm ir v''icli the aeopo of intorrogatorM'a 
was intcndcfl u. • limited, Just aa AliKader 
fj. Oobind Daas, 1T C. 840 (1890), which it 
followed, cxplaiiiod :i -lot her direction limiting 
the scope of operation. 

(2) Ah Kader v. Hobind Dass, 17 C. 840 
(189U); it may, howftvor, bo considered qiiea- 
tionablo whether such difToTcncoB as exist in 
the proecduie arc sufficient to deprive a party, 
of the right to use alibis remedies; O’Kinealy, 
C. P. C., Notes to B. 125. The circumatances 
of litigation in this country have undoubtedly 


cast upon the Courts, in regard to ploadingH, 
some responsibilities which do not find a 
counterpart in English practice; but that is 
no reason for excluding the very material 
assistanec which the parties can render in 
giving precision to the points in issue. 

(3) Nittomoye Dassee v. Soobul C/hundcr 
Iaw, 23 0. 117, at pp. 124, 126 (1896). 

(4) Ann. Pr, 1905, p. 383, notes to O. 31, 
r, 1. 

(6) Vide B.26t ante. 

(B) Ann. Pr. 1905, p. 383, notes to 0, 31, 
r. I. 

(7) Ann. Pr. 1906, p. 384, notes to 0, 31, 

r. 1. 
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practice will be followed. The same proe.cdiirc may be adopted in miscellaneous 
proc(icdinf!8 after decree. Interrogatories as to accounts pending or to 
make the judgment available, or to find out how the property in cases 
of mesne ]irofits has been managed, have been allowed, and no doubt 
will be admitted undt^r the Code..(l) 

Leave.—Application should be mad(! on petition in Chambers, the, order 
being that the plaintifi be allowed to intcrrogato.{2). It was held to be the 
duty of the Court to determine whether the applicant should be allowed to 
interrogatx', but not to determine at that stage what questions the opposite 
party .should be compelled to answer.(3) But se.e now next rule. In giving 
leave the Court, as a rule, decides nothing as to the spceific interrogatories, 
but only that there i.s a case, for interrogating the party, that the interrogatories 
may possibly b(^ rehivant, that their genuine character is not improper, and 
t.hat their administration is not sought for the mer<‘ purpo3(i of annoyance. 
Wliere the party on being served refuses to answer them the Court entxus 
upon a considered adjudication under r. 11, post, and the resulting order 
may be enforced under r. 21. The gi’ant of leave to one l)arty to deliver 
interrogatories to another does not amount to an order requiting the other party 
to answer them ; for that party may perhaps have good ground for refusing 
to an.swer them or some of them (r. 6). Leave granted is, therefore, not an 
order to answer within the meaning of i. 21 (mtailing a dismis.sal or striking out 
a defence.(4) 

“ Interrogatories.” —For form of interrogatories, see Schedule IV. 123 of 
last Code and casx; cited,(5) and r. 4, post. Interrogatories are only affidavits 
obtained in a particular way, and the party wishing to use them must put them 
in;'as his ovidence.(6) See as to their use, r. 22, post. 

“ Opposite parties.” —Primarily this is a party on the other side of the 
record to the applioants.(7) A party not on the other .side, of the record is an 
opposite, party within the meaning of the rule if between him and the applicant 
there is some right to be adju.ste,d in the, action, whieh in Chancery might often 
be the case between two plaintiffs or two defendants.(8) But defendants were 

Pal V. Johur Lall Pal, 4 C. 836 (1879). 

(7) In Spokes v. Grosvonor (1897), 2 Q. 
B. 124, the (yourt held that such a party might 
bo onlcrcd to give discovery of documents of 
a necessary party though there might bo no 
jtBuo between him and tho applicant. 

(8) Shaw V. Smith, 18 Q. B. D. 193 ; MoHoy 
V. Kirby, 15 C. D. 162; Alcoy, etc., Co. v. 
Greenhill, 74 L. T. 346, where discovery of 
documents between co-defendants to counter¬ 
claim was ordered; and ill Eden v. Wcardale, 
36 Ch. I). 287, it was said at pp. 296, 296, 
to mean that a plaintiff might interrogate a 
defendant, and a defendant a plaintiff, and 
that tho words wore so wide as to include all 
persons who litigate one against the other in 
any proceeding, any question which the 
Court may properly decide. 


(1) See Ann, Pr., 0. 31, r. 1, “discovery 
after and for working out judgment or order,” 
Bray, 567-509. 

(2) Sham Kishoro Mundlo v. Shoshi 
Bhoosun Biswas, 5 0. 707 (1880); and as to 
service, see ib. 

(3) Sham Kishoro Mundle v. Shoshi 
Bhoosun Biswas (1880), 5 0., at p. 709. 

(4) Prom Sukh Chundor v. Indro Natii 
Banerjeo, 18 C. 420 (1891) R B., overruling 
Lalla Daboo Pershad v. Santo Porehaci, 10 
(!. 505 (1884); see notes to r. 21, poet. 

(5) Nittomoyo Bassoo v. Soobul Chundor 
Law, 23 C. 117, at pp. 118-120 (1896), and 
Chitty P. 267-272; D. C, K. 957, Ann. Pr. 
form 6, iippx. B. 

(6) Waghji Thackersey v. Khatao Rowji, 
10 B, 107, at p. 171 (1886); Gosto Bihary 
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rcfuaed leave to interrogate co-defendants wlio Lad put in no defence, there 
being uo issue between tliein.(l) 

In England formerly the decisions established that an infant, by reason 
of incapacity, could not be interi'ogatcd,(2) nor could he be made to give 
discovery of documents,(3) nor could such orders be made against a next 
friend (4) or guardian ad litem (5) as such, neither having the status of a party as 
that term is understood in the rules dealing with the subject. Now, however, 
r. 23 makes the ordeu* applicable to infant plaintiffs and defendants, and to tho 
next friends and guardians ad litem of |)crBons under disability. (G) 

The Bombay High Coui*t (7) lias, howevo-, in the case cited, applying the 
pi'osont English rule, held that an affidavit of documents may be x<'.quirod from 
a minor defendant, tiiough the Judge stated that be did not decide that a next 
friend or guardian of an infant could be directly ordered to make an affidavit 
of docunamts. It has, ho\vev<‘i', been pointed out (8) that the order as made was 
invalid ((he guardian ad litem Ixuiig willing to make an affidavit) and tiiat the 
affidavit was in reality to he made by the guardian, and th(^ Calcutta High 
Couit has in tho case cit(;d hold that a minor cannot b<' coiiqxJled to give dis- 
c.ovej) under sect. 129 of the former Code, nor on tlm same priju-i))lc (viz., his 
iji'-apucity) could lie be iiiterrogalwl under the section coiTcspoiidiiig lo Uiih 
j uh‘; jKjj- could his next friend or guardian he eonsidercxl an “ o])po8iU‘ jrarty ” 
upon whom such interrogatories can bo served witiun tiie meaning of tlrat 
•section. It has, however, lx:(;u said that a guardian ad litem may under circum¬ 
stances be made a party for the pimpose of obtaining discoNory from bin}.(9) 
But even in this case, which was an exceptional on<‘, it was held that 
tho guardian hud been made a party defoudant f<»r pui'poBt's of discovery, the 
dis(;()vory was not iiiUmded to include the riglit to administer interrogatoiies 


(!) Marahall e. Langley, W. N. (S9) 222. 

(2) Ann. J*r., notes to this rule which waa 
Jiitrodueed in JH93, in couHcquence of the 
decisions cited. As (o limaties, see Brny, 
J)iseovory, 03-07, and Ana. Vr. auI. ii. Part 

IV. “LimaficH.” 

(3) Mayor v. Collins, 24 Q. B. J). 301, 
cozuinented on in Jtodfern v. llcdfcni (189J), 
P. 139, whore it was doubted whethtjr in tho 
P. 1). the old Chancery practice of refusing 
to make an infant give discovery ohtained. 
8oc cases cited in Waghji Tliackorsev v. 
Khatao Rouji, i'l B. 107 (1880); NathmulJ 
Nansingdass r. JUaicirnio Hoikar, 19 B. 350 
(1894); Duncan v. lUicyro Piosad, 22 C. 891 
(1895). 

(4) Curtis y. Wundy, 2 Q. B. 178 (1892). 
See Indian cases in last note. 

(6) Lawton v. Elwes, 48 L. T. 425; Scott 

V. Consolidated Bank, W. N. (93 ) 56 ; Dyke 
V. Stephens, 30 Ch. D. 189. Sec Indian 
coses in last note but ons. 

(0) Ingram v. Little, 11 Q, B. D. 257. See 


Juduu cases in last note but two. 

(7) Nathmull Narsingdass y. Malliairao 
Hoikar, JO B. 350 (1894), per Parian, J. 

(8) Duncan r. Bhoyro Prosacl, 22 C. 891 
(1805). 

(9) lb,, at p. 805, citing Waghji Thackorsey 
r. KhaUu} Rowji, 10 B. 107 (1880); but sec 
now Berry v. Keen, 20 Sol. Jo. 312 ; Burchurd 
r. Mucforlane, 2 Q. B. 247 (1891); Symonds 
r. City Bank, 79 L. T. J. 175; Burstall v. 
Be^us, 2G Ch. D. 40-42, disapproving the 
old practici'; establishing that a pciuon 
should not bo made a party, solely for tho 
purpiwo of discovery. Ann. I’r. 1905, p. 414, 
notes to 0.31, r. 12. InRahimbhoy y. Turner, 
17 B. 341, 3-18 (1802), a dofendant having 
been irregularly made a party but only for 
tho purpose of discovery to a prior suit 
brought by the plaintiff, was held not a 
part-y to that suit, so as to make applicable 
to him tho provisions of ss. 13 or 43, oozre- 
spondin^ with s. 11 and 0. II. r. 2 of tho 
present Code. 
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to liim,(l) Now, liowover, r. 23 makes tliiqin'oedingruk-s of the Uider applicahk 
to minors aiul luuatios, their next friends and guardians. 

2. On an apijlication fur leave to deliver interrugaloru'v, 
Pdrticuiai intviroga- ihc farticidar iidmogcdofics frcqmed io he 
tones to be submitted. deliceTcd sJuill be Submitted io the Covrt. hi 
decidint] upon such applicatim, the Court shall take inio account 
any offer, ivhuh, may he made by the party sought to he interrogakd, 
to deliver particulars, or to make admissions, or to produce docu¬ 
ments relating to the matters in question, or any of them, and 
leave slmll he given as to such only of the interrogatories suhmitted 
as the Court shall consider necessary either for disposing fairly 
of the suit or for saving costs. 

Submission of interrogatories. - This rul<’, whioh is new, is taken fiom 
0. 31, r. 2. Under this rule the Judg(! has nut, it lias been said,(2) to settle 
the interrogatories, but to decide what should he. administeied. Allowing an 
interrogatory does not preclude any objection being taken in Die answer under 
r. 0, post.(3) Where some have been allowed and some refused, application 
may be made for leave to deliver fui'ther interrugaf-ories (4) In I he under¬ 
mentioned cases, defendant undertaking to make admissions. Iea\'c was j efused (5) 
and admissions having been refused, leave was given.jti) 


3. Jn adjusting lire costs of tlie suit inquiry sliall at tlu- 
Coats of interroga- iustauce of any party Le made into the 

propriety of exhibiting such interrogatories, 
iind if it is the opinion of the taxing officer or of the Court, either 
with or without an application for inquiry that sucli interroga¬ 
tories liave been exhibited unreasonably, vcxatiously, or at im¬ 
proper length, the, costs occa^iioned by the said interrogatories 
and the answers thereto shall be paid in any event hy the party 
in fault. 

Costs. —This Ls lakcn from 0. 31, r. 3, and docs not apply to rent-auits in 
Bengal [vide r. 1, ante). 

4. Interrogatories shall be in the Form No. t in Ajrpcndix C, 
Form of interroga- ihlJi such variatimis as circumstances may 

require. 


5. Where any pai'ty to a suit is a curporattbu or a body 


Corporations. 


of persons, whether incorporated or not, 
empowered by law to sue or ba sued, whetlier 


ill its own name or in the name of any officer or other person. 


(1) Wftghji Thackorsoy v. KJjatao Rowji, (4) Boake v, St<ivcn.son 1 Ch, JJOl. 

10 B, 167 (1886). (5) Jubb v. Bibbs, W. N. (83) 208 ; and eoe 

(2) Per Chitty, J, in Tyo v. Willuughby, Kokcwich, J., in Clarke v, Clarke, 43 Sol. J. 

38 Sol. J. 338. 719. 

(3) Peck V, lUy {im), 3 Ch, 282. (6) Hellicr v. Ellis, W. N. (84) 9. 


1 
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uuy opposite party may apply for aii order allowing him to 
deliver int(',rrogatories to any memlicr or officer of such cor¬ 
poration or body, and an order may be nuxdo accordingly. 

Corporations and Companies. —English O. 31, r. 5. Does not apply 
to rent-suits in Bengal {vide ante, r. 1). The English rule is practically the 
same except that instead of the word “ suit,” it uses the words “ cause o-r tnatier,” 
which also appear in 0. 31, r. 1 of the English rules, and is identical ivith that 
under the 0. L. P. Act e.Kcept that “ member” is added. The old practice in 
Chancery was to make him a party for the purpose of discovery, but this can 
no longer be doDe.(l) As to body corporate, or other body; Crown; (2) foreign 
sovereigns ; (3) liquidator ; (4) sec cases cited.(5) The secretary of a corporation 
or company is, as a rule, the proper person to answer, and it was the practice 
of Jcssel, M.R., not to direct a member to answer unless there was no officer 
who had a competent knowledge of the facts.(6) The officer or'member is the 
representative or alter cijo of the body for the purposes of answering the interru- 
gatorios.{7) it is not his answer but the answer of the body, and, therefore, 
there is no obligation either to disclose Ids knowledge, or to obtain and dii-close 
the knowledge of other servants or agents of the body acquired by him or them 
otherwise than in the com'se of his or their employmcnt.(8) As regai'ds discovery 
and production of documents, this is obtained by an order against the body 
for an affidavit of documents in its possession, to be made by the sccretai'y, clerk, 
or otlicr proptir officer on its belialf.(9) It shoidd, if possible, be made 
I>y some pcirsou wlio has personal knowledge as to documents in tlie possession 
of the body.(lO) 

6. An?/ ohjeclion to answerimj any interrogatory on tlieis. izs] 

Objections to inter- ground that it is scandalous or irrelevant or 
rogatories by answer. jjot exhibited bond fidc for tlio purposc of the 
suit, or that the mattej'S inquired into are not sufficiently material 
at that stage, or on any other ground, may he taken in the affidavit 
in answer. 

“ Any objection.”—This rule is taken from 0.31, r. 6. It does not ajiply 
to rent suits iu Bengal (see r. 1, ante). Where interrogatories ai’e scandalous 

(1) Wilbon r. (Uiuich, 0 C. 1). 552, 

(2) Att.-Offn. V. No^voiiBtle (1897J, 2 Q. 

B. 384; (iisciisMuh-,, generally, the CVowii’« 

in mat. of clLsoovery. 

(3) A. Hop. r. IsSr Coup Franco Beige 
(1898), 1 Ch. 190 [if a ) treign aovoreign bring 
an action hero ho must give disttovery]; 

Brulean v, V.S.A., ]-. K. 2 Etp 003, 004 [on hia 
own oath]; alifcr foreign re])uhlioft, Bep. 

(A)sta Rica e. Estange, 1 C. D. 171, sco pout. 

(4) Who is under an obligation to give 
discovery : lie Ccintract Corp., 7 Ch. 207 ; Kc 
Burned’s Banking Co., 2 Ch. 350; but not 
an affidavit of document as of courso: Re 


Mutual Society, 22 ('h. 720, 721. The liqiiida- 
tor haa a reciprocal right of discovery : Rt 
Alexandra Co., 10 Ch. 1). 08. 

(5) Bray’s Digest on Discovery, Art. 3, and 
Ann. Pr., uot.es to 0. 31, r. 0. 

(0) Berkeley v. Standard Discount (.Jo,, 
13 Ch. D. 99. 

(7) lb., at p. 101 

(8) Wclsbach Co. v. New Sunlight Co. 
(1900). 2 Ch. 1. 

(9) Ann. Pr., note to 0. 31, r. 5; see forms 
in Chitty, 247-249, a. 54, 

(10) See Bruy's Digest, Art. 24; Rop. of 
Liberia v. Royc, 1 App. Gas. 130. 
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or in Hiiy wuy an abuao of tiif process of the Court, the latter may interfere 
at any stage. Where an ex parle order is made giving leave to interrogate, the 
party ordered to amswer has a right to come into Court to have the order set 
aside if the caW! is one in which interrogatories should not have been allowed. 
When an order for administration of interrogatories is properly made, a party 
ohjectiug to them may at his peril omit to answer the interrogatories to which 
lie objects, but the more prudent course is to file his affidavit in answer stating 
in it his objections to answer such questions as he objects to.(l) Then the 
interrogating party can apply under r. 11, and the Court will make an order under 
that section enforceable under r. 21, post. 

“ Irrelevant.”—There is a distinction between discovery and cross-exami- 
natuiii.(2) Interrogatories which do not relate to any matters in question in the 
suit arc irrclevaut, notwithstanding that they might he admissible on the oral 
cross-examination of a witness. The discovery must be directly relevant to 
the matters in issue.(3) Questions going to the credit of a party as a witness 
are inadmissible,(4) but the right to interrogate i,s not confined to the facte 
directly in issue, but extends to any facts, the existence, or non existence of 
which is relevant t.o the. cxisteiicn or non-existenee of the facts direcll) in 
issue.(5) Under the old Cham-cry practice, the discovery was material if it 
might he useful m obtaining any relief which the plaintiff might obtain, 
ifor tile ])Urpo,se ot twisting the relevancy to a particular issui', the case of the 
party nialring the discovery upon that issue may have to be, assumed to be 
true,(6) 

“ Not exhibited bona fide.”- Even if the interrogatories are, reli.vaiit 
tliey may be objected to on the ground that they have not been ])ut bonii fide 
fur the purposes of the suit. All questioim put nudd fide with an ulterior object 
beyond that of helping the. case of the party setting them .should he 
disallowed. 

“Not sufficiently material at that stage.” Material means more 
than relevant. A fact may be relevant hut not material at a particular stage. 
The term means material as to the case made, and the relief prayed for at the 
stage of the case when discovery is sought. What is material at one stage of 
a case may not be material at another. Ilic question of materiality must bo 
tested by reference to the case made by the plaintifl’s pleadings, and to what 
will he in issue at the hearing. Thus, where a person sued as an agent 
denied agency, an interrogatory as to tlic names of the persons to whom he 
had sold was refused. For the question to be decided was agency or no agency 
and the right to an account would only arise if the agency were provcd.(7) 
Again, discovery relating to tho quantum of damage is clearly relevant, 
although it may be postponed until the question of liability has been deter- 


(1) Sham Kishoro Mundle v. Shoshibhoosun 
Biswas, 6 C. 707 (1880). 

(2) Att..Gcn. v. Gasltill, 20 Ch. D. 530. 

(3) Rt Howel Morgan, 39 C. H. 318; and 
see Koimody e. Dodson (1895), 1 Ch. 334. 

(4) Allhuson v. Labouohere, 3 Q. B. D. 
659. 


(5) Marriott v. Cliamborlahi, 17 Q. B. D. 
183. 

(8) Ann. I’r, 1906, p. 400, notes to 0. 31, 
r. 7; Bmy, 18. 

(7) Mooro V. Craven. L. B. 7 Ch. App. 95; 
and see other oases in Ann. Pr, notes to 
0. 31, r. 7. 
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nined. Where, theroforo, the parties were at issue as to the plaintiff being 
intitled to recover any damages at all, an interrogatory as to damages was 
leld to be premature, as the question whether there had been any wrongful 
kct committed and whether the plaintiff was entitled to any damages had first 
;o be dotcrmined.(l) Generally, the Court is unwilling before the right to 
elief is established to make an order for discovery which may be injurious to 
ihe defendant and will only be useful to the plaintiff if he succeeds in estab- 
ishing his title to relicf.(2) In considering whether discovery ought to be 
;iven the Court must first consider whether it will help the plaintiff at the trial, 
[f it will not, but will only be of use if the plmntiff obtains a decree, then the 
lourt will postpone discovery as being not sufficiently material at the stage at 
vhich it is sought. (3) 

“ Any other like ground.”—-Documents which of themselves evidence 
ixelusively the party’s own case arc clearly (4) protected. He must swear that 
'to the best of his belief and after proper examination) they form or support or 
ividence or relate exclusively to his own case or title, and that they contain 
aothing impeaching his own case or title.(5) Then there is the question of 
privilege. The Evidence Act excludes certain questions, and what a party or a 
witness may not be asked in the witness-box he cannot bo interrogated upon.(6) 
[nhiiTogatories .should therefore be disallowed regarding the conduct of a Judge 
:)r Magistrate in Court, or anything which came to his knowledge in Court 
as such. exc(!pt by the order of a Superior Court; (7) communications made 
luring marriage, except in suits between married persons; (8) affairs of State 
ind official oommurucations; (9) information given concerning the commission 
jf an offence ; (10) profes.5ional communications; (11) confidential communica¬ 
tions with legal adviscrs,(12) Sects. 12G-129 of the Evidence Act refer to 
communications between clients and their legal advisers alone. There are 
certain cases, however, for which the Act does not make specific provisions, 
and in which the question of privilege generally arises in applications for dis¬ 
covery before trial in which communications made for the pmpose of litigation 
between third persons and the adviser, or third persops and the client for the 


(1) Neoktam Dobay v. Bank of Bengal, 14 
!3, 7U3 (1887); diet, case whore the question 
was simply one as to amount of damages, the 
[lofendant wishing to satisfy the demand. 

(2) Eonnossy v. Clark, .37 Ch. D. 187. 

(.3) Parker r. Wells, 18 C. D. 483, See 
Sutherland v. S.’.<rheo Uhnrn Dutt, 10 C. 808 
(1884), whore the objection that the docu¬ 
ments were then ii'-f. anlficiently material 
was overruled; aud Secretary of State ». 
Jehangir, 4 Bom. L. R. .342, 347 (1902). 

(4) Ann. Pr., notes to 0. 31, r. 1, p. 399. 
Sudden «. Wilkinson (1893), 2 Q. B. 432, 
dissented from Maclean v. Jones, 66 L. T. 
653, limiting it to documents of title to land; 
and see Erankenstom v. Gavin’s Co, (1897), 
2 Q, B. 62, and second part of r. 16, poti. 


(6) Ib.; Bray, Dig., Art. 23. The last 
assertion as to impoaohhig it need not be 
made by a defendant in ejectment, for his 
having no title will not entitle the plaintiff. 

(6) See Byrie «•. Shivshankar, 15 B. 7, at 
p. 10 (1890). 

(7) Indian Evidence Act, s. 12J. On this 
and the following section, see the Authors’ 
Commentoiy on the Act, 6th Ed. 

(8) Ib. a. 122. 

(9) Ib. as. 123,124 (and see Ann. Pr., notes 
to 0. 31, T. 1, citing cases where disoovery 
has been refused if injurious to public 
interests). 

(10) Ib. 8. 125. 

(11) lb. ss. 126-128. 

(12) Ib. s. 129. 

3 E 
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l)urpusc ol Kubinissioii t.(> t-lic. advis-r. lire {)roteck‘d.{l) On the saiiip ])riuoi])!c 
UK a witiirKS (aiiiiiot lie cxainiiicd so h<.- (laiinot. be intcn-Ofi:iitod us to qui'Stions 
of lu«'.(a) Mor is lie bound to discover the evidence of his ruse, for this would 
enable his iinseruiuilous oppoiient to tanijier wil.h the witnesKes and to niami- 
faetiire i iideiiei'm eontradielion, and so sliiqie the case as to defeat inBtiee.(.‘l) 
iiiil aeeijrdiiie to tln' Knolisli authorities a parly must discover the iiatuie of 
his ease, or the facts on wliieli le- lelies jn siipjiort of iii.s case, as distiiif;uishi d 
from the evidence of his ca.se or 1he wav iu wiiieh lie is "oiiig to make out liis 
ea.se.fl) Aec.ordine to the Eneli.sh rule a party i.s not eouipelled to pivi' disciivei y 
which w'ill lend to <i iminap- Idiii or expose liiiii to the risk of any kinil of puui.sli- 
meiil. {:,] lint, in t.liis eountry ii witue.ss is not exemsed from aiisweiinp on the 
yromid that, an au.swiT will e.iimiiiafe.ffi) Tlioiieh, therefore, a party iiuiy and 
•sliouhl for has piotcelion (7) eliiim piiiilege on this groiiml, it would appear 
thai he may he compelled to aiiswi'r au im rimiiiidiug iuli'rrogatory. Objec t loii- 
Iihle or opjjrcvssive intorrogatoiieK shoidd Im- di.sidlowed.fb) Tin- meie fact, that 
((iiesti'iiis would be aduii.ssili|i' in eros.s-e\,iiniuii1 iim will imi make tht ui good 
as Intel I iMjatories (‘.t) 

7. Jiiij nilirruijaldncs imii/ Im' set as/dr oii Ihc (jioiiiid IIhiI 

flrfin„i ,ai,li- Iiini c-rhihilcd luimtsidiiihlii w' rc.ni- 

slnkimj out iiitrnuyii- llOUnly. nr ull'lick Olll till llw qi'iilllltl llifll ihey 

" arc froh.i. ojijiivitsirc, miiicceksaru or kcavtla- 

Ions : anil an// apjiJIttiliov Jar ihin jmr'pasc mo/j he made /r'llhm 
'tr/’cii. (i(ii/s ajii r sorrtcr of llu- •uilrrrotialiirifs. 

Setting aside of interrogatories.-- S-e mde.s to ]a,s|, i nie. The ptescul 
'll!" is lido'U from 0. 31, r. 7 

8 . Jiit(‘iT(»oul()ne.s .slitil] Le nnswered liy iiOidavit In lx- 
Afjiiiiiii! ill oiisii'i’i, iiletl tvilliiii foil (lavH, or tvillnn tiicL o///cr 

time ns (he (^oini may allow. 

Time for answer.—Ord<-r SJ.r.S. If defendant is outof the jiuisdie.lion 
ir tfieie. lie ot her suHleieiit cati.se for allowitig a gieiiter length of time, a reiisou- 
ibii time will be given. If ten dais have been origiiiiilly lixed the Court may, 
ipoii an application siijiportedliy allidavit, extend the time lor filing the aflidavil 


(1) ,Sic ||i(> ni.iHf'i full_v wifh m 

\ii(f)o!.s' IC\ fdriuT- Aid, (IJh , noh*s to 
‘ Infnriuiifion obtuiin-d from 
hit'll jiji t i( H for 1 h(“ jiiirpuH(‘ oi iil igation : " 
.11(1 \isimii Yffihawaiit r. KVw York Liio 
Usur.iiicf I o., 7 Bom. h. B. 70fl(IiK)r)). 

(2) Vii/t (infr. 

['■)) Atii' I'r. noN'S lo (). ol, r. 1 ; Bniv. 
IT): sri' licnhow v. J.,(>w, 0. {lo ; AV 

1 (.'h.-lin, 117,-Ms (jSi>5). 

(4) Atm. Vr, (t. 31. t. J, p. 3!»7 (l!K)r)) 
hiii sec Ah KiuIit r. tJobuuI Daw, J7 V. 
UU (ISIM*), /nilv; which easo has rec*ontIy 


Ijor-n di'tnispiisljcd m B.tijuath Kcdi.i r 
Prasad, 4f G (1013), in which 
]f was held that a may mli^rrocuLe on 

all facts <iir<“etjy in is^iuc in jhc jilcadmc.s]. 

(5) !1k, at p. 3Sth 

((1) Indian K\jdenef' Avo. s. 132. 

(7) Sec it. llojial I>os.^ 3 M. 271, and 
other cases cited in AuUior.s Kviilt'nr-c Aet. 
notes to B. 132. 

(S) WiiiU'rs r. Dablis. W. is.'. 2! (1S7(»). 
See T-oukeU. Lockett, 4 Pii App 330. 

(0) Phugwandas Barasliram v. Burjorji 
linftonji, 37 B. 347 (1012) 
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ill iiiiBwcr. As Lo iilijcc.lioiis and motif of stating tlieiii, and a.s to answoiing 
suliu'ifully, sff nolfs to ir. fi, 11, rfxjM’fl.ivfly. Tlif rule docs not api'ly to rimt- 
siiits in lli'iigid (sff, r. I, 


9. All- affidai'il in niiswei- to inkmwialories shall he in 
Foiin of afpduoil in Foriii No. ■! ill Appendix C, with such rnrln- 
(ions as ciiciiiiisla-nccs niat/ reqiiri c. 


10 . .Vo e.r-e-epilous shall he tnhen to aiii/ ajfidn.vil in answer. 

No exu'iiiiun to hr hill tltc sii.[ficlenci/ Of olhcruyisc of (till/ such 

afiduvif olijecled to as insvjjicieiif shall hedcter- 

‘iniiied hij the Court. 

11. Where liny pyrsini iiiUMTogiiUid oniils t-o answer, or Is 127 1 
Oiiiri to answri oi aiiswo.rs insunifit'iitlv, ilio jiiirtv iiilcrrogatiiig 

ansLuri fi.ithri ;i.])plvlo llio (‘oiirf for all ol’tler rt'qtliring 

him lo answer, or lo tuiswor fiirllier. as tlic case may 1 k', And 
a.ii Ollier mnv lie maile retjuiriiig liim to anstver or answer 
furl her, eillier i»y ;i,fii(la.\it or hy rira roec examination, a.s tlie 
Coiirl mar dileft. 


‘‘Insufficiently.’'- O.lil.r.ll. Ti. docs not a|)|ily to in llciigal 

ye r. 1. mile). The same lifffssiiv lor idear S])('eifi( answers ainl iilisemi' of 
all evasion i.s required .is in lilt; case of jil/aiding, as to wlm ii .see 0. Vlll. i. A. 
If the answer is evase e ihe usual jiiactii e is lo veipiiie a fmilu-i ;niswej. Uloie 
over, nialtei of ..upeieionationslioulil not lii‘introduced. It is.ufcoiirse,legit ijnate 
1oex])lainoi (ju.dify an aiiswo. Hut wlien an answer is eouclied nia lormwldeli 
makes it embarrassing, tiiat i.s lo .say.wliieli ]ireTenl,s the jierson wlio asks it Irom 
using It witliout liaving tlinnsi upon him irielevanl. matter as jiart of it, il i.s 
insulticient.d) A partv must answer, to the best of Ids knowledg/s intornialion 
and tielief.(2) Jfe is boiind therefore to state all the information lie alre.ady 
possesses, thoupli he is not hound lo obtain il of any one except his agents and 
servnnis. 01 these, he must inrpiiie, using his be.si efforts bond fiJr to get tlie 
information, lie must also examine documents in his possession or power if 
iieec-^.iry.f.'i) The question in all eases is wlietlier the answer is in-uflieient. 
Tlie Oourt has not to go into the (jnestion of its tinthfiilnc.“.s. If the Court is 
clear] V siil i.sfied (from eciiain sources, as to which see r. 0, luitr) that tlie oalli of 
the pari, n nii li he claims his proleelion camiot be really- available for the 
purpose for will, he pubs it. forward, a further answer nia)' be ordered. But tlie 
oath should not i disregarded on mere sn.spieion. A substantial answer is 
sufTieient under the present practice, flic substaiiee and not llie foim being tliat 
at wliicli the Couif looks, ff looking at all the answeis togcllier the Court 
1 liinks (hat every quc.st ion material to the issue has been fairly and .^ubstuiit iall}’ 


(I) Soi‘ Lv'-ll K'difitflv, 27 C. 1). 2S ; 22 (2) Bray, Arts. Arm I’r. 

W. J{. 44 ; l\ it liards i\ ('rawsliay, 8 Tuih'h Ti. lu^. rif. 

410; Ann. I't.. nntca to 0. 31, i. JJ. (3) Jb. 



788 


THE CODE OF (TVIL PROCEDUKE. 


First ScHRn 
O. II,rr 12,13. 


answered, lliougli some (luestioii.-- have not l)oeii answered acenrnioly, it. will 
not require a fiirllier mis\veT.(]) The Court may direct a virn vocr examination 
in.sleiirl of a further alliduYit. A roviii" eross-exa mi nation is not legitimate, 
but llie jj.iifv should only lie required to jniil;c such an aii.swer a.s would have 
been siillioieut if originally given in \vriting.(2) 8ee notes to r. 0. a?Uc. 

12. Aliy jtiH'ty nia}% without jUmg any affidavit, tipply to 
Aiipiimimn fur dis lilt'C()urt for an ortltM'fevYAwy r(«?/o</tfT 'party 

covory of documents. Iq (fny suit to imhf (Uscal'cry on, oath of llie 
(lotiunoiif.s tvliicli arc or liavc bt'cn in liis ])os,ses,sion or power, 
rt'latlng t.o any matter in question therein. On the hearmj of 
aurh applirntiou the Court may either refuse or adjourn the same, 
if .mtisjied that sueh discovery 'in not •neees.sary, or not necessary at 
that stage of the suit, or mah' sueh order, either generally or limited to 
rertaln elassen of documents, as may. in its discretion, he thought fif: 
Provided that discovery .shall not be ordered when and so Jar as the 
Court .shall he of opinion that it is not neressury either firr disposing 
fairly of the suit or Jew .saving enstn. 

13. The affiflavit to he intido by a j'Htrty against whom sueh 

Affldavif 0/ iiacu order a,s is mentioned in- the, last preceding rule 

has been, made. H]ia\] sjiefffy wliieli (if any) of 
I,lie ilocnments f.liert'iii mentioned hr objeet.s to produce, and it 
shall, he in Form No. .1 in .djipendir C. with such variations as 
eircum.striiKses may require. 

Discovery affecting documents.—Up to r. 11 the Code has dealt with 
the first braneh of diseovery, tluit of interrogalorie.s. Jl tlien proceeds to deal 
with di.seovery a.,s it alleei.s doeiimcnls. Tlii.s latter di.seoverv endiriiees two 
hea.ds: first, diseovery simply—tliat ia, the jiower of eoiupelling the oppoiienl 
If) di.seliisa the docmiieiils he lias in his ])os.se.s,si(pii: .secondly, the jiower of 

l onipelliiig their iii'odiK lion and insjiet fion.(.3) The sulijeel of di.-ciuen 

simply IS deall with by this rule, whieli is taken from the Engii.sh Order dt, 
I. Vi. iSiibseijnenl riile.s deal with jinHluetion and inspection. Tlie projier 
iiiode of ascertaining wh.at doe.uiiient.s Die adve.i-siiry lia.s i,s bv ati atHdavif of 
ilociiiiieiifs. and not by interrogating him. An inierrogatory. tlierefore, iisking 
geiier.illy as to docuineiils Ls not pennksiHe. Thongh. according to English 
jiraclicc, an iiilciTogalory asking as to speeifie documents is not ne<'e.ssajily 
open to objeetion.(4) The praetiee in the CaleuDa High Couil is iliat tlie iiariy 
applies williont any aflidavif in ,sn])port of lij,s npplieatioii ; tiint tlie nppositi' 


(1) Ann. J’r, notes to O. .31, r II. 

(2) Litf'iififltl 1 '. JonrtH, ,^] h. T. /»72. 

(.‘J) i\mi. f'r, ]!H)r), p. 40!K Hiif atToniiii;; 
to Nittimifiyo I)aH.8<‘p v. rSooIml (‘hiindwr Law, 
2;} r. 117 (iS'iri). it wonid WH'm that (lit* pro- 


('t'duro U} be followf'd in noli by interrogating 
but by an application for inspoclion undci 
r. 17. 

(4) I)liapi?». Kum PerHliad, 14 (' 7(1S, at]) 
774 (1SH7). 



UISCOVKKY ANJJ lMHl>£rri()A. 


78!) 


L’l UNT ScJlELI. 
U. II, rr. 12, 13. 


[).ui\' may ia.; diiv' lfd to ttuikc an ailiilavit in leimt> uf lliis nili’.(l) 8iicli tin 
ippliiailion i.-f aenoivillv ''muted aa ii innlter oi coiimc, Jnii wliere tliere is eoiilesl 
before a pail.y can olitain di.siovcry lie must sliow liiat Jie Ims a good can.so of 
lotion, and that the dooumonts aro relevant to the ea,se.(2) The proihu to 
r. 12 has been added so as to give the Conit a dLsoretion siniiiar to that imported 
in 18!).“) into 0. 31. r, 12. ol the, Engli.sli ruler.. The forinei seetion .sjioke of 
" (tU ' the, doeunieiits, and a.s appeared from the use ol that void in the fiist 
paragrajih, .and from the fenn.s of the se< oud jiaragiaph, the parly against whom 
the older issued liad to desenbe all his doeuineuts in the allidavit, e\ui lliougli 
he a.sserted on grounds st.ited by Jiini lhal he could not he eojnpelled lo prodtiee 
tliein. The wolds are now onntted. a.s the naluie and e-vtent ot the di.H-ovei} 
reipiired depends upon the Couit’.s older. An order for distovi ly ran he made 
in ‘•use iiiidor the Land Aeipiisition Act nndei this rule.(3) 

“Party.’' WJien there are several plamlilts all of them must oidiiiarih' 
)oin in l.jit' a,lHdavit, though it is jumsihle linit U])on :i proper case heiiig made 
out the. order may be limited to a jiartieular paiiy.('l) As to minors, lunatics, 
iie.vl, fiKiids, and guarili.ins, see notes lo r. 1, avtc. and J. 23, po.st ; and as to 
lii|uid.il,or,“. eomjiaiiU's, and eorporation.s, notes to r. .b. ])ise<i\eiy of doi nnienls 
aiio inspection may be allowed to a jilainlill from a co-plainlifT. or lo a, delendant 
Iroiii ,1 eodelendant if 1 lieie ai e i Ights vliieli have to headjuslid l.itviin tliini 
111 t lie .suit,.(,")) Where oim ol several parlies alonemalces an aflidavil of docnmenls 
a siimnions may he taken out enlling njion the otliei parties to siiow eiiiise why 
lliev sliould not also ni.ike an alikhivit.((i) 

Affidavit. Ordiu.irdv the affidavit .should lie. made by the himself. (7) 

The allidavit should he in t he following loun (see •Ippc'iiiiLK (,\'o. fi), with 
■111 ii v.iiiatioiis as i ij'ciimstanees mar reipine;— 

In the ('oiiil ol at A. 15. e. (' J). 

I, the above-named iletendaiit f‘ Jt., make oath, and .".iv as iollow.- 

1. 1 have in mv povei or posse.s..'ion tin* doeumenis lelating to the malleis 
111 (jue.slion in this suit set forth in the first and second parts ol the liist .'-cJiediile. 
horet o. 

2. I olijeel (S) Ui jirodine liie dcx-nnieniR set forth in the second part ol the 
first sehedide hereto 

3. Tiiat (Acre .■./a/c upon uiiiil tfnmuds Ihr. ohjcclimi in made, and verify the 
fmis as far an may he, far the, parly muH wake the discovery ihmyh he asserh thul 
he vaniml he cuiiepelUtd io produce}. 

1. 1 have liad, but liave not now,(9) in niy jio.sse,ssion oi power llie 


(!) ''.t.ssi.M' C!huiid»‘r 

'21) (L li'i, .11' , 125 (IS'55). 
f2) Aiuaicndi'a. N.' • r. 

Kisficn Tagi'n’, 2 C. W . K. 17, af p. JS (1897) 
(9) Britinli India iSicani Navigation Co. 
/. ,S<‘<-rcf;uy ot .State ftu india, 9K C. 
(lOiO). 

('!} Ji'yrjc i>. Sliivsli.uikar, 15 ii. 7 (iSyO). 
^5} Sluiw (. Smith. Ji i93:aj»ji. 
Brown v. Watkins, J(< Q. B. J>. 125. 

((>) Byrio v. SUivsiiatikar, 15 B. 7 (fbtKt) 


(7) WiI.scM), d., H. C. Cal. Keh. 17. i87!>; 
.indfitM* Ivaiisin Bibi r. Safdai Uimin, S A. 2135 

(issnj. 

(8) UiuuUi Bank ('orjioiation r. 

Brown, 12 C. 2(>5, 2(>(> (1SS5); R^rio v. 
Sliis^Iiankai, J5 B. 7. 8 Seei'otujy 

uf State r. Jeliaiiirir, 1 Jiont. 1/. B. 342, .347 
(j!W 2 ). 

(9) )Sro Kaiiaii ]iii>i Safil.u l!ii,8.iui, 8 
A. 2ti5, at j). 2<>7 (iSSt;). 
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dooluiiciit.s it'ialmg to flu- mutter ill que.-'tion in tliis Mill ni I'wlli in tlic scciukI 
sc.liediili' liereti) 

f). The liisl-meiilimied duciuriciil.s were laal in mi' jHi,i,se,s,su)ii m piiwci eii 
{sidle when). 

6. Tiiiit {hefe sl<lU‘ when find whul ha.^ Invovic of the tosl-’wenlioned ti(>(‘didevl6, 
nmt vn irhnse possession llicij are 7iou'). 

7. .\c(:iirding to tiio lie.sl id my kiiimlcdge, infoniiatioii, and lielud, 1 Jun o 
luil Tii)\\ , iiiid never liad. in nn possession, euslod}', or jiower, or in Jlie ])ossespion, 
I ii.slndy, or jiower oi my solicilors, jilcaders, or :igenl.“. .solieitor, pleader, or 
ageiil.oi 111 the. posses.sion,enstiMly, in ])o\\e],id iinyi.llii'V jier.^on or jier.'-oiis on 
my beJialf, any deed, aei-onnl, book ol iieeounl, voiieiier, receipt, letter, menuc 
randuin, jiaper, or writing, or any copy ol, or extract troni any siicii document, 
ol- any other document whatsoever relating to the matters in question in this 
suit, or any of them, or wherein any entry has been made relative to such inatteis, 
or any of tliem, other than anil exeejit the documents set forth in the first and 
.secoiiil schedules hereto 

Tlie Ailiocaledleneial is not called uj>on to make discovery on oalJi.(l} 

“ Possession or power.” These winds do not here liear I he liiiiilcd mean¬ 
ing wliich they bear fill the purpose ol an order foi production. No older for pio- 
duct.ion can be made agam.sta party iiiilers he has directly oi indirectly admitted 
It to be ill Ins possession or jiow'er. Possession or power lor the ]iiiipose of 
ju.stifying an order for production ha.s a narrower meaning tlian foi the'jmqiose 
of iueliision in an allidavdf of doeiiinents. For flie ]nii])ose of an orilei for 
product ion it means .sole legal pos.se.ssioii, aright and power to deal with them ; {!’) 
tJic sole jirojiert.y in tiieni;{3) joint pissscssion with otlici jicnuiis being iji- 
snllicicnl.(‘1) W'lioic the doeiinient is not in ihe parly s sole legal ]io,s,scssioii 
It H sullicieuf for iiim to slate the faet; it is iml neiessary to allege or show tjie 
refusal of the eo-owneis ; (.0) but Jie must state tlieii names and the nature of 
I iieir ow nership.{()) Bui jio,s,se.s.siim ol tJie agent is pi).ssessioii of tlie jiriucijial.l?) 
and one partner of a liriii rejirissents the ofliei parliiens lor the piiijioses of jiio- 
duction of documents (8) But iiiide.r the pie,sent rule all document,s imi.st be 
included in which the paity has any piis.se,ssniii or pirojieii i jointly wilJi otlicis, 
or even in which lie has no jiropeity at all it tlicy arc in liis corporeal jiosscs- 
sion.(9) darcfnl search must be made loi all relevant documents in Ids own 
jihvsieal jio.sscssion, and projier inquiries and efl'orts made as to those wliicli 
are not ; fur iiislaiiee, ilueiimeids abroad,(Id) and tlie affidavit must stale not 
only Ihe documents which are but tliiwe whieli liave been in the jiarly's jios.'cs- 
sion.(n) 


(1) .Advocats dencrai tiombai' c. .Ailaniji, 
2.0 H.-174 (ItlO.A). 

(2) Keuisli'y r. |Jliili]i)w, 10 Q. li. I). till, 40 
I'oi ; tl. A. li). Ilia. 

(3) Aliniav AValtcr, dr. & IMi. 1J4. 

(4,1 Itj, ; and SCI' casc» cited in Jlaji 
j!ilAari;i r. Ilaji j ]?. 4 ft(> {IS 7 (>). 

(r)) ..c.iJsic\ r. Philij)]).s, 

{<*) Bcviii/. Cnuai), r. IJ. T) Ch. 1!)5. See 
Ami. iV., notch to O. yi, i. i j. 


(7) Biuy b ]il5; where solicitor 

cianns lien, sec how is J'owcll (1897), I 
Ch OTS ; /^f iinwkes (JtiDH), 2 ('ll. 7 ; aiui as 

to privilege, s. llil, KviJenee Act'. 

(8) Ilaji ilakaria i\ Jlaji Casim, I B. 49f) 
(187(i). 

(9) See Ami. IV., notes to <). 21, r. 12, ami 

c.t.ses tlierc cited. ( H») !h. 

(H) See Kalian Uihi i. Satdar Husain, S 
A. 2(i5, at p. 297 (J88t>). 
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“ Relating to any matter in question therein.” -The lulluwiiig iulci- 
jiioUitions liuvc been given of tiiesc words Doeumeiii.seoiiliiiniiig inlormatioii 
which may eiLhci- direetly or indirectly enable the party seeking discoveiy 
I'itliorto adviinco Jiis own eii.se,or damage that of hi.s adversary, or which may 
liiirly lead him to a train of inquiry which may have eiilier of Ihese two cunse- 
i|ueiice,s.( I) Tiiey are. not confined to such as Would be admissible in evidence.(t’J 
Uveiy document wideh will throw auj' light on the ease.(3) 

Objection to production. As to what doeuinenls are privili'ged from 
jn’oducliuu, see notes to r. (i, aMe. The affidavit should set out the giouiid.s 
on whieJi privilege i.s claimed. But a paitv is not eoutiiied to the affidavit in 
which the claim is llrsl set up. He is entitled to put ui and ii.«e a lui ther affidavit 
in .snjiport of Ids claim of privilege.(4) 

Sealing up. —According to the Equity practice followed in the High Courts, 
a jrai fy may seal up such portions of otherwise material documents as he swears 
are, privileged. A party must, liowevcr, specify what parts of the documents 
refi'iTed lo ho claims to seal up, and the. grounds upon which the claim is ba.^er!.(.')) 
If lie docs not, though the Court has allowed an application to consider the 
suir deney of the atikla vit,{(;) yet technically the right wtiv of raising the question 
is by taking out. a siimiiioiis lor production and inspect ion. (7) When tli<' right 
of a liarty liroduring dueument.s to seal eeilain portions of them is contested, 
the Court appoints an offii'Cr to whom the plaintiff stales in confidence why he 
wants to inspect any portion of tJie documents sealed, and the oflicer, after looking 
al the documents, reports whether and in what way the part noted or desired 
to be noted is material to the ease of the other party.(8) 

Objection to affidavit.- -When an aQidavit is tcelmicall} iiisuffieicnt, that 
IS, in its terms, and fails to comply with tlic requiremeuts of the Code, a summons 
may be taken out to eunsider its suiheiencvqfy) and the jiaily will be oidered to 
•imend liis affidavit or file a further affidavit ; (ID) as where tin- de.siription of 
doeumeuls h iiiqierfect (11) or iniprojicrjy verified ; (12) or wheie tlie affidavit 
doe,s not speedy wha t tlie plainiill claims to seal up, and Ls not in tlie preserilxil 
form.(l.‘>) The only oe,ea.sioii where a party can be,conipelh‘d to file a further 


(1) Oompaguic r. Peruviau 

Guano ('•<)., II Q. li. 1>, 1)3 

(2) lb., b2 ; Jt'rfst'l, M.It., ill JiuBtros e. 

Whitf, 1 Q li, i.). ; llutchijiHon-c. tJlover, 

I Q. 11 . i). 1 - 11 . 

{3) Uk, Ml 

(4) Auibika. <‘lilt, ■ . Tiongal Sjiinning Go., 

l.tfl., 22 a 10.") (iSiU . 

(5) Jadub boll Shai, r. Kanai J^oil SJiaw, 

20 587, 580 (lS0;ij 

(ti) Jb. 

(7) lb. ; Horendra Xaili MtiberjcL* v. 
Giroudra Kutmtr Dutt, 3 0. W. N. 49.5 
(1897). 

(8) Hi'cia Lull RuUint r. Ram »Siira,ii 
Jjuil, 4 C. 835 (1879); NiUomo^-e J.>aBSue v. 


Soobul Chundor Uiw, 23 G. 117, at p. 129 
(IS95). 

(9) S<‘o OrinnLttl Bank (dirponiiion v. 
Brown, J2G. 2i)5{l8.S5); Kciu lly Wymau, 
1 G. J78 (J879); .Ijulub Loll Sliaw o. Kauai 
Lf)li 8 Iriw, 20 a 5S7 (1893). 

(10) Amarcndra Nath Ciiattcrjco v. Kally 
Kisst'ii Tagurt', 2 G. \\'. N. 17 (1897). 

(11) Uriciilitl Bank Gorpoiaiion r. Brown, 

.•iiipia. 

(12) Kaliiin Bibi o. iSafdar Husain, 8 A. 
205 (1880). 

(13) JadublAjll »Sha\v i\ Kauai Loll vShaw, 
20 G. 587 (I8i.t3); but Ht'o llortmdia Nath 
Mukoijoo y. Giiondra Kumar Dutt, 3 G. W. N. 
495 (1899). 
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affidavit of docuiuentH, is when the original affidavit is insufficient, tliai. is, in 
its terms, and fails to comply with tlie requirements of tJie. Code. If it is not 
iilleged tluit the affidavit is defective in tiiat respect, but tlial. ilie affidavit 
contains statements wliich arc untrue in fact, the party so alleging sliould specify 
the documents which he require,s to .see, and which have been omitted from the 
affidavit, and apply for an order of inspection under r. 18, po,s(.(]) lie must 
(as appears from tliat rule), in addition to the nuitters mentioned, show that the 
documents of which he claims inspection are relevant to the matters in question 
in the .suit.(2) If he is then met by an affidavit of the other party denying posses- 
.sion,that is a risk which the part}' .seeking inspection must take. I’or just as 
for the purpo.ses of discovery an affidavit of documents denying possession i.s 
conclusive, so for the purposes of pro<lnotion and inspee.tion an affidavit denying 
1 X)S,session of sue.h (hxuiiucnts would be equally e,onclusive.(3) The Court, 
however, in this decision distinguLshhig cases on the question of jri'ivilcge which 
stand on a dillerent looting, was not prepared to assent to the broad proposition 
that, as tlie oath of Ihe party is conclusive on the question of possession, so also 
in an application under r. ]8, the affidavit of the opposite party is conclusive 
on Liie issue of rclevaiK-y.(4) An effective remedy may, however, be olitained 
at the hearing where possession is denied. For it on erosS'i'xaminutiou or other¬ 
wise it appears that the partv lias failed to disclose or refused inspeetion ol 
releiant. documents in his possession, the Court will then diieet immediate 
inspeetion to be gir cii, adjourning flic hearing at the cost of tin' person who has 
so e.vadcil giving discover}'.(5) If the. Court is clearly satisfied on a perusal of 
the aitidavit, the, documents therein referred to, and tfie pleadings, that the 
affidavit fainnot be accepted, the Court may, aci'ording to the Englrsli practice, 
order a further affidavit of documents. But these are the, only sources to whiifi 
tlie Court may look for this purpose.(G) It is not clear upon the Indian ea.^'es 
what eoui'se should be taken in such a ease. The ease cited fielow (7) seems to 
suggest tliat a further affidavit, will only be ordered whore, the affidavit is teebni- 
I ally insufficient in its strictest sense; and where a de.fcndani in his wrilten 
statement referred to documents not set out in his affidavit, the Court discharged 
a summons to consider its suffieie,ney, holding that as the omitted documents 
were, sufficiently descrihed*in tlie written statement, an ajiplieation could be 
forthwith made for inspection if inspection were needed.(8) 

Conclusiveness of affidavit.--Where, however, a proper affidavit, lias 
been fdod, either originally or as the result of an order for a further affidavit, 
tlie oath of the party swearing the affidavit is conclusive upon tlie questions 


(1) Amarondra Nath Olutterjeo tv Kally 
Itissen Tagore, 2 C. W. N. 17 (ISttV); 
and seo Baeanta v. Kuniudini, tfi It W. N. 

81 (tnil). 

(2) Nittumoyo Daaseo c. Hoobul Ohundor 
Diw, 23 C. ]17, at p. ]25 (1895). 

(3) Ib., at p. 127. 

(4) tb., at p. 12(i, 

(5) .ATnarendra Nath (iliatterjee r. Ivally 


Kissen Tagoru, supra. 

(6) Ann. Pr. ItKtS, pj',, 385, 38(i, notes to 
U. 3J, r. ] ; .Tones v. Moutovidoo rto., 5 
Q. B. D. 658; Ooinpagnie Financiero v. 
Peravian Guano (To , t J Q. B. D. (i3 ; Hall v. 
Truman, 29 0. D. 319. 

(7) Amurendra Nath iTiattorjeo v. Kally 
Kiasi'n Tagore, 2 V. W. N. 17 (1897). 

(8) Kenelly v. Wyman, 1 C. 178 (1876). 
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of possession,(1) privilege,(2) and, aecondiiig to Englisli practice, relevancy,(3) 
TJie Court cannot regard the opponent’.s oath ; the general rule in all queslions 
of discovery being that where you have Ihe oath of the part)' claiming discov<!ry 
challenging the oath of the party giving discovery, the oath of ihe latter is for 
tlii.s puipo.so concliLsive. The party seeking discovery must rest upon Ihe 
affidavit, and he cannot even examine upon it, nor adduce evidence to contradict 
it, nor can he do this in another form by administering general intemigatorics. 


14. It shall he lawful for the Couii-, at any time during [s. I 30 ,j 
Production ot docu- the peiideney of any suit, to order the pro- 
duction by any party thereto, v-pon oath, of 
such of the documents in his possession or power, relating to 
auy matter in question in such suit, as the Court shall think 
riglit; and the Court may deal with sueh documents, when 
produced, in such manner as shall appear just, 

“ It shall be lawful.”—T'his rule is taken from 0. 31, r. 14. See, as to the. 
discretion, note “ Oirlcr the production.” The rule enables any party who has 
ob.ained privately, by interrogatories or by affidavit of documents, knowledge' 
ol a. document in the hands of his adversary, to compel product ion. But no order 
for pi'oductioTi i an lie. made, against a party unlc,ss he has din-ctly or indirectly 
admitted it to be in his possession or power. See notes to r. 13, ante. 

'■ At any time.”—Therefore, even as late as iii appeal. As regards Ihe 
e.uiiest point at, uliicli the order may be made, the Court will net upon the 
general princijiles governing the time or stage for discovery. Vidr arte, notes 
to r. 1. An order under tli i.s rule nui.y be made even before the issues have been 
framed. (4) 

“ Order the production.”—Under the Rvidence Act in regard to certain 
documents where, they' are absolutely privileged, the Court has no power what¬ 
ever to order production. But under this rale the Court does pos.scss the 
discretion, and this discretion is to be exercised according to the practice ol flic. 
Uourt.(5) Ill the case cited the Court held that, though a document might not, 
be suck as passed directly between the legal advber and the client, y'et if it 
was of such a nature as to make it quite clear that it was obtained confidentially 


(1) Nillomoyc Dassec )). Soolml Chunder 
Law, 2;i C. 117, 12.7, 127 (1805); Ami. Pr. 
[). .*185 

(2) Ih., at-p. 1 -^ Viuayakrao Bhunderaj 
r. Niirof-am AiiaridM (7 B, 581 (1893) [claim 
that docuTiiunt.s priA.iogcd as relating solely 
to defendant's tiUe and did not tend to provo 
or support plaintiff’s title; hcldf that Court 
eould not go behind defendant’s aflidavitj; 
Ann. Pr. 1995, ]>. 415. As to what is privi- 
Icgi'd, see not('R to r. 0. 

(3) Ann. Pr., 385,415 ; M'hether, however, 
the atlidavit is conclusive on this point under 


r. 18, 600 !Nittoraoyo Dasseo v. Soobul 
Chunder Law, 23 C. at p. 125 (1895); and in 
O’Kinealy, (.1, P. C., notes to s. 130, it is said 
tlui-t it is not possible to say how far this rule 
(eonelusiveness of statement as to relevancy) 
w'ill apply in other cases, it being suggested 
that the Court should follow the rule laid 
down in ». 102 of the lilvuloncc Act. 

(4) Gobind v. Kunja, 10 C. L. J. 407 
(1909). 

(5) Vishnu Yosliawant v. Now York Life 
Ineuranee Co., 7 Bom. L. H. 709 (1905). 
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for tlic purpose of being used in litigiilion, and with a view to being subjnitled 

10 legal adviscM’s, tlicn tlio Court will not compel tlie production of siicli a doru- 
nient.(l) In an earlier case in the same Court it was bold that a Judge lias no 
discretion to refuse to allow inspection of documents relating to maltcis in 
question in a suit, provided that they are not privileged.(2) 'J'his decision was 
based on Bustros v. White,(3) at wliicli time it was held that Ibere was no dis- 
eretionar}' [lower nnder this rule. But in England the (lourt lias since been 
given a discretion by the amendment of 0. 31, r. 18 (2). And Ibis is so lie.re 
also under the second clause of r. 18, posl. A party is enlitled fo production 
or inspection only rvlien the books or papers are matojfal and necessajy to 
establish his cause of aeiion. Tfie exercise of the power iiiuler this rule cannot 
be delegated (o a eonuuissioner.(4) Ujion an application for in.^jicelion of 
documents, which is objected to on the ground of imniateriidily, the Court will, 

11 necessary, order them lo be produced for its own insjieclioii in ordei to judge 
ol their matcriality.(.b) Tiie power of refusing inspeiiion slionlil be exeieised 
with great caution; and the opposite part)’ should be allowed to inspect and 
t.ake copies of the docinueiit.s wlieti they relate to matters in issue, unless they 
are privileged m law, relate exclusively to the ease of Uic iiart)' jiroducing ilHUii, 
and contain iiolliiug sujijiortiiig or lending to support the othei sidi‘.(ii) 

Party.- Therefore, the order should not issue against any other jicrson, 
not even the party’s solieitor.fT) 

“ Possession or power.”—See anlr, and no1e.s to r, 13, anti-. 

“Relating to,” etc.—As fo the interpretation to be given to tlicse wonls, 
see notes lo r. 13, mle. 

Revision.—An order under this section is not open to jcvisiori, iuid can 
only be imj)eac])ed in appeal from the. final deeree.(8) 


15. Erenj p.'irty to a .suit shaU he entitled at tiny time lo give 
Inspection of docu- lO yWiV onior pirty, m M’/t 06 r 

raenis referred to In or a fidmnJ.s rejercnce is made io (tmj doc'UDH iit, 
nhadings oi uffickwits protluctt sucJi (loeiimeiit foi' tlic iiispeclioii 
of tlie party giving siicli notice, or of liis pleader, tind to permit 
him or them to take copies tlntreof; and uiii/ partv not comjfly/n;/ 
with such notice slnill nut afttTwards lie tit lilierty lo jnit any 
nieli doemnent in evidence on his behalf iji snch suit unless he 
dtall .satisfy the Court that such docuinent relates only to his 
iwn title, he being a defendant to the suit, or that he had some 


(1) >'iahnu YoHhawant v. Nt'W York Lik* 
.iisumncf! (.Jo., 7 Kom. Jv ii. 70it {I!K)5). 

(2) Wallace ik .JcfFcrson, 2 Ji, 45:i (1878). 
(:i) 1 Q. B. D. 421). 

(4) Gtiiiiiid V. Kiinja, 10 C. L. J. 4U7 (190!)); 
4 (J. W. iM. M7. 

(6) (5m-nuk Roy v. 'rularam. 28 0. 424 
JOOi). 

(0) Jkkluiiiuiic^ v. BamaHami (^licUiar, 30 


M.230(!!)06),- «. o., 17iM. fnJ. 70; andiiotca 
may 1 ki taken {hiring inspoc.lion : (luhind r. 
Kunja, 10 U U J. 407 (1000); 14 W, K. 
147. 

(7) iSta* f'ashiii r. fJiatldock, 2 C. 1). 140. 

(8) In n' Nizam of Hyderabad, 0 il. 25(i 
(1880). Balamoney c. Ihamafianii Chctliar, 
30 M. 2,30 {iiMHi). 
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otlier i-ause or excme which the Court shall deem siifficioit lor not 
complying with aut-li notice, in -which case the Court may allow 
the same to he jri/t in evidence on such terms as to costs and otherwise, 
ns the Court shall thivh fit. 

Notice to produce for inspection. — Tliis is r, 15 uf (lie Eiiglisli U.31. 

I'iicre is «, distiiu-tioii betwci ii iiii appliciition hir gcnenil (lihcovery uf documents 
and an apjiiieatimi liir jiroductioii of a spccifiiil documeiil, that is, a document 
relerrcd to in tlic pleaditias or affidavits. Tlie onler for production may be 
made at any earli' staac ul the case, and, unlike the case ot generul discovery, 
a defe.ndant is entitled to inspection although he has not lik'd his written state¬ 
ment.(I) ,'Vs to form of ajijilication,sec No. l‘J4, Schedule IV. of Inst Code and 
r. 17. A .ludge lias no power under this lule, or r. 18, to direct inspection to be 
given of doeuinents unless there be as an essential preliminaiy to the right ul 
inspectiiiu either the spccilieatiou of a document by the party seeking the 
in.sjiection, ot its disclosure by the other side in the jileadings or ollierwise.f'i) 

“Other party.” A deleudant may obtain discovery or inspection, as 
iifiainst a. co-delendant, il the latter can be regarded a.s an opposite piirty.f.'l) 

If llie party on whom the notice is .served should answer in the manner pro- 
M lilted in the next rule, he .should object to produce .such ducumenfs as he 
considers he ought not to becomjielled to produce, leaving his adversary to get 
an order for inspection under r. 18, post. 

“And any party not complying.” —Tiie concluding words of this rule 
give an e.vpress power to the Judge to allow the doeument to be used in evidenee, 

II power which the ,ludge was originally held to have by iinplieatiuii. As to 
doeumenis referring to party’s own title and “suliieh'iil eanse,” see Holes to 
rr. 1, (i, f;nlc.(4) 

16. Notice to any 'party to produce any (lueimi.cn.ts reje-rred 

,, , , ^ to in kis plcadinu or affida-riis shall he i'll. Form. 

Noficv 1o produvt:. . . . . . 

iVo. i -in A-ppendtx C, with s-ucli ran,atoms 
us circumstances nmy •re(iuirc. 

17. Tlie jttu'f.y to whom sucli notice i.s given sliiill, witliin I*-132.] 
turn /(» instivciion teu (lavK front tlte receipt of such 'notice, 

whai notice yioen. d,(iliver to the party giving the same a notice 
.stating a time within three days from the delivery thereof at 
whicli the h'l-uiuents, or .such ot tlicm as he does not oliject to 
produe.c, ma- be inspected at the office of lii.s pleader, or -m the 
case oj hanhei.'. hooks or other hooks of accownl or hooks in constant 


(1) Quiik'r v. llcatlfv, 2\i ('h. J>. 42,‘19,rK); 
followed in Kttni Jiyal Haligram Nurhurry 
iJalki’ishnaj !8 1>. HflS (I8!)3). 

(2) tSoei’fUny of St^te i\ tk'liu.nj»ir, 4. Jiom. 
J.. n. U'2 (19(12). 

(3) Aiuviidi'iio Vil-hai l\ Budia Maila, 17 


\i. 384 (1892). 

(4) And Wclwf^'r v. VVhewall, 15 C. f.), 
120; Quiltcr v. Kt'atlfy, supra; Dhapi v. 
Ham IVrhliad, 11 ('. 758, 777 (1887); \'ena- 
yakrao Dlniiidiiaj v. Narotam Anundji, 17 
11. 681, 584 (1803). 
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use for the purjmes of any trade or business, at their usual flace 
of custody, and stating whicli (if any) of tlie documents lie objects 
to produce, and on what ground. Such notice shall be in 
Form No. s m Appendix 0, with such variations as eircumstances 
may require. 

Notice for inspection.- This rule is taken from 0.31, r. 17. 11 a party 
docs not wish lo produce documents for inspection he should refrain from deliver¬ 
ing the notice under this rule, and wait for the plaintiff fo apply for an order 
under r. 18, supported by an affidavit underthatiule.(l) In the under-mentioned 
case (2) inspection was ordered to be given where the defendant kept his books, 
a matter now specially dealt with by the rule. 


18. (7) Where the party served with notice under rule l'> 

Ord., for inspection. of (I tiiiic for in¬ 

spection or objects to give inspection, or offers 
inspection elsewhere than at the office of his pleader, the Court miy, 
on the application of the party desiring it, make an order for 
inspection in such place and in such manner us it may think fit : 
Provided that the order shall not be made when and so far as the_ 
Court shall he of op'inion that it is not necessary either for dispos¬ 
ing fairly of the suit or for saving costs. 

(;-•') Any appbeation to inspect, docuineiits, except such as are 
referred to in the pleadings, particulars or affidavits of tlie piuf.y 
against wboin tbe application is made or disclosed in liis ailidiivit 
of documents, shall be founded upon an affidavit showing of wbat 
documents inspection is sought, that the parly applying is entitied 
to inspect them, and that they are in the possession or power of 
t he other party. The Court shall not malce such order for inspection 
of such documents when and so far as the Court shall be of opinion 
tint it is not necessary either for disposing fairly of the suit or for 
saving costs. 


Application for order of inspection.—Tliis rule is taken from 0. 31, 
r. 18. No order will be granted unless notice has been served under r. 16.(3) The 
filing of an affidavit by one party under r. 13 of this Order does not preclude 
the other party from applying for further discoveiy and inspection under this 
rule.(4) 

Affidavit in support of application.—The rule applies to every case in 
which the party desiring inspection is able to stale of his own knowledge lluit 
the other party is in posse,ssion of documents and that they are relevant.(5) 


(1) Dliapi V. Ram Foreliact, 14 0. 768, 777 
(1887); and a.,s to when time boglas to run, 
800 ib, 

(2) JCcvahlas v. IV.slunji, 5 B. 467 (1881). 
(8) Mithcndro Nauth a. Iblian Chunder, 10 


C. .56 (1883); and sue Dhapi v. Ram Pershad, 
14 C. 768(1887). 

(4) Basanta v. Kumudini, 38 C. 428 (11)11). 
(6) Nittomoyo Daaaee v. Soobul Chuudor 
Law, 23 C. 117, 127 (1895). 
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The applicant must slioiv inter alia that the documents ot which lie, claims 
inspection are relevant to the matters in question in the suit. That appears 
under r. 14, because it is that rule, only which give.s the floiirt power to order 
production of documents relating to an}' matter in qncstioi} in the suil, and the 
Court has no power to order the production of any other document.(1) The 
second sub-rule, which corresponds with s. 134 of the last Codo,(2) is taken from 
0. 31, r, 18. TJic last sentence, which is also new, is taken from the same English 
rule. It is open to the other party to file an affidavit denying possession, or 
relevaiK}.' or claiming protection, and it seems from the English decision on the 
rule cited tliat tlie statements in such affidavit as to possession must be accepted 
by the Court as no less conclusive than if they were, contained in an tiflldavit 
of documi‘nls.(3) Tlio Court, however, in the case last cited distinguishing 
quc.siion.s of jnivilege, was not jnepared to accept tlie broad projiosilion, that 
in an application under this rule the affidavit of the oppo.site party would also be 
conclusive on the que,slion of relevancy.(4) 


19. (/) Whnr imfeclion of any hininess hooJes is U'p'jilicd for. 

V lift’ft CO h>s Court may, if it thinics fit, instead of order- 

'" " inspection of the original hooks, order a cojry 

of any entries therein to he furnished and verified hy the affidavit of 
some person who has examined the co^nj ivith the original entries, 
and such afiidavit shall state whdher or not there are in the original 
hook, a,ny and what erasures, interlineations or alterations: Provided, 
that, notwithstanding that such copy has been supplied, the Court 
may order inspection of the hook from which the copy was made. 

Where on an, application for an order for inspection 
privilege is claimed for any document, it shall he lawful for the 
Court, to inspect the document for the purpose of dmding as to the 
mlidfily of the claim of privilege. 

(./') The Court may, on the application of any parly to a suit 
at any time, and whether an affidavii of documents shall or shall 
not hare already hern ordered or made, make an order requiring any 
other parly to sf.a,le hy afifida-vit whdher any one or mwe specific, 
dor,aments, to he specified in the application, is or arc, or lias or 
have at any lime been, in his possession (w powet'; and, if not then 
in his po.s.session, when he, parted with the same and. what has become 
thereof. Si/i i a,pplication shall he made on an affidavit stating 
that in the helnj of the deponent the qmly against whom, the appli- 
ea.1,ion is made Inns, or has at some time had, in his possession or 


(]) Nittomoyn Bassce v. Soobul 0hund«r 
W, 23 0., at j). J25(18!)5). 

(2) Reo Socrolary of Stato v. Jehangir, 4 
Bom. L. n. 342, 350 (1902). 

(3) Annual Practice, 1906, p. 425 ; Wiode- 
man v. Walpole, L. R. 24 Q. B. 1). 537, per 


Williams, J., at p. 642; s. c., in appeal at 
p. 626; see Nittomoye Bassee v. Soobul 
(Ihunder Law, 23 C. 117, at p. 127 {1596). 

( 4 ) Nittomoye Bassoc v. Soobul (IJiniub'r 
Taw, awpra, at pp. 126, 126. 
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power the document or documents specified in the application, and that 
they relate to the matters in question in the suit, or to some of them. 

“Verified copies,”— This rule is new, and is taken from 0. 31, r. 19 a. 

“ Privilege.” —TJiis word in tlie second sub-clausc includes any objeotion 
to inspection, for instance irrelcvancy,(l) and the word “ document ” includes 
a scnled-up portion of a document.(2) 

Power to call for affidavit —The documents referred to in the third 
sub-clause are documents which can be named and spccified.(3) The statements 
are, it is conceived, as conclusive as if they were in an affidavit of documents.(4) 


20. Where the party front whoni discovery of any kind 
„ or inspection is sought obiects to the same. 

Premature aiscoverif. ^ n , t i* ' 

or any part thereot, the C^ouTt may, it satas- 
fied that iJie right to the discovery or inspection sought depends 
on the determination of any issue or question in dispute in the 
suit, or that for any other reason it is desirable that any issue 
or question in dispute in the suit should be determined before 
deciding upon the right to the iliscovery or inspection, ordei' 
that such issue or question be determined first, and reserve the 
question as to the discovery or iirspection. 


Premature discovery. —This rule, which is taken from 0. 31, r. 20, deals 
with the case wlierc discovery or iaspection is prem-ature. The intention is 
to give the Court the power of raising and determining an issue for the exclusive 
purpose of deciding the light to discovery of evidence which is to be used at the 
trial, and therefore from the nature of the case before the hearing of the cause.(,5) 
The provisions of this rule are not intended to come into operation until after 
an application has been made under r. 18, anfe.(G) The practice, is to lake out 
a summons calling on the other part.y to show cause why an issue should not be 
framed.(7) Wiiere an order is made under this rule by the Judge in Chambers, 
the suit should be se,t down for the trial of tlie particular issue ns well as of the 
cause itself when it comes to a hearing before the same Judge.(8) An order 
under this section is not a “ judgment ” and no appeal lies from it.(9) 


21. Where any party fails to comply with any order to 
Non-compliance with auswcr interrogatories, or for discovery or 
order for discovery. inspection of documents, be shall, if a plaintiff, 
be liable to have his suit dismissed for want of prosecution, 


(1) Khrmann V. Ehrmann (1896), 2 (Jh, 826. 

(2) Ih,; AinswoH Ii v. Wilding (1900), 2 
Ch. 315. 

(3) White V. tSjiafFord (1901), 2 K. B. 241; 
and 800 Gravos v. Ifciin'mann, 18 Times 
R. 115, following that oaso. 

(4) Ann. Pr., notoa to 0. 31, r. 39 a. 

(5) Ahmedbhoy v, NuUcobhoy, 6 B, 572 
(1882). See Amarendra Nath Chatterjoe v. 


Kally Kissen Tajoro, 2 t W. N. 17, at p. 18 
(1897); Sutherland d. fSinghco Churn Dutt, 
IOC. 808, at p. 811 (1884). 

(fi) Dhapi r. Ram Porshad, 14 0. 708, at p. 
770 (1887). 

(7) Ib., at p. 705. 

(8) lb., at p. 572. 

(9) yoerolary of State r. Jcihangir, 4 Bom. 
U R. 342 (1902). 
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and, if a defendant, to have his defence, if any, struck out, and 
to be placed in the same position as if he had not defended, and 
the party interrogating or seeking discovery or inspection may 
apply to the Court for an order to that effect, and an order may 
he rmde accordingly. 

Default.—Tins rule, wliicli is taken from English 0. 31, r. 21, is a highly 
penal provision.(l) It is not imperalive.(2) The party is only lialile to, etc. 
There must, in the first pla(!c, be an order which h.as been disobeyed, and, there¬ 
fore, as regaids interrogatories, no action can be taken under this section until 
an order has been i)as,sed under r. 11, o««c.(3) A case will not be dismissed, or 
a defence struck out, except in extreme cases, and as a last resort.(4) An order 
will not be made unless the Court is satisfied that the plaintiff is endeavouring 
to avoid a fair dis(^oveiy.(5) If the parties concerned are pardanashin ladies 
tills should be. taken into account.(G) But the rule has been framed to prevent 
not merely contumacy bul, procrastination,(7) and the Court will not go on staying 
proceedings for iiver ; il, may expel them iJtogcthei from the Court.(8) The 
Court may dismi,s,s the suit or strike out the defence. And in the High Court 
the party in default is also liable to commitment for contempt.(9) Where a 
defence is struck out anil a decree is made, as in an undefended cau.se, the decree 
is not ex pane witliin the meaning of 0. IX. r. 13, so as lo allow of an applkation 
to set it aside under 1luit rule,(10) or in respect of the remedy of appeal.(11) 
It has, however, been lield tliat a party, agaiiust whom an order has been made, 
.striking out his defence, may come in and seek to sot it aside on,s]iowing good 
grounds.(12) This is because such an order is an interlocutory one, as regards 
which the Court has a wide di.scretion. It is, however, a different matter when 
such interlocutory order not having been set .aside, a final decree is passed.(13) 
An order di.smissing a suit under this rule is a decree, and is appealable,(14) and 
an order purporting to be made under this rule ha.H been revised.(16) While 
there may be an appeal against an order dismi,Siting a suit or a decree passed 


(J) Tw'ycroBS v. Grant-, W. N. (75) 20], at 2 ). 
229. 

(2) Jlanloy v. Owoii, 34 L. T. 752; 
Koimotly 7'. Lyell, W. N. (H2) 137. 

(3) j^rciii Sukh v. Indro Nath Baunerjoo, 
18 0. 420, 421 (189J): vkh ante, p. 787. 

(4) yoc SliDHi KLnsor Mundlco v. Shosho 
JJhooaim Bwwan, 707 (1880); Khaja 
Aflsenooia Joo v. lvh..ia Ahdool Aziz, 9 C. 
923 (1883). 

(5) Danvilliors v. M^ycrg, W. N. (83) 68 ; 
Wilson V. RalTalovitoh, 7 Q. B. D. 653. 

(6) Kalian Bibi v Safdar Husain, 8 A. 205 
(1880). 

(7) Twycross v. Grant, W, N. 1875, 229. 

(8) Rop. Liboria v. Royo, 1 App. O-as. 143. 

(9) Hassonbhoy v. Gowa.sji Johangir, 7 B. 1 
(1881); 806 also Navivahoo v. Narotamdas, 7 


B. 6 (1882). 

(10) Keaharia Acconiar v. Botooah Sett, 2 
0. W. N. 676 (1898); Ohunni Lai v. Ciianiman 
Lol, 'post. 

(11) Chunni Lai v. Charninan Lai, 7 A. 159 
(1884); deeidod before the ameudmont of a. 
540 of the last Code, which gave an apiieal 
from an ex parle decree. As to appeal, vide 
post. 

(12) Khajah Asscnoola v. Khajah Abdool 
Aziz, y 0. 923 (1883); dist. in next case. 

(13) Kesharia Accomar v. Potooah Sett, 
2 a W. N. 076. at p. 679 (1898). 

(14) Maharajadhiraj Mansingji v. Mehta 
Hanhaixam, 19 B. 307 (1894); and in Chunni 
Lalv. Chamman Lai, 7 A. 159,160 (1884). 

(16) J)hapi V. Ram Pershad, 14 C, 768, at 
p. 777 (1887). 
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after striking out a defence, if on sucli appeal it be held that the order was 
justified, it is not open to the appellant in the latter case to enter into his defence 
on appeal, for otherwise he would be placed in a better position in the appeal 
than in the first Court.(l) The result of the defence being struck out, and the 
order striking it out affirmed, is that the party is placed in the same position as if 
he had not defended or (to use the words of the last Code) appeared and answered. 
This rule is the only provision under which a defence can be struck out. The 
Court has no power to strike out a defence for failure of the defendant to appear 
in time (in pursuance of an undertaking given by him to the Courl) for furlher 
examination as a witness for the opposite 8ide.(2) 

22. Any 'party may, at the trial of a suit, use in evidence 

Using answers to a^iy otie OT moTc of the answcTS OT any part of 

interrogatories at trial, answcT of the opposite party to interroga¬ 

tories without ptMing in the others or the whole of such answer: 
Prodded always that in such case the Court may look at the whole 
of the answers, and if it shall he of opinion that any others of them 
are so connected with those put in that the last-mentioned answers 
ought not to he used without them, it may direct them to he put in. 

Method of using answers. —As regards this Cotton, L.J., said: (3) 
“ Under the now rules the plaintiff can read one passage without referring to 
the whole even of the same paragniph, and I think no Judge would allow a 
defendant where he had made an adinis.sion to read with it a passage which was 
not connected in sense or substance with that admis,sion, even if he had put, 
in a statement submitting that he was entitled to do so and claiming to do so. 
01 course, when an admission is road everything ought to b(! read which is fairly 
connected with that admission : but I think it would be wrong lor the defendant, 
and he would not be allowed, to try to bring in matter whicli was not in any 
way connected with the matter admitted.’’ 

23. This (kder shall apply to miiuir plaintiffs arid. 

Order to apjiig to defendants, and to the next friends and 

K'lnors. guardians for the suit of persons under 

disahility. 

Persons under disability. -See notes 1o r. 1, “Opposite, pm-lies,’’ and 
cases there cited. 

(1) Sm. Giribala Bcbi v. TTjx^ndro Natli (iO(lOll). • 

Son, Kof;. App. Cal. H. (b 44 of 1902, 1 June, (3) In Lyell v. Konnody, 27 0.1). in ; and 
1904. Hix! lltiwon, L.J., ibid. 29. 

(2) Vnsudfivad y. Sankaran, 22 M. 1^. J. 
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and, if a defendant, to have his defence, if any, struck out, and 
to be placed in the same position as if he had not defended, and 
the party interrogating or seeking discovery or inspection may 
apply to the Court for an order to that effect, and an order may 
he rmde accordingly. 

Default.—Tins rule, wliicli is taken from English 0. 31, r. 21, is a highly 
penal provision.(l) It is not imperalive.(2) The party is only lialile to, etc. 
There must, in the first pla(!c, be an order which h.as been disobeyed, and, there¬ 
fore, as regaids interrogatories, no action can be taken under this section until 
an order has been i)as,sed under r. 11, o««c.(3) A case will not be dismissed, or 
a defence struck out, except in extreme cases, and as a last resort.(4) An order 
will not be made unless the Court is satisfied that the plaintiff is endeavouring 
to avoid a fair dis(^oveiy.(5) If the parties concerned are pardanashin ladies 
tills should be. taken into account.(G) But the rule has been framed to prevent 
not merely contumacy bul, procrastination,(7) and the Court will not go on staying 
proceedings for iiver ; il, may expel them iJtogcthei from the Court.(8) The 
Court may dismi,s,s the suit or strike out the defence. And in the High Court 
the party in default is also liable to commitment for contempt.(9) Where a 
defence is struck out anil a decree is made, as in an undefended cau.se, the decree 
is not ex pane witliin the meaning of 0. IX. r. 13, so as lo allow of an applkation 
to set it aside under 1luit rule,(10) or in respect of the remedy of appeal.(11) 
It has, however, been lield tliat a party, agaiiust whom an order has been made, 
.striking out his defence, may come in and seek to sot it aside on,s]iowing good 
grounds.(12) This is because such an order is an interlocutory one, as regards 
which the Court has a wide di.scretion. It is, however, a different matter when 
such interlocutory order not having been set .aside, a final decree is passed.(13) 
An order di.smissing a suit under this rule is a decree, and is appealable,(14) and 
an order purporting to be made under this rule ha.H been revised.(16) While 
there may be an appeal against an order dismi,Siting a suit or a decree passed 


(J) Tw'ycroBS v. Grant-, W. N. (75) 20], at 2 ). 
229. 

(2) Jlanloy v. Owoii, 34 L. T. 752; 
Koimotly 7'. Lyell, W. N. (H2) 137. 

(3) j^rciii Sukh v. Indro Nath Baunerjoo, 
18 0. 420, 421 (189J): vkh ante, p. 787. 

(4) yoc SliDHi KLnsor Mundlco v. Shosho 
JJhooaim Bwwan, 707 (1880); Khaja 
Aflsenooia Joo v. lvh..ia Ahdool Aziz, 9 C. 
923 (1883). 

(5) Danvilliors v. M^ycrg, W. N. (83) 68 ; 
Wilson V. RalTalovitoh, 7 Q. B. D. 653. 

(6) Kalian Bibi v Safdar Husain, 8 A. 205 
(1880). 

(7) Twycross v. Grant, W, N. 1875, 229. 

(8) Rop. Liboria v. Royo, 1 App. O-as. 143. 

(9) Hassonbhoy v. Gowa.sji Johangir, 7 B. 1 
(1881); 806 also Navivahoo v. Narotamdas, 7 


B. 6 (1882). 

(10) Keaharia Acconiar v. Botooah Sett, 2 
0. W. N. 676 (1898); Ohunni Lai v. Ciianiman 
Lol, 'post. 

(11) Chunni Lai v. Charninan Lai, 7 A. 159 
(1884); deeidod before the ameudmont of a. 
540 of the last Code, which gave an apiieal 
from an ex parle decree. As to appeal, vide 
post. 

(12) Khajah Asscnoola v. Khajah Abdool 
Aziz, y 0. 923 (1883); dist. in next case. 

(13) Kesharia Accomar v. Potooah Sett, 
2 a W. N. 076. at p. 679 (1898). 

(14) Maharajadhiraj Mansingji v. Mehta 
Hanhaixam, 19 B. 307 (1894); and in Chunni 
Lalv. Chamman Lai, 7 A. 159,160 (1884). 

(16) J)hapi V. Ram Pershad, 14 C, 768, at 
p. 777 (1887). 
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hij tlie party so v&jUcti'ng or j'e.fusing, wliatevor the result ot the 
suit may he, unless the Co-mi otherwise dmcts; aud uo costs of 
proving a-ny document shall be allowed unle^ss such notice is 
given, except where the omission to give the notice is, in the opinion 
of the Court, a saving of expense. 

Notice to admit documents.—This rule, whicli has been consitlerably 
reino(l<'ll('(l, and is, with some slight alterations, the same as th(‘ thiglish rule, 
is taken from 0. .‘iii, r. 2. For form of notice, sec No. 127 in Schedule 1. Part 11. 
of the fornuu' Code, and tho next rule. A fuller form is given in the. Annual 
Practice, Vol. 11. Appe.ndix B. No. 11. The rule is enacted lor the facility of 
proof aud saving of costs. The rule has been held to extend to all documents 
which a party pro|ioses to adduce in evid"ne.e, and whether in possession or other¬ 
wise, and even though the opposite party has statrnl that 1 k‘ would not admit 
them (1) According to tho English ])ractice, if a ])arty does not save all just 
exceptions he is ])rcclnded from objecting to the admissibility in evidence, of th<! 
documents aditiitted,(2) Though that may sometimes be the case here, it 
would be, neeessary to consider in erTtain instane,eB, a question of stamp, 
and iio.s.sibly in others, whether the admission of the [)arty could render that 
admissible which the law says should not he admitted, t'urther, an admission 
with i.he '• saving ” tiiat a document is a copy merely dispenses with proof that 
it is a copy. It does not, however, dispense with proof of circumstances per¬ 
mitting secondary evidence being given. Admissions of documents between 
co-defendant,s to which tlie ])laintift is not a party cannot he entered as evidence 
against him.(3) If the party having notice fails to proven the documents, the 
party refusing to admit will not he made liable for the costs of the unsuccessful 
attempt. (4) This also appears from the words of the rule, which i mply succcs.sful 
proof. 

Notice to admit facts.—This .section is limited to documents. ITnder 
the Rnglish ])ractic,o,(.5) however, and that of the Oalcutta High Court,(6) notice 
may be given to admit, spee.iflc facts, and in case, of re.fusal to admit, the party 
so refusing pays the costs of proving such facts nidefls th(^ Judge certifies that th(‘ 
refusal was reasonable. The form of notice and answer are given in the Annual 
Practice, Nos. 12 aud HI in Appendix B., and in forms 269 E. (1) (2) of the 
Oalcutta High Court Buies, (See as to admissions for jnuqioso of trial Authors' 
Evidence Act, 4tli ed. p. 349. The (lode now provides in r. 4, -post, for admission 
as to facts. 


3. A rwtice to admit documents shall he in Form No. H in 
V of not/ofi Appendix C, with such variations as circum- 
' stances may require. 


(!) Rnttur v, ('iiapman, 8 M. & W. 388; 
SpenoLT V. Borough, 9 M. & W. 425; as to 
giving notice lo admit proof of photographer, 
HOC East Stonc'house Lorno Board Victoria 
Brewery Co. (1895), 2 Ch. 574. 

(2) Vane Whittington, 2 Dowl. N. S. 757; 
Cliaplin 1 ?. Tjovy, 9 Kx. 531, in wliioh a party 
was hold not to bo precluded from objecting 


to the inauflioionoy of tly) stami); and PCi' 
Taylor, Ev., § 724 A. 0th ed. 

(3) Dodds V, Tuko, 26 C. D. 817. 

(4) Stracoy (f. Blake, 7 0. & P. 404 ; Doe v. 
Peters, 1 C. & K. 270; Frooman v. Kosher, 8 
1>. & L. 517. 

(5) O. 32, r. 4 . 

(6) Oal. H.O, rules, O.S. 2091). 
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4. Any party may, hy not'ice in writing, at any time not later 
, . than nine days before the day fixed for the hear- 

Notice to admit facts. ■ n ^ ji A j j -j i' ji 

%)ig, call on any other party to admit, jor the 
purposes of the suit only, any specific fact or facts mentioned in, 
such notice. And in case, of refusal or neylect to admit the same 
within six days after service of such notice, or within such, further 
time as may he, allowed hy the Court, the cosLs of proving such fact 
or facts shall he paid hy the party so neglecting or refusing, what¬ 
ever the result of the suit may he, unless the Court otherwise directs : 
Pfomded that any admission made in pursuance of such notice is to 
he deemed to he made only far the purposes of the particular suit, 
and not as an, admission to he used against the parly on any other 
occasion or in favour of any person otlm than the party giving the 
notice: Provided also that the Court may at any tinw, allow any 
party to amend w witlulraw any admission so made, on such terms 
as may he just. 


“ Not later than nine days before.”-- Eniflisli 0. 3‘i, r. 4. This px- 
prcKsion ol time is iiiiimiiiil, and mif-ht Ik- c.onstniod to bp idpiiticai with " clear 
(lays,” i.e., exclusively o{ both the day of service of the notici; and the day 
named for liearing. The day of service is in England exchuled, and the word 
“ hcl'ore’■ appears to cxcliule llie day of lip.aring.(l) A notice to admit facts 
should, whd'p jiracticablc, snjH-rsede intcirogatories.(2) This notice may be 
de.livered with the statement of claim, and the (lourt cannot set it aside as im¬ 
proper. The defendant’.s only e.oursi' is to refuse to answer it, which he would 
do at Ills peril as to e. 08 t>s.(;i) Where plaintiff disregarded a notice under this 
rule given by the didendant, the lath’r was allowed ti> administer interro- 
ga,1.ori('S.(4) 

“Any other party.”-— .S'ohWc these words mean any opposii,e party, as 
ill 0. Xf. r. 11, arilc.lfi) 


5. A notice to admit facts shall he in Form, No. lo in 
^ ^ . Amiendix C, ami admissions of facts shall he 

Form of admissions • j -.7 7 

ru Jtorm No. it m Appendix C, with such 
variations as circumstances may require. 


6. Ah.i, yariy may at any stage of a suit, where admissions 
Judgment on aomis- of foct have been made, either on the pleadings, 
or otherwise, apply to the Court for such judg¬ 
ment or order as upon such admissions he may he. entitled to, without 
ivaiting for the determination of any other question between the 


(1) Ann. Pr., note to 0. 32, r. 4. (3) Ciuwford f. Chorioy, W. N. (B3W98. 

(2) 0. 31, r. 2 ; und bho Clurki’ v. <W. N, (4) Hellier w. Ellia, W. N. (84) 9. 

(99) 130. (1») Seo Brown V, Watkins, 10 Q. B. I). 125. 
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parties: and the Court may upon such application malce such order, 
or give such judgment, as the Court may think just. 

Judgment.—The rule is monsly permissive, and the plaintiff by not avail¬ 
ing himself of it, and proceeding to trial in the ordinary way, does not thereby 
waive his right to rely, at the trial, on the admission contained in the plcadings.(l) 
“ This I'ule (1875) enables the plaintiff or defendant to get rid of so much of the 
action as to which there is no controversy. That is the meaning of it; ” (2) 
and the same learned .Judge frequnitly decided that the former rule must be 
read as if the words “if any” were inserted after the word “question.” (3) 
The. Court will not, on motion, give judgment on admissions contained in the 
defence of an infant dehmdant nor, semhk, on default of infant in filing a defence. (1) 
T’he plaintiff must havi' a clear case, and the mere admission or non-denial by 
the defendant of a right asserted by plaintiff, but which in fact has no cxisf euce, 
in law, is not sufficient to entitle the plaintiff to a judgnumt (‘stablishing the 
Tight.(5) In .any case the power of the Court i.s di.scretionary, and will not be 
exercised where th<‘ case cannot bo conveniently tried on motion.(6) 

7. An, affidavit oj the pleader or his clerk, of the due signature 
of any adm'iss'ions made in ‘pursuance of any 
Affi mil of siqm lilt. ad,mit documents or facts, shall he 

sufficient evidence of such admissUms, if evidence thereof is required. 


8. Notice to 'produce, documents shall he 'in Form No. 1:f 'in. 
Notice to produce Appendix C, with such variations as circwni- 

docuinents. stunces may require. A n affidavit of the pleader, 

or his clerk, of the, service of any notice to produce, and of the time 
when it was served, with a copy of the. notice to produce, shall in all 
cases he sufficient evidence of the service of the notice, and of the time 
when it was served. 

Object of rule.—The object of this rule is to enabh' secondary evidence 
of documents to be given at the trial if they are not then produced pursuant 
1o the notice.(7) Sec English 0. .32, r. 8. 

9, If a notice to admit or produce specifies documents which 

^ are not necessary, the costs occasioned therehy 

shall he home by the party giving such notice. 


(1) Tildeslcy v. Harper, 7 C. D. 403. 

(2) Per Jossol, M.R., Thorp v. Holdsworth, 
3 C. D. p. 040. 

(3) Cluttou V. Lee, 24 W. R. 007 (Eng.). 

(4) Byrne v. B., 6 L. R. Ir. (Ch. D.) 134, 
and note thereto, p. 130; National Provincial 
Bank e. Evans, 30 W. R. 177; but see contra 
Fitswalter v. Waterhouse, 62 L. J., Ch. 83. 

(6) Chilton v. Corporation of London, 7 C. 


D. 736; and see Qilbert v. Smith, 2 C. D. 
080, judgment of MeUish, L.J.; Rutter e. 
Tregent, 12 C. D. 768 ; I^andergan v. Feast, 
34 W, R. 601. 

(0) Melton v, Sidobottom, 6 C. D. 342. 

(7) Dwyer v. Collins, 7 Ex. 639; Stulz v. 
iS., 5 Sim. 400; Day’s C. L. P. Acte, p. 141; 
Taylor’s Evid., pp. 440-66. 



OKDEE XIII. 

Production, Iw/poundirig and Return of Documents. 

1. The parties or their pleaders shall produce, at the firet [s.l88.] 
Documentary evidence Clearing of the suit, all the documentary 
to be produced at Drst evidence of every description in their posses- 
sion or power, on which they intend to rely, 
and which has not already been filed in Court, and all docu¬ 
ments which the Court has ordere-d to be produced. 

(2) The Court shall receive the documents so produced: 
provided that they are accompanied by an accurate list thereof 
prepared in such form as the High Comt directs. 

Documents to be ready.—If a plaintiff sues or rclicH on a document ho 
must either produce it with his plaint or enter it on the list attached to it (0. VIL 
r. 14). Any document which has not been produced or entered cannot 1)0 
l■)'(■,eived in evidence without leave of the Court (0. VII. r. 18 ; see notes thereto). 

And by this rule the parties must bring with them, and have in readiness at the 
fii'st hearing, all the documentary evidence in their possession or power,(1) 
and on which they rely, and file it. But they need not file them unless they are 
called foT.(2) The main object of this and the following rule is to prevent parties 
from manufacturing evidence pending the trial to meet unexpected exigencies ; (3) 
not to shut out true and valuable evidence merely because the party had, without 
good and assignable cause, abstained from bringing it before the Court at the 
fir.st hearing ; (4) or formal evidence beyond suspicion, such as certified copies of 
public docuraent8.(r)) 


(1) See Syed Ikrani Uusaeiuv. RamLochun 
Dutt, 23 W. R. 29 (1875) fe. 128 of the Code 
of 1859, though it did not contain them, and 
was held to bo so limited]. 

(2) Mahbub Hosscin v. Patasu Kumari, 1 
B. L. R. 120 (1868). 

(3) Syod Ikram Hossein v. Ram Lochun 
Dutt, 23 W. R. 29 (1874), per Phear, J. [a. 128 
of Code of 1859]; Ranchhod Hiiabai v. Secre¬ 


tary of State, 22 B. 173 (1890); Lilabati 
Miarain v. Bishun Chobey, G C. L. J. 621 
(1907). 

(4) Syed Ikram HoBaein v. Ram Lochun 
Dutt, supra. 

(6) Ranchhod Hirabait). Secretary of State, 
22 B. 173 (1896); Lilabati Miarain v. Bishun 
Chobey, 8 C. L. J. 621 (1907). 
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2. No documentary evidence in the possession or power 
Effect oi non-produc- ol any party which should have been but 
tion of documents. p^s not been produced in accordance with the 

requirements of rvle J shall be received at any subsequent stage 
of the proceedings uidess good cause is shown to the satis¬ 
faction of the Court for the non-production thereof; and 
the Court receiving any such evidentu'- shall record the reasons 
for so doing. 

Effect of non-production.—A party is Ixniiid to be prepared at all point s 
with Ids docrimentary evidence ; (1) but tliey need not file tliem unless they arc 
(allied foi’.(2) The, parties, tiunigh not entitled as of right to adduce fresh 
dociiineutary evidence after the issues on the case are settled, may yet tender 
such evidence, staling the grounds ujxjn which it was not tendered at an earlier 
stage ; and the Judge may receive or reject sucli evidence ; hut the grounds 
on wliieh he acts should be. stated on the reoord.(3) If in the eourse of a ti ial 
something is firought to light which is entirely new, no doubt f.he Comii framing 
a fresh issiu; would give, the parties time to jiroduce evidence in res])oet of that 
new matter.(4) As to the manner in which these provisions should be applied, 
see not('s to last ruhn 


3. The Court may at any stage of the suit reject tiny 
Rejection of irrelevant document whicJi it considers irrelevant or 
or inadmiMlWe doou- otherwise inadmissible, recording the grounds 
of such rejection. 

“ Reject.” —'I’be Cloiu't having called outlie parties to prixltiee their doeii- 
meutary ovideuce, must receive and inspect every document tendered, returning 
such as it considers irrelevant or otherwise inadmissible,(5) either under the 
Evidence Act or other Acts, such as those relating to stamp and registration. 
If for want of time, the Judge is then unable to inspect or consider them, be 
may allow them to lx* filed and inspect and reject them afterwards.(6) The 
documents returned by the (lourt cannot be used in evidence, or put in the 
record until proved or admitted, videjiosl. No appiml lies from an order rejecting 
documents, though the rejection may be inqmgued in the appeal from the final 
decree.(7) 


(1) Giiur Jiuree v. Praii Hurec, 21 W. R. 
« (1873) (». 128, (Vxlc of 1851)). 

(2) Mnlibub Ho.ssein e. Vafa.su Kumaii, I 
11. L. R. 120 (18(18). 

(3) Watson & (lo. v. Kunliyo ilahaduur, U 
W. R. 294 (1808) ; as to appellate Court 
throwing out document received by first 
Courts, see Bhoom Narain v. Kurmoon All, 
w R. 198(1864). 


(4) Hour Huroe v. Vran Huree, 21 W. R. 
42, 43 (1873). 

(5) Roshnn .leliau v. Jnayut llossf'in, 
Marsh, 127 (1807). 

(8) floodukhina Cliowdhrain v. Raj Mohiin 
Bose, 11 W. R. 350 (1809) (s. 129 of Code 
ol 1869). 

(7) In re Emkine, 18 W. R. 611 (1872) 
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4. (1) Subject to the provisions of the next following [»• IW.] 
Endorsements on docu- sub-mle, there shall be endorsed on every 
ments admitted In evi- docuiiieiit which has been admitted in 
evidence in the suit the following particulars, 

namely:— 

{a) the number and title of the suit, 

(6) the name of the person producing the document, 

(c) the date on which it was produced, and , 

{(i) a statement of its having been so admitted ; 
and the endorsement shall be signed or iniVialled by the Judge. 

(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted for 
the original under the next following rule, the particulars 
aforesaid shall be endorsed on the copy and the endorsement 
thereon shall be signed or initialled by the Judge. 


EndorsementB. —The sections in the last Code coiTespoudiiig with ihi.s 
and the following rules, (i, 7, and 8, were substituted by sect. 13, Act VII. of 
1888, for sects. Ill and 142 of the Code of 1882. As to admisision in evidence, 
sou notes to rr. 0 and 7, pout. 


5. (/) Save in so far as is otherwise provided by f/te Is. 141A.] 

, Bankers’ Books Eo-idence Act, JS:>L where a 

Endorsements on , i n -ii n ■ -j. 

copies of admitted entries document admitted m evidence m the suit 

in books, accounts and ju an entry in a letter-hook or a shop-book or 

other account in curi'cnt use, the party on 

whose behalf the hook or account is produced may furnish a copy 

of the entry. 

(2) Where such a document is an entry in a public record 
produced from a public office or by a public officer, or an entry 
in a book or account belonging to a person other than a party 
on whose behalf the book or account is produced, the Court may 
require, a copy of the entry to be furnished— 

(a) w i f‘re the record, book or account is produced on behalf 
of a party, then by that party, or 

(h) where the record, book or account is produced in 
obedience to an order of the Court acting of its own 
motion, then by either or any party. 

(3) Where a copy of an entry is furnished under the fore¬ 
going provisions of this rule, the Court shall, after causing the 
copy to be examined, compared and certified in manner 
mentioned in rule 17 of Order VII, mark the entry and cause 
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tlie book, account or record in which it occurs to be returned to 
the person producing it. 

Stamp.—This section was added to the last Code by sect. 13, Act VII. 
ol 1888. A copy or extract from an entry in an account book filed under the 
provisions of this section and sect. 142a (now r. 7) requires no stamp.(l) 


6 . Where a document relied on as evidence by either party 
Endorsements on is considered by the Court to be inadmissible 

documents rejected as in evidence, there shall be endorsed thereon 
Inadmissible In evidence, particulars mentioned in clauses {a), (6) 

and (c) of rule 4, sub-rufe (/) together mih a statement of its 
having been rejected, and the endorsement shall be signed or 
initialled by the Judge. 

7. (1) .Every document which has been admitted in 
Recording oi admitted evidence, or a copy thereof where a copy has 

and return oi rejected been substituted for the original under 
documents. shall form part of the record of 

the suit. 

(2) Documents not admitted in evidence shall not form part 
rf the record and shall be returned to the persons respectively 
producing them. 


“Admitted in evidence.”--The rules as to the admissibility ol evideuw 
.vill be found in ibe Evidemie Aot. Primary rules are that documents must 
>0 proved by t.be party relying on them,(2) unless admitted.(3) And it is not 
siiliieient that thi^y have not been denie,d by the opposite paTty.(4) Secondary 
'vidcnce should not bo accepted without sufficient reason.(6) 

“ Form part of the record.”—The corresponding section in the last 
Code was added by Ae.t VII. of 1888, sect. 13. Documents which have not 
been proved but simply filed in accordance with a usage in the Mofussil should 
not bo put up with the record. It is the duty of the Judge to pass over such 


(1) Kastur v. Fakiria, 26 B. 622 (1902); 
9 . c., 4 Bom. L, R. 223. 

(2) Kirtoebash Mayotteo t>. llamdbun 
Khoria, B. L. R. F. B. 668 (1867); Reazoon- 
iasa V. Bookoo Chowdhrain, J2 W. R. 267 
(1869). 

(3) Bui'jorji Cursetji v. Muuchorji Kuvorji, 
6 B. 143 (1880). 


(4) See casoB in last note but one. 

( 6 ) Seo Ramalakaiimi Ammal v. Siva* 
nantha Perumal, 14 M. 1. A. 670, 688 ; 17 
W. R. 563; Ram Gopal Roy v. Gordon 
Stuart, 14 M. L A. 453, 461 (1872); Syud 
Abbas AH v. Yadeem Rainy, 3 M. I. A. 166 
(1843). 
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documents unproved, but it is ulso the duty of the. pleader of the party against 
whom they are intended to be used, to insist that they should not remain on the 
record at all.{l) Where a document tendered in evidence in a Court of first 
instance, is rejected as inadmissible, but is nevertheless allowed to remain on 
the record of the case, the mere fact of the document remaining on the record 
does not makij it evidence in the Appellate Court; but it must be tendered in 
evidence in that Court, and accepted thereby.(2) 

8 . Notwithstanding anything contained in rule or rule 7 [s. 148.] 
Court may order any Order or in rule 17 of Order vn, the 

document to be im- Court may, if it sees sufficient cause, direct 
any document or book produced before it in 
any suit to be impounded and kept in the custody of an officer 
of the Court, for such period and subject to such conditions as 
the Court thinks fit. 


Impounding document.- Act XIV. of 1882, sect. 14U as amended 
(sect. It, Act VII. of 1888). A claim was made under sect. 278 of the, last Codi; 
by one L. G. It. in resjiect of jiropert.y attached as that of II. That claim was 
rejected. The District .ludge finding that the document under which L. G. H. 
e.laimed executed in hi.s favour by H., was a fraudulent preference, ordered the 
document to be impounded, and wrote across the document in red ink declared 
to be fraudulent, D. .1.” L. G. K, obtained a rule for the retiu’ii of the document 
and the (expunging of those words, which was made absolute, the Court ordering 
that the words sliould he <'xpunged and the document returned, and holding 
that this rule does not apply to a case of this kind, W'here that which is challenged 
is not the document itself, which was admitledto 1 m' genuine, but the transaction 
cvi(lenc('d by the dooument.(3) 


9. ( 1 ) Any person, wbctlier a party to the suit or not, Is. 144.] 

Return of admitted desirous of receiving back any document 
documents. produced by him in the suit and placed on 

the record shall, unless the doc,ument is impounded under rule <v, 
be entitled to receive back the same,— 

{a) where the suit is one in which an appeal is not allowed, 
lorn the suit has been disposed of, and 
if)) where llis suit is one in which an appeal is allowed, when 
the Court is satisfied that the time for preferring an 
appeal has elapsed and that no appeal has been 


(1) Kallida Pershad Dutt v. Earn Hari (1892). 

Chuckerbutty, 6 C. 317 (1879). ' (3) Rule 820 of 1904, Cal. H. C., 23 May, 

(2) Har Gobiud v. Nuni Baku, 14 A. 36fl 1904. 
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preferred or, if an appeal lias been prefenecl, when 
tbe appeal has been (iispo.sed of : 

Provided that a document may be returned at any time 
earlier than that prescribed hy this rule if the person applying 
therefor delivers to the proper officer a certified copy to be 
substituted for the original and undertaken to produce the original 
if required to do so : 

Provided also that no document shall be returned which, 
by force of the decree, has become wholly void or 
useless. 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it. 


10. (1) The Court nuiy of its own motion, and may in its 
„ . , , discretion upon the application of any of the 

papers from Its own parties to a suit, send tor, eitliei tiom its 
records or from other j-gcords or from any other Court, the 

' record of any other suit or proiieeding, and 

inspect the same. 

(2) Every application made under this rule shall (unless 
the Court otherwise directs) be supported by an affidavit show¬ 
ing how the record is material to the suit in which the applica¬ 
tion is made, and that the applicant cannot without unreasonable 
delay or expense obtain a duly authenticated copy of the record 
or of such portion thereof as the applicant requires, or that the 
production of the original is nccessaiy for the purposes of 
justice. 

(3) Nothing contained in this rid,e shall be deemed to enable 
the Court to use in evidence any document which under the law 
of evidence would be inadmissible in the suit. 


“The Court.” —TliiBrulc, wLicL oorrespoiulH with Bcct. 138 ot the Code 
of 1859, except that the latter Bcction empowered the Court to Bond for records 
from public officer also, applies to Appellate. Courts as widl as those of original 
jurisdietinn.(l) The Judge should pass a distinct order on the application 
instead of recording the objectionable, and mi'aninglesB order “ tlvlli Shamcl- 
penh." (2) But where, a party jKititioncdthe Court to send foi' certain documents, 
and an order was made, that the matter should he decided at the h( a,i ing, but no 


(1) J uggemath Sahoo v. Malionied Hoswin, 
15 W. IX. 173 (1871). 


(2) Eoiirnn Kiahen i)(*y v. Shaikh Kadir 
Uuksh. i> W. R. 79(1805). 
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liu’thcr application was made, it was liM that the applicant was not entitled to 
aiipcal on tlic ground that the record had not been sent l’or.(l) 

“May.”—The Court has a discretion, and is not bound to send for the 
record,(2) though the discretion must b<! judicially exercised, and, as in other 
cases where the legislature uses the W’ord “ may,’" where a proper case for the 
exercise of the power arises, the Court should exercise it.(3) The Court will 
see that the facts set out in the second paragraph are made out in the affidavit. 
But if so the (’ouit ought not to refuse tlu; application merely because in its 
opinion the doeuuients cannot bi; produced l)efore the termination of the trial.(4) 
The Court is not bound to send for the whole record, but only such papers as 
are mentioned in the ai)plication.(5) 

“ Application.”—This must show tluit the record is material; (0) that 
copies cannot be obtained, or that if obtainable they arc insufficu'tit, the original 
being necessary, as wher(i c.opics cannot be attested by subscaibing witness.(7) 
It was held that in all cases the party for whose benefit the documents have been 
usi.'d should be recpiii ed to file copies in the rce.ord.(8) 

“ Other Court.”- —As already stated, the Court (iiinnot now, as undei’ the 
Code of 18.59, sen<l for records from public olfiees.(9) The record must bo 
that of a suit or jivoceeding in another Court. The p)roper means of obtaining 
the other records is by suinruons directed to the jiroper officer. Tlie Court to 
which tlu^ dire<;tion is issued has no discretion to refuse to send records wliieb 
have been sent for by another Civil Court.(lO) 


(1) (Jliundi (Jlmrn Sushnml e. Deorga 
PerstiaJ Minllia, 12 (t L. Jl. 81 (1882). 

(2) lioommun Jloy Kazicu Tahuonr, 7 
W.K. 109(1867). 

(3) Ruj^hooiiutli IloHc y. Oomtid Ali» W. R., 
l'\ B, 177 {I8G4), at p. 180, jkt Norman, Oflr. 
C.J.; wJ'orc Llio Court liad nut sent fur tho 
papoTh or coTiaidored tliom tlio case was 
romandod : Ram Hunjun u. Copee Biillub, 18 
W. K. 127 (1872). 

(4) Krishna <Miurn Baiaack v. Protal) 
Cliunder Suidu.. " C. 5(i0 (1881) [tlio sanu; 
rnlo applies <asi(.‘gii' I- summons for witnesses, 
ib.|. 

(5) Mt. Janokof' \U lico v. Shah HaUoobul, 
JHW, W. R. 272(l8f>4). 

(0) MoUwo, March and Co. v. Vertah 
Chundor, 1 liid. Jur. N. S. 283 (1880); 
Rughoonath Boso v. Oomod Ali, W. R., 
F. B., 177 (1804). 

(7) Soo Louis Ooraah v. Gooroo Churn 
Ghose, 18 W. R. 13 (1872), where the Court 


hold llial the jmrty slunild firhit apply fur re¬ 
turn of firigiiial from the other Court, putting 
in a copy, and then, if refused, apply under 
tills Bcction. 

( 8 ) Narajiiia V. (lapaya, 2 B. II. C. R 341, 
342 (1800). 

(9) Sec Juggornath Sahoo v. Mahomed 
Hossein, 15 W. R. 173 (1871). The Court of 
Wards was held not to bo a Government 
Office in the ordinary sf'nso of the term : 
Sobhee JJia v. SoBhconatli ^ha, 16 W. R. 160 
(1870); where anything must bo done to 
obtain u document it must bo dono by tho 
party rey[uiring it. Thus, wlioro tho party 
rcqiiirc ’3 the production of a tok^gram it is for 
him and not tho Ctuirt t-fi olitain tho nooos- 
sary sanction of Government to its dis¬ 
closure : Lekhnij v. Pakjfj Ram, 2 A. H. C. R. 
210 (1870). 

(10) Golaup Coomary Loaseo v. Boondor 
Naruin Doo, 4 0. L. R. 36 (1879). 
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Saving Clause,-—This embodies the ruling in the case under- 
me'ntioned.(l) 

11. The provisions herein contained as to documents 

Provisions as to doon- apply to all other 

ments applied to material material obiects producible as evidence. 

objects. ^ ^ 


(1) Narappa v. Qapaya, 2 B. H. C. K. 341 (1860). 



OEDEE XrV. 

Settlement of Issues and Determination of Suit on Issues 
of Law or on Issues agreed wpon. 


1. (/) Issues arise wlien a material proposition of fact or [s. 146.| 
_ . ,. law is affirmed by the one party and denied 

by the other. 

(^) Material pi’opositions are those proposition,s of law or 
fact which a plaintiff must allege in order’ to show a right to suo 
or a defendasit must allege in order to constitute Ms defence. 

(5) Each material proposition affirmed by one party and 
denied by the other shall form the subject of a clistinct issue. 

{Ji) Issues are of two kinds: (a) issues of fact, (6) issues 
of law. 


At the first hearing of the suit the Court shall, after 
reading the plaint and the written statements, if any, and after 
su(ffi examination of the prties as may appear necessary, ascer¬ 
tain upon wliat material propositions of fact or of law the parties 
are at variance, and shall thereupon proceed to frame and record 
the issues on which the right decision of the case appears to 
depend. 

(6") Nothing in tins rule requires the Court to frame and 
record issues where the defendant at the first hearing of the suit 
malies no defence. 


2. Where issues both of law and of fact arise in the same r». i«. 

Issues of law and of and the Court is of opinion that the case 
or any fart thereof may be disposed of on the 
issues of law only, it shall try those issues first, and for that 
purpose may, if it thinks fit, postpone the settlement of the 
issues of fact uiitil after the issues of law have been determined. 


3. The Court may frame the issues from all or any of the [«. i«.] 
Materials from which following materials;— 
itsuM may be framed. (qj) allegations made on oath by the parties, or 

by any persons present on their behalf, 
or made by the pleaders of such parties; 
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(b) allegations made in the pleadings or in answers to 

interrogatories delivered in the suit; 

(c) the contents of documents produced by cither party. 

4. Where the Court is of opinion that the issues cannot bo 
Court may examine correctly fi'amed without the exanunation of 
witnesses or documents some person not before the Court or without 
before framing issues. inspection of sonic, document not produced 

in the suit, it may adjourn the framing of the issues to a future 
diiy, and may (subject to any law for the time being in force) 
compel the attendance of any person or the production of any 
document by the person in who.se possession or power it. is by 
.summons or other process. 


5. {]) Tlie, Court may at any time before pa.ssiug a decree 
Power to amend, and amend the is.suas or fi'iune additional issues on 
strike out, issues. terms as it thinks tit, and all such amend¬ 

ments or additional issues as may be nece.ssary for determining 
the matters in controversy between the partie.s .sliall be so made 
or framed. 

(.■') The Court may also, at any time before passing a decree, 
strike out any issues that a^ipear to it to be wrongly framed or 
introduced. 

Object and effect of issues.—The object of pleadiug i.s tlial, each side 
way be made fully aware of the qucst.ioiiK which are, about to he argued in 
order thiit each may bring forward evidence apjiropriate to tlie isaues,(l) The 
])leading3, therefore, are tlie. first stage at which the differences between tlie 
parties are made to appear. Tliey may contain an express admission. I'load- 
iugs, however, in this country have hitherto not been construed with the same 
stiictness as in Kngland, where legal assistance of a liighly expert eharacter 
is always available. The Courts, therefore, have lefu.sed to apply to Indian 
pleadings the strict rule that .averments not traversed must be taken to lie 
admitted,(2) Orders VI. and Vlll. now require a stricter practice which i.s 
itself justified by the increased professional efficiency. Where, however, issues 
liave been framed, it was held prior to this Oodc that averments upon which no 
issue have, been framed must be taken to Is' admitted.(3) Vor if parties intend 


(J) Sayad Muliainmad i'. Eatteli Muham- 
iiiacl, 22 (1. 324 ; 22 I. A. 4 (1S»4). 

(2) Ml Anundmooyeo v. Sheeb Chunder 
Roy, 9 M. I. A. 287, at p. 301 ; 2 W. R. 
1*. U U) (1802); Mt. Ahmedoo Rogum v. 
Dabcc Tersaiid, ]8 W, R. 287 (1872) [but 


Roe (Jhuiidoo ()hurii 0 . Mobaniok Ali, 12 W. 
R. 400 (1870)]; Madhopoisad v. Clajudhar, 
lie. Ill, 118(1889). 

(3) Mt. Ahmedee Bogum v. Dsboo Per- 
Haud, 18 W. R. 287 (1872). And ns to ailmis- 
aion in pleading, sec 0. VIII. r. 5.' 
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to raise a question they should request the Court to frame an issue upon it. 
AViiere parties in a lower Court allows suit to he oonduotcd as if a certain fact was 
adniittiid, they cannot afterwards in appeal question it, and recede from the 
tacit admission.(1) It has bofui said lhat the duty of rai.sing issues rests under 
the Code on the Couit, and that an adini.ssion cannot Ix^ inferred from the 
oiiiis.sion to ash the Court to raise an iKsue.(2) The Court no dmiht fi'ames the 
issues, hut this i.s don<‘ after enquiring from the piaities the jiroposition.s on wliieh 
they are al variance. It is po.ssibly the duty of a Court, if it pereeivoiS that a 
point which it i.s necossar}' to ])rov<‘ )nay 1 h' ojien to dispute, to draw the parties’ 
attention to it, with a view to ascertain if it is contested or admitted, and if 
oonh’sted to raise an i.ssue on it. If this is done and no issue'is raised, then the 
averment must be taken to he admitp'd, otherwi,se those juovisions are useless. 
As regards other ca.ses, something may dejwnd on the circunistanfeH ; hut if 
the dictwn cited was intended to he of general apjilieation, it is, with respect, 
.siihmitted to he unsound. 

“ One party.”—That is ordinarily the ■plaintiff on one side and the defen¬ 
dant on the other. An issue between co-defendante is generally not allo'wahle.(S) 
In some eases, liowever, tliis ma}' hi‘ done, as whore the recording and 
(let(!rminatiou of such issue is nee.essai'y to giving the a}qiropriate relief to 
tlie plaintiff.('i) No issue cun be decided lietween co-defeiidants if tli(' suii. is 
dismis,s<>d.(r)) 

“ Shall.” Omission to settle issues.—^Tlie Court is directed to do so, 
and to omit to settle in order tliaf. the ]>aTties may before the trial know to 'what 
points tliey would have to address thcra.selves, is a great iTiTguliirity.(()) At 
the same time, if it appears that tlie necs'ssary j>oints have been raised and 
discussed, the omission to settle issues is not fatal to the trial of the suit.fV) 
The. Cod(^ contemplates the setl.leiiK'nt of issues whether there is a written state¬ 
ment or not, though it is not obligatory on the Court to frame issues if tlie 
defendant mak’e.s no defence.(8) And ■where both partie-s invoked the decision 
of the Court upon a qiU’Stion raised by the ])lpa<liiig.s .and the question was argued, 


(1) Moliiuii CImiide.r v. Kam Kisliiiro, i.'i 
P. L. li. ]42, inn (1875); lm(, smi Miulho- 
persad v. Gajudhar, 31 C. 11J, 118 (1884); 
iti this east', however, it is to bo noted that 
it was not .suggt'sted fhaf. further nvidenco 
was obtainable. 

(2) Gano Tlan '■^awant v. Shi'i Uev 
Ridhesliwar, 4 Horn. i. R. 58 (11)01). 

(3) Dogumber Mittei Khotler Mohan 
Mitter, 2 W. B. 45 (1805). 

(4) Sec B. 11 ns to m judicata in suoh 
caBOB, and Madliavi r. Kalu, 15 M. 2(14 
(1802); Kaloo Kinkur v. Kristo Mungtd, 11 
W. R. 462 (1809). 

(6) Bevan v. Crawford, fi 0. 11. 29. 

(0) Muttayan Chettiar v. Sangili Vira, 
12 C. L. B. 169, at p. 174 (1882); ilalioo 


Rowan Perehad e. dankee I’ershad, II M, 1. 
A. 25, 27 (1800). 

(7) Knlehekallyana v. Kachivij'aya, 12 M. 
I. A. 405 (1869), ospeeially whero the partioH 
well knew what the question between them 
was; Mt. Mitna v. Ryad Ptizl Rub, 13 M. 1. 
A. 57.3 (1870); 15 \V. R. P. 0. 16 ; and this 
procedure has been adopted without obioc- 
tion; Mahomed Basiroollah i>. Ahmed Ah, 22 
W. B. 448 (1874): Rayad Muharainad v. 
FatO-h Muhammad. 22 U. 324 (1804), whero 
the questions though not formally stated in 
the issues had been suffioieni ly open upon the 
pleadings. 

(8) Biutun Gazi v. Tara Prosanna Ohowd- 
hiiri, 11 C. W. N. 871 (1907). 
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it waB held that the judgment upon it was not ultra vires because an issue, was 
not framed embracing the whole question.(l) Where, however, a settlement 
of issues is conBidered nccesBary the case may be remanded on appeal for a new 
trial after settling and recording the points in dispute, ( 2 ) as also where the issue 
does not sufficiently direct the, attention of the parties to the main question to 
be. decided.(3) 

On what fixed. —^In the. first place issues may be. framed on the plaint 
and written statement which arc the pleadings in the Buit.(4) When the issues 
come to be stated wider questions may be propounded.(,')) The Court is not 
l)ound to try the suit in the manner in which the plaint is framed, for its object 
is racre.ly 1,o bring the matter in dispute between the parties before the Court, 
but on the settlement of issues the Judge is to ascertain the question.(G) In' 
fact the issues fixed, and not the pleadings, ought to guide the ]iarties as to pro¬ 
duction of evidence.(7) The real points, however, are often mi.ssed or obscured by 
rile infelicitouB mode of drawing pleadings which sometimoB prevails in the 
Mofussil. And it i.s therefore the duty of the judge to ascc^rtain from enquiry 
of the parties or their pleaders the real poiiiris in dispute between them. A 
Court is not bound down to the language of the pleadings. (8) Ia.sucR, it has 
been said, may be settled e.ven where a plaint discloses no eause of action,(9) 
though a Court has also in .such ease a discretion to reject it. A defendant is 
not precluded from .setting up a defenen which docs not apjiear in his written 
statement.(lO) But the issues raised should not be inconsistent with the plead¬ 
ings. Thus, where, the plaintiff sued alleging a deed purporting to be executed 
by himself to bo a forgery, the Couri. should not admit fhi' inconsistent issue 
whether it was executed under undue influence.(11) The (lourt may also loot 
to interrogatori(!S and contents of doenraonts prodneed, 

■What should be subject of issues. —^As a general rule only siieb averments 
should be made the .subject of issues a,s are essential to .support Ihc cause of 


(!) .Soorjomonoe Dayoe v. Hnddaminii 
Mohapatter, 20 W. H. H77 (1873). 

(2) Bftboo Rewun Porsliftd .1u.nk(‘M Per- 
Hliad, 11 M. I. A. 2!> (18611). 

(3) Oolagappa Chotty v. Aibuthnot, 11. A. 
288 ; 14 B. L. R. 115 (1873); foil. Knverji 
V. Rabal, 19 B. 374, at p. 380 (1890). 

(4) KisBCQ Lall v. T.*Iljcemull, 1 Tnd. .lur. 
N. ,S. .364 (1806). 

(5) See Bra. Kamini Debi v. Aautosh 
Mookerjee, 16 I. A. 159, 182, 163 (1888). 

( 6 ) Arbuthnot & Co. v. Betts, 14 W. R. 
181 (1870). 

(7) Huro Soondureo Dobia v. Ameena 
Begum, 6 W. R. Act X. 72 (1806). 

( 8 ) Apaya v. Rama, 3 B. 210, 213 (1879); 
Moulvie Abdoollah v. Shaha Hujeesooddeen, 
IS W. K. 286 (1871); Mahomed Mahmood v. 
Safar All, 11 0.407 (1885); Modhe v, Dongre, 


B. 609, 614 (1881); Riolbii Prattid v. Lid 
.Saheb, 13 A. 53, 64 (1890), a procediiro 
resembling the old Common Iaw jileading 

ore tenun Tlialcur Rohan v. Thakiir 
Surat, 12 1. A., at p. 50 (1884). 

(9) Man Gobind Sircar r. Umbika Monce. 
16 W. R. 218 (1871). 

(JO) Soondor Naiain «. Shaikh Naindar, 21 
W. R. 467 (1874); Gnngaperahad Sahu v. 
Maharani Boti, 12 1. A. 47, 50 (1884); 
Secretary of State r. Dipchand, 24 (1. 306, 
at p. 309 (1896), whnr»tho objection though 
not taken in the written statement was 
raised in argument. 

(11) Mahomed Buksh Khan v. Hosseini 
Bibi, 16 I. A. 81 (1888); or failed for want 
of consideration, lyyappa e. Ramalahshm- 
amma, 13 M. 546 (1890). 
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action and are denied by the defendant, or as are essential to support a plea and 
are denied by the plaintiff; and mere pieces of evidence which are to be adduced 
to enable the Court to infer the truth of a material statement ought not to be 
made the subject of separate issues.(1) Where a fact is expressly or impliedly 
admitted no issue, of course,arises,nor is proof of that fact necessary. But where, 
the proof given falls short of legal requirements, the more default of a party to 
contest a point which also falls short of an admission will not avail to cure the 
actual want of evidence. (2) If a plaint and its proof lead to particular issues 
the Court should raise them and give relief, provided they do not come by surprise 
on the defendant and are within the scope of and not inconsistent with the plead¬ 
ings.(3) But a plaintiff will not bo allowed to set up one case, and having proved 
another, ask issues to be raised to suit the proof.(4) See, however, notes on 
“Amendment of Issues,” post. If a case not alleged by the plaintiff is 
disclosed on the cv'idence the Court can allow it to be set up, provided a 
.sjiecific issue is raised for it, and the defendant is given an opportunity of 
meeting it.(5) 

Some of the ca.sos which have been cited in this connection are as follows :— 
Suit on lea,se, genuineness of wdiich disputed; (6) suit for Icabulyat; (7) rent; (8) 
muftgage ; (9) account; (10) easement suits ; (11) plaintiff’s suing as partners ;(12) 
.suit against representative of person deceased ; (13) misdescription of plaintiff ;(14) 
misjoinder of defendants ; (16) suit for damage,s, is,sue framed to recover rent; (16) 
.suit for malicious prosecution.(17) 

Where! the, parties accept, issues laid down ley the Court they are bound 


(1) Buell e. Fur/.iuil Alt, ‘i A. H. C. R. 

307 {1H71). 

(2) tilioobun C'hundcr .Slimuo i). Huui Dyal 
.Shamuuto, 14 W. K. 65 (1870). 

(3) Oblioy Churn t>. Woomesh Ohuuiler, 2 
tlyite, 203 (J804); Kishun i'orahivd e. 
Bhovoinut! Ilcen, 1 Agiu, (1800), 47 F. B. i 
lisliau Clumdor r. Bhama Chum Bhutto, 0 
W. K. P. C. 57 (1800); Sharoda Kooinarcoe. 
Mohince Mohun, 20 W. R. 272 (1873); 
Virasvaini tlramhu v. Ayyasvami Graiuini, 

I M. If. C. B. 471 (1803). 

(■1) Ubhoy Churn v. Woume.sh Chuuder, 
{iUpm. 

(.5) Farashiam v, Mhaji, 20 B. 500 (1806). 

(0) Thnki'ui.i'irc ilossoe v. Cloluck Chun- 
der,5W. K. 15i i SOO). 

(7) Eiidha Kishu.i' i'. Goluek Chundor, 11 
W. R. 360 (1809). 

(8) Kutty Bahramauiya i\ Chimia Muttu, 
3 M. H. 0. R. 25 (1860); i’arbooddeen 
Mulliek V. Molaem Biboc, 14 W. R. 149 
(1870); Miss Alaok v. Luchmo Narahi, 17 
W. R. 504 (1872); Shorkoomar Biugh e. 
Cruise, 6 W. R. 105 (1860). 

(9) Musboot Singh v, Mt. Chundor Mashi'o, 


10 W. R. 44 (1871); Nundo Lall Mittor »>. 
ProBiumomoyoo, 10 W. R. 333 (1873); Khoob 
Chuiifl V. Uchul Singli, .S. 1). N. W., 1802, 
p. 87. 

(10) Bykunt Nath Sandyal r. Kalec Churn 
Paul, 17 W. R. 140 (1871); Piansookh Khan 
V. Ramsaii Khan. S. 1). N. W., 1863, p. 300, 
aeuuuut sotlU'd; Kishon Pershad v. Bhow- 
aiiec Dcou, 1 Agra F. B. 47 (1800); Obhoy 
Chum V, Woomesh Chunder, 2 Hyde, 263 
(1864). 

(11) Aehul Mahta v. Rajuii Mahta, 6 0. 
812 (1881); Rajrup Kuor a. Abiil Hosschi, 6 
C. 394 (1880). 

(12) East Indian Railway e. Jordan, 14 W. 
R. 11 (1870), A. 0. J. 

(13) Avul Khadar ». Andhu Sot, 2 M. H. C 
R. 423 (1886). 

(14) Hoorga Narahi v, Birjo Kishoro, 23 W. 
R. 172 (1875). 

(16) Raneo Madhub Lahoree v. Biprodass 
Hey, 15 W. R. 169 (1871). 

(16) Narayan Ganosh v. Hari Ganesh, 13 
B. 884 (1889). 

(17) Baboo Ram Bnddoen v. Sirdar Dyal 
Singh, 17 W. R. 101 (1872). 

3 G 
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by thom.(l) Wlioro a defendant pleaded limitation but placed that issue 
upon the simple fact that he himself had possession for twelve years and upwards, 
which issue was found against him: held it was too lale for the defendant in 
appeal to (jbjcct tliat that finding did not dispose of the issue of 
limitation.(2) 

Order of disposal.—A Court is not under any obligation as to the order 
in which it is to tr)^ the issues which are raised before it, but may dispose of them 
in the way which it considers most likely to conduce to the ascertainment of 
the truth.(3) But issues should be tried separately, and not mixed up together.(1) 
Issues of law may, under the circumstances stated in r. 2, be tried first.(5) 

“Nothing in this rule.”—It was held under the Code of 1859, that if 
both parties appear, issues should be recorded, but if the defendant docs not. 
appear it is not possible to ascertain the points at which the parties ate at variance. 
In such a case a Court does not frame issues, but hears the oases ex jjarte.(6) The 
rule e.vpressly excludes such a case. 

Amendment of issues.—It ■will be observed that the w'ord “ may ” occurs 
in the early part, and the word “ shall ” in the concluding portion of the first 
paragraph of r. 5. The power of amending issues is almost the same as that 
given b)'’ the Common Law Procedure Act, and it has been held that a Judge 
is not bound to make such amendments, except for the puipo.se of more effectually 
putting in issue, and trying, the real question in controversy as disclosed by th(‘ 
plcading.H on either side. In some cases the Courts, in their discretion, have 
gone beyond this, and, where no injustice would be done to either party, have 
illowed issues to be raised on matters which do not strictly come within the scope 
)f the pleadings. The power to allow such amendments is given by the first 
lart of the rule, which give a discretion, and not under the obligatory words of 
■he latter part of the rule.(7) The power which is given to the Court by r. 5 
corresponding with sect. 141 of the Code of 1859) to modify the issues in the 
ouTse of the trial, is meant to enable it to bring out the questions really arising 
)ut of the cuuntcr-averments of the parties. It is not intended that the Judge 
ihould take the case altogether out of the hands of the litigaiit.s and make for 
the plaintiff or defendant a case which he had no intention of making for 
limself.fS) A Court’s power of raising additional issues is co-extonsive with 


(1) Shew Sakoy Lail r. Wajed Ali Khan, 
13 W. R. 205 (1870); Moondur Beebec v. 
dunuoman Perahad, 11 W. R. 277 (1869); 
Seal Chunder v. Tarinee Chunder, 11 W. R. 
!0 (1869). 

(2) Kiato Muhun r. Noyau Tara, 10 W. R. 
!89 (1868). 

(3) Silanath Doas v. Doyadrouath Doss, 
!3W.R.54(1874). 

(4) Uml ika Soonduree v, Woodin, 3 W. R. 
!26 (1800). 

(5) Soo Secretary ol Stale v. Jehangir, 4 


Bom. L. R. 342 (1902), where an applica¬ 
tion to this effect was refused on the ground 
that tho issues uf law and fact wore not 
separate. 

(6) Ameer Ali v. Imamtoddeen, 15 W. R. 
145 (1871). 

(7) Nehora Roy v. Radha Pershad Shigh, 
5 0. 64 (1879). Sec Shamu Patter v. Abdul 
Kadir, P. G, 16 C. W. N. 1109 (1912); 
14 Bom. li. R. 1034 ; 39 I. A. 218. 

(8) Naro Hari v. Anpurnabai, 11 B. 100 n., 
at p. 164 u. (1874). 
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its power of amending plaints, and is subject to the same restrietions. A Court 
therefore was held not authorized by the corresponding section to this rule to 
frame new issues which had the eflect of altering the nature of the suit.(l) A 
permission to a defendant to file a supplemental answer does not entitle him to 
make a new case or raise a fresh issue in contradiction of his former defence.(2) 
Every matter fairly within the scope of the plaint, if important for the decision 
of the substantive diflerence between the parties, should be framed into an issue, 
and the duty of framing them is thrown on the Court in order to render sub¬ 
stantial justice, and to prevent a party suing from being remitted to a new suit, 
when, by a suitable order as to terms upon which amendment shall be made, 
the Court, by framing additional issues, can determine in the existing suit the 
real question in controversy between the parties.{3) 

The rule says “at any time” before decree. But when there has been a 
hearing and settlement of issues, the Court will, ordinarily, not exercise its 
discretionary power to raise a new issue except on clear proof of inadvertence, 
or jnistake, or the discovery of new matters affecting the merits not witliin the 
knowledge of the parties at the date of the former settlement of issues.(4) If 
the Court intends to frame an additional issue, it should do so and then fix a 
day for the further hearing upon such issue. It should not merely record its 
intention to do so and leave the actual framing for the time of giving judgment .(.0) 
A pla int has been amended in first appeal,und the suit remanded for the determina¬ 
tion of a fresh issue arising upon such amendment.{6) The form, however, of 
a .suit may not allow of particular rights being declared in it.(7) An amendment 
may be set aside in appeal.(8) 

Although, under certain circumslances, a Judge at a trial may allow amend¬ 
ments or raise issues other than those settled, yet when a Judge at the settlement 
of issues, has refused to raise a certain issue, that question ought not to be re¬ 
opened at the trial, and the Judge at the trial ought not to modify the issues 
so as to re-open any question which the Judge settling the issues has decided.(9) 
When a Judge transfers a case to hi,s own file he is at liberty to amend the issues 
lirst laid down, and to frame additional issue.s, and to go into tlu^ whole case, 
except upon any question upon which there has been a judicial finding. (10) The 
first part of cl. (1) of r. 5 leaves it in the discretion of the Court to frame such 


(1) Narayan Gauosh v. Hari Gaiicsh, 13 B. 
It(j4 (IHSil); but Buo observationB at p. BI4, 
ill .Modlie r. Ilongre, 5 B. 609 (1881); and 
aa to amondmenta of plaints, aoo notes to 0 . 
VI. r. 17. 

(2) Douglas i’. > I'i lector of Benares, 5 M. 
I. A. 271 (1851). 

(3) Kishen rcrahail v. Bhawenee Deon, 
1 Agra, F. B. 46. 

(4) Baboo Lall v. Ram Narain, Coryton, 
8 n. (1865). In Bolye Mcah v. Khotoo Gorai, 
20 W. R. 208 (1873), amendment was allowed 
after all tho ovidenoe had been taken. As to 
now matter turning up during trial, ace Aga 
8 yud Saduok v. Hudjoe Jaukariah Mahomed, 


2 Ind. Jur. N. S, 309 (1867). 

(5) Kamul Kaminoo V. Obhoy Churn Glioac, 
15 W. K. 151 (1871); Sreehurreo Mundul e. 
Judoonalh Ghoae, 10 W. R. 169 (1868). 

( 6 ) Abdul Kadar v. Mahomed, 15 M. 15 
(1890). 

(7) Amcoroonissa Khatoon v. Abedoonissa 
Khatoon, 21. A. 87, 112 (1876). Sec Sharoda 
Koomarco v. Mohinco Mohun, 20 W. B 272. 

( 8 ) Narayan Ganeah v, Hari Ganesh, 13 B. 
664 (1889). 

(9) Bolye Chund Sing v. Moulard, 4 C. 672 
(1878). 

(10) Tarueknath Mookerjoo v. Gourco 
Churn Mookorjoc, 3 W. R. 147 (1866). 
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additional issues as it thinks fit; but the latter part makes it imperative to frame 
such additional issues as may be necessary for determining the matters in 
contr<)versy.(l) 


Appellate Courts,—In appeal the case should be dealt with not on the 
mere wording of the plaint, but on the issues settled for trial, and the manner 
in whieJi tlie case was tritxi by the first Clourt.(2) A ground of defence, wdiicli 
was not taken in the written statement nor made the subject of issue, was not 
allowed to be argued.(3) Where issues have not been settled, but tlie judgment 
states the points for consideration which appear to have been raised by tlie 
])arti('s, then these points have been taken as the issu('s.{4) Where a new 
issue is raised in the Appellate Court, it should be done in such a way as to 
give the parties the fullest opportunity of producing evidence upon it.(6) See 
0. XLI. IT. 25, 20. 


6 . Where the parties t(i a suit are agreed as to the 

question of faet or of law to be decided 
law may by agreement between tlieiu, they iiiay stB.te the same Jii 
iHUM****^ *" issue, and enter into an 

agreement in writing that, upon the fincb'ug 
of the Court in the affirmative or the negative of such 

issue,— 

(a) a sum of money specified in the agreement or to he 
asceidained by the Court, or in such maimer as the 
Court may direct, shall be paid by one of the parties 
to the other of them, or that one of them he declared 
entitled to some right or subject to some liability 
specified in the agreement; 

(h) some property speeffied in the agreement and in dispute 
in the suit shall be delivered by one of the parties 

to the other of tliem, or as that other may direct; 

or 


(1) Shamu Fatter v. Abdul Kadir, P. C., 
Ki C. AV. N. 1000 (1012); 14 Bom. L. K. 
1034; 391. A. 218. 

(2) fiajab Kup Siagh v. Raui Baisiii, 11 
r.A 149, at p. 166 (1884); 7A.1. 

(3) Mouug Hmoun Htaw v. Mah Hpwah, 
11 1. A. 100, at p. 120 (1884); 10 C. 777; and 
ice Funchanan Boy v. Troylucliu Mohineo, 14 
W. B. 4G8 (1870) [departure from case made 
n Lower Court], 


(4) Uuuga Fersbad S'ahu t>. Maharaui Bibi, 
121. A 47,50 (1884). 

(6) Latoo Mundul v. Bhoubun Mobuu, J 7 
VV. E. 3G1 (1872); Rain Persaud Dutt v. 
Krishto Mohun Shaw, 18 W. B. 297 (1872); 
Mahomed Basid v. Jadoo Mirdha, 20 W. B. 
401 (1872); but the party should move tho 
Court to allow him to give evidence: Eshan 
Chunder v. Shaikh Dhonaye, 11 W. B. G1 
(IBGO). 
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(c) one or more of the parties shall do or abstain from doing 
some particular act specified in the agreement and 
relating to the matter in dispute. 

7. Where the Court is satisfied, after making such inquiry [s. I5i.j 
r-,...* If fi. * as it deems proper,— 

Agreement was executed (^) til&t tii6 ^r66in6llt w&s 
in good faith, mjt pn>- ][,y parties, 

nounce judgment. ,, , ^ ’ i, 4. i • i 4. • 

( 0 ) that they have a substantial interest in 

the decision of such question as aforesaid, and 

(c) that the same is fit to be tried and decided, 

it sluill proceed to record and try the issue and state its finding 

or decision thereon in the same manner as if the issue had been 

framed by the Court; 

and shall, upon the finding or decision on sucli issue, 
pronounce judgment according to the terms of the agree¬ 
ment ; and, upon the judgment so 'pronmmced, a decree shall 
follow. 


duly executed 


Agreement to state issue.—These rules deal with the staling hy consent 
of a special issue in a suit, whilst 0. XXXVI. deals with proceedings without 
suit on the agreement of the partie.s.(l) These rules provide for what may be 
called the adjustment or compromise of a suit, not absolutely, as does 0. XXIII. 
r. 3, but contingently on the opinion of the Court on certain issues of fact or law 
submitted to it.(2) Upon the. finding of that issue the adjustment or com¬ 
promise becomes absolute, and when it doe8,the duty of theCourt is to pronounce 
judgment.(3) The word “ may ” in the corresponding section to r. 7 meant 
“ shall,” and the Court was bound to give judgment according to the agreement, 
even though specific performance of it might ordinarily be refused. (4) In a case 
decided under the Code of 1859 the defendants filed a regular appeal. The 
respondent objected that no appeal would lie, as both parties had entered into an 
agreement in writing to abide by the determination of a single issue set forth in 
the agreement, and which had been decided against the appellant. It was held 
that the Lower Court’s decision on an issue so determined by agreement, could 
not be contested in the appeal which was dismissed.fS) These rules deal with 
a question beiii;.’ referred to the finding of the Court. But where the question 
of fact was referred ( 0 the finding of a Commissioner, it was held that the principles 
laid down in these rides were applicable, and that the defendants were estopped 


(1) See cases in notes to 0. 34, rr. 1-8, 
Annual Practice, 1905, p. 449, and rr. 235- 
239. 

(2) Goculdas v. Scott. 16 Bom. 202, 216 
(1891). 


(3) Ib. 

(4) Ib. at p. 216. 

(5) Hadee Alee v. Khorshed Bognm, 
S. U. N, W. 1861, p. 3.35. 
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from impugning t.lie decree given by tbe Court in accordance witli tlie finding 
of tlie Conunissioner.(l) In the absence of such an agreement fbe Court 
cannot go outside the allegations in the plaint to decide an issue as to 
whether the plaint discloses a cause of a<ition.(2) 

(I) Biiliir J)a8 (.'Imckravarti ii. Nobin (2) Ksiiitish c. Osmond Booby, 39 (t 587 
Chundor J’al, 29 ('. 30« (HtOl); R. e., 0 (1912); i5 0. W. N. 510. 

0. W. N. 121. 



ORDEE XV. 


Disposal of the Suit at the first Hearing. 


1. Where at the first hearing of a suit it appears that [s. 152.] 

„ . the parties are not at issue on any question 

Parties not at issue. ^ t t , ^ 

01 law or of tact, the (Jourt may at once 

pronounce judgment. 


Parties not at issue.—-Tliis rule corresponds wit.li sect. 144 oI tlio Code of 
18.59, and 152 of the last Code. If the defendants voluntarily appear in Court and 
confess judgment, no .summons is neees,sary for their appearance, and the Court 
may at once give judgment for the pliiintiffe.(l) When the plaintiff sues the 
right person, hut serves the, summons on another person of a similar name, who 
.appears and denies liability, the suit should be dismissed with oost.s.(2) 


2. Wliere tliere are more defendants than one, and any one fs. 163.! 

One of several defend- of the defendants is not at i.ssue with the 
ants not at issue. plaintiff on any question .of law or of fact, 

the Court may at once pronounce judgment for or against 
such defendant and the suit shall proceed only against the other 
defendants. 

One defendant not at issue. —In an action commenced against .several 
joint debtors, judgment recovered against one of them who admit,s ihe cl.aim 
does not bar the further prosecution of the suit against the others,(3) 


3. (1) Where the parties are at is.sue on some quc.stion of [s. 164.] 

law or of fact, and issues have been framed 
a les a ssue. Court as hereinbefore provided, if the 

Court is satisfied that no further argument or evidence than 
the parties can at once aMwe is required upon such of the 
issues as may he sufficient for the decision of the suit, and that 
no injustice will result from proceeding with the suit forthwith, 
the Court may proceed to determine such issues, and, if the 
finding tht-’'*on is sufficient for the decision, may pronounce 
judgment accordingly, whether the summons has been issued for 
the settlement of issues only or for the final disposal of the suit; 

Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are present 
and none of them objects. 

(1) Bank of Bengal v. Currie, 3 B. L. R. Bank v. Mahomed Ibrahim, 4 B. 619 (1880). 

40.3; B. c„ 12 W. R. 432 (1809). (.3) Dirk i). Dhunji, 2.3 B. 378 (1901). 

(2) London, Bombay and Mediterranean 
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(2) Where the finding is not sufficient for the decision, the 
Court shall postpone the further hearing of the suit, and shall 
fix a day for the production of such further evidence, or for such 
further argument as the case requires. 

Determination of issue.- -A .Judge cannot dispose of a suit at the first 
hearing if a party appears and objects to the adoption of that procedure.(1) 
When a summons has been issued for the settlement of issues only, a Judge should 
not proceed and try the cause unless under the circumstances laid down in 
this rule, for otherwise he might preclude a party from adducing evidence in 
support of his case; (2) but if the evidence adduced is decisive of the matter in 
dispute, then the Judge may dispose of the cause, unless either of the parties 
distinctly objects and asks for time to produce evidence in support of his case.(3) 

In the under-mentioned case (4) the Privy Council observed; “ Before 
entering upon the particular questions raised by this appeal, it may be right 
to observe, tiiat the Courts in India, in disposing of the case, were bound to 
proceed as tlie High Court appears to have proceeded, upon the facts alleged 
by tlie plaint, and upon the assumption of the truth of those facts. When a 
plaintiff, on certain alleged facts, asks relief, and is unable to obtain a trial of the 
facts, and a hearing on the facts that he may establish, by reuson of the con¬ 
clusions of law which the Judge forms on the case in its then condition, justice 
requires that the Court should proceed upon the plaintiff’s allegations. The 
case must be determined as if it had arisen on a demurrer to a pleading or to 
evidence where such procedure exists. Courts cannot be justified in refusing 
to allow cases to go to proof upon any other assumption than that the facts 
alleged are capable of proof, and are proved. This assumption of the truth 
of the facts alleged must, however, bo limited to the consideration of the legal 
effect of the facts alleged upon the bars raised against the trial of those facts.” 


4 . Where the summous has been issued for -the final 
Faili/re to produce disposal of the suit and either party fails 
evidence. without sufficient cause to produce the 

evidence on which he relies, the Court may at once pronounce 
judgment, or may, if it thinks fit, after framing and recording 
issues, adjourn the suit for the production of such evidence as 
may be necessary for its decision upon such issues. 

Failure to produce evidence. — ^It was held under sect. 145 of the. Code 
of 1859, which corresponds to this rule, that although a case may have been 
set down for final disposal, yet if it be a ease in which further evidence is required, 
the Judge is bound to adjourn the case, unless he is satisfied that the plaintiff 
has, without sufficient cause, failed to produce his evidence.(6) 


(1) Krishnabhupati v. Rama Marti, 16 M. 
198 (1892). 

(2) Jeowun v. Goolab Khan, I N. W. P. 
147 (1869). 

(3) Soorendro Fershad v. Jagobundho, 22 
W. R. 426 (1874). 

(4) Nuzur Ally v. Ojoodhyaram Khan, 10 


M. I. A. 640, 662,663 (1866). 

(6) Moonshee Synd Ameer All v. Baboo 
Hun Bahadoor Singh, 7 W. R. 84 (1867). 
See Bai Kashibai t‘. Shidapa Annapa, 37 
B. 682 (1913) (ease should not bo adjourned 
for production of further evidence after the 
hearing is closed). 



OEDEE XVI. 

Summoning and Attendance of Witnesses. 

1 . At any time after the suit is instituted, the parties may fs. 169 .] 
Summons to attend to application to the Court, or to such 

give evidence or produce office]’ as it appoints in this behalf, summonses 
documents. persons whose attendance is required either 

to give evidence or to produce documents. 


Summons on witness.—Where the. evidence of a witne.ss or tlie production 
of i. document ia material to a party’s case, it ia his buaineBR to move tlie Court 
1,0 lake the necessary steps in the matter.(l) Application for summonses miglit 
under th(^ last Code he made at any time before the day fixed for settlement or 
dispo.sal a.s the ca.se may be.(2) To these the party was entitled as of right,(3) 
unless the application was not a bond fide one but made with the desire of obstruct¬ 
ing the course of Justice ; (4) the Court having an inherent power to prevent the 
abuse of its procedure.(6) Now the application may be made at any time after 
the suit is iustituted. The circumstance that the application is made at a late 
stage is no ground tor refusing it, though the Court may, when the case is heard. 


refuse to adjourn the hearing.(6) 

(!) Nobin Chunder Roy v. Anungo Mun- 
jnroo, 23 W. R. 83 (1874), whoro tlio Court 
added that parties who have the benefit of 
legal advice ought to be left to manage their 
own cases without interference from tho 
Court- 

(2) Bai Kali v. Alorvkh Pirbhai, 16 B. 86 
(ISBO). 

(3) Ib.; Kaji Ahmad v. Kaji Mahamad, 9 
B. 308 (1884); Gora Chand Ghose v. Eaj 
CoomarPoss, .6 W. R. Ill (1866); Ram Phul 
Pandoy v. Wat ■’ Ali Khan, 14 W. R. 66 
(1870). Under the 1 ode of 1869 the Court had 
very little, if any, discretion at all in tho 
matter, and tho present as well as tho last 
Code show there is none except where there is 
abuse of proooduro : boo Rajendro Narain v. 
Rajah Kumud Narain, 3 0. L. R. 669; as 
regards exemption from giving ovidonoo in 
Court, soc B. 401. 

(4) Ram Phul Pandey v. Wahod Ali Khan, 
supra. 


( 8 ) Scot. 161. Cf. 267, Cr. Cr. Code j 
though there was no express provision of tho 
same character in tho last Code, tho matter 
might have been dealt with under the in¬ 
herent power stated, 

( 6 ) Kaji Ahmad v, Kaji Mahamad, 9 B. 
308 (1884); Abdool Kadir v. Shaikh Abin 
Mirdha, 24 W. R. 290 (1876). Under the 
Code of 1869 the Court had a discretion 
to refuse summons if the application was 
made at a time which apiwared to render 
it impossible that the witnesses should be 
brought: Rajt'ndro Narain w. Rajah Kumad 
Narain, 3 C. L. R. 669 (1878); Indro 
Chunder v. Dunlop, 9 W. R. 630 (1868) j but 
see Brojo Nath Mookhopadhya v. Pretop 
Chunder, 22 W. R. 296 (1874); and now the 
Court should issue summonses at the appli- 
canPs risk, and unless proper cause is shown 
refuse to adjourn tho hearing if the witness ia 
not in attendance; Bhagwat Das e. Debt Din, 
16 A. 218(1894). 
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Wliere the party Iiad himself originally undertaken to bring the witnesses 
it was lield tliat his failure to do so was no sufficient reason for depriving the 
party of his right to liave subpoenas issued, although it might be a reason for 
not waiting for them if the plaintiff’s case had been in other respects finished 
before tliey could be examined.(1) In fact the question whether a Court should 
issue a summons or should adjourn, are two entirely distinct matters.(2) The 
Court has, except in cases of manifest abuse of procedure, no discretion to refuse 
an application for summons. Even after issues have been fixed or the hearing 
lias commenced, the Court must grant summonses if applied for, Ihough it may 
inform the party applying that it does not intend to adjourn the hearing for the 
attendance of the witness. For it might happen tliat the hearing was not con¬ 
cluded before the witness appeared and that it would be right to hear the witness 
so summoned ; (3) and a Court cannot tell beforehand what moans a party may 
have for facilitating the attendance of his witnesses.(4) If the Court wrongly 
Ti'fuscs summons the High Court may interfere in revision.(5) H summons 
has been granted and the witness docs not appear, the Court will proceed unless 
an application is made to adjourn. And it will not grant this unless good cause 
is shown. The Court has a discretion cither to issue a second summons when the 
first fails, or to take stronger measure..s, as to which see 0. XVI. rr. 10-12,17, IB. 
It is, however, the business of the party to move the Court to do what is necessary 
for his case.(6) Wlien, however, a witness has been summoned to give evidence 
in a case which is not reached, it is not necessary to issue a fresh summons to 
the witness. He need only be warned that his attendance, will be, required on 
the day to which the hearing of the case may be postponed.(7) The question 
of the issue of summons must also be distinguished from the question whether 
a party will be allowed to supplement his evidence after his case has been 
closed.(8) 


2. (]) Tlie party applying for a summons shall, hefore the 
Expenses of witness summons is granted and within a period 
to be paid into Court on to be fixed, pay into Court such a sum of 
applying for summons. money as appears to the Court to he sufficient 
to defray the travelling and other expenses of the person 
summoned in passing to and from the Court in which he is required 
to attend, and for one day’s attendance. 


(1) Pandurang Anpaiv. KoBhavji Jadhavji, 
n B. 742 (1882). 

(2) Abdooi Kadir v. Shaikh Abia Mirdha, 
24 W. R. 290, 291 (1875). 

(3) Bai Kali v. Alarakh Pirbhai, IS B. 80 
(1890); Krishna Chum Baisakh v. Protob 
Chunder Surma, 7 0. 660, 566 (1881) [Court 
should not refuse application merely because 
in its opinion the witness cannot be present or 
document cannot bo produced before termina¬ 
tion of t he trial. The application may in the 


event prove fruitful]. 

(4) Seo Kaji Ahmad v. Kaji Mahainad, 9 li. 
308, at p. 310 (1884). 

(5) Ib. 

( 6 ) Dowlut Mundur v. Omrao Singli, 14 
W. R. 336 (1870). 

(7) Subharayadu v. Chonohnramaya, 24 
M. 200 (1900); Vijayaraghavn v. Komar- 
appa, 22 M. L. J. 409 (1912). 

( 8 ) Syud Abdooi Ali v, MuHick Sudderood- 
deen, 14 W. R. 493 (1870). 
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(2) In determmi'ng the amount payable under this rule, the 
^ Court may, in the case of any person summoned 

to give evidence as an expert, allow reasonable 
remuneration for the time occupied both in giving evidence and in 
performing any work of an expert character necessary for the 
case. 


(3) Where the Court is subordinate to a High Court, regard 
shall be had, in fixing the scale of such 


Scale of expenses. 


behalf. 


expenses, to any 


rules made 


in 


that 


Expenses of witnesses.—See sect. 151 of Act VIII. of 1859. Before a 
witnosa is summoned, a sufficient sum for his expenses in going to and from 
tlie Court and for one day’s attendance must be deposited in Coiut.(l) It 
was in an early ca.se (2) lield tliat tlie sum fixed must have reference to the travelling 
expen.ses or other charges of a similar nature; and where a witness who had 
incurred no expense in travelling asked for eonipensation for loss of time the 
application was refused. A party need not pay any more into Court until it 
has fixed what is reasonable.(3) Once sworn, a witness must give his evidence 
even though his expense,s have not been paid. But ho does not cease on that 
ac'count to be under the protection of the Court, and he is entitled to be paid 
his expenses though he has not applied for them before giving his evidence.{4) 
The provisions relating to the payment of witnesses no doubt contemplate that 
the expenses should be paid by the party who asks the Court to summon the 
witness before ho gives his evidence, but they do not declare that unless this is 
done the Court has no power to require their payment. They are intended for 
tlie benefit of the person summoned, and there is nothing in them to protect the 
party who asks the Court t o issue a summons from his liability to pay the expenses 
of the witness if the Court per incuriam, or in order to save delay, issues the 
summons without seeing that the party applying for it diseharges the duty 
imposed on him by law. If he partially fails in such duty, and deposits some 
part, but not the whole of the oxpen,ses, the Court may require him to pay a 
further sum, and may levy the amount summarily from him. There is no reason 
why the party should be in a bettor position when he fails to deposit any part 
of the expenses, or if the witness has given his evidence than if he has not done 
so. (5) A Court while bound to fix a reasonable amount to defray the expenses of a 
witness may allow only travelling expenses and charges of a similar nature not 
including conrj“^nsation for loss of time. It may be a question whether this is 
in all cases sufficient. The case of expert witnesses is, however, recognized as 
exceptional, and tl e section has been amended to allow of a fee to such a 
witness. 


(1) See Saran v. Biswas, 6 W. R. S. 0. W. R. 127 (1868). 

Ref. 8(1860); as to farther expenses, seer. 4. (4) London, Bombay & Mediterranean 

(2) Nawab Nazira v. Prosono Narain, 2 Bank v. Mahomed Ibrahim, 4 B. 019 (1880). 

Hyde 2.60 (1864). (C) Voloti Chenchuramaya v. Annamraju 

(2) Mohan Mandur r. Brij Bhookan, 9 Narasirahayya, 17 M. L. J. 435 (1907). 
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3 . The sum so paid into Court shall be tendered to the 
Tender of expenses to person summoned, at the time of serving the 

summons, if it can be served personally. 

Tender of expenses to witness. —Act VIII. of 1859, sect. 151. After 
the list of witnesses have been filed and cost of service, etc., deposited,' the 
Court’s officers, and not the party, are responsible for the service and return 
of process.(l) 

4. (1) WJwre it appears to the Court or to such officer as 
Procedure where In- it appoints in this behalf that the sum paid 

sutficient sum paid In. Court is not sufficient to cover such 

e.s’penses or reasmiahle remuneration, the Court may direct such 
further sum to be paid to the person summoned as appears to be 
necessary on that account, and, in case of default in payment, may 
order such sum to be levied by attachment and sale of the moveable 
property of the party obtaining the summons ; or the Court may 
discharge the person summoned without requiring him to give 
evidence; or may both order such levy and discharge such 
person as aforesaid. 

(2) Where it is necessary to detain the person sunmioned 
Expenses of witnesses a longer period than one day, the Court 
detained more tbsn one may, from time to time, order the party at 
whose instance he was summoned to pay 
into Court such sum as is sufficient to defray the expenses of 
his detention for such further period, and, in default of such 
deposit being made, may order such sum to be levied by attach¬ 
ment and sale of the moveable property of such party; or the 
Court may discharge the person summoned without requiring 
him to give evidence ; or may both order such levy and discharge 
such person as aforesaid. 

Levy and discharge. —Under the present section the Court can both 
order a levy and discharge. Under sect. 1.57 of the Code of 1859, the powers 
given were alternative.(2) 

5 . Every summons for the attendance of a person to 
Time, place and pur- evidence or to produce a document shall 

pose of attendance to be specify the time and place at which he is 
specified in summons. required to attend, and also ’whether his 


(1) Mt. MuBBitee Khanum v Hookoom of the eection it was held that no action for 

Bibee, 15 AV, R. 88 (1871). the expeiwcB of a witness will lie: Saran v. 

(2) See Bijoykiahen v. Joykishon, 12 W. R. BiswaR, 5 W. R. S. 0. Ref. 6 (186fl). 

430 (1869), In consequence of the prorisionB 
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atteadance is reijuired for the purpose of giving evidence or to 
produce a document, or for both purposes; and any particular 
document, which the person summoned is called on to produce, 
shall be described in the summons with reasonable accuracy. 

Summons to give evidence.— Sect. 152, Act 'VIII. of 1859. A written 
summons distinctly describing the nature of the document required must be 
issued on a party required to produce it ; a verbal order to his pleader is not 
such a summons as is contemplated by law, and is not sufficient.(1) 

6. Any person may be summoned to produce a docu- |s. 164.] 
Summons to produce meut, without being summoned. to give 

document. evidence ; and any person summoned merely 

to produce a document shall be deemed to have comphed with 
the sununons if he causes such document to be produced instead 
of attending personally to produce the same. 

7. Any person present in Court may be required by the Is. 166 .] 

Power to require per- Court to give evidence or to produce any 

sons present in Court document then and there in his possession or 
to give evidence or ^ 

pror/ucc cfocumont. pOWW. 

8. Every summons wnder this Order shall be served as [s. 166.] 

, nearly as may be in the same manner as a 

Summons how served. ■' j irji. i 

summons to a delendant, and the rules m 

Order V. as to proof of service shall apply in the case of all 

summonses served under this rule. 

Summons, how served. —Act VIII. ol 1859, sects. 154-157. The Code 
()11859 contained separate sections dealing with service of summons on a witness. 

The rules of service both in the last as under the present Code arc assimilated 
to those refevring to service on defendants, as to which sec rules dealing with 
same. 


9 . Service shall in all cases be made a sufficient time before ls> til] 
Time for serving sum- the time specified in the summons for the 
attendance of the person summoned, to allow 
liim a reasonable time for preparation and for travelhng to the 
place at wliicii his attendance is required. 

Time for service.—The provision in this rule is one in favour of the witness, 
and for enforcing diligence on the party; it docs not give to the Courts any 
discretion as to granting or enforcing summonses in consideration of their being 
applied for at a late period. If, however, there has been delay, the Court may 
refuse to adjourn the case for the attendance of the witnesses. (2) 

(1) Dourgamouee Dossce v. Beiiodu Moneo (2) Eaji Ahmed v. Kaji Mahunad, 9 B. 

Dosscc, W. B. 1804, p. 104. 308, 310 (1884); see notes to r. 1, atUe. 
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10 . (1) Whefi'e a person to whom a summons luis been issued 
Procedure where wit- either to attend to give evidence or to produce 
neas fails to comply a document jails to attend or to froduce the 
with summons. document in compliance with such summons, 

the Court shall, if the certificate of the serving-ofiicer has not 
been verified by affidavit, and may, if it has been so verified, 
examine the serving-officer on oath, or cause him to be so 
examined by another Court, touching the service or non-service 
of the summons. 

(2) Where the Court sees reasm to believe that such evidence 
or production is material, and that such person has, without 
lawful excuse, failed to attend or to produce the document in com¬ 
pliance until such summons or has i'litentionally avoided service, it 
may issue a proclamation requiring him to attend to give evidence 
or to produce the document at a time and place to be named 
therein ; and a copy of such proclamation shall be affixed on the 
outer door or other conspicuous part of the house in which he 
ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, 
or at any time afterwards, the Court may, in its discretion, issue a 
warrant, either with or without Imil, for the arrest of such person, 
and may make an order for the attachment of his property to 
such amount as it thinks fit, not exceeding the amount of the 
costs of attachment and of any fine which may be imposed under 
rule l.J: 

Provided that no Court of Small Causes shall make an oj der 
for the attachment of immoveable property. 

Absconding witness.—This section correspondB with sect. 159 of (Jode of 
1859. The words in first paragraph, “s/ioH . . . by onoJ^er GVurJ,” were inserted 
in this section in the last Code by sect. 16, Act VII. of 1888. The present section 
has been reoonstructed and the penultimate paragi-aph omitted. 

If the return of service has not been verified, the Court must examine the 
serving-officer on oath. In other cases it has a discretion. See notes to r. 12. 
Before issuing a proclamation,the Judge must satisfy himself whether the o videnc 
of the witness is material, and that there is no excuse for non-attendance, or that 
he is keeping out of the way. Both these conditions must be fulfilled, and then 
the Court can act under this section and let the case stand over.fl) When the 
return of service is made on the day of trial, the party is entitled,I;o some time to 
prove that the evidence is material, and that the witness is keeping away.(2) 


(J) Bhubun Moyeo v. Kishoree Dossee, 6 13 w. R. 416 (1870). 

w. It. 235 (1886); Ajootlhya Doss v. Bibce (2) Prom Chand Roy v. Becharam, 6 W. R. 
JliBiim, 15 W. It. 176 (1871); Kaleo Dasa 126(1866). 

ChuolcTlmtty r. EHhan Cbuader Chatlorjoe, 
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Inasmuch as the Judge is given a discretion, he is not bound to act on an applica¬ 
tion, hut the discretion must he exercised in a reasonable manner.(1) Where 
the conditions mentioned exist the Judge should not refuse an application unless 
it appears that the apjdicant is not entitled to the assistance of the Court either 
by reason of having aided in or connived at the absconding of the witness, or of 
having otherwise placed himself in such a position that it would be inequitable to 
grant it.(2) If the Com't refuses to issue process, it is advisable that it should tell 
its reasons for such refusal. (3) It is for the party to produce his evidence, or, at all 
events, to exhaust all the means that the law gives him for its production. He 
should, tlioi cf ore, it was held, on the expiry of the proclamation, apply for attach¬ 
ment. If he does not, but goes to trial upon the evidence which he has succeeded in 
getting, the Court must decide the case upon the evidence before it.(4) The thhd 
clause is new, and gives the Court power to issue a warrant with bail instead of 
compelling a witness, as was formerly the case, to submit to the humiliation of 
production in custody before he could obtain an order for his release. 


11. Where, at any time ajter the attachnieut of his property, 
U witness appears, such person appeara and satisfies the Court,- 
attachment may be with- . (a) that he did not, without lawful excuse, 

fail to comply with the summom 
or intentiotmlly avoid service, and, 

{b) where he has failed to attend at the time and place named 
in a proclamation issued under the last preceding rtde, 
that he had no notice of such proclamation in time to 
attend, 

the Court shall direct that the property he released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinlis fit. 


12. The Court may, where sueh person does not appear. 
Procedure if witness Dr appears but fails so to satisfy the Court, 
fails to appear. impose upon him such fine not exceeding five 

hundred rupees as it thinks fit, having regard to his condition 
in life and all the circumstances of the case, and may order 
his property, or any part thereof, to be attached and sold or, if 
alre^y attached under rule lu, to be sold for the purpose of satis¬ 
fying all cosi,' of such attachment, together with the amount of 
the said fine, if any : 

Provided that, if the person whose attendance is required 


(1) Porau Chnncler v. Gopccuath Singh, (3) Oaocr Mahomcil v. Bydnath, 5 W. R. 

8 W. B. 1)06 (1807). Act X. 6 (1866). 

(2) Eajoo Singh v, Balgobincl, 1 W. K. 26 [i) Luchmnn Singh v Chokowroo Singh, 

(1864); Bco also Shaikh Jafur v. Gooroo 26 W. B. 164 (1876). 

Penshad, 3 W. R. 07 (1800). 


[s. 169.] 


[s. 170.] 
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pays into Coui’t the costs and fine aforesaid, the Court shall 
order the property to be released from attachment. 

Nazir’s Report. —The Nazir’s report of service of sunimons, or issue of 
proclaitiation, is suliioient to admit of the Court taking steps to enforce tlie 
attendance of a witness, hut when the Court proceeds to impose the penalty, 
the serving-officers should ordinarily he examined and cross-examined on oath.(l) 

Sales. —Such sales require confirmation hy the Court.(2) 

Appeal. —No appeal lies from an order reh-asing property from an attaeli- 
nient under this provi8<».(3) 


13. The ‘pruviswm iviih reijard to the attachment ami mle of 

mo'uertu in the execution of a decree shall, so 

MuSc of attachment. r t i j j j 7 

far as they are afpltcaole, be deemed to afply 
to any attachment arid sale under this Order as if the person whose 
■property is so attached were a jutlfjnmil-debto‘r. 

14. Subject to the 'pnwisions of this (lode as to attendance 

Court may of its own apparaiice. and to any law for the 

accord summon as wit* tittle being in force, where the (Jourt at any 
nesses strangers to suit. thinks it necessary to examine any person 

other than a party to the suit and not called as a witness by 
a party to the suit, the Court may, of its own motion, cause 
such person to be summoned as a witness to give -evidence, or 
to produce any document in liis possession, on a day to be 
appointed, and may examine him as a witness or require him to 
produce sucli document. 


15. Subject as last aforesaid, whoever is summoned to 
Dufy of persons sum- appear and give evidence in a suit shall 
moned to give evidence attend at the time and place named in the 
or produee doeument. summons for that pul'pose, and whoever is 
summoned to produce a document shill either attend to produce 
it, or cause it to be produced, at such time and pjace. 


(1) Jte Nilkaiit Bhuttacharjeo, 18(i4, W. B. (2) Badii Prasad v. Tej JSingli, 33 A. 08 

Mibc. y i but Bcc now 0. XVI. r. I0» where a {1910). 

discretion is given whcie the certificate has (3) Badri Prasad t*. Tej Sin gh , 33 A. 08 

been verified, (1910). 
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16. (1) A person so summoned and attending shall, unless [•. 178.] 
When they may de- the Court otherwise directs, attend at each hear- 
ing until the suit has been disposed of. 

{:i) On, the apflication of either party and the payment 
through the Court of all necessary expenses {if any), the Court may 
require any person so summoned and attending to furnish security 
to attend at the next or any other hearing or urttil the suit is dis¬ 
posed of and, in default of his furnishing such security, may order 
him to be detained in the civil prison. 

Departure of witnesses.—This section in the last Code got rid (1) of a 
difficulty felt in an early case,(2) in which it was held that when a case was 
adjoui'ned for further ieuiring before the witnesses had been examined, the Coiut 
could not bind them down to attend again. The provi.slon is now still furlhej’ 
simplified, and power is giv(!u to (mforce attendance by taking a recognizance. 

As to the recall of a witness, see 0. XVIIl. r. 17. 


17. T/w provisions of rides }<) to !■> shall, so far as theyini.i.iH 
Application of rules 10 are. applicable, be deemed to apply to any^^^^*^* 

person who having attended in coinpliance with 
u suinmoiLs, (leparts, without lauful excuse, in contravention of 
rule Hi. 

« 

18. Where any person arrested under a warrant is brought [s. 174, 

Procedure where wit- the Court in custody and enrmot, owing‘**‘®"*- 

ness apprehended cannot to the absence of the parties or any of them, 
document give the evidence or produce the document 

which he has been summoned to give or pro¬ 
duce, the Gom't may require him to give reasonable bail or other 
security for his appearance at such time and place as it thinks 
fit, and, on such bail or security being given, may release him, 
and, in default of his giving such bail or security, may order him 
to be detained in the civil prison. 

Enforcement of attendance.—Every Court is bound in justice to render 
all reasonable ansi,stance to a party to enforce the attendance of his witnesse8.(3) 

It is, however, the duty of the parties themselves to move the Coui’t when their 


(1) See O’Kinealy, Civil Pro. Code, a. 173. properly, and not so as to encourage witnesses 

(2) VonUatappa v. Fapammah, 5 Mad. erading attendance: Saroda Boasoc^;. Buioda 

H. C. R. 132 (1870). Kant Boy, 5 W. R. Act X. 49 (1886); Ozeer 

(3) Nilmom e Banerjcc v. Shurbo Mongola, Mahomed v. Bydnath, 5 W. R. Act X. 6 

6 W. K. 14(1866). Though the Court has been (1866). Cf s. 168 of the Code of 18C9. 
given a discretion, it should bo oxercisod 

3 u 
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I . ; ; 

wituesaes do not appear.{l) Thia rule ia of a penal character, and iti provisions 
must be strictly complied with.{2) Due service of sumraons ia tlie foundation 
for an order under thia rule ; and, therefore, if the summons has not been duly 
served, the power under this rule ia not exerciseable.(3) Tlie rule contemplates 
the ease of a jicrson who haa been served, and, failing to attend, has been arrested 
and brought before the Court; it does not apply to the case of a person who 
attends and says he has not the document required. (4) The Court must, on an 
application, satisfy itself of due service and failure to attend or departure. It 
is, however, not necessary to institute a formal investigation and come to a 
determination on the evidence addmwd. If service is proved, and the proof 
leads the Judge to believe that the summons had come to the knowledge of the 
witness, and he sees no reason to doubt that the witness can give material evidence, 
and there is no one in attendance who can account for the absence of the witness, 
a warrant may issue.(5) What is lawful excuse must dei)cnd upon the circum¬ 
stances of each case, but there is no obligation to issue a warrant when absence 
is due, <:0 non-payment or non-tender of the necessary expenses.(6) The Court 
must, in all cases, pass some order on an application; (7) and should, grant it 
where the witness is material, and there is no reason to believe that the applicant 
is responsible for his non-appearance., or has otherwise placed himself in .such a 
position that it would be inequitable to grant his application.(8) And if a case 
falls within the rule, the applicant having done all that lay upon him to secure th(! 
attendance of the witness, the attendance should be enforced, and the applicant 
should not be required to take out fresh summo]ises.(fl) The opinion of the Judge 
that the wituesses are not likely to benefit a party’s case,(10) or his belief that ho 
could inflict no punishment under the ixmal (lode,(11) alloi'ds no valid reason 
for refusing the application. A witness who has failed to appear on his 
summons can only be fined after he ha.s been arrested and brought before the 
Court.(12) 


19. No one shall he ordered to attend in person to give 
No witness to be evidence unless he resides— 

MnuntlsrSf “/mL" («) withiii the local limits of the Court’s 

certain limits, ordinary original jurisdiction, or 


(!) Bachman v. Lall Boharr'c, 13 W. B. 
324 (1870); Nand Mohun Choivdhry (-•. 
Ooiuck Nath Noogeo, 11 W. R. 99 (1869). 

(2) Kali Narain Roy v. Shaikh Bajuu, 3 
(J. W. N. 307 (1898). 

(3) Kali Narain Roy v. Shaikh Bajoo, 3 
C. W. N. 307 (1898). 

(4) in. re Prem Chaud, 12 B* 03 (1887). 

(5) Periyuuna Chotty v. Govinda Uoundoi, 
.'i M. H. 0. R. 104 (1809). 

(0) Tociar Mai v. Said Muhammad, 17 A. 
277 (1896). 


(7) Nilmoney Chowdhry v. Hosseiii Ally, 
6 W. R. 222 (1866). 

(8) Rajoo Singh ii. Balgobind, 1 W. R. 
26 (1864). 

(9) Biaaambhuf Sircar v. Sooroodhuny, 3 
W.R. 21 (1865). 

(10) Ozeor Mahomed v. Byduath, 6 W. R. 
Act X. C (1866). 

(11) NilmonuyBanerjoc v. Shurbo Mongol*, 
6 W. R. 14 (1866). 

(12) Kali Narain Roy v. Shaikh Bajoo, 3 
C. W. N. 307 (1898), 
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(&) without such limits but at a place less than fifty or (where 
there is railway or steamer communication or other 
established, public conveyance for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate) less than two hundred 
miles distance from the Com't-house. 

20. Where any party to a suit present in Court refuses, [s. 177,; 
Consequence ol refusal without lawful excuse, when required by the 

ol party to give evidence Court, to give evidence or to produce any 
when called on by Court, document then and there in his possession or 
power, the Court may pronounce judgment against him or make 
such order in relation to the suit as it thinks fit. 

21. Where any pai ty to a suit is required to give evidence Ls. 178.] 

Rules as to witnesses produce a document, the provisions as 

to apply to parties sum- to witnesses shall apply to him so far as they 
are applicable. 

Parties, -iin^ pj'cccding rules deul witli wilnesstss wliu arc not piartics. 

A party may ai)pear by pleader or in prersou. In tlie fonner ca.se if the iileader 
j efuses or is unable to answer any material question, the Court may direct the 
absent party to attend under U. X. r. 4, and on his failure to do so may jironounee, 
judgment against him. If a iiarly, w'hether appM'ai'ing by jileadiT or in person, 
who is juesent in Comt refuses without lawful excuse to carry out an order 
under r. 20 the penalty is that stated therein. Under sect. 170 of the Code of 
1859, a jiai'ty who being summoned to give evidence or to produce a document, 
failed without lawful excuse to comply with the order, was also liable to have 
judgment passed against him. Hut this section has not been re-enacted, and by 
S(!ct. 178 of the last Code andr. 21 of this Code a party is to be dealt with in such a 
case on the same footing a.s any person summoned as a witness. The liability, 
therefore, to judgment in case of default is limited to the specific instances 
mentioned in 0. X. rr. 4 and 20, supra. Contempt of Court may be punished 
by fine and imprisonment.(1) This rule gives a further ])ower which is one to 
be used with forbearance and is to be enforced generally in cases ol contumacious 
refusal.(2) What is or is not lawful excuse must depend upon the circumstances 
of each ca.s.. 'i'lie decision in one ease can scarcely bo a guide in another, unless 
the facts arc preei.^i ]y the same.(3) R. 20 applies to Probate cases, but it will not 
justify the Judge in dispensing with proof of the execution of a will.(4) It has 


(1) Soo B8. 480-484, Cr. Pr. Code. Jba, 18 W. R. 63, 64 (1872). 

(2) SBoJeBhtaRamiie. AwakcrMullandoa- (4) Ravji Ranched Naik v. Vishnu 

gata, 3 M. H. C. R. 299 (1867), whoro, though Banchod Naik, 9 B. 241 (1884), rol. Mon 
tho case was finder tho Codo of 1869, tho oir- mohinoe Guha v. Banga Chandra Das, 31 C. 
oumstanoos wore similar to thoso of r. 20 . 357 (1903). 

(3) See Baboo Durga Dutt v. Jhengoor 
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been held by the Privy Council that even when no order is made by the Court 
under this rule it is incumbent on plaintifis to give evidence in .support of their 
claims; (1) and in a recent Privy Council decision where plaintiffs who had 
executed separate mortgages abstained from giving evidence to ex j >!ain how these 
could be consistent with jointness, it was held that this abstention helped to rebut 
the presumption of jointness.(2) 

(1) Lai Kumvar v, Ohiianji Lai, 37 I. A. (2) Ram Singh v. Musst. Tursa Kunwar, 
1, 4 (1909). 17 C. W. N. 1085 (1913). 



ORDER XVII. 


Adjoummmts. 

1. (7) The Court may, if sufficient cause is shown, at any 
Court may grant time stage of the suit grant time to the parties or 
md adjourn hearing. any of them, and may from time to time 

idjourn the hearing of the suit. 

(‘:P) In every such case the Court shall fix a day for the further 
- , , . liearing of the suit, and may make such order 

cost, of adjournment. it ""thinks fit with respect to the costs 

occasioned by the adjournment: 

Provided that, when the hearing of evidence has once begun, 
the hearing of the suit shall be continued from day to day until 
ill the witnesses in attendance have been examined, unless the 
Court finds the adjournment of the hearing beyond the following 
lay to be necessary for reasons to be recorded. 


“ Grant time.” —-That is at the instance of the parties. It has been held 
flat the sections in the last Code which correspond with this and the next rule, 
lid not apply to an adjournment which is not made at the instance of the parties, 
lut which is necessitated by the rules of Court which refpilates the disposition of 
ts own hu8iness.{l) 

“SuflScient cause.” —This must dei)end upon the circumstances of each 
Darticular case, and precedents (2) are not generally of use. The Court, how- 
!Ver, should act reasonably and with indulgence towards litigants where there 
8 no ground for imputing a deliberate intention to delay. A party has a legal 
■ight to ask the assistance of the Court in obtaining summons to, or a commission 
;or the examination of, a witness. But if he has delayed so long that he fails 
;o get the process executed in sufficient time, he, of course, must take the conse- 
lucnces of hi- Iday. The Court will not adjourn the ease to remedy his 
ieglect.{3) 

Costs. —This rule gives the Court ample discretion as to the particular 
lirections to be given in the matter of costs occasioned by the adjournment. 


(1) Sm. Toolse.y Mouoe Daaaoe v. Sm. Dadabhai v. Sorabji, 3 Bom. H. C. R. SB 

?ro8ad Money Dasseo, 2 C. W. N. 490 (1898). (1866); Sm. Toolsoy Monee Dasseo v. Sm. 

(2) See Baboo Seotaram Sahoo v. Qollam Prosad Money Bossee, 2 C. W. N. 490 (1898). 

Sahoo, 18 W. R. 325 (1872); Simon Eliaa «. (3) Hari Dass v. Meer Moazam, 15 W. R. 

iorawar Mall. 24 W. R. 202 (1875); 447(1871). 


I. IM.] 
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Su65cio)it opport,unity should be given to the party olitaining the adjournment to 
enable him to carry out the order of the Court and produce his evidence.(1) 

Review: Appeal.— Once an order for adjournment has been made it 
should not be rescinded on review unless on good and sufficient cause shown 
and in the presence of the other party.(2) Orders under this rule are not open 
to appeal.(3) Their propriety can be questioned in an appeal from the final 
decree. An Appellate Court, however, is not generally inclined to interfere 
with inferior Courts, in the exercise of the discretion allowed to them to grant or 
refuse an adjourmnent.(4) An order made by a .Judge of the High Court at 
settlement of issues fixing a distant date for the hearing of a suit is not an order 
under this rule and is appealable under the Letters Patent.(.3) 


2. Where, on any day to which the hearing of the suit 
Procedure if parties adjourned, the parties or any of them fail 
flx'ed ***’’*” appear, the Court may proceed to dispose 

of tlic suit in one of the modes directed in 
that behalf by Order IX. or make such other order as it thinks fit. 

Applicability.--This rule is an applicai ion to adjourned hearings of the 
procedure prescribed for the fir.st hearing. The distinction between this rule 
and the next is that where there is a default in the appearance of the parties 
and l.heir pleaders on the date fixed for the adjourned trial of the suit, a decree 
may be passed under this rule, and subsequently the case may be revived under 
0. IX. r. 9 ; but where time has been given to om; of the parties to do an act 
and ho fails, the order is passed under the next rule, and the matter cannot be 
revived but is only subject to review of judgment or to aj)peal.(6) This rule, 
which speaks of the. disposal of the suit, includes oases in which there may not 
be, any materials before the Court to enable, it to pronounce a decision on the 
merits. The next rule contemplates a case in which the Court has materials 
before it i,o enable it to proceed to a decision of the suit. The contingency, 
however, contemplated in this rule may happen in a case which falls within the 
letter of the next. rule. In such a case, if there are no materials on the record, 
the appropriate procedui'e to follow would be t.hat laid down in this rule, 
whereas if there are niiiterials the Court should proceed under the next rule.(7) 
The effect of this rule is to make 0. IX. r. 8 applicable to adjourned hejirings of 
easea.(8) See notes to that rule. 


(1) Dhaniram v. Murli 13 0. W. N. 
C2C (1909). 

(2) Bishen Porkash v. Rnttun Geor, 20 
W. R. 3 (1873). 

(3) 0. XLin. r. 1. 

(4) Simon Elias «. Jorawar Mull, 24 W. B. 
202 (1875). 

(5) R. V. B,, 14 M. 88 (1890). 

(0) Soe Ryalln. Sherman, 1M, 287 (1877); 
Ambalarana «. Subramania, 6 M. H. C. B. 
262 (1871); [under the corresponding aection 


of the Code of 1859], Sriraja Venkataramaya 
V. Anumukonda Rangaya, 7 M. 41 (1883); 
Alwar Ayyangar i). Seshammal, 10 M. 270 
(1887.); Kador Khan T). Jnggeswar, 35 C. 
1023 (1908). 

(7) Mariannissa v. Ramkalpa Gorain, 84 
0. 235 (1907), discussed in Chandramathi 0 . 
Natayanasami, 33 M. 241 (1009); Enatulln 
Basnnia v. Jihon Mohan, 19 C. L. ,1. 533 
(1914). 

(8) Ib., at p, 237. 
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“ Any day.”—That is the specific day to which the atiit is adjourned. The 
rule does not apply unless a day has been fixed for hearing under the last Tule.(l) 

It is illegal to decide a ease in the absence of any party without fixing a day for 
the hearing of the case, if the hearing had not taken place on the day originally 
fixed.(2) 

“ Dispose.”—This term in this rule refers not only to the disposal of the 
suit ex parle, but also to the final disposal of it, and includes therefore not only 
the procedure up to the passing of the decree, but also the procedure for setting 
aside that decree when made. A Court, therefore, which has rightly dismissed 
a suit on an adjourned hearing by virtue of the provision.s of this rule and 0. IX. 
r. 8. may also restore it under r. 9 of that Order.(3) 

“ Other order.”—The Court is not bound to jirocecd under the rules 
montioned.('l) 

Appeal.—It was held that an order dismissing a suit at an adjourned 
lu'aring for non-a])peai’an(;e of the plaintill and his pleader was an order under 
sect. l.o7 of th<i last Code, and its consequential sect. 102 and not 158, and a 
refusal to consider an ajiplication under sect. 103 of that (!ode was ajipealable.fS) 

No appeal was hold to lit! from an order under the section corresponding with 
this rule rt'ad with scot. 108 of the last Code, setting aside a dt'ort e passed ex 
parte in default of appearance of the defendant on the day to which tht! hearing 
of the suit had been adjourned. Tinder 0. XLTIT. an a])peal is givim in the ca.se 
of orders under rr. 9 and 13.(6) 

3 . Where any party to a suit to whom time has been granted [»• 

rt ma rooeed not produce his evidence, or to cause 

with^^ng ^^her pany the attendance of his witnesses, or to perform 
faib to produce evidence, y,ny other act necessary to the further progress 
of the suit, for which time has Ireen allowed, 
the Court may, notwithstanding such default, proceed to decide 
the suit forthwith. 

Applicability.—This pule applies to a party to whom time has been given 
to do some ai-.t and wlio makes default.(7) As to the, distinction between it and 


(1) Baboo Scotaram v. Roy Baboo» 18 
W. R.a25(J872). 

(2) Meor Mukhoo v. Amoenin, 6 S. J). N. 

W. 1805, p. 107 s. 157. 

(3) Bangflidhan i^hosc v. Digamber Mitra, 
Oal. H. C. Kiilo 2(i:’2 of lOOG, 18th July, 
1906, referring to Janardhun Dobey v. Ram- 
dhono Singh, 23 C. 738 (1896) [which was 
a case of a defendant applying under sect. 
3 08 and not of (as was tbo case in tho decision 
first eited) a plaintiff applying under sect. 
103]. Alwar Ayyangar v. Seshammal, 10 
M. 270 (1887), proceeds upon a similar view. 
Sriraja Venkataramaya Anuxnakonda 


Rangaya, 7 M. 41 (1883); Shrimant Sagajirao 
V. iSmith, 20 B. 736 (1895); in which two 
latter cases tho subordinate Courts wore 
directod to hear applications under sect. 103 
of the last Code. 

(4) See Hira Dai v. Hira I.»al, 17 A. 538 
(1885). 

(5) Shrimant Sagajirao v. Smith, 20 B. 
736 (1895); dissented from in Naganada v, 
Krishnamurti, 34 M, 97 (1910); seo s. 588, 
dauso (8) of last Code. 

(6) Bhagwan Dai v. Hira, 19 A. 355 (1897). 

(7) See Kader Khan v. Juggeswar, 35 0. 
1023 (1908). 
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the. last rule, sec notes to that rule and post. It was held under the last Code 
that the former seetion did not apply to prooeedings in exeoution.(l) 

“ Any party.” —The rule does not refer to adjournments by the Court 
at its own motion; (2) and appears to apply, to a case where any one party 
and not both has had a ease adjourncd.(3) Where, after issues had been settled 
Ihe hearing was adjourned to a fixed date for final disposal, and on that date 
jilaintiff did not appear, on which the suit was dismissed, it was held that the 
former section did not apply, as it had been adjourned in the ordinary way and 
not in favour of either party for the purpo.scs mentioned.(4) 

“ To whom time.”— A date, must lie fixed within which fhe act must be 
done. The stringent jirovisions of the. rule cannot be put in force unless the party 
has had disliiict uol.iee in respect of time, of what is required of liim. and 
default iu the matter of time is of the e&sence of fhe. particular kind of default 
contemplated.(.')) 

“ Fails.” - It must, be shown that a specific, order has been disobeyed, 
eitlier as regards time {vide, artle) or otherwise. So as eost.s are ordinaril}^ recover¬ 
able iu execution there is no default to obey an order as to coats iu the absence 
of a speeific direction, making the payment of costs a condition precedent to the 
hearing of the evidence of the party m default.(6) Where the Court refused to 
grant plaintiff’s application to be allowed to examine a defendant as a witness 
on her behalf, and on the adjourned date of hearing the plaintiff failed to produce 
any other witne.ss, it was held that as plaintifi’s application should not have been 
refused she had not committed default.(7) 

” Any other act.” —^The rule, while mentioning the production of evidence 
and the attendance of witnesses,(8) says any other ant; provided that, that act. 
is necessary to the further progress of the suit, such as the payment of costs for 
t.lu! issue of a commission ; (9) but not where the plaintiff fails to hiake uji a 
deficiency in respect of stamp, such matter having been provided for by sect, 
.’ll, now (). V’ll. r. 11, «?ite.(10) 

“ To decide the suit.” —Default does not lead to the dismissal of the plain¬ 
tiff's suit, or the, decreeing of the claim against the defendant if the plaintiff or 
defendant make default respectively; (11) nor is an order striking the case off 


(1) Bumaya V, Rangaya, 7 M. 4!, 42 (1883). 
See Tirthosami v. Annappayya, 18 M. 131 
(1874) i Dhoakal Singh v. Phakkar Singh, 10 
A. 84 {1893). 

(2) Pearce Mohun Bera v. Shania Chnrn 
Mytee, 19 W. R. 34 (1872). 

(3) Alwar V. iScshammal, 10 M. 270, 271 
(1887). 

(4) Ryall v. Sherman, 1 M, 287 (1877). 

r>) SUik Snheb ii. Mahomed, 13 M. 570 
(1890). 

(fi) Viratihailrappa v. Chiunamma, 21 M. 


403 (1897). 

(7) Latohmana Rau v. Kaghunatha Rau, 
6 M. H. C. B. 299 (1871). 

(8) See Comalammal v. • RangasaWmy 
Iyengar, 4 M. H. C. B. 56 (1888); Rangasamy 
V. Serangan, 4 M. H. C. R 254 (1869). 

(9) Sitara Bogam v. Tulshi Singh, 23 A. 
462 (1901). 

■ (10) Muhammad Sadik v. Muhammad .Ian, 
11 A. 91 (1888). 

(11) Sitara Begam v, Tulshi Singh, 23 A, 
462, 464 (1901). 
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;lie file regii]ftr.(l) The words “ notmthHarding such default” clearly imply 
that the Court is to proceed with the disposal of the suit, in spite of the default 
apon such materials as are before it. If in the case of a plaintiff such materials 
fail to substantiate the claim the suit will be dismissed for this reason and not for 
the default. If default bo by the defendant the suit cannot be decreed without 
;alung any evidence or without reference to the evidence which has already 
been adduced. In both oases the decree is on the merits.(2) The effect of a 
lecision, provided that the case comes within the terms of the rule,(3) is to bar 
i second .suit.(4) Under the Code of 1859 the Court was bound to decide the 
suit “ on the record.” The effect of these latter words wa.s that though the 
Appellate Court could remand a case for decision the Lower Court could not 
idmit any evidence after the remand, but was bound to decide it on the record 
is it stood when the case was remanded.(5) These words were omitted in the 
hrnier Code. Where a suit is dismi.ssed under this rule on the merits, the 
rlainlill’s remedy i.s by wa}' of appeal.(6) 


(1) Alwar Reshammal, JO M. 270(1887). 

(2) Siiara JJegaiii v. Tulslii .Singh. 23 A. 
102. 4Ji4 (1901); Badam Niithu Hlugh, 25 
A 194,195 (1902). 

(3) Shaik .Sahnh n. Malioiacd, 1.3 M. 570 
U890). 

(4) Vcnk.alaohahnn ®. Mahalnkahmainma, 


10 M. 272 (1888). 

( 6 ) See 'Pnddo Lo(dimi v. Sirdar Khan, 12 
W. R. ^ (18(>9): T.,oehnn Mundal v. Wnzeor 
I’ammanick, 13 W. R. 4C4 (1870). 

((!) dnnra Bihi Qhasita, 34 A. 123 
(1911) 



ORDER XVIII. 


Hearing of the Suit and Examination of Witnesses, 

1. The plaintiff has the right to begin unless the defendant 

admits the facts alleged by the plaintiff and 
Right to beg n. contends that cither in point of law or on 

some additional facts alleged by the defendant the plaintiff is 
not entitled to any part of the relief which he seeks, in which 
case the defendant has the right to begin. 

“ Right to begin.” —This rule is taken from tlie Explanation to sect. 179 
of the last Code, the remainder of the section being incorporated in the next 
rule. The party on whom the onus probandi lies as developed by the record 
must begin. As to tlii.s, see the Authors’ Evidence Act, 5th cd., pp. 629-70.'5. 
At the hearing of a ease on a preliminary issue the defendant by whom the issue 
is raised has the right to begin ; (1) and if in appeal the respondent objects th.il 
no appeal lies the appellant begins.(2) 

2. (1) On the day fixed for the hearing of the suit or 
statement and produc- on any other day to which the hearing is 

tion ot evidence. adjourned, the party having the right to 

begin shall state his case and produce his evidence in support of 
the issues which lie is hound to prove. 

(2) The other party shall then state his case and produce 
his evidence (if any) and may then address the Court generally 
on the whole case. 

(3) The party beginning may then reply generally on the 
whole case. 

3. Where there are several issues, the burden of proving 
Evidence where seuera! some of w;hicli lies On the oth«r party, the 

issues. party beginning may, at bis option, either 

produce his evidence on those issues or reserve it by way of 
answer to the evidence produced by the other party ; and, in the 


(1) Fatmabai V. Aishftbai, 12 B. 454 (1888) (2) Rustomji Burjorji v. Kessowji Naik, 

[and two counsel may be heard]. 8 B, 287 (1884). 
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latter ease, the party beginning may produce evidence on those 
issues after the other party has produced all his evidence, and 
the other party may then reply specially on the evidence so 
produced by the party beginning; but the party beginning will 
then be entitled to reply generally on the whole case. 

Statement and production of evidence.— The first paragrapli of r. 2 is 
the first paragrapli of sect. 179 of the last Code. The third rule is taken from 
sect. 180. The plaintiff and such of the defendants as support the plaintiff’s case, 
wholl)’' or in part, must address the Court and call their evidence first, and the. 
otlier party (namely the persons opposed to the plaintifi’s ease and that of the 
defen(lan1.8 supporting it) must address the Court and call their evitlpn(‘e.(l) 


4. The evidence of the witnesses in attendance shall [s. 181 .] 
Witnesses to be «x- bc taken orally in open Court in the presence 
arained in open Court. j^d under the personal direction and superin¬ 
tendence of the Judge. 

Witnesses. —Tlie parties mustselecttlioir witnesses, summon them, and if 
they do not .attend, move the Court to secure their attendance, and when a 
Commission has been issued the Court must be moved to wait for tlie return. 

It is not the brnsiness of the Court to determine what witnesses shall be examined. 

TJiey should then call upon the Court, to examine such of them as may be offered 
for examination.(2) It is tlie duty of the Court to examine ever}' witness tendered, 
though he has not been summoned or his name has not been enlisted in the list; (3) 
unless it is clear that tlio intention of the party producing the witnc.«s is to delay 
or ob.strucl justice.(4) He should not select a certain number only for examina¬ 
tion ; (5) nor send some away becau.se he had examined as many on one side as on 
the other; (6) or because be thinks their evidence will probably not be of mucli 
value,(7) or because they would only prove the same facts as already deposed 
to.(8) It is in the discretion of the Court of first instance to allow a party to 
call further evidence .after he lias closed his case.{9) A plaintiff who does not 
care to be present to support his own case when he knows it is 1 ried, cannot of 


(1) Hfiji Bibi v. RuHan Mahomed, 32 B. 
599(1908). 

(2) Nund Mohun Chowdhxy v. Goluck 
Nath Neogtie, jl W. R. 99 (I8G9); Morno 
Moyee-y. Bhecm (!tKiitiar, 6 W. B'. 231 (1866): 
Doon Dyal v. Danc' Roy, 13 W. R. 185 
{1870). In Ramjiwun Singh v, Radha Proshad 
Singh, 16 W. R, 100 (1871), Bumraons was 
not. taken out as the Court considered the 
evidence unnecessary. 

(3) Rakhal T)aas Mundal Protap Ohundei 
Hazrah, 12 W. R. 465 (1870). 

(4) Chowdhry Khoorgo v. Shib Tohul, 17 
W. R. 172 (1872); Ramdhan Mundal 


V, Rajballab Paramanik, 0 B. L. R. App. 10 
(1B70). 

(6) Ramdhan Mundal v. Rajballab Parn- 
manik, supra. 

(0) Gopee Ojlm v. Hut Gobind Singh, 12 

W. R. 229 (1869). 

(7) Looloo Singh v. Rajendur I^ha, 8 
W. R. 364 (1867); Shaik Ibhraro v. Rhaik 
Snleman, 9 B. 147, 149, 150 (1884). 

(8) Jcflwant Singhjee v. Jet Singhjee, 2 
M. L A. 424, 427 (1841). 

(9) Rakhal Dass Mundal v. Protap Chunder 
Hazrah, 12 W. R. 465 (1869) [and there ia 
no right of special appeal on that point]. 
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oouTse be allowed to urge the plea that he had no opportunity of rebutting the 
defendant’s evidenoe.{]) New matter discovered after the plaintiff’s case is 
closed ought not to be admitted unless it is such as would probably occasion a 
different determination.(2) It was ruled that when a witneB.s had been examined 
on behalf of the plaintiff he cannot be recalled as a witness for the defendant 
without leave obtained at the end of the first examination.(3) As regards the 
examination of purdanashin women, see sect. 132. There should be cogent 
reasons to neceiisitatc the Court to order principals to leave the court-room 
while the evidence of witnesses is being recorded. But the other witnesses should 
not be present.(4) Where the first Court did not consider it necessar 3 ’'to examine 
further witnesses whom the plaintiff adduced, it was held that the Appellate. 
Court, if not sati.sfiod with that evidence, should have given the party an oppor- 
tunit)’' of examining their other witnesses.!.')) The Court should, however, be 
satisfied that the witnes.se.s were present, and that a bona fide applic.ation for their 
(examination was made.{6) In second appeal the Court has refused to interfere 
when the point was not taken in the first Appellate Court.(7) It ought to be 
shown that the evidence wotild have been material to the case.(8) 

5. Til oases in wliicli an appeal is allowed the evidence 
How evidence Shau be of each witness .sliall he taken down in 
taken In appealable writing, in the language of the Coui't, by or 
in the presence and under the personal direc¬ 
tion and superintendence of the Judge, not ordinarily in the 
form of question and answer, but in that of a narrative, and, 
when completed, shall be read over in the presence of the Judge 
and of the witness, and the Judge shall, if necessary, correct the 
same, and shall sign it. 

Taking of evidence in appealable cases.—Thi.s rule correspouds to pari 
of .Bccl. 172, Act VII. of 1859, and sect. 103 of the last Code. Under the last- 
inoutioned section, as under the present rule, the evidence had and has to be read 
in the presence of the parties and their pleaders and no provision is made for 
signature by the witness. The deposition is to be read over in the presence of 
the Judge and the witness. Evidence which has been received in the absence 


(]) Radhajeebun V. Grees Ohunder Roy,*8 
W. R. 401 (1867). 

(2) Kazi Gulam AlU v. Aga Khan, G Bom. 
II. 0. R.. 93, 97 (1809). 

(3) Mackintosh v. Nobin Money Rasseo, 2 
Ind. Jur. N. S, 160 (1867). 

(4) Buddreenath v. lasoree ProBbad, 2 
Hyde, 249 (1864). 

(6) Hurish Chunder Ghose v. Gopal 
Chnnder Ghose. 20 W. R. 203 (1873); 
Khuda Bukrth v. Imam Ali Shah, 9 A. 339 
(1886). 

(6) Kenoo Singh v. Rshan Chunder, 6 


W. R. 213 (J860); Surm Rae v. Ubhman 
Rae, 2 A, H. C. R. 209 (1870); os to proof 
of refusal by the Court to take evidence, see 
Ramesflur Bhattacharjae v. Shib Narain, 14 
W. R. 419 (1870); (3ooroo Dhss Akhooloo 
V. Poran Mundlo. 12 W. R. 363 (1869); 
Parmeshari Proshad v. Mahomed Syed, 6 0. 
608, 611 (1881). 

(7) Gooroo Dass Akhoolee v. Poran 
Mundle, 12 W. R. 363 (1869); Osman Singh 

V. Chummun Mahtoon, 16 W. R. 871 (1871), 

(8) Nilkanth Sarmah v. Soosila Oebia, 6 

W. R, 324 (1860). 
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of the opposite party, will be rejected if objected to.(l) Failure to comply with 
the provisions of this and the next rule will render the deposition inadmissible 
on a charge of giving false evidence based on such deposition ; and under sect. 91 
of the Evidence Act no other evidence is admissible.(2) In second appeal the 
case will be remanded to have the evidence properly recorded, provided that the 
objection has been taken in a regular appeal.(3) Corrections in depositions 
should be attested by the initials of the officers making them.(4) The rule 
does not apply to High Courts or Punjab Chief Courts in their Civil juriEdiction.(5) 

As to Oudh, see Act XVIII. of 1876, sect. 19; Central Provinces, sect. 2, Act II. 
of 1879 ; Burmah Law or Burmah Courts’ Act. It was held to apply to oases 
under Act X. of 1870 (6) (Land Acqiiisition). 

6. Where the evidence is taken down in a language [s. 188 .] 
When deposition to be different from that in which it is given, and 

interpreted. the witness does not understand the language 

in which it is taken down, the evidence as taken down in 
writing shall he interpreted to him in the language in wliich 
it is given. 

Interpretation of deposition.—^Act Vlli. of 18D9, sect. 171, clause 3. 

I'his rule docs not apply to High Courts, or the Punjab Chief Court in the exorcise 
of their oj’iginal Civil jurisdiction. See note to last rule. As to Oudh, see 
Act XVIII. of 1876, sect. 19. 

7. Evidence taken down under section 138 shall he in the Is. 186 A, 
Evidence under section form ’prescribed by rule a and shall be read ***”' 

over and signed and, as occasion may require, 
interpreted and corrected as if it were evidence taken down 
under that rule. 

8 . Where the evidence is not taken down in writing by [»• 184.] 
Memorandum when Judge, he shall be bound, as the exaiiiiiia- 

evidenoe not taken down tion of each witn^rs proceeds, to make a 
by Judge. memorandum of the substance of what each 

witness deposes, and such memorandum shall he written and 
signed by the Judge and shall form part of the recoid. 

Memordcdum of evidence.—^Act VIII. of 1869, sect. 172, sentence 8. 

This rule does no( apply to High Courts or the Punjab Chief Court in the exercise 


(1) Bommaiauzo Bahadur v. Bangaaainy, 
K M. I. A. 232 (1855). 

(2) E. t'. Mayadob Gussami, 6 U, 762 (1881); 
ref. Hari Churn Singh v, R., 4 C. W. N. 249 
(1900). 

(3) Shaikh Lall v. Shaikh Peer, 18 W. R. 
112 (1872). 


(4) 1 C. 0. N. W. 183, cited in O’KineaJy’a 
(.'iv. Pr. Code. 

(6) 0. XLIX. r. 3, post; Punjab Courts 
Act, 8. 16 (2), Act XVni. of 18M. 

(6) Heysham v, Bhulanath MuUick, 17 
W. E. 221 (1871). 
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of tlieir original Civil jurisdiction. See note to r. 5. It is not in force in the 
Central Provinces (Act II. of 1879). As to Oudii, see Act XVIII. of 1876, sect. 19. 
A separate memorandum on each vritness stould be recorded at tbe time of tbe 
examination in the vernacular of the Judge, and it should contain every material 
answer made by the witness in the cxamination-in-chief, the cross-examination, 
and in reply to questions put by the Court in the form of a narrative.(1) The 
vernacular record and not the memorandum is looked upon as the deposition of 
the witness, and where there is any discrepancy, the vernacular record must be 
followed.(2) 

9. Where Englisli is not the language, of the Court, 
When evidence may be hut all the parties to the suit who appear in 

Uken to English. person, and the pleaders of such as appear by 

pleaders, do not object to have such evidence as is given in 
English taken down in English, the Judge may so take it down. 

Evidence in English.— Act Vlll. of 1859, sect. 172, sontence 4. This 
rule doe.s not apply to High Courts or the Punjab Chief Court in the exercise of 
their original Civil jurisdiction. 8cc note to r. 5. The fonner section was not in 
force in the Central Provinces, Act II. of 1879; sect. 2, modified in Oudli, Act 
XVIII. of 1876, sect. 19. 

10. The Court may, of its own motion or on the applica- 

Any particular ques- pleader, take down 

tion and answer may be any partieular question and answer, or any 
taken down. objection to any question, if there appears to 

be any special reason for so doing. 

Taking down of question, answer, and objection. —Act Vlll. of 
1859, sect. 172, sentence 5, and sect. 186 of tlie last Code, which applied to Higli 
Courts, and was in force in a modified form in Oudli (Act XVIII. of 1876, 
sect. 19). This is excepted by 0. XLIX. r. 3, post. The words “ or cause to be 
taken down” have been omitted. • 

11. Where any question put to a witness is objected to by 
QueaUom objected to a party or his pleader, and the Coui't allows 

and allowed by Court. the same to he put, the Judge .shall take down 
the question, the answer, the objection and the name of the 
person making it, together with the decision of the Comt thereon. 

12. The Court may record such remarks as it thinks 
Remarks on demeanour material respecting the demeanhur of any 

ot witnesses. witness while under examination. 


(1) Suhoeoodocn tJ. Luciunooput, 6 W. R. (2) Hceranath Kooercc v. Bum No-rain, 
112, ill which the mannor of recording evi* 15 W. R. 376 {1871); hoc also R. v. Boharee 
donee is laid down, 4 Civ. 0. N. W., 1866, Bose, 9 W. R. Cr. 69 (1868). 
cited in O’Kinoaly’s 0. P. C. 
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Demeanour of witness.—^Act VIII. of 1859, sect. 172, sentoiico 7, and 
sect. 188 of llie last Code wliich applied to High Courts, but not to P.S.C.C., and 
was modified in Oudh, Act XVllI. of 1876, sect. 19; sect. 3, ante. This rule is 
not excepted in 0. XLIX. r. 3, post. 

13. In cases in which an appeal is not allowed, it shall not Ls- l89.j 
Memorandum of evi- neccssaiy to take down the evidence of 
dence In unappealable the witnesses in writing at length; but the 
Judge, as the examination of each witness 
proceeds, shall make a memorandum of the substance of what he 
deposes, and such memorandum shall be written and signed by 
the Judge and shall form part of the record. 

Evidence in appealable oases.—This rule doas not apply to High Courts 
or the Puiijiib Chief Court in the exercise of their original Civil juri,‘■diction. 

►See 0. XLIX. r. 3, and note to r. 5. It is not in force in the Central Provinces : 
see Act II. of 1879, sect. 19 and sect. 3, ante. The rule is also applicable to suits 
for the recovery of rent in Bengal whelher an appeal is allowed or not {sect. 

148 (/), Act VIII. of 1885). For power to direct tliut evidence in suits between 
landlord and tenant in agricultural villages in Ajmerc and Merwara be taken in 
the form prescribed by tlie. rule, see the Ajmere Courts Eegulation (f. of 1877), 

■sect. 29. In Bengal there is no fixed practice, but, us a rule, the memorandum 
is written legibly in tlio vernacular of the Judge, or in English, if he is sufficiently 
acquainted witli that language, and signed by the Judge and dated.(1) A Judge 
of a Small Ca.use, Court is bound to take down in the language of the witness the 
substance of what each deposes.(2) 


14. (7) Where the Judge is unable to make a memo- [*• 190. 
, . „ , , randum as required by this Order, Ito shall 

such memorandum to cause the reason of such luabihty to be 
Inability'^'*"*"'* ***' recorded, and shall cause the memorandum 
■ to be made in writing from his dictation in 

open Court. 

(.‘t') Eveiy memorandum so made shall form part of the 
I'ecord. 

Inability to make memorandum.—Act VIII. of 1869, sect. 172, 
sentence 9. Tt ' rule applies to all rent suits in Bengal (Act VIII. of 1885, 
sect. 143 (2)); but not to the Chartered High Courts or the Punjab Chief Court, 
in the exercise of tbeir original Civil jurisdiction (O.XLIX. r. 3, and Act XVTII. 
of 1884, sect. 16 (2)): modified in Oudh (Act XVIII. of 1876, sect. 19), and 
in the Central Provinces (Act II. of 1879, sect. 2). This section in the last 
Code, it was said, seemed to contemplate some personal inability. Press of 
business should not, unless under exceptional circumstances, be accepted as a 


(1) O’Kinoaly’s Civ. Pr. Code, s. 189. Cal. W. N. ccxxix. (1897); B. c., 9 C. W. N. 

(2) Amrita Bbaha v. Panobhori Shaba, 1 418'. 
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reason for the inability of any officer to record his memorandum.fl) In the 
present rule, however, the words “ is unable ” are substituted for “ rendeTed 
unable ” in the former section. 


15. (1) Where a Judge is prevented by death, transfer 
Power to deal with Other cause from concluding the trial of a 
evidence taken before suit, his successor may deal with anj/ evidence 
another Judge. memorandum taken down or made under the 

foregoing rules as if such evidence or memorandum had been taken 
down or made by him or under his direction under the said rules 
and may proceed with the suit from the stage at which his pre¬ 
decessor left it. 

(2) The provisions of sub-rttZe (1) shall, so far as they are 
appUcable, be deemed to apply to evidence taken in a suit trans- 
fen'cd under section ^4. 

Evidence taken down by other Judges.— This is sect. 191 of the last 
Code remodelled. This proviso has been omitted. As to this, sec sect. 24, 
sub-sect. 2, ante. Where evidence has been taken in another Court and on 
another trial, the .Judge cannot rely on it, but is bound himself to record the 
evidence which is to be the material for his decision.(2) But the parties may 
agree to treat the former record as incorporate in the latter,(3) and where such 
an agreement ha.s been entered into the witnesses should not be re-examined 
without some good reason being adduccd.{4) A forliori where evidence had been 
taken in the same case by the predecessor of the Judge the parties may waive 
the retaking of evidence.(!5) Scot. 191 of the last Code, with which tiiis rule 
corresponds, was substituted for the former section by Act VII. of 1888, with 
reference to the decisions noted.(6) Exception is made to the general rule where 
the Judge, has died,(7) or been transferred, or is prevented by other cause from 
concluding the trial of the suit, or the suit itself has been transferred.(8) As to 
High Courts, see 0. XLIX. r. 3. 


16. [!) Whei’c ;i wituass 'is about to leave the jurisdictioji 
Power to examine wit- of the Court., or other sufficient ctuise is sliowji 
nesses immediately. ti, tlie satisfaction of the Court why his 


(1) O’Kinealy's Civ. Pt. Code. u. J90. 

(2) Ali Bukah v. Shaikh Sumeoi‘oodclt‘ca, 
r2 W. il. 477 {1809). See. R. v. Kalundar 
UaHS, 2 A. H. C. R. 100 (1870) [reading over 
their previous depositions to the witnesses in 
a criminal case and asking them if they arc 
true is wrong]. 

(3) Maharajah Jugatendui* Bunwaroe v. 
Din Dyal, 1 W, R. 310 (1864), 

(4) Sreenath liay v, Goluc^ Chunder Scin> 
15 W.R. 348 (1871). 

(5) Syud Mahomed v. Oomdah, 13 W. R. 
]84 (1870); Naraubhai v. Narroshankar, 4 
B. li. C. R., A. C. J. 98 (1807), 


(6) Jagram Das v. Narain Lai, 7 A. 857 
(1885); Afzal-un-nissa Bcgam v. Ali, 8 A. 35 
(1886); Jadu Rai v. Kanizak Husain, 8 A. 
576 (1886). 

(7) See Sukram v, Kalakahar, 3 B. L. K. 
A, C. J. 106 (1869), whero the Judge died 
after hearing and deoidinf the case, but the 
only record of hia decision was an entry in 
the Court Order Book. 

(8) Sue Falanisami Cowndari i\ Thoudama 
Cowiidari, 26 M. 565 (1902); Naranbhai v. 
Narroshankar, 4 B. H. C. R., A. C. J. 98 
(1867). 
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evidence should be taken immediately, the Court may, upon the 
application of any party or of the witness, at any time after the 
institution of the suit, take the evidence of such witness in 
maimer hereinbefore provided. 

(,?) Where such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks sufficient, 
of the day fixed for the examination, shall be given to the 
parties. 

(.'V) The evidence so taken shall be read over to the \vitness, 
and, if he admits it to be correct, shall be signed by him, and the 
Judge shall, if necessary, correct the same, and shall sign it, and 
it may then Ijc read at any hearing of the suit. 

Power to examine witnesses immediately.— This rule, which deals 
with what, is called examination de 6e»e me, corresponds with sect. 17.3. Act VIII. 
of 1869. It does not apply (so far as relates to the manner of taking evidence) 
to the Chartered High Courts, or the Punjab Chief Court in the exercise of their 
(Jriginal Civil .Turisdiction. See 0. XLIX. r. .3 and Act XVITl. of 1884, sect. 16 (1). 

Thu ne<‘eH.sii.y for the signature of the Judge is a new provision. An examination 
under this riih* being on the same footing as the examination of a witness in n 
cause, must, be conducted by counRel.(l) and before the Court; not before a 
Commissioner unless by ron.scnt.(2) Where a Subordinate Judge, after reserv¬ 
ing judgment., examined without notice, to the partie.s or their pleaders a 
judgment-debtor who offered evidence concerning a point in di.spute, it was 
held that this was not justilied by sect. 166 of the Evidence Act and was a 
imaterial iTregulsri1y.(3) 

17. The Court may at any stage of the suit recall any [s. l»3 
Court may recall and witness who has been examined and may 

examine witness. (subject to the law of evidence/or the time 

being in force) put such questions to him as the Court thinks fit. 

Becall of witness. —Tiiis rule corresponds with sect. 193 of the last Code, 
but the last paragraph of that section, which was added by Act VII. of 1888, 
sect. 19, has been omitted. 

18. The Court may at any stage of a suit inspect any 
Power of Couif to property OT thing coticerniny wMcJi any qucstion 

‘’’spect arise. 


(1) Hoffman v* Pramjeo, Coryt<>n 7. to isauo a commission to take evidence<fe &ene 

(2) Edwards v, MuUcr, 6 B. L. R, 262 esse. 

(1870). See, however, the reporter’s note to (3) Peary Lai Das v. Peary Lai Dawn, 18 
this case, in which it is pointed out that a C. L. J. 648 (1913). 

Court of Equity has an inherent jurisdiction 



ORDER XIX. 

Affidavits. 

1. Ajiy Court may at any time for sufficient reason order 
Power to order any tliat any particular fact or facts may be proved 
point to be proved by by affidavit, or that the affidavit of any witness 
may be read at the hearing, on such con¬ 
ditions as tlie Court thinks reasonable: 

Provided that where it appears to the Court that either party 
hona fide desires the production of a witness for cross-examina¬ 
tion, and that such witne.ss can be produced, an order shall not 
be made authorizing the evidence of such witness to be given 
by affidavit. 

AlBdavits at the final hearing.—Ordinarily witnesses at tlie trial of 
any action are examined viva voce and in open Court. This rule, which is taken 
from English 0. !i7, r. 1, permits the Court to allow particular facts to be proved 
by affidavit .subject to the proviso. Affidavits cannot in this case be used without 
an order of Court, nor at all if tlie opposite party desires the production of the 
witness for oross-examination.{l) It is common practice to admit affidavits 
at the hearing when there is no contention as to the facts, which, however, have 
to be proved and cannot be admitted as against minor parties to the suit, Tlie 
words “ of first instance and any Ajrpellate Covrt ” after the words “ any Court ” 
have been omitted ns doubtless redundant. 


2. (/) Upon any application evidence may be given by 
Power to order attend- affidavit, but the Court may, at the instance 
ance oJ deponent for of either party, order the attendance for cross- 
cross-examination. examiniition of the deponent. 

[2) Such attendance shall be in Court, unless the deponent 
is exempted from personal appearance in Court, or the Court 
otherwise directs. 

Affidavits in interlocutory proceedings.— This rulw is taken from 
0.38, T. 1. The practice here is the reverse of that which takes place at the hear¬ 
ing, affidavits being the rule and attendance for vivd voce cross-examination the 
exception. There is no obligation on the Court to make an order for cross- 
ixamina^ion upon an affidavit filed in a inotion.(2) As a rule in interlocutory 

. /It,Blackburn Union v. Brooks, 7 C. D. (2) La Trinidad v. Browne, 36 W. R. 138 
B. H. 0. B.,, (Eng.). 
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proceedings, cross-examination is not allowed because it would defeat the whole 
object of such proceedings, namely, despatch. The party moving has, however, 
a right to file affidavits in reply. Ordinarily these affidavits are confined to 
rebutting the allegations of the opposite party and should not bring forward 
further direct proof of the applicant’s case which should have been given in the 
original affidavits upon which the application is made. As to persons exempted, 
see scots. 133,135, ants. 

3. (/) Affidavits shall be confined to such facis as the [». 196. 

Matters to which affl- deponent is able of his own knowledge to 
davits shaU be conDned. prove, except on interlocutory applications, on 
which statements of his belief may be adtnitted : provided that 
the grounds thereof are stated. 

{:i) The costs of every affidavit which shall unnecessarily 
set forth matters of hearsay or argumentative matter, or copies 
of or extracts from documents, shall (unless the Court otherwise 
directs) be paid by the party filing the same. 

Form and contents of affidavits.—The affidavit consists firstly of the 
“ title.” Every affidavit should be constituted in the cause or matter in which 
it is sworn, giving the style of the Court, the matter or suit in which it is made 
and the names of the parties as given in the proceedings. Then follow the name 
and place of abode of the deponents, and after this the matter of the affidavit. 

This rule states what this should be.(l) Evidence on information and belief, 
though generally admissible on interlocutory application as a matter of necessity, 
is not, it has been held, admissible in a proceeding which, though interlocutory 
in form, finally decides the rights of the partie8.(2) But it is necessary that the 
grounds for this belief should be shown.(3) Though in practice this is frequently 
not done, nevertheless a party against whom such an affidavit is made is entitled 
to take the objection, and if it be one of substance the Court is bound to pay 
regard to it.(4) And the English Court of Appeal has commented strongly on the 
irregularity of an affidavit founded upon information and belief merely without 
giving the source of such information and belief.(5) The final part is the “ jurat,” 
which states that the deponent or deponents was, or were, sworn and'the day 
of the month on which the affidavit was made, and should describe the person 
before whom it was sworn and show tliat such person was authorized to administer 
the oath of the declarant. As to who are such persons, see sect. 139. 


(1) In Goonid.-Iiurn v. Goluckmoney, 
Fulton, 1G4, 106 (1813), an afililaTit to show 
that the certificate of an ofificor of Court was 
wrong was refused. 

(2) Per Woods, V.tt, in Bird v. Lake, 1 H. 
& M. 118 j Gilbert v. Endcan, 9 C. D. 259. 

(3) See judgment of ,Tessel, M.R., in 
Quartz, etc., Co, v. Beali, 20 C. D. 608 ; ond 
Damodar v. Panalal, 9 Bom. L. R. 640 
(1907), in which the Court drew attention 


to tha necessity of following the provisions 
of the rule; Padmati v. Kasik, 37 C. 269 
(1909), the provisions of this rule should bo 
strictly followed. 

(4) Bidder v. Bridges, 28 C. D. 1; Quartz 
Hill, etc., Co. 1 ). Beall, tupra; Bonnard v. 
Perryman (1891), 2 Ch. 269. 

(6) Re J. L. Young Manufacturing Co. 
(1900), 2 Ch. 763 C. H.; and see Lumley v. 
Osborne (1901), 1 K. B. 632. 



ORDER XX. 


Judgment and Becree. 

1 . The Court, after the cose has been heard, shall pro- 
Judgment when pro- nounce judgment in open Court, either at 
nonneed. ojice or on some future day, of which due 

notice shall be given to the parties or their pleaders. 


Judgment.—Act VIIT. of 1859, sect. 183. It iIdim not apply to Higli 
(!ourts(l) in tlicir original jurisdictions. As to the taking of evidence, him' 
()rder XVIII. The meaning of the rule is (2) that judgment must be given upon 
I'.videnee duly recorded before the Judge himself, except where the Code allows 
of .such evidence being taken before another Judge or person, as in the case 
of 0. XVIIf. rr. 1C, 16, or commissions under Order XXVI. As to the meaning 
of the term “judgment,” see notes to sect. 2, ante.. There is no objection to a 
Judge at the close of the hearing stating at once orally the judgment which lie 
intends to record and deliver, but ho must afterwards pronounce his written 
judgment in open Court.(3) It was held that the pronouncing of judgment out 
of Court—though an irregularity—was .pot a good ground of appeal.(4) At 
the same time a failure, to observe the provisions of the section in tliis respect 
has been strongly disapproved of; for apart from its being contrary to law the 
omission to pronounce judgment in open Court is highly inconvenient, and 
deprives the Court and litigants of a valuable safeguard against error. Pleaders 
should attend when judgment is pronounced and assist the Court by pointing 
out any eiTor that may oocur.(6) 

2 . A Judge may pronounce a judgment written but not 

Power to pronounee pronounced by his predecessor. 

Judgment written Iiy 
Judge’* predeeeuor. 


(1) 0. XLIX. r. 3. 212 (1911), “open Court” roleni to tho 

(2) See Naranbhai v. Naroshunkar, 4 B. place and manner of the pronouncement, 

H. 0. R. 98, 102 (1867). and a judgment delivered on a holiday is 

(3) Madias H. C. R. Rulings, viii. (1869), not on that account a nullity. 

(4) Nilmoney Sing v. Bhobany Cham (6) Bai Dahi v. Hargovandas. 30 455 

Panda, Marsh, 327 (1864); and see Venka- - (1906). 

tosa Iyengar v. Kamalammal, 22 M, L. J, 

B. 1 
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Predecessor’s Judgment, —This rule adopts the decision in Parbutty v. 
5iggin,(l) which distinguished Mutty Lull Sen v. Desh Ear Eoy,(2) where the 
ratten opinions wore regarded as mere minutes, and not as judgments, on the 
'round that in order to there being a final judgment of the Court, there must 
lave been a final meeting and consideration by all tlie Judges who heard the 
;ase as to what their judgment was to be.(3) An objection having been raised 
,o the legality of a judgment on the ground that the Judge wrote it after he 
lad been transferred, it was held that this section afforded an anawer.{4) It is 
lot necessary that the judgment should have been written by the Judge before 
le has taken leave or left the post which he was occupying when he heard the 
a8e.(5) This rule is not mandatory.(6) 


3. The judgment shall be dated and signed by the Judge [s. a08.] 

* I ■ I in open Court at the time of pronouncing it 

Judgment to be signed. i • j t n f r. j® i 

and, w/ien once signed, shall not aiterwards be 

iltered or added to, save as frovided by section or on review. 

“ Altered.” —Act VIII. of 1859, sect. 185. Eule docs not apply to Cliartered 
Sigli Courts (0. XLIX. r. 3) in tlieir original jurisdictions. Where a party dies 
ifter hearing, but before judgment, which is reserved, entry may be made nunc 
oro tunc.fj) The judgment, which must be written, may be altered either before 
ironouncement, or after pronouncement, but before signature, provided that in 
uch latter case the alteration is itself pronounced. This rule prohibits the Judge, 
lubject to the exceptions stated, from adding to (or altering (8)) his judgment 
iter he has pronounced, dated, and signed it.(9) Where a Court raises several 
ssucs, and records findings on some only of them, it is not open to it subse- 
pieutly to add to its judgment further findings on the remaining issues, although 
iiey may lead to the same conclusions as previously arrived at.(lO) Jn the High 
ioiirt, where judgments are often delivered orally and taken down by the Assistant 
Registrar, the Judge may, and does usually, revise the judgment out of Court 
lefore signature, and then returns the judgment to the record. 


(1) 17 W. R. 475 (1872); as to tho opinion 
)f a Judge dying before judgment is de- 
iverod, see R. v. Keigh, 2 Ex. U. 66, . 238 ; 
ind 6 M. H. C. R. Rulings, viii. (1869). 

(2) 9 W. E. I, 61 (1867). 

(3) And 800 JChelat Chundcr Ghoso v, 
Tara Churn Koondoo. 6 W. E. 269 (1866); 
^hilchand, etc.. Bank v. Row, 6 A. 468, 
174 (1884). 

(4) GiTjashaukar v, Gopalji, 30 B. 241 
1905); Satyendra v. Kastura Kumari, 36 C. 
f56 (E. B.) (1908); Basant'Bihari Ghoshal 

Secretary of Slate, 35 A. 368 (1913). 

(5) Sunder Kuar v. Cbaudreshwar Prasad, 
J4 0, 293 (1007). 

(0) Lachman v. Ram, 33'A. 236 (1010). ' 


(7) Chelan Charan Das v. Balbudhra, 21 
A. 314 (1899), and casos there cited. 

(8) Kifihan Kuuwar v. Ganga Prasad, 
31 A. 153 (1908). 

(0) And therefore prohibits the practice 
referred to in Madden v. Todd Finlay, 7 W. B. 
286 (1867). The P. C., referring to another 
matter, said that reasons ought to bo stated 
publicly at tho hearing below, and should not 
bo reserved to influence tho decision of the 
Court of Appeal; Bocher v. Voyer, 5 L. R. 
P. C. 481. 

(10) Shedaya v. Shivaya, 4 Bora. L. R. 129 
(1902 ); such addition beinc ‘Contrary to tho 
provisions of tho section. 
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4. (1) Judgments of a Court of Small Causes need not 
Judgments of Small contain more than the points for determina¬ 
tion and the decision thereupon. 


Cause Courte. 


(2) Judgments of other Courts shall contain a concise state- 
Judgraents of other ment of the case, the points for dctermina- 
tion, the decision thereon, and the reasons 

for such decision. 


Small Cause Courts. —Bee .sect. 185 of Code of 1859. The rule does not 
apply to Chartered Higli Courts (0. XJjlX. r. 3). It is in eonfontiity with the 
limited summary jurisdiction of Small Cause Courts that their judgments should 
also be of a summary character. The lii'St paragraph applies also to Courts 
invested with Small Cause Court powers.(1) Other judgments should state the 
reasons for tlie decision, and thus give the Appellate Court both a proof that the 
rase lias received such consideration, as also that assistance which it is entitled 
to expect.(2) As to judgments of Appellate Courts, see 0. XLI. r. 32, po«(, and 
in the ea.se of appeals to the Privy Council, sect. 42 of the C]iarter.(3) A decree 
founded on a judgment not in aeeordancc with this rule is not according to law ; 
rnd therefore the High Court, under sect. 26 of the P. B. C. C. Act (IX. of 1887), 
lias jurisdiction to pass such order in the matter as it thinks fit.(4) In sucli a 
rase the High Court may set aside the decree and remand the case for trial upon 
the merits with reference to the order which it has made.(6) Wlien a judgment 
is defective, an Appellate Court, which is a Court of fact, may itself deal witli 
;he case as it appears on the record ; (6) and on second appeal it should remand 
;he case, directing the Judge to record his decision and the grounds thereof,(7) 
inless it elects to act under the new sect. 103, ante. 

5. In suits in which issues have been framed, 'the Court 
Court to state its shall state its finding or decision, with the 
leoblon on each Issue. reasons there/or, upon each separate issue, 
unless the finding upon any one or more of the issues is suffi¬ 
cient for the decision of the suit. 


Findings on issues.— Act VIII. of 1859, sect. 186, docs not apply io High 


(1) Naniy»n v. Bhagu, 31 B. 314: (1907). 

(2) Soe Khajah Mohamed v. Ashi^ufoonissa, 
)M. I. A. 492, 503 (1863). 

(3) See. Katchekaleyana v. Kachivijaya, 
2 M. I. A. 495, 502 (1869); RamaBfttni r. 
3haBkasami,2 M.at p. 70 (1879); Muhammad 
Vlumtaz Ahmad v. Zubaida Jan, 11 A. 460, 
170 (1889). 

(4) Bai Jasoda v. Bamansha, 23 B. 334 
1898). 

(6) Matik Rahiuat v. Siiiva Brasad, 13 A. 
)33 (1891), 9cd qu. as tu decision stated in 


paragraph of hcadnoto, 

(6) See Katchekaleyana Kachivijaya, 12 
M. I. A. at p. 602 (1869). 

(7) Kamat v. Kamat, 8 B. 368 (1884); 
Shurbessur Ghoso v. Sacho8 Cliurn Ghoso, 16 
W. R, 130 (1871): but where Judge has been 
removed, see Kristna Roddi v. Srinivasa 
Rcddi, 5 M. H. C. R. 174 (1870), and died 
before giving his reasons for a decree said to 
have boon made by him, Nobo Chunder 
Banerjee v. fshur Ghundcr Mitter, 12 W. R. 
264 (1869). 
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Courts (0. XLIX. r. 3). This rule renders it imperative upon the Court to 
pronounce its opinion upon such issues as may be necessary for the disposal 
of the suit. It does not, liowevor, disable the Court from determining the other 
issues also.(l) In fact, it is convenient that this should bo done where evidence 
lias been allowed to be given on all the issues, since by omitting to do so a case 
may have to bo remanded which might otherwise have been finally decided on 
app6al.(2) The findings, however, on issues other than those upon the determina¬ 
tion of wliich the decree is based ought not to form part of the Court’s decree, 
and will on application for that purpose be struck out,(3) 


6 . (/) The decree shall agree with the judgment: it shall [>. 200.] 
. ^ contain the number of the suit, the names 

and descriptions oi the parties, and particu¬ 
lars of the claim, and shall specify clearly the relief granted or 
other determination of the suit. 

[3) The decree shall also state the amount of costs incurred 
in the suit, and by whom or out of what 'pro'perty and in what 
proportions such costs are to be paid. 

(3) The Court may direct that the costs payable to one [s. 821 .] 
party by the other shall be sot off against any sum which is admitted 
or found to be due from the former to the latter. 


Applicability of rule.—Act vIII. of 1859, sect. 189. This rule docs not 
apply to High Courts (4) in original jurisdiction. An opinion lias been expressed 
tliat the section of the former Code, by virtue of the operation of sects. 582 and 
632 of that Code, was applicable to the High Courts on the appellate side, but 
that if that was not so the Court had an inherent jurisdiction to bring its decrees 
in accordance with its judgments.(6) As to decrees in appeal, see 0. XLl. r. 35, 


post. A judgment ordering a decree to 

(1) Dwarakonda v. Dwaiakonda, 4 M. 134, 
130 (1881). 

(2) lb.; Tara Kant Banerjeo v. Puddo- 
monoy Dosseo, 5 W. B. P. C. 63, 66 (1866).; 
s. c., 10 M. I. A. 476; Baldoo Singh v. Dharam 
Kunwar, 26 A. 234 (1903); and soo observa¬ 
tions of P. C. ip Muhammad Mumtaz Ahmad 
t>. Zubaida Jan, 1 1 A. 460, at pp. 470, 471 
(1889); but see Barhamdeo Nanvin Sing v. 
Mackenzie, 10 C. 1005 (1884). As regards 
this case, it is to be observed that the Court 
need not have tried the question of occupancy 
at all. The guestion referred to in the text 
is whether, if evidence is taken on an issue, 
the Judge should express his finding on it. 
The case cited, however, expresses an opinion 
in the negative. 


be entered up in terms of a petition of 

(3) Baldeo Singh v. Dliaram Kunwar, 26 
A. 234 (1903): and see Nanda Lai Rai v. 
Bonomali Lahiri, 11 C. 644 (188S); aed qu. 
as to amendment of judgment. 

(4) 0. XLIX. r. 3. See as to amendment 
by High Court, Karim Mahomed v. Rajooma, 
12 B. 174 (1887) [inherent power to rectify 
record]; Pherozsha Postonjc Randoria v. Sun 
Mills, Ltd., 22 B. 370 (1897); and see Advo- 
cato-Gonoral v. Mahammad Husoni, 4 B. H. 
0. B. 203 at p. 207 (1867) [order for substi¬ 
tution ; minutes directed to be drawn up: 
before minutes matured into order, Court 
altered directions]. 

(6) Muhammad Naim-ul-lah Khan v.Ihsan 
Ullah Khan, 14 A. 226 (1892). 
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compromise is not suclt a judgment as is contemplated by tliis rule, there being 
no expression of judicial opinion on the merits of the ca8e.(l) 

Contents of decree. —The decree must agree with the judgment, and under 
the next rule the Judge should be satisfied of such agreement before he signs it. 
The material findings in each case should be embodied in the decree, and if they 
are not, it is incumbent on the parties to avoid their being bound by decisions 
against which they have no right of appeal, to apply to the Court which passed 
the decree to amend it in accordance with the judgment,(2) for evidence cannot 
be given in execution to clear up uncertainty in the decree.(3) Decrees should 
be drawn up in such a way as to be certain and capable of execution,(4) and as 
to be self-contained and capable of execution without reference to any other 
document.(6) But if on reference to the record the defect in the decree can be 
so far met as to render the decree capable of execution, it should be executed.(6) 
For though Courts should be careful not to draw up imperfect decrees, it is also 
just that litigants should not be deprived of the fruits of their success owing to 
the carelessness of the Court or its officers in the preparation of the 
decree.(7) 

In order to sec what an ambiguous decree really means, the Court may 
look both to tlie judgment, pleadings and the record, for the decree states only 
the relief or other determination of the suit, but not the grounds of determina¬ 
tion, nor does it afiord any information as to the matters which were in issue.(8) 
And the Judge passing the decree being the most suitable person to construe 
it, a Superior Court will not ordinarily feel itself justified in placing on it an)' 
different construction. (9) In a recent case in the Calcutta High Court a decree 
of a lower Appellate Court was set aside on second appeal, not because it was 
erroneous but because its meaning was doubtful.(lO) 

A person caimot get anything by execution other than that w'hicli the 
decree describes.(11) No person takes anything under a decree unless it is given 


(1/ Rumeshwar Piosad v, Chandreshwar 
Piusad, 7 C. W. N. 880 (1903). 

(S) Nianmt Khan e. Pfaadu Buldia, 6 C. 
319 (1880). 

(3) Dwaikaoath Haidar v, Kamalaluinth 
Haidar, 3 B. L. R. App. 128 (1869). 

(4) Ib. 

(5) Joytora Dasseo v. Mahomod Mubaruuk, 
8 C. 975 (1882); Lachmi Narain v, Jwala 
Nath, 18 A. 344, 347 (1898). 

(6) JawaMr Mai v. Kishur Cband, 13 A. 
343 (1891). 

(7) Lachmi Narain v. J^la Nath, 18 A. 
344, 347-(1890). 

(8) Lachman Singh v. Mohan, 2. A. 497, 
498 (1879); Lachmi Narain v. Jwala Nath, 
18 A. 344 (1896) [dist. and observing upon 
Muhammad Sulaiman v. Muhammad Yar, G 
A. 30 (1893),; Jawahir Mai v. Kishur Chand, 
13 A. 340 (1891) i Sankara v. Kelu, 14 M. 


29, 31 (1889); Radha Rorshad Sing v. Tomb 
Ali, 18 C. 108 (1890); Kali Krishna Tagore f. 
Secretary of State, 16 C. 173 at p. 183 (1888 ); 
B. c., 15 I. A. 186; Bremabai v. Yamunabai, 
13 M. 313 (1890); Jagatjit v. Sorabjit, 19 C. 
159 (1891); 8. c., 18 I. A. 105; Shivlal 
Kalidos v, Jumaklal Nathiji, 18 B. 542 
(1893); Sri Raja Rao Lakshmi v, Sri Raja 
Inuganti, 25 I. A. 102 (1898); as to con¬ 
struction of judgment inconsistent in parts, 
BOO Bykunt Chunder v. Dhunpat Singh, 19 
W. R. 104 (1873). 

(9) Shaikh Bisliorut Ali v. Shah Golam 
Nujuf, 4 W. B. 13 Misc. (18155). 

(10) Devendra Nath Chowdhry o. Annada 
Hadi, 19 C. L. J. 64.5 (1914), p. 648, per 
Jenkins, C.J. 

(11) Dwarkanath Haidar v. Kamala Kanth 
Haidar, 3 B. L. R. App. 128 (1869). 
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to him in the ordering part, even though his name is mentioned in it ekewhere.(l) 
What is intended to bp ordered should be ejqjressly declared.(2) For anything 
which the party executing the decree is to recover must be found in the decree 
which he is executing, and not elsewhere r and which decree must be executed 
as it stands ; such as costs; (3) interest; (4) mesne profits ; (6) or interest 
on mesne profits.(6) The title-deeds of an estate, leases, and other documents 
of tlic like kind are accessory to the estate, and pass with it, whether the 
transfer is made by conveyance, certificate of sale, or decree for pos- 
8ession.(7) 

A decree “ according to the terms of the judgment-debtor’s written state¬ 
ment,” incorporates the terms of it.(8) A decree for “ the plaintiffs claim 
with costs,” was held to mean the claim as laid in the plaint.(9) The words 
“ the plaintiS is to have judgment for his moiety with interest at the full legal 
rate and the costs of tlie proceedings in the Court below,” have been held to 
give plaintifi a decree for the moiety claimed by him, i.e. the sum which he 
alleged to be due for principal plus interest, with interest from the date of suit up 
to realization.(10) A decree declaring that the defendant has a right of occupancy 
on payment of a proper rent witliout defining the rent is defective,(11) and so is a 
decree for exclusive possession of land not in the sole possession of the judgment- 
debtors, the shares of the difierent shareiiolders not having been defined •,(12) 
as also a declaratory decree regarding the possession of an idol from time to time 
by contending parties which does not define the period of worship by each, and 
provide for the reconveyance of the idol.(13) As to decrees for accounts,(14) 


(1) Nawab Syud Zoynul Abdoon v. Phoo- 
laah Chunder, J6 W. B. 126 (1871) [mistake 
in heading]. 

(2) Erishtokishore Dult v. Booplall Daaa, 
8 0. 687 (1882). 

(3) Vide post. 

(4) Musoodun ball v. Bheekaree Singh, 6 
W. B. 109 (1866); Sadosiva Pillai v. Bama- 
linga Pfllai, 2 I. A. 219, 228 (1876); Seth 
Gokuldass v. Murli, 5 I. A. 78 (1878); Kaleo 
Nath Paul v. Nuboddecf, Chunder, 17 W. R. 
175 (1872). 

(6) Musoodun ball v. Bhockaree Singh, 
supra. 

(6) Mahomed V.^koob v. Mahomed Zuho- 
orul Huq, 22 W. B .tSS (1874). 

(7) Shri Bhawaui Bovi v. Bovrao 
Madhavrao, 11 B. 185 (1887). As to 
buildings, soc Bam Bhono v. Isbanee, 2 W. B. 
123 (1866) I In re Paramaniek, B. b. B. 
(F. B.) 595 (1866); Juggut Mohinoe v. 
Bwarka Nath Bysack, 8 C. 682 (1882); 
Bhunia 1*1 Seal v. Gopi Nath Khettry, 22 
C. 820 (1896); Ismai Kani Bowthau ti. 
NazaraU Sahib, 27 M. 211 (1903). 


(8) Bam Nandan Bai v. Lai Bhar Bai, 3 A. 
775 (1881). 

(9) Soudo Bhrinlvasapa v. Krishuapa 
Hegde, 11 B. 177 (1886). In Thamman 
Singh V. Ganga Bam, 2 A. 342 (1879), tho 
Court refused to give a reliof not montiouod 
in tho decree “ in favour of his claim,” 
though it was alleged it formed part of tho 
claim. 

(10) Gopec Kissen v. Brindabuu Chunder, 
19 W. B. 41 (1872) 

(11) Kalco Narain u. Chunder Narain, 23 
W. B. 228 (1876). 

(12) Hurry Mohun v. Bwarkauath Sein, 
18 W. B. 42 (1872). 

(13) Bam Boondur v. Taruck Chunder, 19 
W. B. 28 (1872). 

(14) Annoda Prosad Boy v. Bwarkanath 
Uangopadhya, 6 C. 764 (1881); Shushee 
Shekhur v. Sulocm Biswas, 22 W. B. 161 
(1874); Shoshi Bhoosun Pal v.' Guru Churn 
Mukhopadhya, 7 0. 89 (1881); Huirinath 
Baiu Krishna Kumar Bakshl, 14 C. 147,163 
(1886); Partab Bahadur Singh v. Chitpal 
Singh, 19 C. 174 (1891). 
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cancellation of instrument,(1) contribution,(2) of a declaratory cliarac1er,(3) 
maintenance,!!) in mortgago,(6) and in Hindu law caseB,(6) see cases cited 
below. Where the plaintifis were entitled to ask for the performance of the 
part of a contract in which they were iitterested, and the defendant claimed 
execution of the whole, to which the plaintiffs did not object, the Court, it was 
held, ought to liave passed a decree directing execution of tlic whole contract 
instead of rejecting the claim.{7) 

In a suit against a legal representative, the decjee sliould state tJiat it is 
against the defendant in that character.(8) 

During the pendency of a suit brouglit by A for immoveable property, A 
died, and his only son was allowed to represent him. It was held that in the 
decree he should be described as “substituted appellant as representative of 
his father A.” (9) 

The relief granted must be clearly specified. It is not vitliin the scope 
of this note to disemss what relief should be granted in any particular case, 
but certain principles of general application may be heri! referred to. The 
relief granted should be consistent with the pleadings.(lO) As a general rule 
a plaintiff should not be decreed more than, or a rtilief difiercut from, that 


(]) Ajit Singh v. Bejai Bahadur Singh. H 
C. 61 (1884). 

(2) Bhurufc Paudey v. Numthooi’a Kooor, 
23 W. R. 421 (1875); Moliadro Missor v. 
Uhori MLssor, 24 W. K. 2D0 (1876); Suput 
Siiigli V. Imrit Towari, 6 0. 720 (1880); 
Rash Munjoree v. Radha Soondurec, 23 W. R. 
283 (1875). The liability ia several in con¬ 
tribution suits. As to default where decrees 
are joint and several, see Saiig Ram v. Ram 
Sewak, 2 Agra Misc. 14. 

■ (3) Pirthi Pal Kunwor v. Guman Kunwar, 
17 0. 933 (1890); Dhunput Singh v. Narain 
Pershad, 20 W. R. 94 (1873) j RangacharUwi 
v. Yogna Bikshajiur, 13 M. 524 (1890); 
Venayak Amrit v. Abaji Haibatrav, 12 R. 
416 (1887); Ram Soondur v. Taruck 
Chunder, 19 W. R. 28 (1872). 

(4) Vishnu Shamhhog v. Manjamma, 0 M. 
108 (1884); Ashutosh Bannerjee v. Lukhi- 
moni Dehya, 19 C. 139 (1891); Mansa 
Devi V, Jivan Lai, 9 A. 33 (1896); Sathanatha 
V. Subba Lakshmi, 7 M. 80 (1883); Abdool 
Futteh V. ZabunoBsa Khatun, 6 C. 631 (1881); 
Mullia V, Virammal, 10 M. 283 (1886); Rajah 
Prithee Singh v. Ranoo Raj Kooer, 2 A. H. 
C. R. 170 (1870). 

(6) See Gout’s Transfer of Property Act; 
Rashbchaiy Ghose’s I^aw of Mortgage. A 
few cases will bo found oollectod in 
O’Kinealy’s notes to s. 206. 


(6) StH> Honio cases collected iu O’Kin* 
ealy’s C. P. C., notes to 8. 206, on “ Hindu 
roprofloutativo,” “ Fathera’ debt,” “ Kurta,” 
“ Manager of infants’ estate,” “ Karnurvan,” 
“ Uralars,” “ Hindu widow,” which are not 
here dealt with as being beyond the scope 
of the Commentary. See Mayne's Hindu 
Law. 

(7) Hari Raghunath v. ICrishnaji Auant, 
19 3.646 (1894). 

(8) Girdharlal Krishnavalabh v. Bai Shiv, 
8 B. 309 (1884 ); and as to decree sought to 
bo executed against representative of joint 
family, Guruvappa v. Thimma, 10 M. 310 
(1887) ; as to decree against wrong person ae 
representative of a deceased debtor, boo 
Baswantapa Shidapa v. Ram, 9 B. 86 (1884); 
Akoba Dada v. Sakharam, id. 429 (1885); 
Fanindro Dob Raikut v. Rani Jugudishwari, 
14 C. 316 (1887) [decree against executors 
acting under a will afterwards found invalid]. 

(0) Ran Bijai v. Jagatpal Singh, 18 C. 
Ill, 120 (1890). 

(10) Eshan Chunder v. Shamachurn, 11M. 
X, A. 7; s. c., 6 W. R, P. 0. 67 ; Mylaporo 
lyasami u. Yeo Kay, 14 U. 802 (1887); and 
with tho ovidenco. So exclusive possession 
can only be decreed if exclusive possession is 
proved: Paroshram v. Mirarji, 20 B. 669 
(1895); Nanik t?. Appa, 20 B. 627 (1896). 
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which he asked for; (1) thougli relief may be prayed for in the altemative.(2) 
Where, however, the amount of mesne profits is directed by the decree to be 
ascertained in execution, the plaintiff is not limited to the amount claimed in the 
plaint. (3)' As to purchase by plaintiff during pendency of proceedings, see 
note.(4) Wliere a plaintiff sued, while his lease was stUl running, to recover 
possession, and the loan expired after action brought, but before decree : held 
that the decree should have declared right to possession with mesne profits, 
but should not have declared actual possession to be given.(6) The relief given 
must of course be one authorized by law. So in decreeing a claim on a simple 
money bond a Court has no authority to direct the realization of the money out 
of any named property, and thus make it a charge upon such property. (6) 

Where a decree of a Lower Court is confirmed on appeal, and that decree 
directs something to be done within a specified time, the time is to be counted 
from the date of the appellate decree.{7) But the rule does not apply if the 
appeal is withdrawn; (8) and the fact that an appeal has been presented does 
not enlarge, the time for payment of the sum decreed, or prevent the decree 
from being executed.(9) The mention in a decree of a term when a particular 
right is to become enforceable is not a condition precedent, but indicates a 
term from which limitation runs.(10) 

If the decree is not accurately and properly drawn up, the party should 
apply to amend (aide post). 

Costs.—The actual amount of costs may not be settled in the judgment, 
but, under the second paragraph of the rule, have to be determined subsequent 
to judgment for entry in the. decree. An order passed by the Court determining 
such amount must be treated as a continuation or completion of the judgment.(ll) 
The decree must state, tlie amount of costs, and by whom, and in what proportions, 
they are to be paid. No costs, nor interest on costs, can be recovered unless they 


(1) GhyruIIah v. Kishoreiiath, 0 W. K., Act 
X., 00 (1800); Samat v. Amra, G B. 394 
(1882); Narasimha Charyalu v. Apjia Rau, 
18 M. 122 at p. 124 (1894); Sambayya v. 
Gopola Krishnamma, 16 M. 489 (1892); 
Krishna Pillai v. Bangasami Filial, 18 M. 
462 (1896); Modava Naiknn v. Appavn Nai- 
kan, 2 M. H. G. R. 394 (1865); Falaniyandi 
V. Muttusaini, 2 M. H. 0. R. 441 (1865); as 
to whether in a suit for exclusive possession 
joint possession may be given, see Antu Singh 
V. Mandil ,Singli 15 A. 412 (1893); as to 
accessory right, sc. llayagreeva v. Sami, 16 
M. 286 (1891); in I’.irshotam Bhaishankar 
V. Huiual Zunjar, 2(1 B. 196 (1896), a suit 
for ejectment was turned into a redemption 
suit. 

(2) Porumal v. Kaveri, 16 M. 121 (1892); 
Nans w. Appa, 20 B. 627 (1896). 

(3) Jadoomoney Dabeo o.HafezMahomod, 
8 C. 296 (1881); Gaifri Prosad Koondo v, 
Roilly, 9 0. 112 (1882). Under the present 


(ktdo, however, mesne profits are determined 
in the suit and not in execution. 

(4) Wamanmo v. Rustomji, 21 B. 701 
(18t)6). 

(6) Umanund Roy v. Sreokishen Bannerjee, 
7W.R.248(1867). 

(6) Omrito Lall Sircar ti. Ramdhun Cha- 
koc, 18 W. R. 603 (1872). 

(7) Daulat v. Bhukandas, 11 B. 172, 173 
(1886) [time to redeem]; Rupchand v. 
Shamsh.ul.Jeiian, 11 A. 346 (1889); Kodai 
Singh V. Jaisri, 13 A. 376 (1889) [pre- 
omption]; corUra as to redemption, Bhoia 
Nath Bhuttacharjeo v. Kanti Chundra 
Bhuttacharjoo, 25 C. 311 (1897). 

(8) Patloji V. Ganu, 16 B. 370 (1890); 
Ohudasama v. Manabhai, 16 B. 243 (1891). 

(9) Aminabi v, Sidu, 17 B. 647 (1892). 

(10) Narayan Chitko v. Vithul Parshotam, 
12 B. 23 (1887). 

(11) Venkata Jogayya v. Venkatasimhadri, 
24 M. 26, 26 (1900). 
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are mentioned in tlie decree, though the judgment says they should be given.(l) 
The mere specification of costs without an allotment of responsibility for them 
is not sufficient.(2) But it was said to be not necessary that the specific sums 
which go to make up the costs'should be set forth.(3) Where an order denotes 
generally that costs should be paid, and then afterwards specifies a particular 
sum in respect of those costs, the specified sum comprises all the costs to which 
the party will be entitled.(4) It is not the practice, where costs of an inter¬ 
locutory proceeding have been disposed of, to consider that an award of the 
general costs of the suit interferes with the order disposing of those partial 
costs.(5) If there is a set-ofi on account of costs, interest should only run after 
the set-oS has been deducted.(6) The third clause is taken from sect. 221 of 
the last Code. It has been held that a decree for the payment of money and 
for costs in the suit is indivisible; so that its benefit as regards costs cannot 
be transferred apart from the rest.(7) See notes to sect. 36, ante. 

Amendment of decree.—^Bvery Court has inherent power over its own 
records so long as those records are in its power, and it can set right any mistake 
in them.(8) A decree is the decree of the Court and not of the parties. It is 
the bounden duty of a Court, of its own motion, to see that its decrees are in 
accordance with the judgments, and to correct them if necessary. There is, 
therefore, no limitation for an application to smciid the decree.(9) B.. 3 pro¬ 
hibits the alteration of a signed and dated judgment save (except in the case of 
clerical errors) by review. Sect. 152, which embodies the thud paragraph of 
the former sect. 206, gives a power to amend the decree, it being a right incident 


(1) Nobo Kiisto Mookorjoo v. Paibutty 
Ulmro Bhuttaoharjee, 13 W. R. 23 (1870); 
Chowdhry (loluck Chundfir v. Ohowdhry 
Wunga Naruin, 18 W. R. 111 (1872 ); Muddun 
Thakoor t>. Morrison, 18 W. R. 263 (1872); 
Rajah Loelanund Singh v. Court of Wards, 
14 W. R. 387 (1870); Forester r. Secretary of 
State, 4 I. A. 137 (1877); but see Rajah 
Rughoonuiidun t. Arcott, 19 W. R. 46(1872), 
where tho rate was not spociiied in the decree 
and tlio executing Court estimated the rate; 
foil. Madhub Lull Khan v. Noyan Ghose, li 
C. L. R. 231 (1880); Syud Shah ®. Meer 
Reasut,17W.R.414(1872). 

(2) Janokee Nath Mookerjee v, Joy Kishen 
Mookerjeo, 15 W. R. 4 (1871). 

(3) Mothoora Mohun v. Hury Kishoie, 18 
W. R. 286 (1872) ; Raghu v. Rajeudra, 
U C. W. N. 566 (1009). 

(4) Sharoda Feishad v. Luchmeeput Singh, 
18 W. R. 89 (1892) j but as to costs of trans¬ 
lation in appeals to F. C., see ib.; Asgur Ali 
V. Nugendro Chunder, 23 W. R. 463 (1875); 
Muddun Thakoor ii. Morrison, supra ; Ram 
Coomar Ghose v. Prosunno Coomar Sanuyal, 
10 C. 108 (1883); NUmadhub Doss v. Bis- 


Bumbhur Doss, 21 W. R. 411 (1874), where 
even interest on these costs was given. 

(6) Radha Pershad Singh v. Ram Purine- 
swar Singh, 10 I. A. 113 (J882). 

(6) Amanat Ali v. Mt, Bindhoo. 13 W. R. 
138 (1870). 

(7) Ram Chandi'a v. Abdul Hakim, 35 
A. 204 (1013). 

(8) Karim Mahomed v. Rajooma, 12 B. 174 
(1887); and this power exists independent of 
tho provisions of tho Codo: Muhammad 
Naim-ul-lah v. Ihian-ul-lali, 14 A. 226, 229 
237 (1892). See cases cited in Ann. Pr., 
notes to 0. 28, r. 11. 

(9) Kalu V. Latu, 21 C. 259 (1893); Jivraji 
V. Ihogji, 10 M. 61 (1880); Shivapa v. 
Shivpanoh, IIB. 284 (1886); Raghunath Das 
V. Raj Kumar, 7 A. 276, 280 (1884); Tarsi 
Ram ®. Man Singh, 8 Ar492 (1886); Darbo 
». Kesho Kai, 9 A. 364 (1887); Muhammad 
Sulaiman Khan v. Muhammad Yar Khan, 11 
A. 267, 200 (1888); emUra, Gaya Prasad ii. 
Sikri Prasad, 4 A. 23 (1881), which is over¬ 
ruled; Langat v. Janki, 14 C. L. J. 481 
(1911). 
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to any Court to correct its formal records in Buch way, if needed, as will make 
them represent truly the decision which was intended to be judicially expressed 
when the judgment was delivered.(l) This may be done where there is clerical 
or arithmetical error,(2) or a variance with the judgment.(3) The power is, 
however, limited to this, and should not be exercised except in accordance with 
the terms of r. 3 or sect. 152, ante.(i) When a decree is in perfect accordance 
with the judgment, it cannot, subject to the provisions of sect. 152, ante, be 
altered, however erroneous the latter may be.(6) The Code gives no power 
to alter or vary the decree. A review of judgment or an appeal can alone do 
this.(6) The High Court has no power to alter its own decrees except under the 
provisions of this rule or soot. 114, anie.(7) It lias, however, been recently held 
that a party is not limited to the remedy given by these provisions, and that 
a suit will lie to rectify a mistake in a decree ; (8) but in another case it has been 
.stated that this can only be in special circumstances, and that as a general rule 
such a suit is not maintainable.(9) An application to amend may be refused if 
made a long time after the date of the decree, and the latter should not be 
amended after execution is barred.(10) A decree, however, has been amended 
subsequently to a Court sale.(11) 

Apparently, accoi-diug to one view under tlui last Coih", a decree might have 
been altered I'itlu'r byway of application under sect. 206 or under sect. 623.(12) 
If an application for review was made on several grounds, and one of them referred 
1,0 a clerical mistake, and if the other grormds were held to be untenable, the 
Court might reject, the application and refer the applicant to his remedv under 
.sect. 206. If it did not do so, but on the application for a j'cview amended the 
clerical mi.stake, the decree drawn up became the final decree, and an appeal 
lay if it was brought within tlu' prescribed time from such final decree.(13) 

Proceedings under sect. 206 could not, it has been said, be regarded as of the 
.same nature iu any respect as ju'ooeedings under sect. 623 con-esponding with 
sect. 114. In the former case the correctness of the judgment is not questioned. 


(J) Luc-aa v. Stophon, 9 W. It. 1101 (IHOS); 
Dlian Hingh v. Baaant yiiigh. S A. G!9, 5114 
(J886); but see Raghunafli Dies v. Jtaj Ku¬ 
mar, 7 A. 27u, 278(1884). 

(2) Sec, t r inatanne, Dhan Singh v. llasant 

Singh, 8 519, at j). 534 (188C). 

(3) Even after the decree has been signed 
by the Judge and even if it does not fall 
within sect. ].')2: Brijratan v. Joynaiain,. 
37 0.649(1910). 

(4) See Abdul Hayni Khan v. Chuniu 
ICuai, 8 A. 377 (1886), wh 're the amendment 
was illegal, the decree being in conformity 
with the judgment; and Farameshraya v. 
Soshagiriappa, 22 M. 364 (1899), where this 
being the ease, the added words were ex¬ 
punged : Eaghunath Das v. Baj Kumar, 7 
A. 276 at p. 281 (1884); s. c., at p. 876. 

(6) Ijakho Bibi v, Salamat Ali, 20 A 337 
(1898). 


(6) Bachman Singh v. Mn)ian, 2 A. 497, at 
p. 506(1879). But see also now sent, 1.52, nnle. 

(7) Kotagiri Venkata v. Vellanki Venka- 
farama, 4 C. W. N. 725 (1900); s. c., 24 
M. 1; Langatu. Janki, 14 C. L. .1.481 (1911). 

(8) Jogeswar Atha v. Ganga Bishnu, 8 
C. W. N. 473 (1904). 

(9) Bhandi Singh v. Dowlat Bay, 17 
C.W.N. 82(1912). 

(10) Goiuck Chunder v. Gunga Narain, 20 
W, B, Ill (1873); Tarsi Bam v. Man Singli, 
8 A 492, 496 (1886). 

(11) Pydel V. Chathappan, 14 M. 160 
(1890). 

(12) See Kali Prosanna Basu Boy v. 1*1 
Mohun Guha Boy, 2 C. W. N. 210 at p. 222 
(1897); dissented from in Ahsan-ni-Lah e, 
Dakkhini Din, 27 A. 676 (1906). 

(13) Joy Kishen Mookerjee v. Ataoor Bo- 
homan, 6 C. 22 (1880). 
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it is assumed; but the jurisdiction aj-ises from the fact that the decree as 
drawn up and signed is not in accordance with the judgment. In the latter 
case, not only the correctness of the decree but the correctness of the judgment 
is questioned, and if the application under sect. 623 (now 114) is allowea, a re¬ 
hearing of the suit or appeal becomes necessary. In the former case there is no 
rehearing.(l) It has, however, also been held that there may be a review not 
only where there is something faulty in the judgment itself, but in oases of amend¬ 
ment of decree which do not necessitate any alteration in the judgment, and that 
therefore an order passed on an application under the former section was sub¬ 
stantially an order passed on review within the meaning of Art. 179 of the 
Limitation Aot.(2) 

There is a distinction between a case of amendment and one of novation 
or substitution. Where an instrument is amended so as to express the real 
intention which it was intended to express, but which it did not completely 
express, the transaction is not in Bubstanc.e varied, but its inaccurate description 
is only rectified. Excejit, therefore, as specially provided for in sect. 32 of the 
last Code (now 0.1. rr. 8-10,11), an amended decree, is operative from the, date 
of the original decree.(3) Assuming, however, that the date of the decree is the 
date of the judgment, and therefore the date of the decree, is not the date of 
amendment when the date of the judgment remains unaltered, the question 
arises whether an application for execution of a decree is affected by an applica¬ 
tion under this rule. It has been held that such an application is not a step in 
aid of execution, (4) and therefore as such does not save limitation. It has, 
however, also been held that an order passed upon an application under the 
former section was substantially an order passed upon review of judgment 
within the meaning of the third clause of Art. 179 of the Limitation Act, and that 
such an application saved limitation.(5) A decree, moreover, is not operative 
until the amount for which execution is to be had has been ascertained by the 
Court.(6) It was held by Subramania Ayyar, J., that where a decree is rightly 
amended, the date of the rectification is immaterial with reference to the calcula¬ 
tion of the time in which any appeal may be preferred against such decree. But 
where a decree is wrongly varied, a party affected by such variation is entitled 
to calculate the time during which an appeal may be preferred as commencing 


(1) Daya Kishan v. Nanhi Bcgam, 20 A. 
304, 306, 300 (1898). 

(2) Kali Prosanna Baeu Roy v. Lai MoBun 
Guha, 2 C. W. N. 219 (1897); a. c., 25 C. 208 
[though not for all purposes, as explained in 
Nalinakshya Qhosal v. Mafakshar Hossain, 
28 C. 177, 179 (1900)1; and see Venkata 
Jogayya v, Venkatasimhadri, 24 M. 25, 26 
(1900). 

(3) Pydel v. Chathappan, 14 M. 150 (1890), 
where a decree was amended after sale in 
execution, and was held to bind the party 
against whom the amendment was directed. 

(4) Daya Kishan «. Nanhi Begam, 20 A. 


304 (1898); Muhammad Umayan v. Zinat 
Begam, 26 A. 385 (1903); Kali Prosanna 
Basu Roy v. Lai Mohun Guha, 2 C. W. N. 
219, 221 (1897). 

(6) Kali Prosanna Basu Roy v. Lai Mohun 
Guha, 2 C. W. N. 219 (1897); s. o., 26 C. 
268; Venkata JoyayyrfV. Venkatasimhadri, 
24 M. 25 (1900); Kishon Sahai v. Collector 
of Allahabad, 4 A. 137 (1881). 

(6) Muhammad Umarjan Khan v. Zinat 
Begam, 26 A. 386 (1903) [docroo for mesne 
profits to be subeeiiuently assessed—applica¬ 
tion for assessment application in the suit 
and not in execution]. , 
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from the date of the variatioii.{l) The rest of the Court, however, apparently 
held that the time for appealing must be reckoned from the date of the original 
decree and not from the date of the amendment, but that it could strike out the 
improper amendment, no petition for revision being ncce8sary.(2) 

What Court may amend.— Where a decree requires amendment, the 
party aggrieved sliould apply to the Court in which it was granted, and should 
not appeal on this ground, as in default of such application an appeal is un¬ 
necessary. (3) Where the decree was imperfect and liould not bo drawn up from 
the judgment, and the Judge who gave the judgment was no longer Judge of the 
district, the High Court ordered a fresh trial.{4) The decree of an Appellate 
Court supersedes the decree of the first Court, even where, the appellate decree 
merely affirms the original decree and does not reverse or modify it. Where a 
decree has been affirmed on appeal, the only decree which can bo amended is the 
decree to be executed, viz. that of the Appellate Court; and the only Court 
which has jurisdiction to amend the appellate decree is the Court of Appeal. 
If, tliorefoK', the Appellate Court reverses, modifies, or affirms by dismissal of 
the. appeal the decree of the first Court, the Lower Court has, after the appellate 
decree, no jrower to .'unend.(,5) The Bombay High Court has held (6) that an 
exception exists to this rule in the case of appeals dismissed under sect. 551 
(now 0. XLI. r. 11), it Ircing said that such a dismissal leaves the decree, of the 
Lower Court untouched, ireithor confirmed nor varied nor reversed, with the 
result that it remains the decree of the Lower Court, which can amend it. Practi¬ 
cally, how<! ver, the effect of such dismissal is to confii’m the decree, and it has also 
been held that the Lower Court cannot amend either in the case of appeals 
dismissed under sect. 551 (now 0. XLI. r. 11) or tried after notice to the; respon¬ 
dent. (7) Where a decree after being affirmed on appeal is amended by the original 
Court and no step is taken to s(!t aside the amended decree, the latter is binding 
between the parties, and its validity cannot be challenged in execution proceed¬ 
ings on the ground that the original Court had no jurisdiction to make the 


(J) Paramosbraya v. Sihhagiriappa, 22 M. 
n(i4 (]889;. 

(2) See ib., at p. 371. 

(3) Banwaree Oliand Thakoor v. Mudden 
Mohun Chuttoraj, 21 W. K. 41 (1874). 

(4) Kiahf'n Dyal Lail v. Abdool Lut<'ef, 19 
W. E. 267 (1873;. 

(6) MuhammadSul.limanKhanv.Muham¬ 
mad Yar Khan, II A. F. B. (1888) [ovor- 
ruling in effect Ram Saran v. Eoraidhar Rai, 
10 A. 51 (1887)]; Tarsi Ram v. Man Singh, 
8 A. 492, 494 (1886); Muhammad Sulairaan 
Khan v. Fatima, 11 A. 314 (1889); Daya 
Kishan i’. Nanhi Bogam, 20 A. 304, 307 
(1898); Pichuvayyangar V. Seahayyangar, 18 
M. 214 (1892) [overruling Sundara v. Sub- 
banna, 9 M. 364 (1886), which had been 


provioasly followed in Ram Saran v. Porsid- 
har Rai, 10 A. 61 (1887), but doubted in 1891, 
in Chathappan v. Pydel, 15 M. 403]; Shivlal 
Kalt^ V. Jumaklal Kathiji, 18 B. 542 
(1893); Onraet v. Sunkur Dutt, 14 W. R. 20 
(1870): s. c., 5 B. li. R. App. 60; Chowdhry 
Wahid All v. Mullick Enact Ali, 14 W. R. 
288 (1870); Ram Churn Bysack v. Luckhon 
Kant Bomick, 10 W, R. (F. B.) 1, 3 (1871) 
(no distinction between decree of affirmance 
and of modification]. 

(6) Bapu V. Vajir, 21 B. 548 (1S96). 

(7) Munisami Naidu t;. Muniaami ReddI, 
22 M. 293 (1898); Isma Sundari Devi v. 
Bindu Bashini Chowdhrani, 24 0. 769 
(1897). 
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anien(iiiient.(l) The Court of first instance has no jurisdiction to amend a 
decree on the application of a non-appealing defendant, when the decree has been 
confirmed on an appeal by the other defendants. (2) 

In executing a decree the Court of execution must take the decree as it 
finds it. It cannot amend the decree or alter it in any way, though it is bound, 
of course, to construe the decree. The decree in execution may be the decree of 
the High Court, and the proper Court to execute that decree may be the Court 
of the Munsif by whom the suit was first decided. The Munsif in respect of 
a decree made by an Appellate Court would be bound, as the Court executing 
the decree, to execute the decree whether he approved of it or not, even if the 
decree had been one made by him8elf.(3) And no evidence can be given in 
execution to amend uncertainty in the decree, sought to be executed.(4) 

Notice.—The, Court can only amend the. decree after such notice a.s m.ay 
enable either party to prefer objections.(5) 

Erroneous order of amendment; how to he attacked.— An order 
passed amending a decree is a separate adjudication and is not merely a part 
of the original decree.(6) Such an order is not appealable.(7) It may, however, 
be revised under se.ot. 622 (now s. 115),(8) or, it has been held, sect. 15, of the 
Charter.(9) As already observed, the decisions are not entirely agreed upon 
the point whether a wi'ong order should be attacked by way of appeal from the 
decree as amended or by way of revision of the. order of amendment. It is plain 
that if a decree is properly amended and exception is taken to the decree and not 
to the amendment, then an appeal should be brought against the amended decree. 
If no objection is taken to the decree as originally framed, but it is alleged that 
it has been improperly amended, then, as what is complained of is the order of 
amendment, the remedy should be according to the weight of authority by way 
of revision of the order of amendment, and not by way of appeal against the 


(!) Monat All r. Amdar Ali, 9 C. W. N. 
BO.') (1905); foil, on the question of the 
appealable tdiaraeler of an amondeci decree 
in Brojo Lil Rai (Ihowdhury u. Tara Prasannn 
Itliattftcharyi, 3 C. L. J. 188 (1906). 

(2) iSri Gobind Sing v. Oangafn Pershad 
Singh, « G. L. .1. 642 (1907). 

(3) Daya Kishan p. Nanhi Bogain, 20 A. 
304, 307 (1898); and see Pillai v. Pillai, 2 
1. A. 219 (1876); Forester v. Secretary of 
State, 4 I. A. 137 (1877) j Seth Gokuldass r. 
Murli, 61. A. 78 (1878); e. c., 3 0.602. 

(4) Dwarkanath Haidar v. Kamalakanth 
Haidar, 3 B. L. K. App. 128 (1800): as to 
imperfect decrees involving necessity for 
further suit, see Kalee Narain v. Chunder 
Narain, 23 W. R. 228 (1876). 

(5) Raghunath Das v- Raj Kumar, 7 A 
276, at p. 279 (1889); and see Abdul Hayai 
Khan e. Chunia Knar, 8 A. 377 (1886), where 
the preceding was held to he had for want of 
notice. 


(0) Raghunath Das v. Raj Kumar, 7 A. 87(1 
(188,6); 8. c., at p. 270. 

(7) Under 0. XLIIl. r. 1; Raghunath Das 
0 . Raj Kumar, supra ; Naliuakshya Ghosal v. 
Mafakshar Hossain, 28 C. 177 (1900); s. c., 
6 C. W. N. 192 ; Naruyanasanu v. Natesa, 16 
M. 424, 425 (1892), per Best, ,J.; but see 
Visvanathan Ghotti v, Kamanathan Ghctti, 
24 M. 046 (1901), where it was hold that an 
appeal would lie against the amended decree; 
nor to the Privy Oouncil, Sunder Koor v. 
Ghandishwar Prosad, 30 C. 879 (1903); nor 
under the Charter, Muhammad Naim-ul-lah 
Khan v. Ihsan-ullah-Khan^ 14 A. 226 (1802). 

(8) Raghunath Das v. Raj Kumar, supra ; 
Dhan Singh v. Bosant Singh, 8 A. 610 (1886); 
Balmakund v. Sheo Jatan Lai, 0 A. 126 
(1882); Hasan Shah e. Shoo Prasad, 16 A. 
121 (1892). 

(9) Muhammad Sulaiman Khan v. Fatima, 
9 A. 104 (1886). 
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amended decree. The third case is where there is objection both to the original 
decree and to the amendment on the ground that it was not warranted, there 
being no variance or clerical error. It is not clear on the authorities what course 
should be taken, but it would appear reasonable to allow all questions in such a 
case to be raised in an appeal from the amended decree. An order amending 
can be objected to in execution of the decree (1) and an appeal lies from an order 
passed in exeoution.(2) 

High. Court.—Rules 1-8 of this Order do not apply. See 0. XLIX. r. 3. 

Revision. —It was held that proceedings under sect. 206 of the last Code 
terminated in an order which could be dealt with on revision, as where the Court 
acted beyond its jurisdiction in making an addition to the decree not warranted 
by the judgment.(3) 


7. The decree shall hear date the day on which the [«• 206 .] 
judgment was pronounced, and, when the 
Judge ha.s satisfied himself that the -decree 
has been drawn up in accordance with the judgment, he shall 


Date of decree. 


.sign the decree. 


Decree.—'I'his rule does not apply to High Courts in exercise of original 
jurisdiction. 0. XLIX. r. 3. When a person has the judgment of the Court 
that he shall have a decree, it may be said that he. then obtains his decree. The 
decree., when it is drawn up afterwards, relates back to that time.(4) But a 
formal decree must follow judgment, and is a necessary part of the ultimate, 
procedure in all suits, though inadvertently it is not in so many terms required 
by the Code as a necessary proeeeding after judgment. Without a decree a 
judicial record does not speak, and wanting it no proceeding subsequent to the 
judgment can with any certainty be taken. It is in substance as well as form 
the mouthpiece of the suit in its immediate result.(5) Whatever be the form of 
de<irec a separate formal decree should be drawn up. A copy of the judgment 
with the schedule of costs appended is insufB.cient.(6) A decree must be in a 
civil suit,(7) and differs from an order in that the former expresses the result 
of the judicial proceeding by way of suit or appeal, and so far as suits and 
appeals are concerned, the latter are confined to snch orders as are given in 
the course, of proceedings, and do not finally dispose of them. See generally 
notes to sect. 2, ante. 


(1) Abdul Hayai Kuan v. Chnnia Kuar, 8 
A. 377 (1886); Muhammad Sulaiman Khau 
V. Eatima, 11 A. 314 (1889). 

(2) Ib.; Nalinakshya Gbosal v, Mafak- 
shar HoBsain, 28 C. 177 (1900); s. o., 0 C. W. 
N. 192. 

(3) Bai Shri Vaktuba v. Agarsangji, 31 B. 
447 (1907). 

(4) Mungniiam Marwaii v. Qursahai Nand, 
17 C. 347, at p. 357 (1889). 


(5) Ranjit Singh v. Ilahi Baksh, 6 A. 520, 
526 (1883); but as tu applications for par- 
tition under the N. W. P. Land Revenue Act, 
see Niaz Begam v, Abdool Karim Khan, 14 A. 
600 (1892). 

(6) Purmesauree Dutt v. Joynath Thakoor, 
16 W. R. 326(1871). 

(7) Minaksbi Naidu v. Subramanya., 11 M. 
26, 36 (1887)! 141. A. 160. 

3 K 
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Date .— The decree must bear the date on which judgment is delivered, 
and not the date on which it is drawn up,{l) and a decree operates from this 
(kte and not from that on which it may be subsequently amended.(2) Limita¬ 
tion thus runs from the date the decree bears, that is, the date of the judgment; (3) 
though a suitor is entitled, in computing the period within which he can appeal, 
to deduct the time between the delivery of the judgment and the actual issuing 
of the decree.(4) 

“ Satisfied himself.”—^It is the duty of the parties, or rather of their 
pleaders, to see that a decicc is drawn up in the proper form, and the signatures 
of the pleaders arc generally obtained before the decree is finally signed.(5) 
But though the duties of the pleaders remain as they were, the Judge is not 
relieved by any action on their part from satisfying hini.self personally as to 1 he 
correctness of his decree. 

“ Sign.”—After the decree has been duly signed it becomes and must be 
regarded as a decree of that date. Once a judgment is pronounced and the 
decree signed, it becomes a final decree, whicli may become the subject-matter 
of appeal or review. It cannot be altered except under the provisions of sect. ] 52 
or 0. XX. r. 3, or those relating to rcvicw.(6) 

8 . Where a Judge has vacated office after fronouncing 
Procedure where Judge .judgmmt but mthout signing the decree, 

has uacated office before a decrcc drawn uf in accordance with such 
signing decree, judgment may he, signed hy his successor or, 

if the Court has ceased to exist, hy the Judge of any Court to 
which such Court was suhordinate. 

9. Where tlie subject-matter of the suit is immoveable 
Decree for recovery of property, the decree shall contain a descri'ption 

limnoveaWe property. property sufficient to identify tlie same, 

and where such property can he identified by boundaries or by 
numbers in a record of settlement or survey, the decree shall 
specify such boundaries or numbers. 


(]) See Afzn) Hossain v. Umda Bibi, I 
a W. N. 03 {189.')); Beni Madhub Mitter v. 
Matungiui Daasi, 13 C. 104 (1888); Rainey v. 
Broughton, 10 U. 652 (1884). 

(2) Raghunath Dae v. Raj Kumar, 7 A.27G, 
279 (1884); and floe notes to 0. XX. r. 6. 

(3) Golam GafEar Mandal v. Goljan Bibi, 
25 C. 109 (1897); Afzul Hosaain o. Umda 
Bibi, 1 0. W, N. 93 (1805). 

(4) Beni Madhub Mitter v. Matungini 
Ditflsi, sujjra ; contra if the party has not 


applied for a copy, Yamaji v. Antaji, 23 B. 
442 (1898): Beohi v. Ahflan-uIIah Khan, 12 
A. 461 (1800). 

(5) Ram Jxichun Dobs Munsoor Ali, 10 
W. R. 96 (1868) ; Goluok Chunder v. Gunga 
Narain, 20 W. B. Ill (1873) ; Tarsi Ram p. 
Mari Singh, 8 A. 492, 495 (1886) ; Prince 
Mahoinmed Buhimooddeen v. Boor Protab, 
18 W. B. 303 (1872). 

(6) Raghunath Das v. Raj Kumar, 7 A. 
270, 279, 280 (1884). 
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Decree for immoveable property.— Act VIII. of 1859, sect. 190. Sect. 

207 of last Code. The words “con &e ” have been substituted for “ is identified." 

The decree should show distinctly and accurately what property it deals with, 
giving the boundaries and details of the property which the Court intends shall 
he covered by the decree, for if these are not given the decree may be impossible 
of execution.{l) Where this is not done the decree-holder’s remedy lies in on 
immediate application to the Court which made the decree to have it rcctified.{2) 
Evidence cannot, however, he. given in the execution department to amend any 
)nioertainty in the, deorce,.{3) Where a Judge decreed po8ses.sion with wasilat 
without declaring specifically that plaintiffs were to recover the share which they 
had purchased in an undivided estate or specific land representing that share, 
the plaintiffs were held not entith'.d to be put in possession of any specific land8.(4) 

10. Where tlie suit is for moveable property, and the decree [s. Z 08 .] 
Decree for delivery of is for tlie delivery of such property, the 
moveable proper^. decree shall also state the auiouut of money 
to be paid as an alterna,tive if delivery cannot be had. 

Suit for moveable property. —Act VIII. of 1859, sect. 19J. If there is a 
dispute as to tlie moveable property claimed, the Court must of eom'se determine 
it before passing its decree. It cannot leave the matter to be settled in cxecu- 
tion.{5) If it then passes a decree for delivery, it must state the amount to be 
paid as an alternative. This is (>rdinarily the value of the property in question, (6) 

The Ooui t may also pass a decree for damageB.(7) This section is in accordance, 
with English law which took away from the defendant the ojition to retain the 
goods or pay their value. Now payment can only be made if delivery cannot 
be had. If the goods arc capable of delivery they must be delivered.(8) An 
alternative prayer for value of goods as compensation does not alter the character 
of a suit.(9) 


(]) Sushtoodhur Bhuttacharjoo v. Kaleo 
Doss Dey, 24 W. R. 479 (1876); Mahomed 
ilamail v. Lalla Dhundur, 26 W. R. 39 {1870); 
Dwarkanath Roy v. Jannobee Chowdhrain, 
19 W, R. 81 (1873); Darbaroo Sayal v. Fatu 
J^haloe, 23 W. R. 286 (1876); Kangal Chan¬ 
dra Ruj i’. Kanyo Lall Ruj, 4 G. 09 (1878); 
see Ram Lochun v. Munsoor Ali, 10 W. R. 96 
(1868); though where a question arises in a 
Hubflcqucnl as to what was decreed in an 
earlier one, an ;.t' iTective definition may be 
cured by the acts of the parties : Secretary of 
State V, Durbjoy Singh, 19 0. 312 (1891). 

(2) Darbaroe Sayal v. Fatu Dhaleo, mpra, 

(3) Dwarkanath Haidar v. Kamalakanth 
Haidar, 3 B. L. R. App. 128 (1869). 

(4) Ram Loehun v. Munsoor Ali, 10 W. R. 
96 (1888). 

(6) Sheo Qobind v. Sham Narain, 7 A. 
H. C. R. 75 (1876); see observations on this 


point of Sir Barnes Peacock, C.J., in Dwarka¬ 
nath Haidar v. Kamalakanth Haidar, 3 
B. L. R. App. 128, at p. 130 (1869). 

(6) Bombay Burmah Trading Corp. v. 
Miraa Mahomed, 19 W. R. 123 (1873), where 
the defendants bad at them own risk removed 
the timber, and the Court held that the 
plaintiff was entitled to its delivery or its 
valuo without deduction of charges of re¬ 
moval j Kashoo Nath Kooer v. Deb Kristo 
Ramanooj, 16 W. R. 240 (1871) [in this case 
tho H. C. took the exceptional course of 
calling a case to its file and tried it as a 
regular appeal]. 

(7) Kashoo Nath Kooer v. Deb Kristo 
Ramanooj, swpra, 

(8) lb., at pp. 243, 244. 

(9) Murugesa v. Jotharum, 22 M. 478 
(1889). 
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11. (1) Wlmete and in so Jar as a decree is for the payment 
Deore* may direct pay- of money, the Court may for any sufficient 
ment of Instalments. reason at the time of passing the decree order 
that payment of the amount decreed shall be postponed or shall 
be made by instalments, with or without interest, notwithstanding 
anything contained in the contrarA under which the money is payable. 

(2) After the passing of any such decree the Court may. 
Order, after decree, ^he application of the judgment-debtor 
for payment fcy instal- and with the consent of the decree-holder, 
order that payment of the amount decreed 
shall be postponed or shall be made by instalments on such terms 
as to the payment of interest, the attachment of the property of 
the judgment-debtor, or the taking of security from him, or other¬ 
wise, as it thinks fit. 


Decree for payment of money.—Act VII. of 1859, sect. 194. Ordinarily, 
if a party is entitled to relief, lie is also entitled to a decree awarding it to him 
at once. Therefore it was held that a Court in making a decne could not allow 
the defendant a period for paynnent of the amount decreed, for the eficct of such 
an order is that the decree-holder is debarred from executing his decree until 
the expiration of such period.(1) This rule, however, authorizes the Court in a 
particular class of cases, viz. decrees for money, to give the debtor time to dis¬ 
charge the amount awarded by directing payment in instalments. But the 
authority given is strictly limited to these cases. Therefore the section is not 
applicable in a suit for the recovery of the amount of a bond debt by the sale of 
property hypothecated by such bond, such a suit not being merely one for 
money; (2) nor to a suit to enforce a lien or an annuity called nankaT.{d) It was, 
however, held to apply to cases referred to in sect. 58 of Act VII. of 1869, and to 
give the Courts powers to make rent decrees payable by instalments.(4) The 
former section, it was held, did not confer any authority on the Courts to relieve 
a contracting party from an express stipulation, in a bond payment by instal¬ 
ments, as to the consequence of default in punctual payment of the instalment8.(5) 
In the case cited the decree did not in compliance with the Code contain any 
direction as to the agreement to pay by in8talmeDts.(6) It has been held that a 
decree for payment of money includes a decreu made under 0. XXXIV. r. 6.(7) 


(1) Baohehu v. Madad All, 2 A, 640 (1880). 
See Tata v, Bamachandia, 7 M. 162 (1883), 
where, however, the decree-holder took no 
itepB to remedy what was alleged to be an 
Hegal order in this respeet. Agreements to 
;ive time were dealt with in s. 267i of the 
last Code, which is now omitted. 

(2) Hardeo Dur v. Hukam Singh, 2 A. 320 
(1879); Shankarapa v. Danapa, 6 B, 604 
(1881) [Dekkhan Agriculturists’ Relief Act]; 
Mahadaji Earandikar v. Ohikni, 7 B. 332 
[1883). 


(3) Bachchu v. Madad Ali, 2 A. 649 (1880). 

(4) Gureebullah Sirkar v. Mohun Lall 
Shaha, 7 C. 127 (1881). 

(6) Ragho Qovind v. Dipohand, 4 B. 96 
(1879). 

(6) Kedar Nath Banorjoe v. Kulman 
Sardar, 6 C. L. J. 26 (1906). 

(7) Bidhu Sudhury v. Mahatabuddin, 
16 C. W. N. 44 (1911); and see Datto 
Atmaram v. Shankar Dattatrya, 38 B. 32 
(1913) (consent decree for instalments). 
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“ The Court.”— -That is to say, the Court which passed the decree.(l) 
The order may be made in or at the time of passing the decree, or subject to 
consent after the decree. If the case is one in which the Court itself could not 
have made a decree for payment by instalments, much less can the Court of 
execution vary that decree so as to give it an illegal effect in carrying it into 
execution.(2) On the other hand, an order under this rule alters the decree, 
which can only be executed subject to such alteration; (3) and therefore if 
the Court erroneously grants time to pay, the order, if not corrected, must be 
executed as passed. (4) 

“ SuflSoient reason.” —^'Thc existence of this will depend upon the facts 
of the particular case. The Court will consider the circumstances under which 
the debt was contracted, the conduct of the debtor, his financial position, and 
so forth, and instalments should be directed where the defendant shows his 
bona fides by offering to pay anything like a fair proportion of his debt at 
once.(.5) 

“ Postponed.” “ Instalments.” —^Payment by instalments means that 
the defendant is to be directed to pay the amount decreed by partial payments 
to be made at specified periods. The former section did not authorize a Court 
to say that the. defendant has the option of paying the amount decreed within 
a particular period after the decree.(6) Now the rule expressly provides for 
an order ])OBtponing payment of the decretal amount. A temporary postpone¬ 
ment is a smaller concession than a scheme of instalments, and in many cases 
such a discretion might be fitly exercised without waiting, as under the former 
Code, for a judgment-debtor’s arrest under sect. 337 a of that Code. The powers 
given should be exercised with a due consideration for the interests of the creditor 
as well as those of the debtor. Thus, an order allowing nine years to pay a debt 
of Ks.440 was reversed, and the period reduced by half.(7) The rule gives the 
Court a discretion, and it is not unusual to state in the order for payment by 
instalments that in default of payment of one instalment the whole debt shall 
become payable.(8) The Court has a discretion to order or refuse interest, but 
if it be the intention to give interest this should be expressly deolared.(9) 


(1) Sue Gaudhaiap v, Sheodarshan, 12 A. 
C71 (18SK)); which may be the High Court; 
Ponia ;■ Dongia v. Gillespie, 31 B. 348 
(1907) i as to orders under s. 16B. of the 
Dekkan Agriculturists* Belief Act, see Bhagi- 
rathibai v. Hari Bnvji, 19 B. 318 (1894). 

(2) Mahadaj'i Kanuidakar tt. Chikne, 7 B. 
332, 336 (1883). 

(3) Tata v. Kamaohaudra, 7 M. 162, 164 
(1883); see Gandharap v. Sheodarshan, 12 A. 
671 (1890). 

(4) Tata v. Kamachandra, mpra. 

(6) See Sabatollah Sircar v. Thompson, 1 
Hyde, 98 (1862-3); Jafree Begum u. Ahmed 
Ameen, 1 Agra, 270; Khoda Buksh r. Abdool 
Rahman, S. D, N. W. 1863, p. 489, cited in 


O’Kinealy, C. P. C. 

(6) Bachchu v, Madad Ali, 2 A. 649, 661 
(1880). 

(7) Koowersain v, Kishun Lall, S. D. N. W. 
(1801), p. 666 ; cited in O'Kinealy, C. P. C.: 
and see Hur Gobind v. Hurkho, 1 Agra, 116. 

(8) See as to execution of such decrees, 
Mon Mohun Boy v, Durga Churn Qoooe, 16 
C. 502 (1888): Sitab Chand v. Hyder Malla, 
24 C. 281 (1890); and as to waiver of right to 
execute entire decree, see Bir Narain v, Darpa 
Narain, 20 C. 74 (1892); Kashitam v. Fandu, 
27 B. 1 (1902). 

(9) See Surno Moyee Dassoo v. Kishen Go- 
omaree Biboe, 14 W. B. 324 (1870). 
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the interest, or any 


Order after decree. —^As the effect of such an order is to alter the decree, 
this can only be done with the consent (2) of both parties. Where a debtor 
applied for time to pay and notice ■was served on the decree-holder, who did 
not object, the order was made ab8olute.(3) In the under-mentioned cases the 
question was considered whether the order passed was (4) or was not (6) an 
order under the second clause of this rule. The limitation for an application 
to pay in instalments by consent is six months from the date of the 
decree.(6) 


12. (1) Where a suit is for the recovery of possession of 
Decree for possession immoveable property and for rent or mesne 
and mesne profits. profits, the Court may pass a decree— 

(a) for the possession of the property ; 

(b) for the rent or mesne profits which have accrued on the 

property during a period prior to the institution of 
the suit or directmgr an inquiry as to such rent or 
mesne profits; 

(c) directing an inquiry os to rent or mesne profits from 

the institution of the suit until— 

(f) the delivery of possession to the decree-holder, 

{ii) the relinquishinent of possession by the judgment-debtor 
with notice to the decree-holder through the Court, or 
{Hi) the expiration of three years from the date of the 
decree, 

whichever event first occurs. 

(2) Where an inquiry is directed under clause (b) or clause (c), 
a final decree in respect of the rent and mesne jnofits shall be passed 
in accordance with the result of such inquiry. 


Application of rule.—This rule cmbodicB, with alterations, the substance 
of sects. 211 and 212 of the last Code. The corresponding sections of the Act VIII. 
of 1859 were sects. 196,197. The rule only applies to suits of the nature described 
where the plaintiff has a specific interest and not to a suit for partition where 


(1) Abdul Ahad v. Mahtub Bibi, 35 A. 
378 (1#]3); distiUiguishing Kullu v. Halid, 
18 A. 295 (1896); and Anwar Husain v. 
Lalmi Khau, 26 A. 167 (1903). 

(2) See Chandra Kuar v. Tukha Ram, 3 A. 
809 (1881). 

(3) Tata v. Ramachandra, 7 M. 152 (1883). 


(4) Jhoti Saliu v. Bhubun Gir, 11 C. 143 
(1884). 

(5) Abdul Bahaman v. Dullaram Marwari, 
14 0. 348, 350 (1886); Jogobundhoo Bass v, 
Hori Rawoot, 16 C. 16 (1888). 

(6) Abdul Rahaman v. Dullaram Marwari, 
supra. 
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tlio plaintiff has no specific interest until dccree,(l) A suit for mesne profits 
only is not within the section.(2) 

“ Recovery of possession of immoveable property.”— The section 
does not apply to other suits for damages, in which suits the question of 
damages must ordinarily ho determined at the trial,(3) 0. XXVI. r. 9, how¬ 
ever, allows a commission to issue to ascertain the amount both of any 
mesne profits or damages. (4) 

“ Mesne profits.’’ —The Code of 1859 did not contain any definition of 
this term. The Code of 1877 added an Explanation, which was the same as 
that attached to sect. 211 of the last Code down to the word ” lliereufoii.” That 
section repeated that explanation with an addition, viz. “ together with interest on 
such ■profits” (5) The definition of mesne profits has now been removed to 
sect. 2, clause (12). 

Mesne profits are in the natme of damages, which the Com't may mould 
according to the justice of the case.(6) There is no analogy between interest 
awarded under sect. 34 and mesne profits claimed and awarded under this rule.(7) 

The object of a suit for mesne profits is to compensate the owner of land 
for being kept out of possession and deprived of the profits of the land. The 
mea,sure of the compensation is ordinarily the loss which he has 6uffered.(8) 
Where a party is dispossessed of immoveable property, the cause of action 
as to wasilat accrues to him on the. date on which he would, but for the fact of 
dispossession, have received such ■wasilal.ifit) Parties in possession arc liable 
for wasilat to the legal owners whom they keep out of possession, even Though 
there was no mala jides on their part,(10) and whether the wrongdocu derived 
any profit himself from the possession of the land or not; (11) though, as the 

(1) L’irthi I’al v. Thakur Jawahir, 14 1. A. (B) Grish Chundcr I.uhiri v. Soelii Shiklia- 
37, at p. 50 (1880), dist. in Shankar Biiksh v. reshwar Roy, 27 1. A. 110,124 (1900); Adbul 
Hardeo Buksh, IB I. A. 71, at p. 83, where Ghafur v. Raja Ram, 23 A. 252, 265 (1901). 
the lairtiftB though joint wore entitled to (7) Rwarka Nath Biswas r. Dobondro Nath 
spocilic shares. As to mesno profits in parti. Tagoro, 33 C. 1232 (1900). 

fcion cases, soo Bhivrav v, Sitaram, 19 B. 632 (8) Abdul Ghafur v. Raja Ham, 23 A. 252 

(1894). Tor oficct of this rule, sec Ramaua V. 355 (1901); Mobarak Ali v. Boistub Churn, 
Babu, 37 M. 186 (1914). 11 W. R. 26 (1869); a suit for mesne profits 

(2) Chnku v. llullabh, 9 B. H. C. K. 7 is in the nature of an action of trespass for 

(1872). damages : Radha Churn v. Zumuroonnissa, 

(3) Bheonuk Singh v. .lugger SiI^^b, 10 11 W. R. 83, 84 (1868). 

W. R. 299 (1868); Hamtnhul IM v. Shoo- (9) Luckhee Kant Doss v. Doen Dyal Doss, 
nath Singh, 1 A. H. C. R. 22 (1869); and see 14 W. R. 82 (1870); sco Thakoor Doss v. 
Dina Nath Chuck ■■i'l)utty ti. Protap Chundor Shosheo Bhoosun, 17 W. R. 208 (1872). 
Goswami, 4 C. W. 79 (1899). (10) Byjnath Pershad v. Badhoo Singh, 10 

(4) In Indurjeot .8ijigh v. Radhoy Singh, W, R. 486 (1808). 

21 W. R. 260 (1874), the deputation of in- (11) Ghoogly Sahoo v.Clmnder Pershad, 21 

quiry to an Amcon was hold, under the W. R. 246 (1874); and soo Bheokumbhur 

circumstances, unnecessary. Singh v. Roy Chundor, 16 W. R. 190 (1871) 

(5) See Grish Chundor Lahiri t>. Soshi [lessor preventing ryots from paying rent to 

Shikhareshwar,2Bom.L.R.709,713(1900) j lessee]; Suroop Chundor Roy v. Mohender 
B. c., 4 0. W. N. 631; 27 0. 661; Radha Chunder, 22 W. R. 539 (1874) [mortgagor not 

Raman v. Surnamoyi Debi, 7 C. W. N. 473 directing lessee to pay to mortgagee after 

(1903); 8. 0 ., 30 C. 606. foreolosuro]. 
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principle is that the defendant should make up to the plaintiff what he has lost, 
a Court is right in excluding lands of such a nature as would under ordinary 
circumstances yield no profit.(l) 

All persons in wrongful possession, irrespective of how they got in, are 
liable,(2) such as a mortgagor from date of foreclosure ; (3) an auction purchaser 
whoso purchase is declared invalid; (4) a person in bond fide possession mthout 
knowledge of defect in his title ; (6) an ijaradar together with his zemindar,(&) 
a body of intermediate holders combining to keep the true owner out of posses¬ 
sion , (7) a sebait claiming the land as such.(81 In the under-mentioned case 
the defendants were not all in possession, yet as they had all combined to oppose 
the plaintiff’s possession, they were held all jointly liable lor the wasilat.ifi) 
But where a person is in rightful possession until a sale or decree is set aside, 
though he is bound to account for mesne profits, the calculation of which is to 
be based on a proper discharge of the stewardship of the property, he is not a 
trespasser, and as such liable to make good any loss sustained by the rightful 
owner being kept out of possession.(lO) In the case, moreover, of any wrong, 
the liability of a defendant is limited to damages for the wrong which he has 
himself done, and if the defendant was excluded from possession he cannot be 
said to have actually or even impliedly received the profits, nor could he with 
diligence have received them.(ll) So the Privy Council have held that a person 
who had not himself received the mesne profits, having come into possession of a 
laluq upon its being released from management under the Oudh Taluqdar’s 
Relief Act, 1870, would not chargeable with sums which, as it was alleged, 
might have been received by way of mesne profits, but had not been received in 
consequence of the manager’s wilful default. Whatever case might have been 
made against the manager of the estate, the taluqdar could not be charged with 
anything more than was actually received by him.(12) Mesne profits ought not 
to be estimated for any period during which the defendant who is to be made 
responsible for them was not active in keeping the plaintiff out of possession. 
TJiorefore a defendant cannot be made to pay in respect of years wLen possession 
was in the hands of an officer of the Court.(13) But where a defendant who had 


(1) Beehaiam Doss v. Brojonath Pal, 9 
W. B. 369 (1868). 

(2) Bebee Pearun v. Ahmed All Khan, 4 
W. B. 7 (1865); Suttya Nundo v. Snroop 
Chander, 14 W. R. 76 (1870). 

(3) Suroop Chunder v. Mohonder CSiunder, 
22 W. R. 639 (1874); but where the mort¬ 
gagee was the tenant, see Baisuddin Chow- 
dhry ti. Khoda Newaj, 12 0. L. R. 479 (1883); 
Woomesh Chunder Roy v. Markund Mookor* 
jee, 12 W. R. 36 (1869), 

(4) Jey Narain v, Torabun, 4 Agra, 216. 

(6) Mugun Chunder ». Surbossur Chueker- 

butty, 8 W. R. 479 (1867); Byjnath Peishad 
0 . Badhoo Singh, 10 W. E. 486 (1868). 

(6) Biddya Moyee v. Ram Lall Uiaeer, 17 
W. E. 148 (1872), 


(7) Ram Chunder Surmah f. Ram Chun- 
dor Pal, 23 W. R. 226 (1876). 

(8) Ranee Shibeshuroo v. Mothooranath 
Aeharjeo, 6 W. R. 202 (1866). 

(9) Shama Sunkur Chowdhry e. Sreenath 
Banerjee, 12 W, B. 354 (1869). 

(10) Pernmaladayar v. Krishnama Chet- 
tyar, 17 M. 261 (1894); and see Dakhina 
Mohun Roy e.Saroda MohunEoy,20I.A,160. 

(11) Abbas V. Fassih-uii-din, 24 C. 413 
(1897); and see Haradhun Dutt ti. Joy Kisto 
Banerjoo, 11 W. B. 444 (1869); Indurjeot 
Singh I). Radhey Singh, 21 W. B. 269 (1874). 

(12) 'Kishnanand v, Kunwar Partab Na¬ 
rain, 10 C. 758 (1884); s. o., 111. A. 88. 

(13) Indurjeet Singh ti. Radhey Singh, 21 
W. R. 269 (1874). 
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been in wrongful possession abandoned the land without notice to the decree- 
holder, it was held that the land must be held to have continued in the judicial 
possession of the judgment-debtor, who was liable for mesne profit8.(l) In 
a suit for damages against several persons for jointly combining to keep plaintiff 
out of possession they are all equally liable to him, and none of them can restrict 
their liability for mesne profits to that portion only of which, by their joint 
agreement, they were in po8ses8ion.(2) In some cases, however, the liability 
has been decided in proportion to the amount of profits that each has derived 
from his own individual wrongful pos8e8sion.(3) The Court is competent to 
apportion the damages in respect of the portions of land held by the defendants; 
alUer where the defendants have jointly taken possession of a particular portion 
of such land.(4) It was held that a plaintiff must bring a suit against joint 
wrongdoers, though what he does in execution of his decree is another matter.(6) 

If the Court finds that a plaintiff has been dispossessed he is primA facit, 
entitled to mesne profits in respect of the period of dispossession, and it is not 
necessary for him to prove the actual collections made during this period, for 
this is proof which he would possibly be unable to supply. It is sufficient to 
show what is the annual profit which in ordinary years can be collected, as, 
for instance, the profits for the years preceding or subsequent to the period of 
dispos8easion.(6) 

Mesne profits include profits actually received, or which might have been 
received. In other words, if the mesne profits actually received are those 
which ought to have been received, the plaintiff gets them. If, however, they 
are less than what the plaintiff could have got, they must bo assessed on the 
basis of his possible profits. The Court has to ascertain what the person in 
wrongful possession could have realized by ordinary diligence ami not merely 
what he actually reccived.(7) This really means what the plaintiff could have 
realized, for the person in wrongful possession may place himself in the position 
of, and for this purpose is taken to be in the position of, the true holder, so as to 
charge him with the profits which might have been made by the true 
owner.(8) 


(J) Kajab Fadmanund v, Madhu Singh, 3 
C. W. N. olxxxvii. (1899). 

(2) Ajoodhya Doss v. Laltjeo Paurey, 19 
W. B. 218 (1873). 

(3) Nawab Nazim v. Baj Coomaree Deboo, 
6 W. B. 113 ()8i;(i); Bulwant Singh v. Sheo 
Sahoye, 2 W. B. .Miso. 62 (1864); Gunesh 
Dutt V. Bulwant Singli. 14 W. B. 176 (1870). 

(4) Krishna Mohun Basak v. Kunjo Bohari 
Basak, 9 C. L. B. 4 (1881). 

(6) Suttya Nnndo v. Suioop Chundor, 14 
W. B. 76 (1870). 

(6) Bhawanee Been v. Mohun Sahoo, 1 
A. H. C. B. 273 (1869); and see post, '* Proof 
noceesarj/." 

(7) Grish Ohundei Lahiii v, Soshi Bhikha- 


roshwar, 4 C. W. N. 631 (1900); s. c., 2 Bum. 
L. B. 709 ; 27 C. 961; Thakoor Doss Roy 
V. Nobin Kristo Ghose, 22 W. E. 126 (1874) 
[the Court must see what it may reasonably 
be supposed the plaintiff could have col¬ 
lected]; Luckhy Narain v. Kally.Puddo, 4 
C. 882 (1879); s. o., 4 C. L. B. 60; De Silva 

V. Syud Toharauoo, 9 W. B. 374 (1868); 
Doorga Soondnrec v. Shibeshuroe Debia, 8 

W. B. 101 (1867) [everything will bo assumed 
against tho wrongdoer]. As to the meaning 
of ordinary care and diligence, see Dwarka- 
nath Mitter o. Bam Dhun Biswas, 8 W, B. 
103 (1887). 

(8) Ib.; Lalljee Shahay Singh v,' Walker, 
0 0. W. N. 732, at p. 784 (1902). 
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It was said to be not clear whether a Court of Equity would ear-murk the 
profits of a trespasser invested in real property and follow them.(l) 

Wilful default is charged against persons in rightful possession, though 
accountable for their dealings with the property. Mesne profits are chargeable 
against those wrongfully (2) in possession. Indeed, the adoption of the principle 
of wilful default would be more favourable to the defendant than the principle 
of the Code ; for there may be values recoverable by ordinary diligence which 
yet it would not be wilful default not to recover.(3) 

Mesne profits, how calculated.— -There is no abstract principle indepen¬ 
dent of the particular facts which determines the assessment of mesne profits in 
every case. The Court ought first to ascertain the facts and the nature of the 
plaintiff’s possession of the land before ouster, and then determine the principie 
applicable in the particular caac.(4) When the facts are disclosed, the determining 
principle is this—What was the character of the possession of the plaintiff before 
he was oustodl and what has the owner lost? (5) Mesne profits are thus whatever 
profits the wrongdoer might with ordinary diligence have received from an occupa¬ 
tion or position similar to that of the party wrongfully dispossessed, whether 
it be that of a cultivating ryot, landlord or zemindar (6) or talookdar.(7) Wht re 
a person claiming mesne profits was himself the cultivator before dispossession, 
he is entitled to the profits which he would have made cultivating the land if he 
had not been dispossessed. The measure of damages is the value of the crops.(8) 
And there is no distinction in respect of assessment of mesne profits between 
raiyali land held by a raiyat and the proprietor’s terail, or private land ordinarily 
cultivated by him, except as to the costs of cultivation.(9) Where land is raiyoii, 
and the true owner is a rent receiver, assessment of mesne profits should be made 
on the basis of fair and reasonable rent.(lO) Prima facie it is fair to infer that a 


(1) Run Bijai Bahadur v. Jagatpal Singh, 
18 0.111, 119(1890). 

(2) See Grish Cliunder Lahiri v. Shik- 
haioshwar, ante ; and Dina Nath Chuckcr- 
butty V. Protap Chunder Goswami, 4 C. W. N. 
79, 81 (1899). 

(3) Grish Chnndor Lahiri v, Shikhareshwar, 
2 Bom. L. R. 709,714 (1900); s. c.,4 C. W. N. 
631 i 27 C. 951. 

(4) Sorja Porshad Narain v. Reid, 6 C. W. 
N. 409 (1902). 

(6) Lalljoo Shahay Singh v. Walkor, 6 
C. W. N. 732, 734’(1902); Chardon v. Ajoot 
Singh, 12 W. R. 62 (1869). 

(8) Vide foet, 

(7) Bhyruh Chnndor v. Huro Prosunno, 17 
W. R. 2.')7 (1872) ; Bireshur v. Baroda, 
16 C. W. N. 600 (1900). 

(8) Lalljee Shahay Singh v. Walker, 6 
C. W. N. 732, 733 (1902); Nursingh Roy v. 
Anderson, 16 W. E. 2l (1871); Soudaminoe 


Dabee v. Aimnd Chunder, 13 W. R. 37 (1870); 
Shistoo Pershad Chuckerbutty v. Kumla Kant 
Roy, 17 W. R. 348 (1872); Watson v. Pyari 
Lai Shaha, 7 B. L. R. 175 (1870); Hurruck 
Lull V. Sreenibash Kurmokar, 1.5 W. B. 428 
(1871) ; Gooroo Dyal Miindur v. Baboo 
Gopal Singh, 24 W. R. 271 (1876). See 
Bhiro Chandra v. Bamundas, 3 B. L. R. A. C. 
88 (1869); 3. o., 11 W. R. 481; and contra, 
Madhub Chunder v. Haradhun Paul, 14 
W. R. 294 (1870). 

(9) Lalljeo Shahay Singh v. Walkor, 0 
C.W.N. 732(1902); Mt. Robkumee Kooet v. 
Ram Tulml Roy, 17 W. Ifi 166 (1872). 

(10) Lailjeo Shahay Singh v. Walker, 0 
0. W. N. 732, 733 (1902) j Ranee Asnied 
Kooern. Indurjoet Kooor, 9 W. K.446 (1808), 
E. B.; B. L. R., F. B. 1003; Maharaja 
Luohmeswar Singh v. Chairman Darbhanga 
Municipality, 17 I. A. 90, at p. 97 (1890 ); 
Ragbu Nandan Jha v, Jalpa Fallaji, 3 




FntST Sored. 
0. 20, r. 12. 


JUDGMENT AND DECREE. 


876 


person in possession of land may by ordinary diligence get rent for it according 
to the prevailing rates for such land, and that the true owner wrongfully dis¬ 
possessed has been a loser by that amount,(l) 

If the true owner is placed in the same position as if he had all along been 
in possession, that is all that he is ordinarily entitled to, and it is not reasonable 
that he should receive any additional benefit, or that the person in vTongful 
possession should not only make compensation but be fined as well. On this 
principle it has been held that ordinarily the collection and other expenses incurred 
by the trespasser will be allowed, and that it is only when the trespass is of a 
very aggi*avated oliaractcr (2) that the Court, in its discietion, may refuse such 
expcnsc8.(3) The principle has been stated in another form, namely, that costs 
of collection and expenses should only bo. allowed when the trespasser entered 
the laud in the exercise of a boTiafde claim of right; but that when the trespass 
is malicious and without bo7ia fides^ though the trespasser may still claim all 
necessary payments, such as Government revenue or ground rent, it is not 
imperative on the Court to allow him even such charges as would ordinarily but 
voluntarily be incurred by an owner in po88eBBion.(4) But though a person, 
when sued may be entitled to a deduction, he has no right to sue to recoup himself 
for his losses against the true owner, and must bear the burthen of his own 
wrong. (5) 


0. W. N. 748 (1897); Rugho NaUi OoUiy. 
] Agra Misc. 17; Chardun v. Ajoof- vSiiigh, 
12 W. R. 62 (1869); Thakoor Boss v. Nobin 
Kriato, 22 W. R. 126 (1874); Do Silva v. 
Syud Teharanoe, 9 W. R. 374 (1868). 

(1) Griflh Chuudor Lahiri v. Soshi Shik- 
liaresliwar,4 C. W. N. 631 (1900); 27 0. 961 ; 
2 Bom. h. R. 709. 

(2) See Altaf All v. Livlji Mai, I A. 618 
(1877), where the trespass was "tortious 
and malicious ” ; Dungar Mai v. Jai Ram, 
24 A. 376(1902). 

(3) Abdul Ghafur v. Raja Ram, 23 A. 252 
(1901), dissenting from Shilab Doi v. Ajudhia 
Prasad, 10 A. 13 (1887), if that decision 
means tliat a tort feasor should never be 
allowed a deduction; and dist. in Dungar 
Mai V. Jai Ram, 24 A. 376 (1902). See also 
Gooroo Doss >. Acund Moyoe, 16 W. R. 203 
(1871); DiiU)]mmifi'<o Nundoe v. Keshub 
Chunder, 3 W. R. Ah.'<c. 26 (1865); Ram 
Dhul Siugli V. PurmoHsuroe Pershad, 7 W. R. 
78(1868). Sec ErfooniHsaChowdraiuv.Rukeo- 
boonissa, post [meano profits are as^ota of 
estate minus costs of colleetiou, Government 
revenue, losses by desertion, and death of 
ryots, by drought, etc.]; Thakoor Dass v. 
Shoeheo Bhoosun, 17 W. R. 208 (1872) 
[endowed lands, deduction of expenses of 
worship]; Palmer i*. Mohunt Bal Gobind, 7 


W. R, 230 (1867) [judgment-dobtor left to 
recover Government revenue]; Erfoonissa 
Chowdhrain v. Rukooboonissa, 9 W. R. 457 
(1868) [Surwijamcc allowed, and it was 
pointed out it was unrcasonablo that de> 
fondant should pay what the plaintiff could 
not possibly liavo collected]; Becharam 
Doss V. Brojonath Pal, 9 W. R. 309 (1868); 
Tiluck Chand v. Soudamini Dasi, 4 C. 666, 
669 (1878): Dakhina Mohan Roy v. Saroda 
Mohan Roy, 21 C. 142 (1893) [allowance 
of revenue paid by claimant of estate holding 
under deeroo BubBe(iuontly revorsed]; s. c., 
201. A. 00; Sharf-ud-din Kahn r. Fatohyab 
Khan, 20 A. 208 (1897) [expenses of decrees 
for rent under circumstances disallowed]; 
Kaehar Ala v. Sha Oghadbai, 17 B. 35 (1892) 
[mesne profits can only be ascertained after 
making deductions from the gross earnmgs 
of all such payments made by the defendant 
as the plaintiff would have been bound to 
make if in possession]. 

(4) Dungar Mai v. Jai Ram, 24 A. 370 
(1902): sec also Abdul Gliafur v. Raja Ram, 
22 A. 262 (1900), where it was held there was 
no fides. See, however, latter case in 
appeal in 23 A. 262 (1901). 

(6) Tiluck Chand v. Soudamini Dasi, 4 C. 
666 (1887). 
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TJie mode of calculation in cases of decrees for and against each of the 
jiarties, is to calculate and ratcably divide them, and then to allow a set-ofi to 
the extent of the profits actually received hy each sharer, the deficit in each year 
being made good hy the party who received in excess of his share.(1) 

Proof necessary.'—In a suit for mesne profits it is, as in other cases, in- 
cimihe.nt on the plaintifi to establish not only the existence of his right, but also 
the extent of it. The first he does by proof that the defendant has wrongfully 
deprived him of enjoyment,(2) and the second by proof of the duration of the 
wrongful possession, and it is for that period only that damages are claimable.(3) 
Where, however, it is shown that a particular jama is payable in respect of a 
property, it lies upon the wrongdoer to show that the sum has not been realized.(4) 
On him, as the party in possession and having the means of information, lies 
the onus of proving what is the actual amount of mesne profits.(5) It cannot 
be laid down, however, as a general proposition that the burden of proof in 
this respect is always on the defendant. It depends on the circumstances, 
according to which presumptions may or may not arise in favour of the 
plaintiff.(6) 

In calculating wasilat, evidence is usually taken of the rent paid. The 
party in possession is called on to produce; his accounts, which are compared 
with the poUahs and dalchilas in the ryot’s possession. Jummdbundi papers 
filed by palwaris under the zemindar’s supervision have been accepted as primd 
facie evidence of the profits of the estate.(7) But settlement papers thirty years 
fid without inquiry into the actual proceeds of the estate during the period of 
iisposscssion arc useless as a basis to work on.(8) When the amount of mesne 
profits demanded is merely approximately given, the plaintifi is not bound by 
vhat he has said in the plaint, but may be given more, though, of course, such 
rtatement may be used as evidence against him.(9) The ordinary rule, however, 
Dsing that a plaintifi cannot recover more than he claims in the plaint. 


(]) Bijoy (Jobind v. Kaloe Prosuimo, 18 
W. R. 294 (1871). 

(2) Ishan Chandra Burdhan v. Ainuddin 
Vlia, 5 C. W. N. 720 (1901), as to possession 
md dispossession; Dwarkaram Missar ». 
logossur Lall, 21 W. R. 270 (1874); Radha 
l!hnrn v. Zumuroonissa, 11 W. R. 82 (1868); 
tep iSingh-Khasia v. Nimar Khasia, 21 0.244 
1893); Kalidasv. Vallabhdas. 6 B. 79(1881). 

(3) Ishan Chandra Burdhan v, Amuddin 
«ia, C C. W. N. 720 (1901). 

(4) Brojendro Coomar Roy v. Madhub 
Ihunder Chose, 8 C. 343, 361 (1882), oreiy- 
ihing being assumed against the wrongdoer; 
Doorga Soonduree v. Maharanee Shibeshuree, 
! W. R. 101 (1867). 

(6) Dinobondhoo Hundee ». Keshub 
Ihunder, 3 W. R. Miso. 26 (1866). 

(6) Krishna Mohun Basak v, Kunjo Behari 


Basak.OC.L. R. 1(1881). 

(7) Rajah Deonarain Singh v. Naek Per- 
shad, 2 A. H. C. R. 217 (1870). 

(8) Reran Chunder Roy v. Juggessur 
Mookerjeo, 17 W. R. 299 (1872). 

(9) Pearee Soonduree v. Eshan Chunder, 
16 W. R. 302 (1871); Huro Gobind Bhukut 
11 . Degumburee Debia, 9 W. R. 217 (1868); 
Jadoomony Dabee v. Hafez Mahomed Ali 
Khan, 8 C. 296 (1881); Ganri Fiosad Koon- 
doo 11 . Roily, 9 C. 112 (1882) ;"s. c., 12 C. L R. 
41; and see Eakhamd&in Mahomed v. 
Official Trustee, 8 I. A. 197 (1881), where 
the schedule to the plaint estimated the 
wasilat then due, but it was given up to the 
date of possession. As to Court Poe, see 
Ramkrishna Bhikaji v. Bhimabhai, 16 B. 416 
(1890); Luckhoe Kant v. Been Dyal, 14 
W. R. 82 (1870). 
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he will be limited to it where the rate or amount is not stated approxi- 
mately.(l) 

As regards mesne profits before suit, as these have accrued due and the 
plaintiff has a cause of action in respect thereof, a plaintifi suing for mesne profits 
is bound to put forward his whole claim. If he does not, a subsequent suit for 
mesne profits prior to the first suit will not lie.(2) 

Mesne profits are demaudable from the date upon which they become 
annually due.(3) But a purchaser for valuable consideration without notice 
of plaintiff’s title has been held not liable for mesne profits from any date earlier 
than the institution of the suit whore the plaintiff has been guilty of laches,(4) 
and mesne profits were only allowed from the date of suit in other cases.(6) 
Under Art. 109 of the Limitation Act a defendant is liable for mesne profits 
received, or which might have been with due diligenee received, during the three 
years before date of suit, and not before. This period has no reference, to the 
time when rents fall due.(6) 

Accruing before suit. —The assessment of mesne profits was held to be 
an essential part of the decree in the suit, and not a proceeding in execution, 
and therefore something which must be done by the Court trjdng the case, 
which was authorized to make a decree in it. It cannot be left to another Court, 
which, when the filial decree is made, may have to execute it.(7) In a suit for 
recovery of possession, and for mesne profits from the date of suit, it was held 
that a Munsif could ascertain and award mesne profits even though they were 
in excess of the pi;cuniary jurisdiction of the Court.(8) The Court had either 
to determine the matter itself or direct an inquiry. But it must have done one 
or the other. Thus a decree awarding immediate mesne profits at the rate 
admitted by the defendant, and larger mesne profits contingently on a higher 
rate being proved at the time of execution, was held to be irregular.(9) 

(1) Baboojan Jha v. Byjnath Dutt Jha, 0 
0. 472 (1880); and see Oooroo Doss Roy 
y. Bungshee Dhur, 16 W. R. 61 (1871), where 
the party was hold to be setting up a now 
and distinct claim. 

(2) See 0. II. r. 2; Ram Ruttim Ando v. 

Ram Chunder Pal, 26 W. B. 113 (1870). As 
to whether a claim for possession and for 
mesne profitB are distinct causes of action, 
see notes to same rule and order, ” Meaning 
of ‘ cause of action,’ ” “ Tort.” In Rama- 
bhadra v. Jagannatbu, 14 M. 283, the mesne 
prodte accrued suice the decree in the former 
suit. 

(3) Maharaj Koer Rainaput v. Furlong, 3 
W. K. 88 (1866). 

(4) Juggumath Sahoo v. Syud Shah Ma¬ 
homed, 14 B. L R. 386 (1874). Slight deUy 
will be of no account; Kaleenath Doss v. 

Rajah Meah, 22 W. R. 406 (1874). 

(6) Thakur Shere Bahadur v. Thakurain 
Dnriao, 3 C. 646 (1877); Sri Raghunadha v. 


Sri Brozo Kishoro, 31. A. 164,193,194 (1876); 
SarkioB r Prosonnomoyeo Dossee, 6 C. 794 
(1881); or from notice of claim : Sumbhoo 
Chunder Surmah v. Issur Chunder, 2 Sov. 4. 

(6) Abbas v. Farsih-ud-din, 24 C. 413 
(1897); Kishnanand v. Knnwar Partab. 
Narain, 10 C. 786 (1884). 

(7) Mt. Bibeo Meher Jan v. Mt. Bibeo 
Gorda, 26 W. R. 270 (1870). 

(8) Rameswar Mahton v. Dilu Mahton, 21 
0.660(1094). In this case no cause of action 
for mesne profits had arisen on the date of 
suit; distinguished in Bhupendra v. Puma, 
16 a W. N. 600 (1910). 

(8) Syud Lotfoolah v. Mt. Nuseebun, 10 
W. R. 24 (1868). In Hureehur Mookerjee r. 
MoUah Abdulbur, 17 W. R. 209 (1872), it 
was held that the decree had left the matter 
to be determined in execution; and see 
Ishari Pershad v. Bam Narain Saha, 6>C. W. 
N. 672 (1902). 
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Ueoree. —Adecriic declaring the liability for mesne profits,but not determin¬ 
ing the amount if worked out after the death of a defendant, did not, it was held, 
bind the heirs not partics.(l) 

Under the Code of 1859, the Conxt might reserve the inquiry “ for the 
execution of the decree,” a phrase which gave rise to difficulty.(2) The Court 
under the last Code might “ iircd an inquiry" The proceedings were part of 
and a continuation of the .suit, and no final decree existed to execute or appeal 
from until they were closed. That part of the decree which denoted possession 
to be given was final, but the other part was interlocutory, and became final 
when the amount payable was fixed. An application to asceitain the amount 
of mi.sne profits was not an application for execution, but an application by which 
the decree-holder moved the Court in a pending suit to make a final decree 
regarding mesne profits.(3) And for this reason an application to ascertain 
the amount of mesne profits awarded by a decree was not affeiited by limita- 
tion.(4) The Bombay High Court, however, hold that a decree under sect. 212 
of the last Code was tiecessarily subject to the limitation laid down in sect. 211 
of the same Code, and that mesne profits for more than three years from the 
date of the decree should not lie awarded, even though jiossossion was not 
delivered during that period.(6) The investigation into nu sne profits, directed 
by the decree, was nothing more than a continuation of the inquiry which was 
set on foot at the trial into the merits of the plaintifi's case against the defendant, 
only that it was limited to the matter of damage,s. It was therefore in the fii’st 
])lace incumbent on the plaintiff to give the Coint some evidence upon which it 
could form a reasonable conception of the amount of his loss. And the defendant 
was not called upon to answer the plaintifi’s case until the plaintiff had given 
some evidence in support of it.(6) The direction as to the inquiry into the 
amount of mesne profits need not, it was held, necessarily bo contained in the 
decree ; (7) as to the form of which, see case cited below.(8) Once the liability 
of a party was fixed in the Appellate Court, the Lower Comt had to confine its 
inquiry to the assessment of the amount of damages.(9) 

The language of the amended section makes the procedure plain. The 


(1) Kadha Prasad Singh ». Lai Sahab Rai, napur Zemindory Co., Ltd. v, Paresh 

IS A. 63, at p. 05 (1800); s. e., 17 1. A. 160. Narain, 30 C. 220 (1911); 16 C. W. N. 109. 

(2) Dildar Hosscin v. Mujeedunnissa, 4 C. (4) Puran Chand v, Roy Radha Kiaben, 

029 (1878). 19 C. 132 (1891), F. B.; Pryag Singh v. Raju 

(3) Ib.; Mt. FuMolnn v, Koramut Hosacin, Singh, mpm; Waliya Bibi v. Nazar Hasan, 

21 W. R. 212 (1874); Krishnan v. 26 A. 023 (1904). 

Nilakandan, 8 M. 137 (1884); Anando (6) Narayan Govind Manik v. Sono Sada- 
Kishore v. Anando Kiahore, 14 C. 60, 53, shiv, 24 B. 346 (1899); Uttamram v. Kis- 

64 (1886); Radha Prasad Singh r. Lai hordas, 24 B. 149 (1899). 

Sahob Rao, 13 A, 63 at p. 66 (1890); a. c., (6) Indnrjeet Singh v. Sadhoy Singh, 21 

17 I. A. 160 i Puran Chand v. Roy Radha W. R. 209 (1874). 

Kiahon, 19 C. 132, at pp. 136, 137 (1891), (7) Fatima Bibi v. Abdiil Majid, 14 A. 631 

F. B.; Dwarka Nath Miaaer ®. Barinda (1892); Muhammad Abdul Majid v. Muham- 

Nath Miaser, 22 C. 428, 432, 433 (1896); road Abdul Azb, 19 A. 166 (1896). 

Pryag Singh v. Raju Singh, 25 0. 203, 204, (8) Jagatjit v, Jarabjit, 19 C. 169,173 ; 18 

206 (1897): Gopal Chandra Chakravarti ®. I. A. 165. 

Preonath Dutt, 32 C. 176 (1904) ; Vythi- (9) Dwarka Lall v. Nirundor Narain, 22 
nada v. Vythinada, 33 M. 78 (1909) j Mid- W. R. 401 (1874). 
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Coiiri. may oitlicr determine the amount in the decree or may give a decree for 
possession, and then direct an inquiry into mesne profits, etc., and dispose thereof 
in the final decree. In a recent case where a plaintifi had brought a suit for 
recovery of possession on declaration of his title, which was granted, and for 
mesne profits, which were disallowed, it was held that sub-sect. (2) of this 
rule implies that the decision with regard to possession is a preliminary decree 
within the meaning of sect. 2.(1) 

Aconiing after suit. —Sect. 211 of the last Code, which referred to mesne 
profits accruing subsequent to institution of suit, was held to be an enabling 
one, and it would, it was said,(2) be neither unreasonable nor illegal to refuse 
subsequent profits up to date of decree and decree immediate possession ; leaving 
the party in whose favour the decree was made to hie remedy by a regular suit 
if immediate possession was not had. The mere abstention therefore of the Court 
to award mi'sne profits after date of suit was held not to be a bar to any suit 
in respect thereof.{3) A claim for mesne profits was held distinct from a claim 
for recovery of possession, and it was only under sect. 44, rule A, of the last Code 
that such claims might bo joined in one suit.{4) In order to avoid multiplicity 
of suits the Court was empowered to assess damages not only so far as they 
acei lied up to the commencement of the suit, but also those accruing after suit 
and during the continuance of the trespass. But the section was not imperative 
or obligatory but di.scretionary.(5) Where the decree was silent touching 
interest or mesne profits, subsi'quent to the institution of the suit, they could not 
be given in execution ; but the plaintifi was still at liberty to a, sert his right to 
such mesne profits in a separate 8uit.{6) Apart from the decisions cited, the 


(1) Kuniud M V, Ramani Molinn, IS) 

0. ,). 346 (1914). 

(2) Ramabhaflra v, Jagannatha, 14 M. 
328, (t.'in (1890). 

(3) Mon Mohun Sirknr Secretary of 
.State, 17 0. 908, 971 (1890). 

(4) Th., 17 0. 908, 970, 971 (1890); for the 
oppoffito view holding that the claims are not 
distinct c.ause9 of aetion, see not-es to 0 II. 
r. 2. 

(6) II., at p. 970. 

(6) Sadasiva PiUai v. Kamalinga Pillai, 21 
A. 219, 228 (1876); s. c., 24 W. R. 193 j 
Fakhaniddin Mahomed v. Official Trustee, 
8 I. A. 197, 207 (1881); s. e., 8 G 178; 
Chunder Cooni.e Roy v. Gonesh Chunder 
Doss, 13 C. 283 (IS.SS); Mon Mohun Sirkar 
V, Secretary of StiOo, 17 C. 968 (1890) 
[neither ss. 13 nor 244 is a bar to a separate 
suit]; Kalka Singh v. Paras Ram, 22 C. 434 
(1894); s. c., 22 I. A. 68; Uttamram ti. 
Kishordas, 24 B. 149,152 (1899); s. c., 1 Bom. 
L. R. 638, 640; Bhivrav v, Sitaram, 19 B. 
632 (1894); Isliari Pnrshad v. Ram Narain 
Saha, 6 C. W. N. 672 (1902) [it does not 
appear for what period these mesne profits 


were claimed]; and for earlier cases, see Wise 
». Eajendur Coomar, 11 W. R. 200 (1869) 
[and the Court must fix the period in respect 
of which such profits arc to he assessed]; 
Eckowrie Singh v. Bljoynath Chatterjee, 13 
W. R. 11 (1870); s. c., 4 B. L. R. A. C. Ill; 
Syud Shah Amcor v. Syud'Shah Zamoor, 
18 W. E. 122 (1872); Broughton v. Porhlad 
Sen, 19 W. E. 164 (1873); Bhoobunessnree 
Ohowdhrain v. Manson, 22 W. E. 160 (1874) ; 
Ram Ghulam v. Dwarka Rai, 7 A. 170 (1884); 
Gannu Lai ». Ram Sahai, 7 A. 197 (1884); 
Byjnath Porshad v. Badhoo Singh, 10 W. R. 
486 (1868); Shaikh Abdool v. Mt. Asmffun, 
26 W. R. 216 (1876); Ram Roop Singh v. 
Shoo Golam Singh, 26 W. R. 327 (1876); 
Janokee Nath Monkerjeo v. Ra) Eristo Singh, 
15 W. R. 292 (1871) [and if mesne profits are 
given up to a particular time. Court ot Execu¬ 
tion cannot give any beyond it); Ram Lochun 
V. Munsoor AH, 11 W. R. 339 (1809); Ram 
Manickya v. Jaggunnath Gope, 6 C. 663 
(1870); hut see Kaloonath Doss v. Rajah 
Meah, 22 W. R. 406 (1873), where, though 
the decree said nothing about mesne profits, 
they were allowed. 
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matter was made clear by para. 2 of sect. 244 of the last Code. (See, however, 
now post.) But it had to be ascertained on a proper construction whether the 
judgment and decree was silent on the point. Wasilat by law is demandable 
up to possession, and therefore a decree for “ possession with wasilat ” was held 
to give wasilat up to the date of possession and not merely up to the date of 
suit.(l) 

A judgment disinissing an appeal is in reality an informal mode of con¬ 
firming the decree appealed against. Where, therefore, mesne profits were 
awarded from the institution of the suit until decree only, and the Appellate 
Court simply dismissed the appeal without providing for subsequent mesne 
profits, it was held that these could not be recovered in execution.(2) But where 
the original Court granted a decree for possession with “future mesne profits,” 
and the Appellate Coittt approved that decree without expressly mentioning 
mesne profits, it was held that mesne profits were granted by reference to the 
original decree.(3) Where a decree was given for certain of the properties 
claimed and mesne profits, and the suit was dismissed as regards the other 
properties, and on appeal the Appellate Court reversed the decree of dismissal, 
it was held that the appellate deraee imported an award of mesne profits on all 
property, the possession of which was decreed to the plaintifFs.(4) 

As to Court fees (.5) and form of decree under .sect. 211 of the last (’od<‘,(6) 
see cases cited below. 

Under sect. 244, clauses (o) and (6) of the last Code, the. Court of execution 
determined questions relating to the exe,cution. This is not so now under 
sect. 47 of the present Code. The present rule enacts that the Court of.trial 
shall in continuation of the, suit inquire into the question (see notes to sect. 47). 
The penultimate section of sect. 244 of the last Code has not been re-enacted, 
and probably any claim made and not expressly granted in the decree will be 
deemed to have been refused within the meaning of Explanation V. of sect. 11. 

“ Relinquisliment of poBsession,”—This clause is new. With a view to 
the cirrtailment of delay and expense, it is enacted that the claim for metne 
profits should not continue till actual delivery of possession if the defendant 
prefers to relinquish the land with notice to the plaintiff. 

“ Three years.”—In the Code of 1859 there was no time specified down 


(1) Fakhaniddin Mahomed r. Official 
Trustee, 8 I. A 197 (1881); e. c., 8 C. 178; 
but see Ram Maniokya v. Jaggusnath Giope, 
5 C. 603 (1879); and see for other cases, 
Bunsee Singh v. Mirza Nusnl All, 22 W. R. 328 
(1874); Raesoonissa Begum v.BharodaSoon- 
duree, 16 W. R. 25 (1871) [decree for posses¬ 
sion construed to include mesne profita); 
Bijai Bahadur v. Bhup Indar, 19 A. 296 (1897). 

(2) Syud Shah Ameer v. Syud Shah 
ameer, 18 W. R. 122 (1872). 

(3) Rajah Bhup Indar v. Bijai Bahadur, 6 
C. W. N. 62 (1900); s. o., 29 I. A. 209. 

(4) WaliyaBibie. Nazar Hasan,'26 A 623, 


024 (1904) i but see Eckowrie Singh v, 
Bijoynath Chattorjeo, 13 W. R. 11 (1870), 
where “ appeal decreed ” was held not to 
give mesne profits. 

(5) Ram Krishna Bhikaji v, Bhimabhai, 16 
B. 410 (1890) i Harden v. Janakiramayya, 21 
M. 371 (1898) ; Mohini M«han Das v. Satis 
Chandra Roy, 17 0. 704 (1890); Kewal Kis- 
han Singh v. Sookhari, 24 C. 173 (1896); 
8. 0.. 1 C. W. N. 243. 

(6) Kali Krishna Tagore v. Secretary of 
State, 16 C. 173, at p. 183 (1888); s. o., 16 
L A 186. 
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to which mesne profits could be awarded short of that of obtaining poBsession. 
The Code of 1877 introduced the further limitation which now exists, and the 
rule thus restricts the time for which mesne profits can be allowed in a decree 
to three years from the date of the decree. Consequently where no period 
is mentioned the decree cannot be construed as giving the plaintiffs profits for a 
period longer than what the law allows the Court to give.(l) So proceedings 
for the purpose of ascertaining mesne profits were held to be a continuance of 
the original suit, and the Court was bound by these provisions. IJ'^here, therefore, 
a decree directed that plaintiffs should get mesne profits from a certain date 
until delivery of possession, the amount to be fixed in execution; held that the 
decree was necessarily subject to the limitation laid down in sect. 211 of the 
former Code, and tliat mesne profits for more than three years could not be 
awarded even thougli possession was not delivered during that period.(2) In 
executing a decree which awards mesne profits, and which is afilumed by a final 
Court of Appeal, the three years from tlie date of the decree until the expiration 
of which alone mesne profits arc recoverable must be calculated from the date of 
the decree of the final Court of Appeal, and not from the date of the decree of tho 
original Court. (3) 

Interest.—The Code of 1859 provided that interestr might be decreed,(i) 
but the Code of 1882 first included interest in the definition of mesne profits. 
There being no rule of law obliging the Court to allow interest upon mesne 
profits, it is a matter for the discretion of the Coml, upon consideration of tho 
facts, whether to allow interest or not.(6) No difference should be made as 
regards interest between wasilat paid in kind and paid in money.(6) A decree 
for interest on mesne profits from the date they were ascertained was held to 
mean the date on which they were ascertained by the Court, and not by the 
A win.(7) 

Tlic words “ logelher %oilh inlerest an such •profits ” in the definition of mesne 
jirofits (see sect. 2) do not refer to interest due after the ascertainment of the 
amount of mesne profits due under the decree, because the Courts have otherwise 


(1) Uttamram v. Kishordas, 1 Itom. L. B. 
038, 041 (1899); b. c., 24 B. 149; and boo 
Grish Chunder Lahiri v. Soshi Shikharesh- 
war, 4 0. W. N. 031 (1900). 

(2) Narayan v. Sono, 1 Bom. L. K. 840. 
(.1899); ». e., 24 B. 345; Tiuilokya e. 
Jogeudra, 35 C. 1017 (1908). 

(3) Bhup Indar i\ Bijai Bahadur, 2 Bom. 
L. R. 9 8 (19(X)). I,, i-., 23 A. 152; 5 C. W. N. 
52. 

(4) Though in a Bud for mesno protitfi only, 
inlereat on moBno prolits oould not be re- 
coverod, such a suit being not for a debt but 
fur unliquidated damages, and interest not 
being allowable on such ; Chaku v. Dullabh 
Dwarka, 9 B. H, C. R. 7 (1872); Gnndo 
Anandrav v. Krishnazav, 4 B. H. C. B. 55 
(1887); but in Lucky Nankin v. Rally Puddo, 
4 C. 882 (1879), interest was given ; and see 


Kunudurga Chowdhrain v, Sharrat Soondery, 
4 C. 674 (1878); Mobaruk Ali v. Boistu 
Chum, 11 W. B. 25 (1869); Bengal Coal Co. 
V. Dareombah, Marsh, 105 (1882); Hurro- 
persaud Roy «. Shaniapereaud Boy, 3 C. 654 
(1878). It was also held that a sum found 
duo for mesno profits was a judgment debt, 
and carried interest by its own force; Kirk¬ 
land V. Modee Pestonjee, 3 M. I. A. 220 (1843); 
and interest was decreed in respect of a torn 
goras kuh: Sumbhoolall v. CoUeotor of Surat, 
8 M. I. A. 1 (1859). 

(5) Kishnanand v. Kunwar Partab, 10 C. 
785 (1884); s. o., 111. A. 88,93. 

(6) 8m.BayeEishoreov.Bonomally Chum 
Myteo, 10 W. E. 209 (1868). 

(7) Doorga Boondurce Debia v. Shibea- 
snree Debia, 10 W, B. 391 (1868). 

3 L 
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been given a discretion to award interest separately on the amount so ascertaint'd. 
The word.s, therefore, contemplate that interest shonld form a separate, item in 
the calculation of the amount due as mesne profits, and a decree-holder is entitled 
to receive interest year by year on the amount found to be due, and not only 
on the amount actually ascertained and embodied in the decree.(1) The Court 
has jurisdiction to give or refuse interest on mesne profits as it chooses. But if 
it docs not intend to grant interest it should expressly refuse it, for, having regard 
to the additional words "together with interest on such profits,” a decree which 
merely grants mesne profits, and is silent as to interest, must be taken to mean 
that the mesne profits shall carry interest on them.(2) Where a decree granted 
me,sne profits and said nothing about interest, the amount of mesne profits 
being left for determination in execution of the decree; held, that the decree- 
holder was entitled to interest upon the mesne profits due to him until such 
mesne profits were actually paid to him by the judgment-debtors.(3) 

13. (1) Where a suit is for an account of any property 
Decree in admlnistra- Rud for its due administration under the 
tion-suit. decree of the Court, the Court shall, before 

passing the final decree, pass a frdimmary decree order'mj such 
accounts and inquiries to be taken and made, and givitig such 
other directions as it thinks fit. 

(2) In the administration by the Court of the property of 
any deceased person, if such property proves to be insufiicient 
for the payment in full of his debts and liabilities, the same rules 
shall be observed as to the respective rights of secured and un¬ 
secured creditors and as to debts and liabilities proveable, and 
as to the valuation of annuities and future and contingent liabilities 
respectively, as may be in force for the time being, mthin the 
local limits of the Court in which the administration-suit is fending 
with respect to the estates of persons adjudged or declared 
insolvent; and all persons, who in any such case would he 
entitled to be paid out of such property, may come in under 
the freliminary decree, and make such claims against the same 
as they may respectively be entitled to by virtue of this Code. 

Administration suit.— Sect. 10,38 & 39 Viet. c. 77. In ordinary ca.ses 
an administration decree is a matter of course on its being shown that the 


(1) Badhad Raman Munshi «. Sumamoyi 
Uebi, 7 C. W. N. 437 (1903); a. c., 30 C. 606. 

(2) Grish Chunder Lahiri v. Soahl Shi- 
khareshwar Roy, 27 C. 961 (1900) j a c., 4 C. 
W. N. 631, and at 33 C. 329 (T906); 2 
Bom. L. R. 709. But seo Abdul Ghafur 
V. Raja Ram, 22 A. 262 (1900), rolying on 
Hurro Durga Chowdhiani v. Surat Sundari 
Debi, 8 0. 332 (1881) [foil, in Brojendro 


Coomar v. Modhub Chunder, 8 C. 343 (1882)], 
which, however, it is t» be observod, waa 
[aa pointed out in Radha Raman Munshi v. 
Surnomoyi Uohi, 30 C. 606,507 (1903)] before 
the enactment of tho proaont Code. The old 
law waa different: Bocharam Doaa v. Brojo- 
nath Pal, 9 W. R. 369 (1868). 

(3) Griah Chunder Lahiri v. Soahi Shi- 
kharoahwar Roy, 33 C. 329 (1906). 
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plaintiff lias an interest in "tlie estate and that tlio defejidant is an accounting 
party, and sucli a decree can only be averted by payment or the admission of 
assets and submission to a personal decree. But tlie Court lias power to stay 
or dismiss frivolous or vexatious actions, and will sec whether tlieie is honufides, 
whether real and substantial questions exist for determination, ami whether an 
administration decree is tlio necessary and proper relief.(l) In such a case it 
is necessary to pass a preliminary decree, directing all such inquiiics to be made 
and accounts taken which cannot be. conveniently done in Court, but which 
have to be carried out before the Court is in a position to pass its final decree. 

The first paragraph provides for this. An order under the first paragraph is a 
decree, and is appealable as such. 8ec sect. 2, ante, and note.s thereto. 

Insolvent estates.—Thesecond paragraph of this rule is taken from sect.10 
of the Judicature Act of 187D (38 & 39 Viet. c. 77). Before the Judicature Act, 
in administration in Chancery, a secured creditor, wdio had not realized his 
security, could prove against the assets for the whole debt and receive a dividend : 
he could then realize his security, and if he received in the whole more than 
20s. ill the £, ho paid over the exceB.s. In bankruptcy he had to realize his 
security and prove for the balance. The Act made the rule in bankruptcy 
applicable to administration actions. It did not (nor does this section) ajqily 
all the principles of bankruptcy to insolvent estates, but established uniformity 
of administration in respect of the four heads which are specifically mentioned 
in this .section.(2) A decree for administration is a decree in favour of all 
c|■cditorB, and as all of them are included in the same decree, it is inequitable 
that one should be in a better postion than another under that deem', and 
therefore the Comt divides the assets amongst thcm.(3) 

14. (/) Where the Court decrees a claim to pie-emptioii [s.214. 

Decivv in pre-emption- in t espect of a particular sale of property and 
the purcliase-moiiey lias not been paid into 
Court, tire decree shall— 

{a) specify a day on or before which the jnirchase-money 

shall be so paid, and 

(h) direct that on payment itUo Court of such purchase- 

money, together with the costs (if any) decreed against 
the plaintiff, on or before the day referred to in clause (a), 
the defendant shall deliver possession of the property 
to the plaintiff', whose title thereto shall he deemed to 
hone accrued from the date of such payment, hut 
that., if the purclmse-manQj and the coshs (if any) 

are not so paid, the suit shall he dismissed with 

costs. 


(1) Sm. Atturmouoy l.)aB8oe v. Bepin (3) Soobul Chundor Law v. Kussick Lall 

Bohari Dbur, Suit 876 of 1904 Cal. H. 0„ Mittcr, 16 C. 202, 209 (1888), datinguishing 
23 Jan. 1906. tho case where n creditor has obtained judg- 

(2) Seo Annual Practice, 1906, voi, ii. p. meut “bofor© administration decree. 

487, and caaes there collected. 
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(2) Where the Court has adjudicated • upon riml claims to 

pre-emption, the decree shall direct ,— 

(a) if and in so far as the claims decreed are equal in degree, 

that the claim of each pre-emptor complying with the 
provisions of suh-rvle {!) shall take effect in respect oj 
a proportionate share of the property including any 
propokionate share in respect of which the claim of any 
pre-emptor failing to comply with the said provisions 
would, hut for such default, have taken effect; and, 

(b) if and in so far as the claims decreed are. different in 

degree, that the claim of the inferior pre-emptor shall 
not take effect unless and until the superior 'pre-emptor 
has failed to comply with the said provisions. 

Pre-emption.—Sect. 214, Code of 1877 uiid 1889, auieuded as indicated 
ill italics. The former sectioii, which was frequently criticized as inadequate, 
has been cousidorably altered. In sub-clause (I), para. (6), the day is fixed. 
As to (he power of the Appellate Court to specify another day,(l) sec note. As 
regards delivery of possession in the same paragraph, the duty of executing and 
registering any necessary instrument (2) ha.s been held to be upon the dcfendsnl. 
lu sub-clause (2) provision has been made for the form of decrees in the ease of 
claims decreed in favour of rival pre-eiuptors.(3) 

The Mahomedan law is the only sj'stcm prevalent in India which provides 
substantive rules relating to the right of pre-emption in a systematic form, 
though local Acts and the Code recognize the existence of the right, and lay down 
rules belonging to the remedy. In all cases in which the right of pre-emption 
is eliiiiued, the Courts in administering cquitj' will by analogy follow the, rides 
of Mahomedan law, even in oases where tire right is not claimed under that law, 
but under local usage or custom. The rules of customary pre-emption no doubt 
depend upon the custom itself, but where such custom is silent upon any particular 
point, the rule of Mahomedan law must by analogy be taken to be the rule of 
decision.(4) 

Rules in regard to decrees in pre-emption suits were formulated for the 
first time in the Code of 1877, and it is conceivable that in introducing these 
new rides the form which they took fell short of comprehending all the various 
eases that might arise in coneequence.(5) Sect. 214 of the last Code thus laid 
down no rules as to the form of the decree in cases where -rival pre-emptors, 
possessing equal rights of pre-emption, came forward to enforce the right in 

(1) See Parshadi Lall v. Hani Dial, 2 A. (4) Zamir Husain v. Daulati Bam, 6 A. 110, 
744 (1880) j Kodai Singh v. Jaisri Singh, 113 (1882); Rajjo v. Lalitlhn, fl A. 180, 182 

A. 376 {1889). (1882). Tho suhstantirc law not being 

(2) Sea Ramasami Pattar f>. Ohinnan within the scope of the work, is not further 

Asarie, 24 M. 449, 463 (1901). discussed. A few cases will be found in tho 

(3) See Nath v. Mukta Prasad, (1 A. notes to s, 214 of O’Kinealy’s Civ. Pr. Code. 

370 (1884); Hulasi v. Shoo Prasad, 6 A. 465 (5) Ishri v. Gopal Sarau, 6 A. 351, 364 

(1884); Ajaib Nath v, Mathura Prasad, II (1884); for an instance of omiBsioDfVtde post, 
A. 164 (1888). “Purchase-money,” 
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respect of the same sale, or where one of rival pre-emptors possessed superior 
right of pre-emption to the other. The Court had to deal with such cases upon 
general principles of equity suited to the exigencies of each caBe.(l) The section 
again provided only for cases where costs have been decreed against a plaintiff, 
but not for cases where costs, instead of bek^ awarded against the pre-emptor, 
were awarded in his favour by the decree. But it was held that there being no 
specific provision in the Code to meet this case, the principles of justice, equity, 
and good conscience were applicable, and that under the general rules of set-off, 
which are so consonant with these, a plaintiff was entitled, when depositing the 
purchase-money under the decree, to deduct the sum awarded to him as coeta.(2) 
The former section, it was held, contemplated cases where the party seeking 
to enforce a right of pre-emption is out of possession, and was therefore in¬ 
applicable to instances in which parties setting up such a right were already 
in posse8sion.(3) 

Payment of purdrasemoney —If on the day on which the time for pay¬ 
ment expires the Court is closed, the pre-emptive price, may be paid on the next 
day that the Court is open.(4) If the pre-emptive price is not paid within the 
prescribed time, then as the right decreed is dependent on payment within such 
period, the decree for pre-emption cannot be enforced.(6) Where the plaintiff 
paid the money into Court, petitioning that it should be retained until mutation 
of names had taken place, and the defendant refused to accept the money on the 
ground that the payment was clogged with a condition, it was held that the 
payment was not saddled with a condition precluding payment before mutation 
and the objection was disallowed.(6) In making the payment the plaintiff 
may deduct his costs.(7) The question whether the plaintiff has paid the 
purchase-money in time is not a matter relating to the execution of a decree 
under sect. 244, corresponding with sect. 47, o«ie.(8) A decree in a suit directed 
that the purchase-money should be paid within a certain period from the date 
the decree became final. The period of limitation prescribed for an appeal from 
this decree expired on a day when the Court was closed : held that the appeal 
could be filed on the first day it opened, and that the decree did not become final 
till then.(9) A plaintiff who has obtained a decree can appeal within the limita¬ 
tion period, whether or not he has made the payment on or before the day fixed.(10) 

(1) Kashi Nath v. Mukhta Prasad, 6 A. quont application with a tender of the money 
370, 373 (1884). Seo Hulari v. Sheo Prasad, was refused. 

6 A. 45S (1884); Ajaib Nath v. Mathura (6) Ajhoodhia Shookool v. Jewboodh 
Prasad, 11 A. 164, 167 (1888); Arjun Singh Shookool, 6 A. H. C. B. 46 (1873). 

V. Sarfaraz Singh, 10 A. 182 (1888). (7) Ishri v. Gopal Saran, 6 A. 351 (1884), 

(2) Ishri V. Go]. il Saran, 6 A. 361 (1884). and onfe. 

(3) Krishna Monon i'. Kesaven, 20 M. 306, (8) Muhammad Ali v. Debi Din Bai, 4 A. 

310 (1897). 420 (1882). 

(4) Mt.MuohalKooere.Lalljee,2N. W.P. (9) Ram Sahai v. Gaya, 7 A. 107 (1884). 

112 (1870). which also deals with the question of exeou- 

(6) Jai Kishen e. Bholn Nath, 14 A. 629 tion by the decree-holder and the transfer- 
(1892). O’Kinoaly’s 0. P. C. cites Shah enoe of a pre-eiocution decree. 

Ahmed Ali petitioner, 8. D. Sum. Dec., Dec. (10) Jaggar Nath Pande v. Jokhu Tewari, 
26,1840 (Canan’s B. 36), in which the decree- 18 A. 223, at p. 226 (1896); Kodai Singh v. 
holder having failed to deposit the purchase- Jaisri Singh, 13 A. 376 (1889) i Wazir Khan 
money within the time prescribed, a subse- ». Kale Khan, 10 A. 126 (1898). 
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But. tlio mere appeal by a plaintifE or defendant will not of itself extend the lime 
for paymo,nt.(l) The Appellate Court may if it thinks fit extend the time, for 
paymeut.(2) But if the appellate decree says nothing about extending time, it 
has not the effect of giving the plaintiff, whether appellant or respondent, the 
oorresponding period of time from the date of the appellate decree for payment 
to that wliich he liad from the date of the decree of the Court of first instance. 
For this rule says that if the pre-emptive price is not paid the suit shall stand 
dismissed, and the decree, on the expiration of the time limited without payment 
by the plaintiff, becomes a decree in favour of the defendant.(3) (Sec first 
paragraph.) If the pre-emptive suit has arisen and been decreed before the 
vendee has paid the whole or part of the purchase-money to the vendor, the 
Court in disbursing the purchase-money deposited will make an order directing 
that the whole or part of the purchase-money (as the case may be) should be 
paid to the vendor or vendee,both of whom must neoe.ssa.rily be judgment-debtors, 
ind as .such bo liable alike to payment of the costs awarded to the pre-emptor 
lecree-h()ldor.(4) It has been held that the profits of the property accruing 
between the date of the sale and the date when the pre-emptor, in accordance 
with the, decree, paid the pre-emptive price, belonged not to the pre-emptor 
nor to tlie original vendor, but to the original vendees; (o) and that a suit could 
not be successfully maintained by a pre-emptor to recover profits accruing 
between the date of his decree and the time when he obtained mutation of 
name,s.(6) 

15. Where, a suit is for the dissolution of a partnership, 
Decree in suit for taking of partnership accounts, the 

dissolution of partner- Court,before passing a final decree, may pass 

a preliminary decree declaring the proportionate 
shares oj the parties; fixing the day on which the jiartnership 
shall .stand dissolved or he, desmed to have been dissolved, and 
directing such accounts to be taken, and other acts to be done, 
as it thinks fit. 

Suit for dissolution of partnership. —The usual foflns of decree in such 
a suit were given in Nos. 1,S2 and 1.S3, Schedule IV., of the last Code. It was held 
that in a suit for an account of a dissolved partnership, a decree should be passed 
under sect. 215 of that Code, in accordance with form No. 132, Schedule IV., 
ind it should direct an account to be taken of the dealings and transactions 
between the parties, and of the credits, property, and effects due and belonging 
to the late partnership, and it should direct tlie appointment of a receiver of the 


(1) .Taggar Nath Pande i). .Tokhn Tewari, 

18 A. 223, at p. 220 (1896). . 

(2) Ib.; Parshadi IaI v. Ram Dial, 2 A. 
744 (1880). 

(.3) .Taggar Nath Pando v. Jokhu Tewari, 
18 A. 223 (1890), apparently dissenting from 
R.np Chand v. Shamsh-ul-Jehan, II A. 348 


(1889). 

(4) Ishri Qopal v. Raran, 6 A. 361, 360 
(1884) 

(6) Deokinandan v. Sri Ram, 12 A. 234 
(1889), F. B. 

(6) Sri Kiabon v. Atma Ram, 19 A. 201 
(1897), F, B. 
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outstanding debts and efEects.(l) The italicized words have been added, as the 
preliminary decree should always contain a declaration of* the rights of the 
parties. 

16. In a suit for an account of pecuniary transactions [s.2i6A.i 
Decree in suit for between a principal and an agent, and in any 
account between prinoi- other suit not hereinbefore provided for, 
pal and agent. where it is necessary, in order to ascertain 

the amount of money due to or from any party, that an account 
should be taken, the Court shall, before ‘passing its final decree, 
pass a preliminary decree directing such accounts to be taken as 
it thinks fit. 


Suit for account between principal and agent.—In a suit by a princi¬ 
pal against <an agent for an account, on the fact of agency being established, it is 
the duty of the Court to direct an account to be taken of the defendant’s dealings 
as agent. AVhen once the plaintiff has shown that the defendant is an accounting 
pari 3 % it is then for the. defendant to prove the amount of his receipts and 
disbursements.(2) When an appeal is pending in the High Court against a 
preliminary order made by a Subordinate Court under this section, the High 
Court having seisin of the appeal can, apart from the question whether the 
case falls within sect. 546 of that Code, make an order staying the carrying 
out of such order pending the hearing of the appeal.(3) These suits arc not 
aifectod by section 10.(4) 

17. The Court may either by the decree directing an account 
Special directions as to hc taken OT by any subsequent order give 
to accounts. Special directions with regard to the mode in 

which the account is to be taken or vouched a'nd in particular may 
direct that in taking the account the hooks of account in which the 
accounts in question have been kept shall be taken as prima facie 
evidence of the truth of the matters therein contained with liberty 
to the parties interested to take such ohfection thereto as they may 
be advised. 


18. Where the Court passes a decree for the partition of 
property or for the separate possession of a 


Decree in "'f for "7 ~ .7” • ~ jt 

partition of piopsity Share therein, then ,— 

or separate poasc.-i!<ion (1) ^nd in SO far as the decree relates to 

an estate assessed to the payment of revenue to 


of a share therein. 


(1) Thirukumarosan v. Sabbaiaya, 20 M. 
313 (1897), in which will bo found observa¬ 
tions on the prooeduro to be adopted and the 
burden of proof on the taking of tho account, 

(2) Rajhunath v. Ganpatji, 27 A. 374 
(1904). For re-oponing of settled accounts. 


see Kalanand Singh v. Sri Frosad, 19 C. L. J. 
162 (1914). 

(3) Balkishcn Sahu v. Khugno, 8 C. W. N. 
672 (1904), F. B.; s. c.. 31 C. 722. 

(4) Chandra v. Pramatho, 16 0. W. N. 
930 (1911). 



the Uo^ernment, the decree shaU declare the rights of the s^al 
-parties interest^ in the property, hut shall direct such partition or 
separation to be made hy the Collector, or by my gazetted suhordi- 
note of the Collector deputed hy him in this behalf, in accordance 
with such declaration and with the provisions of section 54 ; 

(2) if and in so far as such decree relates to any other immove¬ 
able property or to moveable property, the Court may, if the partition 
or separation cannot he conveniently made without further inquiry, 
pass a preliminary decree declaring the rights of the several parties 
interested in the property and ginng such furth^ directions as may 
he required.. 

SuitB for partition.—The former Code contained no provision definitely 
prescribing the form of a decree for the partition of an estate or the separation 
of a share, though a somewhat special procedure was rendered applicable in 
such cases. Sect. 266 of the Code relegated the actual partition or separation 
of revenue-paying estates entirely to the execution department, and entrusted 
it to the Collector. On the other liand, sect. 396 of the same Code contemplated 
in the case of other immoveable property a preliminary order ascertaining the 
rights of the parties, which was itself a decree, but involved a final decree upon 
the report of the Commissioners. These sections have been in part modified, and 
the present rule, which is new, inserted. Any local enactment by which juris- 
iiction to effect “imperfect partition” of revenue-paying land is reserved 
exclusively to the Eevenue Courts, and which contemplates a procedure incon- 
iistent with this rule, will be saved by the terms of sect. 4, atUe. The Code 
jontemplates one preliminary decree and no more. Thus, where after the con¬ 
firmation of a preliminary decree for partition on appeal, the Court of first 
instance directed that actual partition should be made in accordancj with certain 
iirections then given by it, it was held that no appeal would lie against such 
Drder ; hut its propriety could be questioned in an appeal from the final decree.(1) 

19. (/) Where the defendant has been allowed a set-off 
Decree when eet-on Is against the claim of the plaintiff, the decree 
»“®wed. g£all state what amount is due to the plaintiff 

and what amount is due to the defendant, and shall he for the 
recovery of any sum which appears to be due to either party. 

(■?) Any decree passed in a suit in which a set-off is claimed 
Appeal from decree shall he Subject to the Same provisions in 
relating to set-off . icspcct of appeal to which it would have 

been subject if no set-off had been claimed. • 

(.9) The provisions of this rule shall apply whether the set-off 
is admissible under rule 6 of Order VIII or otherwise. 

Decree in case of set-off.— Act VIII. of 1869, sect. 196. The words 


(1) Bharat Inda v. Yakub, 36 A. 150 (1013). 
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from “if" to “plaintiff" in the first paragraph of sect. 216 of the last Code 
were substituted, and the whole of the last paragraph of that section was added, 
by Act VII. of 1888, sect. 7.(1) An amendment has been made to give efiect 
to the view that appeals from decrees relating to set-off should lie to the Coimts 
to which appeals in respect of the original claim would lie. In a suit by a principal 
against his agent for accounts, where the agent does not specifically pray for a 
decree for the sum alleged to be due to him, the Court can grant a decree to the 
agent upon the finding that money was in fact due to him.(2) 

20. Certified copies of the judgment and decree shall be [>.217.] 

CertiBed copies of Judg- furnished to the parties on application to 

ment and decree to fce Court, and at their expense, 
furnished. 

Certified copies of judgment and decree.—Act VIII. of 1859, sect. 

198. The parties are, entitled to receive copies of the judgment, and not merely 
translations of them.(3) The practice of furnishing copies free of cost, on 
supphdng the proper stamp, has been set aside.(4) 


(1) Seo Tiluck Cliand v. Sowdamince (1864). 

Dassee, 25 W. B. 270 (1870). (4) Soc Nil Monoo Singh v. OhimboBli, 

(2) Pamianand v, Jagot, 32 A. 525 (1910). 20 W. B. 406 (1873). 

(3) Varjivan v, Ali Doji, 1 B. H. 0. B. 165 



ORDER XXL 

Execution of Decrees and Orders. 

Payment under Decree. 

1. (1) All money payable under a decree shall be paid as 
Modes ot paying money follows, namely :— 

under decree. (g.) jj^to the Goiii t whose duty it is to 

execute the decree; or 
{h) out of Court to the decree-holder; or 
(c) otherwise as the Court which made the decree directs. 

(2) Where any paymeM is made under eJause (a) of sub-rule 
(7) nctiee of such faymemi shall be given to the decree-holder. 

“ Payable under a decree.”—Costs ordored to bo p.aid under sect. 218 
of tbe last Code (see now sect. 35), it was held, were not paid under a decree 
and should be paid under that section.{l) An instalment duo under a decree 
mar, under this rule, be paid into Court.(2) When an order has been made 
for the payment of nroney in a suit on a certain date and the Court is closed on 
that date, a payment made on the following day would be a good payment for 
the. purpose of that order.(3) Payment into Court is a valid compliance with .i 
decree, even though the decree directs payment to the decree-holder.(4) On the 
death of a decree-holder, the debtor should either pay the debt into Court 
under cl. (») or ask for directions under cl. (c),{S) 

2. (7) Where any money payable under a decree of any 
Payment out of Court hdnd is paid out' of Court, or the decree is 

to decree-holder. otherwise adjusted in whole or in part to the 

satisfaction of the decree-holder, the decree-holder shall certify 
such payment or adjustment to the Court whose duty it is to 
execute the decree, and the Court shall record the same accordingly. 
(.if) The judgment-debtor also may inform the Court of such 

(1) Shanks v. Secretary of State, 12 M. 120 Chnnder Roy, 18 C, 231 (1890); Babee 

(1889). Bawoot v. Horaman Mahatoon, 8 W. R. 223 

(2) Madhav Appa v. Ravji Vithu, 1 Bom. (1867). 

L. k 644 (1899). (4) M^ana v. Natu, 35 B. 36 {1910). 

(3) Aravamudu v. Samiyappa, 21 M. 386 ^ (5) Narondra v. Charu, 14 C. W. N. 146 
(1897); Shooahoo Bhusan Rudro v. Gobind ^'(1908), 
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payment for adjustment, and apply to the Court to issue a notice 
to the decree-holder to show cause, on a day to he fixed by the 
Court, why such payment or adjustment should not be recorded 
as certified; and if, after service of such notice, the decree- 
holder fails to show cause why the payment or adjustment 
should not be recorded as certified, the Court shall record the 
same accordingly. 

(u) A payment or adjustment, which has not been certified 
or recorded as aforesaid, shall not be recognized by any Court 
executing the decree. 

Applicability.—-As to the principle, upon which the rule proceeds and the 
cases to which the prohibition contained in it is applicable, see notes, fosl, 
‘‘ Remedies of judgment-debtoi-,'’ The rule applies only to the case of parties 
who stand in the relation of iudginent-debtor and judgnient-orcditor at the date 
of the transaction.(1) It applies only to a question of payment or adjustment 
of a decree, and docs not recognize an application by the deorec-holder.(2) The 
fornu'T section was held not to govern payments made in execution of decrees 
passed under Act X. of 18-59 in the Revenue CouTt8,{3) 

“ Under a decree.”— In Madras it was at one time held that the former 
section applied only to the execution of money deorees,(4) and it was doubted 
whether the section applied to decrees for restitution of conjugal rights.(5) In 
Calcutta, and latterly in Madras also, it was held that the section dealt with the 
adjustment of any decree and not merely with the adjustment of a money 
decree. (C) The amendment by the addition of the words “ of any kind ” adapts 
this latter view. The decree may be of any kind, but money must be payable 
utider it. As to instalment decrees, sec 0. XX. r. 11. The rule presupposes 
that there is a decree in existence. So where A sued B and obtained a decree 
which was reversed in the first Appellate Court; and B was about to file a special 
appeal when A compromised the case and gave up the property ; it was held that 
the compromise having been effected after the decree in favour of B had been 
reversed, it need not have been certified to the Court.(7) And if payment is 
made under a decree which is set aside on appeal, the decree-holder must make 


(1) Rama Ayyan v. Sroonivasa Pattar, 10 
M. 230 (18051; doubted in Ponnuswamy i'. 
Lotohmanan, 3.5 M. (i.5S (1911); 22 M. L. J. 
170, by Rahim, , but boo judgment o£ 
iSundara Aiyar, J., p. 178. 

(2) Lodd GovindoBS », Ramdoas, 24 M. L. 
.). 88 (1912); and aeo Babar Ali n. Shiair, 
18 C. W. N. 951 (1912). 

(3) Rajah Protab Chunder v, Kanayo Ij&l 
Dobs, 3 W. R. Act X. 7 (1886); Ram Chunder 
Roy V. Ram flmrii Bakshee, 9 W. R. 372 
(1888). 

(4) Sankaraii Nambiar v. Kanara Kurup, 

22 M. 183 ( 1898 );’ Mallikarjona^SaBtri;^®" 


Narasimha Rao, 24 M. 412 (1901); hut now 
see VaidhinadaBamy v. Somasundram, 28 M. 
473,477 (1904). 

(6) Keahavlall Girdharlall v. Bai Parvati, 
18B. 327, at p. 331 (1893). 

(8) Baba Moliamed ti. Webb, 8 C. 786 
(1881); Rajah Padmanund Singh v. Madhu 
Smgh,3C. W. N. elxixvii. (1899); Vaidhina- 
dasamy ». SomaBundram, 28 M. 473, 477 
(1904); Subburaya v. Kuppnflawmy, 34 
M. 442 (1911). 

(7) Hari Sadashiv ». Bapu Balvant, 6 B. H. 
a R., A. C. J. 78 (1888). 
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restitution even though the payment has not been certified.(l) Where rent was 
payable for a mirasi tenure and not under a decree, the provisions of the section 
were held inapplicable.(2) The rule does not apply to the case of a surety who, 
having paid the amount due under the decree, afterwards sues the principal.{8) 

“ Out of Court." —The rule relates to voluntary adjustments of a decree 
made between parties to a suit out of Court ; and not to a case where a deb tor pays 
to the officer of the Court under the authority and pressure of the Court’s pro- 
cess.(4) When money is paid into Court the latter must pay it out immediately 
to the decree-holder (5) or his ordinary legal heirs; (6) though if the payment 
is made by the debtor to prevent his arrest, it is not a voluntary payment, and 
he is entitled to bo heard before the money is paid out.(7) 

“ Adjusted.” —See as to the meaning of this term cases cited.(8) It only 
ajiplies to matters occurring during the course of exccution.{9) 

“ The decree-holder shall certify." —One joint decree-holder is not 
bound by the acts of another who has compromised or received payment out of 
Court ;{10) and a joint deorec-holder has ordinarily no power to give a discharge, 
out of Court to a judgment-debtor for more than his own share of the decree.(11) 
The debtor should therefore, not pay unless jointly or to the extent of the 
admitted shares.(12) 

The word “ decree-holder ” therefore must be read as decree-holder or 
decree-holders. The Court will not recognize a payment to one decree-holder 
only in excess of that to which he is himself entitled. One of two or more joint 
decree-holders is not competent without being authorized by the other or others 
to certify satisfaction by payment out of Court of the entire decree ; though he 
may certify satisfaction in respect of his own interest therein.(13) 


(1) Vaaudev Govind v. Vishnu Vithal, 11 
B. 724 (1887). 

(2) Kodari v. Gajai, 18 B. 090 (1893). 

(.3) Baluji Lakshmsn v. Dada Joti, 12 B. 
236 (1887). 

(4) Bidhoo Beeboe v. Koshub Chundei, 9 
W. E. 402 (1868). 

■ (6) Luchmun I’ershad v. Sroeram, 21W. E. 
271 (1874). 

(6) Soo In re Fiaiamanoo, S.D. Sum. Dec. 
Sept. 27 (1836), cited in O’Kinealy’s notes 
to sect. 268. 

(7) Prosannonath Mookerjoe v. Bonodc 
Earn Soin, 13 W. E. 29 (1870); a. c., 4 B. L. 
E. App. 25. 

(8) Patch Muhammad v. Gopal Das, 7 A. 
424 (1886); Erusappa Mudaliar v. Com¬ 
mercial Bank, 23 M. 377 (1899); Earn Doya! 
Bannerjeo v. Earn Hari Pal, 20 C. 32, at p. 
36 (1892); Sham Lai v. Hazarimal, 16 C, L. J, 
461 (1911) [arrangement as to defaults]. 

(9) Pran:atha Chandra Eoy s. Khera 
Mohan Ghose, 29 C. 661 (1902) [and there¬ 
fore on this ground the section was held to be 


no bar to an inquiry into a plea of payment 
raised by mortgagor: but see on this point 
the eases there cited ]; Hatoiu Ali Khundkar 
V. Abdul Guffar Khan, 8 C. W. N. 102 
(1903) ; Mahomed Khan v, Mahomed 
Munawar, 31 M. 407 (1908). 

(10) Balgobind v. Bhawaneo Been, 1 Agra 
Misc. 10. 

(11) Mt. Bibee Budhun v. Mt. Hafezah, 4 
C. L. E. (1879); Tarrock Chunder Bhutta- 
charjoe v. Dinendio Nath Sanyal, 9 C. 831 
(1883). 

(12) Mahima Chandra Hoy v. Fyari Mohan 
Chowdhry, 2 B. L. E. App. 43 (1809). 

(13) Moti Earn v. Hannu Prasad, 20 A. 334 
(1904); Tarrock Chunder Bhuttacharjeo ». 
Dinendro Nath Sanyal, ^ C. 831 (1883); 
Sultan Moideen v. Savalayammal, 16 M, 343 
(1891); Tamman Singh v, Laohhmin Kon- 
wari, 26 A. 318 (1904). On the other hand 
one joint decree-holder cannot by foregoing 
his right to execute defeat the right of another 
to do so! Inderjeet v. Sewaram, 6 A. H. C. E. 
10 (1873). 
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The ordinary way of certifying a payment or adjustment is by petition (1) 
made by the decree-holder or judgment-debtor to the Court whose duty is to 
execute the decree ; (2) but it can also be certified under 0. XXI. r. 11, clause (e), 
on an application to execute the decree. It is for the party applying for execution 
to state any adjustment after decree.(3) If, however, one of the parties is a 
minor, his guardian must first obtain leave to compromise under 0. XXXII. 
r. 7.(4) Application may be made for a certificate of part satisfaction.(6) To 
certify a payment or adjustment within the meaning of the section, it is in¬ 
sufficient for the decree-holder to certify that money has been paid or that an 
adjustment has been arrived at without specif]dng the amount of the payment 
or mentioning the terms of the adjustment.(6) Under this rule, as there is no 
time fixed within which the decree-holder is bound to certify a payment made 
out of Court, such payment may be certified at any time.(7) Intimation to a 
Collector in charge of the execution, under the provisions of the Third Schedule, 
amounts to a due certifying of the adjustment under this rule.(8) 

It has been held tliat an application in 1905 for certifying payments in 
satisfaction of a decree sufficed to give a fresh stait for limitation, either as an 
acknowledgment within the moaning of Sect. 19 of the Limitation Act (IX. of 
1908) or as a step in aid of execution.(9) 

“Judgment-debtor.”— Tins term includes ^lersons claiming through tln^ 
judgment-debtor or in his right, c.fj. an assignee from the judgment-debtor of 
the equity of redemption after decree.(10) 

Remedies of debtor. —Under the second paragraph of the rule the 
judgment-debtor may apply to the Court executing the decree,(11) if the decree- 
holder does not certify that the adjustment be rccorded,(12) and he is allowed 
ninety days within which to take that stcp.(13) Notice must issue to the dccree- 
holder to show cause. This does not mean merelyto allege cause,nor even to make, 
out that there is room for argument, but both to allege cause and to prove it to 

(1) Saaduollah 8huikh v. Kalcc Ohiun, 12 (8) Khuslialchund v, Nandrain, 3d B. CIO 

W. R. 3fi8 (1889); but not a letter from a (1911). 

douroe-holder to his vakil, Thakour Lall (9) Baobaraj Nyahalohand v Babaji Tu- 
Misroc V. Kanyo Lall Tewarec, 7 W. R. 510 kai’um, 38 B. 47 (1913). 

(1867) j directing him to certify ; Bhoobun (10) Panduranga Mudaliar v. Vytliilinga 
Mohun Banorjeo v, Sadhoo Churn Sircar, 15 Reddi, 17 M. L. J. 417 (1907); s. c., 30 M. 
W. R. 6 (1871), O.C. See notes to clause (3). 637. 

(2) As to these words, see Muhammad (11) Rajendronath Roy v. Chunnoomal, 5 
Said Khan v. Payag Sahu, 10 A. 228 (1894). C. 448 (1879). 

(3) Faupayya v. ^a^asannah, 2 M. 216 (12) Seoib,; Munmohandas Jaikissondas 

(1880). V. Vislal, 13 B.' 171, 176 (1888); Paroeohut 

(4) Arunaohollara v. Kaniauadhan, 29 M. v. Ragho Goordeo, 2 A. H. C. R. 48 (1870); 

309 (1906). Change v. Kaluram, 4 B. H. C. R., A. C. J. 

(5) Rajendronath Roy Bahadoor r. Chun- 120, 124 (1867). 

uoomal, 5 C. 448 (1879). (13) Alathoor v. Gulam Moideen, 24 M. 1. 

(6) Tulsigurappa Mudiraddi v. Fakirayya J. 641 (1911), in Biroo Qorain v. Jaimurat, 

Angdi,2Bom.L.E. 901(1900). 16 C. W. N. 923 (1911), it was doubted 

(7) Tukaram ti. Babaji, 21 B. 122 (1896); whether delay will take away the right 

Bhubaueswari Debi ti. Dinonath Sandyal, 2 to apply. 

B. L. R. A. C. J. 320, at p. 322 (1860). 
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tlw SEtiufuutioii of the Uouit.(l) If the judgment-debtor aiiplies to certify 
and the application ia refused, then an order under this rule being appealable (2) 
under sect. 47 (formerly 244), he should appeal and not bring a separate suit'. 
An ai)plication, whether by a plaintiff or defendant, for a certificate, though 
decided under this rule, ia none the less a question relating to the execution and 
satisfaction of the decree, and au appeal being available, no separate suit lies. 
If, however, neither the creditor nor debtor apply to 001411)' and the decree has 
in fact been satisfied in whole or in part, and yet the creditor sues out execution, 
the debtor has a remedy by suit. As-already observed, this rule prohibits 
recognition of an uncertified adjustment only by any Court executing the decree. 
But the right of suit ia controlled by the provisions of sect. 47, us the operation 
of the latter section is not restricted by this.(3) The subject has nowhere been 
more lucidly treated than by Pigot, J.(4) In considering whether a suit is 
prohibited by sect. 47, regard must be had to two points, viz., the (^ause of action 
aud the relief claimed. Numerous cases establish (5) that a Court other than a 
Court executing the decree can recognize an uncertified payment or adjustmenfi 
of a decree in a suit based upon such payment or adjustment. This goes to the 
cause of action. The principle upon which such cases are allowed has been 
that there is a cause of action arising from negligence, fraud,(6) agreement, or 
trust.(7) So suits have lain to recover the money paid or propelty deliver('d.(b) 
or for tlamage8.(9) Where, however, the relief sought comes within the pro¬ 
hibition (ioutained in sect. 47, then a suit is barred. That section ia framed to 
prohibit in a separate suit between the parties to the decree, any relief being 
granted which shall interfere 'with the conduct of the execution proceedings by 
the Court executing the decree.(lO) As a general rule, questions relating to the 
satisfaction of the decree must be settled by an order made in the course of 
execution and not by a regular suit, but no Court can settle a question of satis¬ 
faction by an order made in execution unless such satisfaction shall have been 
duly certified.(ll) 


(1) Rung Lall v. Hem Naraiii Qir, 11 C. 
100 (1885). 

(2) Ranji v. Blmiji Harjivan, II B. 67 
(1886); Lingayya v. Narasimha, 14 M. 99 
(1890); Garnvayya v. Virdayappa, 18 M. 20 
(1894); Jamna Frasa<) v. Mathura Fraaad, 10 

A. 129 (1893). 

(3) Deno Bundhu Nundy v. Hari Mali 
Dassee, 31 C. 480 (1904). 

(4) Azizan v. Matuk Lai Sahu, 21 C. 437 
(1893). 

(0) Azizan v. Matuk Lai Sahu, 21 (1. 466 
(1893). 

(0) Viraraghara Roddi v. Suhbakka, 6 M. 
397, F. B. (1881). 

(7) Gunamani Dasi v, Frankiahori Hasi, 6 

B. L. R. 223, at p. 232, F. B. (1870); Hoor- 
masji Dorabji v. Burjorji Jamsotji, 10 B. 156, 
at pp. 163, 164 (1886). 

(8) Shad! v. Ganga Sahai, 3 A. 638 (1881); 
Fenatambi Udayan v, Vollaya Goundan, 21 


M. 409 (1897); Iswar Chandra Dutt i). llarlH 
Chandra Butt, 25 C. 718 (1898); s. e., 2 

C. W. N. 247; In rc Medal Kali.ini Anni, 
.30 M. 545 (1907); Gendo v. Nihal Kumar, 
30 A. 404(1908). 

(9) Guni Khan e. Koouja Bchary Sein. 3 
C.L. R. 414(1878); Mallamma v. Venkamma, 
8 M. 277 (1883); Furomanand Khasuabish v. 
Khopoo Faramaniek, 10 C. 364 (1884); 
Kriahnasami Ayyangar v. Ranga Ayyangar, 
20 M. 309 (1890). 

(10) Azizan v. Matuk liul Sahu, 21 C. 437. 
at p. 468 (1893). 

(11) Viraraghava v. SubUkka, 5 M. 397, at 
p. 398, F. B. (1881); see Sellamayyan », 
Muthan, 12 M. 01 (1888), at p. 02. “The 
principle on which those dooisions proceeded 
(f.c. those limiting the prohibition to Courts 
of execution) was that sect. 258 introduced 
but a rule of procedure : that the probable 
intention was that the adjustment of a decree 
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Tlius a suit wliicli iuterferts with the exeeutioji, such as a suit seeking a 
declaration that the, defendant is not entitled to execute a decree and an injunction 
restraining execution,(1) or for a declaration that the decree has been satis- 
lied,(2) or a suit which seeks to set aside an execution sale, whether the 
purchaser be the judgment creditor (3) or a 8trangeT,(4) will not lie, being 
prohibited by the terms of sect. 47 ; as also, it has been held, a suit to secure 
sums paid in execution in excess of what was due under the decree, (6) 

If the creditor frauduleiitly executes a satisfied decree and docs not enter 
the satisfaction in his application to execute, he may be proceeded against 
criminally, the provision as regards uncertified adjustments not affecting the 
substantive Criminal Law.(6) In a recent case it was held that an application 
which did not recite the terms of an alleged adjustment could not be deemed 
to be an application of the kind contemplated by the second clause of this rule.(7) 

Clause (3j.—This clause corresponds, with amendments (vide post), with 
the last paragraph of sect. 258 of the former Code (sec sect. 200 of Code of 1859), 
which was inserted by sect. 27 of Act VII. of 1888. The effect of this insertion 
was that uncertified adjustments could be recognized by other Comts than the 
Goui’t executing the decree, the prohibition only extending to Courts exe¬ 
cuting decrees,(8) and to no others.(9) So the rule does not debar a Criminal 


should^ like the decree itsolii be a matter of 
record, and that unless it is made a matter of 
record no Court haviug to dotonninc whether 
the decree has been executed shall recognize 
it as evidence of a valid adjustment.” But 
seoRamayyar v. Ramayyar, 21M. 300 (1897), 
where the Court went into the question of 
adjustment, though not certified, there hav¬ 
ing been a fraud committed. 

(1) Azizan v. Mntuk Lai Sahu, 21 C. 437 
(1893 ); dist. in Iswar Chandra Butt v. Jlaris 
Chandra Butt, 25 C. 718 (1898); foil. Bono 
Bundhu Nundy v. Hari Mati Bassce, 31 0. 
480 (1904); s. e., 8 C. W. N. 306. 

(2) Bairagulu v. Bapanna, 16 M. 302 
(1892). 

(3) Jaikaran Bharto v. Raghunath Singh, 

20 A. 254 26ti (1898); Prosunno Kumar 
Sanyal v. Kali Bas Sanyal, 19 C. 683 (1892); 
B. c., 191. A. 166 : Azizan v. Matuk IaI Sahu, 

21 0. 437 469 (1893) ' contra Ishan Chunder 
Bandopadhya v. Indro Marain Gossami, 9 C. 
788 (1883), which ha.s been held in the 
previous cases to be no longer law. 

(4) Jaikaran Bharto v, Raghunath Singh, 
supra; Vellappa v Ramohandra, 21 B. 463 
(1896) j Mothura Mohun Ghose v. Akhoy 
Kumar Mittcr, 16 0. 657 (1888); contra Pat 
Baoi V. Sharup Chand Mala, 14 C, 376 (1887), 
which is no longer law. Sec last note. 

(6) Kashee Kishoro Roy v.Kishen Chunder 


Sandyal, 15 W. R. 160 (1871). 

(6) R. V, Bapuji Bayaram, 10 B. 288 
(18^1); Madhub Chunder Mozamdar v. 
Novodeop Chunder Pundit, 16 0.126 (1888); 
and it was also hold tliat oven though the 
application might bo barred, and action could 
not bo taken under this section, that did not 
vitiate the order of a Muosif sending a case 
for inquiry under the section corresponding 
with sect. 643 of the last Code: R. v. 
Muthuraman Chotti, 4 M, 325 (1881). 

(7) Jogendra Nath Sarkar v. Provath Nath 
Chattorjee, 19 C. L. J. 126 (1914). 

(8) See Ram Doyal Baunorjeo v. Ram Hari 
Pal, 20 C. 32 (1892); Fateh Muhammed v. 
Gopal Das, 7 A, 424 (1885); Bharut Chunder 
Roy V. Nawab Nuzer Ali, 10 W. R. 354 
(1868); Chedumbara v. Ratna Ammal, 3 M. 
113 (1881). In Ohango v. Kalaram, 4 B. H. 
C. R. 120 (1867) [ref. BaJeshu v. Lakahman, 
4 B. 504, at p. 601], the docroo-holder had 
removed the attachment and discharged the 
debtor from prison, and this was considered 
sufficient. 

(9) Swamirao Narayaii v, Kauhinath 
Krislma, 15 B. 419 (1890); Ghanasham 
Lakshmandas v, KaBhiram Nairoba, 16 B. 
689 (1891); Bal Krishna Pandhariuath v. 
Bapu Yesaji, 19 B. 204 (1894); the same 
view had been taken prior to the amendment: 
Kalyan Singh v, Kamta Prasad, Is A, 339 
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Court (1) from recognizing an uncertified payment, or a Civil Court which is not 
executing the decree [vide avle). An adjustment not certified cannot, however, 
be taken cognizance of under sect. 47 by a Court of execution, and the decree 
must be executed notwithstanding the adju8tment.(2) Prior to the addition of 
the last clause it was held that if the decree-holder had been induced to compromise 
by fraud, this was a matter which can be dealt with under the same 8ection.(3) 
It was subsequently held that the proviso did not stand in the way of the judg¬ 
ment-debtor proving fraud.(4) But this decision has been doubted,(6) and it 
has recently been hold by the Calcutta High Court that the executing Court 
cannot enquire even when the conduct of the decree-holder has been alleged to 
bo fi-audulent.(6) An objection that the provisions of the former section had 
no application to any payment made in pursuance of an invalid agicemcnt 
not sanctioned by the Court was oveiTuled, the section making no reference to 
validity. Therefore,, a sum paid under an agreement void under the former 
section, 267a, cannot lx? recognized unless ccrtificd.(7) It has been held that 
though imcertified payments could not be recognized as adjustments of the 
decree, yet a creditor might give evidence of uncertified payments in order to 
defeat the plea of limitatiou.(8) The former section ran: “ It shall not bo 
recognized as a payimid or adjuslmetd of the decree.” These words have been 
omitted in order to make it clear that the Court cannot recognize a payment 
or adjustment which has not been certified for any purpose whatsoever. It 
follows that an uncertified payment or adjustnicnt cannot now operate to 
prolong the period of limitation for applying for execution under the Limitation 


(1891); Pat Dasi v. Shurup Ohand Mala, 14 
C. 376 (1887 ); Kuuhi Moideen Kutti v. 
Eamenhuimi, 1 M. 203 (1876); Shadi v. 
Uuaga Sahai, 3 A. 638 (1881); Ishan 
(Jhuudor Baudopadhya v. ludro Naiuin 
(loKsami, 9 C. 788, 790 (1883); iSellamayyan 
V. Muthau, 12 M. 61 (1888). In other eases, 
mostly on account of tho amending Act XIT. 
of 1879, a suit was hold entirely prohibited: 
Patankar r. Dcvji, 6 B. 146 (1882); Haji 
Abdul Eahiman v. Khoja Khaki Aruth, 11 

B. 6 (1880); Hurmasji Dorabji v. Burjorj'i 
Jamsetji, 10 B. 156 (1886); Thiiumallai v. 
Sundara, 11 M. 469 (1888). In consequence 
of tho conflict of rulings the last paragraph 
of sect. 268 was altered by sect. 27, Act 
VU. of 1888: Earn Doyal Bannerjoo v. Earn 
Hari Pal, 20 C. 32 at p. 36 (1892). 

(1) E. V. Pillala, 9 M. 101 (1896). 

(2) Bam Doyal Banneijec v. Earn Haii 
Pal, 20 C. 32 (1892); Budrudeen v. Qulam 
Moideen, 36 M. 367 (1911); Gadadhar 
Panda v. Shyam Chum Xaik, 12 C. W. X. 486 
(1908); Trimbak v. Hari Laxman, 34 B, 
675 (1910); Kamini Debi v. Aghore, 14 

C. W. N. 367 (1909). 

(3) Paranjpe e. Kanade, 6 B. 148 (1882); 


Asabau Baiiu v. Aiiaiida, 14 C. W. N. 823 
(1909), 

(4) Eamayyar r. Eamayyar, 21 M, 366 
(1897). 

(6) Ganapathy Ayyar v. Chenga Kcddi, 29 
M. 312 (1906) i Veerappa Ohotttar v. Pen- 
nayya, 17 M. L. J. 627 (1907); and see 
Asabau Baiiu v. Aiianda, 14 C. W. N. 823 
(1909); Kubharaya t>. Kamasawmy, 22 
M. h. J. 106 (1911). 

(6) Budrudeen v. Gulam Moideen, 30 
M, 367 (1911); Biroo Ooraiu v. Jaimurat, 
16C.W.N. 923, 928(1911). 

(7) Durga Prasad Bannerjee v. Lalit 
Mohun Singh Boy, 2t> C. 86 (1897). 

(8) Eoshau Singh v. Mata Din, 26 A. 36 
(1903); Sham Lai v. Kanahia Lai, 4 A. 316 
(1882); Zahur Khan v. Bakhtawar, 7 A. 32. 
(1884); Kishan Singh v. Aman Singh, 17 A. 
42 (1894); Hurri Porshad*Chowdhry v, 
Nasib Singh, 21 C. 642 (1894); Tokaiam r, 
Balaji, 21 B. 122 (1896); Kajeswara Eau 
e. Uari Babandhu, 19 M. 162 (1896); contra 
Muthu Lai V. Kbauate Lai, 12 A. 669 (1890) ; 
Badri Karain e. Kimj Bebari, 36 A. 178 
(1913). 
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Act,(l) neither can it give rise to an estoppel, for the doctrine of estoppel 
cannot he invoked to nullify an express statutory provi8ion.{2) 


Courts executing Decrees, 

3. Where immoveahle property forms one estate or tenure 
Lands situate in more situote withm the loml limits of the jurisdiction, 

than one Jurisdiction. qJ lyjQ qj more Gtmrts, any one of such Courts 

may attach and sell the entire estate or tenure. 

“ Forms one estate.” —See notes to sect. 36, ct seg., ante. 

4 . WItere a decree has been passed in a suit of which the 
Transfer to Court of value as set forth in the plaint did not exceed pgfg,] 

Small Causes. two thousand rupees and which, as regards 

its subject-matter, is not excepted by the law for the time being 
in force from the cognizance of cither a Presidency or a Pro¬ 
vincial Court of Small Causes, and the Court which passed it 
wishes it to be executed in Calcutta, Madras, Bombay or 
Jlangooii, such Court may send to the Court of Small Causes 
in Calcutta, Madras, Bombay or Raiigoou, as the case may be, 
the copies and certificate mentioned in ruk 6; and such Court 
of Small Causes shall thereupon execute the decree as if it had 
been passed by itself. 

Small Cause Court. —This is the fifth or jxjiiultimate paragraph of sect. , 

‘2'i.i of f lic former Code, the last paragraph being the following rule, and the 
remaining portion of the section being incorporated in sects. 38, 39, and 41, ante. 

A Small (Jause (lomt in executing the decree of another Court transferred 
to it, has the same power.s as it possesses in regard^o its own dcerces.(3) 

It was held that a Judge of a Small Cause Court, when duly invested with 
the powers of a Subordinate Judge, had in the exercise of such powers general 
iuri8dicfioTi.(4) But a doubt was expressed whether, under sect. 223 (d) of 
the former Code (corresponding with sect. 39, clause (d), ante), a Subordinate 
Judge could transfer a decree from his Court to that of a Small Cause Court 
when the property attached was within the limits of his local jurisdiction.(5) 

And a Mofussil Small Cause Court was required to adopt the macdiinery of the 


(1) Munmohau v. Dw-u’ka, 12 tt L. J. 
312 (1010); Kutubullah v. Durga Oharan, 
18 U. W. N. 300 (1912); Bajrang v. Lachmi, 
IS C. L. X 88 (1909); Tulochan v. Bakeswar, 
15 C.L.J. 423 (1910). 

(2) Jogendra Nath Sarkarv.Provatb Nath 
Chatterjeo, 19 C. L. J. 128 (1914). 

(3) Qunaputty Roy Agarwallah v. Tha- 
kurdye Thakuiani, 34 C. 823, 827 (1007). 


(4) tloi)al r. Nanku, 1 A. 624 (1878). Soo 
Bhaghan Dayalji v. Bala, 8 B. 230 (1883) 
[ref. to Ramchaudra v. Uaneah, 23 B. 382 
(1808)]; Dhaiamdaa Santidaa v. Vaman 
Govind, 9 B. 237 (1884); Kahanarama ». 
Ranga, 8 M. 8 (1884). 

(5) Kriahna Velji v. Bhau Manaaiam, 18 
B. 61, 64 (1893). 
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former sect. 223 in all cases where execution was sought against iiersons or property 
outside its local iuri8diction.(l) 


Mode of transfer. 


5 . Where tlie Couii to wiiicli a. decree is to be sent for 
execution is situate witbin the same district 
as the Court which passed such decree, such 
Court shall send the same directly to the former Com-t. But, 
where the Court to which the decree is to be sent for execution 
is situate in a different district, the Court which passed it shall 
send it to the District Court of the district in which the decree 
is to be executed. 


“ Directly.”—Where both Courts are in the same District one Court may 
send to the other direct.(2) A District Court on receiving a decree transferred 
for execution can, under r. 8, direct any Subordinate Court to execute it. When, 
and in whatsoever manner, the decree has been trail,sfeired for execution to another 
Court, the holder of the decree must, under r. 10, make duo application for 
execution to the latter Court. 


6 . The Court sending a decree for execution shall send— 

- n ^ (a) a, copy of the decree ; 

deslrn ttat^ ifa own (6) a certificate setting forth that -satis- 
iecree shall he executed faction of the deci'ce has not been 

by another Court. Ui. • u u -ii,- 

obtained by execution within the 

jurisdiction of the Court by which it was passed, or, 
where the decree has been executed in part, the 
extent to which satisfaction has been obtained and 


what part of the decree remains unexecuted ; and 
(c) a copy of any order for the execution of the decree, or, 
if no such order has been made, a certificate to that 
effect. 


“ Shall send.”—Upon the luaxim “ omnia frmsumuniur rile esse acta,” an 
attachment will in the. absence of evidence be deemed in this respect to have been 
correctly made.(3) The omission, however, to transmit to the Court executing 
the decree the certificate required by this rule is a mere irregularity which does 
not vitiate the sale.(4) If any order is passed on receipt of the rejiort of service 


(1) Parbati Chaian v. Panebanaud, 6 A. 
243 (1884), F. B.; foil. Abdul Gafur v. 
Albyn, 30 C. 713 (1903); Sayadkhan v. 
Davies, 28 B. 198 (1903) [attachment' of 
salary]. 

(2) See Kclu v, Vikrishua, 16 M. 346 
(1891). 


(3) Saroda Prosaud Mullick v, Lutch- 
meoput Sing Doogur, 10 B. L. R. 214, 230 
(1872). As regards Provincial Small Cause 
Courts, see s. 34, Act IX. of 1887, which 
modifies the rule. 

(4) Abbubaker Saheb v. Mohidin Saheb, 
20 M. 10 (1898). 
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under r. 22 a uupy of it sliould bo 8cut.(l) The words in clause (c), “ a copy of 
any order,” etc., mean a copy of any subsisting order.(2) It has been held that 
the Court in sending the certificate is not called upon to consider whether the 
decree is still capable of execution /it has only to certify that a specified part of 
the decree remains unexecuted.(3) 

7 . The Court to which a decree is so sent shall cause such [s. 226 .] 
Court receiving copies copies and certificates to be filed, without any 
cl decree, etc., to Die further proof of the decree or order for execu- 
same without prooi. copies thereof, unless the Court, 

for any special reasons to be recorded under the hand of the 
Judge, requires such proof. 

“ Filed.”—The filing of the copies and certificate is quite distinct fi om 
executing the decree, for which an application should be regularly made. 

Inquiry into jurisdiction.—^I'he former sect. 225 contained after the 
words “ copies thereof ” the following, “ or of iho jwrisdidwn oflhe Court wlikh 
pu'iml it,'' thus recognizing the right of the executing Court to inquire into the 
jurisdiction of the Court which passed the decree.(4) These words, however, 
have now been omitted, as it was considered that another Court ought not to go 
int o any question as to the jurisdiction of the Court which passed it.(5) 

Sect. 38 enacts that a decree may be executed either by the Com’t which 
passed it or by the Com’t to which it is sent for execution under the jn-ovisions 
contained in the Code. Sect. 39 provides that the Com t which passed a decree (0) 
may, on certain conditions, send it, on the application of the decree-holder, for 
execution to another Court, and may of its own motion send it for cxceution 
to any Subordinate Court. There is no express provision as to whether the 
Court to which a decree may be so sent must be a Court having jurisdiction 
over the amount of the suit in which the dea’ee was passed or whether the mere 
sending of the decree wiU confer jurisdiction on a Court for all the proceedings 
to be taken in its execution. On the ground, however, that sect, 6 limits juris¬ 
diction and that the word “ suits ” in tlrnt section include proceedings taken to 
execute the decree, the Calcutta and Bombay High Com'ts hold that a Court 
which has no jurisdiction to try a suit can have no jurisdiction to execute a 
decree made in that suit.(7) 8o a Court has no jurisdiction to execute a decree 


(1) Srihary Mundul v. Mururi Chowdhry, 
13 C. 257, 362 (1666), 

(2J Hathibhai Naliunsa v Patol Bccbar 
Pragji, 13 B. 371 (1666). 

(3) Sripati V, Belchambers, 16 C. W. N. 
601 (1910). 

(4) See Bbagwantappa v. Visbwanatb, 28 
B. 378 (1904); Haji Musa v. Punnanaiid, 
15 B. 216 219 (1890) i Moban Isbwar v. 
Halm Rupa, 4 B. 638 (1880). 

(5) Hari Govind Kalkundri v. Naningrao 


Eonborrao Despbande, 38 B. 194 (1913). 

(6) As to oxooution of decrees passed ou 
appeal, see ss. 36, 37. 

(7) Uokul Kristo Cbunder v. Aukbil 
Cbunder Cbatterjee, 16 C. 457 (1889); Duiga 
Cbaiaa Hojumdar t>. Umatara Qupta, 16 C. 
466 (1689); Sbii Sidboswar Pandit v. Shri 
Haribar Pandit, 12 B. 166 (1887); dist., 
Vajiiam ti. Ranebordji, 16 B. 731 (1892) 
[oxecation against pension] 
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sent to it for that purpose under sects. 38, 39, when the decree has been passed 
in a suit the value or subject-matter of which is in excess of the pecuniary limits 
of its ordinary jurisdiction.(l) The Madras,(2) and apparently the Punjab 
Chief Court,(3) held that the former sect. 223 gave an extraordinary jurisdiction 
to a Court to execute a decree in a suit beyond its jurisdiction sent to it for 
c.xecution. This is on the ground that the pecuniary and other limitations in 
regard to regular suits are altogether absent in the sections relating to execution 
proceedings. See, however, notes to sects. 38, 39, et seq., ante. Where the sub¬ 
ject-matter of a suit is within the jurisdietion of the Court, its jurisdiction con¬ 
tinues, whatever may be the result of the suit, in all such matters in the suit as 
are within its cognizance, amongst which are matters in execution. The mere 
<;ircuiustanoo that the amount actually due under the decree by process of 
accumulation exceeds the pecuniary limits of the Court’s jurisdiction does not 
oust it from the jurisdiction it hM hitherto had over the suit.(4) An appli¬ 
cation for the transfer of a decree for execution is a matter within sect. 47, 
anlc.{5) 

8. Where such copies are so filed, the decree or order may, ■ 
Execution of decree or Court to which it is sent is the District 

order by Court to which Court, be exetiutcd by such Court or he trans- 
“ “ ferred for exccut'ion to any subordinate Court 

of com'petent jurisdiction. 

“ Transferred for execution.”— 8ect. 22G of the former Code, with which 
this rule corresponds, had after the words “ subordinate Court ” the words 
“ which it dhects to execute the same.” Under that section it was held desirable 
that the District Judge’s signature should appear on the order, but this is not 
required by the rule ; and if the order is issued under bis authority, the absence 
of his signature does not vitiate the proceeding. (6) It is only by-an order passed 
by the District Court that any subordinate Ct>urt in that district is empowered 
to prooeed.(7) ' Presumably an order for transfer is still to be made by the District 
Court. Where a dooroc was sent for execution to the Judge of G., who referred 
it to his Subordinate Judge ; and that officer, finding that the land in dispute 
had been annexed to the district of S., transferred the same direct to the Judge 
of that district, who in turn referred it to his Subordinate Judge ; held that the 
proceedings were regular. (8) 

“ Any subordinate Court.”— See sect. 3, ante. 


(1) Gokul V. Aukhil, 16 C. 467 (1889). 

(2) Naraeayya v. Venkatakrishnayya, 7 M. 
397 (1881); Shanmuga Filial v. Bamanathan 
Chotti, 17 M. 309 (1893); and see Kelu v. 
Vikriahna, 15 M. 315 (1891). 

(3) Ganga Bam v. Gur Saran Sak, F. B,, 
1887, F. B. No. 31, cited in Hukm Ohand, 
Bes Judicata, 316. 

(1) Shamrav Fandoji v. Niloji Bamagi, 10 
B. 200(1886). As to transfer of jurisdiotion, 


sec Fanduianga v. Vythilinga Roddy, 17 
M. L. J. 117 (1907). 

(6) Bhabani Charaa Dutt v. Piatap 
Chandra Ghosh, 8 C. W. N. 575 (1901). 

(6) Jogendia Chandra Ghoso v. Mohesh 
Chandra Dutta, 23 C. 180 (1896). 

(7) Dohi-Dial Sahu v, Moharaj Singh, 22 
d 761, 766 (1896). 

(8) Fulukdhari Boy v. Badha Feishad 
Singh, 8 I. A. 165, 170,171 (1881). 
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9, Where the Court to which the decree is sent for execution £»• M7.] 

jy High ^ ECgli Couit, thc decrcc shall be executed 
Court of Jeero^B irans- by such Court in the same manner as if it had 
err y o er ourt. passed by such Court in the exercise of 

its ordinary original civil jurisdiction. 

“Is a High Court.” —Ordinarily a decree would be sent for execution 
to a High Court only when it had been passed in a case not cognizable by a Small 
Cause Court, for in such a case it would be sent to the local Court of Small Causes. 

See r. 1, ante. 

Application for Execution, 

10. Where the holder of a decree desires to exeeute it, he [8.280, 
Applleaiion for exe- shall apply to the Court which passed the®”*®”*’^ 

decree or to the officer (if any) appointed in 
this behalf, or if the decree has been sent under the provisions 
hereinbefore contained to another Court then to such Court or 
to the proper officer thereof. 

“Desires to execute it.” —See notes to sect. 36, ante. Where the decree 
can be executed in its entirety, it should be, though in some oases this is not 
possible, as where an immediate decree is given for possession and an order for 
the assessment of mesne profits.(1) The effect of a compromise is to extinguish 
the decree, which can only be enforced by a fresh suit, and not by an application 
for execution of the former decree.(2) 0. II. r. 2 does not apply to an application 
under this rule.(3) It is not open to the Court to refuse to execute a decree against 
which no appeal has been preferred and the time for appealing against which 
has expirod.(4) Tlio second paragraph of sect. 230 of the last Code is now 
0. XXL r. 20. A decree once passed cannot be questioned by any of the parties 
thereto when the decree is being executed.{5) 

■ “ He shall apply.” —As to who may apply for execution and against whom 
it can be had, see notes to sect. 36, atite.{6) As to form of application, see 


(1) Sndho Saran ti. Hawal Pando, 19 A. 98 
(189.8); Haro Sankor Sandyal v. Tarak 
Chandra Bhuttacharjoo, 3 B. B. R. 114 
(1869); Fulchand v. Bai Ichha, 12 B. 98 
(1887); as to thc Land Acquisition Act, see 
Nilkanth v. Colt ctor of Thana, 22 B. 802 
(1897). 

(2) Hari Baghunalh Joshi v, Krishnaji 
Anant, 19 B. 646 (1894). 

(3) Badha Kishon Loll v. Badha Feishad 
Singh, 18 C. 616 (1891); Sadho Saran v. 
Eawsl Pando, 19 A. 98 (1893); Thakur 
Prasad v. Fakir Ullah, 17 A. 106 (1894) 
[which as well as Bunko Bchary Gango- 
padhya v. Nil Madhab Chuttopadhya, 18 C. 
636 (1891), deal with sect, 373 of the last ‘ 


Code, in respect of execution proceedings]. 

(4) Ishan Chunder Roy v. Ashanoollah 
Khan, 10 C. 817 (1884); see as to the right to’ 
execute against the person, Soton v. Bijohn, 8 
B L.B. 256(1872). 

(5) RamSahaiii.Gaya,7 A. 107,111 (1884). 

(6) And see In re Ishur Kant Bhadooree, 
24 W. B. 233 (1876); Autoo Misroo v. Bid- 
hoomookhee Daboe, 4 C. 606 (1878) [appli¬ 
cation by Mooktear]; Dinonath Chucker- 
butty V, LaJlit Coomar Gangopadhya, 9 C. 
633 (1883); Gour Sundar Lahiri v. Hem 
Chunder Chowdhury, 16 C. 366 (1889); 
Manikkam v. Talayya, 21 M. 388 (1897) [by 
Benamidar]; Hari v. Narayan, 12 B. 427 
(1887) [minor]. 
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0. XXI. xr. 11-14. It must be in writing except in tlie case provided for by 
0. XXI. r. 11 (1). A person not a party to a suit is not entitled to object to tlie 
issue of an order for execution of the decree.(1) 


11. (/) Where a decree is for the 'payment of money the 
Court, may, on the oral application of the 
Oral npiihcntion. dccree-hoIder at the time of the passing of 

the decree, order immediate execution thereof by the arrest of 
the judgment-debtor, prior to the preparation of a warrant if he 
i.s within the precincts of the Court. 

(2) Save as otherwise provided ly sub-rule (1), evei-y application 

for the execution of a decree shall he in 
Written application. .\vriting, signed and verified by the applicant 

or by some other person proved to the satisfaction of the Court 
to be acquainted with the facts of the case, and shall contain in 
a tabular form the following particulars, namely ;— 

{a) the number of the suit; 

(h) the names of the parties ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any, and {if any) what, payment or other adjust- 

. ment of the matter in controversy has been made 
between the parties subsequently to the decree; 

(/) whether any, and {if any) what, previous applications 
have been made for the execution of the decree, the 
date^ of such applications and their results ; 

{g) the amount with interest (if any) due upon the decree, 
or other relief granted thereby, together with par¬ 
ticulars of any cross-decree, whether passed before or 
after the date of the decree sought to be executed; 

(h) the amount of the costs (if any) awarded ; 

{i) the name of the person against whom execution of the 
decree is sought; and 

(j) the mode in which the assistance of the Court is required, 
whether— 

{i) by the dehvery of any property specifically decreed; 

(m) by the attachment and sale, or by the sale without 
attachment, of any property; 

{Hi) by the arrest and detention in prison of any person; 

(w) by the appointment of a receiver; 

{v) otherwise, as the nature of the relief granted may 
require. 

(3) The Court to which an application is made under sub-rule 

(1) Nathubhai Mulohand v. Kana Babu, 91 B. 644 (1894). 
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{3) may requwe the a-p-plicant to produce a certified copy of the 
decree. 


Application for execution. —An application to execute a decree in part 
3 informal.(1) Separate and BucceHsive applications for execution giving relief 
different character may be made.(2) The Court is bound to allow execution 
it tlie instance of the recorded decree-]iolder.(3) The application must state 
;lio person against whom execution is sought.(4) Tlie fact of a decree-holder 
giving a release to one or more of the judgment-debtors who were jointly and 
ieverally liable cannot prevent liis proceeding against the others for the balance, 
inn.(.5) The relief sought must be specified. A bare request that the decree 
may be realized without specification of the mode is in8uffioient.(6) If the 
ipplication is in form, the Court proceeds to execution. If not, the Court should 
follow the course Indicated by r. 17 (see notes to that rule).(7) The effect of 
iefec.tivo and irregular applications has generally come into question, where it 
is alleged tliat execution of the decree is barred ; a subject beyond the scope of 
this work.(8) Formerly it was held unnecessary to furnish a copy of the decree 
where application was made for execution to the Court which passed it.(9) If, 
however, a decree-holder obtained permission to execute the decree through 
another Court a copy of it was sent to that Court by the Court which passed it, 
and this was always supplied by the decree-holder, having been prepared at his 
expense. Now under sub-clause (3) the Court may require the production of 
a c.e.rtified copy of the decree. An application for execution of a decree which is 
verified by the general atlorney of the decree-holder, who has satisfied the 
execution Court that he is acquainted with the facts of the case, is properly 
verified within the meaning of this rule, notwithstanding that his principal may 
be residing within the jurisdiction of the Court.flO) As to adjustment, see 
r. 2, ante. 


(1) .Tugjocluin Gupto v. Goluok Monon 
Dobia, 22 W. E. SSi (1874); Ponnampilatb 
V. Ponnampilatb, 3 M. 79 (1880); Juddoonath 
Roy c. Earn Bnksh (ilrnttangec, 7 W. E. 636 
(1867), a deorco cannot bo executed nor can 
it bn .soi/.cd and sold in portions; Haro 
Sankar >Sandyal v. Tarak Ghandra Bbatta- 
oharjoc, 3 B. B. R. 114 (1869). But soo as 
to joint deorec-bolders, r. 16. 

(2) Eadhn. Kisben Ball v. Radba Porsbad 
Singb, 18 G. 516 (1891); Sadbo Saran t>. 
Hawal Paude, 19 A 98 (1893). 

(3) .Tasoda Doyo r. ICirtibash Das, 18 C. 
639, 041 (1891). 

(4) See Shaikh Abdool ti. Syad Jaun All, 
18 W. R. 66 (1872). 

(6) Sheo Churn Ball v. Ram Samn Sahno, 
l6W.R.49(1871)s andseoasto joint decree 
against two debtors, Mt. Purresh v. Kissorce 
Miaser, I W. R. 14, Misc. (1840); Chowdhry 
Shoikh Wahed v. Mullick Enayot, 12 B. L. R. 


600 (1873); Krishto Kishoro v. Ram Ixichun, 
2 W. R. 49 (1866). 

(0) Franks Nunoh Mai, 1 A. IT. 0. R. 
79 (1875); and of. Protap Chnndcr Doss v. 
Peary Choivdbrain, 8 C. 174 (1881); Sha’ 
karam Chaud v. Qhelabhai, 19 B. 34 (1893). 

(7) See Asgar Ali v. Troilokya Nath 
Ghose, 17 C. 031, 635 (1890); Fnzloor Ruh- 
man ». Altai Itosscin, 10 0, .541 (1884). 

(8) Seo Mitra’s Limitation, 4th od., 1152 
et seq. and cases there cited. 

(9) GuDga Gobind Gooptoo v. Makhun 
Lall Hattee, 9 W. R. 302 (1868); Modhoo 
Dossia V. Nobiii Ohunder, 10 W. R. 26 (1871); 
Raindhun Rukhit v. Punebanun Chuekor- 
butty, 10 W. R, 144 (1808); Khotter Mohon 
w, Jahur Chnnder, 11 W. R. 271 (1869) j 
Dbanpat Sing v. Ijeulanand Sing, 2 B. L. B. 
app. 18 (1869). 

(10) Baksr Sajjad v. ITdit Naiain Singh 
20 A. 164 (1903). 
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Immediate execution, —Ordinarily tlie application for execution is in 
writing. It is to be noted that under the former sect. 256 application for im¬ 
mediate execution could not issue simultaneously against both the person and 
property or against any property except moveable property (1) within the local 
limits of the jurisdiction of the particular Court. In the case of a warrant of 
arrest, this would only issue" if the debtor was within the same limits. Moreover, 
the section only related to decrees not exceeding Rs. 1,000. The Legislature 
lias now omitted this limitation imposed under the former Code on oral applica¬ 
tions for immediate execution. As to exemption from arrest, see sect. 13.'). 

12. Where an application is made for the attachment of any 

AppUeation for attaoh- '^lo^eahle property belonging to a judgment- 
ment of moveable pro- debtor but not in his possession, the decree- 
p^ not in Judgment- holder shall annex to the application an 
inventory of the property to be attached, 
containing a reasonably accurate description of the same. 

Not in judgment-debtor’s poBsession. —^This rule refers only to an 
application for the enforcement of a decree by attachment of moveable property 
belonging to the judgment-debtor (2) but not in his possession. Rules 12, 46,61, 
proscribe the mode of attachment in such cases. Rules 43—45 deal with cases 
where the property is in the judgment-debtor’s possession. The inventory 
must be delivered into Court along with the application for execution.(3) Under 
0. 39, r. 7, the Court has jurisdiction to make an order for preparation of an 
inventory.(4) 

13. Where an application is made for the attachment of 

...... ... any immoveable property belonging to a 

ment of immovoablo pro- judgment-debtor, it snail contain at the toot— 
5StfoiU° (®) description of such property sufficient 

to identify the same and, in case 
such property can be identified by boundaries or numbers 
in a record of seMlement or survey, a specification of 
such boundaries or numbers; and 


(1) As to what is, see notes to sect. 2, and 
Nazir Khan v. Karamat Khan, 3 A. 188 
(1880) [fruit upon trees]; Naru Hra v. 
Naro Shidheswar, 3 B. 28 (1878) [balnta]; 
Nathu Meah v. Nand Ram, 8 B. L. B. S08 
(1872); Deno Nath Batabyal «. Naffer 
Ohundcr Nundy, 26 C. 778 (1899); s. c., in 
appeal, 4 C. W. N. 470 (1900); Act X. of 
197, s. 3. clause 34 [tiled huts]. 

(2) As to the liability of the execution- 
creditor, Sheriff or Nazir, in respect of seizure 
of property belonging to third party, see 


Goma Mahad Patil v. Gokaldas Khimji, 3 B. 
74 (1878 ); Kishori Mohun Rai v. Hursook 
Das, 12 C. 698 (1886); Framji Besanji v. 
Hormasji Festanji, 2 B. '268, 271 (1877); 
Kaloo Goomar ChattSrjee v. Siddhessur 
Miindal, 11 B. L. B. 256 (1873). 

(3) Sreenath Gooha v. Yoioof Khan, 7 0. 
556, at p. 559 (1881); and see Dhonkal Singh 
V. Phakkar Singh, 15 A. 84, at p. 86 (1893), 

(4) Amjad Ali v. All Hnssain, 15 C, W. Ni . 
853 (.1910). 
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(b) a specification of the judgment-debtor’s share or interest 
in such prop&iy to the best of the belief of the appli¬ 
cant, and so far as he has been able to ascertain 
the same. 


Description. —Clause (o) has now been amended to expressly require 
boundaries and numbers to be given where such boundaries exist in a record 
of settlement or suTvey.(l) The Code has been passed to be observed and not 
to be treated as a dead letter as regards this or any other provision.(2) Still 
the Court will not press against a party a mere formal defect when the property 
which is sought to be attached can be identified (3) and in any case a defect of 
description can be remedied.(4) 

Specification. —In case of a joint family the application should state 
whether it is the judgment-debtor’s share or the joint family property which is 
souglit to be attached. It sliould also specify the family property.(6) The former 
section which this rule replaces required that the description and specification 
should be verified in the manner of a plaint. This has, however, been omitted, 
as it was considered that a verification separate from that pretcribed by r. 11, 
second sub-section, was not necessary. An omission to verify the inventory 
of property sought to be attached was held to be an irregularity only, not vitiating 
the application.(6) 

14. Where an application is made for the attachment of any [i. 288.] 
„ land which is registered in the office of the 

fied extract from ooUeo- Collector, the Court may reqmre the applieant 
tor’s register in certain fo 'produce a certihed extract from the register 

C(i66S a V ^ ^ 

of such office, specif)Tng the persons registered 
as proprietors of, or as possessing, any transferable interest in, 
the land or its revenue, or as liable to pay revenue for the land, 
and the shares of the registered proprietors. 

Extract from Collector’s Beglster. —^The sections which this and the last 
rule replace, as also sect. 213 of the Code of 1859, made it compulsory that the 
application should bo accompanied by an extract. The rule has now been 
amended so as to give the Courts an option in requiring extracts, sinee these 
did not in all cases, appear to be required but had the effect of adding to the 
expenses of legal proceedings. The rule is not restricted to land registered in 


(1) As to identifieetion by boundaries, see 
Laek Ram v. Mohesh Dass, 12 W. R. 486 
(1869); Maharaj Dhiraj Mahtub Cbund v. 
Burodanath Mundul, 18 W. R. 411 (1872); 
and as to Estates in the Collector’s Rent Roll, 
Ajondhiya Dass v, Rhea Pershnn Singh, 11 
W. R. 175 (1869); Zerkaleo Kooet v, Lalla 
Dooiga Pershad, 16 W. R. 149 (1871). 

(2) Dhonkal Singh v. Phakkar Singh, 15 


A 84, 86 (1893). 

(3) Hurry Charan Bose v. Subaydar 
Sheikh, 12 C. 161 (1886). 

(4) Maegrogor v. Tarini Chum Sircar, 14 
C. 124 (1886). 

(5) Muhammad Husain v. Dip Chand, 14 
A. 190 (1892). 

(6) Nasir-un-nissa «. Qhafui-ud-din, 28 A. 
244 (1905). ' 
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the Collector’s Office in the name of the judgment-debtor, for it frequently 
happens that the actual proprietors are not so registered .(1) 

16. {1) Where a decree has been passed jointly in favour 
AppUcation for exe- persons than one, any one or more of 

cution by Joint deoree- such persons may, unless decree imposes 
any condition to the contrary, apply for the 
execution of the whole decree for the benefit of them all, or, 
where any of them has died, for the benefit of the survivors 
and the legal representatives of the deceased. 

{!i) Where the Court sees sufficient cause for allowing the 
decree to be executed on an application made under this rule it 
shall make such order as it deems necessary for protecting the 
interests of the persona who have not joined in the application. 

Joint decree-holders. —The decree-holders must be joint.(2) Ordinarily 
all the decree-holders in a joint decree must join in an application for execu¬ 
tion.(3) Tliis section in the last Code (4) allowed one or more to apply for 
execution of the whole decree unless execution is by the terms of the decree 
dependent upon a joint application.(6) The ruling of the Privy Council (6) 
negatives decision.s to the effect that a joint decree-holder cannot apply for 
execution of a decree to the extent of his fractional interest.(7) This can be 
done, provided that the interest is one determined by the decree itself. This 
is, of course, a different thing from applying separately for execution limited 
to what the applicant considers his interest in it.{8) The words “ or his or their 
representatives ” have been omitted as this will be covered by the general clause. 
An order refusing to .allow the decree to be executed by one joint decree-holder 


(1) O'Kitioaly, C. P. C., notes to section. 

(2) Cf. Uamassmi v. Anda Pillai, 13 M. 
.347; 14 M. 2C2 (1890). 

(3) Ponnampilath v. Poimampilath, 3 M. 
79, 81 (1880): cf. Roy Qoodni Roy ®. Dban- 
neshur, Kooer, 7 C. L. R. 117 (1880). 

(4) See cases ’passim and Teja Singh n. Eaj- 
narayan Singh, 1 B. L. R. A. C. 02 (1868); 
Azizunnissa Khatun v. Shashi Bhusan Bose, 
2 B. L. R., App. 47 (1869); Harogobind Das 
Koirburto n, Issuri Dasi, 15 C. 187 (1887); 
Kamlapat v. Baldco, 22 A. 222 (1900); and 
as to minor joint decree-holder and limita¬ 
tion, Surja Kumar Dutt e. Arun Chunder Roy, 
28 C. 465 (1901); Periasami v. Krishna 
Ayyan, 25 M. 431 (1901). 

(5) Parzand v, Abdullah, 6 A. 69 (1883). 

(6) Hurrah Chunder Chowdhry ». Kali 
Sunderi Dobi, 9 C. 482 (1882); 10 I. A. 4; 
and see Brojeswari Chowdhranee ti. Tripoora 


Boonderce, 3 t!. L. R. 513 (1878). 

(7) Banarsi Das v. Maharani Knar, 5 A. 27 
(1882); Collector of Shahjahanpur v. Surjaii 
Singh, 4 A. 72 (1881); Dalichand Bhudar v. 
Bar Shivkor, IB B. 242, at p. 244 (1890); 
Thakoor Dass Sing e. Luchmeeput Doogur, 7 
W. R. 10 (1867) I Haro Banker Sandyal t>. 
Tarak Chandra Bhuttaoharjee, 3 B. L. R, 
A. C. J. 114, at p. 117 (1860): Puma Chandra 
Mookerjeo v. Sarada Charan Roy, 3 B. L. R. 
App. 21 (1809); Ponnampilath v. Ponnani- 
pilath, 3 M. 79 (1880); Piannath Mitter v. 
Mothooranath Chuckerbufty, 0 W. R. Misc. 
04 (1866). 

(8) So in Mutbusami Ayyan v. Natesa 
Ayyar, 18 M. 404 (1894), the deoree did not 
award any speoific sum as so due to the 
particular defendants, and, therefore, the 
decree had to be executed as a joint deoree 
or not at all. 



alone is not appealable.(l) In this case the contest was between two joift 
decree-holders, and it was sought to distinguish it on this ground from the Madne 
decision cited in wliicli it was held an appeal would lie.(2) 

“ It shall make such order.” —One of several decree-holders has no right 
to claim execution. Sufficient cause must be shown. The Court has a dis¬ 
cretion, and before executing it should give notice to the other decree-holders 
and hear what they have to say ; (3) notice, however, is not obligatory.(4) If 
made, the order ought in express terms to reserve the rights of the other decree- 
holders to share in the proceeds of execution, and, meanwhile, the interests of 
the non-applicants should be protected (5) either by taking seourit)' or otherwice 
as the Court thinks fit. The judgment-debtor may be compelled to pay into 
Court the whole amount due under the decree upon which the share of each 
decree-holder will be determined. The judgment-debtor cannot object to the 
share which one or more decree-holders may claim.(6) Under the Code of 
1859, where the Court did not reserve the rights of the other dpcree-holders to 
share in the proceeds of execution, an appeal was enterta ined as to the distribution 
of the assets realized.(7) Sce_a?!te. 


16. Where a decree or, if a decree has been fossed jointly [s. 232.] 
Application for exe- fdvouT of two OT more persons, the interest of 
cation by tramferee of any decree-hoMer in the decree is transferred 
^*®'**‘ by- assignment in writing or by operation of 

law, the transferee may apply for execution of the decree to the 
Court which passed it; and the decree may be executed in the 
same manner and subject to the same conditions as if the applica¬ 


tion were made by such decree-holder : 

Provided that, where the decree, or such interest as aforesaid, 
has been transferred by assignment, notice of such application 
shall bo. given to the transferor and the judgment-debtor, and 
the decree shall not be executed until the Court has heard their 


objections (if any) to its execution : 

Provided also that, where a decree for the 'payment of money 
against tvx) or more persons has been transferred to one of them, 
it shall not be executed against the others. 


(1) Batanlal Bangildas v. Bai Qulab, 1 
Bom. L. K. S7 (1899); B. c., 23 B. 623. 
See also Odho^ii Persliad v. Mohadoo I)ult, 
17 W. E. 416 (1872). 

(2) Lakshmi Amin.ih ®. Boonassa Mcnon, 
17 M. 394 (1894). 

(3) Shoikh Ahmod Chowdhry ». Shadzada 
Khatoon, 7 C. L. E. 637, 638 (1880); Umrith 
Nath Chowdhry v. Chiinder Kishoro Singh, 
21W. E. 31 (1874). 

(4) Durga Das v. Dewraj, 33 C. 306 (1905). 
(6) TaTHBundari Bunuoni v. Beharilol Eoy, 

1 B. L E. A C. 28 (1868); Budrudeen ii. 


Gulam Moidun, 36 M. 367 (1911). 

(6) Maharajah Satish Chunder Eoy v, 
Saroda Perehad Mookerjee, 6 W. E. Miso. 68 
(1866). 

(7) Tatasundari Bunnoni v. Beharilal Eoy, 
1 B. D. E. 28 (1868); in Gyamonee v, Eadha 
Eomon, 6 C. 692 (1879), no appeal was held 
to lie under sect. 244 of the Code of 1877, as 
the (question was one between oo-decree- 
holders only; and in Haragobind Das 
Koiburto e. Issuri Dasi, 16 C. 187 (1887), a 
suit was held to lie. 
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' “ The interest of any decree-holder.” —The additions are intended to 

remove any doubt (1) in regard to the power of the transferee of the interest 
of one out of several joint decree-holders to apply for execution. One of several 
decree-holders may assign his interest under the decree; and as regards joint 
decree-holders, see last rule. The transferee of a portion of a decree is a trans¬ 
feree of the decree within the meaning of this section.(2) 

“ Is transferred.” —This excludes the owners of any interest in existence 
before decree. The section does not apply where the person seeking to execute 
is not a transferee from the original decree-holder; or to cases where the right 
to an equitable interest in a decree is contested ; and was not intended to enable 
the Court to try such a question as the legitimacy of an heir.(3) And apparently 
if the decree-holder’s interest in the property itself and not the decree be assigned 
the decree should be executed by the dccree-holder.(4) The transferee of a 
decree stands in the same position for getting execution as the transferor.(6) 
If a decree is sold the purchaser as assignee of the decree is entitled to any mesne 
profits thereunder.(G) A decree for the payment of a sum of money and for 
costs of the suit is one and indivisible, and the decree so far as it may be only 
for costs cannot be separated from the rest of the decree and transferred.(7) As 
for transfer of rent decrees in Bengal (8) and of village Munsifis. in Madras,(9) 
see below. 

“ In writing.” —^An oral transfer is not recognized for the purposes of the 
rule.(10) Where S. obtained a decree against D, the owner in possession, and 
subsequently in a suit brought by J. against S. a decree was passed by consent 
that J. should execute S.’s decree, it was held that J. was a transferee within 
the section.(11) 

“ Operation of law.” —The words “ 6y operation of law ” must be under¬ 
stood to mean the operation of law as administered in Indian Court8.(12) Where 


(1) See Seetftput Roy v. Syiid Ali Hossoin, 
24 W. E. 11 (1875); diss. from in K»horo 
Cband Bhakat v. Gisborne & Co., 17 C. 341 
(1889); Muthu Nnrayana Boddi v. Bala- 
krisbna Reddi, 19 M. 306 (1896); and as to 
effect of transfer of part, Banarsi Das ». 
Maharani Kuar, 6 A. 27 (1882); Pogosc v. 
Fuknrooddoen, 25 W. R. 343 (1876); Kudbai 
V. Sbeo Dayal, 10 A. 570 (1888); Pasupathy 
I). Kotbanda, 28 M. 64 (1904). 

(2) Endoori r. Venkatachainuln, 33 M. 
80 (1909). 

(3) Abedoonnissa Khatoon v. Ameeroon- 
nissa Kbatoon, 2 C. 327 (1870); s. e., 4 
I. A. 60, 73. 

(4) Bam Sabai v. Gaya, 7 A. 107 (1884). 

(5) KbushrobbaiNaBarvanji V. Hormazsba 
Pbirozsba, 11 B. 727 (1887). As to the 
necessity for registration, see Gone Mahomed 
V. Khawas Ali Khan, 23 C. 450 (1890): Koob 
Lall Chowdhry v. Nittyanund Singh, 6 C. 


839 (1883); Abdul Majid v. Muhammad 
PairuUah, 13 A. 89 (1890); Hansraj v. 
Mukhraji Kunwar, 30 A. 28 (1907). 

(6) Gpnesh Lai Tewari v. Sham Narain, 6 
C. L. R. 533, 536 (1880). 

(7) Bam Chandra v. Abdul Hakim, 35 
A. 204 (1613). 

(8) Koilash Chunder Roy v. Jodu Nath 
Boy, 14 C. 380 (1887); Karuna Moyi 
Bannerjee v, Surendra Nath Mooketjee, 26 
C. 176 (1898). 

(9) Kalandan v. Fakrichi, 6 M. 378 (1886). 

(10) Parvata v. Digambsf, IS B. 307 
(1890); Javermal Hirachafld V. Umaji Haya- 
bati, 6 B. 176 (1884). 

(11) DoorgaFetBbade.Lallah Juggunnatb, 
S. D. N. W. (1889), 34. 

(12) Purmanandas Jiwandasv. Vallabbdas 
Wallji, 11 B. 600, at p. 612 (1881) [assign¬ 
ment of decree in equity). 
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a minor succeeded to an estate, whicli up to tie date it fell into Ws liands had been 
in possession of the executrix, it was held that there was a transfer by operation 
of law; (1) as also where an order setting aside an adjudication passed the benefit 
under a decree from the Official Assignee to the appHoant.(2) The holder of a 
certificate of administration under Reg. VIII. of 1827 is a transferee by law of a 
decree obtained by the deceased.(3) 

“May apply.” —Unless an application is made to it, all that the Court 
has to do is to look to the record. Unless, therefore, a decree-holder applies 
to the Court to certify a transfer of his interest, the Court can take no notice 
of such alleged transfer.(4) An application for the transmission of a decree 
has been treated as an application for execution imder the former seclion, under 
which notice has issued to the assignee and judgment-debtor.(5) Mere notice 
and nothing else has been held not to operate as a revivor of the decree.(6) A 
decree is not a debt within the meaning of sect. 131 of the Transfer of Property 
Act, and the notice required by this rule is, on assignment, suffioic'nt.(7) 

“ To the Court which passed it.” —^An application by the transferee of 
a decree for execution after substitution of his name can be entertained only by 
tlie Court which passed the dccrec.(8) 

“ May he executed.” —It was formerly held that the transferee was not 
entitled to have o.xecution as of right like the original decree-holder, for the 
matter w'as one within the ttourt’s diecretion; (9) but that the discretion 
must be exercised reasonably. The mere fact of the c.^istence of a cross-claim 
against the assignor of a decree by his judgment-debtor was no reason for 
refusing issue of cxeeution on the application of the assignee.(10) Nor was 
the probability that the decree might be executed against some particular 
judgment-debtor sufficient ground for refusing a tTan8fe.T.(ll) If there was no 


(1) Umaaoondury Uassy v. Brojonath 
Bhuttocharjoc, 16 tt 347, 349 (1889); soo 
iSothurayar v. >Shanmugani Filial, 21 M. 353, 
366 (1897). 

(2) Miller v. Abinash Chundcr Dutt, 4 
C. W. N. 786 (19(X)). 

(3) Khaudorav Rayajirav v. Ganosh Shaa- 
tri, 11 B. 368 (1887). 

(4) Khettur Mohun Ghuttopadhya ». Ishut 
Chundor Surma, 11 W. R. 271 (1869). 

(6) Nando L.i.l v. Chutterput Sing, 29 C. 
236 (1902). 

(6) Monohar Das i>. Fntteh Chand, 30 C. 
979 (1903); 'b. c., 7 C. W. N. 793. 

(7) Dagdu V. Vanji, 24 B. 602 (1900). 

(8) Amar Chundra Bannerjee v. Gurn 
Frosunno Mukerjee, 27 C. 488 (1900); Jam- 
eahar Prasad v. Thaknr Prasad, 26 A. 433, 
444 (1903); Sheo Natayan Sing v. Harbans 
U1,6B.L.R. 497 (1870). 

(9) Parrata v. Digaml»r, 16 B. 307 


(1890); Javcrmal Hirachand v. Umaji 
Hyabati, 9 B. 179 (1884); Balkishou Das », 
BedtAati Koer, 20 C. 388 (1892); Amar 
Chandra Bannerjee v. Guru ProBunno 
Mukerjoo, 27 C. 488, 491 (1900); Shama 
Fuddo Dntt v. Nobin Chunder Bose, 16 W. R. 
283 (1871); Vakulabharana v. Rangaiayan, 
28 M. 367 [right of transferee suh judicc]. 
But sec Asad v. Haidar, 38 C, 13 (1910), 
post, 

(10) Krishna Mohun Dosseo v. Kedamath 
Chuckerbutty, 16 C. 446 (1888); but see 
Jodoonath Boy v. Ram Buksh Chulnngee, 8 
W. R. 202 (1867); the decrees must be such 
as are capable of being dealt with as cross 
decrees: Kuseemoonissa Bibee v. Hill, 16 
W. B. 127 (1871). 

(11) Bishtoo Churn Bhoosun v. Kishen 
Gopal Misser, IS W. R. 207 (1870); see 
Rughoo Nundun Bam v. Sbmossur Fanday, 
22 W. B. 235 (1874). 
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dispute it might admit Iiim, or if the dispute was one which it could decide it 
might try it, and upon the result of that trial admit the assignee to carry on 
the decree.(1) In this country an assignment can always be impeached by 
third parties who can show that it is not a real transaction.(2) A Court may 
refuse to recognise a benamidar as tonsferee, but it may allow execution 
to proceed at the instance of a person who is in fact such, if it thinks fit, and 
such proceeding, if in proper time, keeps the decree alive. The legality of the 
proceedings depends, not on the reality of the transfer, but on the sanction 
accorded.(3) If a decree is transferred to one as benamidar for the actual pur¬ 
chaser the latter is entitled to execute the decree, and his right course is to apply 
under this section.(4) If the application is sanctioned, then the transferee is 
placed in the same position as regards execution as the original decree-holdor.(5) 
Under the present Code it has been held that this rule does not specifically lay 
down any restriction upon the assignment of a decree, and that the assignee's 
right of execution docs not depend upon the discretion of the Court. (6) The 
rule makes no provision for the transferee’s name being placed on the record, 
and though the actual substitution of the name of the assignee may not bo 
necessary for the validity of the execution proceedings, yet ordinarily the assignee’s 
name should be brought on the record.(7) Where the decree was transferred and 
the transfer admitted by the decree-holder in Court, the debtor could not, it 
was held, contest the right of the transferee to execute it, except on plea of 
payment to the original decree-holder.fS) Decisions under this rule are only 
summary for purposes of procedure, and are not decisive of the rights of persons 
claiming to bo transferees, and where there is no appeal, a suit lies.(9) A 
transferee whose application to execute has been rejected can, if no appeal lies, 
bring a separate suit for a declaration that he is the person entitled to ixecute 
the decree,(10) or rather for a declaration as to the validity of the assignment, 
a declaration that the assignee is entitled to execute being, under this rule, a 


(1) Agra Bank v. Cripps, 8 M. 455 (1886); 
as tu exclusive execution against one owner 
of the equity of redemption, seo Moro Rag- 
huuath V, Balaji Trimbak, 13 B. 45 (1888); 
and as to objection to elocution by co-sharer, 
see Kally Doss Bhadury v. Golam Ally 
Chowdhry, 3 0. L. R. 237 (1878). 

(2) Mulji Oovindji v. Nathulai Hiraehand, 
16 B. 1 (1890). 

(3) Balkishen Das v. Bodmati Kocr, 20 C. 
388 (1892), in which tho earlier cases aro 
cited, and see Halodhar Shaha v. Harago- 
bind Das Koiburto, 12 C. 105 (1885). 

(4) Manikkam v. Tatayya, 21 M, 388 
(1897). 

(5) Shamanuud Surmah v, Bhumboo 
Chunder Doss, 7 W. R. 205 (1807); Rughoo 
Nundun Ram v. Somessur Panday, 22 W. R. 
235 (1874); as to execution of mortgage 
decree by holder who has also purchased 
part of the mortgaged property, see Wafer 


Chunder Mundul v. Baikanto Nath Roy, 4 
C. L. R. 156 (1879). 

(6) Asad V. Haidar, 38 C. 13, 21 (1910). 

(7) Balkishore v. Mahomed Tazam Allee, 
4 A. 11. C. R. 90 (1872) [when he becomes 
a party to tho suit]; Khotter Mohuu Chutto- 
padhya v. Ishur Chunder Surma, 11 W. B. 
271 (1809). 

(8) Sunnooburnessa Khauum v. Mehor 
Chund, 1864 W. B. 313. 

(9) Abodoonnissa Khatoon v. Amooroon- 
uissa Khatoon, 2 C. 327 (1876); as to in¬ 
junction to restrain execution by assignee, 
seo Dhuronidhur Son Agra' Bank, 4 C. 
380 (1878). 

(10) Shooraj Singh v, Amiu-ud-din Khan, 
20 A. 639 (1898); Ram Baksh v. Panna Lai 
7 A. 467 (1885) [though he cannot directly 
attempt to execute the decree by suit]; 
Raman v. Muppil Nayar, 14 M. 478 (1891). 
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natter for t]ie Court of execution,(1) or it may be (as where there is an invalid 
issignment), a party nmy sue for refund of money paid by him.(2) 

Notice. —The penalty imposed by the proviso is that there should be no 
jower to execute if the proviso is not complied with.(3) Whore there are more 
•jansferors than one, all should be cited.(4) If a decree is transferred by assign- 
nent after the death of the judgment-debtor, notice may be served on his legal 
•epresentative. The death of the judgment-debtor does not render the trans- 
erred decree incapable of execution.(S) As to the procedure in such a case, 
ee case cited.(6) If a transfer is made after notice to transferor and debtor, 
md the decree partly executed, the representative of the judgment-debtor 
lannot subsequently object.(7) It is illegal (and not merely irregular) to 
ixecute the decree before hearing the objeotions.(8) 

Money decrees. —^This proviso applies only to decrees for money personally 
lue by two or more persons; (9) and in cases coming within the proviso the 
issignee is left to a regular suit.(lO) 

Appeal. —^Disputes as to share transferred arising between a judgnient- 
lebtor and decree-holder must be determined under sect. 47 by order of the 
lourf executing the deoroe.(ll) There is no express appeal given from an 
u’der on an application made under this section, but if the Court in disposing 
if the transferee’s application is acting under and deteiniines a question of tlie 
lature referred to in sect. 47, then an appeal lies. Upon this there is a conflict 
if decision. In some oases it has been held that no appeal lies against an older 
lismissing an application for execution by a transferee, cither on the ground 
hat as the Court had not recognized him and accepted him on the record as a 
epresentative, either such transferee did not become a representative within 
he meaning of sect. 47, or that the question as to whether such transferee should 


(1) Bommauapati Veerappa ii. Chiuta 
xunta Srinivasa, 26 M. 264 (1902). 

(2) Bamasami v. Basayappa, 16 M. 325 
1693 ); and the transferor may bo liable to 
lay compensation if the assignee is prevented 
rom recovering under the decree by an 
ittaehmont of it in execution proceedings 
igainst the transferor; Puthiandi Mammed 
I. Avalil Moidin, 20 M. 167 (1896). In Ram 
lobind Singh ti. Choonoo Singh, 20 W. E. 
106 (1873), a suit for a refund failed on the 
acts. 

(3) UuUari i.nt v. Daya Bam, 9 A. 46, 49 
1886) [where, however, the order appealed 
rom was not an order for execution but 
nerely for transfer], 

(4) Ib., at p. 00. 

(6) Khushrobhai Nasarvanji v. Hormazsha 
Phirozsha, 11 B. 727 (1887). 

(6) Mahalinga Moopanar v, Kuppanacha- 
•iar, 30 M. 641 (1907). 

; (7) Molohand Eanohoddas v. Chhagan 


Naran, 10 B. 74 (1886). 

(8) Kassam Goolam v, Dayabhai, 36 B. 
68 (1911). 

(9) Lalla Bhagun I’ershad v. Holloway, 
11 C. 393 (1886); Laldhari n. Manager of 
Bhabatpura Estate, 14 C. L, J, 639, 642 
(1911). 

(10) Yakoob Ali Chuwdhry v. Ram Doolal, 
13 C. L. R. 272 (1883); see Soroop Chundor 
Hazrah v. 'froylokhonath Roy, 9 W. B. 230 
(1868); Laldhari Singh ti. Manager, Court 
of Wards, Bhabutpura Estate, 16 C. W. N. 
132 (1011). 

(11) Kudhai v. Sheo Dayal, 10 A. 670 

(1888); 800 Lalla Bhagau Pershad v. 

Holloway, 11 C. 393, at p. 396 (1886). As to 
questions between co-decree-holders only, see 
Uyamonoo v. Radba Romon, 6 C. 692 (1879), 
and plaintiff and stranger to suit, Mohabir 
Singh V. Bam Bhagowan Chowbey, 11C. 160, 
162 (1884). 
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Jiaye execution was one to be decided under tbis section and not sect. 47, afUe.i 
Most of these cases were decided prior to the amendment of sect. 244 (now 4 
by Act VII. of 1888, according to which the Court determined who was t 
representative of a party. According to the contrary and more recent vie 
the order is made under sect. 47, ante,(2) though this rule may afiord the ra 
decide?idi,(3) and is therefore appealable,(4) and this appears to be the law no 
And though an appeal may lie, the Madras High Court has held that the rig 
of suit has not been taken away, as the words “ and not by separate suit ” 
sect. 244 (now 47) did not, it was said, Bpply.(B) >Sed ju. now after the amei 
ment of clause 3 in that section. 


,345.] 17. (1) On receiving an application for the execution 

Procedure on receiving » decree as provided by rule 11, sub-rule (.: 
application lor execution the Court shall ascertain whether such of t. 
oi deeree. requirements of rules 11 to 14 as may 

applicable to the case have been complied with; and, if thi 
have not been complied with, the Court may reject the applicatio 
or may allow the deject to be remedied then and there or with 
a time to be fixed by it. 

(2) Where an applicalmi is amended under the pro'visions 
sub-rule (1), it shall be d-eemed to have been an application 
accordance with law and presented on the date when it was Ji'i 
presented. 

(3) Every amendment made under this rule shall be sujn 
or initialled by the Judge. 

(4) When the application is admitted, the Court shall ent 
in the proper register a note of the application and the date i 
which it was made, and shall, subject to the provisions hereinaj 
contained, order execution of the decree according to the natr 
of the application; 

Provided that, in the case of a decree for the payment 
money, the value of the property attached shall, as nearly 
may be, correspond with the amount due under the decree. 


Amendment.— An application, if perfect in form, is admitted, and 


(1) See remarks in Badri Narain v. Jai 
Kishen Das, 16 A. 483, at pp. 486,490 (1894), 
on the cases there cited, and Sobha Biboe «. 
Mirza Sakhamut, 3 C. 371 (1878); Sambasiba 
VL Srinivasa, 12 M. 511 (1889); ShooraJ Singh 
V. Amin-ud-din Khan, 20 A. 639,642 (1898); 
or substituting the assignee, Megh Haiayan 
Sing V. Badha Prasad Sing, 4 B. L, B. A. G. 
200(1870). 

(2) BadctHarain v. Jai Kishen Das, 16 A, 
483, at p. 490 (1894). 


(3) Lalla Bhagnn Porshad e. Holloway, 
C. 388, at p. 396 (1886). 

(4) Badri Narain v, Jai Kishen Das, tup 
Ganga Das Seal v. l(akub All Dobashi, 21 
670 (1900 ); Krishnama Chariu v. Appasi 
Mndaliar, 26 M. 646 (1901); BomWj^ 
Voirappa «. Caiintakunta Sriiuvasa, fij, 
(1902); Hridoy Kant v. Bjlinii 

C. W. N. 239 (1906). .• 

(6) Bommanapati ]^iappa v. CUi 
kunta Srinivasa, 26 If. 264 ( 19027 . ’ 
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irder is immediately granted to execute the decree. Sect. 246 of the last Code, 
rhich the rule replaces, provided that the Court should reject such applications 
ir allow their amendment. This might be done then and there, or the applica- 
ion might be returned for amendment within a time fixed. If the application 
ras not amended it was to be rejected, but if it was not rejected there was nothing 
o prevent the Court from extending the time for amendment.{l) If amended, 
he application was admitted, and the Court proceeded to order execution 
ccording to the nature of the application. The rule, in tlie first place, sub- 
titutes for the term “ amended ” the phrase the “ defect to he remedied,” because 
he first term does not cover the remedying of a defect, such as the omission to • 
iroduce a copy as required by r. 11, third sub-section. As regards the subject- 
natter of tlie second sub-section of this rule it was originally (in order to meet 
'arious difficulties which wore raised regarding defective applications) proposed 
0 enact that until an application returned under this rule was presented with 
uch amendments as the Court might have required, it should not be deemed 
0 be in accordance with law. This was proposed in view of a decision of the 
Calcutta High Court.(2) The Select Committee, however, rejected this pro- 
)osal and have relaxed the stringency of this rule, and have allowed the applica- 
ion to date back to the time of its original presentation on the lines followed in 
lonnection with plaints. It was proposed to enact that when once an application 
lad been admitted it was to be deemed to be in accordance with law for the 
)urpose of limitation, even though it was eventually dismissed after hearing the 
)artieB. On the other hand, to prevent dismissals for defect of form not afiecting 
ho merits, it was proposed to allow the Court, even after admission, to allow any 
imendment not converting an application into one of another and inconsistent 
iharacter. The suggested additions, however, have not been made. Though 
inder the previous Code, applications for execution were often allowed to be 
imended without objection as to the Court’s competency to allow it,(3) it was 
i matter of doubt whether the Court liad any power to amend after admission 
ind registration. (4) In a recent case where, within a short time of the expira¬ 
tion of the period of limitation, a decree-holder applied under this rule for 
leave to file a list of immoveable properties, and his application was granted, 
but the list was not filed till after the period had expired, it was held that the 
proceedings in execution were barred by limitation.(6) 

“ Value of the property attached.”— -As a rule, the Court has in e* parte 
ipjdications little material on which to determine how much of the debtor’s*' 
property should be attached. If more is attached than ought to be attached, 

(1) Kaniiiiy Mohun Somoddar v. Gftipal, 8 17 M. 87, 68 (J893), which deals also with 

1 479 (1882). the principle on which amendment should 

(2) Gopal 8ah v. Janhi Eoer, 23 .0. 217 be made; Jiwat Dube v. Kali Cbaran Ram, 
1895); distinguislicil in Mathura v. Musst. 20 A 478 (1896), where it was also ruled 
dnurago, 14 C. W. N. 481 (1910) i and see that an application having once been ad- 
Vlusaraf e. Amir, 15 C. W. N. 71 (1910). mittod the date of a subsequent amond- 

(3) Hukm Chand, 0. F. C. 643. ment would not, by reason of such amend- 

(4) See Asgar Ali v. Troilokya Nath ment, become the date of the applicatinni 
Jhosh, 17 C. 631, 636, 641 (1890); Mao- (5) Salimullah v. Sainaddi Sarkar, 18 
pegor V. Tarini Churn Sircar, 14 C. 124 C. L. J, 538 (1913). 

^887): Sattappa Chotti ». Jogi Soorappa, 
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the judgment-debtor ean and ought to oome in and ask that the attachment 
should be withdrawn from some particular portion of the property. Even if 
the order for attachment is wrong and excessive imder this rul(!, the attachment 
as actually put is not without jurisdiction or null and void.(l) 

18. (/) Where applications are made to a Court for the 
Execution in case of execution of cross-decrees in separate suits for 
cross-decrees. the payment of two sums of money passed 

between the same parties and capable of execution at the same 
time by such Court, then — 

(a) if the two sums are equal, satisfaction shall be entered 

upon both decrees; and 

(b) the two sums are unequal, execution may be taken out 

only by the holder of the decree for the larger sum 
and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum 
shall be entered on the decree for the larger sum as 
well as satisfaction on the decree for the smaller sum. 

(2) This rule shall be deemed to appl^/ where either party is 
an assignee of one of the decrees and as well in respect of 
judgment-debts due by the original assignor as in respect of 
judgment-debts due by the assignee himself. 

(.j) This rule shall not he deemed to apply unless— 

(a) the decree-holder in one of the suits in which the 

decrees have been made is the judgment-debtor 
in the other and each party fills the same character 
in both suits; and 

(b) the sums due under the decree are definite. 

{4) The holder of a decree passed against several persons jointly 
and severally may treat it as a cross-decree in relation to a decree 
passed against him singly in favmir of one or more of such persons. 

Illustrations. 

(a) A holds a decree against B for K8.1,000. B holds a decree against A 
for the payment of Es.1,000 in case A fails to deliver certain goods at a future 
day. B cannot treat his decree as a cross-decree under this rule. 

(b) A and B, co-plaintifEs, obtain a decree for Es.1,000 against C, and C 

obtains a decree for Es.1,000 against B. C cannot treat hia decree as a cross¬ 
decree under this rule. * 

(c) A obtains a decree against B for Es.1,000. C, who is a trustee for B, 
obtains a decree on behalf of B against A for Es.1,000. B cannot treat C’s 
decree as a cross-decree under this rule. 

id) A, B, C, D and E are jointly and severally liable for Es.1,000 under a 

(1) Sotabji Edulji v. Goriud Saniji, ](i B. 91 (1891), at pp. 114 and llfi. 
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decree obtained by F. A obtains a decree for iJs.lOO against F singly and applies 
for execution to the Court in which the joint-decree is being executed. F may treat 
his joint decree as a cross-decree under this rule. 

Applicability.—The rule contemplates that where a decree is sought to 
be set ofi against another, the decree against which the set-off is asked for must 
be before the Court for execution.{l) A judgment-debtor is entitled to set 
off a decree whether the judgment-creditor may or may not intend to object 
on appeal to the judgment-debtor’s decree, for a decree is a decree till it is 
reversed whether it be appealed or not.(2) Should either decree be reversed 
in appeal the decree of the Appellate Court can then be executed.{3) The rule 
does not preclude a claim of sot-ofl of a sum due on a decree which is not under 
execAition, the rule being inapplicable to such a case.(4) The transferee of a 
decree holds subject to equities enforceable against original holdc'r (sect. 49). 
The purchaser of a decree against which a cross-decree may be set off, takes his 
decree subject to the sct-off.f6) Where there were cross-decrees and one of the 
decree-holders was, by an order of Court, made with the consent of both parties, 
bound in executing his decree to set oft the amount of the decree against him : 
held that it would be inequitable to allow the other decree-holder to obtain 
execution in full without setting off the amount decreed against him,(6) In the 
under-mentioned case a course was adopted which, if not strictly in accordance 
with the letter, was in accordance with the spirit of this and the next rule, and 
at all events should be allowed on principles of natural equity.(7) 

“ To a Court.” —That is the Court to which the application is made for 
execution and which is dealing with the case as to whether execution shall be 
issued or not.{8) The former section contained the words, “produced to the 
Court.” This would seem still to be necessary, as if all the decrees are .not pro- 
duced to the Court it will not have jurisdiction over them all. 

“ In separate suits.” —The insertion of these words is intended to show 
that for the purposi's of execution a counterclaim is not a separate action.{9) 
This rule deals with cross-decrees and not with oross-claiins under one decree. 
That is provided for by the next rule.{10) 

Ghakravarti, 1(1 C. 619 (1883) [Eiiuity held 
to operate against assignee with notice of 
oxistonee of ponding suit]; and cf, Mt. Peoloo 
e. Court of Wards, 7 W. R. 219 (1867). 

(6) Haro Sankar Sandyal v. Torak Chan¬ 
dra Bhuttacharjee, 3 B. L. R. 114 (1869). 

(7) Matadino.ChandiDin.lOA. 188(1888). 

(8) Rowa Mahton v. Ram Kishen Singh, 
13 I. A. 106, 110 (1886). 

(9) Per Esher, M.R., Stumors «. Campbell 
& Co. (1892), 1 Q. B. 317. 

(10) Nalka Prasad v. Ramdin, 5 A. 272 
(1883); as to oross-deorees on same day 
against same parties in different suits, see 
Sumu Pandaram o. Santhoji Row, 26 M. 428 
(1902). 


(1) Ohajmal Das v. Lai Dharara Singh, 24 
A 481 (1902) j followed in Ponnusamy r. 
Doraisamy, 32 M. 330 (1909). 

(2) lluro Pershad Roy v. Shama Porshad 
Roy, 6 W. R. Miso, C2 (1866); Shoo Pro- 
sunno Singh v -^hib Lai Jha, 1864, W. R. 
Miso. 1. 

(3) Sheo Prosunno Singh v. Shib Lai .Tha, 
supra ,* but where there has been consent, see 
Gupinath Boy v. Dinabandhu Nandi, 3 
B. L. R. app. 62 (1809). 

(4) Bharath Prosad v. Ramoshwar Koor, 
8 C. W. N. 118 (1903). 

(5) Nundo Coomar Bukshee «. Koonjo 
Kishore Roy, 6 W. B. Miso. 73 (1866); and 
see Eristo Ramani Dassee v. Kedar Nath 
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“ For the payment of two buii(ib of money.”— A decree directing 
recovery of a certain sum of money by sale of land but not directing payment 
by the defendant was held to be for the payment of money.(l) 

“ Capable of exeention.” —So where a decree declared that it should not 
be executed until vxtsilat had been ascertained, and this had not yet been done, 
it was held that the decree was not in a position to be executed, and as it could 
not be executed it could not be set off against the other decree.(2) The Code 
of 1859 only applied to decrees of the same, Court or decrees sent to one Court 
for execution. (3) 

“Execution may be taken out.” —Process should only issue for the 
difference. Whorhowever, process was allowed to issue for the smaller sum 
it was held that the irregularity did not render subsequent proceedings null 
and void, nor was it sufficient to justify the setting aside of a sale in 
exncution.(4) 

Assignee. —^It was for some time a subject of controversy, whether in 
the case of decrees, both of which were in existence but not yet set off one against 
the other, upon the assignment of one of them the right to set off still subsisted 
as against the assignee. That question was finally decided in favour of the right 
i.o set off.(5) 

Parties must be the same and the sum definite. —See as an illustration 
of this cases cite(l.(6) A strict adherence to the language of the section in the 
last Code was held to tend to simplify the rule, although it would contract its 
opcration.(7) The fourth sub-clause, however, now makes it clear that the 
holder of a decree passed jointly and severally against several judgment-debtors, 
one of whom holds a decree passed against such decree-holder singly, may treat 
his joint decree ns a cross-decree.(8) 

19. Where application is made to a Court for the execulion 
Execution in case of of a decreeunderwMchtwo p&TtieB sxe entitled. 
oross-elaims under aame to recover sums of money from each other, 
then ,— 

(a) if the two sums are equal, satisfaction for both shall he 
entered upon the decree; and, 

(h) if the two sums are unequal, execution may be taken out 
only by the party entitled to the larger sum and for 


(1) i^isbnan v. Venkatapathi, 20 M. 318 
(1908). 

(2) Juddoo Xath Roy v. Ram Buksb Chut- 
tangee, 7 W. R. 636 (1867). 

(3) Oirish Chandra Lahiri v. Fakir Chand, 
B. L. R., F. B. 603 (1866). 

(4) Rowa Mahton v. Ram Eishen Singh, 
131.^.106; 14 0.18(1888). 

(6j Eriato Ramanl Daasee v. Eadar' Kath 
Chakravarty, 16 C. 619,621 (1889), 

(6) hbulvie Resaooddeen 6. ^doostita, 


6 W. R. 12 (1806); and see Girish Ckundra 
Lahoory v, Koomaree Dahea, 1 W. R. Miac. 
23 (1864); Bhagawani Eunwar v. Lala Baij 
Nath, 2 B. L. R. 64 (1868); Tara Chand 
Ghosh V. Anand Chandra Cbowdhry, 2 
B. L. R. 110 (1868). 

(7) Hury Doyal Guho v. Din Doyal Gnho, 
9 C. 479 (1883); see EuiU Dhai v. Panotam 
Das, 6 A. 91 (1878). 

(8) ' See Ram Sukh Das v. Tata Ram, 14 A, 
339 (1892). 
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SO mitch only as remains after deducting the smaller 
sum, and satisfaction for the smaller sum shall be 
entered u/pon the decree. 

CrOBB-olaims.—This rule proceeds ou the same principle as the last, apply¬ 
ing not where there are several decrees but one decree only. All that the decree- 
holder is entitled to enforce execution of is the difference between the amount 
found recoverable by him and the amount which the judgment-debtor is entitled 
to recover against him.(l) The rule is not limited in its application to cases 
in which the remedy of each party against the other is of preeisely the same 
natiire.(2) This rule docs not apply to a case of pre-emption but only to counter¬ 
claims in suits for money ; but the principle on which it is based is applicable, 
and under an order to deposit the purchase-money costs may be deduoted.(3) 

20 . The provisions contained in rules 18 and I'J shall apply 
Dross-decrees and to decrees foT sale in enforcement of a mortgage 

cross^laims in mort’ Qf cJuiTQC, 
gage suits. ^ 

Mortgage suits. —This rule is new. It is inserted in order to make it clear 
that the provisions as to cross-decrees and cross-claims apply to the case of 
mortgage deorees.(4) The rule also incidentally mokes it clear that the expression 
“ decree for the payment of money ” and other similar expressions in the Code 
do not include a decree for sale in enforcement of a mortgage or charge. . f ; : 

• ■ ‘ 

21 . The Court may, in its discretion, refuse execution at. 
Simultaneous exeou- the saUie time agaiiist the person and property 

t'®"' of the judgment-debtor. 

Execution against person and property.— It is discretionary with the 
Court either to grant or to refuse execution at the same time against the person 
and property of the judgment-debtor. An appeal, however, has been held (6) 
to lie on the question whether this discretion was properly exercised. 


22 . ( 1 ) Where an application for execution is made — 

(а) more than one year after the date of 
the decree, or 

(б) against the legal representative of a 
party to the decree, 


Notlw to show osuso 

against execution in 
ceitain cases. 


(1) 8m. Uiribala T)ebla v. Sm. Boni Mina, 
5 C. W. N. 497 (1900); Jugo Mohun Bukshoe 
V. Soorendronath Boy Choadhry, 13 W. E. 
106 (1870) i Amjad All Khan v. Syad Fatal 
Hossein, 19 W. B. 187 (1873). 

(2) Bhagwan Singh v. Baton, 16 A. 396 
(1894); Sankara Menon v. Gopala Fattar, 
23 M. 121 (1891); diaa. Irom Kalka Prasad 
t. Bamdin, 6 A. 272 (1883). 


(3) Ishxi V. Qopal Saran, 6 A. 361 (1884), 

(4) See Nagar Lai v. Bam Chand, 33 A. 
240 (1910), in which it was hold that a Court 
may set oS a simple decree for recoveqr ol 
money against a decree for recovery of 
money by enforcement of a charge, 

(6) Chena Pemaji v, UheUbhai Narandas, 
7 B. 301 (1883). 


[I.SW, 

2d1 

PMto] 
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tlie Coui't executing the decree shall issue a notice to the 
'person against whom execution is apphed for requiring him to 
show cause, on a dale to be fixed, why the decree should not bo 
executed against him: 

Provided that no such notice shall be necessary in con¬ 
sequence of more than one year having elapsed between the 
date of the decree and the application for execution if the appli¬ 
cation is made within one year from the date of the last order 
against the party against whom execution is apphed for, made 
on any previous application for execution, or in consequence 
of the application being made against the legal representative of 
the judgment-debtor, if upon a previous application for execution 
against the same person the Court has ordered execution to issue 
against him. 

(2) Nothing in the foregoing sub-rule shall he deemed to pre¬ 
clude the Court from issuing any process in execution of a decree 
ivithout issuing the. notice thereby prescribed, if, for reasons to be 
recorded, it considers that the issue of such notice would cause 
unreasonable delay or would defeat the ends of justice. 


Notice,—This rule is materially altered. ClauBea (a) and (6) are tlie same 
as in the last Code. The Explanation to the corresponding section (248) of the 
last Code has been omitted and the second sub-section insrated, as it was repre¬ 
sented that oven in the cases referred to in clauses (a.) and (b) issue of the notice 
may involve an unreasonable delay or defeat the ends of justice. The, Courts 
have thus been given a discretion in the matter. Where a judgment-debtor 
appears and contests the decree-holder’s right to execute his decree he cannot 
object that no notice was served on him.(l) The notice shodd be addressed 
to the widow of a deceased Hindu who held joint undivided proprty along with 
his brothers; for it must be as quasi separate property that the attaching 
creditor had a claim to it.(2) As to proof of service of notice, sec below.(3) 
As to whether the issuing of notice acts as a revivor within the meaning of art. 180 
of the Limitation Act,(4) and as to the time provided for by art. 179,(5) see cases 
cited. The judgment-creditor should ask for the execution of the decree and 
not for the issue of a notice, it being the duty of the Court to issue the notice.(6) 

(1) Grish Chandra Bannorjee v. Bhanoo 7 C. W. N. 793; 30 C. 979 (1903); Ramesh- 

Motee, 11 W. R. 329 (1869). As to where war ti. Ratiahwar, 17 C. L. J. 126 (1912); 
the objection can be taken, see Srihary Khosal v. XJkiladdi, 14 C. W. N. 117 (1909); 
Mandal v. Moiari Chowdhry, 13 C. 267 Sreepativ. Shamaldone, 16C. L. J. 123 (1910). 
(1886); but see Sripati v. Belchambera, 15 (6) Damodar v. Sona^i, 27 B. 622 (1903) i 

C. W. N. 661 (1910), and oases there cited. Kadaressur Sen v.Mohim Chandra, 60. W.N. 

(2) Xanabhai v. Janardhan, 16 B. 637 550(1902); Qovindv. Dada, 28 B. 416(1904); 

(1892). Ratan Chand o. Deb Nath, 10 C. W. N. 303 

(3) Biraola Soonduree v. Kaloe Kishen, (1906) j Oheruvath Thalangal ti. Norath Tha- 
22 W. R, 6 (1874) i Meet Loot! Ali ». Aboo langan, 30 M. 30 (1906). 

Bibee, 16 W. R. 203 (1871). (6) Qooroo Dess v, Modhoo, 6 W. R. MiH. 

(4) lalla Monohur Dass v. Futtoh Chand, 98 (1866). 
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If neither party appears on the day on which the notice under this rule is 
made returnable the application for execution can be di8mi88ed.(l) Under the 
last Code it was held that the issuing of notice was a condition precedent to the 
valid execution of a decree in cases falling within clauses (o) (2) and (i').(3) 
More recently, however, the Privy Council held that where the debtor and his 
estate were made properly subject to the decree, the fact that notice was given 
to the wrong person and sale took place without notice to the legal representative, 
though constituting a material irregularity, did not render the judicial sale a 
nullity.(4) Where a defendant-respondent dies before judgment in appeal is 
pronounced, it may be entered jyro tune, and the decree may be executed 
under this and cognate sections against the heirs of the deceased without placing 
them on the reoord.(6) An application to set aside a decree on the ground that 
the notice had not been served under this rule must be made under sect. 47, 
and not under r. 90 of this order, and can only succeed on proof that the omission 
to serve the notice caused substantial injury to the owner of the property sold.(6) 

“ Court executing the decree.”— It was held under the last Code that 
though the notice under sect. 248, corresppnding mth this rule, must be issued 
by the Court to which the decree was transferred for execution, the application 
to execute against a legal representative should be made to the Court which 
passed the deeree.(7) But an omission to apply to the latter Court was held 
to be a mere irregularity.(8) It has been held under the present Code that a 
notice under this rule is not required to be issued upon an application for transfer 
of a decree, and that such notice must be issued by the Court which has seizin 
of the application for execution, whether it be the original Court which made the 
decree or the Court to which the decree has been transferred for execution.(9) 

23. (I) Where the person to v?hoin notice is issued under 
Procedure alter issue the last preceding rule does not appear or 
does not show cause to the satisfaction of the 


(1) Tukaram v. Bliavoni, 20 B. 641 (1895); 
diasentod from in Kumed v. Praaanna, 40 C. 
46 {1912). 

(2) Sahdeo Pandoy v. Ghasoram Qyawal, 
21 C. 19 (1893) [neglect to Ibbuo a notice 
under clause (a) vitiates the sale; and it 
makes no difference that the auction-pur¬ 
chaser is a third party and not the decree- 
holder]. 

(3) Gopal Chuiider ti. Qunamoni Daseoe, 
20 0. 370 (1892); 1 mam-uu-niastt v. Leakat 
Husain, 3 A. 424 (1881); Bamessuri Dossee 
V. Doorgadas Chatterjee, 6 C. 103 (1880); 
Erava v. Sidiamappa, 21B. 424 (1895), where, 
however, Farran, C.J., considered the pro¬ 
ceedings voidable and not void. In Sheo 
Prasad v. Hiia Lai, 12 A. 440 (1889), the 
cose was distinguishable, because death took 
plaCQ after attachment and before sale and 


the attachment did not abate. 

(4) Malkarjun v. Narhari, 26 B. 337 ; s. c., 
2 Bom. L. B. 927 (1900); Levina Ashton v. 
Madhabmoni, 14 C. W. N. 560 (1910); 
Lakshmi v. Sris, 13 0. L. J. 162 (1910); 
Bepin Behary v. Sosi Bhusan, 18 C. L. J. 
628 (1913). 

(6) Bamaeharya o. • Anantaoharya, 21 B. 
314 (1896). 

(6) Kumed Bewa v. Frasanna, 40 0. 45 
(1912); Lakshmi v. Sris, 13 0. L. J. 162 
(1910). 

(7) Hira Chand Harjivan Das v. Kastur 
Chand Kasidas, 18 B. 224 (1893); Swami- 
natha v. Vaidyanatha, 28 M. 466 (1903). 

(8) Sham Lai Pal v. Modhu Sudan Sircar, 
22.0. 668 (1896). 

(ft) Sreepati v, ijt r! t. t 

122 (1910). 


1.249.] 
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Court why the decree should not be executed, the Court shall 
order the decree to be executed. 

(2) Where sveJi person offers any objection to the exeoution 
of the decree, the Court shall consider such objection and make 
such order as it thinks (it. 

“ Does not appear.” —The person against whom a notice is issued under 
tlie last rule should appear and show cause if kp has any valid ground of objection 
to execution against himself. For th Court may refuse relief where the applicant 
has contributed by his own conduct to his being placed in the position in which 
he finds himaelf.(l) 

“Offers any objection.” —^When a petition of objection (which, it has 
been held, need not be verified (2)) is presented under this rule the Judge is 
bound, whether a day for hearing has been fixed or not, to fix a day for con¬ 
sideration of it; and (even if the petitioner is not present either personally 
or by a pleader) to consideii those objections, and to pass such orders as may 
be just and proper: for it might be that the grounds of objection raised would 
be of such a nature as that the Judge might frima facie, and without going further 
into the case, see reason for not proceeding with the execution.(3) 

Process for execution. 

24 . (I) Wben tbe preliminary measures (if any) required 

„ ^ . by the foregoing rules have been taken, the 

Process for execution. ^ , i ii ° i •, ^ ii / 

Court shall, unless it sees cause to the contrary, 
issue its process for the execution of the decree. 

{.’i) Every such process shall hear date the day on which it is 
issued, and, shall he signed by the Judge or such officer as the 
Court may appoint in this behalf, and shall he sealed with the 
seal of the Court and delivered to the proper officer to be executed. 

(o) In every such process a day shall be specified on or before 
which it shall be executed. 

Issue of Process. —This rule amalgamates with some alterations sects. 
250 and 261 of the last Code, the first of which sections was amended by sect. 

3 of Act VI. of 1886 by the introduction of the words “ subject to the pro¬ 
visions of sect. 345 i and 345 b,” which have been now omitted. Sects. 245 a and 
245 B are now sect. 56 and r. 37 of this order respectively. Probably the words 
“ subject,” etc., were omitted as unnecessary, as this or any other provision * 
of the Qode must be subject to other provisions contained in Jt. For the word 
“ warrant,” the word “process ” has been substituted, as being more exhaustive 
and familiar. It was pointed out under the last Code (4) that though in cases 

(1) In re Samuel Cochrane, 14 B. L. R. (3) Rajbollub Salia v. Ramsudoy Chose, 

330 (18'’5). 5 B. L. R., App. 66, 66 (1870). 

(2) Sunt Gopal Chiindcr v, Jugut Indur (4) Dhonkal Singh t>. Fhakbar Singh, 16 A, 

Bnnit'aroe.SW. R. 200(/W). 84(1803), atp. 94. ' » 
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of the decree-holder’s default the Court might, under sect. 260, suspend the issue 
of its warrant, that course, if adopted, would not have disposed of the applica¬ 
tion for execution which would still remain undisposed of in the register of 
pending cases. A distress warrant issued under the Public Demands Eecovery 
Act, which has been extended beyond the original date of return, but does not 
bear on the face of it the altered date, is not a legal warrant under this rule.(l) 

See now as to default, r. 67, post. 

It was held under the preceding section that a day bad to be specified on 
or before which it was to be exe(ftited, and after that date no lawful order was 
in foroe.(2) If the process is not signed by the Judge or other officer it is bad.(3) 

The execution of the process may be delegated to another, by the officer to whom 
it is addressed; the words “ to be exe&ited," seeming to imply that it was not 
intended that the “proper officer” should himself execute all warrants sent to 
him.(4) An officer cannot arrest without having the warrant in his possession. (6) 

As to proof of exeoution,(6) see below. 

25. (1) The officer entrusted with the execution of theC8.8i8,li 
Ei.s«i«mAnt on pro- fTocess shall endorse thereon the day 

and the manner in, which it was executed, ot26l. 
and, if the latest day specified in the frocess for the return thereof 
has been exceeded, the reason of the delay, or, if it was not executed, 
the reason why it was not executed, and shall return the process 
with such endorsement to the Court. 

(2) Where the endorsement is to the effect that such officer 
is unable to execute the frocess, the Court shall examine him 
touching his alleged inability, and may, if it thinks fit, summon 
and examine witnesses as to such inability and shall record the 
result. 

Endorsement on process, —^ActVIII. of 1839, sect. 272. The Nazir can 
delegate the execution to a subordinate officer by endorsing his name on the 
warrant. If the endorsement is irregular it does not invalidate the aiTest.(7) 

In a recent case in the Calcutta High Court it has been held that “ the officer 
entrusted with the execution ” within the meaning of this rule is not the Nazir 


(1) Sheikh Nasiir v. Emperor, 37 C. 122 
(1909). 

(2) Ananda mil Bcra v, R., 10 C, 18 
(1883); and see AliinaBh Chandra Aditya v. 
Ananda Chandra Pal, 31 C. 424 (1904); and 
see Sheikh Nasur v. Emperor, 37 C. 122 
(1909). 

(3) Bam Dayal t’. Mahtub Cfiand, 7 A. 506 
(1886). It cannot, however, bo said that 
because a aignatuxe was confined to i n it i a l a it 
was not the duty of the officer to execute the 
warrant; R. v. Jahki Prasad, 8 A, 293 (1886). 


(4) Abdul Karim o. Bullon, 6 A. 386 
(1884); Dharam Cband lAl v. B,, 22 C. 696 
(1896) j Sheo Progaah Tewari v. Bhoop 
Narain Prosad, 22 C. 769 (1896). 

(6) B. V. Amar Nath, 5 A. 318 (1883). 

(6) Nohunt Megh Lall v. Shib Petshad 
Nadi, 7 C. 34 (1881), and cases there cited. 

(7) Abdul Karim v. BuUen, 6 A. 386 
(1884); Dbaram Cband Lai v. B,, 22 C. 696 
(1896); Shoo Progaah Tewari v, Bhoop 
Narain Prosad, 22 C. 769 (1896). 
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but the peon.(l) In this case the peon had been directed by the Nazir to attach 
certain property within a certain time and had executed the warrant after the 
time had expired; and it was held that he had power to do this because his 
authority was derived from the Court. 


Slay of execuiion. 

26. (1) The Court to which a decree has been sent for 

When Court may stay execution shall, upon sufficient cause being 
execution. shown, stay the execution of such decree for 

a reasonable time, to enable the judgment-debtor to apply to 
the Court by which the decree was ‘passed, or to any Court 
having appellate jurisdiction in respect of the decree or the 
execution thereof, for an order to stay the execution, or for any 
other order relating to the decree or execution which might 
have been made by such Court of first instance or appellate 
Court if execution had been issued thereby, or if application for 
execution had been made thereto. 

(2) Where the property or person of the judgment-debtor 
has been seized under an execution, the Court which issued the 
execution may order the restitution of such property or the 
discharge of such person pending the result of the application. 

(.3) Before making an order to stay execution or for the 
restitution of property or the discharge of the 
curity from, or impose ju(lgni6iit"d.cbtor, tli6 Court nitiy r6C][UirG such, 
conditions upon, judg- security from, or impose such conditions 
ment-dei)tor. upon, the judgment-debtor as it thinks fit. 

Stay of execution. —Ordinarily a debto/ once discharged after arrest , 
cannot be w^arrested in execution of the same decree.(2) Under the former 
(as under the present) Code, execution was stayed on the application or objection 
of the judgment-debtor, to enable the latter to apply to the Court which passed 
the decree, or to a Court having appellate jurisdiction in respect of the decree 
or its execution. This is necessary both to prevent precipitate execution when 
the decree itself or some order passed in execution is still under appeal, and also 
because the Court to which the decree has been transferred for execution had no 
jurisdiction to decide certain matters. It has been held that an applicant can 
exclude the period of stay (even if the order only relates to a part of the decree, 
as, for instance, recovery of costs) in computing the period of limitation. (3) 

Security and conditions. —^Where a condition precedent is infringed, ' 
execution must continue as a matter of course, whereas conditions subsequent 
may be enforced like decrees. It has been held that an order for security in 

(1) Subed All v. R., 40 C. 849 (1918): 667 (1886); In re Bolye Chund Dutt, 20 C. 

difttingulsliing Dharam Chand lal v. R., 82 874 (1893). 

C. 696 (1896). (3) Bal Uyam v. Bai Ruxmaui, 88 B, 

(2) Secretary of State v, Judah, 12 C. 662, 163 (1913). 
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stay of execution is not appealable; for it is not an order determining the rights 
of the parties, and is neither an order within meaning of sect. 47 nor a decree 
within meaning of sect. 2.(1) 


27. No order of restitution or discharge under rule 2(1 shall 
UabUiiy ol Judgment- prevent the property or person of a judgment- 
debtor dtoehsrged. debtor from being retaken in execution of the 
decree sent for execution. > 


“ Shall prevent.” —The words “ order of restitution ” have been added to 
bring the rule in conformity with the wording of the second clause of r. 26. 
Ordmarily a debtor once discharged after arrest cannot be re-arrested in execution 
of the same decree.(2) It has, however, also been held, distinguishing the first, 
and dissenting from the second, of the cases cited, that though th' Code speci¬ 
fically provides for retaking of the person under certain defined circumstances, 
it does not follow from this that a s ,cond arrest is in all circumstances forbidden. (3) 
In any ease this rule creati’S a specific exception. 


28. Any order of the Court by which the decree was passed, 
«..... or of such Court of appeal as aforesaid, in 
passed decree or ot Appel- relation to the execution ot such decree, shall 
late Court to be binding be binding upon the Court to which the decree 
was sent for execution. 


upon Court applied to. 


“ Binding.”—The transfer of a de*ree to another Court for execution 
amounts to a qualified delegation of the powers possessed by the Court that 
passed the decree, in discharging its functions relating to the execution of that 
decree. Such delegation is, however, not complete, nor docs it entirely divest 
the Court which transfers the decree of its powers and functions “ in relation 
to the execution of such decree,” for under r. 26 and the present rule the highest 
authority in some matters still rests with that Court notwithstanding the 
transfer ; (4) and the ordinary Court of appeal would still exercise its jurisdiction 
in respect of any order passed by the Court to which a decree was sent for execution. 
See sect. 42, ante. 


29. Where a suit is pending in any Court against the holder 
, of a decree of such Court, on the part of the 
tag suit betwutn dewee- person against whom the decree was passed, 
debtor the Court may, on such terms as to security 

or otherwise, as it thinks fit, stay execution of 
the decree until the pending suit has been decided. 

(1) Saraswati Barmania v. Golap Paa Chunder Mohan Miaeer, 23 C. 128 (1895)' 
Barman, 41 C. 100 (1913); Dooki Nandao [the role is conditional not only on arrest but 
Singh V. Bans! Singh, 14 C. L. J. 36 (1911). also on imprisonment under arrest]. 

(2) Secretary of State v. Judah, 12 C. 663 (3) Shamji v. Poona, 26 B. 662,659 (1902). 

(1886); In re. Boyle Chand Dutt, 20 C. 874 (4) Ghaiidin ». Paklr Baksh, 7 A. 73,76,77 

(1893), diet, in Rajendro Narain Roy o. (1884). 
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Stay pending suit.—The provisions of this rule are limited to staying 
execution, and have no reference to a case in which execution has already been 
carried out and the decree-holder placed in possession of the property decreed 
to him.(l) It was held under the last Code that the section was not limited to a 
Court executing its own decree.(2) An appeal lies from an order staying execu¬ 
tion. (3) The rule refers to the partk s to the suits pending or about to he execute d. 
Execution cannot be stayed on the ground that a stranger to the decree impeaches 
it on the ground of fraud. He should file a suit and obtain an injunction for the 
purpose.(4) An award filed in Court under sect. 11 of the Indian Arbitration 
Act is nothing more than an award, although it is enforceable as a decree, and 
execution of an award cannot be stayed under this rule.(6) 

Mode of execution. 

30, Every decree for the payment of money, induding a 

Decree for payment of decree for the payment of money as the altema- 
tive to some other rehef, may be executed by 
the detention in the civil prism of the judgment-debtor or by the 
attachment and sale of his property, or by both. 

Imprisonment.—This rule, as it appeared in sect. 254 of the Code of 1882, 
was a repetition of that in Act X. of 1877; the latter being the same as sect. 201 
of Act VIII. of 1869, though differently expressed and amplifying the expres¬ 
sion ‘‘ decree he for money ” in the earlier Code. In the Code of 1882 it com¬ 
menced “ Every decree or order directing a parly to pay money as compensation, 
or costs, or as the aUernaiive," and included the terms “ enforced ” and “ imprison¬ 
ment ” for the present “ executed ” and “ detention in the civil prison.” 

“For the payment .”—A decree for rent, without charging any property,' 
against a putnidar may be executed as a decree for money; (6) while a decree 
for maintenance payable monthly stands on the same footing as a decree by 
instalments and may be executed from time to time as the instalments fall 
due.(7) 

“ Alternative .”—A decree for the delivery of moveable property shall 
state the amount of money to be paid as an alternative if delivery be not 
made.(8) 

“ Some other relief.’f^An order directing refund of money, awarded as 
compensation under the Larwt^Acquisitioh Act and wrongly paid out, can be 

(1) Ghazidfn v. Fakir Baksh, 7 ^ at (4) Porshottam Vithal v. Porahottam 

pp. 73,78 (1384). '' v Ishwar, 8 B. 632 (1884). 

(2) Ib.,atp. 77; Kaasa Mai v. tiopi, 10 A. (6) Tribhuwandu v. .4ivancband, 86 B, 

389(1888), ' ' '-190(1910). 

(3) Ib. j Steel v. Itohauoyi Chowdbram, (6) Tarinlproaad t, Earayan, 17 C. 301 

13 0. Ill (1886); Lingnm Erubnabhupati«. (1889). 

Kaudula Svaiamayya, 20 M. 366 (1896); (7) PearoeDatb Bcohmo e; Juggenoiee, 16 

Kristomchiny Doaaee v. Bama Chum Nag, 7 W- B-128 (1871). 

C. W. N. 733,736 (1881) fetay of lale pending (8) 0, XX r. 10. 
adminiatiation suit]. 
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executed under this rule.{l) The Court executing a decree has no power to 
direct payment of interest on costs where the decree of the Privy Council is silent 
as to interest.(2) 

“ May be ezeoated.”—A Court should execute the decree in the manner 
applied for by the decree-holder,(3) but it has discretion to refuse execution 
at the same time against the person and property of the judgment-debtor,(4) 
and may in a suit for money call upon the latter to show cause why he should 
not be imprisoned.{6) A woman, however, cannot be arrested on a money 
decree.(6) As to costs of applications under this rule, see sect. 36. 

“ Detention, in the civil prison.”—The High Court’s power to commit 
for contempt is unaffected by this Oode.(7) An insolvent obtaining a pro¬ 
tection order is not liable to imprisonment for arrears of maintenance included 
in his schediJe.{8) A suit to recover damages on account of injuries caused by 
wrongful arrest can only be maintained if the original suit has been finally 
decided in favour of the plaintiff, if the arrest was made without reasonable 
or probable cause, and the injuries cannot be compensated by costs.(9) 


31 . (1) Where the decree is for any specific moveable, or 
Dsene lor speelflo for any share in a specific moveable, it may 
movaabls property. be execute by the seizure, if practicable, of 

the moveable or share, and by the delivery thereof to the party 
to whom it has been adjudged, or to such person as he.appoints 
to receive delivery on his behalf, or by the detention in the civil 
jyrison of the judgment-debtor, or by the attachment of his pro¬ 
perty or by both. 

{2) Where any attachment under sub-nde (1) has remained 
in force for six months, if the judgment-debtor has not obeyed 
the decree and the decree-holder has applied to have the attached 
property sold, such property may be sold, and out of the pro¬ 
ceed the Court may award to the decree-holder, in cases where 
any amount has been fixed by the decree to be paid as an alter¬ 
native to delivery of moveable property, such amount, and, in other 
oases, such compensation as it tiunks fit, and shall pay the balance 
(if any) to the judgment-debtor on his application. 

(.3) Where the judgment-debtor has obeyed the decree and . 
paid all costs of executing the same which he is bound to 
pay, or where, at the end of six months from the date of the 


(1) Nabin Kali Dcbi v. Banalata Debi, 32 
C. 821 (1905); 2 C. L. J. 695. 

(2) Baron Forester v. Secretary of State, 4 
I. A. 137 (1877). 

(3) 0. XXr. r. 17. 

( 4 ) 0.XXLr.21. 

(5) 0. XXL r. ,37. 

(6) B. 58. 


(7) Martin v. Lawrence, 4 0. 055 (1879) i 
Haesonbhoy v. Cowasji, 7 B. 1 (1881); Navi- 
Taboo V. Narotamdas, 7 B. 6 (1882); In rt 
Bai Amrit, 8 B. 387 (1884).’ 

(8) Tokee Bibee v. Abdul Khan, 6 C, 536 
(1879). 

(9) Raj C.hqndcr v. Shama SoondaH, 4.0. 
6S3<1879), 
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attachment, no application to have the property sold has been 
made, or, if made, has been refused, the attachment shall cease. 

Decree for specific moveable. —the Code of 1859, sect. 200 included 
sects. 259 and 260 of Act XIV. of 1882. The words “ or for any share in a specific 
moveable or for the recovery of a wife ” and the second clause were added hy 
Act X. of 1877. This clause was altered by Act XIV., and the words “ and the 
decree-holder has applied to have the attached property sold ” and “ in cases where 
any amount has been fixed under sect. 208 such amount and in other cases,” were 
also added and the last clause appended. In the present rule the italicized 
words “ executed,” “ detention in the eivil prison,” and “ by the decree to be paid 
as an alternative to delivery of moveable property,” have been substituted for 
“ enforced,” “ imprisonment,” and “ under sect. 208,” appearing in sect. 259 
of the Code of 1882, and the words “for the recovery of a wife,” have been omitted, 
as there can be no such decree, a wife not being a chattel to be delivered over to 
the husband. Where any tliird person prevents the wife from returning to her 
husband, the latter may obtain an injunction against him, which may be enforced 
in case of disobedience either by the imprisonment of the defendant, or by the 
attachment of his property, or by both. This rule is not applicable where the 
property sought to be attached is not in the possession of the judgment-debtor.(l) 
A decree being given for specific immoveable and moveable properties and the 
Ameen directed to ascertain the extent of the moveables, an order was made in 
execution for the Ameen to give possession of such moveables as he could find, 
and to inquire into the nature, amount, and value of such as he could not find. 
On appeal it was held that this order was not one for alternative damages, but 
to enable the Court, if necessary, to make a sufiicient and not excessive order 
for imprisonment or attachment of property in case of non-deliveTy.(2) A writ 
of attachment against the person of the jndgment-debtor will noi. be granted 
without notice to him. (3) 

32 . {1)'Where the party against whom a decree for the 
_ , .. specific performance of a contract, or for 

formance, for restltu- restitution 01 conjugal rights, or tor on 
tton of conjugal rights, fiag fieen poss^, has had an opportunity 
ar for an injunction. obeying the decree and has wilfully failed 

to obey it, the decree may be enforced by his detention in the 
civil prison, or by the attachment of his property, or by both. 

{3) Where the party against whom a decree for specific per¬ 
formance or for an injunction has been passed is a corporation, 
the decree may be enforced by the attachment of the property of the 
corporation or, with the leave of the Court, by the dMention in the 
civil prison of the directors or other principal officers (hereof, or hy 
both attachment and detention. 


(1) Pudmanund Singh v. Chandi D»t Jha, 19 W. R. 82 (1873). 

1C. W, N. 170 (1896). (8) Troylukho Kath Dutt v. Badhanwn, 

(2) Bhoobun Mohinee v. Oobind Chunder, 3 C. W. X. xxxiz. 
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(3) Where any attachment under sub-rule (1) or sub-ruk {2) 
has remained in force for one year, if the judgment-debtor has 
not obeyed the decree and the decree-holder has applied to have 
the attached property sold, such property may be sold; and out 
of the proceeds the Court may award to the decree-holder such 
compensation as it thinks fit, and sJiall pay the balance (if any) 
to the judgment-debtor on his application. 

{4) Where the judgmeiit-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound to pay, 
or where, at the end of one year from the date of the attachment, 
no application to have the property sold has been made, or if 
made has been refused, the attachment shall cease. 

(•7) Where a decree for the specific performance of a contract 
or for an injunction has not been obeyed, the Court may, in lieu of 
or in addition to all or any of the processes aforesaid, direct that the 
act required to be done, may be done so far as practicable by the 
decree-holder or some other person appointed by the Court, at the cost 
of the judgment-debtor, and upon the act being done the expenses 
incurred may be ascertained in such manner as the Court may 
direct and may be recovered as if they were included in the decree. 


lUustrdlion. 

A, a person of Utile, suhstance, erects a building which renders uninhahiiahle a 
family mansion belonging to B. A, in spile of his detention in prison and the 
attachment of his properly, declines to obey a decree obtained against him by B and 
directing him to remove the building. The Court is of opinion that no sum redizdblc 
by the sale, of A’s property would adequately compensate B for the depredation in 
the value of his mansion. B may apply to the Court to remove the, building and may 
recover the, cost of such removalfrom A in the execution-proceedings. 

Decree for specific performance.—Sect. 200 of Act VIII. of 1859 was 
divided up by Act X. of 1877 into two sections, 259 and 260. To the latter 
section the Code of 1877 added “ or for reMUution of conjugal rights ; ” altered 
“ it shall he, enforced ” to “ has had an opportunity of obeying the decree or injunction 
and has wilfuUy failed to obey it the deer e vuty be enforced deleted from the 
earlier section the words “ and beeping the same under attachment until further 
order of the Court; ’ and added the second clause. By the Code of 1882 were 
added the words “ or abstention from ” to the first clause, the words “ and the 
decree-holder has applied to have the attached property sold ” to the second clause, 
and th^ whole of the last clause. The portions in italics, as also the Illustration, 
were added by the present Code, which also substituted “ an injunction has been 
passed ” for “ the performance of or abstention from any other particular act, has 
been made; ” and “ detention in the civil prison ” for “ imprisonment ; ” and in 
clause 3 “ shall ” for “ may;" and in clause i" or if made has been refused ” 
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for “ and granted.” This section is inapplicable to Parsees as far as restitution 
of conjugal rights are concerned.(l) 

“ Eestitution of conjugal rights.” —These words were added to meet 
the objection raised in the case of Gatha Earn f. Moohita Kochin; (2) though 
sect. 200 of Act VIIL of 1859, as it stood, was held to cover such a case.(3) .A 
person directed by a decree to refrain from preventing her daughter returning 
to her husband, and who permitted her daughter to reside in her house, is not 
thereby guilty of such interference aswould justifyexecution under that seotion.fl) 
The Court has now a discretion, under 0, XXI. r. 33, in executing decrees for 
the restitution of conjugal rights. No provision is made for executing a decree 
for the recovery of a wife in this or the preceding rule, as no such decree can be 
made. Where any thii d person prevents the wife from returning to her husband, 
the latter may obtain an injunction against him which may be enforced in the 
manner provided by this rule. 

“ For an injunction.”—A decree directing the removal of certain obstruc; 
tions in a pathway can only be enforced as directed by this rule and not by 
directing the Court Ameen to remove the obstructions ; (5) similarly in regard 
to a decree directing the removal of a building; (6) or one for removal of obstruc¬ 
tion to light and air,(7) but see sub-clause (4) and the Illustration to this rule. 
Each breach of a perpetual injunction may bo enforced under this rule.(8) A 
decree settling a scheme for the future jnanagement of a temple should be executed 
in accordance with this rule; (9) so where the decree directed t-ertain property 
to be jointly managed by the plaintiff and defendant and both their names to 
appear in all papers connected with the same, on the defendant disobeying, 
the Court can direct attachment of hispropcrty.(lO) A decree ordering delivery 
of certain moveables and declaring title to certain rights is not incapable of being 
executed under this rule as being merely a declaratory decree,(11) but a decree 
ordering that payment in kind accruing after the decree be from time to time 
given is too indefinite for cxecution.(12) An order for the refund of money, 
awarded under the Land Acquisition Act and wrongly paid out, should be 
executed under sect. 145 rather than under this rule.(13) 

“ An opportunity of obeying.” —All a Court has to see is whether the 
party bound by the decree has had an opportunity of obeying the decree or 


(1) Ardosar .Tahangir e. Avabai, 9 H. H. 
C. 290 (1872). This was decided under sect. 
200 of AotVIII. of 1859. 

(2) 23 W. R. 179 (1875); 14 B. L. B. 298. 

(3) Yamunabai v. Narayan, 1 B. 1B4 
(1876); see also Chotun Bibeo v. Ameer 
Chund, 6 W. R. 106 (1886). 

(4) Ajnasi Kuar v. Suraj Prasad, 1 A. 501 
(1877). 

(6) Bhoobun Mohun v. Nobin Chunder, 18 
W. R. 282 (1872). 

(6) Psotap Cbundcr v. Peary Ohowdhiain, 
8 C. 174 (1881); 9 C. L. R, 46.3. 

(7) .Sakarlal w. Bai Parvatibai, 26 B. 283 


(1901). 

(8) Venkatachallam v. Veerappa, 29 M. 314 
(190,5). 

(9) Shakaram v. Gbolabhai, 19 B. 34 
(1893); DamodarUiat v. Bhogilai, 24 B. 46 
(1899). 

(10) Gouri Prosad e.'BhoIanath, 8 C. L. R. 
487 (1881). 

(11) Kishore Bun v. Dwarkanath, 21B. 784 
(1894 P. C.). 

(12) Tata Chariar v. Singara, 4 M. 219 
(1881). 

(IS) Nobin Kali «. Banalata, 32 C. 921 
(1905); 2 0. L. J. 696. 
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injunction and has wilfully failed to obey it.(l) The proper course when an 
application is made to execute a decree for the removal of a building, is to serve 
notice upon the judgment-debtor calling upon him to comply within a time to 
be fixed by such notice, with the order in the decree, and on his failure to do so 
to make an order in terms of this rule ; (2) but that is not a general rule ; the 
rule does not require notice to issue, and it is discretionary with the Court.(l) 

“ May be enforced.” —When an application was dismissed on the ground 
that the defendant had not been afforded an opportunity of obeying, a second 
application after such opportunity was not barred as res judicala.(3) 

Limitation. —Failure to enforce prior breaches of a perpetual injunction 
will not bar the; enforcement within three years of a subsequent breach. Art. 
178, Sched. II., of the Limitation Act applies to such a case,; (4) Art. 179 is 
inapplicable.O) 

33. (1) Notwitlistamling -anything in rule 32, the Court, 

„ either at the time of 'passing a decree for the 
in executing decrees for resUtution oj conjugal rights or at any time 
restitution of conjugal afterwards, may order that the decree shall net 
he execrated hy detention in 'prison. 

(2) Where the Court has rnade an order under sub-rule {!), 
and the decree-holder is the ‘wife, it may order that, in the event 
of the decree not being obeyed ‘within such period as may be fixed in 
this behalf, the judgment-debtor shall make to the decree-holder such 
periodical payments as may be just, and, if it thinks fit, require 
that the j'^gment-debtor shall, to its satisfaction, secure to the 
decree-holder such periodical payments. 

(3) The Court may from time to time vary or modify any , 
order made under sub-rule {rf) for the periodical payment of 
money, either by altering the times of payment or by increasing or 
diminishing the amount, or may temporarily suspend the same, as 
to the. whole or any pari of the money so ordered to be paid, and 
again revive the same, either wholly or in part as it may think j'ust. 

(4) Any money ordered to he paid unde- this rule may be 
recovered as though it were payable under a decree for the payment 
of money. 


Decrees for restitution of conjugal rights.-— Under the last Code a Court 
could not refuse to execute a decree for the restitution of conjugal rights by the 


(1) Doiga Das v. Dewraj, 33 0. 308 
1906 )! 3 C.L. J. jl2 ; 10 C. W. N. 297 j 

Bhagwan Das v. Sukbdei, 28 A. 300 (1906); 
2 A. L. J. 836. 

(2) Frotap Chundor v, Peary Chowdhrain, 
8 0.174 (1881). 


(3) Kisbore Bun <>. Dirarkanath, 21 C. 784 
(1894 P.C.); 211. A. 89. 

(4) Vonkatacballam v. Veerappa, 20 M. 
314 (1906). 

(6) Bh^wan Das v. Sukbdei, 28 A. 300 
(1906); 2 A L.J. 836, 
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attachment of the person or property of a recalcitrant judgment-debtor ; but 
in England this mode of execution has been put an end to by the enactment 
of the Matrimonial Clauses Act, 1884, 47 & 48 Viet. c. 68 (cf. sects. 2-4). It 
has been considered that some relaxation of the provision in force, in India is 
desirable, but that it was doubtful whether it should go as far as this. For 
the present Courts have been given a discretion in the matter, and they have 
been enabled to follow a procedure slightly adapted from the, English practice 
in cases in which attachment and imprisonment appear inappropriate. 

34. (7) Where a decree is for the execution of a docu- 
„ . „ nmrd or for the endorsement of a negotiable 

of document, or endorse- instrument and the judgment-debtor neglects 
strument ''®*°****’'® refuses to ohey the decree, the decree-holder 

may prepare a draft of the document or 
endorsement in accordance with the terms of the decree and 
deliver the same to the Court. 

{i'i) The Court shall thereupon cause the draft to be served on 
the judgment-debtor together with a notice requiring his objec¬ 
tions (if any) to bo made within such time as the Court fixes in 
this behalf. 

{Sy Where the judgment-debtor objects to the draft, his objec¬ 
tions shall be stated in writing within such time, and the Court 
shall make such order ajyprovin^g or altering the draft, as it 
thinks fit. 

{i) The decree-holder shall deliver to the Court a cofy of 
the draft with such alterations (if any) as the Court may hare 
direeted upon the proper stamp-paper if a stamp is required by 
the law/or the time being in force; and the Judge m such officer 
as may he appointed in this behalf shall execute the document so 
delivered. 

(h) The execution of a document or the endorsement of a 
negotiable instrument under this rule may be in the following 
form, namely :— 

“ C. D., Judge of the Court of (or as the ettse 

may he), for A. B., in a suit by E. F. against A. B.,” 
and shall have the same effect as the execution of the document 
or the, endorsement of the negotiable instrument by the party 
ordered to execute or endorse the same. 

(6) The Court, or such officer ac it may apfgjht in this behalf, 
shall cause the docummt to be registered if its registration is required 
by the law for the time being in force or the decree-holder desires to 
have it registered, and may make such order as it ihinks fit as to 
the 'payment of the expenses of the registration. 

Execution of instrument and endorsement.— Sub-rule (6) has been 
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extended to cover optional aa well as compulsory (1) registration, and an order 
for the payment of expenses of cither kind may presumably Ire summarily 
enforced in the execution-department. The Eegistrar of the High Court can, 
if directed by that Court, execute a conveyance on behalf of a party refusing 
so to do, so as to pass his estate, but he cannot enter into a covenant on his 
behalf.(2) Objections to draft conveyances or draft endorsements can be made 
the subject of appeal under 0. XLIII. r, 1 (e). 


35. (1) Where a decree 'is for the delivery of any immove- [s 
Decree for immoveable able property, possassion thereof shall be 
property. delivered to the party to whom it has been 

adjudged, oi’ tt) such person as he ‘may appoint to receive delivery 
on his behalf, and, if necessary, by removing any person bound 
by the decree who refuses to vacate the property. 

(2) Where a decree is for the joint possession of immoveable 
property snch possession shall be delivered by ajfi.riny a copy of the 
warrant in some conspicuous place on the property and proclaimiraj 
by beat of drum, or other customary mode, at some convenient place, 
the'substance of the decree. 

(3) Where possession of any build-ing or enclosure is to he 
delivered and the person in possession, being bound by the decree, 
does not afford free access, the Court, through its officers, may, after 
giving reasonable warning and facility to any woman not appearing 
in public according to the customs of the country to withdraxo, remove 
or open any lock or bolt or break open any door or do any other act 
necessary for putting the decree-holder in 'jwssession. 


“ Decree.” —The decree should descrilie the land accurately so as to avoid 
any objee.tion (3) in execution as regards the lands covered by it. Possession 
should not be given unless it is so ordered by the decree.(t) If the plaintiff is 
entitled to possession it should be given him. He cannot be compelled to 
accept compensation against his will.(5) When a decree is obtained for possession 
that decree should be executed and a second suit will not lie for the purpose.(6) 
Where an adverse, title is unsuecessfully set up the plaintiff is entitled to a decree 
for Mas possession under this rule ; (7) and having set np only an adverse title 


{]) See Kan.aliia lal i'. Kali Din, 2 A. 392 
(1879); as legal,; however, tho ground of 
Spankio, J.’a, judgiiM'iit, see Prokash Chun- 
der Daaa ». Tara Chaiiil Dass, 9 C. 82 (1882), 
F. B. 

(2) Ram C'hundcr Diitt v. Dwsrkadnath 
Bysack, 10 0. 330 (1889). 

(3) Soo Dwarka Nath Haidar v, Kumola 
Kant, 12 W. R. 99 (1809); Zoenut All v. 
Ram Doyal Poddar, 18 W. R. 26 (1872); 
Kalee Debee v. Modhoo Soodun, 16 W. R. 
171 (1871); Radha Gobind Shaha v. Rro- 


jendro Coomar Roy, 18 W. R. 627 (1873); 
Annoda Pershad r. Troylnckonath, 13 W. R. 
123 (1870). 

(4) Ameerooniasa Khatoon v. Akedooniaea 
Khatoon, 16 W. R 307 (1871). 

(6) Govind Venkaji v. Sadaahiv Bharma, 
17 B. 721 (1892). 

(6) Ramsum Mahton v. Jinonauth Bhug- 
gut, 10 W. R. 390 (1868). 

(7) Raj Mungal Roy r. Sm. Anundmoyeo 
11 W. R. 63 (1809). 
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in the suit, the defendant cannot be allowed for the first time when the decree 
is being executed to plead his occupancy as a tcnant.(l) As to growing crop, 
see below.{2) It was held that if the decree was silent as to a building situated on 
the land, it was not within the province of the executing Court to direct that the 
building be pulled down.(3) 

Possession.— Possession may be actual or formal or, as it is often called, 
symbolical possession. The delivery of possession which is directed to be 
given by this rule is the placing of the decree-holder in actual possession, which 
act may involve the dispossession of some other. Whilst this rule relates to ' 
the delivery of what is known as Mas, or immediate or direct possession, the 
following rule provides for the case where the immoveable property is in the 
occupancy of a tenant or of some other person entitled to occupy the same. 
Formal delivery of possession consists in the reading by the officers on the land 
of the order for putting the decree-holder in possession and taking a receipt from 
him. Whether what occurs on the occasion of giving delivery has the effect 
of dispossession is a question which must be decided on the evidence.(4) It 
has been held that the delivery of formal possession in execution of a decree for 
liossession gives a cause of action against a defendant who remains in occupation 
of the possession which may be enforexjd in a regular suit.(5) Rules 97 and 98 
provide for any resistance or obstruction to the delivery of pos.scseiou complained 
of by the decreo-liolder, and r. 100 to any complaint on the part of a third party 
as to his being dispossessed in execution of the decree. Where in execution of a 
decree a person not a party to the suit is dispossessed, his dispossession docs not 
give, him a cause of action within the jurisdiction of the Manilatdar. Rule 100 
(formerly sect. 332) applie3.(6) 

Joint possession. —A plaintiff who is entitled to possession jointly with 
other persons can be granted a decree for joint-possession, whether he had been 
originally in joint-possession or not.(7) 

“ Bound by the decree.” —This includes not only the judgment-debtor 
but persons taking from him and affected by the Us pendens, A person who 
purchases during the. pendency of the suit is bound by the decree that may be 
made against the person from whom he derives title. So one. who takes title 
or possession from a defendant in ejectment pending the suit is bound by the 
judgment, and can be evicted by the process which shall issue therein, although 
he is not a party thereto.(8) lAs pemdens continues during the pendency of 


(1) Banee Mahton ». Gopoe Bhuggut, 12 
W. B. 286 (1889). 

(2) Udit Karain Singh v. Stub Rai, 20 A. 
198 (1898), 

(3) Radha Gobind Shaba v. Brojendro 
Chowdbry, 18 W. B. 627 (1873). 

(4) Bamobandia Subiao v. Ravji, 20 B, 
361 (1896); and for meaning of dieposseeeion 
in Bengal Tenacy Act, Sch. lU, Art. 3, eee 
Budra Karab Haiti v. Katobar Jana, 41 
C. 62 (1913). 

(6) Shama Charan Cbatterji v. Hadbub 


Chandra Mookerjee, 11 C. 93 (1884); eee 
Hari Hohun Shaba v, Baburali, 27 C. 716 
(1897); for effect of formal poseeseion on 
limitation, eee poel, notes to 0. XXI,, r. 97, 
and Mahadeo v, Jann, 36 B. 376, 14 Bom. 
L. B. 116 (1912). 

(6) Ramcbandra Subrao v. Ravji, 20 B. 361 
(1896). 

(7) Jagamath v. Bam Phal, 34 A. 160 
(1911). 

(8) Hukm Chand, Bee. Jud. 686, whore 
the aubject will be found fully diecuesed. 
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in appeal.(l) There has been some conflict whether the rule of lis pendens 
ipplies to a sale in execution. But the weight of authority appears to be in 
favour of the view that a purchaser at a sale in execution pending a suit is bound 
by the result in that 8uit.(2) Where sons living with their father had no inde¬ 
pendent juridical possession, the possession which was obtained through the 
Court against their father was held to operate as well against his dependents 
as against himself.(3) Decree-holders seeking to obtain kkas possession of 
property which is already in possession of a surbarakar under order of Court, 
should apply for his removal to the Court which appointed him in the matter 
of the suit in which he was appointed.(4) 

Undivided share. —^Difficulty was often felt (5) in executing a decree 
obtained by the proprietors of an undivided share in immoveable property for 
khas possession. The second sub-clause of this rule now regulates this matter. 
Thus where a decree-holder in execution of her decree purchased an undivided 
share in a house which the judgment-debtor owned jointly with a third person, 
and the judgment-debtor resisted her attempt to get possession, it was held 
that on the construction of this rule with r. 95 of this Order the decree-holder 
was entitled to have him removed from the premises.(6) 

“ Break open.’’ —See cases cited below.(7) 


36 . Where a decree is for the delivery of any immoveable [: 
.. ^ . property in the occupancy of a tenant or 

immoTeable property other person entitled to occupy the same and 
temSt.*” not bound by the decree to relinquish such 

occupancy, the Court shall order delivery to 


The doctrine of Us pendens first received 
statutory recognition in sect. 223 of the Code 
of 1859. The rule, however, is now con¬ 
tained in sect 52 of the Transfer of Property 
Act. 

(1) Gobind Chunder Roy v. Guru Churn 
Kurmokar, 15 C. 94 (1882); Badhika ». 
Badhamani, 7 M. 96 (1883). 

(2) Hukm Chand, Res. Jud. 713, 714; 
Baj Kishen Mookorjee v. Badha Madhub 
Holdar, 21 W. R. 349 (1874); Lala Kali 
Prosad v. Bull Singh, 4 C. 789 (1878); 
Jharoo v. Raj Chunder Pass, 12 C. 299 
(1885); Gobind Oiiunder Boy ti. Guru Chum 
Kurmokar, 16 C. 94 (1887); Dinonath Ghose 
V. Shama Bibi, 28 C. 23 (1900); Parvati ». 
Kisansing, 0 B. 507 (1882). In Nilakant 
Bannorje v. Siuesh Chandra Mullick, 12 C. 
414 (1886), the P. 0. expressed a doubt as to 
the oorreotneas of the j'udgmont of the High 
Court on the question of lis pendens. 

(3) Psndharinatii v. Mahabub Khan, 21 
B. 98 (1896); diet. Lskshman v. Moru, 16 
B. 722 (1890), wh-ie the son who was a 


Hindu was in actual and apparently in 
juridical possession of the land of which he 
took the crop. 

(4) Hurrish Kishto v. Motoo Chand, 10 
W. B. 446 (1808). 

(6) See O’Kincaly’s notes to sect. 203 J 
citing Brohmo Moyoo Dobia v. Baj Chunder, 
6 W. B. Misc. 16 (1860); Ranee Shama 
Soondoree v. Jardine, Skiimer & Co., 7 W. B. 
378 (1867); Koonwur Bijoy Koshub v. Shama 
Soondureo, B. L. B. Sup. Vol. 172; 2 W. B. 
Misc. 31 (1866); Bajani Kahth i’. Baninath 
Neogy, 10 C. 244 (1883); Ram Chandra v. 
Damodhar Trimbak, 20 B. 407 (1896); 
Krishnaji v, Vithu, 18 B. 505 (1893); Bhau 
... Dade Krishnaji, 21 B. 777 (1890); Watson 
& Co. V, Ram Chand Dutt, 18 0 . 10 (1890) ; 
Luchmeswar Singh v. Manowar Hossein, 19 
q. 253 (1891); and generally as to the 
position of co-sharers, see Woodroffe’s In¬ 
junctions, 2nd ed. p. 400 el sej. 

(6) Sarvi Begam v. Taj Begam, 33 A. 181 
(1914). 

(7) Gunesh Chunder Shah v. Bam Dhunoe 
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be made by affixing a copy of the warrant in some conspicuous 
place on the property, and proclaiming to the occupant by beat 
of drum or other customary mode, at some convem’ent place, the 
substance of the decree in regard to the property. 

Occupancy of tenant. —^lu order to a legal possession being given under 
tliis rule it is essential that all its requirements should bo carried out,(l) But 
if the party in possession when the decree is being executed admits to the Court 
that the decree-holder has formally obtained possession, he cannot afterwards 
plead a title by adverse possession, denying that the decree-holder ever received 
possession.(2) “ The subslance ofth. dmec in regard to the proferty ” which must 
be proefaimed to the occupant may or may not be a declaratlbn that the decree- 
holder is the, immediate landlord of the occupant, and as .such entitled to receive 
rent directly from him, as there, may be an intermediate holder. Probably both 
the intermediate tenant as well as the cultivating tenant or actual occupant 
would come within the terms of the rule.(3) In executing a decree under this 
rule the Court should confine its action strictly to the terms of the law, and should 
not add to th<^ decree an order directing the ryots to pay tent to the decree- 
holder.(4) 

Arrest and detention in the civil prison. 

. 2t6B.] 37. (1) Notwitbstanding anything in these rules, where an 

application is for the execution of a decree 
peSSuu&^wSbtorto for the payment of money by the arrest and 
show cause against rfeten- detention in the civil prison of a judginent- 
tion in prison. debtor who IS liable to be arrested in pur¬ 

suance of the application, the Court may, instead of issuing a 
warrant for his arrest, issue a notice calling upon him,to appear 
before the Court on a day to be specified in the notice and show 
cause why he should not be committed to the civil prison. 

(2) TfAere appearance is not made in obedience to the notice, 
the Court shall, if the decree-holder so requires, issue a wairant 
for the arrest of the judgment-debtor. 


Discretionary power. —^'I'his rule was introduced into the Code by ActVl. 
of 1888. By the present Code the words “the payment of” have be.en added, 
and the words “ detention in the civil prison ” and “ the. civil prison ” have been 
substituted for “imprisonment” and “jailin execution of the decree ’’respectively. 
This rule applies to cases under 0. XXI. 1 .11,(5) where, in respect of decrees for 
the payment of money, the Court may order immediate execution against the 
judgment-debtor on the oral application of the decree-holder. 

Dassoo, 22 W. R. 283 (1874); Radha Gobind W. R. 307 (1871). 

V. Brojondro Chowdbry, 18 W. R. 627 (1873). (3) O’Kinealy, C. P. C., notes to sect. 264. 

(1) Court of Wards t). Oopendronatb Deo, (4) Gibbon v. Shoo Puishun Missor, 17 

13 W. R. 09 (1871). W, R. 238 (1872). 

(2) Bindobasbinoo Dossco v. Reuney, 15 (6) 0. XXI. i. 21. 
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“ The Court may.” —It has discretion to refuse execution at the same time 
ui'aiiist the person and property of the judgment-debtor.(1) It is the practice 
of the Calcutta High Court to issue notice to the party whoso arrest is sought 
in e.xecution in all cases. Even after a vesting order has Ix'en made the Court 
may under this rule direct execution by arrest and imprisonment whore, pro¬ 
tection has been refused by the Insolvent Court.(2) 

“Issue a notice.” —Notice may issue against a judgment-debtor who in 
other (‘xocution proceedings has made an Bjiplieation to be declared an 
insolvent.(3) 

38 . Every warrant for the aiTest of a judgment-debtor 

Warrant for arrest to direct tlie officer entrusted with its 

direct judgment-debtor to execution to hring him before tlie Court with 
be brought np. convenient .speed, unles,s the amount 

which he lia.s been ordei'ed fo pay, together with the interest 
thereon and the costs (if any) to which he is liable, be sooner 
paid. 

Warrant for arrest of judgment-debtor.-— Act VIII. of 1859, sect. 222. 
Kor form of warrant, sec Soluutule IV. No. 154, of former Code. The exeeuting 
olliccr is only empowered to arrest the defendant and detain him for such a 
reasonable time as is sufficient to allow of his being brought before the Court, 
and having an opportunity of applying for his discharge; the detention of a 
defendant after such reasonable time and without further authority of law is 
illegal.(4) So where a sheriffs officer of his own motion took a prisoner, in 
custody under a warrant directed to the Superintendent of the Presidency Jail, 
to the Alipore Jail and delivered her there, it was held that the imprisonment 
was unlawful aud that she was entitled to her discharge.(5) 

39 . (1) No judgment-debtor shall be arrested in execution 

, , „ of a decree unless and until the decree-holder 

pays into Court such sum as the Judge thinks 
sufficient for the subsistence of the judgment-debtor from the 
time of his arrest until he can be brought before the Court, 

(2) W/tere a judgment-debtor is committed to the civil 'prison 
in execution of a decree the Court shall fix for his subsistence 
such montlily allowance as he may be entitled to according to 
the scales fixed under section 57 ox, where no such scales have 
been fixed, as it considers sufficient with reference to the class 
to which he belongs. 

(3) The monthly allowance fixed by the Court shall be 

(1) 0. XXI. r. 21. ( 4 ) In re Shambhoo Chunde.r Haidar, 

(2) Bhasker v, Shudhar, 9 Bom. L, B. 898 Bonrko, 69 (1896). 

(1904). (6) Shamshonesaa Bogum v. Anno Love, 

(3) Uanpat v. Mabadev, 22 B. 731 (1897). 11 C. 627 (1886). 
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supplied by the party on whose application the judgment-debtor 
has been arrested by monthly payments in advance before the 
first day of each month. 

(4) The first payment s^ll be made to the proper officer 
of the Court for such portion of the current month as remains 
unexpired before the judgment-debtor is committed to the civil 
prison, and the subsequent payments (if any) shall be made to 
the officer in charge of the civil prison, 

(5) Sums disbursed by the decree-holder for the subsistence 
of the judgment-debtor in the dvil prison shall be deemed to be 
costs in the suit: 

Provided that the judgment-debtor shall not be detained 
in the civil prison or arrested on account of any sum so dis-’ 
bursed. 


Subsistence money. —This rule amalgamates scots. 339 and 340 of the 
last Code, which correspond with sects. 276 and 279 of the Code of 1859, which, 
with the exception of the first paragraph of sect. 339, were somewhat 8imilar.(]) 
An order by the Court for subsistence-allowance is necessary under the second 
clause, and the sum so fixed must be paid in advance (2) under the third clause. 
It is, of course, for the officer of the Court and not for the prisoner to see that 
the money is paid.(3) The judgment-debtor must be released on the omission 
by the person on whose application he has been detained to pay the subsistence- 
allowance. See sect. 58, clause (iv), ante. 


40 . (1) Where a judgment-debtor appears before the Comt 
Proceedings on a obedience to a notice issued under ruk .i7, 
pearanee oPjudgmem- or is brought before the Court after being 

debtor in obedience to arrested in execution of a decree for the 
notice or after arrest. , j. i .. x 

payment o/money, and it appears to the Court 

that the judgment-debtor is unable from poverty or other suffi¬ 
cient cause to pay the amount of the decree or, if that amount 
is payable by instalments, the amount of any instalment thereof, 
the Court may, upon such terms (if any) as it thinks fit, make 
an order disallowing the application for his arrest and detention, 
or directing his release, as tlie case may be. 

(2) Before making an order under sub-roZe (7), the Court 
may take into consideration any allegation of the decree-holder 
touching any of the following matters namely:— 


(1) See Aga All Khan v. Joydoyal Fer- 
eaud, Bourke, 52 (1865); Speyer v. Jansaon, 
Bourke, 28 (IS65); In re Shamboo Chunder 
Haidar, Bourke, 69 (1806); In re Thomson, 
Bourke, 421 (1865). 


(2) See Hutt v. Cornelius, 5 B. L. R. App. 
79 (1870); Haladhar Hey v. Ambika Charan 
Bose, 6 B. L. B. App, 80 (1870); In re 
Konoy IjuII Hoes, Bourke, 61 (1865). 

(3) In re Thomson, Bourke, 421 (1866). 
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(a) the decree being for a sum for which the judgment-debtor 

was bound in any fiduciary capacity to account; 

(b) the transfer, concealment or removal by the judgment- 

debtor of any part of his property after the date of 
the institution of the suit in which the decree was 
passed, or the commission by him after that date of 
any other act of bad faith in relation to his property, 
with the object'or effect of obstructing or delaying 
the decree-holder in the execution of the decree; 

(c) any undue preference given by the judgment-debtor to 

any of his other creditors ; 

{d) refusal or neglect on the 'part of the judgment-debtor to 
pay the amount of the decree or some part thereof 
when he has, or since the date of the decree has had, 
the means of paying it; 

(c) the likelihood of the judgment-debtor absconding or leaving 
the jurisdiction of the Court with the object or effect 
of obstructing or delaying the decree-holder in the execution 
of the decree. 

(3) While any of the matters mentioned in sub-rwfe [2) 
are being considered, the Court may, in its discretion, order the 
judgment-debtor to be detained in the civil prison, or leave him 
in the custody of an officer of the Court, or release him on his 
furnishing security, to the satisfaction of the Court, for his 
appearance when required by the Court. 

(4) A judgment-debtor released under this rule may be 
re-arrested. 

(5) Where the Court does not make an order under mh-rule 
(/), it shall cause the judgment-debtor to be arrested if he has 
not already been arrested and, subject to the other provisions of 
this Code, commit him to the civil prison. 

Proceedings on appearance of judgment-debtor.—Act VI. of 1888, 
sect. 4. The power to order the judgment-dehtor’a arrest is discretionary. 
The lunacy of a judgment-debtor is a good cause for disallowing an applica¬ 
tion for his an c, t (1) If no cause is shown why the decree should not be executed, 
under this rule a Court is bound to cause the arrest of the judgment-debtor at 
once.(2) A judgment-debtor who had been arrested in execution of a decree 
of a District Munsif, made an application for his release under the former 
section, and his application was granted; held that an appeal lay against the 
order granting the application.(3) 


(1) Bhanabhai e. Ohotubhai, 22 B. »B1 C. W. N. 688 (1897). 

[i897)t {3} Abdul Babiman v. Mahomed Kaaaim, 

(2) Gubboy v. Ramdoyal Chowbay, 2 21 Mad. 20 [1897). 
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“Moveable property.” —Standing crops arc not moveable property,(1) 
nor trees,(2) nor mango trees ; (3) but fruit upon trees is moveable ; (4) but as 
to the attachment of agricultural produce, see 0. XXL rr. 44 and 46. Tiled 
huts are immoveable, (6) so are machinery fixtures,(6) but stone sugar mills are 
not.(7) Thatch, especially when severed from a house, is moveable.(8) 

“ Actual seizure.” —This, it has been held, may include such constructive 
seizure as is provided by 0. XXL r. 46,(9) or the affixing of the Court seal to 
the outer door of the warehouse containing the goods to be attached, without 
breaking open the door and gaining ph)rsioal possession.(lO) Under sect. 269 
of the Code of 1882 the Local Government had power to make rules for the 
maintenance of attached live stock. 

Under the corresponding section of the previous Code, rules were made 
for Bengal,(ll) A8sam,(12) Burma,(13) Central Provinces,(14) Bombay,(16) 
Madras,(16) Punjab,(17) and the N.W.P. and Oudh (18) in regard to the 
maintenance of attached live stock. This provision has now been omitted, 
presumably biujause the High Courts have now power under Part X. to make 
rules. The efiect of this omission was recently considered by a Full Bench of 
the Madras High Court, and though it was said that the point is not free from 
doubt, it was held that until rules were framed under this Code the rules made 
under sect. 269 of the last Code were in force, even though they might be 
inconsistent with this rule.(19) The new rules framed by the High Courts 
under this Code arc collected in the Appendix. 

44 . Where the lyroferiy to be attached is- agrimllural pro- 

Attachment of agri- duce, the oMochment shall be made by affimig 
cultural produce. a qJ the Warrant of attachment ,— 

(1) I'ofaii Aiimud v, Banee Mttdhub. 24 W, (1887). 

:i94 (1876); Sadu v. Sambhu, 6 B. 592 (10) Mulfain Ohaud v. Bunk of Madras, 27 

[1882); Madayya v. Yonkata, 11 M. 193 M. 346 (1903). 

(1887)i Choda Lai v. Mulchond, 14 A. 30 (11) OalcvUa Gazette., IGth April, 1879, 

(1891). Part J., p. 366; I8th July, 1883, Part I., p. 

(2) Uiucd Ram Dftulet, 6 A. 564 (1883): 621. 

Sakharam v. Visbram, 19 B. 207 (1894). (12) Asaam Manual of Local Rulrs and 

(3) iCrishnarao v. Babaji, 24 B. 31 (1889). Ordeie, Ed. 1893, pp. 192-4. 

(4) Nasir Khan v. Kuraraat, 3 A. 168 (13) I/)wer Burma Court Manual, Ed. 1906, 

4880). j^a. 668. 

(6) Raj Chunder v. Dhurmo Chunder, 10 (14) No. 3470, dated 8th Sept., 1877, 

iY. R. 416 (1868); 2 B. L. R,, A, J. 77; Judicial 0>mmi88ioncr’s Civil Circular, 1-34. 

tattoo Meah v. Nund Ranee, 17 W. R. 309 (15) Bombay Manual of I/)cal Rules and 

1872); B. c., 8 B. L. R,, F. B., 608 ; Deno Oj-dors, Ed. 1890, Vol. I„ p. 397. 

fath Adhor v. Chunder, 4 C. W. N. 470 (16) Madras List of I^o^I Rules and 

1900); Amrita Lai v. Nibaran, 31 C. 340 Ordoxs, Ed. 1898, Vol. I., p. 195. 

1904). (17) Rules and Orders of the Civil Courts, 

(6) Millar v. Brindabun, 4 C. 948 (1879). Punjab, 2nd Ed., Vol, I., p. 2. 

(7) Hurmungal v, Athul, 4 N. W. P. H. C, (18) N. W. P. and Oudh List of Ijocal Rules 

4. 16 (1872). and Orders, Ed. 1894, rules 121 and 122. 

(8) Raj Coomar v. Pran Nath, 15 W. R. (19) In re District Munsif of Tiruvallur, 

199 (1871); 7 B. L. R. App. 41. F. B. (1914), 37 M. 17. 

(9) Toolsa Goolal v. Antouo, 11 B. 448 
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(o) where such froduce is a growing crof, on the land on which 
such crop has grown, or 

(b) where such froduce has been cut or gathered, on the 
threshi'ng-jloor or flace for treading out grain or the 
like or fodder-stack on or in which it is defosited. 

and another copy on the outer door or on some other conspicuous 
part of, the- house in which the judgment-debtor ordinarily resides 
or. With the leave of the Court, on the ouier door or on some other 
conspicuous part of the house in which he carries on business or 
personally works for gain or in which he is known to have last resided 
or carried on business or personally worked for gain; and the 
produce shall thereupon be deemed to have passed into the possession 
of the Court. 


45. (/) Where agricultural produce is attached, the Court 
Prouiaions aa io agri- make S'Uch arrangements for the custody 

cultural produce under (hereof OS it may deem sufficient and, for the 
attachment. purpose of enabling the Court, to make such 

arrangements, every application for the attachment of a growing 
crop shall specify the time at which it is likely to befit to be cut or 
gathered. 

{2) Subject to such conditions as may be imposed by the Court 
in this behalf either in the order of attachment or in any subsequent 
order, the judgment-debtor may tend, cut, gather and store the pro¬ 
duce and do any other act necessary for maturing or preserving 
it; and if the judgment-debtor fails to do all or any of such acts, 
the decree-holder may, with the permission of the Court, and subject 
to the like conditions, do all or any of them either by himself or by 
any person appointed by him in this behalf, and the costs incurred 
by the decree-holder shall be recoverable from the judgment-debtor as 
if they were included in, or formed part of, the decree. 

[S) Agricultural produce attached as a growing crop shall 
not be deemed to have ceased to he under attachment or to require 


re-attachment merely because it has been severed from the soil. 

(4) Where an order for the attachment of a growing crop has 
been made at a considerable time before the crop is likely tohefit to 
be cut or gathered, the Court may suspend the execution of the order 


for such time as it thinks fit, and may, in its discretion, make a 
further order prohibiting the removal of the crop pending the execution 
of the order of attachment. 

(5) A growing crop which from its nature does not admit of 
being stored shall not be attach^ under this rule at any time less 
than twenty days before the time at which it is likely to be fit to be 
cut or gathered. 
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Agricultural produce. —See notes to sect, 61, anie. 

M. (1) In the case of— 

^ («) a debt not secured by a nceotia])le 

Attachment ol debt, ' ' . , , •' o 

share and other property instrument, 

not In poMossion oi jj, share, in the capital of a corpora- 

judgment-debtor. ' ' ^ ^ 

tion, 

(c) other moveable property no^^ in the possession of the 
judgment-debtor, except property deposited in, "or in 
the custody of, any Court. 

the attachment shall be made by a written order prohibiting,— 
(1) in the case of the debt, the, creditor from recovering the 
debt and the debtor from making payment thereof 
until the further order of tlie Court; 

(ii) in the case of the share, the person in whose name the 
share may be standing from transferring the same or 
receiving any dividend thereon ; 

(ili) in the case of the othci' moveable property except as 
aforesaid, the pei'son in possession of the same from 
giving it over to the judgment-debtor. 

(..•') A copy of such order shall be affixed on some conspicuous 
part of the court-house, and another copy shall be sent, in the 
case of the debt, to the debtor, in the case of the share, to the 
proper officer of the corporation, and, in the case of the, other 
moveable property (except as aforesaid), to the person in possession 
of the same. 

{■>) A debtor prohibited under clause (f) of svh-rule, (1) may 
pay the amount of his debt into Court, and such payment shall 
discharge him as effectually as payment to the pai’ty entitled 
to receive the same. 

Debts, shares and other property not in possession.—Tliis rule enacts 
in different language the provisions contained in sect. 236 and partly in sect. 236 
of Act VIII. of 1859. The clause commencing “ A debtor prohibited ” was added 
by sect. 268 of Act X. of 1877. That Act also provided :—“ No aUachment under 
this se-ction shall remain in force for more than six months ; at the end of which, 
litne, if the judgment-debtor has not obeyed the decree, the property attached may be 
sold, and out of the proceeds the Court may award to the decree-holder such compensa¬ 
tion as it thinks jit, and pay the balance, if any, to the judgment-debtor on his appliea- 
tion.’’ This provision was repealed by Act XIV. of 1882, which Att also added 
three clauses affecting the salary of a public officer or the servant of a Bailway 
Company, and which matter is now dealt with by 0, XXL r. 48. The only 
other alteration made by the present Code is to substitute “ a ” for “ any public 
Company or ” and “ affixed ” for “ fveed." The term “ debt ” has been used in 
this rule in its legal sense of a debt either due or accruing due ; (1) that is, a sum 

(1) I’adinanund v. Ramaprasad, 14 C. L. J. 127 (1911). 
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of money whioli is either now payable or will become, payable in the future by 
reason of a present obligation.{l} A sum payable upon a contingency does not 
become a debt till the contingency has happened.(2) An allowance payable as an 
annuity is not a debt, and cannot be attached under this rule until it has fallen 
aue.{3) 

A Provincial Small Cause Court cannot directly attach a debt due to the 
judgment-debtor payable outside its local jurisdiction,(4) 

“ Debt not secured by a negotiable instrument,”— Includes a decree 
of a Tlevenue Court.{D) If a debt under a deed of hypothecation is intended 
to be sold alone or jointly with immoveable property in order to recover it by 
personal remedy, it should be attached under this rule ; but where the interest 
under such a deed was attached jjnder 0. XXT. r. .bl, the absence of an attach¬ 
ment under tills rule did not alfcet the right of the purcliasi'r to realize the amount 
due under it.(6) Tiie rights and interests under liis mortgage of a mortgagee 
out of po3scs.sion sliould be attached under this imle and not under sect. 274 
of the former Code and 0. XXL r. 54 of the present Code.(7) In a rcrent ease 
in t he Madras High (lourt, the elleet of the words “ debt not .secui ed by a negoti¬ 
able in.strument ” was cousidereil, and it was held that tliey are undoubtedly 
wide enough to cover a debt secured by an hypothecation bond or a simple 
mortgage, and that r. 54 of this order is not applicable to such cases, though the 
G-eneral Clauses Act and Transfer of Property Act speak of such a debt as an 
interest in immoveable, property.{8) The form of proliibitory order is given in 
the First Sehed. App. E. No. 10. If such a debt be attached a claim may he 
[ireferred by a third party and investigated under 0. XXL r. 58.(5) The 
corresponding section in the Code of 1877 provided that an attacliment under this 
rule, could not remain in force more than six months, but the property could 
then be sold. Under such section it was held that bonds wliicli would be. barred 
in tlie, mean time could not be, made available for satisfaetinn of a decree in 
I'.vecution by the Small Cause Court.(lO) 

“ Share in the capital.” —The, form of prohibitory oi-der is given iu 
the First Sehed. App. E. No. 11. 

“ Other moveable property.” —The, form of prohibitory order i.s given 
in the. First Soiled. App. E. No. 5. Money deposited as 8<.>curity for performance 
of duties of servant may be attached under this rule, subject to the employer’s 


(J) Eanchai'iin e. Ailyaiiath, 66 C. 936 
(1909); 13 t'. W 966. 

(2) Padmanund e. Hainaprasad, 14 0. L. J. 
127(1911). 

(3) Fadmannnd v. Ramaprasad, supra. 

(4) Hoasoin Ally v. Ashotosh Gangoolly, 3 
C. L. R. 30 (1878); Begg Dunlop and Co. v. 
Jagannath Marwsri, 39 C. 104 (1911). 

(6) Aulia Bibi v. Abu Jsfar, 21 A. 405 
(1899). 

(6) Sami Ayyar v. Krighnasami, 10 B. 169 
(1886). 


(7) Karim-un-neuaa v. Phul Chand, 15 A. 
134 (1893); Tarvadi v. Bai Kashi, 26 B. 305 
(1901). 

(8) Natarya lyor v. South Indian Bank of 
Tinnovclly, 37 M. 51 (1914); following 
Tarvadi Bholanath v. Bai Kashi, 26 B. 
305 (1902); not following Sami Ayyar v. 
Krishnaswami, 10 M, 160 (1887). 

(9) Chidambata v. Ramasamy, 27 M. 67 
(1903). 

(10) Nursingdas v. Tulsiram, 2 B. 558 
(1878). 
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lien, but cannot be sold, or realized until the deposit is at the disposal of the 
judgment-debtor freed from the lien.(l) 

“ Not in the possession.”—^Whenthe moveable property of the judgment- 
debtor is in the hands of a third party, the decree-holder must proceed under 
this rule. He cannot sue tlic third party,(2) but it would be otherwise if fhc 
decnte declared the decree-holder entitled to the immoveable property.(3) 

“ The creditor from recovering.”—^An attachment under this rule does 
not prevent the debtor suing for the debt,(4) but he cannot realize it.(5) 

“ Copy of such order shall he aflaxed.”—Non-compliance with this 
provision vitiates the attachment and makes it'invalid as against a subsequent 
ns8ignnifent.(6) 

“ May pay the amount of his debt into Court.”—He cannot be ordered 
to pay or to show cause why he should not pay,(7) nor can he be ordered to 
pay into Court a debt lie denies is due.(8) In Bombay, however, it has been 
held that clause (i) of this rule implies that the Court may make an order for pay¬ 
ment of the debt which the garnishee is to obey, including an order for payment 
to the judgraent-crcditor.(9) Wliere, instead of paying into Court, the debtor 
)iaid til" money to the only jK-rson who, had it been paid into Court, would have 
been entitled to withdraw it, and the payment was certified by the Court, it 
was held the payment amounted to a sufficient compliance with the former 
section.(10) Money paid into Court under the former section was held to be assets 
realized in execution under sect. 295 corre.sponding with sect. 73.(11) In the 
Calcutta High Court, after the. attachment of a debt, an order can be made giving 
liberty to the debtor to pay the amount attached into Court, and appointing a 
Receiver to sue for and realize the debt if it be not paid in within a time to be 
fixed by the order. A voluntary pa)mient by a debtor of his own choice and at 
his own risk made in a Court of inferior jurisdiction, with full knowledge of an 
attachment by a higher Court, was .held not to discharge him.(12) 

Effect of attachment.—An attaching creditor is not in the same position 
as an assignee for value without notice of a prior assignment, but stands in 
respect of prior assignments in no better position than his judgment-debtor.(13) 
An order for attachment gives the judgment-creditor certain rights in execution. 


(1) Karuthan v. Subramanya, 9 M. 203 
(1886). 

(2) Miiza Mahomed v. Widow of Salma- 
kund, 31. A. 241 (1876). 

(3) Padmanund Singh v. Chnndi Dat Jha, 
1 C. W. N. 170 (1896). 

(4) Shib Singh v. Site Ram, 13 A. 76 
(1890). 

(6) Collector of Etawah v. Beti Maharani, 
14 A. 162 (1892); s. c., 17 A. 198 (P. C. 
1894): 22 I. A. 31. 

(6) Satya Charan v. Madhub Chunder, 9 C. 
W. N. 693 (1906). 

(7) Siiiah v. Muckanachacy, 10 M. 184 


(1887). 

(8) Eishen Pertauh v. Bhowya Debya, 18 
W.R.40(1872). 

(9) Toolsa Goolal v. Antone, 11 B. 448 
(1887). 

(10) Fida Husain v. Maula Bakhsh, 21 A. 

146 (1897). *■ 

(11) Sorabji Edulji v. Govind Bamji, 16 B. 
91, p. 98 (1891); Jettha Bhlma v. Lady 
Janbai, 14 Bom. L. R. 904 (1912). 

(12) Ramasamy Udayar v. Ohakraoany, 17 
M.L.J. 488 (1907). 

(13) Megi Hansraj v. Ramji Joite, 8 B. H. 
0.169(1871), 
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If sack rights are not exercised before the presentation of a petition in insolvency 
they will not create a title so as to prevail against that of the Official Assignee 
under the vesting order.(1) Until a debtor receives a notice under this rule he is 
bound to pay his judgment-creditor, and it is no part of his duty to inquire 
whether his creditor is or is not entitled to receive the money.(2) The payment 
of a cheque given before notice of attachment cannot be stopped. (3) In England 
an order for attachment does not give the judgment-creditor a charge until it is 
served,(4) and there is no difference between the service of an order nm and of an 
order absolute.!.')) , 

47 . Where the jmferty to be attached, consists of the share 

Attachment of share OT interest of the judgmerd-debtcr in moveable 

in moveables. property belonging to him and another as 

co-owners, the attachment shall be made by a notice to the judgment- 
debtor prohibiting him from transferring the share or interest or 
charging it in any way. 

48 . (/) Where the property to be attached is the salary or 

Attachment of salary allowances of a puUic Ojficcr Of of a servant of 

omcer‘^or^^servant'’'of ® railway Company Of local authority, the Court, 
mnway °\onTpany or whether the judgment-debtor or the disbursing 
local authority. officer is OT 'ts twt wUhin the local limits of the 

Court's jurisdiction, may order that the amount shall, subject to the 
provisions of section 60, he withheld from such salary or allow¬ 
ances either in one payment or by monthly instalments as the Court 
may direct; and, upon notice of the order to such ojfficer as the 
Government may by notification in the Gazette of India or in the 
local official Gazette, as the case may be, appoint in this behalf, 
the ojfficer or other person whose duty it is to disburse such salary 
or allowances shall withhold and remit to the Court the amount due 
under the order, or the monthly instalments, as the case may be. 

{:f) Where the attachable proportion of such salary or allow¬ 
ances is already being withheld and, remitted to a Court in pursu¬ 
ance of a previous^and unsatisfied order of attachment, the officer 
appointed by the Government in this behalf shall forthwith return 
the subsequent order to the Court issuing it with a full statement 
of all the pariiculars of the existing attachment. 

(•)) Every order made lender this rule, unless it is returned 
in accordance with the provisions of sub-rule (2), shall, without 
further notice or other process, bind the Government or the railway 

(1) Kridtnasawmy v. Utficial Assignee of (1878). 

Madras, 26 M. 673 (1903). (4) In n Stanhope Silkstone Collieries Co., 

(2) Thakoor Dass v. I.uehmocpiit, T 'W.ll. II C. D. 160 (1879). 

10 (1867). (6) Hx -parte Josolyno, L. H. 8 C. D. 333. 

(3) Bhagvandas v. AbJul Husoin, 3 B 49 ■ ^ 
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company or local authority, as the case may be, while the judgment- 
deb^ is within the, local limdts to which this Code for the time 
being extends and while he is beyond those limits if he is in receipt 
of any salary or allowances payable out of His Majesty's Indian 
revenues or the funds of a railway company carrying on business 
in any part of British India or local authority in British India ; 
and the Government or the railway company or local authority, as 
the case may be, shall be liable for any sum paid in contravention 
of this rule. 

Attachment of salary, etc. —^In the Report upon the Bill it was pointed 
out that the provisions here enacted are not altogether a novelty in the histray 
of execution. Officers of the Army serving in this country, whether they do 
or do not belong to the Indian forces, arc public officers within the meaning 
of the Code. Under sect, l.bl (3) of the Army Act (44 & 45 Viet. c. 58) such 
officers were, liable to stoppage of one-half of their pay in execution of decrees, 
and such orders remained in force wherever the judgment-debtor was in India. 
When this provision was repealed as a sequel to th<! abolition of the Courts of 
Request, an addition was made to sect. 136 by the Army (Annual) Act, 1895, 
to legalize, deductions authorized by any law passed by the Governor General 
of India in Council. This provision, in view of the definition of “ public officer,"’ 
placed military and civil officers on the same footing for the purposes of attach¬ 
ment under tlie Code of Civil Procedure. Owing to the comparatively more 
frequent and rapid transfers of military officers to places at a considerable dis¬ 
tance, attention has been directed somewhat more pointedly to an inconvenience 
which, to a gi'eater or smaller extent, is experienced in connection with the various 
branches of the public services in India. A public officer, whatever the amount 
of his indebtedness, remains, by virtue of statutory exemption, in enjoyment 
of one moiety of his salary, while his creditor, by reason of the application of the 
provisions relating to local jurisdiction, must follow him from Court to Court 
all over the country with troublesome and expensive applications for transfer 
and attachment. It has, moreover, been represented that a tradesman at a 
distance ought not to be burdened with responsibility for tracing out the actual 
officer disbursing the salary; and it is possible in practice for a public servant 
qcting as his own paymaster to place the most serious obstructions in the way of 
execution. In these circumstances a reversion has been made, in substance, to 
the provisions of sect. 151, sub-sect. (3), of the Army Act, which have been 
extended to all public officers, railway servants, and servants of local authorities ; 
and the responsibility is cast on the Government, or the company or authority 
concerned, for making its arrangements for receiving notice and for efiecting 
the proper deduction. As a corollary to these provisions it is^believed that 
the order may reasonably be declared efiective, not merely while the judgment- 
debtor is in India, but while he is in receipt of emoluments from the Indian 
revenues, or from the funds of an Indian local authority, or of a Railway Company 
carrying on business in British India. 

Salary or aUowances. —This rule is new, though it partly includes the 
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(rovisions in the last thi-ee clauses of sect. 268 of Act XiV. of 1882. There is 
lO inconsistency between it and the explanation to sect, 64.(1) 

“ Within the local limits of the Court’s jurisdiction.” —Under the 
arlier CJodcs, which contained no such provision as this, it was held that a I’ro- 
■incial Small Cause Court could not directly attach the salary of a public oflicer 
.isbursed outside its jurisdiction; (2) nor that of a railway servant when not 
ctually due disbursed outside such jurisdiction.(3) This rule ]5rovides a sixxial 
ule in the case of certain judgment-debtors because r. 46 does not entitle, the 
xecution Court to attach a debt 2 iayablc by a non-resident outside, the juris- 
liotlon.(4) 

“ May order that the amount shall ... be withheld.”— -The order 
hould also 2 )rohibit the jniblic oflicer oj’ servant from receiving the amount 
if the salary attached. (5) 

49 . {I) Save an ollienaise provided by this rule, •proi)erty 

Attachment, of part- heloiu/ing to a partnership shall ml he attached 
wr$hip property. execution of a decree other than a 

leeree passed tujaiitst the firm or against the partners in the firm 
IS stteh. 

( :') The Oottrl may, on the afTplicalion oJ the holder of a decree 
ujainsl a partner, make an order charging the interest of such 
'lartner in the partnership properly and profits with payment of 
he amoiuit due under the decree, and may, by the same or a sub- 
teqmnt order, appoint a receiver of the share of such 'partner 'in 
he profits {whether already declared or accruing) and of any 
)ther trumey which may he coming to him in respect of the partner- 
hip, and direct accounts and inquiries and make an order for the 
lale of such 'interest or other orders as might have been directed or 
'node 'ij a charge had been made in favour of the decree-holder by 
inch 'partner, or as the circumstances of the case may require. 

{.>’) The other partner or 'partners shall he at liberty at any 
ime to redeem the interest charged or, in the case of a sale being 
lirected, to purchase the same. 

{4} E'oery application for an order under sub-rule (.2) shall 
)e served on the judgment-debtor and on his partners or such of 
■hem as arc within British Lndia. 

(.') Every application made by any partner of the judgment- 
lebtor under sutj-ruh (.7) shall be serv^ on the decree-holder and 
m the judgment-debtor, and on such of the other partners as do not 
bin in the application and as are within British India. 

(1) Valchand v. Masson, 14 Bom. L. R. Davies, 28 B. 198 (1903). 

i33 (1912). (4) Begg, Dunlop and Co. V. Jagoonath 

(2) Parbati v. Panchanand, 0 A. 243 (1884). Marwari, 10 C. W. N. 402 (1011); 39 C. 104. 

(3) Abdul Gafur v. Albyn, 30 V. 713 (6) Willoook e. Torroll, 3 Ex. D. 331 

1903); 7 C. W N. 821 j Sayadkhan v. (1878). 
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{(J) Service under sub-rule {4) or sub-rule {5) shall he deemed 
to be service on all the fartners, and all orders made on -such 
a/pplications shall be similarly served. 

Partnership property. —^Thissection has been introduced in consequence 
of representations that, for the protection of commercial enterprise, the rules 
relating to the attachment of any interest in partnership property should be 
assimilated to the English practice. It has been thought that, at any rate in 
the commercial centres, the time has arrived for introducing the provisions of 
sect. 23 of the Partnership Act, 1890 (53 & 54 Viet. c. 39); but how far they ore 
likely to be useful when applied to the family business forming portion of the 
joint estate of Hindus is a matter which remains to Iw seen. The enactment 
in question has, therefore, been tentatively adapted, as sub-clauses (1) to (3), 
to which sub-clauses-(4) and (5) einbodyisig the simplified procedure diiccted 
by 0. 40, rr. la and Hi of the ll'iles of the Sujireine Court, are mejely aueillary. 

50. (/) Where a decree has been passed against a firm, 
execution of dectee cj/Ccution mu-y be gtarUcd 
against firm. ogaitist any pro'prrty of the pariner- 

ship ; 

(b) against any person who has appeared in his own name 

under rule G or rule 7 of Order XXX or who has admitted 
on the pleadinys that he is, or who has been adjudged 
to be, a partner; 

(c) against any person who has been imlwidually served as 

a partner with the summons and has failed la appear : 

Provided that nothing in this sub-rule shall be deemed to limit 
or otherwise affect the 'proviswns of section 247 of the. Indian Contract 
Ad, 1872. 

(2) Where the decree-holder claims to be entitled to cause the 
decree to be executed against any person other than such a person as 
is referred to in sub-rule (Z), clauses {b) and (c), as being a partner 
in the firm, he may apply to the Court which passed the decree for 
leave, and where the liability is not disputed, such Court may grant 
such leave, or, where swh licdnlity is disputed, may order that the 
liability of such person he tried and determined in any manner in 
which any issue in a suit may be tried and determined. 

{3) Where the liability of any person has been tried, and deter¬ 
mined under sub-ride (2), the order made thereon shall have the 
same force and be subject to the same conditions as to appeal or other¬ 
wise as if it were a decree. 

{4) Save as against any property of the partnership, a decree 
against a firm shall not release, render liable or otherwise affect any 
■partner therein unless he has been served with a summons to appear 
and answer. 
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CroBB-references. —As to actions by or against partners in the name of 
he firm, see 0. XXX. rr. 1-3, supra. Action against the person trading under 
in assumed or trading name, r. 10 of same Order. Actions between co-partners', 
ixecution not to issue without leave, 0. XXX. r. 9. As to issue directed under 
,hia rule to try question of liabiHty of retiring partners, see note (1)'. 

“ Where a decree has been passed against a firm.”— Where a writ 
las been issued against a firm and served on a partner according to 0. XXX. 
'. 3, supra, judgment must be signed against the firm. It cannot he signed 
igainst one partner separately for default of appearance.(2) But it has been 
leld in England that where judgment has been recovered against the firm, the 
Dlaintiff is not confined to the remedy given by this rule hut may still bring an 
iction on the judgment against the individual members of the firm without 
iny special leave of the Court.(3) A plaintiff having obtained judgment against 
i firm cannot by subsequent service of the writ render the person served liable 
vs a partner hereunder. He must apply under this rule.(4) 

Infant partner. —^Ithas been held by the House of Lords, (5) («) that an 
nfant can be a partner in a firm ; (b) that though a partner he cannot contract 
lebts by trading, and is not therefore liable for the debts of the firm; (c) that 
,he adult partner is entitled to insist that all the assets of the partnership shall 
)e applied in payment of the liabilities of the partnership, and until this is done 
he infant partner has no claim on them ; (d) that a judgment against a firm 
containing an infant partner, and bankruptcy proceedings based upon such 
udgment, must specifically exclude the infant partner.(6) The form of judgment 
n such a case, therefore, is in England as follows ; “ Adjudged that the plaintiff 
■ecover against the defendant firm, other than A.B. an infant partner,” etc.(7) 
3n a judgment so worded, execution issues as of course on the property of the 
irm, irrespective of the question of infancy of any member thereof; and, serribk, 
3ven if the sole member of the firm were an infant, the right of the plaintiff to 
issue execution against the goods of the firm would not be affected. But no 
execution can issue against the private property of the infant partner. It would 
seem to follow from the above that an infant partner could not be served as a 
partner, though, setrthle, the firm might be served by service on him as the person 
in control of the business. It would seem also to follow that an infant partner 
Ban neither appear nor defend as a partner.(8) 

“ Execution may be granted.” —See also 0. XXX. rr. 6-8, supro, as to 
subsequent proceedings. No execution can issue against any partnership 
property exnepi on a judgment against the firm. Where a partnership was 
dissolved as to A., and afterwards an action was instituted against the firm for a 
debt contracted before the dissolution, but A. was not served with the writ and 
lad no notice of the action till after judgment, it was held that his liability must 


(1) Worcester Banking Co. v. Trotter, 3 
rimes Rep. 708. Cf. also Davis v. Andr6, 
34 Q. B. D. 698, and Davies ». Morris, 10 
Q. B. D. 430. 

(2) .lackson v. Lichfield, 8 Q. B. D. 474. 

(3) Clark v. Cullen, 9 Q. B. D. 366. ,See 
also Davies v, Morris, 10 Q. B. D. 43fi. 


(4) See O. XXX. r, 3, supra. 

(6) In Lovell v. BeauoWip, A. C. fi07 
(1894). 

(0) C(. also Harris v. Bnauehamp, 2 Q. B. 
634 (1893). 

(7) Ann. Pr., notes to 0. 48 a, r. 8. 

(8) Ann. Pr., ib. 
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be determined before the judgment could be enforced against him, and a debtor’s 
summons founded on the judgment was di8miB8ed.(l) A partner so situated 
cannot now be made liable unless he has been served with the writ.(2) But 
where there had been a dissolution under an order by consent in the Chancery 
Division, and a receiver appointed of the partnership property, and subsequently 
a judgment in the King’s Bench Division was recovered for a debt accruing 
due after dissolution, it was held that a charging order on the property of the 
firm in the hands of the receiver was valid, and could not be set aside by partners 
who had not been served with the writ.(3) Where the action is between a firm 
and one or more of its members, or between firms having one or more members 
in common, no execution can issue without an orde!.(4) Where a judgment is 
recovered by a firm suing in the firm name, and afterwards one of the partners 
dies, the surviving partner may issue execution by leave hercundir.(r)) 

“Against any property of the partnership.” —As already stated, 
execution will not issue against any partnenship property except on a judgment 
against the firm. 

“ Against any person who has appeared,” etc.— As to ofieet of cntiy 
of appearance under 0. XXX. rr. 6-8, see that rule, siijm, and respective notes 
thereto, “ They shall appear individually ” and “ Unless hi^ is a partner of the 
firm sued.” If in au action against a firm in the firm name, n partner who lias 
appeared as such dies before judgment, his estate is not liable, except so far as 
it comsists of property of the partnership.(6) 

“ Has failed to appear.” —Whore one. person is trading as a firm,execution 
cannot in Kngland is.sue against him under clause (c) of this rule, unlc.ss he has 
been individually served (either personally or by substituted service), or leave 
has been obtained under the rule.(7) As to a case where the writ is served 
first on the person in charge of the business of the firm and afterwards on a 
liartncr, sec l)elow.(8) 

“ Claims to be entitled to cause the decree to be executed.”— Tins 
does not include, a partner who has left tlie firm to the. knowledge of t he ])laintiff 
before, action brought. If he has been served with the writ- as provided by 
0. XXX. r. 3, supra, lie becomes liable under clause (6) or (c) of this rule. The 
])ro\iso to that rule is imperative, and if he has not been served with the writ 
no order can be made against him he.Tcunder.(9) Where the. Master ordered 
an issue, “ Whethk the said S.M.H. was, or had held himself out lo le, a partner.” 
and the Judge varied the issue by limiting it t o wliether the person sought to be 


(1) Bx park Young, 19 C. D. 124; and soo 
Davies ». Morris, 10 Q. B. D. 4.38. 

(2) Wigram v. Cox * O)., I Q, B. 792 
(1894). 

(3) Brand e. iSandground, 85 L. T. 617. 

(4) iSeo 0. XXX. r. 9. Of. also note, 
“ Action between partners.” 

(6) Davies v, Andrews, W. N. (84) 94; soo 
also Daniells, Oh Pr. 832. 

(0) Roe Ellis !i. Wadeson, i Q. B. 7]4(I869). 


(7) See 0. XXX. r. 10, note, “ CaHcs.” 

(8) See Aldon ii. Beokley^ Co., 25 Q. B. 
1). 543 ; 0. XXX. rr. 1-3, cited supra, note, 
“ Several services ; ” and see 0. XXX. r. 6, 
note, “ Doomed to bo served as a partner.” 
See also Baishnab Charan Saha v. Bank of 
Bengal, 19 0. L. J. 581 (1914) (servioo on 
an alleged partner who failed to appear). 

(9) Wigram v. Cox & Co., 1 Q. B, 792 
(1894). 
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made liable was a partmr at the time, the cause of action aroBC, the f!. A. 
reversed the .Judge’s order, and held that the issue, directed by the. Master was 
right.(l) 

“ Shall not release, render liable or otherwise affect.” —These and 
the, preceding and following words of the ride limit in England the operation 
of a judgment against a firm to [A) partnership property within the. juris- 
dietion ; (2) (B) the, private property of any partner who was within the juiis- 
diction when the, writ was issued and has become liable to execution under 
(rt), (h), or (c) of this rule ; {O the, private prop-rty within the jurisdiction of 
any partner who was out of the juri.sdiction when the writ was i.ssued, but who 
has become liable, to the jurisdiction of the Court, 1st, by appearing to tbe 
writ, or 2udly, by failing to appear after Jieing duly served outside the jurisdlelion, 
or having been served with the writ within the juri.sdiction and having failed to 
a])pcar. The pro.scnt rule omits reference to jurisdiction in elanse (n), and elansi' 
(J) has been simplified in the manner appearing. 

The rule in England as regards joint contract ors has bi'cn thus stated : (3) 
“ An action and a judgment against some of several joint contractors is a bar 
to subsequent proceedings against tbe remainder of them on the same con- 
tract.(4) And this holds good when the joint contractors are partners in a 
firm (.*)) sued, not in the firm name, but as individuals. A judgment ngain,st 
a firm sued in the name of the. firm is a judgment again.st all the partners in 
the firm.(f)) And even where partners are sued together by their names and 
not in the name of the firm, judgment against one is no bar to continuance of 
the action against the oth3rs.(7) But a judgment entered by consent against 
one, joint contractor, if pleaded, is a bar to further proceedings against others.(8) 
And it has been held that where one of two joint contractors gave, a cheque for 
the. amount of the joint debt, and was sued to judgment on the. dishonoured 
cheque, the action and judgment were, no bar to a subsequent action against 
the other joint contractor on the original contract.(9) Sect. 43 of the Contract 
Act alters the rule of Rnglishlaw, that all joint contractors must he sued jointly. 
The promisee may, in this country,sue any one or more of tbe joint promisors.flO) 
The applicability moreover of the principle of bar for jointness (11) in this country 
lias been the subject of considorahle discussion. It w'as considered applicable 


(1) JJavIs V. Hyman & (V)., 1 K. B. 854, 0. 

A, (ioo:b. 

(2) Of. iioU’, ' infant partner,” supa. 

(:B Ann. Pf., nolfsi to 0. 48a, r. 8. 

(4) King V. Hoarc. !!t M. & W. 494. 

(5) Konflall v. Hamilton. 4 App. Cas. 504. 
(0) Soo judgment of Lindloy, L. J., Western 

National Bank & Oo. v. T'orez, 1 Q. B., p, 314 
(1891). 

(7) Soo Ann Pr., note to 0. 48, r. 8, 
“ Joint Oontraotors,” and Weall v. James, 08 
L. T. 54. 

(8) MoLood V. Power, 2 Oh. 295 (1808); 
and ef. Munster v. Cox, 10 A^ip. Cas 080, 


cited 0. XXX. rr. C-8, mpra, and noteg 
as to “Action against firm,” and “Appear¬ 
ance by one,” etc. 

(9) Wogg-Prosaer v. Evans, 2 Q. B. lOl 
(1894); 3 Q. B. 108 (1896). 

(10) Lukmidas Khimji v. Purshotam 
Haridas, 6 B. 700, 701 (1882); though a 
defendant iniglit apply to the Court to have 
hift co-contractor added as a party: I’olloek’s 
Indian (kintract Act, p. 188. 

(11) See Hukm Clhand, Res. Jud., 734, 
where the subject is fully disemsaed; and 
Poilqct, p. 41, and p. 180, and Cunningham 
& Shepherd^s Contract Act, notes to s. 43. 
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in the cases undermentioned.ll) The Allahabad High Court,{2) however, has 
held that the effect of sect. 43 of the Contract Act being to exclude the right of a 
joint contractor to be sued along with his co-contractors, the English rule is no 
longer applicable in India ; at all events in the Mofussil. Since the passing of 
that Act a judgment obtained against some only of the joint contractors, and 
remaining unsatisfied, is no bar to a second suit on the contract against the other 
joint contractor8.(3) 


Unless summons has been served.—^Pcrtners carrying on business within 
the jurisdiction may bo sued in the name of the firm (0. XXX. r. 1): service 
within the jurisdiction is to be deemed good service on the firm whether any 
members are out of the jurisdiction or not (ib. 2, 3). 


51. Where the property is a negotiable instrument not 
Attachment of nego- deposited in a Court, nor in the custody of a 
tlabie Instruments. public officer, the attachment shall be made 
by actual seizure, and the instrument shall be brought into Court 
and held subject to further orders of the Court. 


52. Wlrere the property to he attached is in the custody 
Attachment of pro- ^^7 Court or public officer, the attachment 
perfr in custody of shall be made by a notice to such Court or 
Court or pu6/;c oincer. officer, requesting that such property, and 

any interest or dividend becoming payable thereon, may be held 
subject to the further orders of the Court from which the notice 
is issued: 

Provided that, where such property is in the custody of a 
Court, any question of title or priority arising between the decree- 
holder and any other person, not being the judgment-debtor, 
claiming to be interested in such property by virtue of any 
assignment, attachment or otherwise, shall be determined by 
such Court. 


Property in Court’s custody.— This rule corresponds with sect. 237 of 
Act VIII. of 1869, save that in such section the property in deposit was described 
as property which “ shall consist of money, or any security.” It is similar to sect. 
272 of the Codes of 1877 and 1882, save for the slight verbal alterations indicated 
in italics. The rule does not apply to a case where the property sought to be 
attached has, under the decree being executed, been declared the property of 

(1) Hemendro t!(iomarMulIick 0 . Rajondro I’rasad v. Bamehandra Ban, 26 A. 67 
Lall MoonshoB, .3 (!. 353 (1878 ); Gtirusami (I!)02). 

Chotti V. Samurti Chotti, 6 M. 37 (1881); (3) Sir P. Pollock, in his Indian Contract 

Luckmidas Khimji v. Purshotam Haridas, Act, p. 187, exprossc.'i an opinion in the same 
.supra; I.aksbmiahankar V. Vishnuram, 24 B, sense, but states that until it has been 
77 (1899). adopted by the other High Courts or con- 

(2) Muhammad Askar! u. Badlie.Bam firmed by the Privy Council tlio point must 
Singh, 22 A. 307 (1900); and see Mathura be regarded as open. 
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(iecree-holder.(l) The form of attachment is given in the First Schcd. App. E. 
No. 7. 

“Where the property.” —This does not include the life interest of a 
beneficiary in a trust estate in the hands of the Official Trustee.(2) 

“ In the custody, of.” —^This means actual custody,(3) and not in anticipa¬ 
tion of property coming into custody.(4) If it be in the custody of a Keceiver 
appointed by Court, sanction to attach must first be obtained from the Court, 
and will only be granted on such terms as would ensure equality between the 
creditors ; (5) such an attachment without sanction will not be rccognizcd.(6) 
Letters containing money addressed to the judgment-debtor can be attached in 
the hands of the Post Office.(7) The Official Trustee is a public officcr.(8) 

“ Shall be made by a notice.” —k Court has no discretion to refuse an 
application for attachment under this rule.(9) A notice sent to a Court is 
sufficient to make an effectual attachment of moveables in its hands even though 
the Court refuse to receive it.(10) 

“ May be held subject to the further orders.”^ —A Collector in whose 
hands moneys are attached cannot pay iiway the same, without orders of the 
attaching C!ourt.(ll) 

“ In the custody of a Court.”—The second clause does not cover the 
custody of a. Collector, and no determination of any question can be made.(12) 

^ A 

“ Any question of title or priority.” —Where one Court attaches and 
then makes an order directing another Court to pay'oertain moneys to A and 
before payment the amount is attached by B, the second Court has ceased to 
have a disposing power over the money, and cannot try any question of title 
or priority.(13) A and B obtained a decree against X and Y. Z obtained a 
decree against A and B for a lesser sum and attached the first decree, whereupon 
A and B paid the money into Court and alleged Z’s decree was really that of X, 
it was held that, though such allegations had not been raised in Z's suit, it could 
be raised in execution and, on its being substantiated, that A and B were entitled 
to enforce for the purpose of satisfying their decree any claim that X could have 
done, and Z’s claim to the money in Court was disallowcd.(14) 


(1) Putlinanund v. Chundi Dat Jlia, 1 C. 
W. N. 170 (1896). 

(2) Abdul Lateef v. Doutre, '12 M. 260 
(1889). 

(.8) Muttukariippan c Muttuiamalinga, 7 
M. 47 (1883). 

(4) Tulaji Fatesing v. Balabhai, 22 B. 39 
(1896); followed in Padmanund v. Rama- 
prasad, 16 C. W. N. 14 (1011) j 14 (!. L. J. 
127. 

(6) J. Klian r. Alii Mahomed, 16 B. 677 
(1892). 

(6) Mahommod Zohiiniddeen v. Mahomed 
Noorooddeen, 21 C. 86 (1893). 

(7) Narasinihulu v. Adiapph, 13 M. 242 


(1890). 

(8) AMul Lateef v. Doutre, 12 M. 260 
(1889), 

(9) Noor Johan v. Mashitty, 8 C. L. R. 17 
(1880). 

(10) John Tiel & Co. v. Ahdool Hye, 19 
W. R. 37 (1872). 

(11) Saefollah V. Luehmeeput, 13 W. R. 68 
(1870). 

(12) In matter of Brojonath Mitter, 13 
W. B. 301 (1870). 

(13) Gopoo Nath v, Aehcha Biboe, 7 0.' 
663 (1881). 

(14) Atchayya c. Bangarayya, 16 M. 117 
(1892). 
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“ Shall be determined by such-Court.”— That is, the Comt in whose 
custody the property is. Thus, where such Court is the Small Cause Court 
and an attachment is made under this rule hy the High Court, the Small Cause 
Court i.s .still the Court to adjudicate on questions raised by a claimant.(l) The 
mode of investigating is provided for in 0. XXI. rr. 58-63.(2) A suit, it has been 
held, lay to set aside an order made under the former section.(2) 

53. (1) W}iere the property to he attached is a decree, either 

Attachment of decrees. of money or for sale in enforce¬ 

ment of a mortgage or charge, the attachment 

sJiall be made,— 

(a) if the decrees were passed hy the same Court, then by 
order of such Court, and, 

(h) if the decree sougU to he attached was passed by another 
Court, then by the issue to such other Court of a 
notice hy the Court wluch passed the decree sought 
to be executed, requesting such other Court to stay 
the execution of its decree unless and until— 

(i) the Court which passed the decree sought to be 

executed cancels the notice, or 

(ii) the holder of the decree sought to be executed or 

his judgmeni-debtor applies to the Court receiving 
such notice to execute its own decree. 

(2) Where a Court makes an order under clause (a) of sub- 
rule (1), or receives an application under sub-head (ii) of cla,use (h) 
of the said suh-rnle, it shall, on, the application of the creditor who 
has attached the decree or his judgment-debtor, proceed to execute 
the attached decree and apply the net proceeds in sati.sfaction of 
the decree .sought to be executed. 

(.3) The, holder of a decree sought to he executed hy the attach¬ 
ment of another decree of the nature specified in suh-rule (1) shall 
he deemed to he the representat,im of the holder of the attached decree 
and to he entitled to execute such attached decree in any manner 
lawful for the holder thereof. 

(4) Where the property to he attached in the execution of a 
decree is a decree other than a decree of the nature referred to in 
suh-rule (1), the attachment shall be made, by a notice hy the 
Court which passed the decree sought to be executed, to the 
holder of the decree sought to be attached, prohibiting him 
from transferring or charging the same in any way; and, where 
such decree has been passed by any other Court, also by sending 
to such other Court a notice to abstain from executing the decree 


(I) .loynarayan Meglimj «. Ismail Kiiri- (2) Tiktim .Singh v. Shno Earn, 19 0. 28fi 
inali, 19B. 7]0(1896). . (J891). 
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sought to be attached until such notice is cancelled by the Court 
from which it was sent. 

(5) The holder of a decree attached under this rule shall 
give the Court executing the decree such information and aid as 
may reasonably be required. 

(6) On the ajyplication of the holder of a decree sought to he 
executed by the attachment of another decree, the Court making an 
order of attachment under this rule shall give notice of such 
order to the judgment-debtor bound by the decree attached; and no 
payment or adjustment of the attachd decree made by the judgment- 
debtor in contravention of such order after receipt of notice thereof, 
either through the Court or otherwise, shall be recognized by any 
Court so long as the attachment remains in force. 

Attachment of decrees. —Tliisrule corresponds with sect. 273 of Acts X. 
of liH77 and XIV. of 1882, though the arrangement has been altered. The 
tliird and sixth clauses are new. The particular procedure hy this rule in the 
previous Code was oonfined to money decrees. A money decree cannot be 
sold.(l) Under the Code of 1859, however, a decree for money could be sold.(2) 
A decree for dissolution of partnership can be regarded as a money deeree and 
cannot b^8o]d.(.3^ But a decree declaring a person entitled t.o recover possession 
of immoveable property with mesne profits is not a decree for money; (4) nor 
was a decree on a mortgage,(5) and it could be sold; (6) so also might a deeree 
for redemption.(7) Under the present Code the jirooedure in regard to the 
attachiuPTit and realization of a decree for sale in-enforecnient of a mortgage or 
charge is r(gulate.d by this rule.(8) This rule applies to cases of attachment 
Ix'forc. judgment.(9) 

Clause (a).- Under the wording of the first elausc of sect. 273 of Act X. 
of 1877, which ran, “ If the, properly be a decree, for money passed hy the Court 
wlrieh passed the decree smight to he executed, the Mmhmeni shall be made by an order 
of the Court,” etc., ii. was held that this also aprplied to cases where the decrees 
were passed by different Courts but were Ixiing exteuted by one Court.(10) 


(1) Uopal Nanasiict v. Joharimal, IG B. 622 
(]89]); tiultan Kiiar v. Gulzari Lai, 2 A. 290 
(1879); Tiruveng,'. I. ti, Vythilinga, 6 M. 418 
(1883); Jotimiro Nalli Dwarka Nath, 20 C. 
.111(1891). 

(2) Oolam Iiulro Cliand, 16 W. R. 34 
(1871); 7B. L. R. 318. 

(3) Sidlingappa ti. Bhankarappa, 27 B. 660 
(1903). 

(4) Va.sudeva v. Narayann, 24 M, 341 
(1900). 

(6) Baij Nath Ir)hca ». Binoyendra Nath 
Palit, 0 0. W. N. 6 (1901); Jogendra v. 
1 firanyakumar, 2 C. L. J. 499 (1904); 


Macnaghton v. Surja Proaad, 4 C. W. N. 
xxxT. (1899); Delhi & London Bank v. 
Partab Singh, 28 A. 771 (1900). 

(0) Jogendm v, Hiranyakumar, 2 0. L. J. 
499 (1904). 

(7) Naigar Ximapa v. Bbaskar, 10 B. 444 
(1888). 

(8) Kuppusami v. Snhbaraya, 22 M, L. J. 
101 (1911). 

(9) Venkayya v. Jjakahmiah, 22 M. L. J. 
394 (1912). 

(10) Sultan Knar e. Gulzari I.*!, 2 A. 290 
(1879). 
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Clause (b), “ Passed by another Court.” —This does hot include a 
Jecree for money passed by a Revenue Court.(l) The other Court on receiving 
the order is bound to comply therewith, and is debarred from proceeding with the 
sxecution unless the bar is removed in one of the ways specified in the section, 
and a sale notwithstanding the order attaching the decree is invalid.(2) 

“ Shall.. . proceed to execute.” —^The Court has no power after receipt 
of notice to sanction an adjustment; (3) nor can it return the notice to the Court 
which sent it as the amount for which the attadhment was issued was not stated, 
and then proceed to execute its own decree. The Court on receiving the notice 
is bound to comply with it. (4) 

Sub-rule (4). —This refers to decrees other than money decrees; (5) and 
under the previous Code, where the wording of this clause ran, “ In the case of 
all other decrees,” it was held to include decrees for redemption,(6) and decrees 
for sale of immoveable property under sect. 88 of the Transfer of Property Act.(7) 
The present rule, however, excludes decrees for sale in enforcement of a mortgage 
or charge as well as decrees for the payment of money from the operation of this 
clause. When “ the Court which passed the decree ” attaches its own decree, 
it may execute such decree on the application of the attaching creditor.(8) In 
the previous Code this clause concluded with the words, “ Every Court receiving 
such notice shall give effect to the same until it is so cancelled ’’; that is, to 
abstain from executing the decree. The Court receiving the notice cannot 
substitute in the record of the decree being attached the judgment-cr'editor for 
the judgment-debtor in the decree being executed.(9) 

54 . (Z) Where the property is immoveable, the attach- 
Attaohment of im- ment shall be made by an order prohibiting 
moveable property. ^]je judgment-debtor from transferring or 
charging the property in any way, and all persons from taking 
any benefit from such transfer or charge. 

(;iZ) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other customary 
mode, and a copy of the order shall be affixed on a conspicuous 


(1) Aulia Bibi v. Abu Jafar, 21 A. 406 
(1899). 

(2) Manik Lai Seal v. Banamali Morkoyoe, 
32 C. 1104 (1906); s. c., 10 C. W. N. 193. 

(3) QppalNanaehetv. Joharimal, 16B. 622 
(1891), 

(4) Manik Lai iSoal v. Banamali, 32 C. 1104 
(1906); 10 C. W. N. 103 ; 3 C. L. J. 27. It 
wan said by Maclean, C.J., in Adhar v. 
Lai Mohun, 24 C. 778 (1897) (under the last 
Code), that attachment of a decree did not 
prevent a holder from ejociiting it; but the 
Madras High Court has held that the only 
person competent to execute is the attaching 
creditor, who will be liable in damages if he 


allows the decree to bo barred by limitation 
T. Unni Koya v. A. P. Umnia, 36 M. 022 
(1911). 

(6) Sultan Kuar v. Oulzari Lai, 2 A. 290 
(1879). 

(6) Naigar Tiroapa v. Bhaskar, 10 B. 444 - 

(188G). * 

(7) Delhi A Ix>ndon Bank v. Fartap Singh, 
28 A. 771 (1906) i 3 A. L. J. 686 (F. B.). 

(8) Peary Mohun v. Romegh Chunder, 16 
C. 371 (1888); Rangassmi v. Feriasami, 17 
M. 58 (1893), 

(9) Barbrna Din v, Baji lal, 20 A. 91 
(19*1). 
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.part of tlie property and then wpon n compicmus fart of the 
court-house, and also, where the property is land paying revenue 
to the Government, in the office of the Collector of the district 
in which the land is situate. 


Mode of attachment of immoveable property.— The fiist clause of 
the present rule corresponds with sect. 235 of Act VIII. of 1869, the wording 
being practically the same. The present form was adopted by sect. 271 of 
Act X. of 1877, save that tlic v?ords “taking any beneJH frvm such transfer or 
charge ’’ have been substituted for “ receiving the same from him by purchase, 
gift, or otiicrwise.'’ The remaining clause corresponds with portions of sect. 239 
of Act VIII. of 1859. in that section the words were “ the mitten order shall be 
read out.” This was altered by sect. 274 of Act X. of 1877 to “ the order shall be 
proclaimed,” which Act added the A'ords “by beat of drum or other customary 
mode” and “paying revenue to Government.” Certain verbal alterations have 
been made as shown in italics. 

“ Where the property is immoveable.” —^Decrees for money charged on 
land are immoveable jiroperty.(l) A deeree for redemption cannot be attached 
under tliis rule, but under 0. XXL r. 53.(2) A debt secured by mortgage of. 
immoveable property should be attached under this rule and not under 0. 
XXI. r. 46 ; (3) later cases have, however, held that such a debt, o.specially if 
the mortgagee is not in possession, is not immoveable ])ropc]'ty, and need not 
be attached under this rule ; (4) at most omission to attach under this rule is 
an iiTegularity.(5) 

It has been recently held that in the ease of a purely usufructuary jnorlgago, 
where there is no debt xiayable by the mortgagor, the juocedure should bo by 
attachment (under this rule) of the interest in immoveable i)roperty.(6) An 
attachment is not necessary in execution of a mortgage decree, where, the decree 
(iontains a direction for sale.(7) When this point was raised before the Privy 
Council they would not go into it, and held a sale, without attachment, in 
execution was good on the ground that the properties had been attached under a 
juevious decree arising out of the same mortgage transaction.(8) The sale of a 
mortgage debt, in execution of a decree, carries with it the security without 


(1) Appasami v. Scott, i) M. 6 (1884} j Sami 
V. Krisbiiafiami, 10 M. 109 (1880); Bhawani 
V. Uulab Bai, 1 A. 348 (1877); but aoo Abdul 
Majid V. Muhammad Faizulla, 13 A. 89 
(1890). 

(2) Naigur Timapa v. Bhaskar, 10 B. 444 
(1880). 

(3) Sriuath Dutt t'. Gopal Chundra, 9 C. 
fill (1883). 

(4) Debendro Kumar t>. Bup Ball, 12 C. 
640 (1880); Kasinath v. Sadasiv, 20 C. 805 
(1893); Karim-un-nissa v. Phul Chand, 16 A. 
134 (1893); Nataraya Iyer v. South Indian 
Bank of Tinuevelly, 37 M. 61 (1914); 22 M. 
L, J. 106 (1911) i Tarvadi Bholanath v. 


Bai Kashi, 20 B. 306 (1902); Abdul Majid v. 
Muhammad Faizulla, 13 A. 89 (1890); 
Baijnath Lohoa v. Binoyundra Nath Falit, 
0 C. W. N. 5 (1901).; Baldoo Danrup v. 
Bamchandra Balvant, 19 B. 121 (1896); 
Msnivappa Naik v. Subrahmsniya Ayyar, 
18 M, 437 (1806). 

(6) Mnniappa u. Subramania, 18 M. 437 
(1894). 

(6) ManUal v. Motibhai, 36 B. 288 (1911). 

(7) Dayschand v. Hemchand, 4 B. 616 
(1880). 

(8) Dusibai v. Lahvardas, 15 B. 222 (1891 
P. C.): 18 LA. 22. 
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attaching the mortgaged property under thia lule.(l) The equity of redemption 
of a mortgagor ean be attached under this rule, the attachment being by order 
prohibiting the j udgment-debtor from dealing with it in any way and all persons 
from receiving it, such order being proclaimed and notified as therein direotcd.(2) 
The execution of mortgage decrees are now governed by 0. XXXIV., but prior 
to the present Code they were governed by the rules made under the Transfer 
3f Property Act in Bengal and A88am.(3) The life interest of a Hindu widow 
under her husband’s will in the income of his immoveable estate is immoveable 
property and is attachable.(4) <i 

“ By an order prohibiting.” —This should be the procedure where the 
property sought to be attached is a factory in the possession of a prior mort- 
'agee, and not by putting peons in possession.(6) The prohibitory order does 
lot have the effect of dispossessing the iudgmont-debtor.(6) For form of 
prohibitory order, see the First Sched. App. E. No. 8. 

“ The property.” —Where an attachment was made of the debtor’s share 
without specifying the share, it was held only to cover the share and not the. 
whole property.(7) 

“ Proclaimed.” —Omission of the beat of drum was held to be a material 
rregularity, and the sale was cancelled.(8) Objections as to irregularities in 
tJio proclamation cannot be taken on appeal to the P.C. for the first time.(9) ’ 


55. Wlm't — 

Fcinoual of attachment 
liter satlslactlon of 
leeree. 


(«) tlie amount decreed witli costs and 
all charges and expenses resulting 
from the attachment of any pro¬ 


perty are paid into Court, or 

{h) satisfaction of the decree is otherwise made through the 
Court or certified to the Court, or 
(c) the decree is set aside or reversed, 
the attachment shall he deemed to he withdrawn, and,, in the 


wse of immoveable froferty, the withdrawal shall, if the judgment- 
debtor so desires, he prodaimed at his expense, and a copy of the 
proclamation shall he affixed in the manner prescribed hy the last 
oreceding rule. 


Removal of attachment.— This rule corresponds with sect. 245 of 
let VIII. of 1859, and down to the words “ olherwiie made ” was practically as it 


(1) Baldeo Dhanrup v. Ramohandra, 19 
i. 121 (1893). 

(2) Parashram v. Govind Ganesh, 21 B. 
!26 (1896). 

(3) Oakutta GtoieHe, Pt. I., p. 414, dated 
.3th April, 1892; Aamm Gazette, Pt. III., 
). 272, dated lath April, 1892. 

(4) Nath Kerra ». Dhunbpiji, 23 B. 1 
[1898). 


(6) Mudhun Mohun v. Gokij Doss, 19 Moo. 
L A. 663, p. 671. 

(6) Marayanrav v. Balkriahna, 4 B. 629 
(1880). 

(7) SuToop Narain v. Bam Tahul, 18 W. E. 
106(1872). 

(8) Triiubak v. Nana, 10 B. 604 (1886). 

(9) Bamkrisbna v. Sarfiinnissa, 6 0. 129 
(P. C, 1880); 7 I. A. 167. 
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now stands. It then continued “ an order shall he issued for.the wiihdrau'al oj the 
aUachment; and if the defendant shall desire il and shall deposit in Court a 
sum sufficient to cover the expense, the order shall he proclaimed or intimated in the 
same manner as hereinbefore prescribed for the proclamation cr intimation of the 
attachment; an^ such steps shall be taken as may he necessa/ry for staying further 
proceedings in execution of the decree.” This was repealed by sect. 276 of Act X. 
of 1877, which concluded with the words “ an order shall he issued on the applica 
tion of any person interested in the property for the withdrawal of the attachment.” 
h'or this has been substituted the last clause in italics by the present Code, 
which also added the words in italics in clause (6). But where property has 
been attached, an order dismissing an application for execution but not specifi¬ 
cally withdrawing the attachment or declaring the decree incapable of execution, 
did not, it was held, raise the attachment. If on appeal such order were set 
a.side the decree-holder was entitled to the full benefit of his attachment.(1) 
The striking off of execution proceedings from the file of a Court did not, it was 
held, interfere with the continuance of an attachment.(2) A sale in pursuance 
of an attachment being set aside docs not displace the attachment; (3) nor does 
the death of the judgment-debtor,(4) even though he be a Mitakshara coparcener 
and his interest in the property attached passed to the sm'viving coparceners.(5) 
An attachment nine years old in execution of a decree twelve years old in the 
absence of other information must, it was held, be assumed to have been 
rcinoved.(6) Sec, however, now as to striking off on default of prosecution of 
execution proceedings the notes to r. 57, -post. Sums paid into Court under this 
rule are not assets within the meaning of sect. 73.(7) 

56. Where the property attached is current coin or currency | 

Order for a ment of Court may, at any time during the 

coin or currency notM continuance of the attachment, direct that 
to party entitled under pQjjj qj. notes, or a part thereof sufficient 

to satisfy the decree, be paid over to the 
party entitled under the decree to receive the same. 

57. Where any froferty has been attached in execution of 
Determination of at- « decree but by reoson of the decree-Jiolder’s 

tachment. default the Court is unable to proceed further 

with the application for executiem, it shall either dismiss the appli¬ 
cation or for any sufficient reason adjourn the proceedings to a 
future date. Upon the dismissal of such application the attachment 
shall cease. 


(1) Bank oi Upper India t>. Shco Prasad, 19 (1889). 

A. 482 (1897); Qolam Yaheya 0 . Sham Soon- ( 6 ) Beni Petshad i*. Parbati, 20 C. 896 

duree, 12 W. R. 142 (1809). (1892). 

(2) SyudNadiro. PearooThovildarinee, 14 ( 0 ) Gooujessur v. Luchmee, 20 W. R. 418 

B. L. R. 426 note. (1873). 

(3) Gossain ilimraj V. Deen Dyal, 20 W. R. (7) Sorabji Coovarji v. Kala Raghunath 

20 (1873). 30 B. 156 (1911). 

(4) Sheo Forehad v. Bira Lai, 12 A. 440 
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“ Decree-holders’ default.” —^It was pointed out (1) that the list Code 
did not contain anything like a complete procedure for proceedings in execution. 
It did not suggest what procedure should be adopted in cases analogous to those 
which might occur during the hearing of a suit and which were provided for by 
Chapter XIII. of that Code. Further, it was clear, both fronj^the Code itself 
and from the provisions of the Limitation Act, that the Legislature contemplated 
that there might be a succession of applications for exeoution.{2) Where final 
orders adjudicating upon the right to have execution have been made, the 
principle of res judicata is applicable {see scot. 11) (3) But under the former 
practice an application for execution might be made but might not be proceeded 
with. The Code did not prohibit an application for execution where a former 
application to that effect had been withdrawn without liberty to present a fresh 
oiic.(4) Nor, as stated, did it provide for cases where the application could not 
prowed for default of the decree-holder. In such cases a practice arose, with the 
object of disencumbering the files of the Court, of “ striking off ” applications. 
It was frequently pouited out that this practice was not justified by the Code,(5) 
and that there were (apart from the question of adjournment) only two ways 
of judicially disposing of any apjdication, that is, by granting or dismissing it 
in whole or in part.(6) The effect of an order “ striking off ” was dise.ussed in 
numerous eases. An attachment was not necessarily at an end because the 
exccutiou-easo was struck off the file. The effect of such an order depended on 
the eireumstanccs of the ease.(7) There was no general rule as to the effect of 
striking off an execution-case from the file.(8) Such an order did not necessarily 
put ail end to the attachment, and it was conqietent for the Court to make such 
an order and at the same time continue the attachmont.(&) It was open to the 
decree-holder to revive the cxeeution-proceedings and continue it from the 
point where it had previously stopped.(10) Where by a mistake of the Court 


(1) See Edge, C.J., in Dhonkal Singh v. 
Pbakkar Singh, 15 A. 84 (1893), at p. 94. 

(2) Thakur Pershad v. Sheikh Fakir-utlah, 
22 I. A. 44. 50 (1894). 

(3) Earn Kirpal Shuknl v. Rup Kuari, J11. 
A. 37 (1883); followed in Subba Chariar v. 
Muthuvoeran Pillai, 3() -M. 553 (1912). 

(4) Thakur Pershad v. Sheikh Fakir-idlah, 
221. A. 44, 60 (1894). 

(6) Dhonkal Singh v. Phakkar Singh, 16 
A. 84 (1893), at p. 96; Baroda Sundari v. 
Fergusson, II C. L. R. 17 (1882); Biswa 
Sonan v. Binanda Chundor, 10 C. 418 (1884), 
and eases eited, post. 

(6) Dhonkal Singh v. Phakkar Singh, supra 
at pp, 94, 95. 

(7) Zahuran c. Tayler, 2 B. L. R. 86, 92 
(1868); Srinivasa Sastrial v. Sami Ran, 17 
M. 180, 182 (1893); Chintaman Damodar v. 
Balshastri, 16 B. 294 (1891). 

(8) Mehunt Bhugwan Das r. Khottcr Moni 
Dassi, 1 C. W. N. 617 (1896). 

(9) Peary Lall Sinha v, Chaudi Cliarau 


Sinha, 11 C. W. N. 163 (1906) but see Itam 
Newaz v. Ram Charan, 18 A. 49 (1895). 

(10) Peary Lall Sinha v. Chandi (lharan 
Sinha, 11 C. W. N. 163 (1900); Shaikh 
Kumaruddin v. Jawahir Lai, 321. A. 102; 9 
C. W. N. 601 (1905); and sec generally as to 
the effect of striking off an execution-case. 
Rajah Muhesh Narain v. Kishanund Misr, 9 
M. I. A. 328, at p. 337 (1862); Bagram v. 
Wise, 1 B. L. R. 91 (1868), F. B.; Puddomo- 
nce Dossee v. Roy Mothboranath, 12 B. L. R. 
411 (1873) P. C. [it may bo presumed that an 
execution long neglected and finally struck 
off has ceased to bo operative, and in that case 
a judgment-creditor’s title rgll only date from 
any subsequent attachment which he may 
obtain. Diet, in Maharanee Indurjeot Kooer 
V. Luchmun Singh, 24 W. R. 66 (1875)]; 
Jliatu Sahn v. Bamacharan Lai, 3 B. L. R. 
app. 88 (1869) [if property is once attached 
the attachment will subsist if not expressly 
abandoned until an order is issued fur its with¬ 
drawal, even though no further stops an 
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an application for execution against attached property was dismissed, but there 
was no order removing the attachment, and the decree-holder obtained a review, 
and the executing Court was directed to proceed, it was held that the attach¬ 
ment subsisted as against a sale made by the judgment-debtor previous to the 
rcview.(l) 

The “ striking-ofi ” or shelving of an execution application thus admitted 
of different interpretations aceording to the circumstances. It might have 
the effect of killing the particular application without any adjudication on 
the merits. So if such an order was passed in consequence of some default of 
applicant not going to the merits of his right to have satisfaction of his decree 
i^e.g. default in appearance ; failure to pay process fees, or to put in copies of 
papers called for, etc.), in such cases though the order might put an end to the 
particular application in which it was passed, it did not bar a subsequent applica¬ 
tion for execution if it were made within the period of limitation. (2) Further, 
as sect. 158 of the Code of 1882 did not apply to execution-proceedings, there 
was no statutory provision for cases of dJcree-holder’s default.(3) If, on the 
other hand, such an order was passed on the merits of the application, e.g. by 
a finding that the decree had been satisfied or that execution was barred by some 
previous order which would operate as res judicata, then so far a.s the Court 
executing the decree was concerned, the application was taken to have been 
finally disposed of in a manner adverse to applicant’s right to have the decree 
executed, and no further application for execution could be entertained unless 
in pursuance of a successful appeal. (4) In these cases the effect of the order was 
to render the decree dead and incapable of execution or further execution. 

lurther, as pointed out by Fdge, C.J., in the case cited,(5) it is necessary 


taken on tho attauluuent within a reason¬ 
able period]; Sheikh Golam t>. Mt. Shama 
Suudari, 3 B. L. R. 134 (1869) [more striking 
off does not release attachment]; Binds 
Biboe V. Lalla Gopcc Nath, 14 B. L. R. 323 
(1874) [striking off in this case cxtmguishcd 
attachment]; Chamun Lall v. Domun Loll, 
9 W. R. 205 (1867); Syud Nadir Hussein v. 
Pearoo Thovildarinoo, 14 B. L. R. 425 n. 
(1873) [striking off affects only tho files of 
tho Court, and application for sale not 
attachment]; Baioda Sundari v, Fergusson, 
11 C. L. R. 17 (1882) [striking off is not in 
accordaneo with tho t ode, but for eonveni- 
oucc of Coui't]; Biswii Sonan v. Binauda 
Chundcr, 10 0. 416 (1884) [proper cause is 
not to strike off but to dismiss; a case 
so dismissed may bo restored]; Surdbaruo 
Lull V. Girindar Chundor, 1 0. L. R. 475 
(1877); Mungal Pershad Diohit v. Grija 
Kant Lahiri, 8 C. 51 (1881); Syam Singh v. 
Baidya Nath Rai, 13 C. L. R. 176 (1883); 
Soondur Singh v. Bohooria Alum, 24 W. R. 
36 (1875); Gungagotti Pal v. Ram Sunder 
Dut, 8 0. L. R. 160 (1881) [attachment hold 


removed]; Rangasami v. Periasami, 17 M. 58 
(1893); Raghubans Gir v. Sheosaran Gir, 6 
A. 243 (1882); Vonkatrav Bapu v, Bijesiug 
Vithalsmg, 10 B. 108 (1885); Lakshmi v. 
Atohanna, 15 M. 240 (1891) [a decree-holder 
whose application is struck off for failure 
to pay process-fees may apply again]; 
Dhonkal Singh v. Phakkar Singh, 15 A. 84 
(1893); Jitnial v. Jivala Prasad, 21 A. 166 
(1898) [struck off because applioation infruc- 
tuous]; Ram Newaz v. Ram Oharan, 18 A. 49 
(1895) [order striking off and maintaining 
attachment illegal]; Rattanji v. Hari Har 
Dat, 12 A. 243 (1895) [appeal from order 
striking off]. Krishna Subudhi v. Janaki 
Ram, 19 C. L. J. 348 (1914) (attauhment 
terminable by order of dismissal). 

(1) Aziz Bakhsh v. Kaniz Fatima, 34 
A. 490 (1912). 

(2) Dhonkal Singh v. Phakkar Singh, 15 
A. 84 (1893), at p. 103; Maudhyan Sheikiya 
». Badram Dalni, 17 0. W. N. 204 (1912). 

(3) Ib., at p. 93. 

(4) lb., at pp. 102,103. 

(6) Ib,, at p. 86. 
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that the Com'ts should have power to dispose of applioationa for exi ' Ution when 
the parties fail to appear or when a party to whom time has been gii iited 1 o do a 
particular act iiecessaiy to the progress of the application fails to do so. 

This rule Is apparently designed to cure this defect. 

It was said in the, statement of Objects and Ileasons of the hist Bill that 
the necessity for some definite procedure in these matters w'as generally admitted, 
and one of the principal objects of the di'aft suggested was to pn vent delay 
and uncertainty by compelling creditors to put the Court in a position to proceed 
until their claims were satisfied and by prescribing more clearly what classes 
of orders operated as a bar to applications and objections. No doubt a decree- 
holder who has from time to time to trace and identify his judgment-debtor’s 
property cannot be expected to prosecute the execution-proceedings with the 
regularity and continuity exigible in a suit. At the same time the former prac¬ 
tice, by encouraging the decree-holder to drop successive applications without 
informing the Comt, tended to throw proceedings into confusion and uncertainty 
and encumbered the. files of the Court. It was, moreover, apprehended that the 
want of any inducement to press on the execution to a conclusion resulted in the 
practice of merely keeping alive the decree with the object of harassing the 
judgment-debtor by allowing interest and costs to accumulate.(1) It was there¬ 
fore considered desirable (and with this view the first draft was prepared) to 
declare that execution-proceedings, once started, must be continuous and to 
impose penalties for default, but on the other hand to afford a decree-holder 
reasonable facilities for staying proceedings and having them removed from the 
tile. With this object elaborate provisions were proposed in the original draft. 

The Select Committee, while adopting in the main the principles of the 
(.Iraft, omitted some provisions and shortened or modified others. The original 
(baft provided that unless the order of dismissal was set aside, the dccree- 
iiolder should be precluded from proceodmg further with the execution of the 
iecree The Select Committee, however, considered that this was too seve e 
a p('iialty for an error of procedure ; and the rnle was by them limited to the 
disability to preclusion from assistance of the same nature as that sought from 
the Court in the application dismissed for default. The original draft provided 
that dismissal on the merits should, unless such dismissal was reversed in appeal. 
Ire a bar to further execution. This was omitted, as the ns judicata clause of 
the original Bill expressly extended to proceedings other than suits and thus 
dispensed with this provision. Though sect. II of the present Act has not been 
amended as proposed, the principle ol res judicata is recognized to be applicable. 
See notes to sect. 11 on interlocutory orders and execution-proceedings. Where 
an application for execution is dismissed for default on the part of the decree- 
holder, the Court executing the decree, may direct him to bear all costs incurred 
by him in the cxecution-procoedingB.(2) 

The provisions of these rules, if adopted, would have affected the previously 
existing practice with regard to “striking off” applications, and renewal of 
applications; 'and have mot several deficiencies in the preceding Code and enacted 
a stricter procedure in matters of execution. 

(1) See, observations ui Edge, C.J., in (2) Sos Dhonkal Singh v. Phakkor Singh, 
Dhoukal Singh v. 1‘hakkar Singh, 15 A. 84, 16A.84,atpp. 87,91(1803), 

»t pp. 90, 91 (1893). 
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(JiidiT tliL'se rules the Court was required to proceed with execution if it 
was in a position to do so. If it was not in such a position by reason of the 
thiotoe-holder’s default, the Gomt might require him to put it in a position to 
proceed, and allow time for such purpose, and thereafter or at once dismiss the 
application. The effect of such an order, unless set aside, was that above stated. 
If, being iu a position to proceed, it dismissed the application on the meiits 
(in the souse stated), whether upon the judgment-debtor’s objection or otherwise, 
any further application was barred unless the order of dismissal was set aside 
on appeal. Where an order for execution was made ex parle, the judgment- 
debtor might, on the analogy of decrees,{l) apply to set aside the order. In 
all these cases definite orders granting, dismissing or setting aside grants should 
have been made which would have had the effect stated. 

Provision was finally made for withdrawal (but only with the leave of 
the Court) of the application. This leave was required in order to put an end 
to capricious and harassing withdrawals. The effect, however, of this “ striking 
off ” of the application from the list differed from what was held to be in many 
cases the effect of a similar order under the preceding Code. The attachment 
110 longer existed, all processes in execution of the decree coming to an end. 
A fresh application for execution could subsequently be made unless it was barred 
by limitation. The provisions proposed by the Select Committee have not been 
adopted, and in their place has been substituted the present rule, which provides 
that if the Court does not adjomm the proceedings it shall dismiss the application 
upon which the attachment ceases. There is to he no “ striking off ” of applica¬ 
tions. If the proceedings are not adjourned the application must be dismissed. 
There is no doubt that a dismisisal after hearing on the merits is, unless reversed 
on appeal, a bai to further execution. The present rule docs not state, however, 
whether a dismissal for default can, and if so on what grounds, be set aside, 
and whether if not set aside a fresh application for execution, if made within the 
period of limitation, is or is not barred. This provision docs not apply to a case 
in which an order for attachment before judgment was obtained.(2) Eevival 
of execution-proceedings will not revive the attachment so as to prejudice the 
rights of strangers who have in the interval acquired an interest in the property. (3) 
It is not open to the Courts to consider what the Judge or the parties intended. 
After the dismissal of an application under this rule, the attachment ceases, even 
if the Judge intended to continue it.(4) Default in this rule cannot be given 
a restricted meaning ; but must have its ordinary meaning—failure to do what 
one is legally bound to do. 


(1) See Biswa Sonan (‘hunder v. Binanda (2) Ganesh t>. Banwari, 16 C. W. N. 

Cliuuder, 10 C. at p. 422 (1884 ); whoro by 1097 (1912). 

virtue of a. 647 of the last Code a. 108 was (3) Patringa v, Madhava, 16 C. W. N. 

hold applicable to oxecution-proooedinga. 333 (1911); Saairama ». Maherban, 13 0 C> 
But tbo view expressed was no longer correct J. 240 (1911). 

after the passing of Act VI. of 1892. Seo (4) Namuna v, Roshan, 38 0. 482 (1911); 
Dhenkal Singh v. Phakkar Singh, 15 A. 84, 13 C. L. J. 621; 15 C. W. N. 428. 

at pp. 92, 93 (1893). 
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Investigation of daims and objections. 

58 . (1) Where any claim is preferred to, or any objection 

, „ is made to the attachment of, any property 

Investigation of claims ... . J , j 


to, and oijeotions to attached in execution of a decree on the 
***®“'*®^ ground that such property is not liable to 
such attachment, the Court shall proceed to 
investigate the claim or objection' with the like power as 
regards the examination of the claimant or objector, and in all 
other respects, as if he was a party to the suit: 

Provided that no such investigation shall be made where 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed. 

(2) Where the property to which the claim or objection 
, applies has been advertised for sale, the Court 
ordering the sale may postpone it pending the 
investigation of the claim or objection. 


59 . The claimant or objector must adduce evidence to 
Evidence to be adduced show that at the date of the attachment he 
by claimant. j^^d some interest in, or was possessed of, 

Ihe property attached. 


60 . Where upon the said investigation the Court is 
Release of property satisfied that for the reason stated- in the 
from attachment. claim or objection such property was not, 

when attached, in the possession of the judgment-debtor or of 
some person in trust for him, or in the occupancy of a tenant 
or other person paying rent to him, or that, being in the 
possession of the judgment-debtor at such time, it was so in 
his possession, not on his own account or as his own property, 
but on account of or in trust for some other person, or partly 
on his own account and partly on account of some other person, 
the Court shall make an order releasing the property, wholly or 
to such extent as it thinks fit, from attachment. 


61 . Where the Court is satisfied that the property was. 
Disallowance ol niftim at the time it was attached, in the possession 
fo property atfaolied. of the judgment-debtor as his own property 

and not on account of any other person, or was in the possession 
of some other person in trust for him, or in the occupancy of a 
tenant or other person paying rent to him, the Court shall dis¬ 
allow the claim. 
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62 . Where the Court is satisfied that the ■ property is 
Continuance oi attach- Subject to a mortgage or charge in favour 
ment subject to olalm ot of some person not in possession, and thinks 
inoumbranoor. continue the attachment, it may do so, 

.subject to such mortgage or charge. 


63 . Where a claim or an objection is preferred, the party 
Saving of suits to es- against whom an order is rmde may institute 


a suit to establish the right which he claims 
to the property in dispute, but, subject to the 
result nf such suit, if any, the order shall be conclusive. 


tabllsh right to attached 
property. 


Applicability.—E,. .58 states that the investigation is to take, place as if 
the claimant or objector “ was a party to the suit.” That i.s, it assumes that the 
claimant is not a party. Claims of third parties only are dealt with under that 
rule. This rule gives a statutory right of suit to the unsuccessful party in claim 
proceedings,(1) Questions between the parties to a suit are dealt with under 
sect. 47.(2) The cases just cited establish the principle, though as regards its 
application in the instances dealt with by them reference must now be made 
to the amendments made in sect. 244 of the last Code by sect. 47 of this. Where 
the case falls under sect. 47 there is an appeal, otherwise not. Where a judgment- 
debtor alleged that he was in possession of attached property only as ShehaU of a 
deity it was held that the case did not fall within sect. 47.(3) A judgment-debtor 
who is not in fact a party to the claim proceedings does not in the eye of the Law 
become such by reason solely of his being the judgment-debtor. (4) These pro¬ 
visions apply only where the property sought to be sold has been attached in 
execution, but not where the decree has ordered its sale.(5) 

The provisions of the Code are permissive. They do not impose an obliga¬ 
tion on persons having claims to prefer to property attached to prefer them 
during execution and annex, in case of failure to do so, forfeiture of their right 


(1) Annapurani 1 ). Subramanian, 31 M. 347 
(1908). 

(2) Mnkarrab Husain v. Eurmat-un-nissa, 
18 A. 32 (1895); Rabimuddi Siikar v, Lall 
Mcah, 29 C. 696 (1002); Ram Pershad v. 
.Tagannath Ram, 30 0. 1.34 (1902); Rama- 
nathan Chottiar v. ].t i rai Marakayar, 23 M. 
195 (1898); Bhajahari P.d t>. Bam I.al Das, 
0 C. W. N. 63 (1901) j Moh.imed Kahimaddin 

V. Lall Meah, 6 C. W- N. 727 (1902); Beg 
Raj Marwari v. Sri Kundali Debya, 8 C. W. 
N. 353 (1902); Dayaiam v. Qovardbandas, 
28 B. 458, at p. 459 (1904); but see Benodo 
I.all Pakrashee v. Oireedbur Chuokerbutty, 22 

W. B. 392 (1874); Sundar Singh v. Ohasi, 
18 A. 410, 412 (1896); Ptinchanun Bundo- 
padhya v. Babia Bibi, 17 C. 711, at p. 719 
(1890); Maharajah Mahatab Chand v. Mt. 


Peareo Dossoo, 6 W. R. 61 (1866) [claim by 
alleged representative of property as his 
own]: eontra Shankar Dial v. Amir Haidar, 2 
A. 752 (1880); Matthu Amah v. Parame- 
swaran, 17 M. L. J. 377 (1906) [decree against 
karnavan: objection to execution by mem¬ 
bers of (arirad]; s. c., 30 M. 215; Hara Dhan 
Kalia v. Puma Ohundra Mondul, 11 C. W. N. 
145 (1906). 

(3) Kartiok v. Ashutosh, 14 C. L. J. 426, 
428 (F. B.) (1911). 

(4) Krishnasami v. Somasundaram, 30 M. 
335 (1909); 17 M. L. J.4K; distinguished 
in Ramu Aiyer v. Paliauappa, 35 M. 35 
(1910). 

(5) Hukam Singh v. Baghubir Saran, 27 
A. 700 (1906). 
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to establisli tlioir title to the property by a regular suit.(l) These provisions 
do not deprive a claimant of his remedy by suit but give, him a more speedy 
and summary remedy. (2) If he avails himself of it the Court is bound in a proper 
ease where the claim is made at a proper time, that is before .sale, (3) to make^n 
inquiry, and can bo compelled by application in revision to do ,so.(4) His 
remedy by suit is also optional, and if he doe,s not choose to avail himself of it, 
a sale, will give, him a fresh cause of action with a new period of limitation.(5) 

These provisions wore held not to apply to the case where a person served 
with a prohibitory order applies to have the ‘attachment raised on the ground 
that the debt attached did not exist.(6) It has been held that the application 
of the Official Assignee to release the property of an insolvent debtor falls within 
these provisions.(7) If the debtor is declared insolvent and a receiver is 
ii])pointed this dons not prevent a person claiming.(8) It was held that sect. 
170 of the Bengal Tenancy Act bars a claim under these provisions to a tenure 
or holding attached in execution of a decree for arrears due thereon, in all oase,s, 
and its operation is not confined merely to claims to the tenure or holding, but 
oxlcnd.s to claims based on the ground that the property claimed does not form 
part of the tenure or holding attached.(9) The word “ suit ” in sect. !j5 of the 
Court of Wards Act includes miscellaneous proceedings, and therefore if a claim 
is preferred by the Manager of the Court of Wards without the .sanction of the 
Court of Wards, the order disallowmg the claim is not binding upon the W.ard 
of OouTi:.(10) As to whether the amendment of sect. 28 of the Presidency Small 
Cause Court Act by Art. IV. of 1906 affects these provisions in relation to claims 
to tiled huts, see c,ase cited.(11) 

An objector may raise an objection to an attachment not only on the ground 
that he is in pos.session of the property attached, but also on the ground that he 
has an interest in it; and it has been held that where an executing Court dis¬ 
allows a claim under sect. 281 of the last Code (now represented by r. 61 of this 
Order) it has jurisdiction to do so, notwithstanding that it erroneously refrains 


(1) Itrishnabhupati Devii c. Vikrama Doth 
]8 M. ]3, 17 (1894); son Rani Indoinsti v. 
Jageshar, 28 A. 044 (1900); but see Man 
Kuar V. Tara Singh, 7 A. 583 (1885); Sankar 
V. Medan, 14 C. W. N. 298 (1909). 

(2) Sunder Singh v. Ghasi, 18 A. 410 
(1896 ); Reghunath Mukund v. Sarosh Kama, 
23 B. 260 (1898); Kanhaya IaI ». National 
Bank of IndU, 17 0. W. N. 641 (1913), 
P. C., 40 0. 698 (1913). 

(3) Maharajah of Burdwan v. Heoralall 
Seal, 11 W.R. 64(1869). 

f4) Mt. Jamoela n. Luokmun Panday, 4 
0, L. R. 74 (1879|| As to the extent of tho 
investigation, sco Sardhari Lai ®. Ambika 
I’orshad, 16 C 621,626 (1888). 

(6) Anant Brazu Garu v, Narayaniiraxu 
Gam, .36 M. .383 (1911). 

(6) Harilal Amthabhai v. Abhesang Mem, 


4 B. 323 (1880). 

(7) Kashi Prasad v. Miller, 7 A. 762 
(1885); iSardarmal Jagonath v. Aranvayal 
Sabhapathy, 21 B. 205, 212 (1896); but sac 
notes on representatives in sect. 47. 

(8) Paras Ram v. Karam Singh, 9 A. 232 
(1887). 

(9) Amrita Lall Bose v. Nemai Chand 
Makhopadhya, 6 0, W. N. 474 (1901), P. B.; 
overraling Jagabandhn Ohattopadhya v. 
Deenn Pal, 4 C. W. N. 734 (lffi7). But see 
Bipra Das v. Rajaram, 18 C, W. N, 298 
(1909); Nanda v. Kalaohand, 16 C. W. N. 
820 (1910). 

(10) Ram Oliandra Mookorjeo n. Raja 
Rangit Singh, 4 C. W. N. 405 (1899). 

(11) Qunaputty Roy Agarwalla c. Thakur- 
dye Thakurani, 34 C. 828 (1907). 
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from going into the question of possession and disallows the objection on some 
other ground.(l) Rules .58 and 60 of this Order speak of claims to attached 
property and the release of property from attachment; but they do not justify 
tlie conclusion that if moveable property of a perishable nature has been attached 
and a claim has been preferred to it, the claim must prove nugatory if the decree- 
holder can induce the Court to sell the property before the claim lias been 
investigated.(2) The true aim of an attachment is to place the property in the 
custody of the Court so as to make it available for the realization of the decree. 
If by reason of the dismissal of thesuit or the default of the decree-holder the Court 
dissolves the attachment, the property ceases to be in its custody. The Court 
cannot take it back into its custody so as to prejudice a title acquired in the 
interval (3) 

Property.—The rules relate to claims preferred to and objections made 
to the attachment of “ any property ” attached. Sect. 266 of the last Code 
(now 60) specifies a debt as one species of property which is liable to attachment,, 
and sect. 208 of that Code (now 0. XXI. r. 46) proscribes the mode in which a 
debt is to be attached. Debts and other species of intangible property are 
therefore not excluded: (4) such ns an equity of redemption.(5) 

Tlie word “ property ” as applied to land does not simply mean land, but 
the share or interest in land attached. It includes undivided shares in land. 
So where property belongs to two persons jointly, and in execution against one 
.anything more than his right and interest in the property are attached; the 
other joint holder has a right to come in and claim that the attachment may 
be removed quoad his Bhare.(6) 

The section in the last Code was held inapplicable to claims to property 
directed to be sold by a mortgage deorec,(7) and provision was made in sect. 282 
of that Code (now r. 62) for the continuance of attachment subject to claim of 


(1) Bhagwan ])as v, Baj Nath, 34 A. 366 
{1918). 

(2) Rasik ®. Jitendra, 16 C L. J. 167 
(1910). 

(3) Patringa v. Madhavanand, 14 0. L. ,T. 
470 (1911). 

(4) Chidambara Patter v. Ramasamy Pat- 
tor, 27 M. 67, 71 (1903) j diss. from Basa- 
vayya v. Syed Abbas, 24 M. 20 (1900). The 
Code of 1859 was held to apply only to 
immovoable proper! ; nr to specific moveablo 
property and not to a clebt due: Mt. Ram- 
butty Kooor V. Kamessur Perehad, 22 W. R. 
30 (1874); Kunyil Park urn Puthukkayi v. 
Varana Kot Illoth, 35 M. 168 (1911). 

(6) Amrata v. Pandharinath, 2 Bom. L. R. 
134 (1900). As to sale of equity in execution 
of decree, see Mt. Saraswati Dobi v. Nabad- 
wip Chandra Qossain, 6 B. L. R. 380 (1870). 

(6) Cowar Rajkumar Roy v. Kadambini 
Debi, 4 B. L. R. P. B. 176 (1870). See Khub 
Bal i< Ram Lochun, 17 C. 260 (1889); Ram 


Dayal v. Dtirga Singh, 12 A. 209 (1890); 
Ramanadan v. Rajagopala, 12 M. 309 (1889); 
and the Court should investigate the claim, 
IsBur Chundcr «. Mohinco Mohun, 17 W. R. 
74 (1872), however the title is derived, 
Hurrish Chundcr v. Brojo Soondur, 6 W. R. 
164 (1806), and whether the property is 
moveable or immoveable, Doanuth Biswas v. 
Issur Girio, 14 W. R. 62 (1870). 

(7) Deefholts v. Poters, 14 C. 631 (1887); 
Himatram v Khushal, 18 B. 98 (1893); Joy 
Prokash Singh v. Abhoy Kumar Chund, 1 
C. W. N. 701 (1897)! and if the Court did 
apply a procedure which was inapplicable 
thero was no statutory bar excluding a suit 
by either party : Joy Prokash Singh v. ^bhoy 
Kumar Chund, 1 C. W. N. 701 (1897). As to 
sale subject to mortgage, see Sha Nagindas v, 
Halal Koro Nathwa, 5 B. 470 (1881); Duli- 
ehand v. Ramkishen Singh, 7 C. 648 (1881); 
Shantappa Chodambaraya v. Subrao Ram- 
chandra, 18 B. 176 (1893), 
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incumbrancer. Thougb the execution of mortgage decrees is expressly incor¬ 
porated in the Code, the Select Committee were of opinion that claims and objec¬ 
tions arising out of the execution of such decrees should not be the subject of 
summary procedure under these rules, but should be determined in the ordinary 
course. This, however, does not imply that the procedure under the later 
rules as to resistance to possession or dispossession does not apply. A mortgagee 
who was in possession of the mortgaged property when it was attached in execu¬ 
tion of a decree against the mortgagor, was held entitled to claim that the 
attachment should be withdrawn.(1) Wherp certain property was attached 
under sect. 13 (3) of the Provincial Insolvency Act of 1907 before the petitioner 
was declared an insolvent, and a receiver appointed, it was held that under 
r. 58 the Court was bound to hear and adjudicate upon any claims preferred by 
persons alleging themselves 1o be tlie owners of such property.(2) 

The Court. —^As to jurisdiction (3) and Small Cause Court, (4) of. oases 
cited. 

“ Shall proceed to investigate,” —^Under the Code of 1859 the Court was 
to investigate with the like powers as if the claimant had been originally made a 
defendant to the suit; words which were held to mean that the Court was to 
have the same powers of investigation as if the claimant was a party to a suit 
which would give it power to summon the claimant and to dispose of the case 
against him if he should refuse to attend.(5) Sect. 278 of the last Code did not 
provide expressly for the judgment-debtor being summoned,(6) but directed 
the Court to investigate with the like power as regards the exammation of the 
claimant or objector, and in all other respects as if he were a party to the suit. 
R. 58 expressly provides that no investigation shall be made where the Court 
considered that the claim or objection was designedly or unnecessarily delayed. 
Where the order was that the plaintiff came in too late for inquiry,(7) or the 
property was simply released without inquiry,(8) there was held to be no order 
under the section. Before any claim can be investigated it is necessary to 
ascertain whether the claim was heard in a suit originating before or after the 
iittachment made by the decree-holder.(9) Where there are several independent 
claims each must be hoard separately.(lO) The application ought either to be 
dismissed or numbered and registered as a 8uit.(ll) In an investigation the 


(1) Ksssisa V. Vithaldaa, 10 B. H. C. B. 
100(1 R7.3); Gsneah v. Puishottom, 33 B. 311 
[1908). 

(2) Hashmet Bibi v. Bhagwsn Das, 30 
.4. 65 (1913). 

(3) Indur Chunder Doogur v. Qopal 
Ihunder Sanha, II W. B. 557 (1869); Vishnu 
Diksbit V. Naningiw, 6 B. 584 (1882). 

(4) Dono Nath Batabyal v. Naffu Chunder 
Niindy, 3 G. W. N. 590 (1890); 28 C. 778; 
i. 0 ,. in appeal, 4 C. W. N. 410 (1900). 

(5) Nga Tha v. Burn, 11 W. B. F. B. 8 
[1888); Pimohanun Bnndopadhya ii. Babia 
Bibi, 17 (1. 711, at pp. 719. 720 (1890). 


(8) Shivapa v. Dod Nagaya, 11 B, 117,118 
(1881). And as to res judicata, vide ib. 

(7) Boghoonath Doss v. Bydonath Doss, 14 
W. B. 364 (1870). 

(8) Jagobundhoo Boso v. Sachya Bobee, 16 
W. B. 22 (1871); 8 B. L. R. aj*. 39. See 
Sah Muhhun v. Sah Koondnn, 21 A, 210 
(1876). 

(9) Beebee Saheb Johan v. Syad Shah, 5 
W. B. Misc. 28 (1886). 

(10) Shaioda Moyee v. Nobin Chunder, 11 
W, B. 266 (1869); 2 B. L. B. 333. 

(11) Sahoo Qoknl v, Mt. Zynub, 1 A. H. Ci 
B. 266 (1869). 
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Court lias to determine the question of possession only, and cannot go into the 
question of title with respect to the property taken in attachment.(1) If the 
possession of the person holdmg the property is on his own account the fact that 
the judgment-debtor may have a beneficial interest or some title in it cannot 
be gone iuto.(2) The words “possession ” and “possessed ” in the last Code 
were held not to be used in a restricted sense as relating to mere tangible or 
physical possession, but to include constructive possession, or possession in law 
if debts and other intangible property.(.3) The onus is on the applicant to prove 
lis claim, and he must begin. (4) His evidence, which may be of any kind 
sufficient for the purpose (5) and must be received,(6) should be confined to his 
own claim and not to establish the right of a third party.(7) Where on objection 
lias been made and disallowed it cannot be renewed by the same person in the 
same attachment. (8) 

Order of Court. —Rules 60 and 61 specify the cases in which the Court 
is to allow or disallow a claim. R. .69 deals witli the evidence to be adduced 
by the claimant, and it was held that to reconcile the sections the words “ some 
interest ” were to be taken to imply such an interest as would make the possession 
of the judgment-debtor possession not on his own account but on account of, 
:>r in trust for, the claimant. The rules relating to claims to attached property 
provide for a summary investigation into possession. The question of title 
is required to be gone into only so far as may be necessary to determine whether 
the person in possession was so as agent of, or as trustee for, anotlier.(9) Sect. 280 
of the last Code (now r. 60) was held to refer to (jases in which the possession of a 
claimant as trustee was of such a character as to be really the possession of the 
debtor, and not to cases in which intricate questions of law might arise as to 
whether or not valid trusts might result in particular instances, the real question 
to be determined being that of possession.(lO) 


(1) Monmohiney' Dasseo v. Radha Kristo 
Daas, 29 C. 643 (1902); Khelat Chunder v, 
Bhuggobutty, 14 W. R. 144 (1870). 

(2) Monmohincy Dasseo v. Radha Kristo 
Dass, 29 C. 643 (1902). See Sabhapathi 
Cbetti V. Narayanasami Cbctli, 26 M. 666 
(1901), where it was held that a beneficial 
interest was as muoh an interest rvithin tho 
meaning of sect. 279 of the last Code as a 
legal interest in tho property attached. 

(3) Chedambara P.’.i!''r v, Ramasamy 
Patter, 27 M. 07 (1903), dis«. from Basavayya 
V, Syed Abbas, 24 M. 20 (1900); and in 
Amrata v. Pandharinath, 2 Bom. L. R. 134 
(1900), the seetion was held not limited to 
physical possession. See Kunril Parkum 
Puthukkayi v. Vamakot Uloth, 36 M. 168 
(1911). 

(4) Nga Tha v. Bum, 11 W. R. F. B. 8; 2 
B. L. R.91(1868); Panchanun Bundopadhya 
•). RabU Bibee, 17 C. 711, 719 720 (1890); 
looroo Doss Roy v, Sona Monoe Dossia, 


20 W. R. SdS (1873); Hurrish Chunder c. 
Bhoobun Moyo, 4 W. R. 99 (1865). 

(5) Benode Ball Pakrasheo v, Gireedhnr 
Chuokerbutty, 22 W. R. 392 (1874). 

(6) Bhoitarinee Daboo c. Nil Monoe Singh, 
24 W. B. 422 (1875). 

(7) Nga Tha v. Bum, supra. 

(8) Khilat Chunder Ghose c. Bhuggobutty 
Chum Mookerjee, 14 W. R. 144 (1870). 
See Kunyil Parkum Puthukayyi v. Varanakot 
Uloth, 36 M. 108(1911). 

(9) Mohnnt Bhagwan Ramanuj Das v. 
Khetter Moni Dassi, 1 C. W. N. 617, 022 
(1896). 

(10) Hamid Bakhut Mozumdar v. Buktear 
Chand Mahto, 14 C. 017 (1887), foil, in 
Sbeoiaj Nandan Singh v. Gopal Saran Narain 
Singh, 18 C. 290, 296 (1891) [possession of 
person in trust for judgment-debtor]; and see 
Bnrjorji Dorabji». Dhunbai, 16 B. 1, at p. 12 
(1891). 
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Under r. 60 tlie conditions upon which the property is to be in whole or in 
part released are : {a) that the property was not when attached in the possession 
of the judgment-debtor, or of some person in trust (1) for him, or in the occupancy 
of a tenant or other person paying rent to him; or (b) that being in the posses¬ 
sion of the judgment-debtor at such time it was so in his possession, not on his 
own account or as his own property, but on account of or in trust (2) for some 
other person or party (3) in his own account and partly on account of some 
other person. It is not necessary (to defeat the claim) to prove that the trust 
is one capable of enforcement by law.(4) The claim is disallowed under r. 01 
if the property was in the possession of the judgment-debtor as his own or was 
in the possession of some other person in trust for him, or in the occupancy of 
his tenant. 

The Court has to “ make an order for rekasin^ the. property wholly or to such 
an extent as it thinks fit from attachment.” The order is passed after investigation 
of the claim of the objector.(5) It must be made before the sale has taken place, 
for upon the sale the application terminates ipso facto.{G) Wlicn the property 
of the insolvent judgment-debtor, which was attached, had vested in the Official 
Assignee during the pendency of claim proceedings, it was held that the latter 
was not a necessary party and that the decree ought only to declare that the 
property belonged to the judgment-debtor and not to declare it liable to attach- 
ment.(7) Wliere the claimant paid the amount of the decree and got the property 
released, the Court was hold to have no jurisdiction to make an order for repay- 
ment.(8) Wiere the Court was, after such investigation, of opinion that the 
property attached ought not to be sold, the proper order was one simply releasing 
the property from attachment,(9) the order being one made with reference merely 
to the particular claimant who has obtained the order.(10) The nilc contemplates 


(1) See Hureehur Mookerjce v. Hobin 
Cliundor Dobs, 20 W. R. 202 (1873) [claimant 
aU( ged to bo benamidar of debtor]; Khollal 
Chunder Ghose v. Gour Chum Mojoomdar, 
18 W. R. 402 (1872) ; Kaesirav Saheb Holkar 
V. Vilhibldas Mangalji, 10 B. H. C. R. 100 
(1873) ; Veiji Hirji v. Bharmal, 21 B. 287 
(1896). As to position of Administrator- 
General, see Bhaiji Bhimi v. Administrator- 
General, 23 B. 428 (1898). 

(2) Soo Bishon Chand Basawat ». Nadir 
Hossein, 16 C. 329 (1887) [property hold by 
judgment-debtor in trust for a speoi6c pur¬ 
pose—attempt to attach surplus after ful61- 
ment of trust]; s. c., 16 I. A. 16 j Bhajahari 
Pal V. Bam Lai Das, 6 C. W. N. 63 (1901) 
[property held as sebail]. Kartiok v. Ashu- 
tosh, 16 0. W. N. 26 (1911), F. B.; McIntosh 
1 ). Bidhu, 18 C. “W. N. 969 (1912). 

(3) Sitanath Koer v. Land Mortgage Bank, 
9 C. 888, 893 (1883) [joint family property]; 
Rama Krishna v. Namasivaya, 7 M, 296 


(1884); Timmappaya v, Lakshminarayana, 
6 M. 284 (1883); Misroo Begum v. Punnoo 
Singh, 8 W. R. 362 (1887). 

(4) McIntosh v. Bidhu, 16 C. W. N. 969 
(1912). 

(6) Bishen Chand Basawat v. Nadir 
Hossein, 16 C. 329 (1887). As to the amount 
of inquiry which constitutes an investigation, 
SCO Koyyana v. Doosy, 29 M. 226 (1906); 
Rahim Bux v, Abdul Kadir, 32 C. 637 (1904); 
Bibi Aliman v. Dakeshwar, 1 0. L. J. 296, 
300 (1904). 

(6) Gopal V. Nitobar, 16 C. W. N. 1029 

(1912). • 

(7) Annapurani v. Su(iramanian, 3r M. 
347 (1908). 

(8) Varajlal Motichand o. Kachia Garbad, 
22 B. 473(1896). 

(9) Bhyrub Lall Bhukut v. Moor Abdul 
Hossein, 8 W. R. 93 (1876). 

(10) Mt. Imam Bandee v, Mirsa Mahomed 
Takse, 8 W. R. 27 (1867). 
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lot only tlie entire release of the property, but also the retention of the attach- 
nent to such extent as the Court thinks The person against whom an 

irder is passed is the decree-holder. (2) It depends upon the facts of each case 
vlicther the judgment-debl or is a party against whom an order was made so as 
0 he bound by the special rule of limitation prescribed for suits by such a 
)arty.(3) 

Wliere, on the other hand, the claimant does not appear in support of his 
laira (4) or failed to adduce evidence (.5) or evidence not worthy ol credit,(G) 
,nd the Court i.s satisfied of the existence of the conditions mentioned in scot. 281 
now r. 61), the proper order to make is that the claim be disallowed. It has 
leen, however, more recently in some cases held that these provisions con- 
emplate an investigation of the merits of the claim, and that an order is not 
inclusive where the decree has been disallowed for defaidt (7) or witlidrawn.{8) 
in order of disallowance enures only to the benefit of the person in whose favour 
t was passed, that is, the attaching creditor.(9) Where the claimant was in 
etual possession the (ifFec.t of an order disallowing his claim was held to be that 
le was in possession without title.(10) The efieet of an order disallowing the 
laim is to give the auction-purchaser a title as against the claimant unless the 
hum is esfiibli.slied by suit brought w'ithin the peruxl of limitation from the date, 
tf the order.(11) Where intervenors claim a share of attached property, the Court 
hould define the respective shares of the debtor and the intervonor, and sell the 
lebtor’s definite .sliare only.(12) An order infavour of one of several decree-holders 
in an objection w'as held not to enure for the benefit of other decree-holders who 


(1) Yasliwant Shtmvi e. Vithoba Sheti, 12 
1. 23], 230 (3887). 

(2) Sardhari Lai v. Aitihika Pershad, 15 0. 
i2I, at p. 526 (1888). 

(3) Guruva v. Siibbarayadii, 13 M. 366 
1890); Shivapa i>. Dod Nagaya, II B. 114, 
18 (1886); Kedar Nath Cliattorji v, Kakiial 
las Ohattorji, IS 0. 670, 080 (1888); Ajihal 
iJarasinha Khirokoli Tiinapa, 17 B. 029 
1892); Ambalathilakath e. Ambalathilakath, 
!5 M. 721 (1902). 

(4) Bibi Aliman v. Uakoshwar Pershad, 
C. L. J. 290 (1904) j Tripoora Soondurco v. 

jjatoonnissa, 24 W. K 411 (1875); Karsan v. 
lanpatram, 22 B. 875,8.-..! (1897); Sreomunto 
lajrali v, Tajooddeon, 21 \V. R. 400 (1874); 
.*IIa Goondiir Lall v. Hiibeebooirissa, ]6 
lY. R. 311 (1871); sec Dbunput Singh v. 
ndor Ghundor Doogur, 13 W. B. 121 (1870), 
)Ut BOO Mohadob Mundal v. Modhoo Mundal, 
0 W, R. 59 (1871) ; Jugal Kishoro t). 
Vmbika, 16 0. W. N. 882 (I032). 

(5) Kaiaan v. Ganpatram, 22 B. 875, 883 
1897); Sreomunto Hajrab v, Tajooddeon, 
il W. R. 409 (1874); Kaminee Debia i’. Tseur 
Ihnnder Hoy, 22 W. R. 39 (J874). 


(6) Karean v. Ganpatram, supra ; Gooroo 
Dobs Roy v. Sona Monoe, 20 W. R. 345 (1873). 

(7) Kallsr Singh v. Toril Mabton, 1 
C. W. N. 24 (1895) [dist in Rahim Bus v. 
Abdul Koder, 32 C. 637 (1904)1! see Karsan 
V. Ganpatram, 22 B. 876, 882 (1897); Mo- 
badob Mundal v. Modhoo Mundal, 10 W. R. 
69 (1871). 

(8) Munisami Roddi v. Arunaebaia Roddi, 
18 M. 205 (1894). In Gooroo Das v, Kamal 
Kant, 20 W. E. 466 (1873), it was hold 
that il a claim was withdrawn it could not 
bo revived; in Kumarasamy v. Panna Soona, 
7 M. H. 0. E. .359 (1874), a withdrawal was 
hold not to be a consent to the sale. 

(9) Booliroonnissa Bebee v. Kureemoon- 
nissa Khatoon, 21 W. R. 230 (1873)) Khub 
l.*l V. Ram Lochuu Koor, 17 0. 260 (1889); 
Gnnga Narain Ghosc e. Haradhiin Ghoso 
0 W. E. 167 (1800). 

(10) Brijo Kishore Nag v. Ram Dyal 
Bhudra21 W. R. 133 (1874). 

(11) Kbub Lai». Ram Lochun Koer, 17 C. 
260 (1889). 

(12) Udit Narain Singh v. Mnrtaza Klian, 
27 A. 464 (1006). 
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were not parties to the proceeding8.(l) An order for release being only provisional 
and liable to be set aside by a regular suit, has not the effect of putting an end 
to an attachment duly made.(2) 

" May institute a suit.” — A. party to an investigation is excluded from 
any other remedy than that expressly provided for him by rule 63 by a regular 
suit brought within the period of limitation.(3) Wliere, however, a claim was 
rejected but the decree-holder withdrew his attachment, it was held that the 
parties were restored to the status quo ante, ^nd the claimant was not required 
to bring a suit,(4) though a party may proceed to clear his title by suit even 
though the attachment has ceased to exist.(6) The special right of suit con¬ 
ferred is not controlled by the proviso to sect. 42 of the Specific Relief Act.(6) 
The right to be established in a suit instituted after an adverse order must be 
substantially the same right as that for which the party has contended in the 
execution,(7) and the suit should be determined by ascertaining the rights 
of the parties at the date of the ordcr.(8) Wlierc the same property is attached 
in execution of different decrees and all the attachments are removed, it is not 
necessary for each attaching creditor to bring a separate suit. A decree obtained 
in a suit brought by one enures to the benefit of all.(9) The riglt of suit is not 
a personal right confined to the original claimant, and therefore a suit will lie 
by the purchaser of the rights of a person who had unsuccessfully filed an objec¬ 
tion.(10) The attachment constitutes the cause of action, and different purchasers 
of the attached property may be properly joined as defendants in the same 
suit.(ll) 

The decree-holder may sue to have his right to attach, and sell the property 
declared.(12) All that he has to prove is that on the date of the attachment the 
judgment-debtor had a subsisting right in the property, and the suit must be 
tried as if it were a suit for possession by the judgment-debtor.(13) The claimant 
may bring a declaratory suit to establish his right,(14) and to obtain any further 


(1) Jagan Nath r. Ganesh, 18 A. 413 
(l8fl8); Vadapalli Narasiraham i). Dmnam- 
raju,'31 M. 163 (1967). 

(2) Ram Chandra Marwaii v. Mudeahwar 
Singh, 33 C. 1158 (1906); AU Ahmed ». 
Bansidhar, 31 A. 387 (1909). 

(3) Sottiappan v. Sarat Singh, 3 M. H. C. 
R. 220 (1860); Phul Kumari v. Qhanshyam, 
36 C. 202 (1907); Annapurani v. Subia- 
manian, 31 M. 347 (1908). 

(4) Qopal Pnrdshotam v. BaiDivali, 18B. 
241 (1893). 

(6) Sreeputty Mirdha v. Kartiok Singh, 11 
C. L. R. 181 (1882). 

(6) Kristnam Sooraya v. Pathma Bee, 29 
M. 161 (1906). 

(7) Colvin V. Elias, 2 B, L. R. 212, 214 
(1869) ;s. c., 11 W. R.40. 

(8) Harishankar Jehhai e. Naran Earsan, 
18 B. 260 (1803), 

(9) Chintamnnen Sein e. lasur Chunder, 12 


W. R. 221 (1869). 

(10) Ganesh Prasad v. Kashi Nath Jivan, 
20 A. 89 (1903). 

(11) Dorasamy Pillai v. Muthusamy Morp- 
pan, 27 M. 94 (1903). 

(12) See Mitchell v. Mathura Das, 12 I. A. 
160 (1886); Tofail Ahmad v. Banee Madhub 
Mookerjee, 24 W. R. 394 (1876); Dallu Mai». 
Harl Das, 23 A. 263 (1901). 

(13) Vasudeo v. Eknath, 36 B. 79 (1910). 

(14) Naiayanrav Damodar v. Balkrishna 
Mahader, 4 B, 629 (1880); Bapgovithol V. 
Rikhivadas, 11 B, H. C. R. *74 (1874): 
Eolasherri Illath v. Kolasherrl Hlath, 4 M. 
131 (1881); Sukhdoo Prasad v. Jamna, 23 A. 
60 (1900); Bank of Hindustan v. Premchand 
Raichand, 6 B. H. C. R. 0. C. J. 83 (1868), 
with a prayer for consequential relief; 
Kunhiamma v, Kunhunni, 16 M. 140 (1892); 
Sadu bin Raghu v. Ram bin Govind, 16 B. 
008 (1892). The object is to have the right 
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relief to wMch he may be entitled,(1) and need not wait until his poBsession is 
actually disturbed,(2) and as long as a decree is operative, a temporary cessation 
of the execution proceedings under it does not deprive the execution creditor of 
his rights to sue to set aside the order.(3) There is nothing in these provisions 
which limits the plaintiff’s right to compensation for his loss, or the defendant’s 
responsibility for his wrongful act; and if the existence of the summary procedure 
leads to delay, and that delay to further loss, the consequences must fall upon the 
defendant.(4) It has been held that a suit by a claimant under sect. 283 of 
the last Code (now represented by this rule) should be decreed if it is found that 
the claimant was in possession after a purchase for valuable consideration, but 
that the defendant in such a suit can set up the defence of fraud annulling the 
transfer.(6) In a suit by a judgment-creditor to establish his debtor’s title 
a claimant has no right to set up any irregularities there may be in the execution 
proceedings, a matter with which he is not concerned; (6) or to imjjeach the 
decree as collusive ; (7) though this last decision has been dissented from on 
the ground that the section docs not introduce an exception to the rule that a 
defendant is bound and entitled to set up every defence available to him.(8) 
When a jierBon fails to establish a prescriptive title in a suit in which he is 
plaintiff, it does not follow that the defendant is entitled to recover the subject 
of such suit in an action brought by him.(9) 

The suits though brought to establish rights negatived in execution pro¬ 
ceedings are not apjjeals from orders, but substantive suits to all intents and 
purposes, and must be tried like any other suits subject to the ordinary rules 
of procedure and evidence.(10) 'The Judge is bound to find the facts upon the 
evidence rendered and taken in the suit, and not upon any evidence taken in the 
summary proceeding;(11) nor is the judgment in the claim case admissible.(12) 
Where a suit is brought by an intervenor the onus is on him to prove his title, 
and not on the purchaser to p>rove that of the judgmcnt-debtor.(13) In a suit 


established, not to have the order hi tlio 
claim proceeding set aside: Bibi Aliman v. 
Uakeshwar I’orshad, 1 C. L. J. 290 (1904). 

(1) Sadu bhi Baghu v. Bam bin Govind, 
16 B. 608 (1892). 

(2) Shiivram Chintaman t’. Jivri, 13 B. 34 
(1888). 

(3) Balaji v. Moroba, 21 B. 58 (1895). 

(4) Kishori Mohun H-u v, Hursook Das, 12 
C. 096 (1886); 17 0.430(1889). 

(5) Abdul Kttder v. Ali Mia, 16 C. W. N. 
717 (1912); 15 C. L. J. 049. 

(6) Tofail Ahmud v, Baneo Madhub 
Mookerjee, 24 W. B. 394 (1875). 

(7) Gulibai v. Jagannath Galvankar, 10 B. 
0.59 (1885). 

(8) Naranayyan v. Nageswarayyan, 17 M. 
389 (1893). 

(9) Shridhai Vinayak v. Babaji, 6 
B. H. C. E. 220 (1869). 

1101 Kishori Mohun Bai V. Hursook Das. 12 


C. 696 (1886); 17 0. 430, which also deals 
with tho question of damages. 

(11) Lekhruj Boy v. Mutty Madhub 8en, 
14 W. B. 95 (1870). 

(12) Kishori Mohun Bai v. Hursook Das, 
12 C. 696, 701 (1880); 17 C. 430, 439. 

(13) Nathu 8adashiv v. Bamehandra 
Annaji, 5 B. H. 0. E. A. C. J. (1868); Shekh 
Adam r. Jamnadas Banchordas, 17 B. 94 
(1891); Brcenarain Chuckerbutty t’. Miller, 
16 W. E. 7 A. 0. C. (1871); Govind Atmuram 

Sontai, 12 B. 270 (1887); Mitchell v. 
Mathoia Das, 12 I. A. 150 (1885). As to tho 
onus and ovidonco required, see Amjud Ali f. 
Kunkoo Shaw, 17 W. E. 304 ; s. e., 9 B. L. B. 
app. 28 (1872); Tulsoe Money v. Peary Mohun 
25 W. B. 79 (1876); Digumbureo Domi v, 
Baneo Madhub Ghose, 16 W. B. 165 (1871); 
NaSur Dose v. Nil Madhub, 11 W. B. 467 
(1869); JfothooraPandeyv.BamBuchya, 11 
W. B, 482 (1869): Toofaneo Doss v. Man 
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brought by the owner against the purchaser, the cxeoution-oreditor is properly 
made a party, the object being to restore all parties to the position which they 
occupied previously to such attachment and sale,(l) and ii the claimant further 
desires relief by partition all the owners should be made partie8.(2) As to the 
position of the debtor in a suit by the creditor, see ante. 

Whether the suit is to be brought in the Ordinary or Small Cause Coiu’t 
depends upon the nature of the claim and the right sought to be enforced.(3) 
The judgment-debtor is not a necessary party.(4) Whore an application was 
decreed with costs to be paid by the decree-holders, and the latter were declared 
in a subsequent suit to be entitled to sell the property, but no relief was asked 
in regard to the costs, it was held that they could not be refunded by the Coui’t 
executing the decree.(6) The effect of a successful suit at the instance of an 
attaching creditor is to set aside the order of release and to restore the state 
of things which it had diBturbed.(6) An application to revive a previous 
application for execution, which has been temporarily suspended by an order 
under these provisions, is, according to the Calcutta, Bombay, and Allahabad 
High Courts, governed by Art. 178 of the Limitation Act,(7) A Pull Bench 
of the Madras High Court has held that the valuation of the subject-matter of the 
suit is the amount for which the attachment was made.(8) The Privy Council 
have recently deternuned that a suit under r. 63 falls within clause 1, Ait. 17, 
Sched. II., Court Pees Act, and a Court fee of Es. 10 is payable thereon.(9) 

“ The right which the plaintiff claims to the property in dispute,” 

means the right which is claimed in the proceeding in respect of the property, 
that is, the right to have it sold or the right to have it released fi'om attach¬ 
ment. They do not mean the right or title to the property. When, therefore, 
a claimant, being unsuccessful in a claim, has got the property released from 
attachment by coming to terms with the decree-holder, without notice to the 
judgment-debtors, a suit subsequently brought by him against the judgment- 
debtors for recovery of possession is not barred.(10) 

itakhun, 15 W. B. 202 (1871); Toniraj v. Varajlal Mulchand, 8 B. 251) (1884); Bavuil 
Ntti'ayan, 0 B. 215 (1882); Kam Dayal v. Beg ». Kullappa, 11 M. 264 (1887). 

Burgu Singh, 12 A. 200 (1890) [decree (4) Ghasi Bam v. Mangal Chand, 28 A. 41 
agam't Hindu father—attachment of joint (1905). 

family property]; Badha Porshad v. Bam (5) Kagho Nath Daa v. Badri Prasad, 0 A. 
Xhclawan, 23 0. 302 (J895) [decree against 21 (1883). 

member of Mitakshara family}. Nanni (6) Mahomed Warris v, Pitambur Sen, 21 
Jane. Kai'amAli,30A.321 (190a). W. K. 435 (1874); Bonomali Eai v. Pro- 

(1) Bank of Hindustan v. Ahmcdbhai, 6 sunno Narain Chowdhry, 23 C. 829 (1896). 

B. H. C. E. 83 (1868). (7) Mitra’s Limitation Act, 4th «d. 1115, 

(2) Sadu bin Eajhu v. Bam Bin Govind, et aej., where also the differentawiew of the 

10 B. 608 (1892). Madras High Court is given. 

(3) See Shiboo Narain v, Mudden Ally, 7 .(8) Krishnasawmi Naidu v. Somasundaram 

C. 008 (1881); Akbar All v. Jozuddin, 8 C. Chettiar, 17 M. L. J. 95 (1907). See Dhan 
399 (1882); Mahomed Koya ti, Kasmi, 0 M. Devi v. Zamurrad Begam, 27 A. 440 (1905). 
206 (1886); Chfaaganlal Nagardas v. Dat- (9) Bibi Phul Kumari v. Ghanshyam Misra, 
sukhram, 4 B. 503 (1876); Godha v. Naik 17 M. L. J. 018 (1007). 

Bam, 7 A. 152 (1883); Hahi Baksh v. Sita, (10) Morshia Barayol t>. Elahi Buz Khan, 
5 A. 462 (1883); Makund Lai v. Nasir-ud- 3 C- L. J. 381 (1905). 
din, 4 A. 410 (1882); Pagi Partap Homir v. 
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“ Subject to the result of such suit.” —^When piopeity has been 
released from attachment and subsequently declared liable to attachment by 
a decree against which an appeal is pending, a sale of such property before 
the final result of the appeal is not illeg8l.(l) 

“ The order shall be conclusive.” —^Whero an order has been passed un¬ 
less a suit is brought, the unsuccessful party cannot assert his right in any capa¬ 
city, whether as plaintiff or defendant,{2) and he is prevented from pleading 
adverse possession at the date of the order.(3) The conclusiveness exists only as 
regards the particular propertyin dispute.(4) Theorder is conclusive subject to the 
other provisions of the Code, such as those relating to review (6) andrevision.(6) 
Oil the same principle matters finally heard and decided cannot be reopened on a 
second application ; (7) but it has been held that where there is no investigation 
of a claim which is dismissed for default, a fresh claim may be made.(8) The 
discharge of the order of attachment cannot be properly asked for in such suit. 
The intervenor having established his title by declaratory decree, should then 
carry the decree to the Court by which the attachment was issued, when such 
Court, being bound to recognize the adjudication, will govern itself accordingly. (9) 
An order is not appealable.(10) An order passed by a Judge on the Original Side 
of the High Court dismissing a claim preferred by mortgagees of immoveable 
])roperty which was attached in execution, was held subject to appeal under the 
Letters l’atent.(ll) 

Attachment before judgment. —By 0. XXXVIII. r. 9 (formerly 487) 
this rule applies to attachment before judgmciit.(12) 

Mortgage.—The distinction between r. 62 and r. 66 is that in the former 

(1) Fftthula V. Muuyappa, 0 M. 98 (1882). 

(2) Nile Pandurangi v. Rama Pattoji, 9 B. 

36 (1884) j Badri Prasad v. Muliammad Yusuf 
1 A. 381 (1877); Bapu Khandu v. Baji Jivaji, 

14 B. 372 (1889); Achuta v. Mamavu, 10 M. 

367, 361 (1880); Surnamoyi Dasi v. Ashutosh 
Goswami, 27 C, 714, 722 (1900). 

(3) Vclayuthan v. Laksmana, 8 M. 500 
(1885); Surnaiuoyi Dasi v. Ashutosh Gos¬ 
wami, 27 C. 7]4, 721 (1900); [dist. Gcnd Lall 
Tcwai'i V. Duiioiioth Ram Tewan, 11 C. 673 
(1886)]. 

(4) Dinkar Ballal v, Uiui Shiidhar, 14 B. 

206 (1889); of. Radha Prasad Singh v. Lai 
Sahab Rai, 13 A. 63. at p. 62 (1890). 

(6) See Cochrane v. Heora Lai Seal, 7 
W. R. 79 (1867). 

(6) Although in Ittiaohan v. Velappan, 8 
M. 484, 493 (1886), tho Court appeared to 
consider that it had not tho power, aed qu. 

(7) See Khelat Chundei Ghose v. Bhuggo- 
butty Churn Mookorjoe, 14 W. R. 144 (1870). 

(8) See oases citod, anie, at p. 940, and 
800 Sarala Subba v. Kamsala Timmayya, 31 


M. 5 (1907). 

(9) Kolashorri lllath ti. Kolosherri Illath, 4 
M. 131 (1881). See Narayanrav Damodat v. 
Balkrishna Mahadov, 4 B. 629 (1880). 

(10) Dayaram v. Govardhaudas, 28 B. 468 
(1904); Sakharam Krishna v. Gadya, 2 Bom. 
L. R. 241 (1900); Bhajahari Pal v. Ram Lai 
Das, 0 C. W. N. 63 (1901); Abdul Rahman v. 
Muhammad Yar, 4 A. 190 (1880); Nimayo 
Chum V. Jogondro Nath Banerjeo, 21 W. R. 
366 (1874); Rash Bohary Mookerjee v. Surno- 
moyo, 9 C. L. R. 79 (1881) [sect. 244 of old 
Code inapplicable as interest was acquired 
prior to suit]; Urjoon Sahoy v. Nil Moneo 
Singh, 20 W.R. 00 (1873). 

(11) Sabhapathi Chetti v. Norayanasami 
Chotti, 26 M. 666 (1901). 

(12) Soo Java Ramgi v. Jadavji Natha, 1 
B. H. C. R. 224 (1864); Ex parte Gamble, 2 
B. H. C. B. 142 (1866); In re Gocool Dasa 
Soonderjee, Bourke, 240 (1866); Kartiok 
Chunder Mookerjee v. Mookta Earn Sircar, 10 
W.E.21 (1868). 
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case the Court, after being satisfied of the existence of the mortgage, sells onl; 
the 'judgment-debtor’s right of redemption, so that the purchaser does no 
acquire any greater rights than those of redeemirg the mortgage. In the latte 
the Court decides nothing as to the existence of the mortgage. The purchase 
bu 3 rs the property with notice of the mortgage, and subject to such risks a 
the notice might involve.(1) A person who purchases a property in executio: 
of his own decree apparently subject to a mortgage lien as declared by th 
Court under r. 62, without, however, acquiescing in the order made in favou 
of the mortgagee, is entitled to question the mortgage, if done so within a yea 
of the order in the claim case, by way of defence in the suit brought against hin 
by the mortgagee to enforce bis lien, although he may not have instituted an; 
suit under r. 63 to establish the right which he claims in the propertyin dispute.(2 


Sale generally. 

■] 64. Any Court executing a decree may order that any pro 

„ , ^ perty attached by it and liable to sale, o; 

perty attached to be sold such portion thereof as may seem necessary t< 
and proceeds to be paid satisfy the decree, shall be sold, and that thi 
proceeds of such sale, or a sufficient por 
tion thereof, shall be paid to the party entitled under the decrei 
to receive the same. 

Order for sale.—This rule corresponds with sect. 242 of Act VIII. c 
1859, but that section provided only for the sale of such attached property u 
did not consist of money or bank-notes. The present Wording, save the word 
in italics, was introduced by sect. 284 of Act X. of 1877. • The words in italic 
arc additions made by the present Code. Where the same property is unde 
attachment by two Courts of different grades a sale efiected by the- Coui't o 
lower grade is not a nullity. Sect. 63, ante, is a directory section dealing wit 
procedure, and does not take away the jurisdiction to sell conferred on the Cour 
by this rule.(3) Sect. 89 of the Transfer of Property Act contemplates a certaii 
state of things, but where such state does not exist that section does not exclud 
other ways of enforcing a decree, and a Court has general jurisdiction to direct 
sale, if not under that section, then under this rule.(4) 

“ May,”—^It is, however, imperative on the Comt to act when an applies 
tion is duly made by a party interested and having the right to apply, but whe: 
property has been sold in execution of a decree it cannot be sold ^ain at th 
instance of another decree-holder who attached it prior to the attachment unde 
the decree under which it was sold.(5) 


(1) Shib KuiiWai Singh v. Sheo Prasad 34 C. 836 (1907). 

Singh, 28 A. 418 (1906). (4) Abii Faramanik ti, Jahai Mahammad 

(2) Sbah Zia-uddin v, Eailaah Chandra 6 C. L. J. 95 (1907). 

Shaba, 2 C. L. J. 599 (1905). (6) Kashi Kath v. Suibanand Shahs, 12 C 

(3) CSopi Chand Bothia v, Easimunnesaa, 317 (1885). 
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“Any property attached.” —This does not include a decree for money, 
which cannot be 8old.(l) 

“ Shall he sold.” —^When a sale takes place, all previous attachments 
effected upon the property sold fall to the ground.(2) As to payment of 
proceeds to party entitled, see case cited.(3) 

Appeal. —^An appeal lay under sect. 588 (yl of Act X. of 1877 from an order 
refusing the judgment-debtor’s application that the property be sold in successive 
shares, the question being one between the parties in respect of the execution of a 
decree.(4) But see now 0. XLII. r. 1. 

65. Save as otherwise prescribed, every sale in execution 
Sales by whom con- of a decree shall be conducted by an officer 
ducted and how made. of the Court or by such other person as the 

Court may appoint in this behalf, and shall be made by public 
auction in manner prescribed. 

Sales. —A sale in execution is a sale by the Court which has a statutory 
power conferred on it of transferring the interest of the judgment-debtor to 
the purchaser, and to that end a certain course of procedure is prescribed terminat¬ 
ing with the sale-certificate.(5) As to sales of agricultural produce, see rr. 74, 76. 
In order that the sale be good it must have been held under a good decree,(6) 
and it must have been conducted by a person duly authorized. The words 
“ whom the Court may appoint ” in the former section were held to apply not only 
to the words “ any other person," but also to the officers of the CouTt.(7) When a 
Court postponed a sale, but information not reaching the Nazir in time, he sold 
the property; it was held that the sale was void.(8) In sales under the direction 
of the Court it is incumbent on the Court to be scrupulous in the extreme and 
very careful to see that no taint or touch of fraud or deceit or misrepresentation 
is found in the conduct of its minister8.(91 Where a sale was conducted by two 
officers of the Court, one a chief clerk and officiating bailiff, and the other, his 
deputy, being the auctioneer, and the purchaser made a bid on the representation 
of the latter in the presence and hearing of the former that he was selling the 
land at the instance of the mortgagees, though a proclamation was read in 
English (which the purchaser did not understand) to the effect that only the 

(1) Gopal Nanashet v. Joharimal, 16 B. (6) Jadu Nath Kundu v. Braja Nath 
822 (1801); Sultau Kuar /•. Qulzari Lai, 2 A. Kuadn, 6 B. L. App. 90 (1871); Golam Aspar 
290 (1879); Tiruvongada v. Vythilinga, 6 M. v. Lakhiiuani Debi, 5 B. L. R. 08 (1870); diet. 
418 (1883); Jotindio Nath v. Dwarka Nath, in Najabut All Cfaowdhry v. Sheikh Bussoc- 
20 C. Ill (1891) i Kashi Nath v. Surbanand loolah, 11 B. L. R. 42 (1873). 

Shaha, 12 C. 317 (1886). (7) Judoonath Boy v. Bam Buksh Gliat- 

(2) Kashi Nath v. Surbanand Shaha, tcifee, 12 W. B. 238 (1889). In Omur 

12 C. 317 (1886). Ohnnder Doss v, Soonnunnissa Khatoon, 

(3) Gayanoda v. Bntto Kristo, 33 C. 1040, W. R. 44 (1864), the sale by the Peshkar was 

1046 [payment to Crown]. by direction of the Munsif, who was ill. 

(4) Chandhari Sital v. Jhumah Singh, 4 (8) Sant Lai v. Umrao-nn-nissa, 12 A. 96 

C. L. B. 27 (1870). (1889). 

(6) Baroda Kanta Bose v. Chander Kanta (9) Mahomed Kala Mia v. Harperink, 36 
Ghose, 20,0. 682, 686 (1902). 1 A. 32. > 
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interest nf the judgment-debtor was being sold, it was held by the Privy Council 
that as the interest of the judgment-debtor was a mere equity to redeem property 
mortgaged far beyond its value, the Court could not enforce a bargain so iUusory 
against a purchaser misled by its agents. And it was also held that the chief 
clerk was right in referring the matter to the Court for direction, and also in not 
proceeding under sect. 306 of the last Code (now represented by r. 84 of this 
Order).(1) 


66 . (/) Where any property is ordered to be sold by public 
Proclamation of sales auction in execution of a decree, the Court 
by pubUo auction. gjiall cause a proclamation of the intended 

sale to be made in the language of such Court. 

{/') Such proclamation shall he draim up after notice to the 
decree-holder and the judgment-debtor and shall state the time and 
place of sale, and specify as fairly and accurately as possible— 

(a) the property to be sold; _ 

(b) the revenue assessed upon the estate or part of the 

estate, where the property to be sold is an interest in 
an estate or in part of an estate paying revenue to 
the Government; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is 

ordered; and 

(e) every other thing which the Court considers material for 

a purchaser to know in order to judge of the nature 
and value of the property. 

(ft) Every application for an order for sale under this rule 
shall heaccompanied by a statement signed and verified in the mamier 
hereinbefore prescribed for the signing and verification of pleadings 
and containing, so far as they are hnown to or can be ascertained by the 
person making the verification, the matters required by sub-rule (2) 
to he specified in the proclamation. 

{4) For the purpose of ascertaining the matters to be 
specified in the proclamation, the Court may summon any person 
whom it thinks necessary to summon and may examine him in 
respect to any such matters and require him to produce any 
document in his possession or power relating thereto. , 

Proclamation. —^It has been held that the object of issuing a proclamation 
is to give notice to intending purchasers of what is sold and not to the judgment- 
debtor.(2) The Court should be careful to specify in the proclamation the 


(1) Mahomed Kola Mia v. Harpcriok, (2) Lack Bam v, Mohesh Boas, 12 W. R. 
30 I. A. 32. 488 (1809); Shaikh Abdcwsl u. Syud Jaun Ali, 
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dotaila given in this rule, for an omiaaion causing aubatantial injury may form 
ground for setting aside the sale under r. 90, j)ost.(l) Under r. 69 the Court 
may adjourn the sale. It is necessary in such case to mention the date and hour 
of sale.(2) If this is done for a longer period than seven days a fresh proclama¬ 
tion (3) must issue unless the judgment-debtor waives it.(4) Where there is a 
scries of short postponements less than seven days, which taken together in the 
aggregate amount to more than seven days, a fresh proclamation is necessary.(6) 
Another date should bo fixed. Where a sale did not take place on the day fixed 
in the original notice, it was held'that an indefinite postponement could not be 
regarded as an adjournment from day to day.(6) Proceedings mentioned 
in this rule have been held to be of an administrative and not judicial character. 
They are, not therefore orders within sect. 47 (formerly 244) or appealable. But 
if a sale docs take place objection may be taken on any of the grounds mentioned 
in r. 90 (formerly sect. 311), some of which may relate to the cOuienfs of the 
proolamation.(7) It has been said that the sales contemplated by the rule 


18 W. R. C5 (1872) [on one ]ioint diBsontod 
from in Mt. NuzniTan v. Moulvio Amoe- 
rooddocn, 24 W. R. 3 {J875); seo as to 
doularatory portion of proclamation, Dwarka 
Nath Aloko Chundcr, 9 0. 641 (1883), ami 
as to discrepancy botwoon proclaruatiun and 
cortificato, Uma Churn Sen v. Gobind 
Chundcr, ] 0. L. R. 460 (1878), 

(1) Soo notes to section cited ; and Aruna- 
ehollam v. Arunachollam, 12 M. 10 (1888); 
Bhoop Singh v. Gouree Mull, S. U. N. W, 533 
(1860) [omisshm of jumina and name of 
decroe-holder; sale upheld as no injury]; 
Thakoor Das v. Hardoo, S. D. N. W. (1862) 
104 [application of samo decree-holder in 
five separate cases ; entire right of all sharcre 
sold; failure to specify right of each judg¬ 
ment-debtor or hifl liability in each c-ase—no 
injury; sale upheld]; Nuiideeput v.Urquhart, 
13 W. K. 20!) (1870) [two lots sold as ono 
though proulamatioii treated them as 
separate]; Babu Luehmeeput v. T^kraj Roy, 
8 W. R. 416 (1807) fpruelamation not spe¬ 
cifying numbers and vaiucH of promissory 
notes sold]. As to misdescription in the 
oase of a sale under the Public Demands 
Recovery Act, sec Ram Taruk Hazra v, 
Mosaheb Ali Khan, 6 0. W. N, 240 (1901). 

(2) Bhikari Misra v. Rani Surjamoni, 6 C. 
W. N. 48 (1001); Muhabir Pershad v. Dhanuk* 
dhari Singh, 8 C. W. N. 685 (1904); s. c., 31 
C. 816, 818 (1904); Surnomoyoo Debi v, 
Dakhina Ranjan Sanyal, 24 C. 291 (1896), 

(3) See as to necessity for a fresh proclama- 
tion after postponement, Shoshee Mookhee 


V. Dwarka Nath Biswas, 6 W. R. Misc. 84 
(1800); Sanwal Singh r. Mukhu Panday, 2 
A. H. C. R. 143 (1870); Okhoy Chunder Dutt 
V. Erskine & (V>., 3 W R. Misc. 11 (1865); 
Tekait Rai Mirza Handeh, S. D. N. W, 
(1S56) 322 (sale taking iilaco on day origi¬ 
nally fixed after an order for postponement 
had been passed]; Jhnnmuck Ghowdhry v. 
Rajah Radha Pershad, 25 W. R 328 (1870); 
Roy Gouree Nath v. Eukeer (^hund, 18 W. R. 
347 (1872); Sm. Asmutoonnissa Bibee v. 
Khudoemoouissa Biheo, 17 W. R. 278 (1872). 
The omission to issue a fresh proclamation is 
an irregularity only; Bagal Ghuudor v. 
Rameshur Mundal, 18 0. 496 (1891). 

(4) SecNoorulHossciiii^. Oomatul Fatima, 

26 W R. 34(1875); Baboo Hurdeo Narain w. 
Girdhari Singh, 19 W. R. 227 (1873); Bagal 
Ghundor v. Rameshur Mundul, 18 C. 490 
(1891); Proo Lall Paul v. Radhika Proead 
Paul, 6 C. W. N. 42 (1901). 

(6) Jamini Mohun Nundy v. Chundra 
Kumar Roy, 0 C. W. N. 44 (J!)01). 

(0) Jhoomuch Chowdhry v. Rajah Radha 
Pershad, 26 W. R. 328 (1876). 

(7) Sivagami Aohe v. Subrahmania Ayyor^ 

27 M. 251) (1903), F. B., dissenting from 
Sivasami Naickar v. Ratnasami Naickar, 23 
M. 698 (1900); Lachman r. Gauga, 16 
G. W. N. 713 (1910); Sakhi Chand v. 
Kulanand, 14 C. h. J. 607 (1911); Ganga 
Prosad v. Raj Coomar Singh, 30 C. 617 
(1903). In Rajah Ramessur Pershad v. Rai 
Sham Krissen, 8 C. W. N. 257 (1901), it was 
also hold that there was an appeal. 
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are sales in execution of decrees, and the procedure and the rules laid down 
regarding them are framed on the assumption that the property to he sold has 
been already attached.(l) It has been held therefore that property not attached 
and not proclaimed cannot be sold; (2) and where plaintiff attached before 
judgment and the suit was dismissed but decreed in appeal, it was held that a 
sale without further attachment was void.(3) It has, however, also been held 
that though the absence of attachment is an irregularity, a sale is not to be 
considered as a nullity merely by reason of the absence of any attachment.(4) 
Publication of a sale-proclamation upon the d6cree-holder’8 property at a distance 
of some half-mile from the judgment-debtor’s property is a material irregularity 
in the publication of the sale.(6) The former section was held to have no applica¬ 
tion to a case in which property was being sold under a mortgage-decree in which 
a claimant objected that the property had previously been sold to him at a private 
sale.(6) An order of sale after attachment on a money-decree may create a valid 
charge on the property. (7) 

“ After notice.”—The proclamation was in the Mofussil usually prepared 
without notice to the judgment-debtor and behind his back, and he was not 
therefore likely to receive any intimation of its contents until it was fixed up 
in the Court-house or Collectorate or was published upon the property. The 
faultiness of this practice was held therefore to excuse objection by the judgment- 
debtoT.(8) The Code has therefore been altered to give effect to a practice 
followed in Calcutta with great advantage of drawing up the proclamation after 
notice to the parties, who are thus afforded an opportunity of settling tile contents 
correctly, and in a great measure are restrained from subsequently raising 
obstructive and dilatory objections. If objections are not taken they may be 
deemed to have been waived.(9) The original Bill proceeding on the ground that 
the object of those proceedings was to give notice to intending purchasers rather 
tlian the. judgment-debtor,(10) required a notification at the time of sale, of any 
information coming after issue of the proclamation to the knowledge of the parties 
nr of the Court executing the decree. And it was at first considered that as the 
rejections of a claim preferred, or an objection under rule 58, opened up the 
prospect of litigation, the intending purchaser should have notice of the matter. 


(1) Deno Nauth Biicliit; ». MuttyTjiI Paul. 

1 Hyde 158 (1802-3). 

(2) Ram Onoogroho v. Mt. Montomn, 0 W. 
B. 823(1866); Fids Husain it. Kutuh Hnssin, 
7 A. 38(1884). 

(3) Rom Chond it. Pitara Mai, 10 A. 50B 
(1888). 

(4) Kishory Mohun Roy it. Mahomed 
Mujaffar Hosiein, 18 C. 188 (1890) ■, 22 C. 
909 (1895); distinguished in Sasirama v. 
Meherban, 13 C. L, J. 243 (1911). 

(5) Jamini Mohun Nundy v. Chandra 
Kumar Roy, 6 C. W. N; 44 (1901). 

(6) Himatram it. Ehushal Jetheism, IS B., 
98 (1893). 

(7) Suraj Bunsi Koer a. Sheo Peishail 


Singh, 50. 148 (1879); b. c., (! I. A. 88 ; Roi 
Balkishen it. Rai Sita Ram, 7 A. 731 (1886): 
sec Madho Parshad it. Mchrban Singh, 18 C. 
167 (1890). 

(8) Rajah Rameasur Porshod it. Rai Sham 
Krissen, 8 C. W. N. 267, 282 (1901). 

(9) See as to waiver of mis-statements in 
proclamation, Girdhari Singh, v. Hurdeo 
Narain, 3 I. A. 2,30 (1876) ;* Arunachollara 
Chotti It. Arunachellam Chetti, 16 I. A. 171 
(1888): Preo Lai Paul it. Radhika Prosaud 
Paul, 8 C. W. N. 42 (1901); Pran Singh it. 
Janardan, 14 C. L. J. 541 (1911). 

(10) Lack Ram v, Moheeh Das, 12 W. R. 
488 (1809); Saadatmand Khan it. Phu Kuar, 
20 A. 412 (1898) j s. e., 2 C. W.^N. 650. 
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The Select Committee, however, cancelled the proposed clause which provided 
for inforipation likely to be useful to the public in bidding, and as above 
stated proposed to require the proclamation to be settled after notice to the 
parties. 

“ Time and place of sale.” —Property cannot be sold before the expiry 
of the period mentioned in r. 68. The proclamation should fix a day for the 
sale which is not a holiday, or a day on which the Courts are closed by order 
of the High Couit.(l) Both the proclamation of the time and place of sale and 
the holding of such sale at such time and place are conditions precedent to the 
sale being a sale under the Code.(2) It was held under the last Code that it was 
intended that a sale of moveable property should ordinarily be hold in some 
place within the jurisdiction of the Court ordering the sale. Good and sufficient 
reason must be shown for directing otherwiso.(3) 

“ The property to be sold.”— The judgment-debtor has the right to have 
the property to be sold described with reasonable accuracy.(4) 'As this is to be 
expressly stated, where the, proclamation set out particulars of the property, 
but subsequent to such proclamation a portion of the property was released 
to a third party, it was held that a fresh proclamation must be made.(6) If a 
Court directs the sale of property not warranted by the decree, the person 
aggrieved may follow the property in a regular 8uit.(6) In a recent case 
where decree-holders had applied for execution by attachment and sale of a 
certain encumbered share of a mahal, which was fully described in the 
Schedule, and the share was attached and sold, but the Subordinate Judge 
granted a certificate stating that a different and unencumbered share had been 
purchased, it was held by the Privy Council that there was no power to sell 
the latter share, since this was not a case of a mere misdescription but of a 
mistake as to identity.(7) The sale of a decree partly executed only enables 
the purchaser to execute what remains to be carried out.(8) In the under¬ 
mentioned case (9) it was held that the sale of a decree for possession of land 
did not carry the mesne profits to the debtor. An application to set aside a 
sheriff’s sale or for compensation on the ground of deficiency in the area of 
land sold was refused. (10) 

“ The revenue aBBesBed.”— Not stating the revenue is an Irregularity, but 


(1) Haro Jemadar v. Jadub Chundor 
Holdar, 3 W. R. Misc. 24 (1866). 

(2) BashanituUa i'. Uma Churn Dutt, 16 
C. 794 (1889); as to place of sale, boo Goyind 
Salokar v. Bank of India, 4 B. H. C. R., A. C. 
J. 164 (1867). 

(3) Ijakshmibai v. Santapa Rivapa, 13 B. 
22 (1880). 

(4) Rajah Bamossur I’orshad v. Rai Bhain 
Krissou, 8 C. W. N. 267 (1901). 

(6) Shib Frokosh Singh v, Sardar Doyal 
Singh, 3 C. 644 (1878). 

(6) Assamathem Ncssa v. Roy Lutchmee- 


pnt, 4 C. 142 (1878); see Dorab Ali Khan v, 
Khajah Mohocoodoen, 3 C. 806 (1878); as 
to purchasor’s right to receive back puichase- 
monoy, see r. 93; distinguished in Ram 
Kumar v. Rom Gour, 37 C. 67 (1909). 

(7) Raja Thakur Barmha <>. Jiban Bam 
(P.C.), lOC.L. J, 161 (1913). 

(8) Grish Chundor Chuokorbutty v. Grish 
Ohundor Chuokorbutty, 6 C. 243 (1880). 

(9) Ganosh Lai Tewari v. Ramnamin, 6 
C. 213 (1880). 

(10) Bam Naraiir v. liwarka Nath Khettry, 
4 C. W. N. 13 (1809). 
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this objection should be taken in the first Court when seeking to set aside a 8ale.(l) 
The words “ fart of an estate ” mean an aliquot part of on cstate.(2) 

“ Any incumbrance.” —^In the case of a mortgage the amount of the mort¬ 
gage-debt unpaid should be 8tated.(3) An absence of the specification of 
the incumbrance may amount to a material irregularity avoiding the sale.(4) 
[f a decree-holder knowing of the existence of an incumbrance does not notify 
t, the land passes free from lt.{5) Sembk, a third person purchasing mortgaged 
Droperty bona fide at a sale in execution of^a money-decree obtained by the 
mortgagee against the mortgagor obtains a good title free from the niortgage- 
ien unless the sale is made subject to it.(6) Where the holder of two decrees 
rttached property in execution of one of them, he was held to have a right to 
itate in the notification of sale that he likewise claimed the same property in 
latisfaction of his second decree.{7) It was held that claims admitted by the 
parties or established by decree of Court should be entered in the proclamation 
48 charges upon the property, though they came to the knowledge of the Court 
n an inquiry under this rule only, and have not been made the subject of an 
rrdcr under sect. 282 of the former Code. It was also held that mortgages 
loted in the proclamation as claims upon the property sold, should not necessarily 
be entered in the certificate of sale, or be computed as part of the purchase-money 
unless they had been admitted by the parties or established by decree, or unless 
ihey had been declared under that section to bt; charges on the property, and the 
3ourt has seen fit to sell it subject to them, but they should be so entered and 
iomputed if they have thus been admitted or established, or if they had been 
leclared under that section and the sale was held subject to them.(8) 

“ Every other thing.”—It has been held that the proclamation should 
ipecify as fairly and accurately as possible the value of the property, inasmuch 
IS it was a material fact for the purchaser to know in judging of the nature 
md value of the property.{9) It was proposed to amend the rule to the effect 
;hat no valuation was to be entered in the proclamation. But this'proposal 


(]) Jlauuftghton v. Mahabir Fershad, 9 C. 
150 (1002); Madarshah Maracayar ». Palani- 
ippa Oliotti, 23 M. 028 (1900). 

(2) Kaliy Prosonno Bose e. iJino Hath 
iluliiok, 11 B. L. R. 66 (1873). 

(3) Mohunt Mogh Lall v, Shib Porshad 
nadi, 7 C. 34, 41, 42 (1081). 

(4) Hot! Laal Key v. Bhawanl Kuinarl 
>ebi, 6 C. W. N. 836 (1902). 

(6) Kastari v. Venkata Chalapathi, 16 M. 
12 (1892 ); and boo Nurshig Harain iSingh 
. Ragboobui Singh, 10 C. 009 (1884); but 
r Bombay registration was held to be notice, 
Ihoiido V. Ravji, 20 B. 290 (1805); which 
ras doubted in Ram Chandra v, Jairam, 22 
!. 686, 691 (1897). As to estoppel on real 
wner, see Baswantapa Shida])a ti. Ranu, 9 B. 
6 , at p. 93 (1884). 

(0) Husein v, Shankagiri Guru, 23 B. 119 


(1890); Bahadu Mauaji v. Dorlya Juba, 14 
Bora. L. R. 254 (1911). 

(7) Balakoc Lall c. K huruckdliarec Singh, 
12 W. R. 79 (1869): whore mortgagee sells 
under separate decrees for instalments of 
same debt, see Dosibni v. Ishwardas, 15 B. 
222 (1801). 

(8) Shantappa r. Subrao, 18 B. 176 (1893). 

(9) Saadatmand Khan v. Phul Kuar, 2 
(!. W. N. 660 (1898); a. c., 20 A. 412; 26 
I. A. 146; Rajah Ramessur Pcrriiad v. Rai 
Shain Krisson, 8 C. W. N. 267 P901); Oanga 
Prosad e. Raj Coomar Singh, 30 C. 617 
(1903) [right of appeal]. As to whether 
there should bo a regular investigation into 
the question of valuation, see Kashi Pershad 
Singh V. Jamuna Pershad Singh, 31 C. 922 
(1004); a. c., 8 C. W. N. 264. 
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lias not been adopted. If the property of which the sale is sought is a debt, 
and the Court receives notice from the alleged debtor that no debt exists, the 
Court should satisfy itself as to the existence or otherwise of the debt, and if it 
comes to the conclusion that no debt exists should abstain from proceeding to 
sale.(l) Should the Court have reason to believe that the property the sale of 
which was asked for was held by occupancy tenure, it is its duty to notify that 
fact in the proclamation as a warning to prospective bidders.(2) 

“ Every application,” etc., eub-role (3).— The Code has thus adopted 
a practice stated to have obtained in the Madras presidency,(3) under which 
t he decree-holder is required to assist the Court by ascertaining and communicat¬ 
ing the particulars to be specified in the proclamation of sale. 

“ For the purpose of ascertaining,” sub-rule ( 4). —An objection raised 
in the course of an inquiry under this rule cannot be treated as a claim under 
r. D8 (formerly 278), the latter rule having reference to claims to and objections 
to att.achment.(4) Where a,person came forward in response to a notice issued 
under this rule, and claimed a mortgage-lien over the property, which was allowed 
and entered in the proclamation of sale, and the property was sold, it was held 
(hat the plaintiff (whose proper remedy was indicated) could not sue to have the 
sale set aside and a re-sale ordered of the property freed from the alleged in¬ 
cumbrance.(.5) The enquiry under this rule should be of the most summary 
oharactcr.(6) An order by an executing Court under this rule, determining the 
valuation of immoveable properties attached and sought to be sold in execution 
of a decree is not appealable as a decrec.(7) 


67. (i) Every proclamation shall be made ami published 
Mode of making pro- 0,8 nearly as may he, in the manner prescribed 
clamafion. ),y sub-rule (;2). 

Where the Court so directs, such proclamation shall 
also he published in the local official Gazette, or in a local news¬ 
paper, or in both, and the costs of such publication shall he deemed 
to he costs of the sale. 

(.y) Wlme property is divided into lots for the pirpose of being 
sold separately, it shall not he necessary to make a separate proclama¬ 
tion for each lot, unless proper notice of the sale cannot, in the 
opinion of the Court, otherwise he given. 


(1) Harilal Amthatbhai e. Abbosang Mem, 

4 B. 323 (1880); Siriili v. Muckaaaebary, 10 
M. 194 (1887). 

(2) Basdoo Perasad v. .liilban Bam, 27 A. 
084(1905). 

(3) Ill Sm. Gbibala Debia v. Mina Kumarl, 

5 0. W. N. 497 (1900), it M'as pointed out 
that there was no express provision requiring 
the decreo-bdidor to notify incumbranoes, 
though under the High Court mles be had 
to notify the existence of arrears. In Ram 
Chandra v. Jairam, 22 B. 686, 691 (1897), it 


was hold that the applicant was hound to 
disclose his own lions. 

(4) Bhiku Bal Patil v. Khemohand 
Kulorshet, 14 B. 369 (1890). 

(6) Parshotam Manji v. Gnuosh Vinayak, 
23 B. 769 (1899). 

(6) Pran Singh ti. Jaiiardan, 14 C. L. J. 641 
(1911). 

(7) Deoki v. Bansi, 16 C. W. N. 124 (1911); 
Panch Duar ti. Mani Baut, 16 C. W. N. 970 
(1912). 
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“ Shall be made.” —See notes to last rule and to r. 5, and as to fixing in 
Court House note.(l) The words “as nearly as tnay he” have been inserted 
because the provision applies generally to sales of both kinds of property, and 
in the case of moveables the provisions of r. 6 relating to immoveables cannot 
be applied in their entirety. An omission to carry out the provision of this rule 
is an irregularity, but does not render a sale void.{2) 

Advertisement. —^It is right that the Court should permit any advertise¬ 
ment reasonably required which might have the effect of giving notice to all 
possible purchasers.(3) The power of advertisement is now still further extended, 
and an option is given not to publish in the Gazette, which is not commonly 
read by the classes most affected. The costs ore as under the last Code costs in 
the 8ale.(4) A want of correspondence between the advertisement and the 
schedule of the proclamation is an irregularity which might need to be set 
right by the Court if the sale was otherwise regular.(6) 

“ Lots.” —^The substance of the decision (6) on the subject of the division 
of a joint area into lots has beeii incorporated. It had been previously held, 
prior to the amendment of the last Code by sect. 29 of Act VIT. of 1888, that 
where several separate properties are attached there must be a separate 
proclamation.{7) 


68. Save in the case of property of the kind described in 
Time of sale proviso to nde 43, no sale hereunder shall, 

without the consent in writing of the judgment- 
debtor, take place until after the expiration of at least thirty 
days in the case of immoveable property, and of at least fifteen 
days in the case of moveable property, calculated from the date 
on which the, copy of the proclamation has been affixed on the 
court-house of the Judge ordering the sale. 


“ Consent.” —^Au application made on the day of sale by the judgment- 
debtor that a part only of the property should be sold, instead of the entirety, 
is not a consent under this rule.{8) 

Sale in contravention of rule. —There has been a difference of opinion 


on the question whether contravention 
which this rule replaces, is an illegality 

(1) Mohunt Megh Lai Fooiee v. Shib 
Porsbad Hadi, 7 C. 34 (1881). 

(2) Nana Kumar Boy ti. Qolam Chunder 
Dey, 18 C. 422 (1891); Jagemath Sahai v. 
Dip Barn Koer, 22 C, 871, 876 (1896). 

(3) Bai Monindia Bahadoor ti. Luohmesh- 
war Singh, 1 C. W. N. olv. (1897). 

(4) Thus removing the difficulty dealt 
with in Kristo Kishoro v. Sooijonath Sircar, 
10 W. B. 354 (1868). 

(6) Baja Thakur Barmha v. Jibui Bam 
(P. C.), 19 C. L. J. 161 (1913), p. 166. 


provisions of the section 
vitiating the sale,(9) or as is the caSe 

(6) Pedro de Penha v. Jalbhoy Ardeehir, 
12 B. 308 (1887). 

(7) Tripura Sundari ti. Durga Chum Pal, 
11 C. 74 (1884). 

(8) Harbuns Sahai v. Bhairo4*er8hsd, 6 C. 
259 (1879). 

(9) Bakshi Nand v. Malak Chand, 7 A. 289 
(1886); Sadhusaran v. Panchdeo, 14 C. I. 
(1886); Jasoda v. Mathura Das, 9 A. 611 
(1887); Ganga Prasad v. Jag Lai Bai, 11 A. 
363 (1889). 
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a mere irregukrity,(l) which did not avoid the sale in the absence of proof of 
substantial injury. 

69 . (i) The Court may, in its discretion, adjourn any sale 
Adjournment or stop- i^reunder to a Specified day and hour, and 
page of uie. tJie officer conducting any such sale may in 

his discretion adjourn the sale, recording his reasons for such 
adjournment; , 

Provided that, where the sale is made in, or within the pre¬ 
cincts of, the court-house, no such adjournment shall be made 
without the leave of the Court. 

ijj) Where a sale is adjourned under sub-rule (7) for a longer 
period than seven days, a fresh proclamation under rule 67 shall 
be made, unless the judgment-debtor consents to waive it. 

(o) Every sale shall be stopped if, before the lot is knocked 
down, the debt and costs (including the costs of the sale) are 
tendered to the officer conducting the sale, or proof is given to his 
satisfaction that the amount of such debt and costs has been 
paid into the Court which ordered the sale. 

“ Tlie Court.”—That is tlie Court executing tlie decree. A Judge cannot 
order a Subordinate Judge to postpone-a sale in a case pending before the Court 
of the latter officer. (2) 

Adjoumment.—This is a matter of discretion. Whether it should be 
granted must be determined upon the particular facts, and precedents (3) 
are not profitable. The Court must consider not only the interests of the 
judgment-debtor, but also the possibility of prejudice to the decree-holder. 
When, however, a sale is adjourned, the provisions of the rule should be followed 
with exactitude.(4) See notes to r. 66, »«fe, “ Proclamation.” It is the practice 
to place all properties intended for sale on a list, and to proceed with the sales 
from day to day, commencing on an appointed day. As each property is taken 
up in its turn, an adjoumment of the sale of a particular property which is the 


(1) Kokil Singh v, Edsl Singh, 31 C. 386 
(1904); Tassaduk Rasul Khan v. Ahmad 
Husain, 21 C. 86 (1893); 201. A. 176; Abdul 
Nasia v. Duobal Dass. i 1 C. L. R. 302 (1882); 
Mohunt Megh Lall Fooreo v. Shib Fershad 
Madi, 7 C. 34, 39 (1881); Venkata v. Sama, 
14 M. 227 (1890); Bagal Chunder v, Ramc- 
shurMundal, 18C. 496 (1891); hold also that 
it was not necessary that sect. 290 of former 
Code must be equally followed when adjoum¬ 
ment under sect. 291 of that Code unless all 
the judgment-debtors waived fresh proolama- 
tiouj; Rahchandar Bahadur v. Kamta 
Frasad, 4 A. 300 (1882). ’ 


(2) Jaisteo Bam v. Bijai Kooer, 6 A. H. C. 
R. 177 (1873). 

(3) Janakee Nath Mookerjee v. Radha 
Mohun Chattorjoo, 20 W. B. 130 (1873); 
Ahmed Beza v. Khujooroonissa, 13 W. B. 281 
(1870); Venkata Narasimha v. Venkata 
Krishna, 6 M. H. C. R. 410 (1870); Govind 
Valekar v. Bank of India, 4 B. H. C. R., A, 
C. J. 164 (1867) [sale need not be closed on 
first day] i Jaistee Ram v. Bijai Kooer, 5 A. 
H. C. R. 177 (1873). 

(4) Venkata Subkaraya v. Zamindar of 
Karvetinagar, 20 M. 169 (1896). 
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consequence of sucli procedure is not an adjournment within the meaning of this 
rule.(l) 

“ Any sale,”— The rule applies to moTtgage-sale8.(2) 

“ Specified, day and hour.” —See notes to r. 66, “ Proclamation.” Assum¬ 
ing that a fresh proclamation is necessary, an omission to issue it is only an irregu¬ 
larity, and if it involved no loss to the judgment-debtor, it cannot be set aside. 
Thus where a sale was postponed and a fresh proclamation was issued directmg 
it to bo held on a certain date, but owing to the absence of the presiding officer 
on that date it took place some days later, the Privy Council held that it was not 
in contravention of sects. 289 and 291 of tlie last Code (now represented by rules 
66 and 69 of this Order) and that even if there had been any irregularity in it, 
it could not be set aside in the absence of substantial injury.(3) In such case 
the judgment-debtor should object to the confii'mation of sale and not seek to 
impeach it by suit.(4) 

“ Fresh proclamation.” —See notes to r. 66, “ Proclamation.” 

“ Knocked dcwn.” —-A bid may be witlidrawn until the lot is knocked 
down,(6) 

Payment. —^An assignee after decree in a mortgage-suit is entitled to deposit, 
and where this was refused and the judgment-creditor bought himself, the sale 
was set aside. (6) A payment made to prevent a sale is not a voluntajy payment, 
whether made by the debtor or a third party claiming the property.(7) 

70 . Nothing in rules (!0 to U!) shall he deemed to apply to 
Saving of certain case in which the execution of a decree 

• has been transferred to the Collector. 

71 . Any deficiency of price which may happen on a^’e-sale 

purchaser ^7 of the purchaser’s default, and all 

answerable for loss on expenses attending such re-sale, shall be certi- 
fied to the Court or to the Collector or sub¬ 
ordinate of the Collector, as the erne may he, by the officer or other 
person holding the sale, and shall, at the instance of either the 
decree-holder or the judgment-debtor, be recoverable from the 


(!) Lai Mohun Chowdluy v. Nunu Mcha- 
med, 17 C. 162 (1889). 

(2) Soo Rajah Ram Singhji v. Chunni Lai, 

19 A. 205 (1897); Harjas Rai v. RameshTOr, 

20 A. 354 (1898); seo Bibi Jan Biboe v. Saohi 
Bowa, 8 C. W. K. 684; s. o., 81C. 863 j Bipiii 
0 . Jatindra, 37 C. 897 (1910). 

(3) Thakur Rang Lai v. Ravaneshwar 
Pershad, P. C., 16 C. W. N. 1 (1911); 88 
r. A. 200. 

(4) Gajrajmati Toorain v. Akbar Hossaio, 
17 M. L. J. 112 (1906) j s. o„ 9 Bom. L. R. 


83; 34 I. A. 37; 29 A. 198; 11 C. W. N. 
393. 

(6) Agra Bank v. Hamlin, 14 M. 235 
(1890); Kenaram v. Kailash Chandra, 18 
C. L, J. 53 (1913). » 

(6) Bihari W v. Gaiu>at Rai, 10 A, J. 
(1887). 

(7) Omrito lial Sircar v. Ramdhun Chakeo, 
18 W, R. 503 (1872); Fatima Khatoon v. 
Mahomed Jan Chowdry, 12 M. I. A. 66 
(1888); Act IX. of 1872, sect. 69. 
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defaulU'wjr 'purchaser under the provisions relating to the execution 
of a decree for the payment of money. 

“Purchaser’s default.” —Sect. 264 of Act VIII. of 1869, so far as it 
relates to the subject-matter of the present rule, ran, “ If the proceeds of the 
sale which is eventually consummated he less than the price bid by such defaulting 
purchaser the difference shall be leviable from him under the rules for enforcing the 
payment of money in satisfaction (f a decree of Court.” The present wording 
was adopted by sect. 293 of Act X. of 1877, save as indicated in italics. ' Of 
the alterations so indicated the only important ones are the addition of the words 
“ or to the Collector or subordinate of the Collector, as the case may be,” and “ or 
other person ” which were made by the present Code. 

The rule applies to re-sales in copsequence of default in payment of deposit 
under 0. XXI. r. 84, or in payment of purchase-money under 0. XXL r. 85 
and 0. XXL r. 86; (1) and under 0. XXI. r. 77 ; (2) and whether the property 
be moveable or immoveable : (3) even when the property is re-sold forthwith, 
owing to the judgment-creditor repudiating the bid of his agent; (4) also where 
the purchaser refuses to pay the purchase-money owing to the same property 
being sold the next day in execution of a decree of another party who had a 
previous lien on the property ; (6) but the rc-sale must be of the same property 
as tlrst sold and under the same description, and any substantial difference in 
matters required by 0. XXL r. 66, disentitles the decree-holder to recover any 
deficiency of price.(6) It does not apply to a case where the purchaser makes 
default and a re-sale is ordered but does not take place owing to the property 
being sold in execution of another decree at the instance of another judgment- 
creditor at a lower price.(7) 

“Any deficiency of price.” —^Does not include interest on the price.(8) 

“ Shall be certified.” —The absence of a certificate will not prevent the 
decree-holder or the judgment-debtor from recovering the deficiency from the 
defaulter.(9) 

“ At the instance of either the decree-holder or the judgment- 
debtor.” —The judgment-debtor is not bound to proceed under this rule, and 
it does not debar him from having the re-sale set aside on the ground of irregu- 
larity; (10) nor does it debar the judgment-creditor from proceeding upon his 
decree against any other property of the judgment-debtor than that originally 


(]) JavhorbaiV. Huribhai. 6B. 676(1881). 

(2) Kamdhani v. Bajrani, 7 C. 337 (1881) ; 
Bajo.ndra Nath v. Ram Chiiran, 2 0. W. N. 
411 (1898). 

(3) Eamdhani a. Bajrani, 7 C. 337 (1881). 

(4) Vallabhan v, Pangunni, 12 M. 464 
(1889). 

(6) Sooraj Buksh v. Sroo Kishen, 6 W. B. 
Mis. 126 (1866). 

(6) Baijnath Bahai v. Mohoep Natain, 16 


C. 636 (1889). Of. Gangadas v. Bai Suraj, 
36 B. 329 (1911); 14 Bom. L. R. 260. 

(7) Bisokha Moyco v. Ronatun, 16 W. B. 14 
(1871). 

(8) Soorj Buksh v. Rreekishon, 9 W. B. 
600(1868). 

(9) Tapes! Lai u. Deoki Nandan, 19 A. 22 
(1898). 

(10) Bepin Chundet v. Modhoo Sudan, 12 
0. L. B. 316 (1882). 
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Bold.(l) He lias not to wait till the deficiency is realized ; (2) nor can the amount 
bid at the first sale be deducted from the decretal claim ; (3) but the Calcutta 
High Court held that the judgment-debtor was entitled to credit for the full 
amount bid at the first gale.{4) 

Defaulting purchaser.”—The principal and not the agent bidding at 
the sale is liable, and recourse should be had against the principal, and on his 
proving his repudiation, the agent can be proceeded against on breach of contract 
or for a false repre8entation.(6) 

Suit. A suit will lie to set aside an order under this rule.(6) 

Appeal. An appeal, it was held, lay from an order rejecting a petition to 
recover from a defaulter who was the judgment-creditor; (7) and even where 
the defaulter was not a party to the suit.(8) The Allahabad High Court, 
however, held that no appeal lay; (9) while the Calcutta High Court held 
that both an appeal and a second appeal lay from an order directing a defaulter 
to make good the deficienoy.(lO) 

72. (1) No holder of a decree in execution of which 
Decree-holder not to property is sold shall, without the express 

^thout nermiMion”*’*^ permission of the Court, bid for or purchase 
^ ■ the property. 

(2) Where a decree-holder purchases with such permission, 

Where decree-holder purchase-money and the amount due on 
pnrehases, amount ol the decree may, subject to the promsiom of 
be taken as section 73, be set ofi against one another, and 
the Court executing the decree shall enter 
up satisfaction of the decree in whole or in part accordingly. 

(3) Where a decree-holder purchases, by himself or through 
another person, without such permission, the Court may, if it 
thinks fit, on the application of the judgment-debtor or any 
other person whose interests are affected by the sale, by order set 
aside the sale; and the costs of such application and order, and 
any deficiency of price which may happen on the re-sale and all 
expenses attending it, shall be paid by the decree-holder. 


(1) Khiroda Moyee t>. Golam Somdauce, 21 
w. B. 149 (1874) ; 13 B. L. B. 114. 

(2) Gour Chonder v, Chuuder Coomar, 8 C. 
291 (1882) j 10 C. L. B. 236. 

(3) Anandrav Bapuji v. Shekh Baba, 2 B, 
662 (1878), 

(4) Joobraj Sipg t>. Gour Buksb, 7 W. B. 
110 (1867). 

(6) Horoe Bam v. Hur Fenhad, 20 W- B. 
80 and 397 (1873). 

(6) Tapeai Lai v. Deold Nandan, 19 A. 22 
(1890). 


(7) Vallabhan v. Pangunni, 12 M. 464 
(1889); Amir Baksha v. Vonkatachala, 18 M. 
439 (1896). 

(8) Baijnath Sahai v. Mohe^ Narain, 16 

a 636 (1889). ,, 

(9) Uabi Bakah v. Baij Nath, 13 A. 669 
(1891); Dooki Nandan v. Tapesi Lai, 14 A. 
201 (1892). 

(10) Kdi Kiahore v. Guru Prosad, 26 C. 00 
(1897 ); 2 C. W. N. 408; Bajendra Nath v. 
Bam Chaian, 2 C. W. N. 411. 
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Bidding by decree-holder. —This rule is similar to sect. 294 of Act X. of 
1877, save that the last clause has been added by Act XTV. of 1882, and the 
words in italics by the present Code. Of these, the words “ subject to the pro¬ 
visions of section 73 ” have been substituted for “ if he so desires,” and the words 
“ whose interests are affected by ” for “ interested in." 

“ Holder of a decree.” —An assignee of a decree under an oral agreement, 
the consideration of which was not paid till after the sale, is not a decree-holder, 
and it is unnecessary for him to (jbtain permission to bid.(l) 

“ Where a decree-holder purchases.” —^He is bound to exercise the most 
scrupulous fairness; if he or his agent dissuades others from purchasing, or 
openly disparages the property,(2) it is sufficient ground to set aside the sale.(3) 
The Privy Council have held that that is too sweeping in its terms, and leave 
to bid puts him in the same position as any other purohaser.(4) It would be 
difierent if the disparaging remarks were made by a purchaser who was not the 
decree-holder.(6) If the decree be reversed the sales under it to decree-holders 
fall through, but not the sales to bond fide purchasers who were not parties.(6) 
A decree-holder purchasing with leave to bid and set off must pay the deposit 
required by sect. 306 (0. XXI. r. 84) in cash,.but the sale ought not to be set aside 
for default where all parties (including the Government as represented by the 
officer conducting the sale) waive their right to the deposit in cash.(7) 

“ With such permission.” —The decree-holder is absolutely bound to 
obtain permission before he can purohase.(8) Leave to bid puts the decree- 
holder in the same position as any other piiTchascr.(9) 

“ Be set off.” —This was not allowed where the provisions of sect. 295 of 
the former Code applied,(10) the set off being intended to prevent trouble and 
inconvenience and not to alter the substantial nature of the transaction; (11) 
and the set off can only be accepted for so much of the judgment debt as the 
assets applicable to its discharge may suffice to satisfy.(12) The purchaser can 
only be compelled to refund the rateable amount due to the other attaching 
creditor, either by summary process in execution, or by suit, or he.may be given 
the option of electing a re-sale.(13) The terms of the present rule make the set¬ 
off subject to the provisions of sect. 73. A mortgagee decree-holder, with 

(1) Dakshina Mohan n. Baaumati, 4 C. W. 

N. 474 (1900). 

(2) Rukhinco Bullubh v. Brojonath, 6 C. 

308 (1879). 

(3) Woopendro Nath n. Brojeudro Nath, 7 
C. 346 (1881). 

(4) Mahomed Mira e. Savvaai Vijaya, 23 
M. 227 (1899); 271. A. 17; 4 C. W. N. 228 ; 

DakshJna Mohun t>. Baaumati, 4 C. W. N, 474 
(1900). 

(5) talmohun v. Nunu Mohamed, 17 C. 1S2 
(1889); Qunga Narain v. Annada Moyee, 12 
C. L. R. 404 (1883). 

(6) Zain-ul-Abdin v, Muhammad Aaghar, 

10 A. 106 (1887); 161. A, 12; 8ot Umedmal 


». Srinath, 27 C. 810 (1900); 4 C. W. N. 692. 

(7) Gopal Singh v. Roy Bunwari, 6 C. L. R. 
181 (1879). 

(8) Rukhince Bullubh v. Brojonath, 6 C. 308 
(1879). 

(9) Mahabir Perahad u. Macnaghten, 16 C. 
682 (1889 P. C.): 161. A. 107, p. 114; Maho¬ 
med Mira ». Sawasi, 23 M. 227 (1899 P. C.). 

(10) Shrinivas w.Rudhabai, 6B. 570 (1882). 

(11) Taponidi v. Mathura Lall, 12 C. 499 
(1886). 

(12) Viraragava v. Varada Ayyangar, 6 M. 
123 (1882). 

(13) Madden v. Chappani, 11M. 360 (1887). 
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permission, purcliasing the mortgaged property in execution of a decree, and 
setting off the price, which was insufficient to satisfy his decree, was not bound 
in subsequent execution proceedings to give credit for the market value of the 
mortgaged property, but only for the actual purchase price; (1) but where the 
property sold was the equity of redemption, and after purchase the mortgagee 
decree-holder applied for execution of the balance of his decree against the 
assignee of the mortgagor, he had to give credit for the price set off, plus the 
mortgage debt, that being what an independent person would have had to pay 
if he had purchased.{2) It would be otherwise if he had sold the mortgaged 
property. (3) The mortgagee decree-holder purchasing does not stand in a 
fiduciary position towards his mortgagor,(3) and is only obliged to give credit 
for the amount of his bid.(4) In the Mofussil the purchaser may give a receipt 
for the amount due under his decree, instead of paying cash into Court.(6) 

“ By himself or through another person.”—A purchase by the un¬ 
divided son of a decree-holder is presumably with joint funds and is the purchase 
of the decree-holder.(6) 

“ The Court may.”—-It is discretionary with the Court to sot aside a sale, 
and it will not do so if no substantial injury has resulted.(7) 

“ On the application of the judgment:debtor.”—This cannot be done 
by suit as the dispute fall* within sect. 47 ; (8) even where the sale was procured 
by fraud, and purchased by a person who was not a party, a suit will not lie, 
at all events as against the judgment-creditor; (9) likewise where the sale was 
brought about secretly and the purchasers were bemmeedars of the decree- 
holders ; (10) nor will a suit for possession lie after the sale has been set aside.(11) 

“ By order set aside the sale.”—A purchase by a decree-holder, without 
permission, is not ipso fudo void; it is a good sale until set aside; (12) but where 
he applied for permission and it has been refused and yet he purchased benami, 
the sale was set aside.(13) 

Appeal.~An appeal lies, from an order under this rule under 0. XLIII. 
r. 1 (/). But it was held that no appeal lay from an order refusing permission 


(1) Muhammad Husen v. Thakur Dharam, 
18 A. .31 (1895). 

(2) Krishnasami Janakiammal, 18 M. 
163 (1893). 

(3) Shoonath Doss v. Janki Prosad, 16 0. 
132 (1888); Mahabir Fershad v. Macuaghton, 
16 C. 682 (1889 P. C.) j 16 I. A. 107, p. 114. 

(4) Gunga Pershad v. Jowahir, 19 C. 4 
(1891). 

(6) Khellat Chunder v. Keshub Chunder, 
16 W. R. 46 (1871). This decision was before 
there was any provision for set ofi in the 
Oode. 

(6) Narayan v. Anaji, 6 B. 130 (1880). 

(7) Msthuia Das v. Nathuni Lall, 11C. 731 
(1886). 

(8) Yiraraghava v. Venkataoharyar, 6 H. 


217 (1882) j Genu v. .Sakharam, 22 B. 271 
(1896). 

(9) Sakharam v. Damodar, 9 B. 468 (1885); 
Mohendro Narain v. Gopal Mondnl, 17 G. 769 
(1890). 

(10) Durga Kunwar v. Balwant Sing, 23 A. 
478 (1901). 

(11) Viraraghava v. Venkata, 16 M. 287 
(1892). 

(12) In the matter of Vearapah Chotty, 14 
W. R. 405 (1870) i s. e.. 0 B. L. R. App. 37 ; 
Javhorbai v, Haribhai, 6 B. 676 (1881) j 
Chintamanrav v. Vithabai, 11 B. 688 (1887). 

(13) Mahomed Gazoo 0 Ram Loll, 100.767 
(1884)! followed in Thathu Ifaiek v. Kondu 
.Reddi, 32 M. 242 (1909), 
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to a decree-liolder to bid, but it did against an order confirming or setting aside 
or refusing to set aside a sale.(l) No second appeal lies from an order on appeal 
under this rule, notwithstanding that sect. 47 bars a separate suit in such 
a ca.so.(2) 

73 . No officer or other person having any duty to perform 
Restriction on bidding in connection with any sale shall, either 
or purchase by officers. directly^ Or indirectly, bid for, acquire or 
attempt to acquire any interest in the property sold. 

Bidding by officers. —This rule corresponds with sect. 202 of Act X. of 
1877, save that the words “ or other person ” have been added by the present 
Code, which also substituted “ the properly sold ” for “ any property sold at such 
sale ’’ 

“No officer.” —The pleader of a party is not an officer ; (3) but where 
such a pleader acted improperly, a sale to hun was set aside.(4) The Calcutta 
High Court have, however, held it was improper for a vakeel acting in execution 
proceedings to make himself in any way interested in the purchase; (,0) and 
in the North-West, pleaders are directed by circular orders not to purchase 
property sold in execution of decrees in wliich they are eoncerned, and it was 
inexpedient that they should by purchase become the persons entitled to execute 
decrees in such suits.(6) The words added give the rule a much wider scope. 
No Judge, legal practitioner, or officer connected with any Court is allowed to 
<leal in actionable claims by sect. 136 of the Transfer of Property Act.(7) 


Sale of moveable property. 

74. (/) Where the property to be sold is agriaiiUural produce, 

Sale of agricultural the scile shodX he h(dd ,— 
produce. (qj) produce is a growing crop, 

on or near the land on which such crop has grown, err, 
(h) if such produce has hem cut or gather^, at or near the 
threshing-floor or place for treading out grain or the 
like or fodder-stack on or in which it is deposited: 

Provided that the Court may Mred the sale to be held at the 
nearest place of .public resort, if it is of opinion that the produce 
is thereby likely to sell to greater advantage. 


(1) Dnrga Snndari n. G<ivinda Chandra, 10 
C. 308 (1883); Jodoonath r. Brojo Mohun, 
IS C. 174 (1886): Ko Tha Hnyin v. Ma Hnin, 
15 C. W. N. 862 (P. C. 1911); 38 0. 717; 14 
C. L. J. 241 i 381. A. 128. 

(2) Bbagbut Ball v. Naiku Roy, 21 C. 789 
(1894). 

(8) Alagirinami v. Rainanathan, 10 M. Ill 
(1886). 

(4) Snbrarayndu ti. Kotayya, 15 M. 389 


(1892). 

(5) Nundooput v. Urquhart, 13 W. R. 209 
(1870); 4 B. I.. R. 181; soo also Wajod 
Hossein V. Hahz Ahmed, 17 W. R. 480 (1872). 

(6) Goshain Jag Boop v. Chingun Lai, 2 
N. W. P. H. C. R. 48 (1870). 

(7) SooaleoRathnaBamiv. Subismanya, 11 
M. 66 (1887): and Singaraoharln v. Sivabai, 
11 H. 498 (1888). 
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(2) Where, on the 'produce being put up for sale ,— 

{a) a fair price, in the estimation of the person holding the 
sale, is not offered for it, and ' 

(b) the oumer of the produce or a person authorized to act 
in his behalf applies to have the sale postponed till the 
next day or, if a market is held at the place of sale, 
the next marl^-day, 

the sale shall be postponed accordingly and shall be then completed, 
whatever price may be offered for the produce. 

75. (1) Where the property to be sold is a growing crop 
Special provisions re- o,nd the CTop from its noture admits of being 
lating to growing crops, stored but hos not yet been stored, the day of 
the sale shall be so fixed as to admit of its being made ready for 
storing before the arrival of such day, and the sale shall net 
be held until the crop has been cut or gathered and is ready for 
storing. 


(2) Where the crop from its nature does not admit of being 
stored, it may be sold before is cut and gathered, and the purchaser 
shall be entitled to enter on the land, and to do all that is necessary 
for the purpose of tending and cutting or gathering it. 


Sale of agricultural produce.—With reference to sub-rule (1) of r. 74 
it has been considered that agricultural produce should, on the analogy of the 
Bengal Tenancy Act, 1886, sect. 129, ordinarily be sold at the place where they 
are attached, unless a better price is likely to be realized by sale at the nearest 
place of public resort. In sub-rule (2) a discretion has been allowed, on the 
'analogy of sect. 131 of the same enactment, to postpone the sale of agricultural 
produce where such a course is necessary or desirable to prevent the property 
from being purchased at an inadequate figure. 

76. Where the property to be sold is a negotiable instru- 
Negottabie tii. tnim.n <. ment or a share in a corporation, the Court 
and ibans In corpora- may, instead of directing the sale to be made 
by pubUc auction, authorize the sale of such 
instrument or share through a broker. 


* “May.”—The sale through a broker is permissive andnpt obligatory.(l) 

77. (1) WJiere moveable property is sold by public auction 

0 / t price of each lot shall be paid at the 

ae ypu I a c n. ^ ofl&cer 


(1) Baboo Luohmeepnt tt Lekroj Boy, 8 W. R. 416 (1807). 
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or other 'person, holding the sale directs, and in default oi pay¬ 
ment the property shall forthwith be re-sold. 

{2) On payment of the purchase-money, the officer or other 
person holding the .sale shall grant a receipt for the same, and 
the sale shall become absolute. 

{2) Where the moveable property to be sold is a share in goods 
belo'ngi'ng to the judgment-debtor and a co-owner, and two or more 
persons, of whom one is such co-owner, respectively bid the same 
sum for such property or for any lot, the bidding shall he deemed 
to be the bidding of the co-owner. 


“ Where moveable property," etc.— That is other than negotiable 
instruments or shares sold through a broker. The sale ot arms by a Nazir is 
excluded from the operation of the Indian Arms Act.(l) 

“ Purchase-money.” —The provisions of this rule give the officer or other 
person holding the sale a discretion to allow the purchase-money to ho paid at a 
reasonable time, after the sale has been niade.(2) The provisions of r. 71 making a 
defaulting purchaser liable for any deficiency apply to a re-sale under this 
rule.(3) 

“ Co-owner.” —It was originally proposed to check the litigation attendant 
upon the sale of moveables belonging to the judgment-debtor and a co-owner. 
It was considered that where the property was not of the nature referred to in 
r. 76, the fairest solution was to concede to the co-owner a right of pre-emption 
analogous to that conferred by r. 88, and at the same time debarring him from 
any remedy other than participation of the proceeds where he has failed to 
purchase, and is unable to show that in spite of due care and diligence he had 
notice of the sale. The Select Committee, however, while retaining the right 
of pre-emption, considered that they did not feel justified in penalizing a third 
part for the indebtedness of a judgment-debtor who happened to be a co-owner 
in joint property. 

78. No irregularity in publishing or conducting the sale 
Irregularity not to moveable property shall vitiate the sale ; 
vitiate sale, but any per- but any person sustaining any injury by 
son inJuMd may sue. reason of such irregularity at the hand of 
any other person may institute a suit against him for compensa¬ 
tion, or (if such other person is the purchaser) for the recovery 
of the specific property and for compensation in default of such 
recovery. 

Irregularity in sale of moveable property. —This rule corresponds with 


(1) WaU Hiraji v. Hira Patil, 9 B. 618 
(1886). 

(2) Shah Fareed Alum v. Sheo Chatun 


Ram, 4 A. H. C. R. 37 (1872). 

(3) Ramdhani Sahai v. Rajrani Kooer, 7 C. 
337 (1881). 


3 s 
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sect. 252 of Act VIII. of 1869. By sect. 298 of Act X. of 1877, the words “ fublish- 
ing or conducting ” were inserted, and instead of the words “ hy reason of such 
irregularity may recover damages by a suit in Court,” the words “ by reason of such 
irregularity at the hand of any other person may institute a suit against him for 
compensation, or (if such other person he the purchaser) for the recovery of the specific 
property and for compensation in default of such recovery ” were substituted. 

“ Irregularity.” —The omission in the sale proclamation of the amount 
of the decree is not an irregularity; (1) nor the omission of the service of the 
notification of sale on the judgment-debtor or in his village.(2) The fact that 
the amount really due is overstated will not invalidate a sale in execution ; (3) 
but if the sale proclamation warrants a title the injured party may apply to set 
the sale aside,(4) it not being a mere iiTegulai’ity,(5) and the owner can follow 
the property in the hands of the purchaser. (5) 

“Any person.”— If a person sues to recover possession of what was taken 
in excess of the interest of a judgment-debtor, without seeking to interfere 
with the sale in execution of the interest of the judgmcnt-dcbtoi, he need not 
sue within the period of limitation prescribed by law for a suit to set aside a 
sale.(6) 

“At the hand of any other person.”— A decree-holder is liable to be 
sued by the rightful owner for the value of property not belonging to the judgment- 
debtor sold in execution.(7) The latteb part of this rule codifies the decision in 
Mohanund Haidar v. Akial.(8) 

79. (7) Where tlie property sold is moveable property 
Delivery of moveaWe which actual seizure has been made, it 
property, debts and shall be delivered to the purchaser. 

(2) Where the property sold is moveable 
property in the possession of some person other than'ihe judg¬ 
ment-debtor, the delivery thereof to the purchaser shall be made 
by giving notice to the person in possession prohibiting him 
from delivering possession of the property to any person except 
the purchaser. 

(ii) Where the property sold is a debt not secured by a negoti¬ 
able instrument, or is a share in a corporation, the delivery thereof 
shall be made by a written order of the Court prohibiting the 
creditor from receiving the debt or any interest thereon, and 


(1) Kaasee Nauth v, UuUodhur, 2 W. R. 60 
(1866^ 

(2) Bomeeb Cbundei v. Jadob Cbundei, 6 
W. R. CHv. Ref. U (1866). 

(3) Chutter Singh v. Dhurrum, 1 N. W. P. 
H. C. R. 1 (1869). 

(4) Eiamii Besanji v. Homaaji, 2 B. 269 
(1877). 


(6) Mohanund Haldai t>.. Akial, 9 W. R. 1 IS 
(1868). ' .. 

(6) Sharafat v, Laohmi Narain, 8 N. W. P. 
H. 0. R. 288 (1876). 

(7) Kanaye Perehad v, Hur Chand, 14 W. 
R. 120 (1870). 

(8) 9 W. R. 118 (1868). 
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the debtor from making payment thereof to any person except the 
purchaser, or prohibiting the person in whose name the share 
may be standing from making any transfer of the share to any 
person except the purchaser, or receiving payment of any dividend 
or interest thereon, and the manager, secretary or other proper 
officer of the corf oration from permitting any such transfer or 
making any such payment to any person except the purchaser. 

• 

Notice.—Sub-rule (2) has been slightly remodelled. For form of notice 
iindpr this section, see Form No. 146, Schedule IV., of former Code. 

Delivery of debts and shares, sub-rule (3).—In the under-mentioned 
case (1) the Court said, “ No question has been raised as to whether the ordoi- 
required by sect. 301 of the Code was served. The presumption, therefore, 
is that this order was served; and it may be a question whether, if the order 
after sale required by sect. 301 were served, the service of the prohibitory order, 
which is the form of attachment before sale required by the Code, is material 
or is wholly immaterial.” Sec Schedule IV., Forms 147, 148 of last Code. In 
this as in other parts of the Code the reference to public oompanu^s in connection 
with shares has been omitted, it being presumably considered that the word 
“ corporation ” sufficiently covers the case. 

80. (1) Where the execution of a document or the endorse- 
Transfer of negotiable ment of the party in whose name a negotiable 
Instruments and shares. instrument or a share in a corporation is 
standing is required to transfer such negotiable instrument or 
share, the Judge or such officer as he may appoint in this behalf 
may execute such document or make such endorsement as may be 
necessary, and such execution or endorsement shall have the same 
effect as an execution or endorsement by the party. 

{£') Such execution or endorsement may be in the following 
form, namely :— 

A. B. by C. D., Judge of the Court of (or as the case may he), 
in a suit by E. F. against A. B. 

(.?) Until the transfer of such neyotidble instrument or 
share, the Court may, by order, appoint some person to receive 
any interest or dividend due thereon and to sign a receipt for 
the same; and any receipt so signed shall be as valid and 
effectual for all purposes as if the same had been signed by the 
party himself. 

Tranaferof negotiable inetrumenta and ebares. —This rule oorreBponds 
with sect. 267 of the Code of 1859 and (with slight alterations) 302 of the last. ■ 


(1) Debendra Kumar Maudil v. Rup Lall Das, 12 C. 640, 648, 649 (1886). 
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As to reference to corporation, see notes to last rule. A held shares in a company 
which were duly seized and sold in execution of a decree against him to B. The 
Judge, acting under the corresponding section of the Code of 1869, executed 
deeds of transfer to the purchaser, and the company was ordered to register the 
transfer in their hooks, hut refused to comply with the order. The purchaser 
was unahle to obtain from A the certificates of the shares. Hdd that, although 
the company’s deed of settlement (under which the Act of Parliament dcclaied 
that the company should he regulated) gave to the Board of Directors power of 
approval or disapproval of intending shareholders, they had no option as to 
registering a shareholder who purchased a share in execution, and that they were 
hound to grant him, under the circumstances, new share certificates.(1) 

81. In the case of any moveable property not herein- 
Vesting order in case before provided for, the Court may make an 
ol other property. order vesting such property in the purchaser 

or as he may direct; and such property shall vest accordingly. 


Sale of immoveMe properly. 

82. Sales of immoveable property in execution of decrees 
What Courts may order may be ordered by any Court other than 
a Court of Small Causes. 

“ Sales of immoveable property.” —This rule is similar to sect. 304 of 
Act X. of 1877. A decree charging land is an interest in immoveable pro- 
perty.(S) Huts are immoveable property.(3) A decree declaring a decree- 
holder’s lien on property without distinctly declaring his right to sell the same 
may he executed against that property either by attachment and sale or by 
attachment and management.(4) A debt secured by a mortgage lien upon 
immoveable property, more especially if the mortgagee is not in possession, is 
not immoveable property.(6) A Munsif cannot sell property lying outside his 
iurisdiction.(6) 

“ Court of Small Causes.” —If such a Court sells immoveable property 
the purchaser acquires no title.(7) The rights and interests under a mortgage 
of immoveable property is not saleable by a Court of Small Cau8es.(8) 


(1) Toolsee Dass Nundy ii. East Indian 
Bailway Co., 1 Ind. Jut. N. S. 258 (1862). 

(2) Bhawani Kuar v. Gulab Bai, I A. 348 
(1877 ); Sami Ayyar v. Kiiahnaiami, 10 M. 
169 (1886). 

(3) Nattoo Meah v. Hund Banes, 17 W. B. 
309 (1872). 

(4) Nnddyabaahee v. Beza, 16 W. B. 337 
(1871). 

(6) DebendiaEumaiv.Bup 1411,120,646 


(1886). See Nataiaya Iyer v. South Indian 
Banh of Tinevelly, 37 M, 51 (1914), and notes 
on 0. 21, r. 46 and 64 anUt* 

(6) Syud Nowab Ali v. Shaikh Dsir, 23 W. 
B. 233 (1876). 

(7) Hattoo Meah v, Hund Banee, 17 W. B. 
309 (1872). 

(8) Buddoo Mull v. Maharoop, 6 N. W. P. 
H. C. B. 129 (1874). 
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83. {Ij Where an order for the sale of immoveable 1 

_ , , , property has been made, if the judgment- 

Poftponement of i«le 5 , ^ . • j- n i. xi. i lu 

) enable judgment- debtor can satisfy the Uourt that there is 

f dM*oe* **** reason to believe that the amount of the 

decree may be raised by the mortgage or 

ease or private sale of such property, or some part thereof, or 

if any other immoveable property of the judgment-debtor, the 

Jourt may, on his application, postpone the sale of the property 

omprised in the order for sale on such terms and for such period 

,s it thinks proper, to enable him to raise the amount. 

(2) In such case the Court shall grant a certificate to 
he judgment-debtor authorizing him within a period to be 
nentioned therein, and notwithstanding anything contained in 
ection 64, to make the proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, 
sase or sale shall be paid, not to the judgment-debtor, but, save 
n so far as a decree-holder is entitied to set off such money under 
he provisions of rule 72, into Court: 

Provided also that no mortgage, lease or sale under this 
'ule shall become absolute until it has been confirmed by the 
lourt. 

(.9) Nothing in this rule shall be deemed to apply to a sale 
f property directed to be sold in execution of a decree for sale in 
nforcement of a mortgage of, or charge on, such property. 

Postponement of sale. —The first clause of this rule corresponds with part 
f sect. 243 of Act VIII. of 1859. The rest, save the last proviso in the second 
lause, and the portions in italics, was added by sect. 305 of Act X. of 1877. 
hat Act also appended a clause : “ Whin such certificate has heen granted and 
) long as it remains in force the provisions of section 248 shall not apply.” This 
'as repealed by Act XIV. of 1882, which added the last proviso in the second 
ause, and also added the words, “ and notwithstanding anything contained in 
H. 276 [sect. 64] ” to the second clause. The words in italics have been added 
y the present Code. The Bombay High Court held that the corresponding 
sotion to this rule applied to a mortgage decree, declaring that certain properties 
e sold in satisfaction of the mortgage debt; (1) but the Calcutta High Court 
eld otherwise; (2) and by notification such section was made applicable to 
coceedings after decree in mortgage suits, but now the third clause of the rule 
istinctly excludes such proceedings, so far as Bengal and Assam were con- 
)rned.(3) The rule does not apply to suits for rent in Bengal.(4) 


(1) Eriahnaji v. Mahadev, 23 B. 104 (1000). Fart L p. 414; Assam Gazette of 16th April, 

(2) Womda Khanum «. Bajroop, 3 C. 336 1892, Part III. p. 272. 

.877); 1 0. L. R. 296. (4) Bengal Tenancy Act, VIII. of 1886, s. 

(3) See Calcutta Oaxette of 13th April, 1892, 148 (a). 
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“ Sale of immoveable property.” —^This was held to include all sales of 
immoveable property, the decision being given in reference to a decree on mort¬ 
gage,(1) but property directed to be sold in execution of a decree for the enforce¬ 
ment of a mortgage or charge is now excluded by the third clause of the present 
rule. 


“ The amount of the decree.” —^That is, the whole amount due on the 
decree. No mortgage will be sanctioned, or certificate granted, or the mortgage 
confirmed, unless the decree can be fully paid'off.(2) 

“ The Court may postpone the sale.”— This is an enabling rule, and 
qualifies the prohibitions contained in sect. 64. On compliance with the con¬ 
ditions of this rule a private alienation, notwithstanding sect. 64, becomes 
absolute, even against all claims enforceable under the attachment.(3) Post¬ 
ponement is discretionary with the Court.(4) It should exercise its discretion, 
and if it finds that a fair case has been made out, it should postpone the sale ; (5) 
but the judgment-debtor must most distinctly show that the money due can be 
well raised in some way other tlian by immediate sale, and that the creditor 
will not be put to loss; (6) and that the debt will be paid off in a reasonable 
time; (7) twenty years,(7) two or three years,(8) and even one year are im- 
reasonable,(9) but six months has been considered reasonable.(7) Where, 
however, the property has been put up to auction in execution and bids have 
been made, the Court cannot postpone the sale merely on the representation of a 
judgment-debtor that ho can obtain a higher price by private transfer, there 
being no reasonable ground to believe that the judgment debt would be realized 
thereby.(lO) 

“ Authorizing him.” —The authority is only to the judgment-debtor to 
whom it is granted, and the sale in pursuance thereof does not affect the share 
of another judgment-debtor.(ll) Where the defendant is the guardian of a minor 
under the Guardian and Wards Act of 1890, the authority under this rule will 
not give him power to mortgage unless he also gets the permission of the Court 
which appointed him guardian.{12) The Court cannot itself give a lease or 
mortgage. It can only grant the debtor time to do so himself.(13) The rule is 
enabling, and qualifies the provision contained in sect. 64. On compliance with 


(J) Krishnaji v.Mahadev,25 B. 104(1900). 

(2) Qurusami v. Venkatsami, 14 M, 277 
(1890). 

(3) SMvlingappa v. Chanbosappa, 30 B. 337 
(1905); 8 B. L. R. 16. 

(4) Bishenmun v. Land Mortgage Bank, 11 
0. 244 (1884); 12 I. A. 7, p. 10. 

(6) Kisben Coomareo v. Golab Coomaroe, 15 
W. R. 477 (1871), 

(6) Ram Ruttun v. Land Mortgage Bank, 
17 W. R. 193 (1872). 

(7) Mohines Mohan v. Bam Kant, 15 
W. R. 322 (1871); see also Rednum v. Khaja 
Mahomed, 5 M. H. C. 272 (1870). 


(8) Suhuj Narain t). Earn i’ershad, 21 
W. R. 146 (1874). 

(9) Ram Button v. Land Mortgage Bank, 
17 W. R. 193 (1872); Fyai-ood-deen v. 
Giraudh Singh, 2 N. W. P. H. C. B. 1 (1870). 

(10) Luchmoo Narain e. Bhyrpo, 1N. W. P. 
H. C, R. Mis. 11 (1866). 

(11) Danappa t). Yamnappa, 26 B. 379 
(1902). 

(12) Dattaram v. Gangaram, 23 B, 287 
(1898). 

(18) Luchmeeput ». Jugul Indur, W. R. 
1864, Mis. 5. 
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the conditions of the rule, a private alienation, notwithstanding sect. 64, become! 
absolute, even against all claims enforceable under the attachment.(l) 

“ Until it has been confirmed,” —When in pursuance of a certificate t( 
sell granted by two Courts the attached property was sold, and the sale confirmee 
by the superior of the two Courts, confirmation by the other Court was un 
nec0BBary.(2) 

Appeal.— See sect. 47. , 

84 . {!) On every sale of immoveable property the p^rsor 
Deposit by purchaser declared to be the purchaser shall pay im- 
and re-sale on default mediately after such declaration a deposit oJ 
twenty-five per cent, on the amount of his purchase-money tc 
the officer or other 'person conducting the sale, and, in defaull 
of such deposit, the property shall forthwith be re-sold. 

{:J) Where the decree-holder is the purchaser and is entitled k 
set off the purchase-money under rule 72, the Court may dispensi 
with the requirements of this rule. 

“ Deposit.” —The officer conducting the sale cannot insist upon a deposi 
being made before acceptance of a bidding; but if it appears that persoiu 
without means have been put forward to make sham biddings, and fraudulent!} 
frustrate the sale, he would bo justified in inquiring into the trustworthinesi 
of the bidder before accepting his bid.(3) A decree-holder of the party to whon 
the lot is knocked down is equally bound to make the prescribed deposit as an) 
other auction-purchaser.(4) But where all parties interested waived then 
right to a deposit, it was held the sale should not be set aside.(5) A relaxatioi 
of the rule is now made in the case mentioned in the second sub-rule. If then 
is any dispute as to whether the deposit was offered or not it should be decidec 
by the Judge before commencing a second sale.(6) There has been a conilici 
of opinion whether, if the deposit is not made as required, the sale is no sale ai 
all,(7) or whether this circumstance is an irregularity only.(8) The first opinioi 
is no longer law. (9) But it has been recently held that if the balance of purchase 


(1) Shivliagappa v. Chanbssappa, 30 B. 337 
(1906). 

(2) Andanapa o, Bhimiao, 19 B. 639 
(1894). 

(3) Rajah Muhesh Narain ». Kishanund 
Misr, 9 M. I. A. 324, 328, 341 (1862); and 
the sham bidder would bo liable under sect. 
228 of the Penal Code for obstruoting the 
sale: In the matter of Mohesh Cbunder 
Mookorjee, 1864, W. R. Miac. 3, 

(4) Ohulkoo Dutt Jha v. Leelanand Singh, 
1864, W. E. Misc. 30. 

(6) Gopal Singh t. Roy Bunwaree Lall, 6 
C. L. R. 181 (1879). 

161 lCnTiTiH.wn.Ti « PnfiTAHnTni Awftn. fi IW. 


197 (1883). 

(7) Intizam Ali Klian v. Narain Smgb, i 
A. 316 (1883). 

(8) Venkata v. Sama, 14 M. 227 (1890). I] 
Beepeon Cbunder Shiokdar v, Pureshnatl 
Biswas, 9 C. 98 (1882), it was held tba 
there was such substantial injury that th 
sale should bo sot aside; Bhim Smgh t 
Sarwan Singh, 16 0. 33 (1888). 

(9) Ahmad Baksh v. Lalta Prasad, 28 A 
238 (1905), overruling Intizam Ali Khan t 
Narain Singh, supra. In Amir Begum t 
Bank of Upper India, Ltd., 30 A. 273 (190! 
in which the latter cas was followed, tli 
former was not oited 
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money u not paid, thei'e is no sale under tlie Code.(l) The mere making of the 
last bid does not conclude the sale: for the conclusion of a sale it is necessary for 
the sale-officer to accept the final bid and to make a declaration who is the 
purchaser and to order him to pay him the deposit under this rule.(2) 


“ Default.” —The sale is to be held “forthwith,” so a fresh proclamation 
or statement of the hour of sale is not necessary.(3) The sale is not to be 
adjourned. The putting up of the property again, and soliciting fresh bids 
is a continuation of the original sale, a part and parcel of the proceedings which 
had their origin in the first putting up of the property, and which do not come 
to an end until the property has been knocked down to a purchaser, and that 
purchaser has made the statutory deposit.(4) An officer conducting a second 
sale is not bound to commence from the next highest bid below that made by 
the defaulter. He may do so if the next highest bidder is willing to abide by 
his bid, otherwise he should commence the sale de rmo.(5) 


Lobb on re-Bale. —Under r. 71 a defaulting purchaser is answerable for 
loss by re-sale. It has been held that the corresponding section in the last Code 
applied to rc-sales here dealt with, and that the first purchaser could be compelled 
to pay the difierence between the first and the second sales.(6) 


85. The full amount of purchase-money payable shall be 
Time lor payment in paid by the purchaser into Court before the 
full of purchase-money. Couit closes on the fifteenth day from the 
sale of the property; 

Provided that, in calculating the amount to be so paid into 
Court, the jnirchaser shall have the advantage of any set-off to which 
he may he entitled under rule 72 . 

“ Shall be paid.” —The provisions of the rule are imperative, and must 
be given effect to,(7) In default of payment the deposit is forfeited, if the Court 
thinks fit, under the next rule,(8) and the property re-sold under r. 85, and the 
defaulting purchaser is answerable for loss by re-8al6.(9) The proviso to the nilc 
is new. 


(1) Munshi Mahomed All t>. Kibria, 15 
a W. N. 360 (1911). 

(2) Munshi Lai v. Ram Kaiain, 36 A, 05 
(1912). 

(3) Vallabhan v, Pangunni, 12 M. 464, 
468 (1889). 

(4) Bilim Singh v. Sarwan Singh, 16 G. 33, 
38 (1888); but see Vallabhan v. Pangunni, 
12 M, 464, at p. 468 (1889), whore it was 
held that for the-purposes of r. 71 there is 
a resale, , 

(6) Gour Mookh Singh v. Lalla Goar 
Sanker, 1 W. R. Misc. 11 (1864). 

(6) Bamdhani Sahai«. Kooer,7 C. 


337 (1881): Vallabhan v. Fangunni, 12 M. 
464(1889). 

(7) Sambasiva Ayyar v. Vydinedasami, 25 
M. 636 (1901); Munshi Mahomed All v, 
Kibria, 16 C. W. N. 860 (1911). 

(8) See Mathua v, G(aoii'4hankar, A, 
380 (1910) (this Code gives the Court a 
diseretion as to forfeiting deposit), and notes 
to r. 86. 

(9) Javherbaiv, Haribhai, 6 B. 676 (1881); 
Ramdfaaai Sahai v, Bkjani Eooer, 7 C. 387 
(1881); Vallabhan 'v, Pangunni, 12 M. 464 
(1889). 
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“ Into Court,” —These words have been inserted to render it clear that 
the purchaser is bound to see that the money reaches the Court in time. The- 
post office is not the agent of the Court.(l) 

Date of payment.— Sect. ^7 of the last Code, which the rule replaces, 
ran, “ before the Court closes on the fifteenth day after the sale of the property 
exclusive of such day,(2) or if the fiflmUh day he a Sunday or other hdiday, then 
on the first office day after the fifteetet}^ day.” Instead of the words “ after ” and 
“ exclusive of such day,” the present rule uses the word "from,” which will have 
the same efiect. The provisions relative to the occurrence of a Sunday have 
been omitted because the matter is sufficiently covered by sect. 10 of the General 
Clauses Act of 1897. In these two respects, therefore, the former section and 
the present rule are the same. Under the last Code, however, it was held that 
days (as during the vacation) when the Court was closed but the office was open 
were not holidays within the meaning of the former section.(3) The practice of 
the Original Side of the High Court is that payment of interest follows as a matter 
of course, when the purchaser of property at a Registrar’s sale is out of time in 
paying into Court the balance of his purchase-money.(4) 

86 . In default of payment within the period mentioned 
Procedure In detaolt of in the last preceding rule, the deposit rruiy, 
payment. ^f Court thinks fit, after defraying the 

expenses of the sale, be forfeited to the Govermnent, and the 
property shall be re-sold, and the defaulting purchaser shall 
forfeit all claim to the property or to any part of the sum for 
which it may subsequently be sold. 

Default.—This rule corresponds with a portion of sect. 254 of Act VIII. 
of 1869 and with sect. 308 of Acts X. of 1877 and XIV. of 1882, save that the 
words in italics have been substituted for the word “ shall ” appearing in the 
earlier Codes. The former section has been applied to proceedings in execution 
under a mortgage decree in Bengal and Assam.(6) 

“ In default of payment.”— Under the rules of the Madras High Court 
payment into the Government Treasury is sufficient payment; (6) likewise, it is 
a sufficient compliance with the decree, if the judgment-debtor bring the money 
into Court within the specified time and diligently take the necessary steps 
required by departmental rules for the actual payment into the Treasury.(7) 


(1) Ram Ohandm Eriahnapa v. Subrao 
Vithofaa, 22 B. 416 (1896). 

(2) See Amaneo v. Koorbau All, 3 Agra 
204. 

(3) Motiiam Raghunath c. Bivraj, B, 
746 (1896). 

(4) Kanye Lall Dase v.' Shama Cimni 
Dawn, 21 C. 666 (1894), whicli deals aUo 
with coats ae against the puieboser when 


there has been delay on the part of the 
party having carriage of the proceedings. 

(6) Calcutta Gazette of 13th April, 1802, 
Part L p. 414; Assam Oasette of 16th April, 
1892, Part III. p. 272. 

(6) Srinivasa v. Malayacha, 7 M. 211 
(1883). 

(7) Gujadhur v. Nailr Pauroo, 8 0. 628 
(1882). 
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“ Be forfeited to Oovemment.” —^This is imposed in order to prevent 
waste of tie Court’s time in conducting re-sales. The fact that the decree-holder 
and the judgment-debtor do not ask for a re-sale was held to be no reason why 
Government should forego the forfeiture; (1) but the wording of the Code was 
then imperative, “ shaU beforfeited.” The modification introduced by the present 
Code makes it discretionary with the Court to direct the forfeiture or not, and has 
been inserted to prevent hardship caused in such cases as the last mentioned .(2) 

Appeal. —An appeal under the last Code lay from an order under the 
corresponding section where the defaulting purchaser attached the decree m 
execution of which the property was sold to him, and a petition for revision 
was held not to be maintainable.(3) According to this decision an appeal lies 
under sect. 47, ante. 


87 . Every re-sale of immoveable property, in default of 
payment of the purchase-money within the 
Noflflcatioii on re-sale. allowed for such payment, shall be 

made after the issue of a fresh froclamation in the manner and 
for the period hereinbefore prescribed for the sale. 


“ Fresh proclamation.” —This rule is sect. 309 of the last Code. A fresh 
notification is not prescribed in the case of every re-sale, but only when the re-sale 
is in default of payment of the purchase-money within the time allowed for such 
payment.(4) The rule does not apply to a postponed sale,(6) or to a case in which 
the property is put up again and sold forthwith under r. 84, anle.{G) 


88 ; Where the property sold is a share of undivided im- 
Bid of ooHdiater to moveable property and two or more persons, 
have prrferenoe. of whom one is a co-sharer, respectively hid 

the same sum for such property or for any lot, the hid shall be 
deemed to be the hid of the co-sharer. 


Bidding by co-sharer. —This rule modifies the terms of sect. 14 of Act 
XXin. of 1861, which provided that where “ a share of a pviteedaree estate paying 
TWenue to government ” was sold, “ if the lot shall have been knocked down to a stranger , 
any co-sharer other than the judgmeni-dAtor, or any other member of the co-parcenary, 
ma/y claim to take tJte share sold at the sum at which the lot was knocked down. Pro¬ 
vided that the claim be made on the day of sale and that the daimatd fulfil aU the 
conditions of the sale.” The rule was altered to its present form by sect. 310 
of Act X. of 1877, save that this rule omits the words “ in execution (f a decree ” 
after the words “property sold,” and substitutes the words “ bid thasame sum for 


(1) SatnbaBiva v. Vydinaf^sami, 25 M, 535 (4) VoUabhaa v, Pangunpi^ 12 M. 454* 

(1901). 468^1889). 

(2) Mathuf> V. Gaurl Sbankar, 32 A. 380 (5) Budroe Kath Bbutt v. Rajah Chunder 

(1010). Sekhur, 1 W. R. Miso. 3 (1864). 

(3) Sah Man Mull t;. Kanagasabapathi, Id (6) Rajendia Kath Roy v. Banx CHaran 

M. 20(1892). ' Sinha, 2 0. W. N. 411 (1898). 
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such property or for arty lot, the hid shall be deemed to he the hid ” for “ advance the 
same sum at any bidding at such sale, sudt lidding sJuill he deemed to he the lidding ” 
as it appeared in the Code of 1877. 

“ Is a share of undivided immoveable property.”— This does not in¬ 
clude the interest of a mortgagee in such a share, and this rule does not apply 
to the sale of such interest.(l) Sect. 14 of Act XXIII. of 1861 was held not to 
apply to land sold in execution of a decree of a Revenue Court.(2) 

“ Co-sharer.” —^An ofS.cer copducting a sale of land which was a share of 
a puUeedaree estate had to take notice of a claim made by a person under sect. 
14 of Act XXIII. of 1861 and to receive the purchase-money as a fulfilment of 
the conditions of sale, subject to any question which might be raised by any 
party interested as to the claimant’s title.(3) If his right were clear the sale 
might be confirmed in his favour; if doubtful, the sale might be confirmed in 
favour of the other bidder, leaving the co-sharer to his remedy by suit; (3) 
he ought not to have been substituted for the actual purchaser. His position 
was that he could advance his claim to pre-emption, which would be adjudieated 
on latcr.(4) Under that Act a co-sharer having preferred his claim to pre¬ 
emption, the sale could not be held as void merely by the failure of the person 
to whom the property was knoeked down to make the deposit.(6) The right ol 
pre-emption can only be claimed by those who are co-sharers or members of the 
eoparcenary at the time the auction sale takes place.(6) A title which is stil 
defeasible at the date of the sale is not sufficient to support a claim under this 
rule.(7) A decree-holder, who under Mahomedan law would be entitled to pre¬ 
emption, is not entitled to that right on sale in execution of his decree.(8) Where 
the judgment-debtor’s rights in a puUeedaree estate were sold and purchased by 
his son in the name of his father-in-law, who was not a co-sharer and who after 
the sale waived his rights in favour of the judgment-debtor, held that a eo-sharei 
who had fulfilled requirements was entitled to pre-emption.(9) A suit by a 
person claiming pre-emption for possession is premature and unmaintainable. 
He should sue to set aside the order confirming the sale in favour of the auetion- 
purchaser, and to have himself declared entitled to pre-emption and to be sub¬ 
stituted for the auction-purohaser.(lO) Where a revenue sale has been caused 
by the default of a co-sharer and the property is purchased at that sale by 
him, there may be such relations between him and his co-sharer as would 
justify the Court in treating such sale as for the benefit of both. (11) 


(1) Jairam Das v. Beni Prasad, 3 A. 16 
(1880). 

(2) Narain Singh r. Muhammad Faruk, 1 
A. 277 (1876). 

(3) Tasuduk All v. Muksud Ali, 0 N. W. P. 
H. C. R. 272 (1874). 

(4) Syud Abdool v, Kalee Koomsr, 0 W. R. 
Mis. 8 (1866). 

(6) Dabee Feisbad v. Bisheshut, 6 N. W. P. 
H. 0. R. 286 (1874). 

(6) Dwaika Paishad v. Ram Autar, 7 N. W. 
P. H. C. R. 281 (1875). 

(7) Abdul Qbafur v. Ghulam Husain, 35 


A. 266 (1913); Kamta Prasad v. Mabar 
Bbagat, 32 A. 45 (1909); Nabiban Bibi v, 
Kauleshar Rai, A. L. J. 351 (1907). 

(8) Sheik Nuzmoudeon v, Kanyu Jba, 
Marsh, 656 (1803). 

(9) Ghrnga Ram v. Moola, 2 N. W. P. H. C, 
R. 200 (1870). 

(10) Shib Sahai v. Thika Ram, 7 N. W. P, 
H. C. R. 97 (1875). 

(11) Faizur Rahman v. Mimansa Khatun. 
18 C. L. J. Ill (1913); Ram Prasad v 
Pawan Singh, 18 C. L. J. 97 (1913). 
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“ Bid the same sum.”— Even when the section ran “ advance the same 
sum,” it was held that this contemplated a distinct bid by the co-sharer in the 
ordinary manner. It was not sufficient if he asserted his right of pre-emption 
and o2ered a sum equal to that bid by the purcha8er.(l) 

Appeal. —^No appeal lies under 0. XLIII. r. 1. It was held that the auction 
bidder, not being a party, could not appeal from an order confirming the sale 
in favour of a co-sharer,(2) and that a co-sharer aggrieved under the former 
section, not being a person mentioned in seft. 311, now 0. XXI. r. 90, could 
not appeal objecting to the sale being confirmed in favour of the auction-purchaser 
and ask its confirmation in his own favour, and an application for revision was 
also refused.(3) 


.] 89. (i) Where immoveable property has been sold in 

AppUeaUon to set aside execution of a decree, any person, either own- 
saie on dep^t. such jffop&ty or holding an interest therein 

by virtue of a title acquired be/ore such sale, may apply to have 
the sale set aside on his depositing in Court,— 

(a) for payment to the purchaser, a sum equal to five per 
cent, of the purchase-money, and 
(&) for payment to the decree-holder, the amount specified 
in the proclamation of sale as that for the recovery 
of which the sale was ordered, less any amount 
which may, since the date of such proclamation of 
sale, have been received by the decree-holder. 

{a) Where a person applies under rule 90 to set aside the 
sale of his immoveable property, he shall not, unless he vnth- 
draws his ajrpUcation, be entitled to make or prosecute an apphea- 
tion under this rule. 

(.y) Nothing in this ride shall relieve the judgment-debtor 
from any hability he may be under in respect of costs and interest 
not covered by the proclamation of sale. 


Object of rule. —Tbis rule aSords a special indulgence to tbe judgment- 
debtor. It gives bim yet one more chance of saving his property.(4) It also 
confers a right upon certain persons other than the judgment-debtor.- See 
post, note, “ Who may apply.” A Court has no power to set aside a sale under 
this rule unless the applicant has strictly complied with its provisions.(5) It 


(1) Hiia V. Unas Ali, 3 A. 827 (1881): Toj 
Singh V. Qobind Singh, 2 A. 860 (1880). 

(2) Muniruddin Khan v. Abdnl Bahim, 3 
A, 674 (1881). 

(3) Biaheahar Kuar v. Hari Singh, 6 A. 42 
(1882). 

(4) Chundi Charan Mandal v. Banke 
Behary Mandal, 26 C. 449, 462 (1899); 


Lakahmi Ammal v. SankataaVair, 24 M. L. J. 
206 (1913); Ishar Das v. Asaf Ali, 34 A. 
186 (1911); Banko Belury v, Krishna 
Chandra, 18 C. L. J. 170 (1918). 

(6) Trimbak Karayan v. Bamohandra 
Xarasingrao, 1 Bom. L. B. 215 (1899); 
Bahim Bux v, Kundo Lai Gosaami,, 14 C. 
321 (1887). 
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was the subject of conflict under the last Code whether the former Section did,(I 
or did not,(2) apply to sales of mortgaged property under the Transfer of Propertj 
Act. The section was held to apply to sales of holdings in execution of decreei 
for arrears of rent; (3) but not to sales under the Public Demands Keoovery 
Act (I. B. C. of 1895).(4) The former section was held to apply even if ths 
execution proceedings be referred to the Collector, who had no power to sel 
aside a sale under the provisions of the Code; It was also held that there wai 
nothing which precluded the Court from setting aside the sale merely because 
it had been confirmed.(5) WheA money has been deposited under this rule 
it is not liable to rateable distribution under sect. 73.(6) 

Who may apply.— Under the last Code any person might have applied, 
“ whose immoveable property has been sold under this Chapter,” A benamdar of a 
person whose immoveable property was sold could apply.(7) These words 
gave rise to a conflict of decision. It could hardly be that these words referred 
to the judgment-debtor alone or the Legislature would have said so. The 
question then arose to whom else the section did apply. It was not even every 
judgment-debtor who could apply, but only those whose property had been 
sold under the Code.(8) It was held that a simple mortgagee of a tenure or 
holding sold for arrears of rent, such sale being with right to purchaser to avoid 
incumbrances, could apply,(9) but not a second mortgagee not a party to the 
suit whose interest had not passed under the sale.{10) The purchaser of a share 
of an occupancy-holding transferable by custom could apply; (11) as also a 
judgment-debtor who has effected a private sale of his property during the 

(1) Krishnaji Mahadev Vinayek, 25 B. (8) HaraiSaha v, Faizlur, 17 C. W. N. 6.36 
104; B. 0 ., 2 Bom. L. E. 636 (1900); Mallikar- (1913). 

juiiadu Setti v. Lingamarti Pantulu, 26 M. (7) BasiPoddarv. Ram Krishna Poddar, 1 
244 (1900); Tirumal Rao v. Syed Dasfcaghfr 0. W.N. 136(1896); doubted by Rampini.J., 

Miyah, 22 M. 286 (1898); Raja Ram Singhji in Paresh Nath Singha v. Nobogopal Chatto- 

V. Chunni Lai, 19 A. 206 (1897). The point podhya, 29 C. 1 (1901), at p. 16. 

was queried in Shiam Lai v. Bashir-ud-din (8) Ram Singh v. Salig Ram, 28 A. 84, 86 
28 A. 778 (1906). (1906). 

(2) Kedar Nath Eaut v. Kali Chum Ram, (9) Paresh Nath Singha v. Nobogojjal 

25 C. 703 (1898), F. B.; s. c., 2 C. W. N. 363. Cfaattopadhya, 29 C. 1; a. c., 6 C. W. N. 821 

(3) Janardhan Ganguli v. Kali Kristo (1901) fseo Abdul Rahaman v. Matiyar 

Thakur, 23 C. 393 (1895); Bungshidhar Rohaman, 30 C. 426, 427 (1902); Mahadeo 

Haidar v. Kedar Nath Mandal, 1 C. W. N. Chintaman v. Vaaudov Kirtikar, 23 B. 181, at 

114 (1896); Benodini Dassl v. Peary Mohan p. 184 (1898)]. In Nitya Nanda Patra v. 

Haidar, 8 C. W. N. 66, 66 (1903); Hamidal Hiia Lai Karmakar, 5 C. W. N. 63 (1900), it 

Huq V. Matangini Dassl, 2 C. W. N. cclviii. was held that a simple mortgagee could not 
(1898); disl. in Nitya Nunda ti. Hiia Lai apply. 

Karmakar, 6 C. W. N. 63 (1900). In Harish (10) Mallikarjunadu Setti v, Lingamuiti, 
Chandra Ghose t). Ananta Charan Patra, 2 26 M. 332 (1902). In Srinivasa Ayyangar e. 

C, W. N. 127 (1897), the section was held not Ayyathorai Pillai, 21 M. 416, it was held that 
to apply to sales under Act X. of 1869 ; dis- a mortgagee who was affected by the sale 

sented from in Chaitan v Kunja, 15 C. W. N. could apply; AliMiah v, Ramjan, 13 C, W. N. 

863,870(1911); 14C. L.J. 284. 224 (1908). 

(4) Bepin Behary Bera v, Sosi Bhuwn ( 11 ) Benodini Dassie. Peary Mohan Haidar 

Datta, 18 C. L, J. 628 (1913), p. 632. 8 C. W. N. 66 (1903); Kunja Behary Mondal 

(6) Pita V. Chnni Lai, 31 B. 207 (1906) ; v, Sambhu Chandra Roy, 8 C. W. N, 232 
B. 0 ., 9 Bom. L. R. 16. (1903). 
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pendency of the attachment-proceedings; (1) or a donee under a gift made 
while the property was under the attachment; or a dvrmokarartdar where the 
mokarari tenure was sold for arrears of rent; (2) a purchaser subsequent to 
attachment and prior to salo.(3) In short, any one whose interest is bound by a 
sale might apply though he bo no party to the suit or to the decree under which 
the sale took place.(4) An application by a person entitled, together with a 
person not entitled, was received} and payment made jointly by those persons 
was held to be a sufficient payment.(5) Where under sect. 310A of the former 
Code a reversionary heir applied for and obtained leave to make a deposit, it 
was held that ho made it as a person interested in the payment of money 
within the meaning of sect. 69 of the Indian Contract Act. (6) 

It was lic'ld that the following could not apply:—^An under raiyat,(7) 
but this has since been dissented from; (8) hotoladar under tenure-holder ; (9) 
a purchaser at a private sale from the judgment-debtor after the sale in execu¬ 
tion ; (10) a purchaser prior to sale in execution of decree against his vendor; (11) 
nor on the same principle a person claiming a share in immoveable property 
sold in execution of a decree against his co-sharers; (12) nor a person who has 
contracted to purchase land, such contract not creating in itself any interest in 
or charge upon the property; (13) an attaching creditor,(14) nor an owner or 
holder of an interest who has parted with his title since the sale or has acquired 
such title since the 8ale.(15) Even before the passing of the Bengal Tenancy 
Amendment Act of 1907, this rule did not apply to a tenure or holding attached 
in execution of a decree for arrears. (16) 

It is not quite clear what the efiect of the amendment is.(17) The words 


(1) Maganlal Mulji v. Doshi Mulji, 23 B. 
t^31 (1901), for the private sale would not 
become operative unless and until the auction 
sale was set asido; Omar All v. Moonshi 
Basirudeen, 7 C. L. J. 282 (1908). 

(2) Narain Mandal v. Sourindra Mohao 
Tagore, 32 C. 107 (1904). 

(3) Mulchancl Bagadii v. Oovind Gopal, 
30 B. 676 (1906); but see yost. 

(4) Erode Manikkoth v. Puthiedeth Chom- 
bakkosori. 26 M. 365 (1902). 

(6) Cal. H. C. R. 1068, 25th May, 1901 

(6) Pankhabati Cliowdhurani v. Nani Lai, 
19 C. L. J. 72(1013), 

(7) Abid Mollah v, Biljan Mollah, 29 0. 
459 (1902). 

(8) Chandra Kumar Nath v. Kamini 
Kumar Ghoso, II C. W. N. 742 (1907). 

(9) Abid Mollah v. Piljan Mollah, supra, 
at p. 460. 

(10) Hazarl Ram v, Badal Ram, 1G. W. N. 
279 (1897), for at the time of the sale the 
property w%8 not the property of the appli¬ 
cant; dissented from in Appaya Shetti v. 
Kamhali Beuri, 17 M. L. J. 127 (1906); 
8. c., 30 M. 214; Manikka Odayan v. Raja- 


gopala Piilai, 17 M. L. J. 291 (1907); s, c., 
30 M. 607. 

(11) Ram Chandra Dhondo v. Rakhmabai, 

23 B. 450 (1898), for his interests were not 
affected by the execution-sale^ foil. Arjun 
Mollah V. Jadu Nath Roy Chowdry, 7 C. W. 
N. 243 (1902), and in caso in next note; but 
BOO Mulchand Dagadu v. Govind Gopal, 30 

B. 676 (1906). 

(12) Abdul Rahaman i’. Matiyar Rahaman, 
30 C. 426 (1902). 

(18) Mahadoo Chintaman v. Vasudov Kirti- 
kar,23B 181 (1898). 

(14) Kedar Nath Sen r. Uma Charan, 6 

C. W. N. 67 (1900): but see notes to sect. 
187. 

(16) Ishar Das v. Isaf AU Khan, 34 A. 186 
(1911). 

(16) Asiruddiv.Mokhad*,36C.643(1908); 
and seo Muhammad v, Ahmad, 33 A. 481 
(1911), a mortgagee who is also the bolder of 
a decree for money and has had a part of 
the property sold. 

(n)SeeliakBhmlAmmalv. SankaranNalr, . 

24 L.M. ,7.206. ‘ 
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“ owning such property or holdivg an interest (1) therein ” (the latter term no 
doubt applying to cases of interest in the property itself as distinguished from 
personal claims against others relative thereto) aie by themselves clear enough. 
It must, however, be remembered that “ such property ” is property sold in 
execution of a decree. It is only the judgment-debtor’s interest in any property 
or the interest therein of any other person bound by the decree that can be sold 
in execution of a decree. (2) A question therefore arises whether the rule 
applies only to persons whose interests are aSected by the execution sale : the 
point is not clear, as the word “ sqM ” may refer, not to what can, in law, be 
sold and passes, but what, in fact, is sold in the sense of purported to be sold. 
Perhaps the latter is the case, for the S“lect Committee say “ words have been 
added so as to make it clear that a purchaser acquiring a title before the sale 
in execution can claim the benefit of the sale. In other respects the Committee 
consider it advisable to adhere to the wording of the section.” 

The date of sale is the date when the property is actually sold.(3) 

“ Depositing.’’—If the applicant does not make the deposit within the 
prescribed period the Court has no jm-isdiction to set aside the sale.(4) If the 
judgment-debtor has been misled by a mistake of the Court the consequences 
of that mistake ought not to fall upon him; as where the amount was fixed by 
an order of the Munsif himself in the presence of and with the assent of the 
pleaders of both parties,(5) but an application has l)een refused where the Court 
did not declare the amount to be paid, and it did not appear that the officer of 
the. Court from whom the applicant was said to have received certain information 
in regard to the amount to be deposited, was the officer who was charged by the 
Court witli the duty of supplydiig that information.(6) When the petitioner, 
owing to the fact that the jn-esiding officer left the Court earlier than usual, 
could not make the deposit that day, it was held that the deposit was made 
validly on the following day.(7) Where the owner of immoveable property 
applies he is under a liability to deposit a sum equal to .’5 per cent, on the purchase- 
money, for payment to the purchaser, even where the land has been purchased 
by the decree-holder.(8) An applicant who had fulfilled the requirements (vf 


(1) In Ponsh Nath Singha v. Nalmgopal 
Ohattopadhya, 2!) (I. I, at p. 13 (1901); 
Diilhin Mathura v. Ransidhar, 10 0. W. N. 
IKK (1911). 

(2) Ram Chandra Dhimdo v. Rakhinabai, 
23 B. 460, 451 (1898) 

(3) Chowdhry Kesha Sahay ». Giani Roy, 
29 C. 626; 8. o., 0 0. W. N. 776 (1902). Thi* 
is now enacted by sect. 65 j but in another 
case under the former Code, Banko Behary 
V. Krishna Chandra, 18 C. L. J. 170 (1913), 
it was recently held by Chatterjoe, J., that 
the words “ date of sale ” in the Bengal 
Tenancy Act mean the date on which the 
sale is confirmed. But see Yusuf Gaai v. 
Payaranassa Bewa, 16 C. L. ,T. 131 (1912). 


(4) Chundi Charan Mandal e. Banko 
Behary Mandal, 26 C. 449, 452 (1899), 
ordinarily at least, for see also at p. 467. 

(5) Makbool Ahmed Chowdhry c. Bazle 
Sabhan Chowdhry, 26 C. 609 (1898). 

(6) Chundi Charan Mandal v. Banko 
Behary Mandal, 26 C. 449, 459 ; 8. e„ 3 
C. W. N. 283 (1899). 

(7) Dulhin Mathura e. Bansidhar, 16 
C. W. N. 904 (1911); 15 C. L. J. 83; and 
see Mahomed e, Sukhdeo, 13 0. L. J. 467 
(1911). 

(8) Tirumal Rai v. Syed Dastaghir Miyah, 
22 M. 286 (1898); and see Chundi Charan 
Mandal v. Banko Behary Mandal, 26 C. 440, 
451 (1899) 
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clauses (a) and (6) of this section of the last Code, was held (1) 
sale set aside even though something more on account ^ 

recoverable from him, under the head of costs provided for m 
that section. A deposit under this rule must be unconditional.(2) Where the 
applicant prayed that the money should be kept in deposit until the disposal 
of an appeal, and the money therefore could only be received on the condition 
expressed in the application, the deposit was held not to be good under sect. 174 
of the Bengal Tenancy Aot.(3) But where money was duly deposited under the 
former section, and a petition which might.have been refused was made later, 
it was held a good depo8it.(4) A mere application without an actual deposit 
is not sufficient compliance with the law.(5) Where there was only an ofier to 
pay. but no actual deposit, and the prayer to s,‘t aside the sale was joint with 
Mother which could not be entertained under the Proviso, it was held that no 
second appeal lay.(6) A mortgagee making payments to save the mortgaged 
property from being sold in execution of a rent decree has an additional lien on 
the property for the sums so paid by him.(7) 

Tlie deposit under this rule must be made within thirty days from the date 
of the sale. But it is not necessary that the notice under r. 92 should be made 
within that time.(8) 


“For payment to the purchaser.”—It has been said that 5 per cent, 
is given partly as a solatium to the purchaser for the loss of his bargain.(9) It 
makes no difference that the purchaser is also the dccTeo-holder.(lO) 

“ For payment to the decree-holder.”—These words mean that the 
decree-holder is the person solely entitled to the money paid into Court. (11) Sect. 
295 (now 73) does not apply to a deposit made by a judgment-debtor under this 
rule.(12) It was also, therefore, held that it was sufficient to deposit only the 
amount of the decree for the satisfaction of which the sale was proclaimed and 
took plaoe.(13) In this rule the term decree-holder means only the person for 
satisfaction of whose decree the sale has been ordered, and does not include other 
persons who would have a right to claim rateable distribution out of the sAle 

proceeds under sect. 73.(14) , , 

Under the rule, the amount deposited is that sjieeified irt the proclamation 


(1) Mutha Ayyar v. Bamasami Saatrial, 20 
M. 168 (1896). 

(2) Dulhin Matbura v. Bansidhar, 16 
C. W. N. 904 (1911); 15 C. L. J. 83. 

(3) Mt. Shakoti v. Jotindra Mohua T^goro, 
1 C. W. N. 132 (1896). 

(4) Hanooman Singh v, Luohman Sahoo, 
8 C. W. N. 366 (1904). 

(6) Mahomed Akbar v. Sukbdeo, 13 
C. L. J. 467 (1911). 

(6) Naiayona v. Raaul Khan, 1 Bom. 
L. R. 33 (1899). 

(7) Bakhohari Chattaraj v. Bipra Das 
Key, 31 C.J976 (1904). 

(8) Ganesb v. Vithal, 16 Bom. L. R. 244 
(1912). 


(9) Cbnndi Cbaran Mandal v. Banko 
Behary Mandal, 26 C. 449, 461, 462 (1899). 

(10) Ib.; Tirumal Rai » Syed Dastaghir 
Miyah, 22 M. 286 (1898). 

(11) Ganesb ti. Vithal, 37 B. 387 (1912). 

(12) Roabnn Lall v. Ram Lall Mulliok, 30 
C. 262 ; 8. c., 7 C. W. N. 341 (1903); see 
Behari Lall Paul r. Qopal Lai Seal, 1 C. W. 
N. 696 (1897), and next notel Harai Saha v. 
Faizlur JRabman, 40 C. 6ffij 18 0, L. J. 144 
(1913). 

(13) Hari Sundaiiu. Shashi Bala, IC.W.N. 
196 (1896). 

(14) Ganesh v. Vithal, 16 Bom. L. R. 244 
(1912). 



EXECUTION OF DEOEEES AND OBDEES. 


1009 


UlBD'r OUBJBUt 


0. Zl, r.'8 


of $dk as that for the recovery of which the sale was ordered, less any amount which 
may, since the date of such proclamation of sale, have been received by the decree- 
holder:’ 

It has been held that the word “ received ” ought to be construed to mean 
sums of money either actually received by the decree-holder, or which he was 
in a position to credit to his account, and that this was not the case as regards 
amounts deposited by other purchaser8.(l) It has been held also that the 
payment to the decree-holder need not be in cash, and that it is enough if he is 
satisfied with regard to the whole pf the amount due to him.(2) The Bombay 
High Court held that what the former section contemplated was an actual 
receipt by the decree-holder, and that nothing else would satisfy its require¬ 
ments.(3) 

“ Or prosecute.” —The addition of the words “ or prosecute ” was intended 
to give effect to the undermentioned ruling.(4) 

Impleading parties.— -It was proposed, in order to give effect to two rulings 
of the Allahabad High Court (5) in applications under the following rule, to 
enact a clause declaring that an applicant under this rule should be bound to 
implead the purchaser and decree-holder as parties to the application which 
should in their absence be dismissed. It had been also held in the Calcutta High 
Coui't that an auction-purchaser is entitled to notice 'before an order is made 
under this section.(6) The proposed clause has not been enacted. 

“ Unless he withdraws.”— This rule prevents a irerson who has preferred 
au application under r. 90 from umking or prosecuting an application under this 
rule, until he has withdrawn the other; but the converse is not provided for.(7) 
This rule and r. 90 permit of applications by persons who could not have applied 
under sects. 310 and 311 of the last Code. 

Appeal. —Sect. 688 of the Code of 1882 did not provide for an appeal 
against au order under sect. 310a, corresponding with this rule. (8) It was, 
however, held that if and when an order under that section fell under sect. 244 (c) 
(now 47) it was appealable,{9) and where it did not fall within that section, 


(1) Kripa Nath Pal v. Bam Laksmi Dasya, 
1 C. W. N. 703, 705 (1897). 

(2) Lakshmi Ammal <i. Sankaran Nair, 
24 U. L. J. 205 (1013); Vodala Lakshminara 
Sioha V. Pacha Lakshmia Uma, M. W. N. 
756 (1912). 

(3) Trimbak v. Ramohandra, 23 B. 723; 
s. c., 1 Bom. I<. B. 21.5 (1899). 

(4) Bajendra Nath Ilaldai v. Nilrattau 
Hitter, 23 C. 958 (1690). As to application 
under next section after rejection under this 
seotion, see Ashruf All Chowdhry v. Net Lai 
Saha, 23 C. 682 (1896). 

(5) Qauhar Ali Khan v. Bansidhar, 15 A. 
407(1863); Karamat Khan e. Mir AU Ahmed, 
W. N. 1891, p. 121; see next section. 

(6) Bnngshidhar Haidar v. Kedar Nath 


Mondal, 1C. W. N. 114 (1896); Nitya Nunda 
Patra v. Hira LaU Karmakar, 5 C. W. N. 63, 
64 (1900); contra, Bhairab Pal v. Prem Chand 
Ghoso, 1 C. W. N. clxl (1897). 

(7) Basiruddin v, Faimulla, 17 C. W. N. 
470 (1911). 

(8) Asimuddi v. Pran Mohini, 16 C. W. N. 
844(1911). 

(0) Pita V. Chunilal, 31 B. 207 (1906); 
Magan Lai Mulji v. Doshi Mulji, 26 B, 
631; s. C., 3 Bom. L. R. 265 (1901); Murli 
Dhar v. Anandrao, 25 B. 418; s. c., 3 Bom, 
L. R. 100 (1900); Pandorang Govind Puran. 
dare v. Krishnabai, 1 Bom. L. B. 74 (1899); 
Phnl Chand Bani v. Nuishing Parshad Missir, 
28 C. 73 (1900) [foil, in Xmtiazi Begam v. 
Dhuman Begam, 29 A. 275 (1907)]; Kedal 

‘ 3 T 
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as in the case oi an auction-purchaser stranger, the order was subject to 
revision.(l) It was held that no appeal lay from an order refusing to restore 
to the file an application dismissed for default of appearance.(2) And it has 
been recently held that an order on an application to set aside a sale under this 
rule is not a decree within the meaning of scot. 2.(3) The true nature of the 
order must be examined and the character of the parties affected by it must be 
ascertained before it can be determined whether the order falls within the scope 
of sect. 47.(4) 

90. (i) }fhere any immoveable froferty has been sold in 
AppUcation to set aside execution of a decree, the decree-holder, or any 
sale on ground of irre- person entitled to share in a rateable distribu- 
saiaiitj or fraud. of ossets, OT whosc interests are affected 

by the sale, may apply to the Court to set aside the sale on the 
ground of a material irregularity or fraud in pubhshing or 
conducting it: 

Proofed that no sale shall be set aside on the ground of 
irregularity or fraud unless wpon the facts proved the Court is 
satisfied that the applicant has sustained substantial injury by 
reason of such iire^arity or fraud. 

“ May apply.”—An application under this rule is limited to the grouud.s 
set forth in it, and a Court cannot set aside a sale under this rule upon grounds 
which have not been pleaded by the applioant.(5) The former section, according 
to a Full Bench of the Madras High Court, applied to sales of mortgaged property 
in execution of mortgage-deciecs.(6) It was held that there was no provision 
in Act X. of 18S9, entitling a party to have a sale sot aside on the ground of non- 
attachment and non-proof of publication of sale-proolamation.(7) Apparently, 
the application should be made to the Court executing the decree. ' It was held 


Nath Sen V. Ulna Charan, 0 C. W. N. 37 
(1000); Srinavasa Ayyangar v. Ayyathorai 
PUIai, 21 M. 416, 417 (1897); Bungshidhar 
Ualdar -v. Sudar Nath Mondal, 1 C. W. N. 
114 (1896); Kripa Nath Pal v. Ram Lalami 
Dasya, 1 C. W. N. 703,705 (1897); Maniklta 
Odayan v. Rajagopala Pillai, 17 M. L. J. 291 
(1007). In Kuber Singh v. Shib Lai, 27 A. 
263 (1904), the Allahabad High Court dia- 
Bontod from the view that there was an appeal 
under b. 244; Eari Har v. Rama Pandu, 
33 B. 698 (1900); Anandi v. Ajudhia, 30 
A. 379 (1908). 

(1) Kedar Nath Son v. Uma Charan, 6 
C. W. N 67 (1900); Bashir-ud-din v. Jhori 
Singh, 19 A. 140 (1896), where the case was 
held not to fall under b. 244, now 47, the 
question being between the judgment-debtor 
and the purohaBor; Amir Rsi v. Basdee 


Singh, 6 C. L. J, 204 (1906). See, howovor, 
last case but one in loat note. 

(2) Qhoaiti Bibi v. Abdul Samad, 29 A. 
596(1907) 

(3) Asimuddi v. Prau, 15 C. W. N. 844 
( 1011 ). 

(4) Mahomed Akbar v, Sukhdoo, 13 C. L. J.. 
467(1911). 

(5) Harbans Lai v. Kundan Lai, 21 A. 140 
(1898). 

(6) Mallikarjunadu Setti jo, Lingamorti 
Pantulu, 25 M. 244 (1900), 

(7) Patil Shahu v, Hari Mahanti, 27 C. 780 
(1900); Bibi Sharifan v. Mahomed, 13 
C. L. J. 636 (1911): 16 C. W. N. 886; 
Lakshmi v, Sris, 13 C. L. J. 162 (1910); 
Livinia v. Madhobmoni, 11 C. L. J. 480 
(1910). 
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that where execution of the decree had been transferred to the CoUector, applica¬ 
tion had to be made to him; (1) but that decision had reference to the Rules of 
the N.W.P. and was not followed in Bombay.(2) A beneficial owner is not a 
necessary party to a proceeding for setting aside an execution-sale. It is com¬ 
petent to the Court to set aside the sale finally and conclusively, as against the 
beneficial owner, although his henamdar only and not he is made a party to the 
proceeding.(3) The decree-holder is a necessary party to an application under 
this rule,(4) as also the auction-pm’chaser (6) and judgment-debtor.(6) The 
issue which arises when a petition is referred under this rule is a judicial proceed¬ 
ing and ought to be canned out with regularity ; the Court fixing a day for the 
hearing of the matter of the petition, and giving reasonable notice to all parties, 
i.e., such as would afford to each party fair and reasonable opportunity of bringing 
the necessary evidence on or before that day.(7) If an application is made 
within time it must be dealt with, and cannot be summarily rejected on the 
ground that it might have been made earlier.(8) When the application has 
been duly presented, framed and heard, each objection should be taken up 
separately and determined. Specifically distinct findings should be come, to 
on each point, and the reasons for the findings duly recorded.(9) Where there’ 
has been no fraud, application to set aside a sale under this rule must, under Art. 
166 of the Limitation Act, be made within thirty days of the date of sale. Where, 
however, irregularities affecting the sale have by the fraud of the judgment- 
creditor or other parties to the sale been kept concealed from the judgment- 
debtor, he is entitled, whether the sale has been confirmed or not, to apply; the 
time for making the application being computed from the date when the fraud 
first became known to him.(lO) But if proceeding.s to set aside a sale were under 
sect. 47 (formerly 244), then the period of thirty days docs not apply, but 
the three years’ limitatiou.(ll) Fraud with regard to the knowledge of the 

Ram Narain Dass, 12 W. R. 611 {1809) 
[same]; Sookh Raj Singli v. Moofteo Tuffoi- 
zool, 2 A. H. C. R. 142 (1870) [the Court 
should take eridonoo, and not merely roly on 
report of the Nazir] 

(8) Syud Nujmooddeon Ahmed v. Abdool 
Azeoz, 15 W. R. 95 (1871); Kaleo Sahoy v. 
Makoond 1^1, 24 W. R. 216 (1876). 

(9) Sookli Raj Singh v. Mooftoe Tuffozzool, 
2 A. H. C. R. 142 (1870); Mt. Parbutty v. 
(lirdliarec Lall, 6 W. R. 126 (1866). 

(10) Mohcndi’o Narain Chaturaj v. Copal 
Mondul, 17 C. 760, 776 (1890), F. B. [diss. 
from Gobind Chundra Majumdar v. Charan 
Sen, 14 C. 679 (1887)]; followed in Raj 
Chandra De v. Badiar Raliaman, Role 1249 
of 1914; 7th May, 1915 [Woodroffe, J., and 
Mullick, J.]; Kailash Chandra Haider v. 
Bissonath Paramanio, 1 C. W. N. 67 (1896). 

(11) Luchmipat v. Ht. Mandil Koer, ‘J 
C. W. N. 333, 336 (1899). 


(1) Keshabdeo v. Radho Prawd, 11 A. 94 
(1888). 

(2) Narayan ®. Rasul Khan, 23 B. 531 
(1899). 

(3) Baroda Kanta Bose v. Chunder Kanta 
Chose, 29 C. 682; a. c., 6 C. W. N. 706 
(1902). 

(4) Ali Cauhar Khan v. Bansidhar, 15 A. 
407 (1893). 

(6) Karamat Khan e. Mir Ali Ahmed, All. 
W. N. (1891), p. 121, cited ib.; see Copal 
Shigh V. Dular Ku.i i . 2 A. 362 (1879) ; Kanti 
Ram V. Baukey lal, 2 A. 396 (1879); Ganga- 
thara i>. Ruthabai, 6 M. 237, at p. 238 (1882). 

(6) Ali Gauliar Khan v. Bansidhar, sopra. 

(7) Brojo Mohun Thakoor v. Shah Amecn- 
ooddoen, 20 W. R. 424 (1873); see Sanaril 
Singh V. Makhun Pandey, 2 A. H. C. R. 143, 
144 (1870) [noooBsity of allowing evidence in 
support of injury]; Rethbunjun Singh v. 
Mitturjeot Singh, 4 W. R. Misc, 9 (1865) 
[same as to irregularity]; Khodeja Biboe v. 
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judgment-debtor may be before the sale, for fraud is a oontinuing influenoe.{l) 
As to sect. 163 of the Bengal Tenancy Act, see cases cited.(2) An application 
to set aside a sale on the ground that no notice had been served as required 
by 0. XXL r. 22, cannot be made under this rule but must be made under 
sect. 47.(3) 

Immoveable property.—The section is limited to sales of immoveable 
property. It has been held that a decree upon a mortgage is incapable of being 
so described and regarded, and an application under the fnrm'T section with 
regard to the sale of such a decree was incoirfpetent.(4) 


Who may apply,—^As to this, the section in the last <\)d. lan, “ ihc da-rce- 
holder, or any person whose immoveMe property has been sold atMcr this Chapter.’’ 
There was a conflict upon the meaning to be attached to th-,> term " decree- 
holder,” as also as to the meaning of the other words. As regards the first terra, 
the question was whether it was limited to the decrec-holdci, at whose instance 
the lands were first attached; the decree-holder who brings the prujjerty to 
sale; (5) or any decree-holder entitled to share in the assets, and also having 
.an interest, to sec that the sale which produces those assets was regularly eon- 
ducted.(6) The present rule adopts a series of decisions to the effect that a 
person entitled to share in a rateable distribution of assets (and presumably 
his representative) is entitled to appfiy under this provision.(7) The ])hraBe 
italicized obviously included the judgment-debtor or his rcj)rosentativo.(8) A 
question, however, arose as to who else was included, it being admittedly not 
restricted to the judgment-debtor. It was held that any person nu'ght apply 
t o sot aside a sale if his interests were affected by the sale in the sense that it 
Would pass by the sale; (9) and, therefore, a person claiming to be beneficial 
owner was held to have a focus stundi,t^Q) as also the mortgagee of the judgment- 
debtor,(ll) and a transferee of portion of an occupancy holding,(12) but not a 


(1) Raj Chandra Do e. Badiar Rahaman 
(Rule 1249 of 1914: 7th May 1915), following 
Narayan Sadhu o. Muharcth Damodar Das, 
10 Cun. 894. 

(2) Kali Mandal v. Bum ijarbasya, 1 C. L. J. 
470 (1906); s. c., 0 U. W. N. 721; Sahir Ali 
V, Raj Mohun Quha, 1 0. L. J. 454 (1902); 
(langa Chaiau Bhattacharya v. i8ashi Bhusau 
Roy, 1 C. L. J. 255 (1905). 

(3) Knmed Bewa v. Frasauna, 40 C. 45 
(1912); Lakshmi v. Sris, 13 C. L. J. 182 (1910). 

(4) Baij Math Lohea v. Binoyendra Nath 
Palit, 6 C. W. N. 5 (1901). 

(5) Matungini Dassi v. Monmotha Nath 
Bose, 4 C. W. N. 642 (1900). 

(0) Sco post, 

(7) Lakshmi v. Kuttonni, 10 M. 57 (18tl5): 
DotabjiEdoljiv. Oovind Ramji, 18 B. 81,101 
(1891); Ajudhia Prasad v. Nand Lai Singh, 
16 A. 318 (1893); Chattrapat Singh v, Jadukul 
I’rosad Mukorjec, 20 C. 073 (1892) [person 
not BO entitled cannot come in]; Bijoy Singh 
Dudhuriu v, Hukum Ohand, 29 C. 648 (1902); 


Chakrapani Chottcar v. Dhanju Settee, 24 M. 
311, 316(10()0). 

(8) Sheo Proaad o. Hira Lai, 12 A. 440 
(1889); followed in Bopin Bohary Bora v. 
Sosi Bhusan, 18 C. L. J. 628 (1913), For 
the case of a judgment-debtor whoso right 
in the property in dispute was put up (or 
sale under a previous execution, see Baboo- 
Rect Bhunjun u. Baboo Meeturjeet Singh, 8 
W. R. Misc. 31 (1866). 

(9) Abdul Gani v. Dunne, 20 C. 418, at 
p. 426 (1892); Timmanna Banta », Mahabala 
Bhatta, 19 M. 167 (1895). 

(10) lb In this ease the applicant’s con- 
tention was that the name of the person 
agaiusl whom the reut-dftreo was obtarined 
was really another name for himself. 

(11) Rakhal Chunder Bose V. Dwarka Nath 
Mitter, 13 C. 346 (1886); Asmutunniesa Begum 
o. Ashruf Ali, 16 C. 488 (1888), F. B. at p. 492. 

(12) Azgar All v. Asaboddin, 9 C. W. N. 
134(1904). 
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person claiming by title paramount to tbe judgment-debtor inasmuch as his title 
to the property is not affected.by the sale, whether it be regular ac irregnlar.(l) 
A plaintiff who has attached immoveable property before the judgment has no 
present interest in such property and therefore cannot apply under this rule.(2) 
It was, of course, held that persons whose property had not been sold could not 
apply>(3) such as a co-shwer in undivided property where the share of his co- 
sharer was sold,(4) or purohaser.(6) Though an auction-purchaser cannot 
directly apply, yet he may, and, indeed, should, be made a party to the proceed¬ 
ings after an application has been made,(6) and then, if an order is made against 
him, he can appeal.(7) It was held under the last Code that where an occupancy 
holding was sold in execution of.a decree for arrears of rent, obtained against 
the raiyat, a person who claimed to have purchased the holding from the latter 
could not apply (as the representative of the judgment-holder) to have the sale 
let aside under sects. 244 or 311 of that Code (now represented by sect. 47 and this 
rule) if the holding was not transferable by custom or usage.(8) 

Material irregularity.—^An application under this rule is limited to the 
ground set forth in it.(9) Where a Court has no jurisdiction to make a decree, 
then any sale which takes place under such decree is void, and a nullity.(lO) 
Where, again, the Court of execution has no jurisdiction the sale is void.(ll) This 
rule, however, assumes that a valid decree is being executed by a Court of com¬ 
petent jurisdiction. It assumes regularity in this re8pect.(12) The words “ set 
aside ” .show that the section is inapplicable to the case of a sale which is by reason 
of want of jurisdiction null and void, as distinguished from a sale which is merely 
voidable for irregularity. That which is a nullity cannot fi’om its very nature 


(1) Asmutunnissa Begum v. Asliruf Ali, 
15 C. 488 (1888), P. B. [overruling Abdul 
Huq Mozumdar ». Mohini Mohnn Shaba, 
14 0. 240 (1887); foil, in Shoo Frosad v, Hira 
Lai, 12 A. 140 (1889)]; Subbarayadu v. Pedda 
Subbarazu, 16 M. 470, 478 (1892). Sec Bam 
Chandra v. Bakhmabai, 23 B. 460 (1899), the 
first case was distinguished in Abhoya Dassi 
». Pudmo Ixiohun, 22 C. 802, where a tenure 
itself was sold for its own arrears. A stranger 
whose property is sold behind his back without 
authority does not need to have a sale set 
aside; Narasimha Naidu v. Ramasami, 18 
M. 478 (1896). 

(2) Jogondra r. Monmotho, 17 C. W. N. 

30 (1912); Sewdut f. .Sreecanto, 33 C. 6.39 
;i906); 10 C. W. N. 634} Basiram e. 
Kattyani Debi, 38 C, 448 (1911); 16 

3. W. N. 796. 

(3) Bisheshar Kuar v. Hari Singh, 6 A. 42 
^1882); Man Kuar «; Tara Singh, 7 A. 683 
;]885)j Brij Mohun Tliakur v. Rai Uma 
IVath Chowdhury, 20 C. 8 (1892). 

(4) Bisheshar Kimr v. Hari Singh, enpra, 
4b to sale of undivided shares, see Mathura 
Das (I. Fatima Tllka, 5 B. H. 0. R. A. (1. J. 63 


(1868). 

(6) Brij Mohun Thakur v. Rai Uma Nath 
Chowdhury, supra; Bhagabati Churn Bhutta- 
charjee v. Bisheshwar Sen, 8 C. 367 (1882), 
supra, 

(8) Ante. 

(!) Kanthi Bam v Bankoy Lai, 2 A. 390 
(1879). See notes to s. 189. 

(8) Prosunno v. Bamaoharan, 13 C. W. N. 
654 (1909). 

(9) Harbans Lai v. Kundan Lai, 21 A. 140 
(1898). 

(10) Lalla Goondur Lall v, Hubeeboonissa, 
16 W. R.311 (1871). 

(11) Sukhdeo Rai v. Sheo Ghulam, 4 A. 382 
(1882); Sant Lai u. Umrao-un-nissa, 12 A. 96 
(1880); Maijha Singh v. Jhow Lall, 6 A. H. 
C. R. .364 (1874); Nonidh Singh v. Sohun 
Kooor, 4 A. H. C. R. 136 (1872); Moulvoo 
Abdool Hyo v. Macrae, 23 W. R. 1 (1874); 
Badri Prasad v. Saran Lai, 4 A. 369 (1882); 
Aghorc Nath v, Shama Sundari, 6 A. 16 
(1883); Raja Thakur Barmha v. Jihan Ram 
(P. C.), 19 C. L. J. 161 (1913). 

(12) Net Lall Snhoo n. Sheikh Karoem Bun 
23 C. 686, at p. 689 (1896). 
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be set aside, while in the cases to which the rule does apply the sale is merely 
voidable at the instance of the party afiected thereby, and, therefore, can be set 
aside. A plea, therefore, to the jurisdiction of the executing Cour t is not admissible 
on an application under thierule.(l) The rule is thus confined to irregularities in 
the particular incidents of execution following a valid decree, which are men¬ 
tioned in it. Where the whole suit is attacked another suit is maintainable, 
notwithstanding unsuccessful applications under 0. IX. r. 13 (formerly sect 108) 
and this rule, and omission to appeal against orders on such applications ; for 
the existence of a real suit is assumed.(2) '’A Court, however, may, to use the 
language of sect. 116 (formerly 622), act illegally, or with material irregularity, 
in the exercise of a jurisdiction which it doej possess. The present rule refers 
in express terms to irregularity only. It has, however, been said (3) that though 
the term “illegality” does not include “irregularity,” the latter word as used 
in this section is wide enough to include, illegality. The question is not one of 
importance unless the illegality is held to be of such a character as to affect the 
validity of a sale in a manner making it absolutely void. This has been held to 
be the result in the case of certain illegalities.(4) The view taken in some of 


(1) Shirin Begam v. Agha All Khan, 18 
A. 14], 145 (1895), rof. Bohari Singh v. Mnhat 
Singh, 28 A. 273 (1906), dissenting from 
Sulthdeo Rai v. Shoo Qhulam, 4 A. 382 (1882). 
In Moulvoo Abdoo! Hyo «. Macrae, 23 W. K. 
] (1874), and other oases cited in last note 
other thanSant Lai v. Umrao-un-nissa (where 
the caso was heid to bo without the section), 
and Badri Prasad v. Saran Lai (where the 
Comt' interfered in revision), the question of 
jurisdiotion appears aiso to have boon dealt 
with under this scotioh. 

(2) Khagendra Lath Mahata v. Pran Nath 
Roy, 29 C. 396 (1902) P. 0.; s. c., 0 C. W. N. 
473 ; 4 Bom. L. R. 363 i and see Radha 
Raman v. Pran Nath Roy, 6 C. W. N. 757 
(1901). 

(3) IVr Brodhurst, .T., in Ganga Prasad v. 
Jag Lai Rao, 11 A. 333, at p, 342 (1889). A 
distinction is drawn between illegality and 
irregularity, at p. 337 j see remarks in Nara- 
yana Kothan t>, Kalianasundaram, 19 M. 219, 
at p, 207 (1895). The distinction has not 
always boon kept to. A sale has boon set 
aside on the ground of irregularity, where it 
was held to bo null and void : Maijha Sing v. 
Jhow Lall, 6 A. H. C. R. 364 (1874 ); Nonidh 
Singh V. Sohun Koocr, 4 A. H. (!. R. 135 
(1872); Radha Charan Das ». Shariuddin 
Hosain, 17 0. W. N. 1135(1913). 

(4) Fida Husain c. Kutub Hosain, 7 A, 38 
(1884); Ram Ohand v. Pitam Mai, 10 A. 600 
(1888); foil. Mahadeo Dubey u. Bhola Nath 
Diohit, 5 A. 86 (1882) P. B., where it was 


hold that as an attachment is an essential 
preiiininary to sale, a sale of property without 
a pnwious attachment is void; cf. Raja 
Thakur Barmha v. Jiban Ram, P. C., 19 
0. L. J. 161 (1913) (only the attached pro¬ 
perty can be sold) [contra Kishory Mohnn 
Roy 0 . Mahomed Mujaffar Hossein, 18 (!. 
188 (1890); Tinoouri Dobya v. Shib Ohan- 
dra Chowrlhury, 21 0. 039 (1894); Sho- 
odhyani v, Bhola Nath, 21 A. 311 (1899)]; 
Voiayutha Muppan r. Subramanian, 24 
M. L. J. 70 (1012); also whoro no notice 
was given to legal representative : Bamessuri 
Dasscie u. Doorga Dass Ohatterjee, 6 0. 103 
(1880), where proptfrty was sold before the 
advertised lime; Chedami Lai v. Amir Bog, 
7 A. 670 (1886), and where sale took place 
before expiry of thirty days; Bakshi Naml 
Kishoro v. Maluk Chand, 7 A. 289 (1886); 
Ganga Prasad 0 . Jag Lai Rai, 11 A. 333(1889) 
[contra Voukata v, Sana, 14 M, 227 (1890); 
Taasaduk Rasul ». Ahmad Husain, 20 I. A. 
170 (1893)]; iSathiivayyan o. Muthnsama, 
12 M. 326 (1888) [sale contrary to the pro¬ 
visions of the Transfer of Property Act], 
The Privy (kmnoil have, however, pointed 
out that a sale is a sale and not a nullity, 
whether there bo an incgularity or a direct 
contravention of express provisions : Qobind 
Lai Roy v. Ram Janam Missir, 21 0.70 (1893); 
Kokil Singh v. Edal Singh, 31 C. 386, 391 
(1904); Radha Charan Das v. Shar/uddih 
Hosain, 17 C. W. N, 1136 (1813). 
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bhese cases that the act or omission was an illegality vitiating the sale was dis¬ 
sented from in others. In certain cases there was probably nothing more than 
an irregularity. It is clear that where a party professes to apply under this rule, 
then by such application he admits that the case must be treated as one of 
material irregularity to be redressed pursuant to its provisions only upon proof 
of iniury.(l) Ordinarily at least such irregularity will make the sale voidable 
only. Assuming, however, that there may bd an illegality, which ipso facto 
renders the sale void, then it irust bp held either that the rule covers such a case, 
in which event injury must be cstabTished, or the case is one without the rule. In 
the latter case it has been held that the Court has, apart from the former section, 
an inherent right to sot aside all illegal proceedings provided that the interests 
of third parties are not affected,(2) or it might have refused to confirm a sale 
on grounds other than those on which a party may apply to set it aside under 
this rule.(3) The case being ex hypothesi outside the section it has been held 
th.it no proof of injury is necessary.(4) The tendency, however, of modern 
deoi.sions is to check judgments holding sales to be, nullities on account of what 
are really mere irregularities in procedure.fS) And unless it can be established 
that the, sale is for want of jurisdiction or other cause absolutely void, the case 
will, when there is an irregularity of the kind described, fall within and be subject 
to the provisions of the rule. 

As the. former section was confined to cases of mere irregularity of the 
nature described, it did not apply where the sale was sought to be set aside on 
another ground such as fraud.(6) Where, however, fraud in the execution- 
proc(‘o.dings was alleged and attempted to be substantiated and the question 
arose between partie8,(7) an application lay under sect. 47 (foimrrly 244), and 


(1) Soe Tassaduk Basul v. Ahmad Husain, 
20 I. A. 176, at p 182 (1893); Venkata v. 
Sama, 14 M. 227, at p. 228 (1890). 

(2) Bamossuri Dasscc v. Durgados Chat- 
torjeo, 6 C. 103, at p, 106 (1880); see Nana 
Kumar Roy v. Golam Chundor Doy, 18 C. 
422, at p. 423 (1891); Birj Mohun Thakurn. 
Roy Unia Nath Chowdhry, 20 C. 8, at p. 9 
(1892): Sant lal v. Umrao.un-nissa, 12 A. 
06 (1889). 

(3) Sant Lai v. Umrao-un-nissa, supra; 
Qanga Frasad v, Jag Lai Rai, 11 A. 333, at 
p. 337 (1889). 

(4) Bam Chand e. Pitam Mai, 10 A. 606 
(1888) [it was also m. nnsistotitly held that 
there was a “ matorial irregularity ”] j Ganga 
Frasad v, Jag Lai Boy, J1 A. 333 (1889); 
Bakshi Nand v. Malak Chand, 7 A. 289 
(1886). The judgment in Harhans Lai v. 
Kundan Lai, 21 A. 140 (1898), misses the 
point. Tho earlier decisions referred to did 
not hold that a sale could be set aside under 
s. 311 without proof of loss, but that illogality 
of the character referred to was outside the 
section, atad therefore not aSoctod by ita 


limitations. 

(5) See Malkarjun v. Narhari. 25 B. 337, 
346 (1900); ref. Khtarajmal v. Daim, 32 C. 
290 (1904); dist. case of want of jurisdiction, 
8. c.. 6 C. W. N. 10; 2 Bom. L. R. 927; 
Tassadduk Rasul Khan v. Ahmad Husain, 21 
C. 86 (1893); the principle of Gobind Lai Roy 
II. Bam Janam Misser, 21 C. 70 (1893), equally 
applies to cxcoution sales: Kokil Singh v. 
Edal Singh, 31 C. 385, at pp. 391,392 (1904); 
Repin Behaiy e. Sosi Bhusan, 18 C. L. J. 
628 (1913). 

(6) Umbika Chum v. Dwarka Nath Ghose, 
8 W. R. 606 (1867); Subbaji Rau v. Srinidasa 
Eau, 2 M. 264 (1880); Nund Lall v. Dilawar 
Ali, 11 W, R. 244 (1869); Virsingappa v. 
Shadashivappa, 7 B. H. C. R. Ac. 974 (1820); 
Eaghubans Sahai v. Phool Kumari, 32 C. 
1130, 1140 (1906); or that the decree itself 
has boon set aside, Ramyad Sahu v. Binde- 
swari, 6 C. L.-J. 102 (1907). 

(7) See Roy Luchmeeput Singh v, Adoyto 
Chum Mullick, 24 W. R. 462 (1876), where 
the application was by a third person not a 
party. 
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no separate suit would lie.(l) And an application was held maintainable 
under that section after a sale had been confixmed.(2) A puichas by the decree- 
holder bemmi at a price less than that at which he was permitted to bid constitutes 
fraud.(3) If the decree itself which is the real basis of the title was fraudulently 
and collusively obtained, the sale at which a purchase was made never became 
absolute. (4) See, however, now as to fraud the next paragraph. 

The following have been considered material irregularities ;— 

Delay in making the deposit required by sect. 300 of the last Code; (5) 
the adjournment of the sale from time to time without sufficient ground; (6) 
non-publication or improper publication of sale-proclamation,(7) such as an 
omission to state the amount of revcnue,(8) or to put up a copy of the proclama¬ 
tion in the Collector's office ; (9) a sale subsequent to insanity of the judgment- 
debtor ; (10) omis.sionto state or misstatement of Government revenue in notifica¬ 
tion of sale; (11) misstatement of the value of the property in the sale-proclama¬ 
tion calculated to mislead intending bidders, (12) selling before thirty days have 
expired after notice of proclamation,(13) or without a fresh proclamation where 
there has been a postponement,(14) or after a portion of the property has been 
released to a third party; (1.5) or issuing a sale-notification without notifying in 
it that the property would be sold on a day named or as soon thereafter as it 


(1) Kokil Singh v. Edal Singh, 31 C. 38C 
(1904) j Rojoni Kanta Bagohi v. Hossnin 
Uddin Ahmed, 4 C, W. N. 638 (1899). See 
notes to B. 4; as to pleading fraud, see 
Mahomed Mira Ravuthar t\ Savvasi Vijaya 
Raghunadha, 23 M. 227 (1894); and as to 
the nocOssity of the auction-purchaser being 
a party to it, Abbubakor v. Mohidiii, 20 M. 
10 (1896); and effect of fraudulent sale 
on rights of third parties t Sidhee Naaeor 
Ally V. Ojoodhyaram Khan, 10 M. L A. 640 
(1866). 

(2) Golam Ahad Chowdhry v. Judhistor 
Chundra Shaha, 30 C. 142 (1902); s. o., 7 
C. W. N. 306. 

(3) Sm. Sarat Kuniari v. Nimali C3iam 
Dey, 6 C. W. N. 266 (1900). 

(4) Banke Lai v. Jagat Narain, 22 A. 108, 
179 (1900); Nanda Kumar v. Ram Kishoro, 
19 C. L. J. 457 (proof of fraud vitiating 
decree). 

(6) Venkata v. Sama, 14 M, 227 (1890). 

(6) Venkata r. Sama, supra- 

(7) Macnaghton v. Mahabir Fershad Singh, 
9 C. 660 (1882); Krishna Prasad v. Motichand, 
40 I. A. 140 (1913) j 17 C. L. J. 673. 

(8) Ib. 

(9) Nana Kumar Roy v. Golam Ghunder 
Dey, 18 C. 422 (1891).. 

(10) Narayan Kothan v. Kalliann Sun- 
daram, 19 M. 219 (1896). 


(11) Madarsah Maracayar t). Palaniappa 
Chetti, 23 M. 028 (1900); Gridhar Singh v. 
Hurdco Narain, 3 I. A. 230 (1870); s. o., 20 
W R. 44; Olpherts v, Mahabir Porshad, 10 
I. A. 25 (1882) J 9 C. 656. 

(12) Saadatmand Khan v. Mt. Phul Kuar, 
2 C. W. N. 650 (1898); 26 L A. 146; 20 A. 
412, Cal. H. C. Appeal from order 439 of 
1901, 17 March, 1903 j Siradurga t). Rajono- 
han, 16 C. W. N. 677 (1910); Pran Singh v. 
Janardan, 14 C, L. J. 541 (1911); dissenting 
from Abdul Kashim v, Benode, 12 C. W. N. 
757 (1908). 

(13) Tasadduk Rasul Khan v. Ahmad 
Husain, 21 C. 00 (1893); Abdul Nossia v. 
DoolalDoas, 11C. L. R. 303 (1882); Hurbnns 
Sahaiv. Bhairo Pershad, 4 C. L. R. 23 (1879); 
Venkata v. Sama, 14 M. 227 (1890). 

(14) Goopee Nath Doboy v. Roy Luohmee- 
put Singh, 3 C. 642 (1877) j Shosheo Mukhee 
V. Dwarka Nath Biswas, 6 W. R. Miso. 84 
(1800); Kishen Prosunno v. Nurduma 
Dobsoc, 17 W. R. 339 (1872) • Mohunt Megh 
Lalle. Shib Pershad, 7 C. Si (1881); Sanwal 
Singh V. Makhun Pandey, 2 A. H. C. R. 143 
(1870) [no order of postponement or fresh 
liroclamation]; see Jamini Mohan Nondy 
V. Chandra Kumar Roy, 6 C. W. N. 44 (1901). 

(16) Shib Prokash Singh v. Sardar Doyal 
Singh, 3 C. 544 (1878). 
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might come up in the list; (1) or advertising property of A and B for sale, anc 
subsequently and without fresh proclamation selling A’s rights and interes 
only; (2) omission to beat drum at time of sale ; (3) notifying that the decree 
holder held a charge for a greater amount than was the fact; (4) sale of half th 
property after whole was proclaimed; (5) or not affixing copy of sale-proclama 
tion ; (6) selling a debt secured by a mortgage of immoveable property under thi 
provisions applicable to moveable property; (7) or selling without fixing ai 
hour for the sale ; (8) or when the proclamation is not issued in the prescribe( 
form, and does not state the extent of the property and the revenue asscsse( 
on it or the amount of income derived from it, and omitting an order of the Higl 
Court containing directions for the sale; (9) or selling after proclamation o 
sale five days prior to date of sale, particulars of a mortgage not being given: (10 
selling after notice wrongly served upon person not legal representative of judg 
inent-debtor’s estate ; (11) selling upon a notification so vague in its descriptio; 
of the pro])erty as to be misleading; (12) publication of sale-proclamation upo: 
decree-holder’s property at a tlistance of some half-mile from the judgment 
debtor’s property ; (13) non-specification of adjourned hour of sale ; (14) absenc 
of specification in sale-proclamation of incumbrances and statement of valu 
of property in such proclamation; (15) the omission to specify the hour c 
sale ; (16) selling on day previous to that fixed in the order of postponement; (17 
or at an hour not mentioned in the notification ;(18) changing the specified orde 
of sale without notice ; (19) selling properties in one lump advertised to be sol 
in lots ; (20) selling without previous attachment; (21) refusal by the Court upo 
waiver of fresh proclamation by judgment-debtor to issue such proclamatio 
if applied for by the judgment-creditor; (22) omission to bring on the recor 


(1) Bykunt Nath Sandyal v. Jiiggut Mobun 
Shaha. 24 W. B. 240 (1875). 

(2) Mohiny Mobun Dasa r. Bhoolmnjoy 
Shah, 6 C. L. K. 237 (1880). 

(3) Trimbak Eavji n. Nana, 10 B. 604 
(1886). 

(4) Kanji Mai v. Bibi Sailo, 8 A. 116 
(1886). 

(6) Pannah Lai v. Sri Ram Bannorjoe, I 
Shome 10. 

(8) Kalytara Chowdhrani v. Eamcoomar 
Goopta, 7 C. 466 (1881). 

(7) Srinoth Dutt v. Gopal Chundra Mittra, 
0 0. 611 (1883), di.st. Sami Ayyar v. Krishna- 
aami, 10 M. 169;) 886). 

(8) Sumo Moyoo Dcbi v. Dakhina Ranjan 
Sanyal. 24 C. 291 (1896). 

(9) Athappa Chetti v. Rama Kriahma 
Nayakan, 21 M. 61 (1897). 

(10) Mobunt Mogh Lall i>. Shib Proshad 
Maiti, 7 C. 34 (1881). 

(11) Malkarjun v. Narbari, 26 B. 337 (1900). 

(12) Banks Lai v. Jagat Narain, 22 A. 168, 
170 (1900). 

(13) Jamini Mohun Nundy v. Chandra 


Kumar Boy, 6 C. W. N. 44 (1901). 

(14) Bhikari Misra v. Rani Surja Moni, 
C. W. N. 48 (1901). 

(16) Moti Laul Roy v. Bhawani Kumai 
Dobi, 6 C. W. N. 836 (1902). 

(16) MahabirPorahad Singh v. Dhanukdha: 
Singh, 8 C. W. N. 080, 087 (1904); a. e., 3 
C. 816, 818. 

(17) Jhoomuek Chowdhry v. Rajah Radh 
Peraad, 25 W. R. 328 (1876). 

(18) Khodejo Bibco v. Jobad Roheen, 1 
W. E. 320 (1870). 

(19) Pokhraj Singh v, Goaaain Munn 
Poorco, 12 W. E. 281 (1809). 

(20) Srookunt Daaa v. Ramjeobun Boy, I 
W. R. 342 (1873); Urquhart v. Nundeopr 
Mahaputtur, 12 W. B. 492 (1869); as t 
soiling property in lots though attached an 
proclanuod in ita entirety, sec Abdool Hye 
Macrae, 23 W. R. 1 (1874). 

(21) Sheodhyan r. Bhola Nath, 21 A. 31 
(1899). 

(22) Cbakrapani Cbattiar r, Dhanji Sett 
24 M. 311 (1900). 
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the legal representative of a judgment-debtor who has died after attachment 
and before sale; (1) basing a decision on evidence not taken in accordance 
with the law. (2) 

The iiTegularity, however, if any, must be material.(3) 

The following have been held to be cither not irregularities or material 
irregularities 

Issuing notices of attachment and sale together ; (4) holding a sale for a 
larger sum than was actually due; (6) omission to deposit 25 per cent, of 
purchase-money at date of sale ; (6) entering the wrong pergunnah in the proc¬ 
lamation if it be served in the right village and the estate has been identified; (7) 
publishing the notification of the sale at an inferior cutclieny, the svdder autcherry 
of the zemindar being beyond the Court’s jurisdiction; (8) omitting to state 
the rent of a tenm'e brought to sale ; (9) selling at an inadequate price; (10) 
sub-dividing one of the lots advertised for sale ; (11) a District Judge postponing 
a sale in obedience to an injunction issued by a Subordinate Judge ; (12) sale of 
immoveable property on a close holiday; (13) or without issue of fresh pro¬ 
clamation ; (14) selling portion of estate within jurisdiction, although the greater 
part falls within another di3trict.(15) 

“ Or fraud.” —These words have been added. Under the previous law 
fraud was notwithin the rule. (See page 1016.) As to this amendment, the Select 
Committee said, “ We think that the existing law as contained in sect. 311 of the 
Code is defective, the omission in the section to refer to fraud as a gi'ound for 
setting aside a sale having led some Courts to hold that an order on an application 
setting up fraud as a ground for relief is, unlike an order made on an application 
under sect. 311, a decree and open to second appeal.(16) This result, which often 
involves a considerable prolongation of these proceedings, is in our opinion 


(1) Bopin Bohary Bera v. Sosi Bhusan, 18 
C. L. J. 028 (191.S). 

(2) Peary Lai Das v. Peary Lai Dawn, 18 
C. L. J. 040 (1913), 

(3) Dakshina Mohun Hoy v. Sin. Basumati 
Debi, 4 C. W. N. 474, at p. 477 (1900). 

(4) Huro Sooncltiree Doboc v. Brojo Gobind 
Shaha, 4 W. R. Miae. 12, 

(6) Chuttur Singh v. Dhurtum Koonwur, 1 
A. H. C. R. 61 (1869). 

(6) Ahmad Baksh v. Lalta Prasad, 28 A. 
2.38 (1905). 

(7) Nooral Hossein v. Ram Coomar Saheo, 
25 W. R. 326 (1876). 

(8) Hubeebool Hossein v. Allcnder, 14 W. 
R. 44 (1870). 

(9) Mohendro Coomar Dutt v. Ishaneswary 
Daseo, 7 C. 723 (1881). 

(10) Lahsluni v, Krishnabhat, 8 B. 424 
(1884). 

(11) Sami Pillai v. Krisbnasami Chetti, 21 
M. 417 (1897). 

(12) AmirDalhinv. Administrator General, 


23 C 351 (1895). 

(13) Bisram Mahton ti. Sahib-un-niasa, 3 A. 
333 (1880); sed qu, the observation was obite.r, 
as no inquiry was proved. Contra Haro 
Jemadar v. Jadub Chundor Haidar, 3 W. R. 
Misc 24 (1865); as to proceedings on closed 
holidays, see Ram Das Chakarbati v. Official 
Liquidators, 9 A. 366 (1887). 

(14) Gajrajmati Teorain ti. Akbar Husain, 
29 A. 196 (1906). 

(16) Shib Narain Singh ti. Gobind Dass 
Bhukut, 23 W. R. 164 (1876). See notes to 
s. 110, and Kalee Prosunno Bose v. Dhionath 
Bose Mulliok, 19 W. R. 436 (1873). 

(16) When an application to'set aside a 
sale on the ground of fraud w3s made before 
the present Code came into force, bnt the 
order on the application was passed after it 
came into force, it was held that there was 
no second appeal under the provisions of 
the last Code: Raj Mohan r. Gobinda, 17 
C. W. N. 624 (1912). 



I'aST ScHID. 
0. 21 , r. 90. 


EXECUTION or DECREES AND ORDERS. 


1019 


undesirable. We think that applications for the setting aside of sales should, 
so far as the procedure applicable to them is concerned, stand on the same 
footing, whether they are based on the ground of irregularity or on the ground of 
fraud.” (1) 

“ In publishing or conducting.” —It was propo.sed to amend the section 
by adding irregularity in attachment, as to which there was previously doubt.(2) 
But tins lias not been done, as such irregularity cannot affect the price. The 
expression “ conducting the sde^’ was held not to include any proceedings 
unconnected with the actual carrying out of the sale, but to refer to the action 
of the officer who makes the sale, and not to anything done antecedent to the 
sale. Therefore an objection that the property attached and sold was not by 
law saleable, was held not to be ah objection contemplated by^ this section, but 
one which the judgment-debtor might have taken at the time of attachment 
prior' to the sale,.(3) So again, an objection by a representative of a judgment- 
debtor that he had inherited nothing from him must be raised before the sale 
in execution.(4) So, too, an objection that execution is barred must be taken 
before the sale.(,'r) All that the Court can decide under this rule is whether the 
sal(! .shall be set aside upon tin; ground of irregularity in publishing or conducting 
it—not wlnrther execution was granted after the judgment had been satisfied,(6) 
or shorrld go at all.(7) The words “ conducting the sale ” embrace all acta which 
the. Court is required to perform" down to the close, of the sale, which terminates 
when the lot is knocked down to the highest bidder. The irregularity must not, 
therefore, be, anything which takes place after the sale, such as the receipt of 
payment by the Court after the fifteenth day from the date of sale.(8) The 
irregularity must be in conducting the sale, and the whole responsibility of 
conducting the sale, is in the Court. An agreement .between parties not to bid or 
dissuading others from bidding is not an irregularity within the meaning of the 
section: and unless the acta done amount to fraud is no ground for otherwise 
sotting aside a sale.(9) 

Substantial injury.—^Under the. present, as under the, last. Code there 
nui.st have occurred substantial injury, that is, loss which is WTongfnl,(10) by 
reason of the, irregularity (iomplaincd of. There has, however, been considcr- 
•able conflict as to the manner in which the, connection between the two had 
to be. established and inferred. The. Privy Council held thiit there must bp 

(1) Benode v. Ram Ramp, 10 C. W. N. E. B. 938, at p. 946 (1868). 

1016(1912). (7) Hubh8lti.KanhaiUl, 7 A. 366(1886). 

(2) Beo MacNaf.'.ton v. Mahabir Pershad (8) BindaDobooDoasoee.GopooSoonduroe 
Singh, 9 C. 666, a1 p. 660 (1882) j Patil Dossia, 6 W. R. Misc. 82 (1866). 

Rhahu V. Hari Mabanti, 27 C. 780, 792 (9) Mahomed Mira Ravuthar v. Sawasi 

(liKK)). Vijaya Raghunadha, 23 M. 227 (1899) j s. o., 

(3) Bamchhailmr Mist v. Boehu Bhagat, 4 C. W. N. 228 j nor o£ course arc disparaging 

7 A. 641 (1886). remarks o£ bystanders “ irregularities : 

(4) Chowdhry Wahed Ali v. Jnmaye, 0 Lalmohun Chowdhuri f. Nunn Mohamed, 

W. R. Miso. 116 (1866). 17 C. 162 (1889); but see Rukhinoe Bullubh 

(6) Gangathara v. Rathabai Ammai, 0 M. ». Brojonath Sircar, 6 C. 808 (1879). 

2.37 (1882). (10) ShosiBhusanSadhur’. Ahmed Hussein, 

(0) Jn re Digumburee Dabee, B. L. R., 7 Cl. W. N. 439 (1903). 
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evidence,(1) and that that evidence must be direct,(2) and that a Court could 
not without evidence, and upon a mere supposition, find that an irregularity 
did cause an injury by causing an inadequate price to be bid at the sale. The 
amount or nature of the evidence required in any case depended upon its own 
circumstances. (3) Difficulty was felt as to what was meant by “ direct ” 
evidence. Sometimes it was considered that this meant that persons should 
be called to testify that had it not been for a particular set of circumstances 
they, would have done so and so ; would have given a greater price ; that they 
were willing to bid but were deterred and ihisled; and so forth. In other 
cases it was considered sufficient that there should be evidence of circumstances 
which would warrant the necessary, or at least the reasonable, inference that 
the sale was the result of the irregularity complained of.(4) The Select Com¬ 
mittee stated that the language of the rule has been altered in order to meet 
the doubts raised as to the evidence upon which the Court (jan act, and they 
refer to the Privy Council decision, Tasadduk Basul Khan v. Ahmad Husain. 
Apparently it is intended to affirm that ruling; but the difficulty hitherto has 
been as to its construction. Proof, of course, will be required, and this proof 
may, it is submitted, on a true construction of the Privy Council decisions, 
consist of “ direct ” evidence in the narrow sense stated, or of evidence of facts 
which warrant an inference that the irregularity was the cause of the inadequate 
price. It has been held that where the property is sold at an inadequate price 
owing to irregularities in the conduct and publication of the sale there is sub¬ 
stantial injury within the meaning of this rule.(6) 

Appeal.—An order dismissing an application under this rule on the ground 
of the non-appearance of the applicant is appealable.(6) If a judgment-debtor 
has made an application under this rule, he can (if he withdraws it) apply 
under sect. 174 of the Bengal Tenancy Act.(7) 


91 . The purchaser at any such sale in execuiion of a, decree 
Application by pur- may apply to the Court to set aside the sale, 

on“^md M “Iteme'S jvdgment-deb^ had 

dolitor having no sale- no saleable interest in the fropeirty sold. 
able Interest. 


Application by an auction-purchaser.—The rule is limited to the case 
stated. Therefore a purchaser cannot apply to set aside a sale on the ground 
of deficiency in area in the land sold,(8) or of misrepresentation or concealment 
in the sale-notification inducing purchase at a price more than the property 
is really worth.(9) If the purchaser knew that the debtor had no saleable 


(1) Olpherts v. Mahabir Feishad Singh, 
10 I. A. 28, 30 (1882) j s. c., 9 C. 666. 

(2) Tasadduk Rasul v. Ahmad Husain, 
21 C. 06; 8. 0., 201. A. 176 (1893). 

(3) Sco Ismail Khan r. Abdul Aziz Khan, 
32 C. 502 (1906). 

{i) Mohabir Fershad Singh v.Dhanukdhari 
Singh, 8 C. W. N. 086 (1904); s. o., 31C. 818; 
Bhikari Misra v. Rani Surja Moni, 6 C. W. X. 
48 (1901), where earlier cases will be cited. 


(S) Santo Frosad v. Show Xarain, 16 
C. W. N. 1022 (1912). 

(0) Braja®. Moti, 14 U W.'lJ. 673 (1910). 

(7) Sital Rai ®. Nanda Lai, 13 C, W. N. 
591 (1909). 

(8) Ram Xarain v. Dwarka Nath Khettry, 
27 C. 264; s. o., 4 C. W. N. 13 (1899). 

(9) Durga Sundari Devi v, Govinda 
eshandra Addy, 10 C. .368 (1883), where at 
p. 372 the remedy was said to be by snit. 
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interest the sale should not be set aside.(l) The second paragraph of sect. 313 
of the last Code, which this rule replaces, has been transposed to the next rule. 

“ No' saleable interest.” —The words “ no saleable interest ” have been 
said to refer to cases where a purchaser buys a property which turns out to 
have no existence at all or to be of no saleable value whatever .(2) It may be 
questioned whether the substitution here of the word “ value ” for interest 
is correct. The words mean “ nothing to sell,” and are not intended to confine 
the cases in which the application may be made to those in which the judgment- 
debtor though having an interest such interest is by prohibition of law or other¬ 
wise unsaleable.(3) After a vesting order the debtor has no interest.(4) The 
rule docs not apply where the judgment-debtor has no saleable interest in a 
l)ortion only of the property,(5) nor is the fact that the property is subject to a 
inortgage sufiicient to support an application,(6) or the fact that one of two 
judgment-debtors has no interest if the other debtor owns the entire intereBt.(7) 
Although default has been made in the payment of revenue, ownership of the 
property continues in the defaulter until a revenue sale takes place. A purchaser, 
'therefore, of an estate in execution of a decree, after default has been made in 
paying revenue for it, cannot, in the event of a subsequent revenue sale, seek to 
set aside the sale under which he had made the purchase on the ground that the 
judgment-debtor had no saleable intere8t.(8) Sec also notes to r. 93, post. 
Under the Code of 1859 a sale under a second attachment was valid and would 
prevail over a sale subsequently held under a prior attachment and passed all 
the interest of the judgment-debtor.(9) Now, however, when property is sold 
in execution it cannot be sold again, and when a judicial sale takes place all 
previous attachments efieeted upon the property sold fall to the ground.(lO) 

92. (i) Where no application is made wider rule <v.b, rule 
Sale when to become 1^0 OT rule HI, OT where such application is 
absolute or be set aside, made and disallowed, the Court shall make 

an order confirming the sale, and thereupon the sale shall iecome 
absolute. 


(1) Mahabir Ibrasad v. Dhuman Das, 3 A. 
027 (1881). 

(2) Durga Sundari Dovi ®. Goviuda 
Chandra Addy, 10 C. 308 (1883). In Kunhi 
Moidin v, Torayil Moidin, 8 M. 101 (1884), 
the judgment-debtor was found to have no 
interest. In Sant Lai v. Bamji Das, 9 A. 
107 (1889), it waa pointed out that the fact 
that the property may fetch little or nothing 
if sold dues not aSoct the question. 

(3) Munna Singh v. Gajadhar Singh, 0 A. 
S77 (1883). 

(4) Ham Soondur Doy v. Shoshi Mohun 
Pal Chowdhry, 11 C. L. R. 389 (1882); 
Dinobundhoo Pal v. Shoshee Mohun Pal, 8 
0. 217 (1882). 

(6) Ram Coomar Dey e. Shushoe Bhooshun 
Ghuso, 9 C. 020 (1883); Muhammad Rahmat- 


ullah V. Bachoho, 27 A. 637 (1905). 

(6) Protab Chunder Ohuokorbutty e. 
Fanioty, 0 C. 606 (1883), even if the incum¬ 
brance covers the probable value of the pro¬ 
perty; Sant Lai v, Ramji Das, 9 A. 1C7 
(1889). 

(7) Faizuddin All Ivban i'. Tincouri Saha, 
32 C. 606, 673 (1896). 

(8) Hari Charan Bose v. Haridas Roy, 2 
C. L. J. 608 (1906). 

(0) Obhoy Churn Coondoo v. Golam Ali, 7 
V. 410, 413 (1881); Narharmul Marwari v. 
Sadut Ali, 8 C. L. R. 468, 470 (1881); 
doubted in Durga Sundari Dovi v. Govinda 
Chandra Addy, 10 C. 308, at p. 373 (1883). 

(10) Kashi Nath Boy Chowdhry v. Surba- 
nand Shaha, 12 C. 317 (1886). 
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(,^) TTAere sucK application is made and allowed, and whefe, 
in the case of an afflicaiion under nde <V.'>, the dejmsit required 
by that rule is made wUhin thirty days from the date of sale, tke 
Court sliall make an order setting aside tke sale : 

Provided that no order shall be made unless notice of the appli¬ 
cation has been given to all persons affected thereby. 

(3) No suit to set aside an order made under this rule shall 
he brought by any person against whom such order is made. 

“Where no application is made.” — The Court is bound in such oubo to 
confirm the sale.(l) The former section was held inapplicable to proceedings 
in execution of certificates under the Public Demands Recovery Act.(2) 

“ Disallowed. ’’—This word has no reference to an order passed on u'n 
appeal, but refers to the disallowance of the objections by the Court before, 
which the proceedings under sect. 311 (now r. 90) are taken.(3) 

“ Absolute.” —Though a proposal w’as made for its abolition, it will bd 
observe d that the Cous't is still required to pass an order confirming the sale (4) 
an order which was held to be more than a mere ministerial Act, and which was a 
judicial determination that none of the objections on which it could have been 
sought to set asiefe the sale cxistcd.(5) It is also to be observed that whereas 
.sec.t. 312 of the last Code referred only to applications under sect. 311, the present 
rule deals with applications under all the three preceding rules. The words 
“ as regards the parties to the suit and the purchaser ” have been omitted, probably 
as being unnecessary. 

Thirty days. —The period of thirty days under this rule will not begin to 
run against a person applying rmder r. 89 if for any reason the final bid remains 
for a time unaccepted by the Bale-ofiicer.(6) 

■ “ Order setting aside.”—^If the conditions of the rule are fulfilled, the sale 
will be sot aside unless the applicant has by his conduct of waiver or estoppel 


(1) Uineali Chandra Daas u. SMb Narain 
Mandal, 31 0. 1011, 1013 (1904); s. c., 9 
C. W. N. 193. 

(2) Girish Chandra Changdar v. Golam 
Karim, 33 C. 461 (1906); B. c., 3 C. L. J. 236; 
but BOO Hari Charan Singh v. Chandra Kumar 
Hey, 34 C. 787 (1907); fl. c., 11 C. W. N. 
745 1 followed in Bangachandra v. Tara 
Kiukar, 10 C. W. N. 973 (1912). 

(3) Mahomed Hossein v. Purundur Mahto, 
11 C. 287 (1885). 

(4) S. 312 of the last Code ran after the 
word”“ distdhaed," “ Otc Uoart shall pass an 
order confirming the sale," and ». 314, whioh 
ia embodied,in the present rule, enacted 
that no sale was absolute until it was con¬ 
firmed. See Mahomed Hosaein v. Purundur 
Mahto, 11 C. 287, at p. 292 (1886); Tota Earn 


V. Khub Cliand, 7 A. 253,255 (1884); Baidi'o 
Singh V. Kishon Lai, 9 A. 411 (1887 ); Broj 
Mohun Tliakur a. Eai Uma Nath Chow- 
dhury, 20 C. 8 (1892); Hardoo Narain i'. 
Girdharco Singh, 19 W. E. 227 (1873); 
Shirin Bogam v. Agha Ali Khan, 18 A. 141, 
145 (1895); Khottcr Nath Biswas v. Faizud- 
din Ali, 24 C. 682 (1897). 

(5) Narayana Kothan v, Kalianasundaram 
Pillai, 19 M. 219, at p. 228 (1895). 

(6) Mnnshi Lai i>. Ram Nhraiu, 35 A. 65 
(1912); and see Hulhin Mathura a. Bansidhar, 
18 C. W. N. 904 (1911); 16 0. L. J. 83; 
and Mahomed v, Sukhdoo, 13 C. L. J. 467 
(1911) (deposits tendered on thirtieth day 
valid though officer absent). And see also, 
Musst Bhawani v. Mathura Prasad, 16 
C, W. N. 085, P. C. (1912). 
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piecluded himself from settiug up the irregularity.{l) When a sale is set aside 
the effect of it is to remit the patties to the position in which they stood im¬ 
mediately before the sale, without prejudice to any other proceedings in execution 
which have legally been performed. Thus an attachment once legally made is 
revived upon the reversal of the sale in execution.{‘2) An application by a 
purchaser to set aside the sale of immoveable property sold by the sheriff, or 
for compensation on the ground of deficiency in the area of the land sold, is not 
entertainable under the Code.(3) Before a sale has become absolute, objection 
can of course be taken under thft rule, but after that, and when a certificate 
has issued, when the defendant is a bond fide purchaser at a Court sale, any 
irregularity in the proceedings leading to the sale cannot be relied on to set it 
aside.{4) If the Court ordering the sale has jurisdiction, a purchaser of the pro¬ 
perty sold is not bound to inquire into the correctness of the order for execution 
any more than into the correctness of the judgment on which the execution 
i38ues.(5) The Limitation Act (Art. 12) protects bond fide purchasers at judicial 
sales, who are not required to inquire into their accuracy or legality, by providing 
a short limit of time within which suits may be brought to set them aside.(6) 
All irregularities if they existed are cured by the certificate of sale.(7) And if 
a purchaser who is not a party to the suit satisfies himself as to the jurisdiction 
of the Court to order a sale, an obligation which continues until the sale is com- 
plctcd,(8) his title is not afiected by irregularities of procedure, which are cured 
by the certificate of sale. The accuracy, therefore, of some decisions (which 
hold (9) that in certain cases a sale is void against a pui’chaser) is in question 
in any case where the illegality complained of docs not really amount to an 
absence of jurisdiction. It cannot, it was held, be laid down as a general pro¬ 
position, that under no circumstances can a sale be set aside as against a bona fide 
purchaser. The Court must determine in each case whether it will be in accord¬ 
ance with the principles of justice, equity, and good convenience, that the sale 
ought to be set aside or not.(lO) The circumstance alone that a decree under 


(4} Naiayana Kothan v. Kullianasundaram, 
19 M. 219, at p. 222 (1895). 

(5) Rewa Mahlon f. Ram Kishcii Singh, 
14 C. 18 (188l>); s. o., 13 I. A. 106 [execution 
of cross decrees]. 

(6) Malharjun v. Narhari, 25 B. 337, 351, 
362 (1900); s. o., 6 C. W. N. 10. 

(7) Balkrishna v. Masumu Bibi, 5 A. 142, 
167 (1882): s. c., 9 I. A. 182, at p. 190. 

(8) Basappa bin Malappa v. Dundaya bin 
Shivlingaya, 2 B. 640, 641 (1878). 

(9) Vide ante, p. 1016, and Palani v, Siva- 
linga, 8 M. 6 (1884); and as regards Ram 
Chand v. Pitam Mai, 10 A. 606 (1887), cited 
ante, soo remarks in Sheo Charan Lol v. 
Shoo Sewak Singh, 18 A. 4G9 (1896). 

(10) Abdul Hye v. Nawab Raj, B. L. R. F. 
B. 911 (1868); Jungeo Lall v. Sham Lall 
Missir, 20 W. R. 120 (1873), where the 
auction-purchasers had notice, as to which, 


(1) Arunaohollam Chotti v. Arunaehellom 
Chetti, 16 I. A. 171; 12 M. 19 (1888); Gir- 
dharee Singh v, Hurdeo Narain Singh, 31. A. 
230 (1870); diet, in Thakoor Mahatab Deo v. 
Leelanund Smgh, 7 C. 613 (1881), which last 
case was followed in Raman v. Kunhayan, 17 
M. 304 (1893); Jaganatha t>. Gang Reddi, 16 
M. 303 (1892); Aba v. Dhondu Bai, 19 B. 276 
(1894); Proo Lall Paul v. Radhika Prosad 
Paul, 0 C. W. N. 42 (1901); Bhikari Miai'a 
V, Rani Surja Moni, 0 C. W. N. 48 (1901). 
As to the necessity for drawing up a docroo, 
see KJicrodo Sundari Debi v, Juanendra Nath 
Pal, 9 C. W. N. 283 (1901); diet. Gopal 
Chandra Chakravarti v. Preonath Dutt, 32 
0. 176, 177 (1904). 

(2) Thakoor Chund t). Muddun Mohun 
Singh, W. R. Sp., No. 26 (1864). 

(3) Rom Narain v. Dwarka Nath Khottry, 
4 C. W. N. 13 (1899). 
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whioL. a sale has taken place has itself been set aside is not sufficient. (1) Nor 
where a stranger to the proceedings purchases property bond fide, can the sale 
to him be set aside on the ground that the decree had already been satisfied 
out of Court at the time the sale was held.(2) Nor is there a distinction between 
sales in execution of money and moTtgage-decreeB.(3) Where there is fraud 
on the part of the plaintiff, the validity of the sale is not affected, if the purchaser 
is not implicated in the fraud; (4) <Mer where the purchasor is so implicated.(5) 
The reason for this rule is that a purchaser is not bound to inquire into the correct¬ 
ness of the order for execution or of the judgm^iht on which it issues. If he were, 
there would be little inducement to buy.(6) There is, however, a distinction 
between decree-holders who purchase under their own decree which is after¬ 
wards reversed, and bond fide purchasers at a sale in execution of a valid decree 
to which they were no parties. As regards the latter the rule is as just stated, 
but a judgment-creditor who is also a purchaser, purchases subject to the result 
of the litigation.(7) The reason for this is that the person pmehasing is, at the 
time he purchases, a party to the proceeding which may get rid of the authority 
for the sale. When he is not a party to such proceeding the sale is not set aside. (8) 
A sale cannot bo set aside because the judgment-debtor has applied to be declared 
an insolvent. (9) 

“ Notice.”—The second paragraph of sect. 313 of the former Code referred 
only to the judgment-debtor and decree-holder. Notice must now be given 


seo also Ram Jewau Lall v. Sham Lull 
Miasir, 20 W. R. 123 (1873). 

(1) Chundcr Kant Sarmah v. BissuBsar 
Surmah, 7 W. R. 312 (1867); Pearco Monce 
Daascc v. Collector o£ Beerbhoom, 8 W. E. 
300 (1867); Jan All v. Jan All Chowdry, 1 
B. L. E. A. C. 66 (1868); Jugal Kishor 
Banhcrjec V, Abhaya Charan Sarma, 1 B. Ii. 
R. A. .tl. 84, 86 (1868); Assamathem Efessa 
Bibcc t). Roy Lutehmeeput Singh, 4 C. 142, 
171 (1878); Bchatoe Ball v. Rajah Earn, 0 

A. H. U. R. 291 (1874); Murnri Singh «. 
Pryag Singh, 11 C. 362 (1885); Mackintosh 
V. Kivloo Dass Mullick, 19 W. E. 234 (1873); 
Basappa Malappa o. Dundaya Shivlingaya, 2 

B. 640 (1878) [where Court’s sale under 
decree roreised in appeal before confirmation; 
foil. Mul Chand e. Mukta Prasad, 10 A. 83 
(1887)1! Mahomed Hossein «. Kokil Singh, 
7 C. 91 (1881); Banko Lai v, Jagal Narain, 
22 A. 168, at p. 176 (1900); Goneah Perabad 
V. I'azul Bmam Khan, 23 C. 867, 861 (1896). 
Aa to sale under decree unroTeiaed, see 
Kiidien Sahai v. Bakhtawar Singh, 20 A. Z31 
(1898). 

(2) YcUappa e. Raracliandra, 21 B. 463 
(1896). 

(3) Mukhoda Baasl v. Gopal Cbundoi 


Dulta, 26 C. 734, 737 (1899). 

(4) Moheah Chunder Bagebeo r. llwurka 
Nath Moitro, 24 W. E. 260 (1876). 

(6) Jugal Kishor Bannerjeo v. Abhaya 
Charan Sarma, 1 B. L. E. A. C. 84, 86 
(1868); Gobind Chundcr Mookerjeo v. Ram 
Komal Chatterjoo, 25 W. R. 864 (1870); 
Kiahoro Chunder Sein ti. Kally Kinkur Paul, 

20 W. R. 333 (1873); Ball Bunseedhur v, 
Koonwar Bindescive, 10 M. I. A. 454, 473, 
474 (1860). 

(6) Mukhoda Uaasi v. Gopal Chunder 
Dutta, 26 C. 734, 737 (1899). 

(7) Zain-ul-Abdin Khan v. Muhammad 
Aaghar Ali, 10 A. 166, 172 (1873); a. c., 16 
L A. 12; Sadasiva v. Sabapathi, 6 M. 106 
(1881); Chandan Singh v. Ramdoni Singh, 
31 C. 499, 601 (1904); aa to purohaae by 
creditor with notice of previous prooeeding 
between him and the debtor, sac Pettaobi v. 
Cbinndtambiar, 10 M. 2U, 260 (1886); 
Bamoodar ®. lawar, 16 C. W. N. 78 (1810). 

(8) Goneah Perabad v. Eazul Emam )Kban, 
23 C. 867, 861 (1896), where the judgment- 
creditor was held not to be a patty as he was 
not made a patty to the appeal. 

(9) Ishwar Bakhmtdat v, Hatjivan Ramji, 

21 B. 081 (1896). 
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to all persons afEeoted.(l) In the event of the death of the judgment-debtor 
application must be on notice to his representative.(2) It is not necessary that 
the notice under this rule should be given within thirty days of the date of the 
sale.(3) 

Sub-rule (3).—This clause in the last Code ran “ no suit to set aside, on the 
ground of such irregularity, an order passed under this section shall he brought 
by the party against whom such order has been made.” The words “ on the ground 
of such irregularity ” are omitted, as the rule applies to all the three preceding 
rules. If an application has been made and disallowed under this rule the order 
subject to appeal under 0. XLIII. r. 2 is final, and cannot be the subject of a suit. 

The preceding law may be summarized as followsA sale of land being 
a proceeding in execution, a question which arose as to the setting aside of 
such a sale was a question relating to execution, which, if it arose between 
the jicrsons mentioned in sect. 244 (now sect. 47), had to be determined by 
order of the Court executing the decree, and not by a separate suit. (4) As 
to the procedure to be followed in such cases in execution, that depended upon 
the grounds which were put forward to impeach the sale. If the sale was im¬ 
pugned on the ground of irregularity,(5) then the decree-holder, judgment-debtor, 
or other person whose property was afiected by the sale applied under sect. 311 
(now r. 90). If the sale was sought to be set aside for any other cause than 
irregularity, such as fraud (6) or want of jm‘i8diction,(7) in the executing Court,(8) 


(J) Surondra Mohini v. Amaresh Chaudra, 
39 C. 087 (1912); Bibi Bharifan v. Mahomed, 
13 C. L. J. 536 (1911): Menajuddi v. Toam 
Maudal, 39 C. 881 (1911). 

(2) Bala Kadar v. Gulam Mohidin, 7 B. 
424 (1883), and generally as to notice to 
judgmeut-dobtor; Kuppayyau v, Bamasami 
Ayyan, OM. 197 (1883). 

(3) Uanesh Bab v. Vithal Vaman, 15 
Bom. L. R. 244 (1912). 

(4) Saroda Chum Chuokerbutty v. Maho¬ 
med Isut Meah, 11 C. 376, 378 (1886); 
Mohoudro Narain Chaturaj f. Gopal Mon- 
dal, 17 C. 769 (1890); Siva I’erehad Maity 
V. Nundo Ull Ear, 18 C. 139 (1890)"; 
Verasaghava v. Venkata Charyar, 5 M. 217 
(1882) [all oases of fraud]. But see Ganga 
Pershad Sahu c. Gopal Singh, 11 C. 136 
(1884); Chunni v. Lain Kam, 16 A. 6 (1893). 

(6) See Haghubar Dayal v. Ilahi Baksh, 
7 A. 460, 452 (1886) [suit only lies if sale 
invalid for cause other than irregularity]; 
Ahdul Haye v, Nawab Raj, B. L, R. F. B. 
911, 913 (1868). 

(6) See cases in last note but one. In 
Prangour Mozoomdar v. Hemanta Kumari 
Dobya, 12 G. 697, 600, a separate suit was 
bold to lie as it was not possible to raise the 


question m oxooution-proceedings ; Raghu- 
bons Sahai v. Fulkumari, 1 C. L. J. 542, 
649 (1906) [the only suit barred by s. 312 
is one tu set aside a sale on the ground of 
irregularity]. 

(7) Chunni v. Lala Ram, 16 A. 5 (1893); 
Prom Chand l)uy v, Mokhoda Debi, 17 C. 
699 (1890); Gopi Mohan Roy v. Doybaki 
Nundun Son, 19 C. 13 (1891); Tinoouri 
Debya v. Shib Chandra Pal, 21 C. 639 (1894); 
Sukhaiv. Daryai, 1 A. 374, at p. 376 (1877). 

(8) An order for sale and a sale under 
such order by a Court of execution which 
has no jurisdiction is void; Chunni v. Lain 
Ram, 16 A. 5 (1893) [order for sale under 
deoroe previously satisfied, and see Digam- 
buiee Debia Eshan Chunder Sein, 15 W. 
B. 372 (1871)]; Balwant Hao v. Mahammad 
Husain, 16 A. 324 (1893) [no court-fees duo 
for which sale held]; Subbaya v. YcUamma, 
9 M.' 130 (1886) [order for possession made 
after order in appeal] ; Sant Lai v. Umrao- 
un-Kissa, 12 A. 06 (1889) [sale held after 
order of postponement]; Narayanasawmy 
Naick V. Saravana Mudaly, 6 M. H. C. R. 68 
(1871) [territorial jarisdiction, and see oases 
in last note]. 

3 U 



1026 


THE CODE OP CIVIL PBOCEDDEE. 


PiBST Soaio. 
0. 21, t. 92. 


01 non-liability of projxirty to salc,(l) or otter ground, then an application lay 
under sect. 244 (now 47). If objection came from the purchaser on the ground 
of want of saleable interest in the judgment-debtor, then he applied under sect. 
.313 (now r. 91). Though the auction-purchaser could not apply under sect. 311 
(now sect. 90), if the sale was confirmed under the following section the order of 
confirmation bound both the parties and the purchaser.(2) The result of this 
was that these persons could not, alleging irregularity, sue to set aside, an order 
of confirmation whether such order was passed without (3) or after an application 
under sect. 311. An auction-purchaser might, however, alleging that there was 
no irregularity, have sued to set aside an order .setting aside and refusing to 
confirm a sale.(4) While, therefore, a suit would not lie to set aside a sale, on 
the ground of existence of irregularity, a suit would lie to confirm a sale on the, 
ground that there was no irregularity. Suits also lay to impeach the validity 
of sales on a ground other than that of mere irregularity, provided that the 
question did not arise between parties within the meaning of sect, 244 (now 47). 
Subject to the, remarks made in this and the allied sections, the law appears to 
be the same now. In cases where sales are sought to be. impeached on grounds 
other than those of mere irregularity, proceedings under sect. 47 must be taken. 
As regards irregularities, if no application has been made, under r. 90, then this 
rule applies. If an application has been made to set aside a sale and refused, 
then, subject to an appeal against such order, tlie same result would seem a 
foHwri to follow. If, on the other hand, the sale is set aside, then the auctioii- 
puTcha.ser may appeal, but subject to such appeal tlie order would appear to be 
final. The same rule applies to orders made on applications under r. 91. As 
regards orders under sect. 47 they arc decroc8,(5) and subject to appeal. A 
separate suit can only lie in such cases as are outside the scope of sect. 47. 

Appeal: ReviBion.--An appeal lies against an order on an application 
under this rule, 0. XLIII. r. 1 (j), setting a.side or refusing to set aside a sale.(6) 
No appeal lies from an order refusing an application to restore to the file an 
application which has been dismissed for dcfault.(7) No second appeal lie8.(8) 


(1) Dui'ga C'huran MandsI e. Kali Pro- 
sonno Sircar, 3 C. W. N. 680 (1899); s. c., 
26 C. 721 j BaBti Ram v. Fattu, 8 A. 140 
(1886). 

(2) Azim-ud-diu v. Buldeo, 3 A. 564,669 
(1881). 

(3) Damodar Bhanshet v. Vinayak Trim- 
hak, 26 B. 40 (1901): s. c., 3 Bom. L. B. 463. 

(4) Azim-ud-din t. BuUloo, 3 A. 664 
(1881) i Sukhai v. Danjai, 1 A. 374 (1877); 
Bandi Bibi v, Kalka, 9 A. 602 (1887); 
Mathura Das v. Panhalal, 19 B. 216 (1894); 
and in Amiit Missir v. Gurda Parvan, 7 
A. H. C. B. 183 (1876). 

(6) Murari Singh r. Prysg Singh, 11 C. 
382 (1886). 

(6) As to the question whether the only 
order appealable is that confirming the 


sale, ace Tota Ram v. Klmb Ghand, 7 

A. 263 (1884); Girdhari Singh v. Hurdou 
Narain Singh, 31 A. 230, at p. 233 (1876); or 
as to the point mentioned in Ganga Prasad v. 
Jag Lai Rai, 11 A. 333, at p. 337 (1889). 

(7) Suja-uddin v. Heazuddin, 27 C. 414 
(1899). See Jang Bahadur e. Mahadeo 
Pershad, 8 0. W. N. 160 (1903) ; Raja v. 
Srinivasa, 11 M. 319 (1888); Ningappa v. 
Gangawa, 10 B. 433 (1886)., 

(8) S. 104; Harayau.^r. Rasul Khan, 23 

B. 531 (1896); Luchmipat v. Mt, Mandal 
Koer, 3 C. W. N. 333 (1899); Nana Kumar 
Roy V. Galam Chunder Dey, 18 C. 422 (1891); 
Gopi Koeri i>. Gopi Lai, 21 0. 799 (1864); 
Aubhoya Dassi v, Pudmo Lochun Mondul, 
22 C. 802 (1896); Asimuddi v. Pranmohini, 
16 C. W. N. 844 (1911); 14 C. L. J. 224. 
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If, as ho should be, the auction-purchaser is made a party to the proceedings he 
can appeal if the sale is set aside.(l) Where a sale is sought to he set aside on 
some ground other than those mentioned in these rules, and the matter is dealt 
with under sect. 47 (as in the case of fraud (2)), the order under that section is a 
decree and appealable as such, and a second appeal lies.(3) An objection cannot 
be allowed for the first time in appeal.(4) Where a Court wrongfully sets aside 
or refuses to set aside a sale its order may, if the circumstances fall within the 
terms of sect. 115, be the subject of revision.(6) 

» 

93. Where a sale of inunoveable property is set aside 
Return of purchase- Under rule K, the purchaser shall be entitled 
money in certain cases. •^o an order for repayment of his purchase- 
money, with or without interest as the Court may direct, against 
any person to whom it has been paid. 


“ Where a sale.”—The corresponding section in the last Code was “ when 
a sale of immoveabhi property is set aside under sects. 312 or 313, or when it is 
found that the judgment-debtor had no saleable interest, etc., and the purchaser 
is for that reason deprived of it.” (6) The auction-purchaser under the last 
(lode might have applied under sect. 313 (now r. 91), and the Court might have 
set aside the sale under the same section (see now r. 92), adjudicating upon the 
question raised, viz., the absence of all saleable interest. The section was enabling 
and not prolubitive of an independent action.(7) Such an application might not, 
however, be made,, and it might yet become known and found (8) cither by the 
Court of execution (9) or in another suit (10) that the property did not belong to 
the judgment-debtor. In this case also the purchaser was upon the fact being 
found entitled to recover back his purchase-money. It was held that the words 
in sect. 316 of the last Code “ when it is found,” etc., must be taken in connection 


(1) Gopal Singh v. IJular Kuar, 2 A. 362 Chaki'apani Chettian v. Dhanji Sottu, 24 M. 

(1879); Kanthi Ram e. Baokoy Lai, 2 A. 395 311, 316 (1900); Ishrar Lakhmidat e. 

(1879). Harjivan Ramji, 21 B. 681 (1896); Sookoo- 

(2) Provided an attempt is made to sub- mar Singh v, Kashoo Singh, 13 W. R. 230 

stantiato the allegation : Umakanto Roy v. (1870) [ol. 16, ohartor]; Radhasyam Ear v. 
Dino Nath Sanyal, 28 C. 4 (1900); 8. c., 6 Dinobundhoo Biswas, 18 C. L. J. 636 (1913) 
0. W. N. 124. (8) See as to purchaser being unablo to 

(3) Kokil Singh v. Edal Singh, 31 C. 386 obtain possession, Sumraa v. Rama, 8 M. 99 
(1904); Rajani Kant Bagohi v, Hossain (1884); and see Nityanund Roy v. Jaggut 
Uddin Ahmed, 3 C. W. N. colxxxviU (1899). Chandra Guba, C. W. N. 105 (1902). 

In Sami Pillai v. Krishnasami Chotti, 21 M. (7) Suiendra Nath Ghose v. Beni Madhab 
417 (1897), the case, wu.s hold not to be within Missa, 10 G. W. N. 274 (1903). 

8 . 115, 08 the question was not between (8) See Munna Singh v. Qajadhar Singh, 
parties to the suit. 6 A. 676, 683, 586 (1883) fx.e. found in some 

(4) Maonaghten v. Mohobir Pershad, 0 C. previous prooeoding or “ when it has been 

658 (1882). ascertained or become known ”J. 

(6) See Birj Mohuu Thakur v, Rai Uma (9) Sivaiama v. Rama, 8 M. 99 (1884). 

Nath Ohowdhrv, 20 0. 8, 11 (1892); dis- (10) See Bonode Bihary Nundi v. Mohesh 

tinguished in Shew Prosad Bungshidhur v. Ohunder Ghose, 12 0. L. R. 331 (1883) [found 
Ram Chundor Havibux, 41 C. 323 (1913); in suit to which decree-holder was a party). 
Lakshmana v. Najimuddin, 9 M. 145 (1884); 
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with a finding in a separate snit to mean “ when it is found in some proceeding 
by which the judgment-creditoT is hound.” For to compel the judgment-creditor 
to refvind merely because in some proceeding between other parties a Court had 
decided that the judgment-debtor had no saleable interest would be contrary 
to principles of justice.(l) The finding must have been in some proceedings to 
which a judgment-creditor was a party or at any rate of which he had notice.(2) 
It is to be observed that the present rule omits “ where it is found,” etc., as also 
the last paragraph of the former section. N’othing has been said as to the reason 
for the first omission, but as regards the second the Committee stated that they 
added words at the commencement of the rule, “in substitution of the last 
paragraph of the section which thus becomes unnecessary.” Presumably this 
observation refers to the italicized words “ an order for repayment.” Such an 
order being due for money may be enforced in execution under the rules providing 
for the execution of decrees and orders for money. 

As regards absence of saleable interest in private sales there is under 
sect. 65 (2) of the Transfer of Property Act, in the absence of a contract to 
the contrary, an implied covenant for title by the vendor. In the case of execu¬ 
tion-sales there is no wananty of title either by the decree-holder or by the 
Court. The purchaser buys the property with all risks and defects in the 
judgment-debtor’s title. In the absence of fraud his only remedy is to apply 
to sot aside the sale and to recover back his purchase-money when the judgment- 
debtor had no saleable interest at all. He camiot obtain a refund in proportion 
to the extent to which the judgment-debtor had no intere8t.(3) The right of 
the purchaser is absolute even though he himself caused the property to be put 
up for sale, provided that he was not guilty of fraud or misrepresentation or did 
not guarantee the validity of the Bale.(4) See notes to r. 91, ante. 

“Is set aside.” —See notes to preceding sections. 

“ The purchaser shall be entitled.”— When a sale is set aside the 
purchaser’s right to recover the purchase-money is not limited to an application 
under this rule to the Court executing the decree, but he may bring a suit for the 
purpose. (5) He may sue to cancel the sale; (6) to establish his claim to the 


(1) Nilakanta v. Imam Sahib, IS M. 361, 
363 (1892). 

(2) Vithoba v. Eeat, 18 B. 594 (1863), and 
S. C S. 189, provides in the case of an applica¬ 
tion under s. 188 for notice to the judgment- 
creditor and the decree-holder. 

(3) Shanto Chandar Mukorji v. Kain Sukh, 
23 A. 365, 356, 357 (1901); Sundara v. 
Venkata Vorada, 17 M. 228 (1894); in 
private sales tho buyer is recouped for any 
loss he may have sustained ; Manna Singh 
t. Qajadhar Singh, 5 A. 577, 580 (1883). 
See Rustomji v. Vinayak, 36 B. 29 (1910) 
(he may sue the - judgment-creditor for 
recovery of possession of tho property and 
in the alternative for return of tho purchase- 
money on the footing of total failore of 
considoratioo). 


(4) BrojendraRoyChowdhryo.JugurNath 
Roy, 6 W. B. 147 (1860). 

(6) Nityanund Roy ®. Juggat Chandra 
Guha, 7 C. W. N. 106 (1902); Hori Doyal 
Singh V. Sheikh Samsuddin, 6 C. W. N. 240 
(1900) fin which it was also held that s. 244 
(now 116) did not apply]; followed in Ram 
Kumar v. Rani Gout, 13 C. W. N. 1080 
(1909); Shanto Chandar Mukorji v. Kain 
Sukh, 23 A. 366, 366 (IgOi), and cases 
there cited, and in foll(,;wing notes as to 
suit for interest. See Raghubar Dayal v, 
Bank of Upper India, 6 A. 364 (1883), ted pi., 
and jurisdiction of Small Cau’so Court; Pra- 
sanna Kumar Khan t). Uma Ghaian Hazra, 
1 G. W. N. 140 (1896); Rachayappan v. 
Narayana, 11 M. 269 (1887). ' 

(6) Virasiam v. Athi, 7 M, 695 (1884). 



1029 


FaaiSoHBD. EXECUTION OP DECBEES AND ORDEBS. 

0. 21, r. 94. 

land where possession has not been obtained,(1) and to recover the pnrchase- 
money.(2) A person was not a party precluded from suing because an order 
under sect. 313 of the last Code was refused where, subsequent to such refusal, 
it appeared that the judgment-debtor had no saleable interest.(3) If the judg¬ 
ment-debtor has any saleable interest in the property, the Court has no juris¬ 
diction to order a refund, and an order made can be set aside on reviBion.(4) 
The former section was held to empower the auction-purchaser to require repay¬ 
ment of the purchase-money, but did not impose upon the decree-holder the 
duty of tendering the money as soon as the sale was set aside. He was bound 
to pay the purchase-money only if called upon to do so, but not otherwise ; and 
until he was so compelled to refund the purchase-money, he had no right to call 
upon the judgment debtor to pay his debt a second time.(6) In a recent case 
under sect. 315 of the last Code, it was held that an auction purchaser seeking to 
recover the purchase-money on the ground that he has been deprived of the 
property owing to the failure of the debtor’s title had no remedy outside the 
provisions of the Code, and the remedy given is not a suit for money had and 
received under Art. 62 of Schedule I. of the Limitation Act of 1903, but is a suit 
within Art. 120 of that Act.(6) 

“ Interest.”—Thus the Court may refuse interest (7) as when a person 
claims more than he is found entitled to; (8) or if it is proved that the purchaser 
has contributed to the loss he. has suatained.(9) He should not, however, be 
charged with the expenses of the sale.(lO) Where a sale has been set aside the 
puTcha.sor has been allowed the money laid out by him for the benefit of the 
property, accounting for the rent and profitB.(ll) 

94 . Where a sale of immoveable property has become 
Certificate to pur- absolute, the Court shall grant a certificate 
Phaser. specifying the property sold and the. name of 

the person who at the time of sale is declared to be the purchaser. 
Such certificate shall bear date the day on which tlw, sale became 
absolute. 


(1) Kunhi Moidin v. Tcrayil Moidin, 8 M. 
101 (1884). 

(2) Kishiin Lai v. Muhammad Safdar All, 
13 A. 383 (1891); Ouishidawa t’. Gangaya, 22 
n. 783 (1897); Nityanund Roy v. Juggat 
Chandra Guha, 7 C. W. N. 106 (1902); 
Promraj v. Javarmal, 16 Bom. L. R. 41 
(1913). 

(3) Pachayappan v. Narayana, 11 M. 269 
(1887); 

(4) Kunhamed «. Chathu, 9 M. 437 (1886). 

(6) Vonkata appa Bow v. Ayanna, 17 

M. L, J. 194 (1000). 

(6) Sideahawar Prasad Narain Sfiigh v. 
Qoshain Mayanand, 36 A. 419 (1913); follow¬ 
ing Mohiuddeen Tbiahim v. Mahomed Mura 


Lowai, 23 M. L. J. 487 (1912); and Munna 
Singh D. Tajadhar Singh, 6 A. 677 (1883). 

(7) See Moulvie Abdool Hyo ». Macrae, 23 
W. B. I, 6 (1874) frate]: Nofar Chandra v. 
Gopal Chandra, 19 C. L. J. 368 (1914). 

(8) Kishun Lall v. Muhammad Safdar Ali, 
13 A. 383, 386 (1891). 

(9) Kunhi Moidin v. Tcrayil Moidin, 8 M. 
101, 103 (1884). 

(10) Hurdie Beebee v. Surjoo Porshad, 6 A. 
H. C. R. 309 (1864); Hulse v. Luchmun Dos, 
Agra Miac., 1. 

(11) Morjan-o. Moulvie Abdool Hyo, 23 
W. R. 393 (1876); see Maharajah Mitterjeot 
Sing V, Heirs of Widow of Jiiswunt Sing, 3 
M. I, A. 42 f 1841). 
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“ Immoveable property.”— See notes.(l) 

“ Has become absolute.’’— See notes to sect. 65 and r. 92, anie.(,2) 

Sale certificate. —See notes to sect. 65, ante. It was held that when a sale 
had become absolute the Court would grant a certificate to the representative 
of a deceased purcha8er.(3) A Court should not make an ex parte order amend¬ 
ing a certificate ; (4) and there is no appeal from an order amending a certificate 
on review inasmuch as the decree having be^n already executed the matter is not 
one relating to execution under sect. 244 {now 47), ante.(5) 

Stamp. Registration. —Under sect. 35 of the Indian Stamp Act (II. of 
1899) a sale certificate cannot be registered unless it has been duly stamped. 
The sale certificate should not be granted until the auction-purchaser has furnished 
the requisite stamp paper for its engrossment. Attention is directed to the 
circumstance, which is often overlooked, that the stamp duty is payable, not by 
the deposit of the sum required to purchase stamps, but by the stamps them- 
selves,(6) Under the provisions contained in the second paragraph of scot. 89 
of the Registration Act (III. of 1877), a copy of the certificate is to be sent 
by the Court to the Registering Officer. Although sects. 17, 32, 58, 61, and 89 
of that Act except sale certificates from the ordinary procedure in Registration, 
it was said in the Notes accompanying the first draft of the Bill that, “ They 
leave it doubtful whether the action of the Court does or does not complete the 
registration of the certificate. The procedure laid down in the case of sale 
certificates would seem sufficiently to meet the requirements contemplated by 
registration.” It was accordingly proposed in the first draft to declare by an 
addition to sect. 89 of the Registration Act on the lines of sect. 81 of that enact- 
ment,-that the “ filing of such copy or copies shall have the same force and effect 
as registration.” But this proposal has not been adopted.(7) The stamp is 
required for the sale cutificate itself. The Court does not require an application 
fpr a certificate in writing, and if in writing it need not be stamped.(8) 

“ Property sold.” —Property not attached and not advertised for sale 
cannot be sold.(0) No property can be sold except that which belongs to the 
defendants in the. Buit.(lO) What interest of the defendant passes is a mixed 


(1) Hari Qovinda Ramchandra, 9 B. H. 
C. R. 64 (1872) j and boo M. M. Maharana 
Fateh Sangi v. Desai Kallmiayaj'i, 10 B. H. 
C. R. 281 (1873) (Hindu Law as to immove- 
ables). 

(2) Musst Bhawani v. Mathura Prasad, 16 
C. W. N. 986 (P. C. 1912). 

(.8) Vinayak Narayan v. Dattatraya 
Krishna, 24 B. 120 (1899). 

(4) Rajah Rughoo Nundan v. Wilson, 23 
W. R. 301 (1876). 

(5) Bogjha Roy v. Ram Kumar Pershad, 
3 C. W. N. 374 (1899). 

(6) See In re Bam Krishna, 9 B, 47 
.(1884). 

(7) It was formerly a question of doubt 


whether a sale certificate was compulsorily 
registrable under sect. 17 of the Registration 
Act. See Prokash Chunder Dass «. Tara 
Chand Dass, 9 C. 82 (1882); Shivrarh Narayan 

V. Ravji Sakharam, 7 B. 264, 256 (1882); 
In re Lakshman, 9 B. 472 (1886). That 
section now exempts sale certificates which, 
however, have to be dealt with by the Court 
under sect. 89 of the Registration Act. 

(8) Hira Ambaidas v. Tekchand Ambaidas, 
13 B. 870 (1889). 

(9) Ram Onoogroho u. Mt. Montorun, 6 

W. R. 222 (1888). 

(10) Kishen Chunder v. Annooran, Marsh, 
647 (1883). 
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question of law and fact depending on the questions what could be sold and 
what was in fact sold. To ascertain this the decree and the whole execution 
proceedings must be looked at. The question what legally passed by a sale 
cannot depend altogether upon the form of the sale certificate.(1) See the notes 
to sect. 65, ante, where this matter is more fully considered,(2) as also the question 
whether any title to the thing sold is warranted. Sect. 316 of the last Code 
dealt with the date of the vesting of the title, a matter which is now governed 
by sect. 65, to which refer. Thisjarovision replaces that in the old Code, that 
the title should vest from the date of the certificate. 

95 . Where the immoveable property sold is in the occu- 
DeUveiy of property in P^ncy of the judgment-debtor or of some 
oooupanoy of judgment- person on his behalf or of some person claim- 
ing under a title created by the judgment- 
debtor subsequently to the attachment of such property and a 
certificate in respect thereof has been granted under rule 94, the 
Court shall, on the appheation of the purchaser, order delivery to 
be made by putting such purchaser, or any person whom he 
may appoint to receive delivery on his behalf in possession of 
the property, and, if need be, by removing any person who 
refuses to vacate the same. 

Delivery of possession. —This rule corresponds with sect. 263 of Act 
Vni. of 1859. The words “ and a certificate in respect thereof has heen granted 
under sect. 316,” and “ on application by the purchaser,” were added by sect. 318 
of Act X. of 1877. The present Code altered “ sect. 316 ” to “ rule 94 ” and 
made the additions noted in italics, the. words “ the application of the purchaser ” 
being substituted for “ application by the purchaser.” As to trespass on land of 
which actual possession has been given to the purchaser under this rule, see 
case cited.(3) 

“ Subsequently to the attachment.”— A purchaser cannot get summary 
possession under this rule from the lessee pendente- lite of the judgment-debtor 
and must bring a suit for possessiomfl) 

“ On the application of the purchaser.”— A judgment-debtor in .spite 
of confirmation of sale may oppose an application for possession on the ground 
that the sale was illegal, his occupancy holding not being transferable by 


(1) AflBamathem Ncshu. p . Lutnhmeeput 
Singh, 4 C. 142, at p. 154 {1878). Ab to 
dianropanoy between sale notification and 
Bale certificate, see Uma Churn Son v. Gobind 
Chundor Moziimdar, 1 (^ L. R. 460 (1878); 
Gowree Kumal v. Sarat Chundor Bass, 22 
W. R. 408 (1874); and Raja Thakur Barmha 
V. Jlban Ram (P. C.), 19 0. L. J. Ifil (1913). 

{2>And see O’Kinoaly, C. P, 0., notes to 


sect. 316, where some cases on Hindu Law 
will be found collected. As the matter 
involves a discussion of the substantive law 
it is not dealt with. 

(3) Kailash Ghose v. Jugal Lohar, 10, L. J. 
104 (1905). 

(4) Santomoney Bossee v. Kedar Nath, 3 
C. W. N. xii. (1898). 
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custom; (1) but he cannot oppose on the ground that the sale of ^ permanent 
tenure was confirmed without previous payment of the landlord s fee under 
sect. 13 of the Bengal Tenancy Act.(2) 

“ Order delivery.”— A purchaser of an undivided share of a Hindu estate 
acquires only a right to sue for partition and for delivery of what may be allotted 
as that share. Such proceedings cannot be taken under this rule, and the 
dismissal of such an application under this rule will not bar a purchaser s suit for 
paTtition.(3) For form of order, see the First Sched. App. E. No. 24. 

Putting the purchaser in possession. —A purchaser can obtain Icihas 
possession although in the first instance he obtained possession under r. 96; (4) 
and a plaintiff obtaining symbolical possession can maintain a fresh suit for 
real possession,(5) so can the assignee of the purchaser whose possession has 
been resisted by the judgment-debtor; (6) as also a purchaser whether legal 
delivery has been given or not; (7) but he must have endeavoured to get posses¬ 
sion under this rule first.(8) By a later decision it was held a suit was maintain¬ 
able even if he had not applied’for possession under this rule j the remedies by 
suit and under this rule being concurrent.(9) Possession being given fifteen 
years after the sale does not entitle the judgment-debtor to recover possession 
by suit unless he shows twelve years’ possession before he was dispossessed.(10) 

Limitation. —An application for possession must be within three years 
of the grant of the sale certificate under Art. 178 of Act XV. of 1877 (Limitation 
Act),(ll) even where the assignee of the purchaser applies ; (12) the date being 
reckoned from when the certificate has been granted, that is, when it has been 
issued to him. (13) The Madras High Court, however, held that in respect of a 
suit for possession the date from which time begins to run is that of the sale, 
and the Article applicable being 138.(14) This rule now expressly provides 
that in respect of an application for possession the three years run from the date 
of the certificate. A purchaser may sue for possession within twelve years of 
symbolical possession being given him.(16) Symbolical possession as against 


(1) Jliirga Charan v. Kali Frasanna, 2G 0. 
727 (18B9); Arman Sardar v. Satkhira Joint 
tioropany, 18 C. L. J. C64 (1913). 

(2) Mohim Chandra v. Rom lechan, 7 C. 
W. N. C91 (J903). 

(Sj^Yolnmalai v. Srinivasa, 29 M. 294 
(1906). For case where judgment-debtor 
resisted taking possession of a house jointly 
owned by him, see Sarvi Begam s.Taj Begam, 
30 A. 181 (1914). 

(4) Hur Kishore v. Sudoy Chundor, 17 W. 
R. 80 (1872). 

(6) Shankar v, Naisingrav, 22 B. 687 
(1897). 

(6) Nagireddi v. Ramanna, 7 M. 594 (1884); 
Som Mdhnn V. Bhagoban, 9 C. 602 (1882). 

(7) Sevii ». Miittusami, 10 M. 5.3 (1886). 

(8) Iswar Fershad v. Jai Narain, 12 C. 189 
(1886). 


(9) Kishori Mohun v. Chundor Nath, 14 C. 
644(1887); Krishna Satapasti o. Sarasvatulu 
31 M. 177 (1908). 

(10) Attotram v, Balunkee Boas, 14 W. R. 
357 (1870). 

(11) Hanmantrav v. Subaji, 8 B. 267 
(1884). 

(12) Arumuga r. Chockalingam, 16 M. 331 
(1892); Pullayya v. Bamayya. 18 M. 144 
(1894). 

(13) Kashinath r. Dumi^ ^uran, 17 B. 
228 (1892); see also Asudoollah v. Akbur 
Ali, 7 W. R. 80 (1867). 

(14) Venkatalingam v. Veeiasami, 17 M. 
89 (1893). 

(16) Jog^bundhu v. Pnrnanund, 10 C. 
630 (1889); Hari Mohan v. Baburali, 24 C. 
716 (1897); Nasiruddin t. Sayndur Rahman, 
19C.L,J. 209(1913). 
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the grantoiB of a perpetual lease will not be effective against the lessee, so as to 
save limitation on a suit for poBsession.(l) The AUahabftd Court have, however, 
held that a purohaser cannot bring a suit for possession, even if his application 
for possession under this rule is barred, as the matter comes under sect. 47.(2) 
In another case the same Court has held that the fact that an appEcation under 
this rule has been rejected as being made beyond time is no bar to a suit by the 
auction-purchaser for the property purchased.(3) And there are other decisions 
holding that sect. 47 is inapplicable.!!) 

Appeal.—An appeal was held to lie from an order rejecting the application 
of the purchaser, who was the decree-holder, the order being appealable as one 
under sect. 244 (now 47) for possession.(5) But the Allahabad and Calcutta 
High Courts have held otherwise, sect. 244 of the last Code not being applicable ;(6) 
but where the appEcation for possession was resisted by the legal representative 
of the judgment-debtor on the allegation that portions of the property belonged 
to him and not to the judgment-debtor,the Calcutta High Court held the applica¬ 
tion to be one within that section and therefore appealable.(7) 


96 . Where the property sold is in the occupancy of a tenant 
Dellveiy of property In or other person entitled to occupy the same 
oeoupaney of tenant. and a certificate in respect thereof has been 
granted under rule 9^, the Court shall, m the apflicaiion of the 
fUTchaser, order delivery to be made by affixing a copy of th^ 
certificate of sale in some conspicuous place on the property, 
and proclaiming to the occupant by beat of drum or other 
customary mode, at some convenient place, that the interest of 
the judgment-debtor has been transferred to the purchaser. 


Delivery of possession-—This rule corresponds with sect. 264 of Act VIII. 
(»f 18,b9, with the exception of the words “ and a certificaie in respect thereof 
has he-en granted under sect. 316,” which were added by sect. 319 of Act X. 
of 1877, and the words in italics by the present Code, which also altered 
“ sect. 316 ” into “ rule 94.” This rule does not preyent the purchaser obtaining 
possession, if he can, without the intervention of the C6urt.(8) 

“ Certificate in respect thereofi”—It was not incumbent on the Court 


(]) Qossain Dulniar i;. Bepin Behsry, 18 
0. 520 (1891)! Nasiruddin v. Sayudur Bah- 
man, 19 C. L. J. 200 (1013). 

(2) Kalyan Singh v. Thakur Das, 3 
A. L. J. 234 (1906). 

(3) Sheo Narain v. Nur Mahammed, 29 
A. 463 (1907); Bhagwati v. Banwaii Lai, 
31 A. 82 (F. B.) (1908). 

(4) Bhimal v. Qanesh -Koor, 1 C. W. N. 
658 (1897); Jfabomed Mosraf v. Habil Mia, 
6 0. L, J. 740 (1904) j Ohnlam v. Dwarka 
Prasad, 18 A. 30 (1895). 


(5) Muttia V. Appasami, 13 M. 604 (1899). 

(6) Bhimal v. Ganesh Koer, 1 C. W. N. 
058 (1897) [dissenting from Muttia v. Appa¬ 
sami, 13 M. 504 (1899)1; Mahomed Mosraf v. 
Haba Mia, 0 C. L. J. 746 (1904); and soo 
Kastnia Kunwar ti. Gaya Prasad, 26 A. 207 
(1906); Bhagwati v, Banwari Lai, 31 A. 
82 (P. B.) (1908). 

(7) Madhnsudan ti. Gobinda, 27 0. 34 
(1899). 

(8) Obhoya Churn u. Rajendro Ooomar, 22 
W. B. 406 (1874). 
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under Act VIII. of 1859, to put a purohaser into possession until he had his 
certificate of sale.(l) 

“ Order delivery.” —The Courts in this country do not give possession 
by removing the possession of one who is in possession under an apparent iond 
fide title. If the debtor can assert his title in possession by suit only, the pur¬ 
chaser can have no higher olaim.(2) Formal possession under 0. XXL r. 36 
given by a Court in execution operates as between the parties in point of law 
and fact, as a complete transfer of actual possession from one party to 
another ; (3) and where land which had been given by a father to his son, a minor, 
was subsequently attached and sold in execution of a decree against the father, 
formal possession under this rule to the purchaser completely dispossessed the 
father, whether he held on his own account or that of his son; (4) but such 
possession will not take effect as actual possession as against persons who are 
not parties to the suit,{6) nor against a purchaser, in execution of the rights of 
the judgment-debtor, who had previously obtained actual possession.(6) The 
delivery of possession to the purchaser under this rule does not cause dispossession 
of a person, not the judgment-debtor, found in possession by receipt of rent 
from tenants, so as to entitle the latter to complain under 0. XXL r. 99.(7) 
Symbolical possession as against the grantors of a perpetual lease, without 
reservation to the grantors and with no rights reserved and only a nominal 
rent, will not be effective against the lessee to save limitation against a plea 
of adverse po3se88ion.(8) The rightful owner dispossessing the other is not a 
trespasser, and may rely for the support of his possession on the title vested in 
him. (9) An order under this rule can only be made by the presiding officer of 
the Coiut and is a judicial Act.(lO) 

Limitation.—The period of limitation for an application under this rule, 
viz. three years under Art. 178, Sohed, I. of the Limitation Act, is reckoned from 
the date when the sale becomes absolute. If formal possession bs infructuous, 
a suit against the judgment-debtor for possession is good within twelve years 
of the sale under Art. 138 of Sehed. I. of the Limitation Act.(ll) It has been held 
that Art. 138 of the Limitation Act only applies to srrits in which the auction- 
purchaser is the plaintiff and the judgment-debtor, or a person claiming through 
him, the defendant.(12) Where a purchaser is resisted in obtaining possession 
by a person claiming under a mortgage from the judgment-debtor and sues for 
possession, the suit is governed by the same article, even though he alleges the 


(1) Tukaiam ti. Satvaji, 6 B. 206 (1881). 

(2) Tarakant v, Puddomoney, 10 Moo. L A. 
483 (1866). 

(3) Lokoasur v. Purgun, 7 C. 418 (1881); 
but see Mahadeo v. Janu, 36 B. 376 (1912); 
M Bom. L. R. 116. 

(4) Devu V . Ramamurti, 18 M. 405 (1894). 

(6) Runjit Singh v. Bunworj, 10 C. 993 

(1884); Juggobundhu v. Ram Chunder, 5 C. 


(7) Kisori Lai v, Lala Shib I.iall, 1 C. W. N. 
343 (1897). 

(8) Gossaln Dalmar v. BqpiH,Behary, 18 C. 

620 (1891). ■ * 

(9) Banda v. Xaba, 16 B. 238 (1860). 

(10) Prem Krishna v.Juramoni, 13 C.W.N. 
694 (1909). 

(11) Krishna Lall v. Radha Krishna, 10 C. 

m. 

(12) Bhagwant Bingh v. Bholi Singh, 36 A, 


684. 

(6) Narain Das v. Lalta Prasad, 21 A. 269 432 (1913). 

(1899). 
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mortgage to be collusive and fraudulent, (1) and sues to set it aside.(2) It has 
been held that if the purchaser be dispossessed by a third party subsequent to 
formal possession he has twelve years from dispossession to bring a suit; (3) 
while, if the judgment-debtor be in possession and formal possession be given 
under this rule instead of under r. 95, a suit for possession against him lies within 
twelve years of the date of formal possession,(4) as formal possession under 
cither r. 95 or this rule forms a fresh starting point for limitation as against 
the judgment-debtor,(6) whethei^actual possession be obtained or not.(6) But 
a Full Bench of the Bombay High Court has recently held that a mere formal 
possession of immoveable property by a purchaser at a Court-sale cannot 
prevent limitation running in favour of the judgment-debtor where the latter 
remains in actual possession; for symbolical possession is neither real posses¬ 
sion nor equivalent to it under this Code except where the Code expressly or 
by implication so provides.(7) 

Appeal.—^It was held that no appeal lay from an order for possession under 
the former seotion.(8) 


Resistance to delivery of possession to decree-holder or purchaser. 

97 . (1) Where the holder of a decree for the possession of 
Resistance or obstruc- immoveable property or the purchaser of any 

Hon to possession of such 'proferty sold in execration of a decree is 
immoveable property. resisted or obstructed by any person in ob¬ 
taining possession of the property, he may make an application to 
the Court complaimrtgr of such resistance or obstruction. 

(2) The Court shall fix a day for investigating the matter 
and shall summon the party against whom the application is 
made to appear and answer the same. 

98 . Where the Court is satisfied that the resistance or 
Resistance or obstruc- obstruction was occasioned without any just 

tion by judgment-debtor, cause by the judgment-debtor or by some 
other person at his instigation, it shall direct that the applicant 
he put into possession of the property, and where the applicant is 
still resisted or obstructed in obtaining possession, the Court may 


(1) Uma Shankar v. Kalka Prasad, 6 A. 
76 (1883). 

(2) Iktam Singh v. Intkam, 6 A. 260 
(1884). 

(3) Juggobundhu v. Ram Chundor, 6 C. 
684 (1880) j Juggobundhu v. Pumanund, 16 
0. 630 (1889)! Naeiruddin v. Sayudur Rah¬ 
man, 19 C. L. J. 209 (1913). 

(4) Qopal «. Krishnarao, 26 B. 275(1900); 
Mahadoo v. Paraahram, 26 B. 389 (1900); 


Hari Mohan v. Baburali, 24 C. 716 (1897); 
the two former cases have reoently been 
overruled in Mahadeo v. Janu, 36 B. 376 
(1912), poet. • 

(6) Mangli v. Debi Din, 19 A. 488 (1897) 

(6) Umbicka Chum v. Madbub Qhosal, 4 
0.870(1879): 4C.L. R. 66. 

(7) Mahadeo v. Janu, 30 B. 376 (F B.) 
(1912); 14 Bom. L. R. 116. 

(8) Qhulam v. Dwarka, 18 A, 36 (1898). . 
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also,. at the instance of the apflicard, order the judgment- 
- debtor, or any person ading at Ms instigation, to he detained 
in the civil 'prison for a term which may extend to thirty days. 

Obstruction of decree holder or purchaser.— These and the following 
rules have been remodelled. These two rules applied under the last Code to 
applications made by the decree-holder (1) only, but now to applications both by 
decree-holder and purchaser, thus embodying'the provisions of sect. 334 of the 
last Code. The preceding Code did not make it obligatory on a decree-holder 
who was obstructed to pursue his remedies under these provisions. And it 
was accordingly held that the failure on the part of plaintiff to avail himself 
of this summary remedy did not bar a suit.(2) Moreover, it was held that there 
was nothing to prevent the decree-holder or purchaser who had been obstructed 
from making a fresh application for deliyery.(3) The omission to have recourse 
to the provisions of the former Code did not, it was held, preclude a person from 
instituting a suit to recover possession or making a fresh application for delivery. 
An order under the former section passed against a person who had at the 
instigation of the judgment-debtor obstructed a decree-holder has been held 
not to bar a 3uit.(4) A decree for partition is a decree for possession, and the 
rule is not rendered inapplicable by the fact that the person obstructing claims 
to be a mulgeni tenant.(5) Every obstruction must be caused either by the 
judgment-debtor or claimants at his instigation, by persons who have no real 
interest in the property, or by third parties claimants. The present rules deal 
with the first two cases and the next with the third.(6) The effect of the remodel¬ 
ling of the rules is as follows : Sects. 328-330 of the last Code applied to decree- 
holders only, and sect. 334 to obstruction of purchasers. The provisions of 
these sections are incorporated in rr. 97 and 98, which apply in favour both of 
the decree-holder and purchaser and against the judgment-debtor. E. 99 applies 
in favour of the .same persons, but against, persons other than the judgment- 
debtor. Thus rule, which incorporates the portion of sect. 335 which dealt with 
the purchaser, modifies sect. 331. The provisions as to trying the claim as a 
suit with the resultant appeal are omitted. But all parties except the judgment- 
debtor have a right of suit under r. 103. Lastly, rr. 100,101, and 103, which 
incorporate sects. 332 and 335, deal with the dispossession of third parties. The 
former section dealt with dispossession at the instance of the decree-holder and 
the latter with dispossession by the purchaser. Both are now dealt with together. 
The Judge should fix a day, make an inquiry on taking evidence, and if he directs 
that the property should be delivered in whole or in part, should order that posses- 


(1) In re Bibee Kahtsb Koomarce, 19 
W. R. 82 (1873). 

(i) Balvant Santaram v, Babaji Naick, S 
B. 002 (1884); see Jugmohun Tewaree v, 
Baldeo Xaick, 3 Agia 162; Trimbak v. 
Narayan, 8 B, 481 (1884). 

(3) Muthia v. Appasami. 13 M, C04, BOO 
(1890), which also deals with the subject ol 
^p«a1, as tft which, see also Govioda Xair «. 


Kesava, 3 M. 81, 84 (1880). 

(4) Bishon Dyal Singh e. Sagar Singh, 2 
C. W. N. 311 (1898). 

(B) Gopala v. Fernandes, 16 M. 127 (1892). 
(6) Qovinda Nair v. Kesava, 3 M. 81, 84 
(1880); approved in Radfaa Gohind v. Rag- 
hunath, 18 C. L. .1. 138 (1913); Salamva v. 
Mart java, 16 B. n. 711 (1887); Preonnath 
Boy ». CJiowdhiy, 8 W. R. 898 (1887). 
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sion be given in, one or other of the ways mentioned in the Code.{l) It has been 
held that this rule should be read with r. 95.(2) These and the following sections 
in the former Code have been held not to apply to proceedings under the Mam- 
latdar’s Act.{3) 

“ Is resisted.” —There is of course no indication as to the nature of the 
resistance or obstruction, but there must be some overt act of opposition to the 
Court’s officers on the part of some one who is actually present.(4) 

“ Possession.” —This term in this and the next rule has been held to include 
constructive and symboKcal as well as actual physical possession. Possession 
of immoveable property is not the less real or actual because it is enjoyed through 
tenants, servants, or members of one’s fainily.(5) The same was held as regards 
sect. 335 of the last Code,(6) the provisions of which are incorporated in rr. 97,99, 
and 100. 

Limitation. —The resistance or obstruction referred to is that mentioned 
as forming the subject of the complaint, and limitation is not necessarily to be 
computed from the date of first obstruction.(7) Por the limitation is one which 
governs a cause of action arising out of a particular resistance or obstruction. (8) 
Purther, the period mentioned is important only as the limit prescribed within 
which the judgment-creditors may by virtue of tliis rule bring what is in cfiect 
an action of ejectment against a stranger without the expense of a regular suit. 
Other proceedings may be taken against a judgment-debtor in execution within 
the petiod prescribed from the last application of the kind, even though not 
instituted within thirty days after a wrongful obstruction.(9) An application 
must be brought witliin thirty days of the obstruction, but where, according 
to the former procedure under sect. 331, the application was converted into a 
suit, the rights of the parties had to be decided as if an ordinary suit for possession 
had been instituted by the decree-holder against the defendant.(lO) Wlicn 
litigation under that section was pending, the proceedings in execution were 
■8U8pended.(ll) When the litigation was unsuccessful, the period during which 
they had been pending could not be excluded in computing the period of limitation 
for execution of the decree.(12) An order rejecting an applicatiop as being barred, 

M. 113 (1881); as to the meoning of term 
“ month ” and exclusion of days of disposses¬ 
sion, see Dadu v. Balganda, 5 Bom. H. C. R. 
A. C.J. 39(1888). 

(8) Narain Das v. Hazari Lall, 18 A. 5!33 
(1898). 

(9) Hunkur Singh t’. Madho Lail, 21 W. R. 
147 (1874). 

(10) Namdov i>. Ramohandra, 18 B. 37 
(1892). 

(11) Narayan v. Sono, 24 B. 346 (1899); 
8. c., 1 Bom. L. R. 840. 

(12) Shivram v. Sarasvatibai, 20 B. 1ft 
(1894). As to adverse possession, see Krish— 
naji V. Kashibai, 30 B. 115 (1905); and 
dismissal for default, Sarat Chandra v. larini 
Prasad Pal, 24 C. 401 (1907); Kunj Bohari 
V. Kandh Ptashad, 0 C. L. J. 302 (1907). 


(1) See Brojo Mohun Sutputty v. Shooda 
Monoe, 8 W. R. 79 (1867) j Shadhoo Saian v. 
Bhuggoo tall, 12 W. R. 98 (1869). 

(2) Kuppana v. Kumara, 34 M. 460 (1910). 

(3) Kasam Sahib v. Maruti, 13 B. 552 
(1888). 

(4) Mancharam v, Fakirohand, 25 B. 478, 
485, 480 (1901). See Mahabir Prasad o. 
Parma, 14 A. 417 (1892). 

(5) Mancharam v. Fakir Chand, 3 Bom. L. 
R. 68 (1900), per cur. Whitworth, J., dissent., 
holding possession in the next rule is limited 
to actual physical possession, and does not 
extend to the possession of a landlord through 
his tenants. 

(6) Brajabala Devi v. Ourudas Mundle, 33 
0. 487 (1906). 

(7) Ramasolcata Pilki v, Dharmasaya, 5 
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did not, it was held, prevent the losing party from bringing a regular suit.(l) As 
regards, however, the present amended procedure, see next rule. A suit lies 
under r. 103, jnst. 

“ Detained in the civil prison.”—It was thought that the previous ex¬ 
pression, “ commii the judgmerU-deUor or such other •person to jail,” was mis¬ 
leading as raising questions of diet money as in the case of civil imprisonment 
for debt. The language has, therefore, been altered to render it dear that the 
provision relates to conviction of an offence in contempt of justice. The words 
“ without prejudice to any proceedings,” efb., in the former sect. 330, have 
been omitted, though presumably the law remains the same in this respect. 

99 . Where the Court is satisfied that the resistance or 
Resistance or obstruc obstruction was occasioned by any person 
tion by bonii fide elalm- (other than the judgment-debtor) claiming in 
good faith to be in possession of the property 
on Ids own account or on account of some person other than the 
judgment-debtor, tlie Court shall mahe an order dismissing the 
apflication. 

Object of rule."-Thc object of the corresponding and siiiiilar provisions 
ill the last Code was, so far as possible, to prevent the originating of a succession 
of suits. It was desired that a right should be dctcriniiied finally in oontiiluation 
ol an original proceeding and not by fresh proceedings.(2) This section, as the 
last, was limited to application by the decree-holder; (3) hut now includes 
orders made on the application of a purchaser against a person other than the 
judgment-debtor.(4) A person in wb(»c favour an order under sect. 335 had 
been made could not claim the benefit of the former section.(6) As to the 
amendments, vide post. 

“ Court.”—A Superior Court might, it was held, for sufBcieut cause transfer 
a claim registered under the former section to a Subordinate Court for trial.(6) 

“ In poBseBBion.”— See next paragraph. 

“ An order dlBmlBBing the application.”— Under the last Code the claim 
was registered as a suit, and the Court investigated the claim as such. It then 
ordered or stayed execution of the decree. The order had the force of a decree, 
and was appealable as such. No question of title between the plaintiff and his 


(1) Seni PraBsd v. Lschman Prasad, i A. 
131 (1881). 

(2) Sithalakshmi v. Vythilinga, 8 M. 648 
(1884). In Qonesh Parsiiad v. Jykeskun, 1 
A. H. C. R. 218, tlio Bootion was held inappU- 
cflblo to the case of a person put in possession 
of land under a decree. 

(3) Buha! .Sing Chowdhry v. Bihari Lai, 
1 B. L. B. 2U6 (1868). See Mahabir Fenhad 
V. Parma, 14 A. 417 (1892), in which the 
scope of the section is commented upon. 


(4) See as to this and s. 47, Jatbavedan v. 
Kunchu, 30 M. 72 (1906); and as to the same 
section and the former s. 336, Narayana. 
sawmi V. Seshappariyer, 17 MrL. J. 321(1907); 
for meaning of “ in good faith and in his own 
account,” see Jugol Kishorc v. Ambika I)ehi, 
16 C. W. N. 882 (1912). 

(5) Srinath Ghosh v, Annoda Prosad Boy, 
1 0. W. N. 102 (1896). 

(6) Sithalaksmi v. Vythilinga, 8 M, 648 
(1884). 
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judgment-debtor requiring the decree against them to be reopened could be 
adjudicated upon. The issues which properly arose in an inquiry were whether 
the person obstructing was in possession on his own account or on account of 
some person other than the judgment-debtor.(1) The word “ possession ” 
was not limited to actual physical possession, but included also constructive, 
such as by a tenaut.(2) The issue which ai'osc was one between the decree- 
holder as plaintiff and the claimant, that is. a person other than the judgment- 
debtor. 

Under the Code of 1877 thetilaim had to be investigated as if a suit had 
been instituted under sect. 9 of the Specific Eolief Act. The powers of the Court 
were thus strictly limited to an inquiry into the question of pos8es8ion.(3) 

The Code was amended by sect. 62 of Act XII. of 1879, the provisions of 
which were re-enacted in the Code of 1882, and the power of investigation was 
enlarged. The investigation was not limited to the fact of possession. Any 
question of title arising between the contending parties in connection with their 
right of possession might be finally determined in such investigation as in an 
ordinary action of ejectment. The order, whether for executing or for staying 
execution, had the force of a decree determining the title and the right of posses¬ 
sion. The plaintifi was not forced to a fresh suit or had a right to bring a fresh 
suit if the decree was against him.(4) Where possession was shown to have 
been with the plaintiff the defendants were not, without showing title in them¬ 
selves, at liberty to impeach the plaintifTh title or to set up a jus iertii. The 
onus of proving a better title than the plaintiff’s rested with them, and they 
might prove their title as a defcnce.(5) A Court executing a decree was thus 
given a special jurisdiction which enabled it to try a claim of which the value 
of the subject-matter ftdl below the jxjcuniary limits of its ordinary jurisdiction.(6) 

It wiU be observed that considerable amendments have been made in the 
present rule. Under the &st paragraph of the former sect. 331 the claim was 
to have been “ numbered and registered as a suit between the decree-holder as 
plaintifi and the claimant as defendant.” Paragraph 2, under which the Court 
had power in investigation of “ the like powers,” as if a suit for the property 
had been instituted by the decree-holder against the claimant, is omitted; as 
also the third and fourth paragraphs, under which the Court passed an order 
executing or staying execution which had the force of a decree, and was subject 
to the same conditions as to appeal. The words “ with the like powers ” were 


(1) Mahomed Isub v. Bahotappa, 27 B. 
302 (1903); s. c., 6 Bom. L. R. 201, dist. 
Moulakhan v. Gori Khan, 14 B. 627 (1890), 
which was a case between a decree-holder 
and a person resisting oxeoution claiming 
under a title adverse to th, judgment-debtor, 
where obviously the question of title as 
between those parties necessarily required 
decision in that case. 

(2) Maneharam v. Eakirchand, 26 B. 478; 
s. c., 3 Bom. L. R. 68. As to nature and terms 
of tenancy, see Talib Hossein v. Ooozoo 
Pershad, 20 W. B. 67 (1873). 

(3) Moula Khan v. Gori Khan, 14 B. 627, 


632 (1890); Chinuasami Fillai v, Krishna 
PUlai, 3 M, 104 (1881). 

(4) Mahip Bai v. Dwarka Bai, 27 A. 453 
(1905 ); Moula Khan v. Qori Khan, svpra ; 
Bapujiiao v. Eatesing Shahaji, 22 B. 967 
(1896); Maneharam v. Eakirchand, 26 B. 
478, 481 (1901). 

(6) Bapujirao ». Eatohsing, 22 B. 967 
(1896). See as to onus, Rakhal Chun^r 
Mundul V. Watson, 10 C. 60 (1883); Man- 
ohaiam v. Eakirchand, 26 B. 478 (1901). 

(6) Sithalaksmi v. Vythilinga, 8 M. 648 
(1884), See Kalima v, Naman Kutti, 13 M. 
S20, 622 (1890). 
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held to mean that the Court has the same powers for enforcing the attendance 
of parties and witnesses, .etc., as it has in a suit (1) as regards appeal. A re sa 
to number and register the claim was held to amount to the rejection of a plamt, 
and was, therefore, appcalahle,(2) though these decisions have been dissented 
from.(3) Where a claim was registered out of time no appeal lay, but the order 
could be objected to in an appeal from the final order which had the force of a 
decree.(4) Proceedings taken after a decree for possession under sect. 9 of the 
Specific Relief Act, were in the nature of a fresh suit, and, therefore, an appeal 
lay.(6) The Court to which an appeal lay depended on the value of the claim 
and not that of the original Buit.(6) 

Now the Court, under the second clause of r. 97, ante, is to investigate 
“ the matter:’ If the obstruction is caused by the judgment-debtor, the order 
under r. 98 is that the applicant be put in possession. If the obstruction is 
due to the hona fide claim of a third party, the application is dismissed under 
this rule. It is not stated what the scope of the inquiry in the latter case is to 
be. Presumably, however, it is to be of a summary character, even if it is not 
limited to the question of possession. For now a right of suit is given by r. 103 
to persons against whom orders are made under the present rule. Their position 
is therefore assimilated to that of parties against whom orders are made under 
IT, 98,100, and 103, to whom a right of suit is given by r. 103 of this Order. 


100. (1) Where any person other than the judgment-debtor 
Dieposselsion by ds- is dispossessed of irnnmeohh property % the 

cree-noider or purchaser. Jiolder of a decree for trie possession of svcti 
property or, where such properly has been sold in execution of a 
decree,, by the purchaser thereof, he may make an application to 
the Court complaining of such dispossession. 

(2) The Court shall ,fhc a day for investigating the matter and 
shall summon the party against whom the application is made to 
appear and answer the same. 

101. Whei-e the Court is satisfied that the applicant was in 
Bond fide claimant to possession of the 'property on his own account 

be restored to possession, qj on accouut 01 soiuc person otuer tuan 
the judgment-debtor, it shall direct that the applicant be put into 
possession of the property. 


Scope of rules.— The precedmg rules refer to a resistance offered in the 
course of delivery of possession in execution, whilst these rules refer to a subse- 


(1) Sithalakfiml v, Vythilinga, 8 M, 648, 
680 (1884). 

(2) Fonindro Deb Baikut v. Bani Jugodiah- 
wari, 14 C. ?34 (1886); Gopala v. Fernandes, 
16 M. 127 (1802) j Bamnagore Jute Factory, 
Ltd. V. Baj Kumar, 13 C. W. N. 724 (1909). 

/!1\ Vialinfi t, llA.mfUlfi.n6m. U Bom. li. B. 


936 (1907). 

(4) Lala v Narayan, 21 B. 392 (1896). 

(6) Naair Ali Fakir v. Meher Ali, 22 C. 
830 (1896). 

(6) Moulakban v. 'Gori Khan, 14 B, 627 
(1890): Kalima v. Nainan Kutti, 13 M. 620 
(1890). 
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quent stage, viz. to the event which may arise as to the result of the delivery 
of possession; (1) and give an applicant a right of contesting, without instituting 
a separate suit, the decree-holder’s or purchaser’s right to dispossess him.(2) 
As to dispossession by purchaser, the rule thus incorporates that portion of 
sect. 335 of last Code. It was held that if in execution of decree a claim made by 
a third party in possession is rejected, he should either bring a regular suit or 
wait until he is dispossessed, and then apply under the former section or bring a 
separate suit, or he might do hoth.(3) See as to regular suit, which is now dealt 
with by r. 103, post, of this Order, sases cited.(4) In a suit instituted under that 
rule the judgment and the decree in the original suit are not admissible in 
evidence.(6) Where the judgment-creditor obtained an order for possession 
prior to the death of the judgment-debtor, it was held that there was no necessity 
for him to bring any other person on the record between the date of that order 
and the date on which the order was executed.{6) The rule applies to possessory 
actions.(7) Where in execution a person not a party to the suit is dispossessed, 
his dispossession does not give him a cause of action within the jurisdiction 
of the mamlatdar. This rule applies.(8) This rule docs not apply where sect. 47 
dnes.(9) It docs not apply to a case where the execution of the decree has been 
transferred to the Collector and he has acted under the powers conferred on him 
by the Local Government Board under sect.70.{10) A person is none the less a 
judgment-debtor because he may have acquired an interest subsequent to the 
date of the decree passed against him.(ll) 

Procedure.—The Court should first examine the applicant in order 
to determine whether proceedings under this rule will lie or not;(12) and if it 
appears that the applicant was a party to the decree,(13) or that he is still in 


(1) Bisben Dyal Singh v. Sagar Singh, 2 
C.W.N. 311,314(1896). See Ram Chandra 
Subrao v, Ravji, 20 B. 351, 353 (1895), which 
deals with the subject of dispossession, as 
also docs Mancharam v. Fakir Chand, 3 Bom. 
L. B. 58 (1900). 

(2) Mahomed Ansur v. Frokash Chunder 
Sha, 8 W. R. 8 (1867). As to limitation, see 
Art. 105, SoL II., Act XV. of 1877; and 
transfer where the Court is deprived of 
jnrisdiotion pending proceedings, Kalee Doss 
Neogy V. Huro Nath Boy Chowdhury, 3 
W. B. 5 (1865); and withdrawal of applica¬ 
tion, Sabharamien v, Ponunsawmny Chetty, 
6 M. H. C. B. 298 (1870). 

(3) Fergusson v. Nilkomul Lahiree, 23 W. 
B. 270 (1875); Kishen Sundur «. Fukeer- 
ooddeen, 1864 W. B. 61 (1864); Oalabbai v. 
Jinabhai, 13 B. 213 (1888). 

(4) Ayyasami e. Sarmjya, 8 M. 82 (1884) 
[limitation]; approved in Maindi Sardar v. 
Gorachand, 16 C. W. N. 971 (1912); and 
Mania Bakah v. Bhaba SundaH Psa)dk, 19 


C. L. J. 187 (1913); Ram Narain Dutt v. 
Annoda Frosad Joshi, 14 C. 681 (1887) [mis¬ 
joinder]. 

(5) Dhani Kalwar v. Birj Bhukan Itoy, 1 
C. W. N. olixxv. (1897). 

(6) Biyyakka v. Fakira, 12 M. 211 (1889). 

(7) Biohmo Moyee Dabee v. Burkut Sirdar, 
13 W. B. 264 (1870). 

(8) Bam Chandra Subrao v. Bavji, 20 B. 
361 (1896). 

(9) Imdad Ali v. Ja'gin Lai, 17 A. 478, 481 
(1896). 

(10) Bagho V. Hanmati, 16 Bom. L. B. 380 
(1913); 37 B. 488. 

(11) Shripati «. Firaji, 9 Bom. L. B. 1018 
(1907). 

(12) Obhoy OhumDeyv.Bajendro Coomar 

,Ghose, 16 W. R. 288 (1871). -* 

(13) Bam Gopal Chuokerbntty v. FoomO' 
Chunder'Bannerjee, 12 W. B. 476 (1869). See 
Huree Kishore v. Kalee Kishore, 8 W. R. 114 
(1867). 

3 X 
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possession,(1) or in receipt of rent from the judgment-debtor,(2) the application 
should be rejected; but not on the ground of possession if the parties are agreed 
that the applicant has been dispossessed,(3) nor on the ground that the applicant 
had not originally obtained possessionin a strictlylegal manncr,(4) It is sufficient 
if it should appear that the party, though n^; in personal occupation, was in 
possession by receipt of rent; (5) or as mortghgee, or as mortgagor through a 
mortgagee in possession,(6) and has been dispossessed under the decree or under 
colour of it. A mortgagee from a tenant is in possession on his own 
account.(7) A member of a joint Hindu family, however, cannot say that he 
is in possession of any particular portion of the joint family on his own account, 
his possession being that of the family.(8) A party dispossessed under colour 
of a decree to which he was no party is entitled to an investigation and to an 
order if his title is established.(9) If the claimant was in possession, though 
without a good title, he cannot be dispossessed in execution of a decree against 
a third party to which he was no party. On the other hand, if the party against 
whom the decree was obtained was in possession, though without a good title, 
no person not in actual possession or receipt of rent can resist execution.(10) 
The, onus is on the applicant.(ll) The order under r. 101 decides the question 
of possession, and is made dependent on the result of the suit to establish the right. 
It is therefore unnecessary to sue to have it canceUed.(12) If there arc several 
applications each application should be tried separately.(13) It is incumbent on 
the applicant to prove whether or not the judgment-debtor was in possession 
at the date of the sale; and the onus is not discharged by mere proof that he 
was in possession at some time antecedent to twelve years before the suit. (14) 

(]) Kaloe Narain Singh v. Protap Chundor 298 (1909). The former case has been recently 
Hnrooah, 12 W. R. 231 (1869); Ruttun distinguished in Radha Gobind v. Ragbu- 
Koocr Y’. Tussiiduck Hossoin, 22 W. R. 103 natb, 18 C. L. J, 138 (1913); following 
(1874). GovindaNairu. Keaava,3M, 81 (1880). And 

(2) Rinjabala v. Guradas, 33 G. 487 (1900). see Sheik Abdul v. Jadunandoji, 18 G. L. J. 

(3) Judoo Kapali'C v, Issur Ohnnder Roy, 344 (ho cannot alienate a particular share). 

17 W. R. 375 (1872). (9) Hassan Ali v, Naib Ahmed, 11 W. R. 

(4) Obhoyo Ghurn Doy ®. Rajendro 146 (1889). 

Cooiuav Ghose, 22 W. R. 400 (1874). (10) Sharada Moyee v. Nobin Chundor, 

(5) Bhyrab Sircar v. Sham Manjee, 15 W. 11 W. R. 266 (1809). 

](. 70 (1871); Banco Madhub Dutt». Niind (11) Mahomed Ansur v. Prokash Chunder 
I.all Mojoomdar, 22 W. R. 123 (1874). Shu. 8 W. R. 8 (1807 ); Woodoy Tara Chow- 

(0) Asgur Ali t>. Asgur Ali, 20 W. R. 373 dhrani v. Khajah Abdool Gunoo, 12 W. R. 16 
(1873); distinguished in Kedar Nath v. (1869); Judoo Nath Singh e. Kaloo Pershad, 
Saday Chandra, 19 C. L. J. 13 (1914), post; 14 W. R. 368 (1870); Brindabun Chunder 
Shafi-ud-din v, Loehan Singh, 2 A 94 Roy e. Tara Chand Bannorjee, 20 W. R. 114 
(1878); as to recovery of possession by (1873); as to objection that decree is barred, 
mortgagee, see Bhikaji v. Vallabh Das, 2 Bom. see Mohesh Chundor t>. Chunitra Monee, 9 W. 
H. C. R. 209 (1864); and dispossession by R. 486 (1868). .« 

mortgagee of joUdar in execution, Tarakant (1^) Ayyasami v. Samlya, 8 M, 82, 83 
Bannerjeei!. PuddomoneyDossee, lOM. LA.. (1884). 

476, 485 (1806), (13) Sharoda Moyee v. Nobin Chunder, H 

(7) Kedar Nath v. Saday Cbimdra, 18 W. R. 265 (1889). 

C. L. J. 13 (1013). (14) Nasiruddhi v. Sayudur Rahman, 19 

(8) Cooverji Hirji v. Dowsey Bhoja, 17 B. O' R. J. 209 (1913); Mohima Chunder «. 

718 (1893); Sankar v. Madan, 14 C. W. N. Mohesh Chunder, P. C., 16 C. 473 (1888), ! 
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No question of title can be investigated in a proceeding under r. 101.(1) It 
has been recently held that 0. IX. r. 13 is not applicable to a proceeding under 
tlx^sc rules.(2) 

102. Nothing in rules On and 101 shall apply to resistance i 
Rules not applicable to or obstruction in execution of a decree for the 

transferee lite pendente, possession of immoveable property by a person 
to whom the judgment-debtoi; has transferred the property after 
the institution of the suit in which the decree was pas.sed or to 
the dispossession of any such person. 

103. Any party not bein^ a judgment-debtor against whom I 
Orders conctusiue sub- cm Order is rnode under rule OH, rule 00 or 

jectto regular suit. fnig jqi jj,a_y institute a suit to estabhsh the 
right which he claims to the present possession of the property ; 
but, subject to the result of such suit, if any, the order shall be 
conclusive. 


Object and scope of rules. —^Rule 103 is the second paragraph of sect. 336 
of the last Code. The disposition of the rest of the section is as follows : Obstruc¬ 
tion of the purchaser is dealt with by rr. 97 and 99, and dispossession of a claimant 
other than the judgment-debtor by r. 100, aide. A power is thus given where 
an attempt has been made to deliver possession,(3) and there is obstruction or 
resistance,(4) to give, after inquiry,(6) a summary decision which shall protect 
tile public peace, prevent obstruction, and terminate the execution proceedings 
by determining what should be iminediatcly done, subject, as regards claimants 
other than the judgment-debtor, to the result of a regular 8uit.(6) The rules 
are designed for the protection and assistance of decree-holders, puTchaserB,(7) 
and third parties dispossessed; (8) rr. 97 and 98 dealing with resistance by the 
judgment-debtor (as to which, see r. 97, aide) ; r. 99 with resistance by third 
parties ; and rr. 100 and 101 with third parties dispossessed. A person, it has 
been held, is not bound to proceed under the former sect. 336. He might if he 
chose at once bring a regular suit within the ordinary period of limitation. 
But if he did choose to apjdy for a summary deeision and it was against him, he 
had to sue, within one year from the time of the order.(9) It was also held there 


(1) Kedar Nath k. Satlay Chandra, 19 
G. L. J. 13 (1913). 

(2) Harl Charan Ghuw) v. Manmotha Nath 
Sen, 41 0. 1 (1913). 

(3) Sharoda Proshad Mulliokr. Boy Dhun- 
put Singh, 19 W. R. 219, 221 (1873). 

(4) Mt. Zahoorun v. Syad Mahomed, 18 W. 
B. 87 (1872), for i{ tho puiohaser has been 
put in possession peaoeably tho Court has 
nothing more to do in execution; Sotu v, 
Muthusami, 10 M. 63, 66 (1886); Srinath 
Ghosh V, Annoda Prosad Boy, 1 0. W. N. 192 
(1896). 


(6) See Huro Prosad Boy v. Bamessur 
Missry Malia, 24 W. B. 461 (1876); Mt. 
Zahoorun v. Syad Mahomed, supra, 

(6) Mt. Zahoorun v. Syad Mahomed, 18 W. 
B. 87 (1872). 

(7) Heera Lall Bannorjoo v. Bajah Buroda 
Kant, 13 W. B. 466 (1870). 

(8) See Govind Balvant v. Lakshman, 18 B. 
622 (1893) [application for restoration of 
possession by joint managerl. 

(9) Protap Chunder Chowdhry v. Brojolall 
Shaba, B. L. R. F. B. 638 (1867); Sevu v. 
Muttusami, 10 M, 63 (1886); Madaree v. 
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was nothing to prevent a decree-holder or pnichaser who has been obstructed 
or resisted from making a fresh application for delivery without making any 
complaint under sects. 328-330,334.(1) That case was, however, subsequently 
distinguished on the ground that it was one in which the purchaser was resisted 
not by a third party but by the iudgraent-debtor.(2) The application must 
be made within thirty days of the resistance or obstruction.(3) The Court 
was held not bound under sect. 336 to pass any particular order, but only such 
order as may be proper in the circumstances of the case.(4) A purchaser at 
a Court sale of the interest of one member bf an undivided Hindu family ought 
not to be put in exclusive possession of the whole undivided land by virtue of 
a decree against one co-parcener only,(5) but only in joint possession with the 
others.(6) It has been held that symbolical possession does not amount to 
dispossession within the meaning of the former section.(7) 

“ May institute a suit.^’ —See note, post, “ Conclusive; ” and as to limita¬ 
tion (8) for such a suit, which is one year, and Court-fee,(9) see cases cited. 

“ Conclusive.” —The rule contemplates an order against one party or 
the other, and if an application is withdrawn, an order allowing the withdrawal 
is not an order under this rule.{10) The order is one which becomes final and 
conclusive unless th(' party against whom it is passed institutes a suit within 
a year and obtains an adjudication in his faVonr. Where the Court declined to 
pass an order, deeming it best that the, purchaser should be referred to a separate 
suit to enforce his purchase, Articlell of the Limitation Act had no applicatiqn.(ll) 
If a regular suit is not brought within a year the order acquires the form of a final 
decree.(12) Though an order under this section is not appealable,(13) it may 
be made the subject of revision.(14) 


BuUoo Konerce, 2 A. H. C. B. 450 (1870); 
Muttia V. Appusami, 13 M. 004, 506 (1^0). 
Whero the purchaser has merely obtained 
formal possession ho may sue for possession 
within twolv."! years: Joggobundhu Mittec v. 
Pumanuud Qossami, 18 C. 530 (1889). 

(1) Muttia ti. Apposami, 13 M. 604, 608 
(1890) [and see also same case where pur¬ 
chaser is decree-holder]. 

(2) Kesri Narain v. Abul Hasan, 26 A. 365 
(1904); Knox, J., dvbitaTite.. 

1 (3) Limitation Act, Art. 167; Vinayakrso 
Amrit v. Deorao Govind. 11 B. 473 (1887) 
[minor]. 

(4) Zabooran v. Mahomed Wajid, 18 W. B. 
87 (1872). 

(5) Kallapa v. Yenkattesh, 2 B. 076 (1878). 

(6) See Dugapps Shetti v. Venkatramnaya, 
6 B. 493 (1880) [explained in Balaji Anant v. 
Ganeeh Janaidan, 6 B. 496 (1881)]; Patil 
Hari Premji v, Hakam Ohand, 10 B. 363 
(1884). 

(7) Ibrahim Mnlliok v. Bamjadn Bakahrt, 


30 C. 710 (1903); Kisori Lall Goswami v. 
Lais Shib Ull, 1 C. W. N. 343 (1897). 

(8) Bhiku V. Shujat All, 29 C. 26 (1601); 
Mahadov v. Bali, 26 B. 730 (1902) [assignee 
from minor]; Bhimappa v. Irapps, 26 B. 146 
(1901) ; 8. c., 3 Bom, L. B. 564; Meerudin 
Saih V. Batesa Bibi, 27 M. 25 (1903); Bango 
Vithal V. Bikhivadas, II B. H. 0. B. 174 
(1874). 

(9) Priya Das v. Vilayat Khan, 22 A. 384 
(1900). 

(10) Bhikha v. Sakarlal, 5 B. 440 (1881). 

(11) Meerudin Saih v. Batesa Bibi, 27 M. 26 
(1903). 

(12) Aohutav.Mammavu, lOM. 357 (1886). 

(13) InBamNaramlSahoo*.BsndiPex^d, 

31 C. 737 (1904), at p. 741, the matter was 
hold to fall under a. 244 (now 47), and was 
therefore appealable. 

(14) Sheotaj Singh v.Banwari Das, 6 A, 172 
(1884); .Sabhajit v. Sri Gopal, 17 A, 222 
(1894) ; Ht, Zahoorun V. Syud Mahomed, 18 
W. B. 87 (1872) [delay]. 



ORDER XXII. 


Death, Marriage and Insolvency of Parties. 

1. The death of a plaintiff or defendant shall not cause the 

No abatement by suit to abate if the right to sue survives. 

P^’b death, U right 
to soe Burvlvee. 

Abatement. —'It has been pointed out (1) that the practice in respect 
of abatement under the Code is different from that which prevailed in the 
English Courts. A suit, though perfect in its institution, became defective by 
the death, marriage, or transmission of interest or liability of some of the parties. 
In such case the suit was said to have abated or become defective, and as a 
general rule no proceeding could be taken in it until an order to revive the 
suit or carry on the proceedings had been made.' When the abatement was 
total—^that is, caused by the death, bankruptcy, or insolvency of a single plaintiff 
or the maniage of a single female plaintiff—the case was completely suspended, 
and could not be proceeded with until it had been revived or the defect cured. 
Where the abatement was partial merely, as when it was caused by the death 
of the defendant, it prevented those proceedings only by which the interest of 
the deceased might be affected, for the death of a defendant made an abatement 
([uoad himself alone. Thus abatement, though it suspended the proceedings 
in a case, did not put an end to them. But it had not the effect of being a bar 
to a further suit upon the same cause of action: one of the essentials of res 
judicata being that the matter must have been determined, and when a suit 
abated before judgment nothing had been determined in such suit. Under, 
however, r. 9 of this Order (formerly sect. 371), when a suit abates no fresh 
suit can be brought upon the same cause of action unless and until the order 
of abatement is spt aside. The provisions of this Order are substantially those 
of the last Code. Rules 6 and 12 have been added, and sub-rule (2) has been 
added to r. 10 (formerly sect. 372). The last paragraph of sect. 582 of the 
last Code has been made r. 11. The provisions of this Order apply to appeals, 
and the words “ plaintiff,” “defendant,” and “ suit ” include an appellant, 
a respondent, and appeal respectively.(2) They did not, however, under the 
last Code apply to proceedings in execution between the judgment-creditor and 
judgment-debtor ; (3) nor to proceedings in a Mamlatdar’s CouTt.(4) As regards 
execution proceedings, see now r. 12, post. 


(1) Bonode Mohini Choudbrsni v. Sharat (3) Hint Chand v. Kastur Chand, 18 B. 
Ohjinder Doy Chowdhury, 8 C. 837, at pp. 224 (1894). 

892, 893 (1882). (4}CraiipatiamJebbalv Banchod Haribhai, 

(2) a. 11, port. yi B. 646 (1898). 
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Applicability.—This rule is the same as scot. !)9 i)f Act VII. of 1859, save 
tliat the words “ right to sue " was substituted for “ cause of action,” by sect. 60 
of Act XII. of 1879. See also Rules of Supreme Court, 1883, 0. 17, r. 1. The 
rule is tlie same as under the last Code. The illustrations have, however, been 
omitted. Illustrations (a.) and (b) to sect. 361 of the last Code have been omitted 
as founded upon an antiquated decision (Anderson v, Martindale, 1 East, 497) 
which is not very intelligible, to practitioners in this country. Illustration (d) 
of the section was correct only under the Dayabhaga system, and the word 
“ minor ” was not of the essence of the example. The Select Committee expunged 
also the otlier illustrations, considering them too obvious to serve any useful 
purpose. This rule applies to proceedings on appeal; (1) to cases where under an 
order of Court a reference has been nmde to arbitration ; (2) even after an award 
has been made but before decree; (3) and under the Dekhan Agricultmal Relief 
Act to proceedings in respect Of a conciliation agreement.(4) 

“Right to sue.” —-Under the Code of 1859 “Cause of action” in the 
corresponding section was held to mean the right to bring an action.(5) “ Rigid 
to sue ” means the right to seek relief by means of legal pToceeding8.(6) It 
is a vested right.(7) The cause of action in the original and revived suits must 
be the same.(8) 

“ Survives.” —All demands whatsoever, and all rights to ]>rosecute or 
defend any action or special proceeding in favour of or against a person at the 
time of his decease, survive to and against his executors or administrators, 
save certain causes of action mentioned below; (9) and promises bind the repre¬ 
sentatives of the, promisor in case of the death of such promisor before, per- 
formaiie.-', unless the contrary intention appear from the contract.(lO) A suit 
for malicious prosecution does not survive on the death of the plaintifE,(ll) 
but after a decree for damages for defamation it does survive on appeal after 
the death of the appellant to whose estate injury has occurred, for where a claim 
has been perfected by a judgment, the nature of the relief claimed on appeal 
stands on a different footing, and it docs not follow that the right to appeal 
against a decree partakes of the nature of the original decree.(12) So also on 
second appeal.(13) The position in such oases has been enunciated as follows :— 
“ The only cases in which, apart from questions of breach of contract, express 
or implied, a remedy for a wrongful act can be pursued against the estate of a 
deceased person who has done the act, appear to us to be those in which property. 


(1) K. 11, post 

(2) Feromalla v. Perumalla, 27 M. 112 
(1903). 

(3) Denomoyee Daasee v, Chooney Money, 
4 C. W. N. 280 (1899). 

(4) Narayandas v. Kondi, 19 B. 202 (1894). 

(6) Chandramohan Dutt v. Biswambhar 

Laha, 1 B. L. B., 0. C. J. 42 (1868). 

(6) Oopaf V. Bam Chandra, 26 B. 587 
(1902); 4 B. L. B. 325. 

(7) Goposwar Pal v. Jiban Chandra (P. B,), 
19 C. L. J. 649 (1914). 


(8) Sham Chand Girl v. Bhayalam Panday, 
22 a 92 (1894). 

(9) S. 268 of Act X. of 1866. 

(10) S. 37 of Act IX. of 1872. 

(11) Krishna Behary b. Corporation of 
Calcutta, 31 C. 406 (1904 ); Josiam v. Sawmf 
Iyengar, 34 M. 76 (1910). 

(12) Qopal V. Ram Chandra, 26 B. (1902) ; 
4 B. L. R. 326. 

(13) Paramen Chotty v. Sundara Raja, 26 
M. 499 (1902). 
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or the proceeds or value of property, belonging to another, have been appropriated 
by the deceased person and added to his estate or moneys. In sueh cases, 
whatever the original form of the action, it is in substance brought to recover 
property, or its proceeds or value, and by amendment could be made such in 
form as well as in substance : in such cases the action, though arising out of 
a wi’ongful act, docs not die with the jicrson. The property or the proceeds or 
value which, in the lifetime of the wi-ong-doer, would have been recovered from 
him, can be traced after his death,to his assets, and recaptured by the rightful 
owner there. But it is not every wrongful act by which a wrong-docu indirectly 
benefits that falls under this head, if the benefit does not consist in the acquisition 
of property or its proceeds in value. Where there is nothing among the assets 
of the deceased that in law or in equity belongs to the plaintiff, and the damages 
which have been done to him are uiiliquidated and uncertain, the executors 
of a wrong-doer cannot be sued merely because it was worth the wrong-doer’s 
while to commit the act which is complained of, and an indirect benefit may 
have been reaped thercby.(l) The right to sue will survive to an executor 
on an action on breach of contract or a tort if on the face of the proceedings 
it is shown an injury has accrued to the personal estate.(‘2) It will survive 
when a Hindu widow sues to recover her husband’s estate ; (3) to the sons of 
a Hindu mother who sued to restrain encroachment on the share allotted to 
her on partition and agreed to sell her interest to the defendants at the value 
to be found on arbitration, and then died after the award bnt before the decree ; (4) 
and for the purposes of appeal to the mother of a Mitakshara son who obtained 
a decree setting aside his father’s alienations; (5) to the representatives of a 
minor who, on attaining majority, sued to have his rights declared respecting 
property which by a consent decree and conveyance to which he was no party, 
his grandmother,' father, and uncle conveyed to the defendants, and who died 
pending snit.(6) It also survive d against the other defendants when a defendant’s 
interest ceased before he died, without his rejiresentatives being added.(7) Where 
an agent suing on behalf of an undisclo.sed principal dies pending the suit, the 
suit should after the death of the agent be continued, if it can be continued at 
all, by the agent’s representatives, and not by the principal.(8) 

Not survive. —Causes of action in respect of defamation, assault as defined 
by the Indian Penal Code, and other personal injuries, not causing the death 
of the party, and cases where after the death of the party the relief sought 
could not be enjoyed or the granting of it would be nugatory, e.g. (a) where a 
passenger was injured but not fatally in a railway collision and died without 


(1) Phillips ti. Homfray, 24 C. D. 439, p. 
454. See also Haridas v. Bamdas, 13 B. 677, 
and Peek e. Gurney, L. R. 6 H. L. 377. 

(2) Twycroaa v. Grant, 4 C. P. D. 40. 

(3) Parhutty v. Higgin, 17 W. R. 475; 8 
B. L. B. App., 98. 

(4) Denemoyee Dassee v. Chooney Money 
Dawee, 4 C. W. N. 280 (1899). 

(5) Padaiath Singh v. Raja Ram, 4 A.' 


236; hut see Muhammad Hussain v. Khus- 
halo, 9 A. 131 (1886). 

(6) Dharamsi e. Narotam, 6 Bom. L. R. 
1041 (1903). 

(7) Moong Khiiio v. Born, 6 W. R., Ref. 2 
(1866). 

(8) Beriannan Ohettiar v. Bengaohi Reddy, 
17 Mt L. J. 116 (1906). 
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bringing any action, and (b) divorce, do not survive ; (1) nor a suit by a reversioner 
to set aside alienation by a Hindu widow^S) ‘ 


2. Where there are more plaintiffs or defendants than one, 

. , and any of them dies, and whe/re the right 

of several jdalntifis or to sue survives to the surviving plaintin or 
defendan(^/e« and right plaintiffe alone, or against the surviving 
defendant or defendants alone, the Court shall 
cause an entry to that effect to be made on the record, and the 
suit shall proceed at the instance of the surviving plaintiff or 
plaintiffs, or against the surviving defendant or defendants. 

Applicability. —This rule is the equivalent of sect. 100 of Act VIII. of 
18.59, save for certain formal amendments made by Act X. of 1877, and the 
words “ right to sue ” substituted for “ cause of action ” by Act XII. of 1879. 
Except for three verbal alterations it is the same as that of the last Code. It 
applies to proceedings on appeal.(3) Thus if one of the appellants dies and the 
application to revive is dismissed as being time-barred, the appeal should be 
ordered to abate so far as the deceased is concerned, and may proceed at the 
instance of the remaining appellants; (4) it Cannot have the effect of causing 
the whole appeal to abate.(6) Again, on the death of one of the respondents, 
the proper course is to proceed under r, 4, and either to declare that the appeal 
has abated as against him, and proceed against the other respondents, or to 
direct the legal representatives of the deceased respondent to be placed on the 
record.(6) It has been held that a suit does not abate under this rule until 
the representative of the deceased plaintiff has failed to apply within the time 
allowed by law.(7) 

“ Right to sue.” —See notes to last rule. The rule is not limited in its 
application to cases where the right to sue or appeal survives against the surviving 
defendants or respondents, not as the legal representatives of the deceased, but 
by reason of a right vested in them antecedent to the suit. (8) 

“ To the surviving plaintiff alone.” —On the death of one of two joint 
owners, suing for damages in respect of trespass, the cause of action survives 
to the other alone ; (9) also where the interest of a defendant ceases in the subject- 
matter of the suit before his death.(lO) 


(1) S. 268, Act X. of 1866. 

(2) Sakyahani Ingle Bao v. Bbavani Buzi, 
27 M. 588 (1904); see also BainjQn v. Lachec, 
1 Agra, 49 (1806); Chinna Veerayya v, 
Lakslmiinaiasiuuna, 22 M. L. J. 375 (1912). 

(3) R. 13, post, 

(4) Chandaisang v. Xhimabliai, 23 B. 718 
(1898); 8..0 also Chintaman Nilkant v. 
Gangabai, 27 B. 284 1 6 Bom. L. R. 90 (1903). 

(5) Ram Sowak t>. Lambar Pandc, 25 A. 27 
(1903) (partition suit), oyermling Kamlapat 


V. Baldeo, 22 A. 222 (1900), 

(6) Cbandarsang v. Khimabhai, 28 B. 718 
(1898). 

(7) Godu Coopooi'amiar v. Boondaramall, 
33 M. 107 (1909). 

(8) Cbowdbry Bhamanund v. Rajnaraii) 
Das, 11 C. W. N. 186 (1906). 

(9) Chandramohan, Dntt v, Biswambhar, 1 
B. L. R., 0. C. J., 42 (1868). 

(10) Moung Khine v. Bum, 6 W. R., Ref, 2 
,(1866). 
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3. (1) Where one of two or more plaintiffs dies and the 
Proeedui* in case of to sue does not survive to the survivii^ 

death oi one ol MvenS plaintiff or plaintiffs alone, or a sole plaintifi 

surviving plaintiff dies and the right 
^ ^ ■ to sue survives, the Court, on an application 

made in thM behalf, shall cause the legal representative of the 
deceased plaintiff to be made a party and shall proceed with the 
suit. • 

(2) Where within the time limited by law no applicatior 
is made under sub-rule {!), the suit shall abate so far as the deceased 
plaintiff is concerned, and, on the application of the defendant, 
the Court may award to him the casts which he may have incurred 
in defending the suit, to be recovered from the estate of the 
deceased plaintiff. 

Applicability of clause (1),—This rule amalgamates sects. 363 and 361 
of the last Code and a portion of sect. 366. Sect. 363 dealt with the case o: 
several plaintiffs, and sect. 365 with that of a solo plaintiff. These are nov 
dealt with together in the first clause of the rule. The second clause is th< 
first paragraph of sect. 366 of the last Code. The second paragraph has heel 
omitted, as also the Explanation to that section. As to the definition of “ lega 
representative,” see now sect. 2, clause (11). The section corresponding witi 
sect. 363 of the last Code, as originally enacted by Act VIII. of 1859, sect. 101 
required the legal representative to make the application to revive, but by Ac 
VII. of 1888, this provision and the latter portion of the former section from thi 
words “ the Court may cause ” as it formerly stood, were substituted. Th 
words “ right to sue ” were substituted for “ cause of action ” by Act XII. o 
1879. The rule applies to proceedings on appeal,(l) and on revi8ion,(2) bu 
not under the last Code to proceedings in execution of a decree ; (3) or to th 
case of a plaintiff dying after decree ; (4) as to execution proceedings, see noi 
r, 12, post. Where there is only an application for leave to sue in forma, pauperit 
but no suit pending in Court, and the applicant dies before the leave is grantee 
the right to sue as a pauper, being a personal right, cannot survive in the Icgt 
representatives of the deceased applicant.(5) 

Sect. 365 in the last Code corresponded with sect. 102 of Act VIII. of 1851 
■ but underwent much modification. Under sect. 102 it was optional with th 
Court to make an order on the application of the legal representative, and i 
was not until Act VII. of 1888 that the mandatory form came into force. Th 
words “ where the cause of action survives ” were inserted by Act X. of 1877 ; th 
words “ cause of action ” being changed to “ right to sue ” by Act XII. of 1879. 

(1) R. 11, post, (4) Bamanads v. MinatcU Ammal, 8 It 

(2) Anandamoyi Dasi v. Rudra Mahanti, 236 (1881). It refers to death before decree 

18 C. L. J. 141 (1913); Deosaran v. Syadu- Bhugwan Das Khettry t>. Nil Kanta Gangul 
nosea, 18 C. L. J. 621 (1912). 9 C. W. N. 171 (1904). 

(3) Gulabdas v, Lakshman Narhar, 3 B. (6) Lalit Mohan Mandal v. Satish Uhandi 
221 (1879)! Dulari t>. Mohan Singh, 3 A. 769 Das, 33 0. 1163 (1906). 

( 1881 ). 
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The former bection was held to have reference only to proceedings before 
decree ; (1) and not J;o a suit in which a decree had been made ; (2) not, under the 
last Code, to proceedings in execution of decree; (3) nor to an application to 
obtain permission to sue as a pauper.(4) But as to execution proceedings, sec 
now r. 12, post. 

“ Dies.” —This refers to death before decree.(5) 

“ Survives.” —See notes to r. 1, arUe. 

“ Legal representative.” —The legal representative need not-, since the 
liasbiiig of Act VII. of 1889, if not under sect. 50 (of the last Code), take, out 
administration to continue a suit, but must do so before decree.(6) An executor 
under Act V. of 1881 is the legal representative of the dcc-eased before probate 
ha.s been obtained, but one of several executors cannot carry on a suit without 
proving the will.(7) The rule presupposes the applicant is the legal repre- 
sentativ(!. If the representative character is denied, or where two or more 
claim it, the procedure under r. 5 should be followed; (8) but where a decree 
has been made in favour of the legal representative of a deceased plaintiff, the 
Appellate Court should nut go into the qiu,stion of thi^ representative’s right 
to represent the decoasod or dismiss the suit on finding that he or she had no 
right.(9) The words “ Legal representative ” must, where there are more legal 
representatives than one, be read in the plural; thus where the appellant died 
and only one of his three representatives was brought on the, record the appeal 
abated ; (10) but in Bombay it has been held that an application by one of the 
heirs of the appellant is sufficient, and the respondent is entitled to have the 
names of the others brought on the record to have them bound by the decree.(11) 
All the legal representatives must be brought upon the. record,(12) as far as is 
possible ; (13) if any refuse to be joined as appellants they should be made 
respondents ; (14) or any who cannot or are unwilling to be joined as applicants 
should be added a,s defendants; (15) and in such a case the application should 
not be construed as no application by the legal representative so as to cause an 
appeal to abate.(16) The, sons of a deceased plaintiff, members of a joint 
Mitakshara family, may apply to revive without obtaining administration or a 


^]) Bhugwan Das %\ Nil Kanta Qangnli, i) 
C. W. N. 171 (1904). 

(2) Cally Chum Mullick t>. Bhuggobutty 
Churn, 5 C. L. R. 108 (1879), decree directing 
turns of worship and their carrying out: 
Bamanada r. Minatchi Ammal, 3 M. 236 
(1881). 

(3) Gulabdasv. LakshmanNarhaTiSB. 221 
(1879); Dulari v. Mohan Singh, 3 A. 7C0 
(1881); Abedoonnissa v. Ameoroonnisaa, 2 C. 
327 (1877). 

(4) Lalit Mohan v. Satish Chandra, 33 C. 
1163 (1900); 4 C. L. J. 234. 

(6) Bbugwan Das v. Nil Kanta Ganguli, 
9 C. W. N. 171 (1904). 

(0) Torregrosa ®. Pragji, 10 B. 619 (1892), 


(7) Moose!). Essa, 8 B. 241 (1884); Janahi 
V. Dhanu, 14 M. 434 (1891). 

(8) Oula 1 ). Beepathee, 17 M. 209 (1893). 

(9) Bidabai v. Ganesh, 27 B. 102 (1902). 

(10) Ghamandi v. Amir Begam, 10 A. 211 
(1894); Musala Rcddi v. Ramayya, 23 M. 126 
(1899); Haidar Husain ». Abdul Ahad, 30 
A. 117 (1907). 

(11) Bhikajie.Burshotani, 1 OB.620(1886). 

(12) Ghamandi v. Amir Begam, 10 A. 211 
(1894). 

,(13) Musala Beddi v. Bamayya, 23 M. 126 
(1899). 

(14) Ghamandi v. Amir Begam, supra. 

(16) See Musala Beddi v. Bamayya, supra, 

(10) Ib. 
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certificate under Act VII. of 1889.(1) In a suit by a Hindu widow to recover 
))roperty belonging to her deceased husband, the heirs of the husband are the' 
legal representatives ; (2) and not the widow’s personal heirs (3) But in the 
case of a Hindu wife governed by the Vyavakara Mayukha, who obtained a 
dew'co for maintenance against her husband, her daughters as heirs of her 
“ stridliun improper ” are her legal ropre8entativcs.(4) Again, on a plaintifi 
who obtained a decree against his father for partition dying pending appeal, 
lii.s mother is his legal representative entitled to maintain ai)pcal.(6) Where 
an appellant gave the property in suit by deed of gift, the donee, was allowed 
to carry on appeal as heir but not as donee,(6) but this was before there, was any 
section corresponding to sect. 372 of the last Code, or r. 1 of this, and the deed 
he set up was post-dated to the deed from the appellant under which the respon¬ 
dents claimed. An executor is the legal representative for the puipo.ses of an 
appeal of a plaintifi who sued for possession of tarwad property, and to set aside 
an adoption made by the deceased karnamn, and, obtaining a decree foj' possc'ssion 
oidy, appealed and died.(7) An administrator, however, apj)ointed undi r sect. 10 
<j1 Keg. VIII. of 1827, without leave being granted him to sue,is not the legal re.pre- 
•sentative, nor is he entitled to contiuuc an appeal; (8) nor can the representative 
of a deceased pauper continue an apifiication for leave to sue as a pauper, such 
right being only a personal one.(9) Again, where the judgment-debtor in a 
suit for malicious and rvrongful conduct sold a share of his property liable to bo 
attached in execution and died, the purchaser could not cany on the appeal as 
his representative as the purchase deed did not make him liable for the decease d’s 
personal debts.(lO) Further, a claim based on personal trust cannot survive to a 
representative.(11) 

“ The Court, on an applioation,” —This application is nut necessarily 
confined to all the legal representatives, but one or more may apply and ask 
that those unwilling to join be added as defendants.(12) This is only imperative 
where the person is admitted to be the legal representative or where no dispute 
is raised; (13) but the Court is bound to grant the application, even where an 
appeal has been heard and decided without the appellaiifs ])leader or the Court 
being aware of the appellant’s death, and the representative applies to have his 
name placed on the record and the appeal reheard, the decree being a nullity.(14) 
See now as to this, r. 8, post. 


(1) Bnejraj v. Bhyropersaud, 23 C. 912 
(1886). 

(2) Premmoyi (.'houdhrani v. Preooatli 
Dhur, 23 C. 836 (1806). 

(3) Tribhuwan v. Sri Narain, 20 A. 341 
(1898). 

(4) Manilal Bewadat v. Bai Bowa, IT B, 
768 (1892). 

(6) Subbataya Mudali v. Manika Mndali, 
19 M. 346 (1896). 

(6) Luteefoonissa v. Bajaoor Bahman, 8 
W. E. 84 (1867). 

(7) Payysth v, Thb'ulbipalli, 20 M, 61 
(1806). 


(8) Malapa e. Devi, 21 B. 102 (1896). 

(9) Laiit Mohan v. Satish Chandra, 33 C. 
1163 (1908): 4 C. L. J. 234. 

(10) Macleod v. Kunhoje, 9 W. E. 271 
(1868). 

(11) Gangabai v, Khaahabai, 23 B. 719 
(1899). 

(12) Muaala Eoddi v. Bamayya, 2.3 M. 126 
(1890); Gbamandi v. Amir Bogam, 16 A. 211 
(1894). 

(13) Balabni v. Ganeeh, 27 B. 102 (1902). 

(14) Janardhan Krishna v. Bam Ciiandra, 
26 B. 317 (1901); see Anandamoyi Dasi v. 
Rndta MaUnti, 18 C. L. J. 141 (1913); (a 
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“ Proceed with the suit.” —Objection to the applicant being added as 
a legal representative should be raised at the earliest opportunity, and failure 
to object precludes the opposing party from raising it at a later 8tage.(l) So 
where a decree has been made in favour of the legal representative of a deceased 
plaintifi, the Appellate Court should not go into the question of the representa¬ 
tive’s right to represent, or dismiss the suit on finding that he or she had 
no right.(2) 

Applicability of clause (2).- —The section in the last Code (366) 
corresponded with the latter part of sect. 102 of Act Vlll. of 1859, with certain 
slight alterations made by Acts X. of 1877, and XII. of 1879, the explanation 
being added by the former Act and the words “ within the time limited hy law,” 
and “ shall on the application of the defendant ” by the latter Act. The second 
paragraph of sext. 366 has been omitted. The Explanation appended to this 
section in the last Code has been also omitted, having regard to the definition 
of “ legal representative ” in sect. 2, ante. This rule applies to proceedings on 
appeal; (3) but it does not apply to a suit in which a decree has been made ; (4) 
nor under the last Code to proceedings in execution of decree ; (5) as to this, see 
nowr. 12, post. 

“ Within the time limited.” —^That is, six raonths.(6) If no application 
is made by the legal representative of the deceased plaintiff and the suit is ordered 
to abate, it may yet berevived under r. 9.(7) 

“No application.” —Where two defendants appealed against a decree and 
one died, and no application was made to revive and the decree was reversed, 
held the decree remained good as against the estate of the deceased defendant.(8) 
If an application is made within time and is dismissed, the suit cannot be ordered 
to abate.(9) If an application be made by one of the heirs of the deceased 
appellant, the respondent is still entitled to have the other heirs put on the 
recoid,(10) Where an application for revival has been made, an order rejecting 
an application that a suit might be declared to abate and that the application 
for revival is invalid is not an order under this rule.(11) The words “ any 
person ” under the former section did not confine the application to an application 
by all the legal representatives, but for sufficient reasons any one or more might 
apply.(12) 


rule issued at the instance of a person who (1913); 40 I. A. 161; 17 C. W. N. 829; 18 
is dead when the application is made is a C. L. J. 9. 

lulhty). (7) Bboyrub Doss Johurry v. Doman 

(1) Meonatchi ». Auathanarayana, 26 M. Thakoor, 4 C. L. E. 374; 5 C. 139 (1880); 

J24 (1902). I’ulvahii v, GocUdas, 9 B. 276 (1886). 

(2) Balabui v. Oanesh, 27 B. 162 (1902). (8) Natesa Ayyar e. Annassm’i Ayyar, 25 

(3) E. 11, post. ■ M. 426 (1901). 

(4) Cally Churn V. Bhuggobutty, 6 C. L. B. (9) Subbayya v. Baminadayyar, 18 M. 496 

108 (1879). (1895). 

(5) Abedoonnissa v. Ameeroonnissa, 2 C. (10) Bhikajiv.Fuishotam, 10 B. 220(1886). 

127 (1876); 4 T. A. 66; Dulari v. Mohan, (11) Bhagwan it, Maharaja of Bhartpur, 17 

3 A. 769 (1881). A. 286 (1895). 

(6) Art. 176, Schod. I., Act IX. of 1908; (12) Musala Eeddi v. Eamayya, 23 M. 126 

Debi Baksh v. Habib Shah, P. C., 36 A 331 (18W). 
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“ Shall abate.”— The Bcction in the last Code ran, “ The Gourl may pass 
an order that the suit shall abate.” It was proposed to be amended so as to give 
efiect to the principle that abatement results from the operation of law and does 
not depend upon the making of an order. It was, therefore, suggested that the 
Court should merely declare that the suit had abated. The Select Committee, 
however, struck out thh provisions that the Court might make an order declaring 
the abatement, as in its opinion it was unnecessary, and was likely to give rise 
to difficulty. If no application is made by the legal representative of the deceased 
plaintifi and the suit is ordered to abate, it may yet be revived under r. 9, and the 
order for revival may be made immediately after the order for abatement.(l) 

“ On the application of the defendant.” —“ Defendant ” here, includes 
plaintiff respondent and defendant respondent; (2) but a respondent in a special 
appeal cannot require the legal representative of the deceased appellant to be 
substituted and the appeal to proceed. He should file a cross appeal; (3) 
though if one of the heirs of the deceased appellant has applied to revive, the 
respondent is entitled to have the names of the other heirs put on the record 
HO as to have them bound by the decree.(4) Q’hc application must be within 
six months of the death of the plaintiff.(!)) 

Appeals.—^'Ihc Allahabad High Court held that no appeal lies from an 
order passed under the first paragraph of the former sect. .366 directing a suit 
to abate,(6) such an order not being a decree; (7) but both the Bombay and 
Madras High Courts have held such an order to be a decree.(8) No appeal 
lies from an order rejecting an application for a declaration that a suit had 
abated by reason of the death of the plaintiff and the invalidity of an applica¬ 
tion for revival by the representatives of the deceased plaintiff.(9) Where 
the special appellant dies and no representative applies to be substituted, the 
respondent cannot require the appeal to proceed. He should file a eross 
appeal.(10) 


4. (1) Where one of two or more defendants dies and the 
^ In case of survive against the sur- 

oiTne of*w«r*l viving defendant or defendants alone, or a sole 
defendants or of solo defendant or sole surviving defendant dies and 
defendant. survives, the Court, on an 

application made in that behalf, shall cause the legal representative 
of the deceased defendant to be made a party and shall proceed mth 
the suit. 


(1) Bhoyrub Does .lohurry o. Doman 
Thakoor, 4 C. L. R. 374 (1870); 6 C. 139; 
Fulvahu v. Goculdas, 9 B. 275 (1885); Ram 
Protap Chowdhury v. Lai Chand, 0 C. W. N. 
369 (1004). 

(2) B. 11. 

(3) Jaita v. Balu, 3 Bom. H. 0, 81 (1886). 

(4) Bhikaji v. Puishotam, 10 B. 230 (1886), 

(6) Art. 177, Sobed. L, Act IX. of 1008, 


(8) Ahmad Ata v. Mata Badal Lai, 3 A. 
844 (1881). 

(7) Hamidft v. AU Husen, 17 A, 172 (1893). 

(8) Bhikaji v. Purahotam, 10 B. 220 (18^; 
Subbayya t;. Saminadayyaj*, 18 M. 496 (1896). 

(9) Bbagwan v. Maharaja of Bhartpiir, 17 
A. 266 (1896). 

(30) Jaita v. Bala, ?Bom. h! 0. 81 (1866) 
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(2) Any person so made a party may make any defence 
appropriate to his character as legal representative of the deceased 
defendant. 

(3) Where within the time limited hy law no application is 
mode under suh-rule {!), the suit shall abate as against the deceased 
defendant. 


Applicability. —This rule as originally eaaoted as sect. 104 of Act VIII. 
of 18.W, was considerably modified and added to. Act X. of 1877, besides 
making certain verbal alterations, confined the scope to cases of the death of 
the defendant taking place before decree, and added a paragraph commencing 
“ Provided that the ferson so made defendant.” Act XII. of 1879 added the 
next clause in the last Code from “ When the plaintiff fails ” to “ the suit shall 
abate,” and substituted the words" right to sue ” for" cause of aciion.” Act XIV. 
of 1882 added the. further words from “ unless he saiisjies " to “ within such 
period ; ” and the, last paragraph was added by Act VII. of 1888. New amend¬ 
ments are italicized. See post. 

The section Is applicable to a suit for dissolution of partner.ship where 
two of the defendants died, and the plaintiff applied to revivc.(l) It also applies 
to proceedings on app<!al.(2) Hence on appeal by the plaintiff against a decree 
of dismissal the defendant died; on the death being notified to the Court it 
couldnot proceed to make adecree against the deceased’s estate without re vival.(3) 
It further applies to second appeals.(4) It, however, only applies to the case of 
a defendant dying before decree, and not to an application of the representatives 
of the defendant, who died after an ex parte decree, to be made partie.s for the 
purpose of setting aside the dccre.c.(5) 

The section under the last Code did not apply to execution proceedings; (6) 
as to this, see now r. 12, post; nor to investigations in forma pauperis under 
sect', 407 (7) of the last (.!odc corresponding with 0. XXXIII. r. 5 of this Code. 
ITndot t.he proviso to Be,ct. 232 of the last Code (<). XXL r. 16), the ti'ansferee 
of a decree could not obtain execution without notice to the judgment-debtor, 
and where the judgment-debtor was dead no .such notice could be sent until his 
representatives were brought on record. There was nothing, it was held, in 
that .section to prohibit the transferee from ap])lyiiig under the former section 
corresponding with this rule.(8) 

“Defendants.” —The term here ineludes a re,spondent.(9) Whore it 


(1) Jamm Das v. Sorabji, 10 B. 27 (1891). 

(2) R. 11; Raj Chunder v. Ganga Das, 

31 C. 487 (1004); 8 C. W. N. 422 i 31 L A. 
71; followed in Imam-ud-Din v. Sadarath, 

32 A. 301 (1910). 

(3) Monee Lall v. Euznl Hossoin, 14 W. E. 
337 (1870). 

(4) Vakkalagadda v. Vahizulla, 28 M. 48S; 
16 M. L. J. 404; Madhuban Das e. Nsrain 
Dai, 29 A. 636 (1907); Upendia Kumar 
Chuokerbiitty v. Sham Lai Mandal, G C. L. J, 


716 (1907). 

(6) Sambaaiva v. Veera Perumal, 28 M. 301. 
(0) Stowoll V. Ajudbia, 0 A. 265 (1884); 

Kriehnayya v, Unnissa, 16 Sk 399 (1891). 

(7) Janardan v. Anant, 7 B. 373 (1883). 

(8) Mahalinga Moopanai v. Kuppanaeba- 
risr, 30 M. 641 (1907); s. c., 17 M. L. J. 485. 

(9) R. IL As to the law prior to sect. 
682 of the last Gode being amended, see 
Rameshar v, Bisbesbar, 7 A. 738 (1886); 
Soshi Bhusan v. Qrish Chunder, II C. 094 
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turned out that the defendant had died before the presentation of the plaint, 
the Court had no jurisdiction to substitute the representatives of the deceased 
iis defendants and allow the siiit to proceed as against thera.(l) 

“ Right to sue does not survive.” —In a suit for redemption against 
two defendants, the second being the sub-mortgagee of the first, on the death 
of the first, held on second appeal that no cause of action survived to the plaintiff 
against the second defendant, and the suit had abated, although the suit had been 
allowed to proceed against the second defendant.(2) 

“ On an application.”—On the death of a respondent, the right to have 
his representatives added vests jointly and not severally in the appellants.(.3) 

“ Legal representative of the deceased defendant.” —In an appeal 
by contributories against an order dismissing with costs an application against 
certain officers of a company under sect. 214 of the Indian Companies Act, 1882, 
on the death of one of the respondents his legal representativt s cannot be brought 
on the record in his place, in view of Explanation 2 to such Bection.(4) A Hindu 
defendant died, leaving a will of which no probate was taken, and his property 
came into the possession of his divided brothers, who were brought on the record 
as representatives and a decree for the plaintiff made by consent. The mother 
of the deceased, who apart from the will was the legal representative, sued to set 
aside decree, having previously obtained a declaration that she was entitled to the 
property as against the brothers, held she was not entitled to maintain the suit, 
as the persons in possession were the proper representatives, and the defendant 
could prove the will to show that she was not the representative.(fj) See also 
the, notes to r. 1 under “ Legal representative.” 

“To be made a party.” —^Though the Court is bound to place on the, 
record the j)er8on named by the plaintiff, yet it was held that (acting under 
sect. 32 of the last Code) it could also add the name of any person who had a 
good primii faeie claim to be considered the legal representative of the deeeascd.(6) 
This section as amended by Act VII..of 1888, allowed the legal representative 
of the defendant to apply, and now the Court may proceed “ on an application ” 
by either side, so the question of the applicability of that or the corresponding 
section has now little practical value, vide post. In a recent case under the last 
Code it was pointed out tliat sect. 368 (now represented by this rule) did not 
lay on the Court the duty of choosing the representative, but that it was for 
the plaintiff to choose against whom lie proposed to proceed, and that if some 
one else with an adverse claim to the nominee wished to be made the repre¬ 
sentative he should be added as a party.(7) 


(1885); Lukahmibai ». Balkrisbna, 6 B. 664 
(1880); Baldoo v. Bimnillah, 9 A. 118 (1886). 
This last decision was overruled on another 
point by Debi Dm v. Chnnna IaI, 10 A. 
264 (1888). 

(1) Veerappa Chotti v. I’onnan, 17 M. L. J. 
661 (1907). 

(2) Padgaya v. Baji, 20 B. 649 (1896). 


(3) Paru V. Variangattil, 28 M. 369 (1904). 

(4) Wall V. Howard, 18 A. 160 (1896). 

(6) Janaki v. Dhami, 14 M. 454 (1891). 

(0) Atbiappa v. Ayanna, 8 M. 300 (1884 ); 

but soo Muhammad v, Khusbalo, 10 A. 223 
(1888). 

(7) Rameshwar v. Janeshwari, 19 0. L. J. 
19 (1913), p. 28. 



1050 


THE CODE OF CIVIL PSOCEBURE. 


FmsT SosBo. 
0. 22, T, 4. 


“ And shall proceed.”—A person whom the plaintifi alleges is the legal 
representative of a deceased defendant being brought on the record, the decree 
wll bind the estate of the defendant in the absence of fraud on the part of the 
plaintifi.(l) Where the sole defendant died before decree, a decree passed against 
him on the supposition he was alive could not, it was held, be exccuted.(2) So 
an appeal dismissed in ignorance of the death of the respondent who had lost 
in‘the first Court must be heard de novo after revival.(3) 

“ The suit shall abate.” —^This applies to proceedings on appcal.(4) So 
when two of the. four appellants appeal through a guardian and the respondent 
dies and the appeal abates, no application for revival being made, the minors 
cannot .apply to revive through another guardian.(5) Where one of fom- respon¬ 
dents died and no application to revive was made within six months, the appeal, 
being one for the possession of land to which the four respondents claimed to be 
jointly entitled and in which the right to appeal did not survive against the 
surviving respondents alone, abattd,(6) but where the liabilities of the respondents 
arc joint and several, the, death of respondents without revival cannot exonerate 
the others from liability, and the appeal abates only so far as the deceased respon¬ 
dent is concerned,(7) and where no application is made to revive, an appeal abates 
only against the respondents who have died.(8) So on second appeal where two 
respondents died and no application was made to revive, the appeal did not 
abate.(0) An appeal does not abate by reason of the failure of an appellant 
to bring on record the representatives of a deceased respondent if the appeal can 
proceed in the absence of such representative to a final and complete adjudica- 
tion.(lO) On the contrary, where the decree could not be reversed without 
the representatives of the deceased being placed on the record, the appeal was 
held to abate.(ll) Again, in a mortgage suit where the second defendant was 
merely' a surety personally, and on his death no application was made to revive, 
hold the plaintiff was not precluded from continuing the suit against the mort¬ 
gagor and that the suit did not abatc.{12) An order for abatement was held 
■to be ab8olute.(13) The former Code provided that the suit should abate unless 
the plaintiff satisfied the Court that he had sufficient cause for not making the 
application within the specified period. Where for want of sufficient information 
of the grant of probate, the plaintiff obtained substitution of the heirs of deceased 
defendant and applied beyond time to substitute the executor, held that was 


(1) KBdir Mohidecu w. Muthu Krishna 
Ayyar, 26 M. 230 (1902); distinguished in 
Rameshwar v. Janeshwari, 19 C. L. J. 19 
(1913) (party not bound by the decree when 
removed from the record on plaintiff’s appli¬ 
cation on the nndersfanding that she would 
not be so bound). 

(2) Roop Karain v. Bamayeo, 3 C. L. B. 
192 (1878). 

(3) Shama Puddoo v. Dino Nath, 26 W, R. 
108 (1876). 

(4) Jamnadaa v. Sorabji, 16 B. 27 (1891). 

' (6) Pam V. Variangattil, 28 M, 359. 

(6) Hem Kunwar v. Amba Prasad, 22 A 


430 (1900). 

(7) .Toy Gobind v. Monmotba Nath, 33 C. 
680. 

(8) Bai Full V. Adesang, 26 B. 203 (1901). 

(9) Alla Baksh v. Madho Bam, 23 A. 22 
(1900). 

(10) Renga Srinivasa vieOnanaprakasa, .30 
M. 67 (1906). 

(11) Dharanjit Naranyan Singh v. Chan- 
deehwar Prosad Singh, 11 C. W. N. 604 (1907). 

(12) Mahdi Husain e. Sughra Begam, 26 A 
206 (1902). 

(13) Para V. Variangattil, 23 M. 369. 
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sufficient cause for the delay under this section, and that the ease came under 
sect. 32 of the last Code.(l) * Some Courts were wont to take a strict view of 
what was “ sufficient cause,” excluding a plea of ignorance of the law. It was 
found by experience that a number of suits and appeals had been held to abate 
somewhat unfairly through the ignorance of suitors and appellants, as to the fact 
of the decease of a party and as to the procedure necessary in such a case. It was 
proposed, therefore, to amend this rule so as to enable the Court in its discretion 
to allow the plaintiff in a suit to apply to add the name of the legal representative 
of a deceased defendant at any tirpe before the passing of the decree. But this 
has not been done, as possibly it was considered that sect. 5 of the Limitation 
Act as applied by r. 9, met the case. 

Legal repreaentative of a deceased defendant may apply.— Before 
the amendment made by sect. 32 of Act VII. of 1888, it was held that the Court 
could not act save on the. application of the plaintiff or appnllant,(2) and the 
representative of a sole defendant could not apply to be made d('fendant,(3) 
unless the application camo within sent. 372 (now r. 10).(4) The legal representa¬ 
tive can apply under this rule (see .sect. 146). If there be two claimants, the. Court 
.should dee.id<! between them, and not put both on the record.(.9) Where a 
party defended a suit on alternative defences,his legal representative may rely 
on either.(6) 

Limitation. —An ajjplication to have the legal representative, of a defen¬ 
dant, plaintiff-respondent, or defendant-respondent, placed on the record must be, 
made, within six months from the death of the deceased.(7) In a recent case it 
has been held that sect, b of the. Limitation Ae.t does not apply to an application 
under this rule, and that where such an application is made after time tlic suit or 
appeal must ho declared to have abated, and the, remedy for the plaintiff or 
appellant is to proeeed under r. 9 of this 0rder.{8) 

Appeals. —An order of abatement under the j>e,nultimate clause of the 
last Code was held to he an order and not a decree, and appealable under sect. 588 
of that Code,(9) See now 0. XLTII. r. 1. 


5. Wliere a question arises as to whether any person is or 
n , ... ■, is not the legal representative of a deceased 

Uetermination of , . 7 7 r 7 7 

question as to legal plaintiii OT a dececised deje'tidant, sum qaesUon 
representative. jg, (Jetermined hy the Court. 


Applicability. —^This section in the last Code corresponded with sect. 103 


(1) Hosaein Ali v. Abdur Rahim, 7 C. W. 
N. 52S (1906). 

(2) Sadhu Bamn Singh v. Owarka Singh, 
12 C. L. R. 46 (18S2); I.akshmibai «. Bal- 
kriehna, 4 B. 664 (1880). 

(3) Bai Javer ii. Hathi Singh, 9 B. 66 (1884). 

(4) Rajatam Bhagwat v. Jibai, 9 B. 161 
(1884). 

(6) Muhammad v. Khushalo, 10 A. 223 


(1888). 

(6) Balmukund v. Bhagvandae, 16 Bom. 
L. R. 209 (1912). 

(7) Art. 177, Sched. I., Act IX. of 1908. 

(8) Secretary of State e. Jawahir Lai, 36 
A 236 (1914). 

(9) Medhi Husain v. Sughia Begum, 26 A, 
206 (1902), 
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of Act VIII. of 1869, save for a mere verbal alteration by Act X. of 1877, Under 
the former section the words were “ the Court m‘ay either stay the suit until 
the fact lias been determined in another suit, or decide at or before the hearing 
of the suit, who,” etc. Now no alternative is given. The Court must determine 
the quo.Htion. As to execution proceedings, see r. 12, post. 

This rule applies to proceedings on appeal; (1) and to a case of an agreement 
to refer a question of partition to arbitration ; (2) but not under the last Code 
to proceedings in execution of deoree.(3) 

“ A question.” —iSuoh as where the fepresentative character is denied 
by the defendant.(4) It need not he between persons claiming to represent 
the deceased jilaintiff.fS) 

“ Legal representative.”^ —See notes to r. 1, ante. 

“ Such question shall be determined.”— Under the last Code it was 
held that the adverse, claimants to represent a deceased party must not bo 
brought on the, record, but the Court should follow one or other of the procedures 
laid down in the section.{6) And that if the heirship was not established the 
Court cannot dismiss the, suit hut should stay it.(7) The Court must now 
determine the question, vide ante, “ Applicability." It is irregular to make two 
adverse claimants co-plaintifF.s, but the defect may be cured by the e,on.5ent of 
the parties.(8) Two rival claimants should not be placed on the record, and after 
the hearing, their claims decided in the. final decree.(9) The Court has not to 
decide who is the heir of the deceased plaintiff, but who shall be admitted to be 
such legal representative for the purpose of prosecuting the suit.(lO) The appoint¬ 
ing of a legal representative for such purpose docs not determine any issue pro- 
jierly raised, such for instance as, in a partition suit, the vital issue whefher 1he 
deceased plaintiff was joint or separate from the, rest of the famil)'.(ll) 

“ The Court.” —This must lie the Court trying the. suit. A District .Judge 
has no power to act under the section when the cause, is before a Subordinate 
.ludge, although the latter may not 1 k‘ in (tourt on the day of the ajiplication.fl 2) 

Appeals. —It was held that the order might be set aside on auajipeal from 
the decree even though no appeal has been preferred from the order ; (13) but 
not if the party complaining was not a party to the decree.(14) ■ 


(1) K II. 

(2) rcruTualla v. I’erumalla, 27 M. 112 
(1903). 

(3) Ahodoonnisaa v. Amseroonnisaa, 4 1. A. 
Cf>; 2 (J. 327 (1876). 

(4) Oula V. Boepathee, 17 M. 200 (1893) 

(6) Subbayya v. Saminadayyar, 18 M. 496 

(1896); Hanwant Singh v. Bam Gopal, 30 
A. 348 (1908). 

(6) Har Narain v. Kharag, 9 A. 447 (1887), 

(7) Balabai v. Ganesh, 27 B. 1B2 (1902); 
4 Bom. L. B. 980. 

(8) Pnrbutty e. Higgin, 17 W. B. 476 


(1872); 8 li. L. R. App. 98. 

(9) Vithu II. Bhima, 16 B. 146 (1893). 

(10) Balabai v. Ganosh, 27 B. 162 (1902); 4 
Bom. L. R. 980. 

(11) Paisotam e. Janki Bai, 28 A. 109 
(1905); A. W. N. (1906) 2(^6.' 

(12) Biproo Chnndar e. Ramlochun Deb, 
W. R. 1884, 121. 

(13) HarNaraine. Kbaiag,9 A.447(1887); 
Vithu V. Bhima, 16 B. 146 (1890); Balabai v. 
Ganeah, 27 B. 162 ; 4 Bom. L. R. 980 (1903). 

(14) Sankali v. Murlidhar, 20 A. 200 (1890). 
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6, Notwithstanding anything contained in the foregoing rules, 

No abatement by cause of action survives or not, there 

reason of death after shall be no abatement by reason of the death of 
either 'party belwem the conclusion of the hearing 
and the pronouncing of the judgment, but judgment may in such 
case he pronounced notwithstanding the death and shall have the same 
force and effect as if it had been pronouneed before the death took place. 

Death, of party after hearing. —This is new. It was consiJercd tliat the 
legal effect of proceedings taken in. ignoranee of the death of a party was uncertain, 
and it has therefore been enacted that the mere circuniBtane(: of a deatli among 
the. parties did not invalidate judicial action. The English practice has be(‘n 
followed as to the validity of a judgment where a party has died between the 
conclusion of the hearing and the delivery of the decision.(1) The death of a 
phintiff before hearing does not justify a dismissal of Ihe suit for default of 
appearance under 0. 9, r. 8.(2) 

7. (1) 'I’lio. iiiariiago of a female plaintiff or defendant b 
Suit not stated by Kliall not cause the suit to abate, ]mt tlie suit 

marriage of female party, notwithstanding 1)0 proceeded with to 

judgment, and, wliej-e the decree i.s against a female defendant, 
it may be exeented against her alone. 

(2) Where the husband is by law liable for the debts of Ins 
wife, the decree may, with the permis.sion of the Court, be exe¬ 
cuted against the liusband also ; and, in case of judgment for the 
wife, execution of the decree may, with sncli permission, be 
issued upon the application of the husband, where the hnsl)and 
is by law entitled to the snbjerd-matter of the decree. 

Husband and wife. —This section corresjHiinh'd with sect. t0.’> of Act 
Vlll. of 18.o9, save for slight anienilments made by Act X. of 1877. It is the 
same, now as in the last (lode bul. for one verbal amendment. It applies 1o 
liTOc.eediugs on appeal.fS) Where a person died pending suit and his wife 
was brought on the record and judgment given against lier, which was .atiinnod 
on apjieal, ami between the, original and final judgment she man'iod again, the 
decree, it was held, could not be executed against the .second hu,sband.(4) 


8 . (1) The insolvency of a plaintiff in any suit which the [' 
When plaintiff’s Insol- assignee or receiver might maintain for the 
incy bars suit. benefit of his creditors, shall not cause the 


(1) Chetaa Cbaran Bas v. Baibbadra Baa, 
21 A. 314; Ramacharya v. Anaata Charya, 
21 B. 314; Surendra Kosbub v. Boorgaaoon- 
dcry, 19 C. 513. 

(2) For case of death of party before 
hoaring, see Bebi Baksh Hingh i\ Habib Shah, 


V. a, 36 A. 331 (1913); 40 I. A. 161; 17 
a W. 829. 

(3) a 11. 

(4) Bindabun Chunder v. Maokiatosb, 0 W. 
R. 442 {1868). 
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suit to abate, unless such assignee or receiver declines to continue 
the suit or (unless for any special reason the Court otherwise directs) 
to give security for the costs thereof within such time as the 
Court may direct. 

(2) Where the assignee or receiver neglects or refuses to 

Prooednre wtere as- continue the Suit and to give such security 

signee Jails to continue within the time SO ordered, the defendant 

suit or give security. may apply for the dismissal of the suit on the 

ground of the plaintiff’s insolvency, and the Court may make an 
order dismissitt^ the suit and awardi?i^ to the defendant the 
costs which he has incurred in defending the same to he proved 
as a debt against the plaintiff’s estate. 


Insolvency.—This rule rorresponds with sect. 100 of Act VIII. of 185J), 
as modified by Act X. of 1877, which (inter alia) extende,d the section to receivers 
appointed under sect. .361 of the la.st Code, and substituted the last portion 
of the. section as it now stands commencing from the words “ apply for the 
diummal.” The words “ shall not cause the suit to abate ” have, been substituted 
for “ shall not bar the suit," and an option is given as to taking security. The 
rule applies to proceedings on appeal.(l) It does not declare that the assignee 
shall be made a party to the suit, as the Act does in the case of persons represent¬ 
ing a deceased party. The practice in India was to add oi substitute the assignee’s 
name, and he might be called upon to deposit the costs of an appeal; (2) but now 
the Official Assignee should give security before the order is made making him a 
party.(3) The form of the order should be one giving the Official Assignee a 
time within which to elect and give security for costs. If that is not done within 
the time specified the defendant may apply for dismissal.!!) The defendant 
cannot plead abatement without giving the Official Assignee an opportunity of 
prosecuting the Buit.(5) This rule does not apply to a case where there has only 
been an application to declare the plaintiff an insolvent, and a vesting order has 
been made, but the proceedings arc subsequently annulled, and the plaintifi is 
not declared an insolvent.(6) It only applies to the case of an insolvent plaintifi, 
not to that of an insolvent defendant. The Assignee has no power to continue 
the defence of a suit ponding at the time the vesting order was made, or to get 
himself made a party to a suit with a view of moving for a new trial, or for any 
other purpose whatsoever. He may apply to stay the suit under sect. 49 of the 
Indian Insolvent Act.(7) 

9. (1) Where a suit abates or is dismissed under this Order, 
Elieot of aimte Tron * or HO fresh suit shall be brought un the same 
cause of action. • 

(1) R. II. (5) Ibrahim V. AbduiRabimnn, 12 B. H.'C. 

(2) Heeralall Seal t>. Carapiot, 13 W. R, 267 (1876). 

431 (1870). (6) Amrita Lai v. Rahhali Dassi, 27 C. 217 

(3) Ihitifaim V. Abdur Rahiman, 12 B. H. (1899); s. c., 4 C. W. N. 264. 

C. 267 (1876). (7) In rt Hunt, Monoet A Co, v. Bholagar, 

(4) Lckhraj v. Shamlal, 16 B. 404 (1892). 1 B. H. C. 251, 957 (1864). 
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(2) The flaintiff or the person claiming to be the legal repre¬ 
sentative of a deceased plaintiff or the assignee or tJie receiver in 
the case of an insolvent plaintiff may apply for an order to set 
aside the abatement or dismissal; and if it is proved that he was 
prevented by any sufficient cause from continuing the suit, the 
Court shall set aside the abatement or dismissal upon such terms 
as to costs or otherwise as it thinks fit. 

(3) The provisions of Section 6 of the Indian Limitation [« 
Act, 1877,(1) shall apply to applications under sub-ride {2). 

Effect of abatement or diBmisBal.v-ThisruIocorreapondBwithsect.SVl 
of Act X. of 1877, save that the word “ or ” between “ deceased ” and “ bankrupt ” 
(subsequently “insolvent”) was inserted by Act XII. of 1879. The present 
amendments are verbpl only. ^et. 372a has, however, been introduced into the 
rule as sub-rule (3). 

This rule applies to proceedings on appeal.(2) Before the amendment of 
sects. 368 and 370 of the last Code it was thought the corresponding section 
referred only to orders passed under the last paragraph of sect. 368 and the 
second paragraph of sect. 370 of that Code.(3) This opinion, however, which 
was obiter, was no longer correct after the amendment; for sect. 370 of the 
last Code as amended had no provision for abatement, and under sect. 368 as 
amended the abatement was under the penultimate elause, while the first clause 
of sect. 366 also provided for abatement and to such orders of abatement this 
section was applicable.(4) The former section was not applicable to an applica¬ 
tion by a plaintiff when the defendant is dead, and his representatives ought to 
have been brought in; (5) nor to a case where a plaintiff, who after obtaining 
an order for substitution of the representative of the deceased defendant and issue 
of summons, took no steps, and the suit was dismissed.(6) 

Practice. —A Court may make an order for abatement under r. 3 (formerly 
sect. 366), and then revive the suit under this rule; (7) and the order for abate¬ 
ment may be coupled with an order under this rule.(8) When applications for 
abatement and for revival were set down for hearing together, the proper order 
to pass was held to be to declare the suit to have abated and then at once to pass 
an order under this section on suflhoient cause being Bhown.(9) The cause of 
action in the original and revived suits must be the same ; no fresh cause of 
action can be imported into the revived suit.(lO) 

(1) Now repealed and replaced by Act IX. (0) Bessessur Bhugut v. Murli, 9 C. 103 

of 1908. (1882). 

(2) R. 11. (7) Bhoynib Dans v. Doman, fi C. 189 

(3) Beeseseur Bhugut v. Murli, 9 0, 103 (1879); 4 C. L. R. 374. 

(1882). (8) Fulvahu v. Goculdas, 9 B. 275 (1885). 

(4) Bhoyrub Duaa v. Domun, 5 C. 139 (9) Ram Protap v. IaI Cband, 9 C. W. N. 

(1879): 4 C.L.B. 374 ; Fulvahu D.Goouldas, 309 (1904); Qoda Coopooramior r. Soon- 
9 B. 279; Bam Protap ®. Lai Chand, 9 C. W. daramall, 33 M. 167 (1909). 

N. 309 (1904). (10) Sham Chand Girl v. Bhayaram 

(5) Benodo Mohiniv. Sharat Chunder, 8 C. Panday, 22 C. 92 (1894). 

842 (1882). • ■ ’ 
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“ Sufficient cause.” —Such as the delay caused by the representative 
taking steps to obtain representation. So ■where there is difficulty in obtaining 
probate of a deceased plaintiffs will, the more neglect to apply for limited 
administration ■wdll not be a bar to an application under this rulo.(l) 

Limitation.— The application must be made within sixty days from the 
order of abatement or dismiBsal.(2) 

Appeal. —Formerly, there was no appeal from an order refusing to set 
aside tlie abatement of a suit; (3) but this was .subsequently provided for by 
sect. 588 (20), and now by O.-XLIII. r. 1 (k). 

10. '(/) In other caseS of an assignment, creation or 
Procedure In case oi devolution of any interest during the fcn- 
assignment before final demy of a suit, the suit may, hy leave of 
oidet in suit. Court, be continued by or against the 

person to or upon whom such interest has come or devolved. 

(if) The attoehment of a decree pending an appeal therefrom 
shall be deemed to he an interest entitling the person who procured, 
such attachment to the benefit of sub-rule (1). 


Applicability. —The former section was introduced by Act X. of 1877, 
and was not amended until the present Code. In the first paragi aph all reference 
to the consent of, or notice upon, parties has been omitted and the words “ either 
in addition to,” etc., occurring after the word “ come,” have also been left out. 
Sub-rule (2) is new. It applies to proceedings on appeals; (t) to a partition 
suit after decree for partition ; (5) but not where the preliminary decree has been 
completely carried out and the suit dett>rmiiu‘d.(6) It applies -to assignment 
of tlie rights and interests of a putnidar ; (7) to devolution of intei i st by reason 
of an adjudication in insolvency; (8) and to the case of assignment by a defendant 
])e.ndmg a suit which was decreed, whereupon the assignee filed an appeal; (9) 
but not on appeal where an assignee applied to be made a party by reason of an 
assignment executed during the pendency of the original suit; (10) nor to the 
assignment, creation or devolution of any interest af'ter decree ; (11) or occurring 


(1) Bhoyrub Ums v. Doman, 5 0. 138 
(1879); 4 C. L. K. 374 j see also Fuhahu r. 
(loculdas, 9 B. 276; and svo Debi Baksh e. 
Habib Shah, P. 0., 36 A. 331 (1913); 40 
1. A. 151 ; 17 C. W. N. 829. 

(2) Ai-t. 171, Sched. I. of Act IX of 1008. 
(.3) Bonodo Moliini v. .Sbaral Chandcr, 8 (I. 

S37 (1882). 

(4) Rajaram v. .Ubliai, 0 B. IGI (1884); 
r. 11. 

(5) Bam Nath i'. Uma Charan, 3 C. W. N. 
766 (1890). 

(6) Cally Chum.MuUick v, Bhuggobutty, 


6 C. L. R. 108 (1870). 

(7) Wilson e. Govormnont, 12 W. R. 122 
(1860) (before this socliun), 

(8) Puninthavelu v. Bhashyam, 25 M. 406 
(1901). 

(9) Moti Kam o. KiinJun Lull, 22 A, 380 
(1900). 

(10) iShama Cliaran Gliowdbuiy v. Rani 
Mina Kumari, Rule No. 1681 of 1900, dated 
loth May, 1904 (Cal. unroported). 

(11) Qoodall V. Mussoorie Bank, 10 A. 97 
(1887); Raynor v. Mussoorie Bank, 7 A. 081 
(1886). 
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between the decree and the filing of the appcal.(l) It was held under the last 
Code that it did not apply to execution proceedings ; (1) at least it was considered 
doubtful whether this section applied to execution proceeding8.(2) Sec, however, 
now r. 12. It was held not to apply to a creditor of a decree-holder who attaches 
a decree pending appeal; (3) but see now as to attachment, sub-rule (2). It 
does not apply to the case of the Official Assignee appointed in insolvency 
proceedings before the suit was brought against the insolvent.(4) 

“ Other cases.” —That is, c^ses other than those specifically mentioned 
in the preceding rules of this Order ; (.5) and not confined to cases other than 
death, marriage, or insolvency ; (6) such as an assignment of a respondent who 
subsequently died; (7) but the assignee, must be. arrayed on the same, side as the 
assignor.(8) A champertor and part assignee of the plaintiff has been made a 
party defendant on his own applicat.ion.(9) The, rule, also applies to an assign¬ 
ment by the defendant pending suit which was decreed, whereupon the assignees 
filed an appeal.{10) 

” Devolution.” —This includes devolution of interest by reason of an adju¬ 
dication in insolvency and the making of a vesting order.(11) Where a Receiver 
institutes a suit for ejectment and is discharged, the person, who in the suit in 
which th(' Receiver is appointed is declared entitled to the property in question, 
is e,ntitled to continue the suit; (12) so also where, in a pending suit instituted 
by a manager of an encumbered estate the estate is released and restored to the 
owners.(13) 

‘‘ Any interest.” —Means interest in the property the .subject-matter of 
the, suit.(14) A creditor of a decree-holder, attaching the decree pending an 
appeal against it, could not (it was formerly held) be made a respondent to the 
appeal.(15) But .see, now sub-rule (2). 

“ During the pendency of a suit.” —These words relate to a suit in which 
no final order has ))cen made, though a preliminary decree has been passed ; (16) 
such as a suit in which directions to take an account have been given ; (17) or a 


(1) CoUeclor of Mbzaffarnagar v, HuBaini 
Begum, 18 A. 8fi (1895); but soo Troy- 
luckharnith v. Brindaban C-huniier, 18 W. R. 
m (1872). 

(2) Harish (>handi‘a Tewary v. Chandporc 
Co., Ltd., 30 C. 981 (1903); boo also Jamnadaa 
Chbabildas v. Torabji Kharsodji, 10 B. 27 
(1891) j but 8w Midnapur Zemindary Co., 
Ltd. V. Narefih, 10 C. W. N. 109 (1911); and 
ArbuthnoCfl IndusiriaiH. Ltd. v. Muthu 
Chettiar, 31 M. 484 (190Sj. 

(3) Chail Boliari v. llalunul Bas, 20 A, 38 
(1897). 

(4) MUbr r, Builli Singb, 18 C. 43. 

(5) Bhugwan Das Khottry Nil Kaiita 
Ganguli, 9 C. W. N. 171 (1904) j Beiiodo 
Mohiiii V. Sharat Chundcr, 8 C. 837 (1882). 

(6) Bhugwan Das Khettry v. Nil Kanta 
Ganguli, 9 C. W. N. 17J (1904). 


(7) Rajaram v. Jibai, 9 B. 151 (1884). 

(8) RadhaProaadfJ.Rajondro,6A.209(1882). 

(9) Kajaranee Dasi v. Debondro Nath, 3 C« 
W. N. 754(1899). 

(10) Moti Batn d. Kundan Uil, 22 A. 380. 

(11) Puninthavelu v. BbaBbyam Ayyangar, 
26 M. 406(1901). 

(12) Mat’leod v. Kissan, 30 B. 260 (1006). 

(13) Sourindra Mohun Tagore v. Siromoni 
Debi, 28 C. 171 (1900); 6 C. W. N, 307. 

(14) Harish Chandra Tewary v. Chandporo 
tti.. Ltd., 30 <5. 981 (1903). 

(15) Chail Behari v. Kahniul Dan, 20 A. 38 
(1897). 

(16) Gocool Chunder v. Administrator 
General, 6 C. 731 (1880); Surendra v. 
Khetter, 30 C. 609 (1903). 

(17) Surendro Keebub v. Khettor Krisbto, 
30 C. 609 (1903); 7 C. W. N. 617. 
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Huit respecting a will, where a decree for a scheme to he settled was made but 
was not proceeded with and no scheme settled or final order made; (1) even 
though it has been struck ofi lor want of prosecution; (2) or a mortgage suit 
after decree, at least up to the order absolute for sale,(3) and up to the time the 
property is actually sold,(4) and even afti!r the sale and before payment out of 
Court,(6) But a purchaser of the plaintiff’s interest after a suit is dismissed 
is not entitled to appeal without joining the original plaintiffs as appellants.(6) 
The devolution must be either pending suit or pending appeal.(7) 

“By leave of the Court.’’ —The application may be made by the person 
seeking to bo added or substituted, or by one of the parties to the suit.(8) In 
the last Code the leave was to be given either with the consent of, or after service 
of notice on, the parties. The Court might have, revived without consent or 
notice, whore the parties who ought to give consent or get notice were dead.(9) 
On an application by the appellant to substitute for the original respondent the 
latter’s assignee, under an assignment of which the appellant had two years’ 
notice and made before the filing of the appeal, the assignee’s objection to be 
placed on the record was sustained.flO) The provision as to consent of, or 
notice upon, parties has been omitted. But it has been held that its omission 
does not justify the inference that such an order made ex parte cannot be recalled, 
for all orders of this character made ex parte arc subject to the implication that 
they may be revoked at the instance of any party prejudiced, and the Court 
hasinherentpower to give such directions as the justice of the case mayrequirc.(ll) 

“ Continued by or against.”—It is not a new suit as against the, person 
added or substituted, and he can only take such pleas as his assignor could have 
raised, and cannot introduce any new i8sue.(12) A purchaser of the rights and 
interests of a putnidar during the pendency of the suit acquires his privilege 
to carry on the suit; (13) so an assignee of an ex parte decree for rent Can carry 
on suit after the decree is set aside on the defendant’s application.(14) 

“ The person to or upon whom.”— The Offical Assignee in insolvency 
proceedings instituted before the suit is brought against the insolvent cannot 
be made a party under the rulc.(16) The position of the Official Assignee is 
not affected by the doctrine of Us pendens, and the party seeking to bind him 
by the result of a suit should apply to make him a party to the 8uit.(16) A. 


(1) Govind Chunder ®. Rungunmoney, 6 C. 
60(1880); 5C. L. R.669. 

(2) Gocool Chunder v. Administrator 
General, 6 C. 726 (1880). 

(3) ChunfLal v. Abdul Ali, 23 A. 331 (1901). 

(4) Bhugwan Das v. Kil Kanta, 9 C. W. N. 
171 (1904). 

(6) Khottcr Nath v. Manick Lai, 6 0. W. 
N. oxciii. (1901). 

(6) Dhunnoo v. Sunuoo, 15 W. R. 106 
(1871) (prior to this section). 

(7) In the matter of Durga I'rosad, 22 A. 
231 (1899). 

(8) In the matter of Sarat Chandra Singh, 
18 A. 285 (1896). 


(9) Gocool Chunder v. Administrator, 6 C. 
726 (1880); 6 C. L. R, 569. 

(10) Collector of Muzafarnagar v. Husaini 
Begum, 18 A. 86 (1896). 

(11) Tihait Ajant Singh v. Christian, 17 
C. W. N. 862 (1912). 

(12) Chunni Lai v. Abdul'AU, 23 A. 331 

(1901). • 

(13) Wilson V. Government, 12 W. R, 122 
(1860) (prior to this section). 

(14) Binode Beharyv. Beet Narain, 6 W.R., 
Act X. 62 (1866) (prior to this section). 

(15) Miller v, Budh Singh, 18 C. 43 (1890). 

(16) Funintbavelu v. Bhashyam Ayyangar, 
26 M. 406 (1901). 
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attached 24 bank shares as the property of B., C. sued for them as his own 
property, and gaming, obtained possession of them, and sold to D. On appeal 
A. succeeded, but held he was not entitled to put 1). on the record ot the execution 
case or enforce restitution against him.(l) 

“ Such interest.” —Subject to all liabilities resulting from the application 
of Us pendens.{2) 

“ Has come or devolved. ’’—In the last Code the words were “ either 
in addition to or in substitution ftk the persons from whom it has passed as the 
ease may be.” Where the whole interest of the sole plaintiff had been trans¬ 
ferred with his unqualified assent, and the transferee; substituted for him in the 
inception of the case, and the defendant in his written defence did not demur, 
it was held not necessary for the original plaintiff' to bo associated with the 
transferee on an appeal by the latter.(3) Purchasers or assignees pendente lile 
should be added as parties.(4) A purchaser of the plaintiff’s interest after 
a suit is dismissed is not entitled to appeal without joining the original plaintiffs 
as appcllants.(6) A plaintiff assigned to A. the subject-matter of the suit 
while pending and gave him power to continue; held that the application of 
A. to be substituted or added was reasonable and should be complied with, as A. 
was directly interested in the matters to be .settled by the suit.(6) In a mortgage 
suit where assignee applied after the sale had taken place and confirmed he was 
added as a co-plaintifi.(7) The alteration in language would appear to have 
been made with a view to compression only, the sense remaining the same. 

Limitation. —The right to apply in a pending suit, i.e. a suit in which a 
preliminary decree but no final order has been made, accrues from day to day, 
and the periods of limitation provided in Arts. 171, 171a, and 178, Sched. II., 
Act XV. of 1877, do not apply ; (8) but they do if no preliminary decree has been 
made. When a person is substituted he must be taken to be brought on the 
record subject to the law of limitation applicable to the case.(9) 

Appeals. —Orders disallowing objections were open to appeal. (10) An 
order for substitution is practically the same as an order disallowing objections 
and was subject to appeal.(ll) But there was no appeal from an order refusing 
an application to be made a party; (12) or from an order rejecting the application 
of a person claiming to be brought on the record as assignee of the deceased 

(1) Goodall V. MuBSoorie Bank, 10 A. 5 C. W. N. cxoiii. (1901). 

97 (1887); Raynor e. Mussoorle Bank, 7 A. (8) Kedamath v. Haraohand, 8- C. 4M 
681 (1886). . (1682); Ram Nath v. Uma Charan, 3 C. W. N. 

(2) Chunni Lai v. Abdul All, 23 A. 331 766; Surendro Koshub e. Khetter Krishto, 

(1901). 30 C. 609 (1903); 7 C. W. N. 617. 

(3) Moneerooddeon v. Parbutty Chum, 16 (9) Sheikh Abdul Rahman v. Sheikh Amir 

W. E. 121 (1871). Ali, 11 C. W. N. 521 (1907), F. B.; a. o., 

(4) Ahmedbhoy v. Vuleebhoy, 8 B. 323 34 C. 012. 

(1884). (10) Sect. 588 (21). 

(6) Dhunnoo v. Sunnoo, 16 W. R. 106 (H) Surendro Mohun Tagoto v. Siromoni 

(1871) (prior to this section). Debi, 28 C. 171 (1900); 6 C. W. N. 507. 

(0) Commercial Bank of India v. Sabju (12) Lalit Mohan a. Shebock Chand, 4 
Sahel), 24 M. 262 (1900). . C. W. N. 403 (1900). 

(7) Khetter .Nath Mittor v. Maniok Lai, 
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sole appellant.(l) No appeal, however, lay from an order allowing a defendant's 
objections, neither was such an order a decree.(2) See now 0. XLIII. r. 1 (1). An 
appeal lies under the Letters Patent from an order dismissing on its merits an 
application by the assignee of the plaintiff to be added or substituted.(3) An 
appeal was also held to lie from an order dismissing any application under the 
former section to be brought upon the record as representative of a deceased 
party in a case in which a decree under sect. 86 of Act IV. of 1882 had been 
passed, such order being one under sect. 244 of the last Code, and therefore a 
decree within the meaning of sect. 2 of that Code.(4) And wherever a matter 
can be said to fall within sect. 47, ante, the order as a decree will bo appealable. 
An application by a respondent, whose interest was at (me time represented by a 
receiver, to replace upon the record of the appeal as a party respondent the name 
of such r(!ceiver, which had been struck off owing to a misrepresentation of 
fact, may be treated as an application for review of the order striking off the name 
if the receiver.(6) 

11. In the application of this Order to appeals, so far as 

Application of Order may be, the word “ plaintiff ” shall ho held 

to appeals. to include an appellant, the word “ defen¬ 

dant ” a respondent, and the word “ suit ” an appeal. 

Appeals. —-This, with some alterations, is the second portion of sect. 682 
of the last Code, the first portion of which is the second clause of sect. 107, ante, 
to the notes of which section reference should be made. Where in a personal 
lotion for an injunction a decree was given for the defendant with costs and the 
ilaintiff appealed, but during the pendency of the appeal the defendant- 
'cspondcnt died, it was held that the right to prosecute the appeal against his 
egal representative did not 8m-vive.(6) 

12. (1) Nothing in rules . 1 , Ji, and H shall apply to proceedings 

Application of Order in executian of a decree OT Order. 

'.0 proceedings. 

Miscellaneous proceedings. —As has been already observed in the notc.s 
to the preceding rules the opinion was generally entertained under the last Code 
that the Chapter which this Order replaces did not apply to the execution of 
iecrees. The original bill, therefore, proposed to except all execution proceedings 
:rom the operation of this Chapter. On revision, however, it was considered 
;hat only the sections expressly mentioned should not apply to such proceedings, 
ind that otherwise the provisions of the Order should be made equally applicable 
.0 suits and to proceedings other than suits.fl) 

(1) Jamna Bibi v. Jhan, 24 A. 532 (1902), (4) Indo Mati v. Gaya frosad, 19 A. 142 

ivnrruliiig Moti Ram v. Kuiidan 1*1, 22 A. (ISflO). 

180 (1900). (5) 111 tlio matter of Sarat Chandra Singh, 

(2) Commorcittl Bank of India v. Sabjn 18 A. 28.5 (1896). 

iaheb, 24 M. 262 (1900). (6) Josiam v. Sawmi Iyengar, 34 M. 76 

(3) Lalit Mohan ti. Shobock Chand, (1910). 

i C. W. N. 403 (1900); Tcj Singh v. Chabcli (7) See Manmotha e. Rakhal, 14 0. W. N. 
lam, 2 A. 342 (1902). 762 (1909). 




ORDER XXlll. 


Withdrawal and Adjustment of Suits. 

1. (I) At any time after the institution of a suit the 

Withdrawal of suit or OS against all or any of the 

abandonment of part of defendants, Withdraw his suit or abandon fart 
of his claim. 

(m) Where the Court is satisfied— 

(a) that a suit must fail hy j'eason of some foimal 
defect, or 

(h) that there are other sufficient grounds for allowint/. 
the flainiiff to institute a fresh suit for the subject- 
matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the flaintiff fer- 
mission to withdraw from such suit or abandon such part of a 
claim with liberty to irustitiite a fresh suit in respect of the subject- 
matter of such suit or such part of a claim. 

(.>) Where the plaintiff withdraws from a suit, or abandons 
part of a claim, without the permission referred to in mh-rule (;^), 
he shall be liable for such costs as the Court may award and 
shall be precluded from instimting any fresh suit in resfcct of 
such subject-matter or such fart of the claim. 

(^) Nothing in this rule sffiall be deemed to authoi'izc the 
Court to permit one of several plaintiffs to withdraw without the 
consent of the others. 


Withdrawal of suit.— Sub-rule (1) is new, save for the liist line, which 
follows the wording used since sect. 373 of Act X. of 1877. Prior to that it 
was “ at any time before final judgment,” suc.li being the terms of sec.f. 97 of Act 
VIII. of 1859. Sub-rule (‘2) originated in sect. 97 of Act VIII. of 1859. Sect. 373 
of Act X. of 1877 adeled the words, “ilial the suit mmi fa il hy reatson of some 
formal defect,” “ or to abandon jxirl of his daim,” “ or for the yart so abandoned.” 
These last words were altered to “ or in resped of the part so abandoned ” by Act 
XII. of 1879. The present Code has substituted “ allowing the plaintiff to insti¬ 
tute” for “permitting him to bring,” and made the other alterations noted in 
italics. It has omitted after the words “ on such terms ” the words “ as to costs 
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or ollierwise ” apjxiaring in the earlier .CodeB. 8 ub-rulo (3) also originated in 
Beet. 97 of Act VIII. of 1869. To it the words “ or abandon part of his claim ” 
vofe added by sect. 373 of Act X. of 1877, and the words “ or in respectoflhe same 
part ” by Act XII. of 1879. Tlic words in italics were introduced by the present 
Code, “ instituting any ” being substituted for “ bringing a,” and “ in respect of 
such subject-matter or such part of the claim ’ for “for the same matter or in respect of 
the same part.” Sub-rule (4) was introduced by the Code of 1877. 

The rule does not apjdy to suits before the Revenue authorities under 
the Bengal Tenancy Act (X, of 1859); (1) nor to Probate proceedings, before 
the matter becomes eontentious; ( 2 ) nor to an order made for arbitration under 
the Second Schedule, paragraph 1; (3) nor after the award has been made ; (4) 
but it applies to proceedings under paragraph 20 seeking to file an award made 
without the intervention of the Court.( 6 ) This rule read with sect. 139 applies 
to insolvency proceedings under the late Code.( 6 ) That portion of the Code was 
repealed by the Provincial Insolvency Act, 1907. It applies to rent suits in 
the N.W.P. under Act XII. of 1881.(7) Formerly it was held to apply to pro¬ 
ceedings in execution,( 8 ) inoludii^ claim proceedings'; (9) but this is not so 
now,( 10 ) and execution proceedings are now excluded from the operation of 
thisrule by 0. XXIII.r. 4.(11) 

This rule is not applicable where the fresh suit is against a different party ; ( 12 ) 
or where the cause of action is difiercnt.(13) It only applies to cases where the 
suit is properly proceeding in the Court in which the leave was granted.(14) 

“ At any time after the institution.”— But not after issues have been 
joined and the plaintifi has failed to produce evidence in support of his claim,(16) 
nor after the defendant has obtained a decree in his favoui.(16) In a recent 
case where, after ell the witnesses had been examined, the Court had given the 
plaintiff time to produce documents contradicting those produced by the defen¬ 
dant, and on his failure to produce them had granted leave to withdraw and 


(1) lladha Madhub a. Lukhi Narain, 21 C. 
42S (lsy3); Mokunda v. Bhogaban, 21C. G15 
( 1 894); donardan t’, Barday, 5 C. W. N. rad. 
(J90J); Modhoo Soodun v. Fancb Cowree, 7 
W. R. 302 (1807); Boer Chunder v. Tarinse 
Obui’n, IIW. it. 46 (1869); Bamanath v. Joy 
Kishen, 11 “VV. K. 3 (1869); but seo 
Woomauatb Boy v. Srecnath, 15 W. B. 280 
(1871). 

(2) Fakiam v. Innasi, 19 M. 458 (1396). 

(3) Sheoambar v. Deodat, 9 A. 168 (1886). 

(4) Debi Churn v. Bipra Frosad, 7 C. W. N. 
180 (1902). 

(6) Gauri Shankar v. Maida Eoor, 31 0. 
516 (1904). 

(6) Htidar r. Jamna, 17 A. 101 (I'OOG). 

(7) Madho Frakash t>. Murli, 5 A. 406 
(188,3). 

(8) Sarju Prasad v. Sita Bam, 10 A. 71 
(1887). 

(9) Subkaramion v. Fannusawmy, S M. H. 


C. 298 (1870). 

(10) Wajihan v. Bishwanath, 18 C. 462 
(1891); Badha Kishen v. Badha Fershad, 18 
C. 515 (1891); Bunko Bohary v. Nil Madhub, 
18 C. 035 (1891); Lakshmi v. Atohanna, 16 
M. 240(1891); ThakurPrasadv.Fakir-ullah, 
17 A 106 (1894 P. C.); 22 I. A. 44. 

(11) Ia>dd Govindas v. Bamdoss, 24 
M. L, J. 88(1912). 

. (12) Mukhoda v. Bam Chum, 8 C. 871 
(1882); 11 C. L. B. 194. 

(13) Gopal Chandra t>. Puma Chandra, 4 C. 
W. N. 110 (1898); 2 C. W. N. cclxavii. 

(14) Bamdeo Dass v, Gfenesh, 35 C. 924 
(1908). 

(16) Muddun Bam i>. Israil Ali, 21 W. B. 
291 (1874). 

(16) Eknath v. Banoji, 36 B. 261 (1911); 
and see Mata Falat v. Beni Madho, 36 A. 173 
(1914). 
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institute a fresh suit on the same cause of action, under this rule, it was held 
this was a material irregularity, since time should not have been given after 
the hearing was finished and the failure to produce the documents was not 
ground for granting leave for a fresh suit.(l) It must be before judgment and 
preparation of the decree in proceedings, under the Second Schedule, para¬ 
graph 20, to file an award made without the intervention of the Court.(2) 
Under the Code of 1859 permission could not be given in the final judgment.(3). 
Leave has been given on appeal,(4) and on special appeal; (5) but on appeal, 
in Madras, an appellant cannot withdraw without leave of the Court, and will 
in every instance bo liable to pay the respondent’s costs of appeal.( 6 ) The 
S.C.C., it was held, might pass an order under the. former section corresponding 
with this rule after granting an application for a new trial; (7) but where it 
had passed a decree for the plaintiff contingent upon the opinion of the H.C., 
which decided on the jdaint that the plaintiff could not recover, the S.C.C. 
could not then give, leave to withdraw, but must enter up judgment for the 
defendant.( 8 ) 

“ Other sufficient grounds.” —Suoh a.s a misjoinder either of ])artie,s,(!>) 
or of the matters in contest; ( 10 ) or where only the, form of the suit, was had ; ( 11 ) 
or where on appeal certain important evidence was rejected ; ( 12 ) or where a 
material document has been rejected beoaus<! it has not been properly stamped ;(13) 
or where the plaintiff had relied on sudder jumniai! and the Court considered the 
zemindar’s collections would be better evidence ; (14) or where the idaintiff 
desired to register the document on which he sued; (15) or where the plaintiff 
was unable to adduce evidence within the time allowed by the. Court; (16) or 
where there had been an erroneous valuation of the subject of the, suit; (13) 
but not because, after issues have been joined, the plaintiff fails to produce 
evidence in support of his claim.(17) Query whether it is sufficient gi'oiind 


(1) Bai Kashibai *). Shidapo Annapa, 
27 B. 682 (1913). 

(2) Gauri Shankar v. Maida Koor, 31 C. 
617 (1904). 

(3) Sheoraj Nundim r, Rajeoomar, 24 W. 
R. 23 (1876). 

(4) Gregory v. Dooley Ohand, 14 W. R. 17 
(1868); Ram Perehad v. Bhurosa, 9 W. R. 
328 (1868); Khatoon Koonwar ». Hnrdoot 
Narain, 20 W. R. 183 (1873); Qanga Ram 

V, Data Ram, 8 A. 82 (1886). 

(6) Juggnnn.ith v. Mohcboolah, 17 W. R. 
164 (1872). 

(6) Kareem Bee v. Begam Bee, 3 M. H. C. 
368 (1867). 

(7) Jadu Mani v. Ram Kumar, 29 C. 239 
(1902). 

(8) A. Yuleo. Mahomed Hossain, 24 C. 129 
(1896). 

(9) Watson v. Collector of Rajshaliye, 12 

W. R., P. C. 43 (1869); 13 Moo. I. A. 160; 3 


B. L. R., P. ('. 48 ; Ganeshi v. Khairati, 16 A. 
279 (1894). 

(10) Watson v. Collector of Rajshaliye, 12 
W. R., P. C. 43 (1869); 13 Moo. I. A. KiO; 3 
B. L. R., P. C. 48. 

(11) Juggnnnath v. Mohcboolah, 17 W. R. 
O. J. 164 (1872). 

(12) Gregory v. Dooley Ohand, 14 W. R. 17 
(1808). 

(13) Watson v. Collector of Rajshahye, 12 
W. R., P. C. 43 (1869); 13 Moo. I. A. 160; 3 
B. L. R., P. C. 48. 

(14) Khatoon Koonwar v. Hurdoot Narain, 
20 W. R. 163 (1873). 

(15) Miasor Doboo Pershad 11 . Buldeo Per- 
shad, 6 N. W. P., H. 0. R. 116 (1873). 

(16) Peresh Narain v. Surut Soondnree, 10 
W. R. 100 (1871). 

(17) Mnddnn Ram v. Israil Ali, 21 W. R. 
291 (1874). 
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that the defenO;(*. was siicli that the suit must fail.(l) It has been held that 
while it is impossible to lay down any exhaustive definition of “ sufficient 
grounds ” within the meaning of this rule, it may be generally said that the 
Court should not allow withdrawal of suit after the parties ate ready for trial 
if it would obviously pre.judicc the defendant,(2) 

“ With liberty to institute a fresh suit.” —This does not prevent the 
Court, when such fresh suit is brought, from entering into the question of res 
judicata ; (3) but a .suit is not barred by the principle of res judicata because 
in the former suit, after evidence had been recorded hut before judgment, 
liberty to bring a fresh suit had been gi’anted.(4) Courts in India have not 
the power to make a decree of non-suit. So where in a suit for enforcement of a 
hypothecation against immoveable propsirty it was dismissed, in the. form in 
which it was brought, on the ground that the plaintiff having purchased a part, 
could not sue for the whole of his claim against the rest of the property, with 
perrais.sion to bring a fresh suit, it was held that such ])crmis8ion ought not to 
have be(',n grant,ed.(5) In a decree wholly dismissing a suit for possession 
on the. ground that.the plaintiff had only made nut his claim to one-third of the 
properf.y claimed, the lils-rty given to bring a fresh suit for posse.ssion of f,he 
one-third was a nullity, and the claim was res judic(it.a in a suit brought in 
ymrsuanco of the liherty.(fi) If the permission through inadvertence be not 
r(U',nrded, i-he. omission may Im! rectified on re.view.(7) The j)rocedure provided 
in this Order is not the. only manner in which a jdaintiff can come to Coiirt a 
.second time for adjudication upon the merits of his rights.(8) Limitation applies 
to the seeond suit as if it was the first.(9) 

“ May . , . grant.” —^Th<! order should not be. for the dismissal of the 
suit, but in terms of this rule.(lO) The proper order is one. wliich limits the time 
in which the payment should be .miidc and which go(W on to direct that on 
failure to pay within that time the original suit is dismissed with costs.(ll) 
Ajuirt from this rule the. Courts in this country liave no power to dismiss a suit 
and giv(? a plaintiff leave to bring a fresh suit on the same matter.(12) It has 
been held that the diHnii,s8al of a suit in the form it was brought does not, 
amount, to permission to sue again,(13) but tliis lias been dissented from.(14) If 
the defendant has apjie.ared this order eannnt be made ex farlejlh) but must 


(1) Zalmr-un-nisua v. Khada Var, 3 A. 
.528 (1881). 

(2) Mahipati v. Nathu, 33 B. 722 (1809). 

(3) Watson v. Collector ot Rajsbahyo, 12 
W. R., P. C. 43 (1809) J 13 Moo. I. A. 160; 2 
B. ].. R„ P, C. 48. 

(4) Mona Bibee r. Omod All, 14 W. R. 276 
(1871). 

( 6 ) Banwari v. Mubammad Mashait, 9 A. 
090 (1887). 

( 6 ) Sukh U1 V. Bhikhi, 11 A. 187 (1888). 

(7) Pearee Mohun 1 ). Gooroodoss, 20 W, R, 
401 (1873). 

( 8 ) Muhammad Salim v. Nabian Bibi, 8 A. 
282 (1886). 


(9) Varajlalv. Sbomeshwar, 29 B. 219 (1904). 

(10) Douoott V. Wise, 1 W. R. 322 (1864); 
Gregory v. Dooley Chanrt, 14 W. H., 0. J. 
App. 17, p. 22 (1808). 

(11) Sbltal Prosad v. Gaya Prosad, 19 
G. L. J. 629 (1914), at p. 632 (Jenkins, O.J., 
and Woodrofle, J.). 

(12) Him lal v. Ddoy,,16 0. W. N. 1027 
(1912). 

(13) Ganesb Bai v. Kalka Prasad, 6 A, 605 
(1883). 

(14) Per Mahmood, J., in Uuhaininad Salim 
«. Nabian Biii, 8 A. 282 (1886). 

(15) Miner Debee Pershad v. Buldeo Per- 
shad, 6 N. W, P. H, G R. 116 (1873). 
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be made on notice to hini.(l) The eficct of the order is to leave matters as if 
no suit had been instituted, and 0. II. r. 2 will not debar the plaintiff from 
seeking relief he did not include in his first Buit.(2) Where the order was 
made so as to enable the plaintiff in the first suit to include a portion of his 
claim omitted in the original suit and such fresh suit was brought, it was held 
that the additional portion was not barred by sect. 7 of Act VIII. of 1809.(3) 
Where, an Appellate Court, instead of deciding upon an appeal, refers (lie ap])ellant 
to a fresh suit, the order whether right or wrong, if accepted by the parties, is 
binding upon them.(4) A Special .ludge under the Dekkhan Agricultiu-ists 
Ibdief Act, in the exercise of his revisional powers, cannot- do so, no such applica¬ 
tion having been made to the Lower CouTt.(5) 

Sub-rule (3). —The original clause was introduced as the effect of the 
decision citcd.(6) 

On such teruis.^^ —The only case in which a Court may enforce a con¬ 
dition, e.g. tliat the payment of costs be a condition precedent to withdrawal, 
upon a plaintiff who seeks to withdraw is where the. jdaintiff asks not only to 
witlidraw but also liberty to bring a fresh suit.(7) The order that the plaintiff 
should pay the defendant’s costs is almost, if not quite, a matter of course, and 
an Appellale. Court will not interfere with such an ordor.(8) The plaintiff had to 
pay the costs inemred by t he defendant where he caused the defendant’s .arrest 
before judgment and then applied for withdrawal under this ]ulo.(9) If the, 
liberty be to bi ing a fre.sh suit on jiaymeiit of costa, a subsequent suit is not void 
ah initio if the. costs are not paid before its imstitution and subsequent payment 
cures the irregulaTity.(lO) But if the order be that the (uists be i)aid within .a 
spe<dfipd time and that is not done, the withdrawal must be taken to be without 
permission; (11) though the Court has power to extend the time for payment 
when it is absolutely imjro.ssible for the party to pay such costs befoiri the day 
fixed.(12) In a recent case where pcrmksion to withdrawn suit on payment of 
costs with liberty to institute another had been granted, but the suhse(pient 
suit was brought before the eo,st,s'had been paid, it. was held that it wars harrr'd 
because the, former suit wa.s still pending, but tb.al, on a later payment of ihe, 
costs the withdrawal became cemplete.(l3) 

“ Claim.” —“ Claim ” means such a claim as if the allegations on which it 


(1) Miaaer Dcbee Pershad v. Buldeo Por- 
ahad, 6 N. W. P. H.-O, R. JIG (1873); 
Karoom Bee v. Beogam Bee, 3 M. H. C. 368 
(1887); Kalian Singh v. Lokhraj, 6 A. 211 
(1884). 

(2) BehariLale.BaranMai,17A. 63(1804). 

(3) Ilahi Bakah v. Imam Bakah, 1 A. 324 
(1876); see also Ixjndon, Bombay, and Medi¬ 
terranean Bank v. Burjorji, 0 B. 348 (1886). 

(4) Rajib v. Nil Monao, 20 W. R. 440 (1873). 

(6) Muktaji v. Manaji, 12 B. 684 (1888). 

(6) Aboo Talch v. Abdool Nubee, 20 W. B. 
415 (1873). 

(7) Haidar Shah v. Jamns Daa, 17 A. 158, 


161 (1895). 

(8) Doiicott w. Wise. I W. R. 322 (1864). 

(9) Syed Ali v. Adib, 15 B. 160 (1890). 

(10) Abdul Aziz V. Ebrahim Molla, 31 t). 
986 (1904). 

(11) Harinath v. Syed Ilasaain, 10 C. W. N. 
8 (1905); 2 C. L. .1. 480; Piaher v. Nagappa, 
33 M. 258 (1909). 

(12) Peria Muthirian i>. Karappannu, 29 M. 
370 (1906). 

(13) Siiital Proaad v. Gaya Prosad, 19 
0. L. J. 529 (1914) (Jenkins, O.J., and 
Woodroffe, J.); approving Abdul Aziz v. 
Ebrahim Mnlla, supra . 
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is based are true gives the plaintiff a cause of action guoad that particular claim, 
and not a claim which is not a cause of action and which the Court may, in any 
event in the exercise of its direction, either grant or refuse.(l) 

“ Without the permission.” —On a plaintiff filing a petition uncondition¬ 
ally withdrawing his claim the suit should be struck off. He cannot thereafter 
apply to set aside his petition on the ground that the defendant has failed to 
fulfil some private arrangement.(2) But he may recall his petition of with¬ 
drawal at any time before final judgment.(3) Where a plaintiff sued for posses¬ 
sion and mesne profits and, his suit being'dismissed, appealed, reserving his 
claim for future mesne profits for a separate suit, a future suit for such mesne 
profits, whether from date of the prior suit or decree, was held not to be barred.(4) 
And if it was with consent of the defendant, e.g. for the purpose of referring the 
matter to arbitration which fell through, a fresh suit is not barred.(5) Where 
a setilcment had been come to and both parties applied that the case be struck 
off, it was the plaintiff’s duty to sec the terms recorded. He having failed to do 
BO a freHh suit on the, same matter was barred under this clause.(6) When in a 
particular suit a defendant had by eoneession of the plaintiff acquired rights 
which otherwise could not have existed, the plaintiff cannot by withdrawal of 
the appeal annul the effect, of the concession.(7) If the withdrawal be on appeal 
the decree appealed against becomes final, and is unaffected by any compromises 
made at the time of the withdrawal; (8) and only the decree of the Lower Court 
can be executed.(9) When an appeal is withdrawn after the respondent has filed 
his answer, no leave, to appeal ought to be given to the respondent unless he 
satisfy the Court he was ready to appal and would have done, so in proper time 
if the other side had not appeale.d.(lO) 

“ Liable for such costs.” —The Court would dismiss the suit with eosts.(ll) 

“ Such subject-matter.” —“ Matter ” means the subject of legal action, 
consideration, complaint or defence, or the fact or facts constituting the whole 
or a part of a ground of action or defence.(12) It does not mean property, but 
the right in property which the plaintiff seeks to enforce.(13) And 0. II. r. 2 
is a bar to his instituting a fresh suit in respect of any portion of his claim which 
he nray have, omitted to include in the suit he has withdrawn.(14) Where a 
plaintiff sued for ejectment and withdrew his suit without permission to bring 


(1) Kuppusamy v. Vcnkataiamfer, 16 
M. L. J. 465. 

(2) Rajah Shamshee v. Mirza Mahuined 
Ali, 2 Agra 168 (1807). 

(3) Bambhuros Lall e. Glopee BesbcR, 6 N. 
W. R., H. C. R. 68 (1874). 

(4) Kuppusamy v. Venkataramier, 16 
M. L. J. 462. 

(5) Juggohundo v. W. N. Watson and Co., 
Bourko’s Reports, 102 (1866). 

( 6 ) Gulkandi Lai v. Manni Lai, 23 A. 216 

(i«01)., 

(7) Satyabhamabai v. Qanisb Balkrisbua, 
2B B. 13 (1904). 


( 8 ) Vytbilinga v. Vojayathammal, 6 M. 43 
(1882). 

(9) Patloji V. Ganu, 16 B. 370 (1890); 
Chudasama v. Mahani Isbwargar, 16 B. 243 
(1891). 

(10) Gout Harin.Prannath, 120. L.R, 395. 

(11) Hossaini Bihi ti. PeriKhanura, 1 B. L. 
R., 0. C. 46 (1888). * 

(12) Achuta Uouon v. AebutaU \ayar, 21 
M. 36 (1897). 

(13) Qopal Chunderv. Purno Ohunder, 2 C. 
W. N. oclxixvii, (1898). 

(14) Harinath ti. Syed Hossain, 10 C. W. N. 
8 (1906); 2 C. L. J, 480.' 
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a fresh suit, on its being objected that the instrument on which he rested his 
title was not binding after the death of the granter, the late Zamorin of Calicut, 
!i fresh suit by him after he had obtained a like instrument from the present 
Zamorin was for the same matter,(l) but where the plaintiff sued to establish 
his right to sell property in satisfaction of a decree against B, and withdrew 
his 'suit without permission, and then sued to sell the same property in satis¬ 
faction of another decree against B, it was held not to be for the same matter.(2) 

Sub-rule (4).— This does n^t permit one of the plaintiffs withdrawing 
without pe.rrriission to bring a fresh suit, even though his co-j)laintifl' do not 
consent. (3) 

Appeal. —No appeal lies fi-om an order under sub-rule (2), (4) but an 
appeal lies if an Appellate Court in making the order for withdrawal adjudicates 
on the matter of the suit.(5) An order made, under this rule i.s open to 
revision; (6) thus an order under sub-rule (2) giving the, defendant a portion 
of the costs has been held open to revision ; (7) as also where a (-ourt on appeal 
allowed the, plaintilf to withdraw the suit under sub-rule (2) without, assigning 
any reason.(8) 

2 . In any fresh suit iastituted on permission granted utider 
Limitation law not the la.st preceding ride, the jtlaintiff shall be 
afleoted by Brst suit. bound by the law of limitation in the same 
manner as if the first suit liad not been instituted. 


Limitation- —^This rule, corresponds with a portion of sect. 97 of Act Vlll. 
of 1859, and with sect. 374 of Acts X. of 1877 and XIV. of 1882, save that the 
word “ insliluled ” has been substituted for “ brought.” It applies to a case 
where, owing to misjoinder of causes of action, one of two plaintiffs was allowed 
to withdraw with permission to bring a fresh suit.(9) It does not apply to 
proceedings in exeeution.(lO) 


3 . Where it is 'proved, to the satisfaelion of the Court that a 
suit has be^n adjusted wholly or iu part by 
any lawful agreement or compromise, or where 


Compromise of suit. 


(1) Aehuta Monon v. Acliutan Nayar, 21 
M. 35 (1897). 

(2) Kamiiii Kant e. Kaui Nath, 21 0. 2H5 
(1893). 

(3) Mohamaya Chowdhrain v.Durga Churn, 
9C. L. B. 332 (1881). 

(4) Kalian Singh v. Lckhiaj. 6 A. 211 
(1884); Jogodindro v. Sarut Sunduri, 18 C. 
322 (1801); Bamakiasoor v. Sriranga, 21 M. 
421 (1898); Jagdosh v. Tulshi, 10 A. 10 
(1893); Genda Mai v. Pirbhu, 17 A. 07 
(1806); AbdtU Hossein v. Kasi Saha, 27 C. 
362 (1899); 4 C. W. N. 41; and also Bam 
Kanye v. Haroo Chunder, 17 W. B. 229 
(1872): Omesh Chunder v. Thakoor Dona, 23 


W. B. 345 (1875). But aoo Ganga .Bam v. 
Data Bam, 8 A. 82 (1886), which hold it doca 
not lie. 

(5) Satyabhamabai v. Ganesh, 29 B. 13 
(1904). 

(0) Kalian Singh v. Lekhraj, (i A. 211 
(1884). 

(7) Dick V. Dick, 16 A. 109 (1893). 

(8) Tlrupati v. Mutta, 11 M. 322 (1888). 

(9) Varajlal v. Amratlal, 29 B. 219 (1904); 
7 B. L. B. 90. 

(10) Taiachand v. Kaahinath, 10 B. G2 
(1885); 0. XXIII. r. 4, contro Sarju Prasad 
V, Sita Bam, 10 A. 71 (1887, i.e. before 0, 
XXIII. r, 4 was enacted). 
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the defendant satiates the plaintifF in respect of the whole or 
any part of the subject-mAtteT of the suit, the Court shall order 
such agreement, compromise or satisfaction to be recorded, and 
shall pass a decree in accordance therewith so far as it relates 
to the suit. 

Compromise. —Tliis rule dOrrcsponds with a portion of sect. 98 of Act VIII. 
of 1859. That .section referred to “ mutualagrtcment,'’ .andran “ shall he recorded, 
and the suit shall he disjmed of in accordance, therewith.” By Act X. of 1877 these 
words were changed to “ lairful agreement,” and “ shall be recorded, and the Court 
shall pass a decree in accordance therewith so far as it relates to the suit, and such 
decree shall he final.” Act XIV. of 1882 added the words “ wholly or in part,” 
“ the whole or any part of” and “ so far as relates to so much of the suhject-mutUr 
0 / the suit as is dealt with by the ayreement, compromise or satisfaction.” The 
present Code substituted the first set of words in italics for “ If,” and added 
the words “ the Court shall order.” The concluding words of the former section, 
“ and such decree shall be. final, so far as relates to so much of the .subject-matter 
of the suit as is dealt with by the agi’ecment, compromise or satisfaction,” have 
been omitted. The former section was held not to apply to proccoding.s under 
.s<’et. 88 of the Transfer of PxopiTty Act; (1) nor to proceedings under the Indian 
Divorce Act, though compromises ai'c given effect to in such cases ; (2) nor to 
Probate pn>eeeding8, so as to order a grant of Probate without the will being 
proved.(.’i) ft does not apply to procecding.s in execution of a d<icree.(l) A 
compromise effected after a decree for partition must be enforced by a separate 
suit.(5) A eoiripTomi.se in this rule means the settlement of a di.sputed claim,(6) 
and it may lie either written or verbal.(7) 

(.iuei'y whether it applies to a proceeding under sect. 98 of the Bi'iigal 
Tenancy Act VIII. of 1885.(8) The Calcutta High Coui't formerly held that 
this rule apjilied only to cases where all parties consent to have the tejms recorded, 
and not to cases where any party has decliiiSd to carry out the agreement before 
the judgment has been recordcd.(9) But the Bombay and Madras High Courts 
have held that it may be recorded, though one of the parties denies it was made 
or wishes to withdraw from it or objects to its enforcement.(lO) And the Calcutta 
High Court has since done the same.(11) 

“Where it is proved.” —This is new, and ha.s been inserted .so as to 


(1) Tatayya v. Pidiayya, 13 M. 316 (16!M1). 

(2) Uulley v. Culty, 10 A, 669 (1888). 

(3) Mumitohini Guha v. Banga CliandTa, 8 
U. W. N. 197 (1903). 

(4) 0. XXUI. r. 4. 

( 6 ) Hari Raghunath v, Kriuhnafi, 19 B. 648 
(1894). 

(G) Piraji 11 . Ganapati, 34 B. 602 (1910). 

(7) Gajendra v. Bindabaahini, 13 C. W. N. 
1023 (1909). 

( 8 ) Kali Cbaran v Parbath Charon, 4 0. L. 
J. 664 (1909). 


(9) Syud JPhudi Alii 1 '. Kouwar Ram 
Chunder, S. D, 1861, 381 ; llari Sumlari 1 :. 
Kumar Dukhinesaur, 11 C. 250 (1886). 

(10) Goculdas Biilahdas Manufacturing Co., 
lAd. V. James Scott, « B, 202 (1891); 
Ruttongey Lalji v. Poovabai, 7 B. 304 (1883); 
Karuppan v. Ramaaami, 8 M. 482 (1886); 
Appaaami v. Manikam, 9 M. 103 (1886); 
Harakhbai v. Jamnabai, 37 B. 639 (1912). 

(11) Brojo Durlabh 0 . Ramanath, 24 U. 908 
(1897); IC. W. N. 697. 
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i’lxognize the iiowcr of a Uourt, to inquire into und to record n disputed 
eoinproini8p.{l) (iSee last paragraph.) 

“By any lawful agreement or compromise.”— The Court has no jui is- 
dii;tion to pass a decree on a compromise unless it is a lawful eoinpromise. Any 
tei’iuB of a contract which arc. opposed to public policy, c.(j. the, sale of an office 
attached to a temple involving services of a personal nat ure and entitling the 
holder to receive emoluments, arc invalid, and will not be enforced by the, 
GouxtB.{2) The Court must satisfy itself as to its being lawful by evidence 
taken before it proceeds to record it and x)asH a decree in accordance therc- 
with.{3) It does not include a mere agreement to refer to arbitration.(4) Brrt. 
it includes an agreement to refer the matter in suit to arbitration and the award 
made theTeon.{.')) This does not include a mere agreement of one j)arty to be 
bound by the, oath of another party; (6) nor an an’angement that the decree or 
dismissal of the suit should depend upon what was stated in a document in the 
possession of a witness.(7) But it must be such that a Court can pass a decree 
on and not one, that requires something else to be done.(8) 

Counsel possess a general authority to settle and eoinpromise a suit iu 
which he is actually retained as counsel, but not collateral matters outside the 
HeoiKj of such suit.(9) Pleaders unless specially empowered have no authority 
to eompromisc cases condueted by tliem; (10) and when a counsel or vakeel 
compromises a ease on the. instructions of a person who ha.s bud no antborily 
to bind the party, the compromise is binding on the latter if he ratifies it. When 
a counsel or vakeel enters into a compromise a jiresumption arises that he has 
done so with his client's as8ent.(ll) A decree in pursuance, of a compromise is 
binding, though made against the express instructions of a client to his attorney, 
provided such want of authority was not known to the other side,(12) but where 
counsel after receiving the attorney’s inst-ruction “ to do the beat he could for 
the client ’■ compromised a suit notwithstanding the express prohibition of the 
client, and the dissent was notified to the. other side before the consent decree 
was drawn up, it was held the consent decree must be set aside.(13) Any party 
has the right to repudiate the action of an agent compromising it without his 
knowledge and consent before an order is passed accepting the compromise 


(1) Harakhbai v. Jamiiabai, 15 Bom. L. B. 
340 (1912). 

( 2 ) J.akshmauauwami v. llanguiuma, 26 M. 
31 (1902). 

(3) Bridharan v, Puraiuathan, 23 M. lOI 
(1899). 

(4) Tincowry v. I'’akir Chand, 30 C. 218 
(1902); 7 a W. N. 180; Venkataehala 
Rcddi V. Raugiah Rcddi, 36 M. 353 0911). 

(5) ilamibai ». Premji Prugji, 20 B. 
304 (1896); Lakshmana v. Chinnathamlii, 
24 M. 326 (1900) j Pragdas v. Oirdhardas, 
26 B. 76 (1901); distinguished in Bukkanbai 
V. Adamji, 33 B. 09 (I90S). 

(0) Konnapalen v. Perotta, 4 M, H. (.1 422 
(1869); Vasudeva v, Naraina, 2 M. 350 


(1879); Muhammad Zahiir v. Cheda Lai, 14 
A. (1891); Thoyi Animal v. Subbaroya, 22 
M. 234 (1899). 

(7) Muhammad Zahur ®. Cheda Lai, 14 A. 
141 (1891). 

.( 8 ) lb. 

(9) Nundo Jail v. Nialarini, 27 C. 428 
(1000); 4 C. W. N. 109. 

(10) Birdar Begum i’. Iitnut-ool-nissa, 2 N. 
W. P., H. C. R. 148 (1870). 

(11) Bhut Nath v. Ram Lall, 6 C. W. N. 82 
(1900). 

(12) Jagarnath Das v. Ramdas, 7 B. H. C. 
79 (1870). 

(13) Garrison v. Rodrigues, 13' 0. 115 
(1886). 
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as the final deterjnination of the suit.(l) A Corporation can compromise a suit. (2) 
It has been held that there is nothing in the Dekkhan Agriculturists’ Belief Act 
(XVII. of 1879) to expressly deprive the parties to a suit of the power of entering 
into a compromise and having it recorded under sect. 375 of the last Code (now 
represented by this rule); (3) and it has also been held that a compomise under 
that Act is not bad in law merely because it does not comply with sect. 15 b of 
that Act.(4) 

“ Shall order.” —This is imperative, and a Court cannot refuse to record 
a lawful agreement of compromise and to pass a decree in accordance therewith 
merely because in its view it is too favourable to one of the partie8.(6) The 
compromise ought to be carried out by proper deeds and filed in Court, particu¬ 
larly where infants are concerned, so as to have the assent of the Court at the 
tiinc.(O) It is not bound to record a compromise which goes beyond the 8uit.(7) 
When the compromise was an agreement to refer the matter in suit to arbitration, 
and the award made thereon dealt with additional matter, the award could only 
be recorded as far as it related to the suit,(8) but not if it does not give the plain¬ 
tiff any of the reliefs claimed in the suit, but deals with matters not the subject- 
matter of the suit, and if it appear that the compromise was arrived at condition¬ 
ally upon its being incorporated in the decree, the suit should be proceeded 
with.(9) This rule was intended to meet cases where the parties having agreed 
to compromise subsequently fell out. The Court has power to frame an additional 
issue to decide whether a lawful compromise has been effected between the 
parties subsequent to the institution of the suit; (10) and the present wording 
of this rule contemplates the Court taking evidence as to the adjustment before 
recording it. The rule does not prevent a party obtaining the enforcement of a 
compromise even though it has not been recorded. So where the parties to a 
suit executed and registered an agreement whereby the plaintiff agreed to accept 
certain specific property of the defendant in adjustment of the suit, which agree¬ 
ment was not recorded, and then the plaintiff in execution sold other properties 
of the defendant, it was held that the agreement was binding and the defendant 
was, in a suit brought by hini, entitled to rclief.(ll) 

“ Shall pass a decree.” —A consent decree upon a compromise has been 
refusiid where the suit was not entered in the Cause List of the Court.(12) 


(1) Monmohini e. Banga Chandra, 31 C. 
367 (1903). 

(2) In re Norwich Provident Insuranoo 
Soo., 8 C; D. 334 (1878). 

(3) Fiiaji v, Ganapati, 34 B. 602 (1810). 

(4) Shivayagappa v. Qovindappa, 37 B. 
016 (F. B.) (1913); approving Piraji ». 
Ganapati, supra ; and over-ruling Kishandas 
Shivram V, Nana Rama, 36 B. 190 (1910); 
Gangadhar Sakharam v. Mahadu Santaji, 8 
B. 20 (1883). 

( 6 ) Mbtiram Balkrishna v. Ycau, ^ B. 238 
(1806). 


(0) Abdool Ali v. Mozuffor Hossain, 10 W. 
R., P. G. 26 (1871). 

(7) Fajaleb Ali v, Kamaruddin, 13 0.170 
(1886). 

( 8 ) Samibai v, Promji Pragji, 20 B, 304 
(1893). 

(9) Mutbii Vijaya v, Thandavaraya, 22 M. 
214 (1898). 

(10) Appasami v. Varadaobari, 1!) M. 419 
(1896). 

(11) Tbota Vemkatachellasami v. Krbtna- 

sawmy, 8 M. H. G. 1 (1874). » 

(12) Pall and Vololta, 6 C. L. R. 404 (1880). 
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The words in accordance therewith ” were introduced as the effect of a 
Privy Council decision.(l) 

The former section declared that the decree was final so far as it related 
to the subject-matter of the compromise, etc. When a Court has sanctioned 
an arrangement and made an order in conformity with it, and the agreement 
has been acted upon, neither party is at liberty to resile from it.(2) If the com¬ 
promise has not been acted upon the plaintiff is restored to his original right of 
action.(3) But when it has been acted on in whole or in part the plaintiff cannot 
be restored to his original suit, butWy bring a suit for the performance of the 
condition uncomplied with.(4) The decree must be set aside before a second 
suit can be brought on the original cause of action.(5) A compromise must be 
treated as a new and positive contract. A breach of its stipulations may be 
^ound for a suit for its enforcement, but not for a revival of the original claim.(6) 
The compromise may be specifically enforced as it does not come under sect. 22 
i>f the Specific Relief Act,(7) and should be enforced by execution of the decree 
and not by a new suit.(8) Where a compromise was not properly embodied 
in the decree so tliat it could be executed, a party, it was held, could sue for its 
enforcement but could not revert to his original rights.(9) A Court, in dealing 
in a fresh suit with a question of right to forfeitme contained in a previous 
eompromise decree whereby the status of landlord and tenant was established 
between the parties, is not precluded from granting such relief against forfeiture 
as it might have granted had the status arisen from contract or cuBtoni.(lO) 
A compromise made by the Kurta of a Mitakshara family will be binding, so 
Ear as it dealt with the matters in suit, on a son who was an infant at the time 
and who was not a party if he were not prejudiced thereby, but it would not be 
binding in regard to matters dealt with outside the scope of the suit if the com- 
[jromise Iwing one requiring registration were unregiBtered.(ll) But a Hindu 
«ridoW cannot compromise so as to bind reversioners entitled to the estate after 
ber life interest ceases.(12) A mother as guardian cannot compromise a suit 
m behalf of a minor daughter unless it is for the benefit of the daughter ; (13) 
and a compromise entered into by a Hindu woman with an alleged adopted 
son who claimed to be adopted under certain conditions would not bind the 
iaughter.(14) Where a compromise was entered into by a guardiaq of an infant 


(1) MuUick V. Jamccla, 11 B. L. B. 376 
:iS72) P. C.; I. A. Sup. Vol. 136. 

(2) Sheo Golam v, Beni Prosad, 6 0. 27 
:iS7!)). 

(3) Ameer Begum v. Noor Begum, 1 Agra 
?. B, 1 (1868). 

(4) Ib. 

(6) Ib, 

(6) Bialma Coomar v. Joy HurWi, 2 W. B. 
209 (1805). 

(7) Sbib Lai v. Collector ot Bareilly, 10 A. 
123 (1894). 

(8) Luokboe Narain ». Bam Molran, 13 W. 
It. 161 (1870): 4 B. L. B„ A. J. 207. 

(0) Bam Sabae v, Dhnnookaharee, 1 W. R. 
206 (1864) 


(10) Krishna Bair. Hary Govind, 31 B. 16; 
8 B. L. B. 813 (P. B.) (1906). 

(1 ]) Birbhadra Nath «. Kalpatarr, 1C. L. J. 
388 (190.5); Bam Kubei Pande v. Bam Ilasi, 
35 A. 428 (1913); of. Madan Lai v. Kishan 
Smgh, 34 A. 672 (1912), mortgage-suit 
maintainable by Kurta without joining other 
members of joint-family; dissented from in 
Sidheswari Prosad ti. Dharamjit Narain, 19 
C. L. J. 437 (1913), 

(12) Sheo Narain v. Khitrgo Koorry, 10 C. 
L. B. 337 (1882). 

(13) Bonshnn .Tahali c. Knaot Kosecin, 5 W. 
R. 4 (1864). 

(14) Imrit Konwui' «. Roop Narain, 6 (1T* 
R. 76 P. C. (1880). 
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with the sanction of the Court upon a misapprehension of material facta,(1) or 
where a compromise in which an infant was concerned was made without the 
sanction of the Court,{2) or on the ground that the compromise was obtained 
ui)on a misrepresentation of the facta, the compromise would be set aside,(3) 
and a decree embodying unlawful terms of a compromise, e.g., the sale, as being 
against public policy, of an office attached to a temple involving services of a 
I)ersonal nature and entitling the holder to receive emoluments, is inoperative 
and will not be enforeed,(4:) bo a decree made on a compromise entered into 
tehind the back of a defendant and to which she is not a party is a nullity as 
against her.(5) • For grounds on which a compromise may be set aside, see case' 
cited.(G) In England it was held that the question whether a compromise was 
invalid ought to have been made the subject of a new action, but having been 
tried without objection as a motion the. objection could not he raised on appcal.(7) 
In India it may be set aside either by suit or by way of review, but preferably by 
review.( 8 ) It cannot be set aside on a motion on the gi’ound of fraud,(9) nor 
can the question as to whether the compromise is valid he gone into on an 
appeal from the consent deoree.(]0) The effect of setting aside a compromise 
is to nmiit both parties to their original rights.(ll) When a consent decree by 
A against B and (1 is set aside, by a decree in a suit by 15 against A so far as it 
affected their rights, such decree does not reserve the consent decree so as to 
entitle A to have, his suit restored and reheard on its inerits.(12) If the com- 
jiromise does not give the plaintiff any of the reliefs claimed in ihe suit hut 
deals with the malters not the subject-matter of the suit, no decree can be 
made.(13) And a Court is not bound to enforce a compromise which goes 
beyond the suit. It may refuse to do so hut it cannot modify it,(14) If th<! 
com])romise goes beyond the scope of the suit the decree should he passed for 
so imicii as relates to relief which the Court could give in the Buit.flf)) 80 
wfien^ the compromise was an agreement to refer the, matter in suit to arhitra- 
liou, and the award nrade thereon dealt with additional matter, the award 
could only be recorded as far as it related to the suit.(lG) -But by consent 
of the parties and the leave of the. Court a suit may be amended so as to cover 
an increased claim, and there is nothing in the law which prevents the 


(1) Solomon Abool Azee*, 6 0. 687 
(1881). 

(2) Karmnll y. llaliimbhoy, 13 11. 137 
(1888). 

(3) Gilbert )). Endoan, 9 G. I). 2.59, p. 268 
(1878). 

(4) Lalubmanaawami v. Kamanwami, 26 
M. 31 (1902). 

(0) iSankara v. Kutiiarasamya, 8 M. 473 
(1886). 

( 6 ) Ram Niriiiijim r. Pfayag Sinfih, 8 ('. 
138 (1881). 

(7) Gilbert v. Endoan, 9 C. D. 259 (1878). 

( 8 ) ^hootosb n. Tara I’rasanoa, 10 C. 612 
(1884^; but see Furincssurec v. Romeezood' 
deon, 5 W. R. 226 (1866); Gulab Koer n. 
Hadshah Bahad\ir, 13 C. W. H. 1197 (1909). 


(9) Foolcoomaiy i>. IVoodoy ('hander, 25 
C. 049 (1898). 

(10) liiraj Mobini c. C'binta Moni, 6 G. W. 
N. 877 (1901). 

(11) Khajoorooni»sir ». Roushan Johan, 2 
C, 184, ?. G, (1876); 26 W. R. 30 ; 3 I. A. 
291. 

(12) iihiinaji v. Rakniabai, 10 R. 338 
(188,5). 

(13) Muthu Vijaya v. 'I'bandavaraya, 22 
M. 214 (1898). 

(14) Fajalsh All v. Kamaruddin, 13 G. 170 
(1886). 

(15) Venkatapjw ». Thlnima, 18 M, 410 
(1894). 

(10) Kamibai v. Freinji i’ragji, 20 R. 304 
(1893). 
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parties to a suit enlarging by consent or compromise the original claim and 
getting or allowing a decree for a greater amount of money or land than that 
originally asked for.(l) Where a compromise goes beyond the subject-matter 
of the suit, and a decree is made on the basis of the compromise, although the 
decree in respect of the surplusage cannot bo executed,(2) the defendant is 
Ijound by its terms if he benefited therefrom. The, Madras High Court have, 
however, held that a decree passed in terms of a compromise entered into l)etween 
parties and comprising therein reliefs not covered by the suit, is 5 "et enforce¬ 
able. in execution, provided that there is nothing unlawful about tlie 
terms, though the decree itself as draft.ed might have been objected to on an 
appeal therefrom.(3) The decree jrassed on a compromise cannot Ixi regarded 
as ultra vires simply because it goes beyond the subject-matter of the suit and 
contains other conditions. If such other considerations are the considerations 
for the compromise, they must be incorporated in the decree ; if they are inde¬ 
pendent they raa)' l)e regarded as surplusage.fl) But where the suit was for 
money, and the defendant agreed to his property being charged as a term of 
the. compromise, it was held a decree could he made embodying the charge.(.5) 
If the, compromise afiected matters outside the, suit, and it w'as agreed that if 
one party failed to carry that portion out t.he other could sue in resjicct thcucof. 
the sect.ion does not ])revent the same being enforced by sult,(6) Tht' language 
of tile section is wide and general, and does not pix'clude parlies from settling 
t lieir disput.e,s on such lawful terms as they miglit agree to without being restricted 
to such relief as one only of the parties had cho.sen to claim in the plaint. In a 
suit for money where the plaint askcil for a simple money decree, an agieenumt 
that the amount decreed should l>e a charge on c('Ttain properties was lield to Is' 
both lawful and to relate to t.he Buit.(7) When by uiu-egistered documents a 
compromise going beyond the scope of the suit was affected, but on!)' .such ])oi tion 
as related to the suit recorded and d< cieed, that portion required no registration 
and the finding thereon was res judicata, and if the decre.e had referred to or 
narrated the other terms of compromise, it w'ould hav(> been judidal evidence 
of that ])ortion of the compromise.(8) But an agreement, outside the scope oi 
the suit,, although incorporated in the decree, does not operate a,s res judicaki.{\)) 
When a consent decree was passed in terms of compromise, with a reservation 
that only the property claimed in the suit could be obtained in execution, a 
subsequent suit in respect of other pro])eTt.y dealt with in the comyiromisc', based 
upon both title and the compromise, was not barred by this rule or by 0. II. 


(1) Mohibullah r. Iinami, 9 A. 229 (18S7). 

(2) Jaaimud'lin Hiswns e. Bhulian Telini, 
3+ (t. 4.59 (]9071. 

(3) Anantanara.yan,a Aiyar v. Abdul Ka¬ 
rim, 17 M. L. J. 255 (1907); s e., 30 M. 421. 

(4) Puma (handra v. Nil Madbuli, !i 0. 
W. N. 485. 

(5) Joti Kurnvotappa v, Sri Dtwandra, Hi. 
M. L. J. 354 (1909). 

(6) Gupta Naraiti v. Bojoya Snndori, 2 C. 
W. N. 9(>3 (1897). 


(7) ,Ioti Kuruvetappu e. Irari Sirusappa, 
30 M. 478 (1907); Natnsa Chatti r, Vengu 
Nachiar, 33 M. 102 (1909). 

(8) Pranal Anno<' r. Lakshmi Anuco, 3 0. 
W. N. 485 P. C. (1899); s. c., 29 T. A. 101 ; 
Ramdiiari ?*. Kckan Tr\l, 13 t'. W. N. 217 
(1908). 

(9) Puma Chandra Rurman c. Panchkari 
Ohoso, 5 L. J. 15 (1900); and see Bir- 
hhadra Nath v. Kalpatam Panda, I 0. L. J. 
388 (1905). 
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r. 2.(1) The ohject of judicial sanction to a compromise entered into hy the 
parties to a suit where one of them is an infant is to safeguard the interests of the 
minor Ix'fore the Court. An objection that a minor son in a Mitakshara family was 
not made a party to a suit in which his father as karta or manager of the family 
was a party, and that such minor was in consequence deprived of the protection 
which he would have enjoyed hy reason of a judicial sanction of the compromise, 
is not hy itself sufficient to make the compromise inoperative against him. 
Unless it is shown that the minor has been prejudiced, he cannot successfully 
impugn the decree.(2) The difference between a consent-decree declaring the 
agniement of the parties and the agreement of parties themselves, when the one 
or the other is sought to be afterwards enforced, goes no further than this, that 
in the former case it would not be open to a party to question the accuracy of the 
decree, as expressing what at the time was the contract which had been made.(3) 

Appeal.—An appeal lies against an order on a dispute as to whether a 
compromise had been arrived at, the alleged compromise being impeached as 
not being lawful.(4) Where the decree recorded a compromise going beyond the 
s( 0 ])e of the suit an appeal lies, and on appeal the decree should be modified so 
as to include only such portion of the compromise as relates to relief which the 
Court could have given in the suit.(5) Sec now 0. XLIII. r. 1 (»«). 

4. Nothing in this Order shall apply to any proceedings 

Proceedings in exeou- in execution of a decree or order, 
tion of decrees not 
alTected. 

“ Proceedings in execution.” —This rule was added to the Code by Act 
VI. of 1892, but it then included “ any application or other proceeding in any suit 
subsequent to the decree.” and had an Explanation which ran : “ An application 
to the' Appellate Court pending an appeal is not an application subsequent to the 
decree, appealed from within the meaning of this section.” Prior to'the passing of 
Act VI. of 1892 it was held tliat where a decree was put into execution the 
proceedings taken therefor amounted to a separate litigation, which could be 
compromised under 0. XXIII. r. 3, read with sect. 141 .(6) 


(1) Parsanni v. Naraini, 2 A. L. J. 680. (5) Venkatappa r. Thimma, 18 M. 410 

(2) Rirbhadra Nath v. Kalpalara Panda, (1894); see also the Manager of Sri Meenak- 

1 C. L. J. 388 (1905). shi Dovastanam Madura e. Abdul Kasim, 30 

(3) Krishnabai r. Hari Hoviad, 31 B. 1C M. 421 (1907)., 

(1006). ( 6 ) Muhammad Sulaiman e. Jhukki lal, 11 

(4) Sridharau v. Piiramathan, 23 M. ICl A. 228 (1888). 

(1899). 




ORDER XXIV. 


Payment into Court. 


1. The defendant in any suit to recover a debt or [s. S76.] 
Deposit by defendant damages may, at any stage of the suit, 
of amount in satisfaction deposit in Court such sum of money as he 
“'**"*• considers a satisfaction in full of the claim. 


2. Notice of the deposit shall be given through the Court Is. 377.] 
by the defendant to the plaintiff, and tlie 
0 ice 0 epo . amount of the deposit shall (unless the Coui’t 
otherwise directs) be paid to the plaintiff on his application. 


3. No interest shall be allowed to the plaintiff on any sum [s. S78.] 
Interest on deposit not deposited by the defendant from the date 
ailowed to pialntiff after of the receipt of such notice, whether the 
sum deposited is in full of the claim or falls 

short thereof. 


4. (Z) Where the plaintiff accepts such amount as satis- [s. 379.] 

Procedure where plain- faction in part owfy of his claim, he may 
tin accepts deposit as prosecute his suit for the balance; and, if 
satisfaction in part. Court decides that the deposit by the 

defendant was a full satisfaction of the plaintiff’s claim, the plain¬ 
tiff shall pay the costs of' the suit incurred after the deposit and 
the costs incurred previous thereto, so far as they were caused 
by excess in the plaintiff’s claim. 

(2) Where the plaintiff accepts such amount as satisfaction 
Procedure where he “ of his claim, he shall present to the 
accept) it as satisfaction Court a statement to that effect, and such 
statement shall be filed and the Court shall 
jyrono^mce judgment accordingly; and, in directing by whom the 
costs of each party are to be paid, the Court shall consider which 
of the partie.s is most to blame for the litigation. 
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lUustfOtiom. 

(a) A owes B Es.lCK). B sues A for the amount, having made no demand 
for jiayment and having no reason to believe that the delay caused hy making 
a demand would place him at a disadvantage. On the plaint being filed, A 
])ays tli(‘ money into Oourt. B aeeept.s it in full satisfaction of his claim, but 
ihe Court should not allow him any costs, the litigation being presumably 
groundless on his part. 

(h) B sues A under the circumstanees mentioned in illustration {a). On 
tdie plaint being filed, A disputed the claim. Afterwards A pays the. money 
into Court. B accepts it in full satLsfaction of his claim. The Court should 
also give B his costs of suit, A’s conduct having shown that the litigation was 
necessary. 

(c) A owes J.i Ks.lOl), and is willing to pay him that sum without suit. 
B claims Rs.LhO and sues A for that amount. On the plaint being filed A pays 
Us. 100 info Court and disputes only hi.s liability to pay the remainiug lls.50. 
B aeeepfs the Rs.lOO in full satisfaction of his claim. The Court should order 
111 in 1(1 pay A‘s costs. 

Payment into Court. —This and the. following rules (which are now in 
t he same terms as the last Code) were based upon and followed the ](riietie.e at 
the time these sections were framed, though not now obtaining in Englan(l.(l) 
A plea of tender before action must, to stop interest, be accompanied by a payment 
into Court after action, otherwise the tender is ineffectual.(2) 

“To recover a debt or damages.” —A suit for an injunction involving 
a declaration of plainf.itf s right to ancient lights is not a suit of this character, 
i‘ven thougli the Court may have discretion to award damages in lieu of an 
injunction.(3) It is, however, a well-establi.shed practice to pay into Court 
money in injunction cases, and though there i.s no express provision for such 
a case in f.he Code in ordinary cases where no declaration of right is sought, the 
principle underlying r. 4 ought to regulate the discretion of the (hmrt.(4) 

“ At any stage.” —This is ajiparently before decree as the money is jiaid 
in satisfaction of tlie “ claims.” (.h) As to what amounts to a compliaiu'e with a 
dirc'ction in a decree to pay money into Oourt, see below.(6) When a decree 
treats an estate a,s primarily liable to discharge a debt with interest, the 


(1) See Dtrarka Das Agurwallah r. Girish 
Chiiucter Roy. 26 C. 766, 768 (1899); and 
Aim. Rr., 0. 22. 

(2) Haji Abdul Rahman e. Haji Noor 
Mahomed, 16 B. 141 (1891); a debtor can 
derive no liencfil from a rojeoti'd offer of 
part-payment: Kunhya Bingh r. Tooyduii 
Bingh, 7 W. R. 20 (1807) [dist. Pureshnath 
Mookorjoo v. Kristo Mohun Shaha, 12 W. B. 
.W (1869)1; Watson & Co. t>. Dhonendra 
Olmnder. .9 C. 6 , at ]). 16 (1877): Chimder 
Caiinl Mookeijee r. Jodoonath Khan, 3 G. 


468 (1878). 

(3) Luxnmon Nana r. Moroba Ramkrishna, 
21 B. 802 (1896). 

(4) Ib. 

( 8 ) As to notice of doposif affecting question 
of intorcst, see Kaleo .l7ase Ghosc v. Puran 
Koomaree, 10 W. R. 304 (1871); and sec also 
Kunhya Singh v. Tooydun Bingh, 7 W. R. 20 
(1807); dist. Poreshnath Mookerjee ti. Kristo 
Mohun Shaha, 12 W. R. 50 (1869). 

( 6 ) Gujadhur Pauree i>. Naik Panree, 8 C. 
528 (1882). 
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jffoprietor or liis heir has a right to pay tin* money into Omirt to satisfy the deeree 
to protect himself from being made responsible to indemnify the sureties.(1) 

Notice. —For form of notice s<'e No. III. of Appendix H to the First 
Schedule. The money can bo paid fo the plaintiff’s agent or pleader unless the 
(Innrt requires the attendance of the party in person (0. III. r. 1). 

“ Otherwise directs.” —Sec- note, po,«<.(2) Where there are oonfliefing 
e.laim.s, the order of the Couri. is required under this Tule.(.‘l) 

Acceptance in part.— Money may Ix' paid in with a denial of liability 
(see ante). According to the. present English practice in such a case tilie. money 
remains in Court. This is, however, not the rule under the (’.od(', and a plaintiff 
can take out the money and prosecute the suit for the balance, though the Court 
has a discretion under r. 2, which must be exercised reasonably, to refuse to 
allow the money to be paid out.(4) So where in a suit on promissory notes, the 
defendant admitted the receipt of a certain sura, but alleging minority denied all 
liability in respecd- of this, or any other portion of the claim, the plaintiff was 
allowed to take the money out of Court.(5) 

Acceptance in full. —Until issues .are settled a plaintiff has no means of 
knowing whai. <'.aRe his adversary nieams to set up, and if he accepts the amount 
pai<l at the settlemeni. of issues in full sat.isfaetion, he does so at. the earliest 
po.ssililn moment, and he is therefore entitled to his eo.sts up to thai. time. The 
fart that he first refuses to aeeejd the money dtx'S not deprive him of this right 
to have costs if he does so before trial.(6) 

Cases not within r. 1.- -Where the suit is not one “to recover debt or 
damages ’’ within the meaning of this rule, the Court, has a discretion to apportion 
the eosts.(7) 

(1) Bis-smsar Singh v. Nim (tuind Base, 12 Cliunder Koy, 2n t'. 7H(i (1800), 

W. E. fiO.'i (1,800). (!>) H>. 

(2) Dwarka Dass Agiirwallah p. Oirisli ((>) Ardesir Limji ?■. Sora))ji Pe.stonjo, I 
(.'linniler Eoy, 2(i ('. 7()0, at, p. 700 (1890). B. U. E. 70 (IROli). 

(H) Hnji Abdul Kalimaii r. Haii Noor (7) J.iixiitaoti Nan.a r.MomhaEaiiikrislina. 
Mahnmed, 10 B. 141 (1801). 21 B. 502, at j.. 000 (1800). 

(4) Dwarka Dass Agiirwallah v. (Hrish 



ORDEE XXV. 
Security for Costs. 


1 . {1) Where, at any stage of a suit, it appears to the 
When security for costs ^ourt that a sole plaintiff is, or (when there 

may he required from are more plaintiffs than one) that all the 
plaintiff. plaintiffs are, residing out of British India, 

and that such plaintiff docs not, or that no one of such plaintiffs 
does, possess any sufficient immoveable property within British 
India other than the property in suit, the Court may, either of 
its own motion or on the application of any defendant, order 
the plaintiff or plaintiffs, within a time fixed by it, to give 
security for the payment of all costs incuiTed and likely to bo 
incurred by any defendant. 

(:?) Whoever leaves British India under such circumstances 
Residence out of British as to afford reasonable probability that he will 
not be forthcoming whenever he may be called 
ipon to pay costs shall be deemed to be residing out of British 
India within the meaning of suh-ride (1). 

(:j) On the application of any defendant in a suit for the 
nayment of money, in which the plaintiff is a woman,-the Court 
nay at any stage of the suit make a like order if it is satisfied 
hat such plaintiff does not possess any sufficient immoveable 
property within British India. 

2 . (J) In the event of such security not being furnished 
Effect of failure to within the time fixed, the Court shall mahe, 

'umish security. order dismissing the suit unless the plaintiff 

3r plaintiffs are permitted to withdraw therefrom. 

Where a suit is dismissed under this nde, the plaintiff 
nay apply for an order to set the dismissal aside, and, if it is 
rroved to the satisfaction of the Court that he was prevented by 
my sufficient cause from furnishing the security within the 
ime allowed, the Court shall set aside the dismissal upon such 
^erms as to security, costs or otherwise as it thinks fit, and shall 
ippoint a day for proceediirg with the suit. 

{S) The dismissal shall not be set aside unless notice of such 
ipplication has heen served on the defendant. 
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“ Residing,” r. 1, sub-rule (1). —^As to the meaning of thin word, see notes 
to sect. 20, ante. The meaning of the term depends upon the intention of the 
Legislature in framing the particular provision in which the word is used. The 
term here means residence under such citcumstane.es as will afford a reasonable 
probability that the plaintiff will be forthcoming when the suit is decided. Each 
case must therefore depend on its particular cire.umstances.(l) A person who 
leaves British India under the circumstances mentioned in r. 1, sub-rule (2), 
is deemed to be residing out of British India. 

“British India.” —As to the meaning of this term, see. notes to sect. 1, 
ante. As the residence must be out of British India a plaintiff' who resides in 
another Province or Presidency of British territory cannot be called on to give 
sc.e.urity.(2) An inhabitant of foreign territory such as Hill Tippera, must 
give security even though the defendant is also a resident in foreign territory.fS) 
The British cantonment of Hccundcrabad W'as held to be out of,(4) and the 
cantonment of Wadhwan within,{5) Briti.sh India. 

“ May.” —The exere.i8('. of the p>ower confc.iTed on the. tlourt is not im[x;ra- 
tive but discretionary to be exercised according to the. circumstances of each 
ca3c>,((j) and the flourt will not order a plaintiff to give, scemity unless grounds 
arc shown tending to show that the defenee is true,(7) or that the suit is not a 
hmia fide. one,(8) and it apj)cars that the. exereisi' of the powcu is necessary for the 
reasonable protection of the defendant.{9) 

“Leaves British India,” r. 1, sub-rule (2).—Wln-n a plaintiff leaves 
British India before the case is decided, the defendant should apply to the (lourt, 
under sub-rule (1) to taki! security for costs,(10) and then, unless there is a 
reasonable probability that he will be forthcommg whenever lui may b(^ called 
on to pay costs, or, tliat be has sufficient iimiioveable property in British India 
to meet them, he must give security. If no security is furnished judgment will 
be passed against the plaintiff by default. But when a case has goiu! to judgment 
without such application the A])pellate. Court cannot pass any order as to t.he 
costs in the. first Gourt.(ll) As to security in the case of appeals, see 0. XLI. 
r. 10, post. * 


(1) Muhomed Sbuflli i>. Laldin Abdula, 3 
B. 227 (1878); where a rosidenco of 4 montlw 
with a statoniont that it was intended to be 
permanent was considered insufficient, see Sri 
(loswauii V, Shri Gorardau Lalji, 14 B. 641, 
at 547 (1890). 

(2) Gahan e. Owen, Goryt 11 (1804); as to 
the Code of 1859, see ss. 34 and 35 of same. 

(3) Korouna Moyeo v. Ooma Churn, 12 
W. E. 465 (1809). 

(4) Hossain Ali Miraa v. Abed AU Mirza, 
21 C. 177 (1893). 

(5) Triccarul’auaehand v. Bombay, Baruda, 
etc., Ey., 9 B. 244 (1885). 

(0) Begumbari l)ebi n.Aushootosh Banerjce, 
17 C. 010, 013 (1890); Shama Sundary r. 


Bash Bohary Uhur, 3 C. W. N. 753 (1899): 
In the g(H)ds of Broni Cliand Moonsheo, 21 C. 
283 (1894); Bai l’ub.ai v. llovji Mcgbji, 23 
B. 100, 102 (1898). 

(7) Sliama Sundary v. Eash Behaiy llhur, 
supra. 

(8) Namubai v. l)aji Gobind, 35 B. 421 
(1910). 

(9) In the goods of Prem Clumd Moonsheo, 
siiprttt in which case, as the suit would have 
to proceed as an administration-suit, the 
plaintiff eovdd in no event have been liable 
for the defendant’s costs. 

(10) In re Calcutta and S. E. Ey. Co., 8 W. 
E. 217 (1867). 

(11) Ib. 
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“ Suit for the payment of money,” r. 1, sub-rule (3).— The last pura- 
graph in sect. 380 of the former Code was inserted by scet. 5, Act VI. of 1888. 
A suit “ for money ” is wider tlian a suit for debts. It is necessary to look at 
the substance of the suit. A suit for money damages is witliin the section ; (1) 
such as a suit for possession of ornaments and other things, or in the. alternative, 
their value.(2) The words formerly appearing, “ independent of the properly 
in suit,” have been omitted because the nature of the suit excludes the possibility 
of the property in suit being immoveable. lf,the suit is one in whicli tlie clihT 
or principal relief asked is the recovery of money, or of moveable property for 
which the plaintiff is liable to pay money, the suit tails within this rule.(3) 

Security. —^In terms no exception is made in this rule of (he ease of a 
minor, nor can such an exception be introduced into the rule. 'Jbe ord<'r 1o 
give security is, however, a di.scTctionarj' one, and unless in exceptional cases, 
neitlier an infant plaintiff nor his or her next friend ouglit to ire required lo give 
security for costs.(4) Without deciding the question whether a continuing 
security is necessary, the Supreme Court held that if security has been furnished, 
fresh security will not be demanded unless it is sliowii that the sureties are in 
no wise subject to, and liavc no pro|K-rly witliiti, jurisdiel ion.(r)) For the propej’ 
mode of proceeding on a seeurity-lrond sec below.(ti) Tlie words " or allow yowl 
cause," etc., at the end of sect. 381 of the last (Jode, and tlic last paragraph oi 
tliat section, have been omitted. The Court has, liowever, under sect. 148 power 
to enlarge the time. 

Calling for security in other cases.— 'flic Code itself provides for the 
f aking of BCMiurity in other cases, such as in staying ('xecution (0. XLl. r. (i, 
U, XliV. r. 13) and where, an appeal has been filed (0. XLI. r. 10). It would, 
however, apijear that the Court can demand security in cases for whieli no 
expri'Hs provision is mad(u So though the Court will not require st curity because 
the plaintiff is a pauper or because he is a mere trustee, they will tbj so when they 
find that he is not tlie real litigant but a mere puppet in the hands of anotlier.(7) 
And the rcpre.sentativcs of a Hindu testator suing for the performance of religious 
and ciiaritable trSsts created by him, and in which the.y are not personally 
interested, should, it has been held, give security lor costs.(8) 


(1) Degumbai'i Lebi v. Anahootosh 
Jianorjoe, 17 C. lilO, 613 (1800). 

(2) ib.; foHoweiiin Auandamoi e.Gok'il, IB 
C. W. N. 7H3 (1012). 

(3) Sonabai v. Tribliowandaa, 32 B. B02 
(1008). 

(4) Bai I'irbai v. Hevji Meghji, 23 B. 100 
(1898). 

(5) Gibson e. Chiaholm, Fulton, 480 (1844); 
Bhaishanldr v. Mulji, 35 B. 339 (1910). 

(B) Poyuor Biboo e. Nujjoo Khan, 6 0. 
437 (1897); Mingalc Antone v. Rainchandra 
Baje, 19 B. 691 (1894); Gopi Nath Chowdhry 
t;. Benodo Lall Roy, 31 C. 162 (1903); 

TA-_:..i_ xt_ *. Oil "M 


mi ( 1901 ). 

(7) Khftjuh AascnooilajfK) v. Hfiloinon, H 
C. (1887) leitini^ dictum of 1*. (.'. in 
Ram fJooraar Kundoo v. Ohundcr Kniito 
Mwkerjee, 2 C. 233, -it pp. 259, 2HL (1870)] ; 
Hari Nath v. Ram Kumar Bagcbi, 19 (5. L. J. 
09 (1013); Guviml Das v. Ramsahoy .Teina- 
dar, Fulton, 160 (1843) [if collusion and 
instigation by a third party is proved seoiu’ity 
for coats will be ordered]. 

(8) Brojomohun i)oBs v. HurroloU Doss, 6 
0 . L. R. 58, 60 (1880); and as to suits by 
relators to enforce public rights, see Gazee 
Mozhur Hoasain v. Denobundoo, Bourko, 119, 


.in /{e»rn 
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Failure to fumiBh security. —Act VIII. of 1859, sect. 35 (sect. 381 of tlie 
Eoniicr Code). The words after “ sect. 373 ” of first paragraph, were inserted 
by sect. 33, Act VII. of 1888, but have now been taken out; vide ante, “ Security.” 
The time may be extended under sect. 148. Before dismissing a suit under this 
rule, the Court should see that notice of the order requiring security has been 
served on the party or his pleader. (1) A person whose suit has been dismissed 
under this rule, may, if defendant in a subsequent suit, rely on the same matter 
put forward in the previous suit. Jt was queried whether he could do so if he 
were plaintiff in the subsequent suit.(2) It has, however, recently been held 
that a dismissal of a suit under this rule does not bar a fresh suit for the same 
cause of action. (3) An order dismissing a suit under this rule is a decree and 
open to appeal.(4) 


(1) Timmu v, Dor^a Rai, 5 tt 2(j5 (1SS2). (3) Harirani Mohanji y. Lalbai, 2ti 13. 637 

(2) Rungrav v. Sidhi Maliumed, 6 R. 4S2 (1902); s, c., 4 Horn. L. R. 262. 

(i8S2) (4) WiUianw v. Brown, S A. IU8 (1886). 



ORDEE XXVl. 


Commisdonn. 

Commissions lo examine wilmsscs. 


1. Aliy Court may iji auy suit issue a commission for tlie 
Cases in which Court examination on interrogatories or otherwise 

may issue commission to of any person resident within the local limits 
examine witness. y£ jurisdiction who is exempted under tliis 

Code from attending the Court or who is from sickness or 
infirmity unable to attend it. 

2. An ordtu for tlui ismie of a commission fur the examina- 

„ , , . . tion of a witness may be made by the Court 

either of us own motion or on the application, 
supported by affidavit or otherwise, of any party to the suit or 
of tlie witness to be examined. 

3. A commission for the examination of a person who 
Where witness resides 

within Court's jurisdio- diction of the Court issuing the'sanie may be 
issued to any person whom the Court thinks 

fit to execute. 


4. (y) Any Court may in any suit issue a commission for 

Persons lot whose ^he examination of— 
examination commission (a) any person resident beyond the local 

limits of its jurisdiction 

{b) any person who is about to leave such limits before the 
date on which he is required to be examined in Court; 
and 

(c) any civil or military officer of the Governnient who cannot, 
in the opinion of the Court, attend without detriment 
to the public service. 

(;?) Such commission may be issued to any Court, not being 
a High Court, within the local limits of whose jurisdiction such, 
person resides, or to any pleader or other person whom the Court 
issuing, the commission may appoint. 
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{d) The Court on issuing any conunission under this nde 
shall direct whether the conunission shall be returned to itself 
or to any subordinate Court. 

5. Where any Court to which application is made for the 
nnn<nii..i.p gp Request commission for the examination of 

to wltaen not a person residing at any place not within 

rldsli India. British India is satisfied that the evidence of 
such person is necessary, the Court may issue such commission 
or a letter of request. 

CommisBioiiB,—OominiBsions under the Code are of four kinds: (a) to 
examine witnesses (rr. 1-8,15-81); (b) for local investigations (rr. 9,10,16-18); 
(c) to examine accounts (rr. 11, 12, 15-18); (d) to make partition (rr. 13-18). 
A commission should not be issued for any cause not stated in the foregoing or 
following rules, and when any such cause is shown, the Court has a discretion, 
which, however, must be judicially exercised, to grant or refuse a commission. 
The issue of commissions is governed solely by the provisions of the Code, which 
are exhauative.(l) Aii order refusing to issue a commission on the ground that 
the evidence was not necessary has been held not subject to revision under 
sect. G22 (now 115). In the case of those interlocutory orders against which no 
immediate appeal lies, a remedy is supplied by sect. 105.(2) 

To examine witness.—A commission may be issued: —(a) Where a 
person resides outside British India (3) under r. 5. The reference to letters of 
request is Inserted, as the provisions of the evidence by Commission Acts, 1859, 
1885 (22 Viet. 0 . 2 ; 48 & 49 Viet. c. 74), arc apt to be overlooked. The British 
Court may request a Comt in foreign territory to execute the commission, or 
the British Court may itself appoint a commissioner to take the evidence in 
foreign territory, as was done in the first of the cases last cited. Cf. 0. 34, 
r. 6a of the English rules. A Eorm of Letters of Request is given in Appendix H, 
Form 8. (b) Where the person is resident in British India, hut beyond the local 
limUs of the Court’s jurisdiction [r. 4, clause (a)], (c) Where the person is 
resident within the local limits, (i.) but about to leave such limits [r. 4, clause (6)]. 
Though the case cited (4) is no longer law the Court may, and frequently does, 
instead of .issuing a commission, examine a witness under these circumstances 
de bene esse ; (5) (ii.) persons who are not about to leave, but who are absolutely 


(1) Veerabadnan Chetty ». Nataraja De- 
sikar, 28 M. 28 (1904) [iu which it was also 
held that the Court may prevent abuse of its 
process as regards summons to witnesses]. 
See cases cited, post. 

(2) In re Nizam of Hyderabad, 9 M. 266 
(1886). 

(3) Sec In the goods of Gopol Lai Seal, 7 
C. W. N. 806 (1903): s. e., 30 C. 934; Aga 


Mohamed v. NaziruUah, 2 B. L. R. 73 (1868). 

(4) Edwards v, MuUer, 5 B. L. R. 262 
(1870). 

(6) In the matter of the German steamship 
Drackenjels, 3 C. W. N. 07 (1898), it was held 
that though no written statements had yet 
been filed an application lor consolidation of 
actions, and for a commission to examine de 
tens esse, was not premature. 
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exempted from uttending Clourt, as purdanashin women under sect. 132, j)ost,(\) 
or other persons of rank exempted imder sect. 133, or persons living without the 
jurisdiction who are not bound to attend under 0. XVI. r. 19 ; (iii.) civil and 
military officers who cannot, in the opinion of the Judge, attend Court without 
detriment to the public service (2) [r. 4, clause (c)]; and lastly, (iv.) persons who 
are from sickness or infirmity unable to attend Court (r. 1). 

An application for a commission should not be made except on notice to 
the opposite party.(3) A commission should not issue for any cause not stated 
in these sections, the practice standing upon the statute.(4) Assuming, however, 
that the cause alleged is one mentioned, the Court has a discretion (6) to grant 
or refu.se a commission, the question being' in each instance whether a sufficient 
case has been made out, having regard to the disadvantage (6) which attends 
evidence taken on commission. This discretion, however, must, like any other, 
bo judicially and not arbitrarily exercised. 

A Court will not, unless thei'c be an absolute exemption or for strong reason, 
issue a commission to examine a pai'ty to the suit; nor a servant of the party 
applying; (7) for such a witness may be brought by his master before the Com't. 
If the proposed witness be a stranger, the Court may consider the importance 
of the matter to which he will testify, and may assume the possibility of his not 
being credible, and the importance of observation of demeanour ; (8) the oppor¬ 
tunity which has taken or may take place for his examination de bene esse,(9) and 
the like, and will consider not merely what the plaintifi’s case requires, but what 
justice to the defendant as well as to the plaintif requircs.(lO) In a large number 
of ca,se3, where the witness is material, the commisision goes as a mutter of comse. 
As regards delay in making the application, if a party applies late, but thinks 
it worth his while to incur the expense of taking out a process such as summons or 


(1.) Chamatkar Mohiaoy v. Mokes Cliunder, 
3 C. W. N. 76U (1802); Mokes Chimdcr v. 
Manick Lall, 3 0. W. N. 751 (1899); Frovat 
Kumareo v. Opuibakissen, 3 C. W. N. 763 
(1899), in which it was held, that if a pnrdana- 
akin offends against the rules of hor class that 
does not doprivo her of her right to be 
uxaniined under commission. Native ladies 
not exempted under s. 132 should be allowed 
to remain in their palkia in Court while 
giving evidence: Bukca Hanu v. Boberts, 1 
B. L. B. S. N., V. (1808) ; Kristomohun 
Mookorjee v, Adormoney Daboo, 2 Hyde, 88 
(1864); Nusrut Banoo v. Mahomed Saycm, 
18 W. B. 230 (1872). As to examinatiun at 
the witness’s residence, see Zohuratoallah 
Chowdhry v. Asalooddecn Chowdhry, 15 
W. R. 129 (1871). 

(2) 8ee Marshall v. Chiene, 2 Tayl. & Bell, 
194 (1861) [application to examine Com- 
mandewin-Chiof). 

(8) Tarucknath Mookerjee v, Gouree 
Chum, 3 W. B. 147 (1866). 


(4) See Gopal Chunder v. Kurnodhar 
Moooheo, 7 W. B. 349 (1867) [as to prisoners, 
see now Prisoners’ Testimony Act]; Marshall 

V. Chiene, 2 Tayl. & Bell, 194 (1851); Re 
Bccnodeeny, 2 Hyde, 152 (1804) [infant of 
tender years]. 

(6) Burney v, Eyre, 1 Hyde, 68 (1862-63); 
Mowji V. Nemohand, 23 B. 626, 629 (1899); 
Nusrut Banoo e. Mahomed Saycm, 18 W. B. 
230 (1872). 

(0) Almost invariably of the opposite aide, 
Amrith Nath e. Dhunput Singh, 20 W. B. 263, 
255 (1873). 

(7) Amrith Nath v. Dhunput Singh, 20 

W. B. 263 (1873). 

(8) Mowji V. Nemclgiand, 23 B. 626, 628 
(1899); citing Berdan 0. Greenwood, 20 Ch. 
D. 764. 

(0) Ib. 

(10) Per Cotton,-L.J., in Berdan v. Green¬ 
wood, 20 Ch. D. 764 (1899); cited in Mowji 
V. Nemchand, wpni. 
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a commission on tke ckauce of deriving benefit from it, tie Court should ordinarily 
not prevent his doing so, though it should take cure to see that the party does not 
use the late issue of process as an excuse for delaying the final hearing of the 
case ; (1) and a commission has been allowed where the cause was on the peremp¬ 
tory board of the day, where the issuing of it was not calculated to prejudice 
tlie defendant or subject him to loss or inconvenienoe.(2) As to expenses and 
costs of issuing commisBion, see r. 15, post. 

8 . Every Court receiving a coumiission for the examination 
Court to examine wit- of any person shall examine him or cause him 
^lon**””*"* ** examined pursuant thereto. 

Examination of witness. —The parties should appear before the Coni- 
missioner in person, or by agent or pleader (r. 18). It is the duty of the party 
obtaining a oomniission for the examination of witnesses to take all such steps 
as are necessary to seem’e their attendance, before the ConuniB8ionor.(3) As 
to the latter’s ))owers in this and other resx)ecte, see r, 17, post. If one party 
obtains a commission and* the other joins in it, the latter is entitled to examine 
his own witnesses, but he may cross-examine his opponent’s witnesses without 
joiniug.(4) In Calcutta the examination and ci'oss-examination is by counsel 
and not by attorney, the examination of witnesses under a commission being of 
the same nature as an examination in open Com't.(6) The examination may 
either be I'w'i voce or by interrogatorics.(6) 

7. Where a commission has beeu duly executed, it shall 
Return of be returned, together with the e\ddence taken 

with depositions of wit- under it, to the Court from which it was issued, 
“***“• unless the order for issuing the commission 

has otherwise directed, in which case the commission shall be 
returned in terms of such order; and the commission and the 
return thereto and the evidence taken under it shall (subject to 
the provisions of the next following nde) form part of the record 
of the suit. 

Beturn. —The commisBion may be open,(7) but generally it is directed 
to be exeeuted on or before a certain date, called the returnable date of the 


(1) Hurec Dasa v. Mour Moazzum, 16 W. B. 
447 (1871). 

(2) Janssen v. DunJas, 1 Hyde, 2(i9 (1804). 

(3) Lokraj v. Paloe Ram, 2 A. 11. 0. B. 210 
(1870). 

(4) Gregory v. Dooley Cband, 14 W. B., 
O. J. 17 (1808) ;■ a commission returned beforo 
a witness is fully cross-examined is inad¬ 
missible : Boisogomoff e. Nahapiel .Tiile Co., 
5 C. W, N. ccxx.’t. (J901). 

(5) Hoilman v. Framjec, Corylon, 7 


(1804-5); Pran Krishna v. Biswanath, 8 
B. T,. E. App. 101 (1872). 

(0) Seo Mowji r. Nemebaud, 23 B. 020, 
027 (1899); Tarucknath Mookerjoc ». Cource 
Churn, 3 W. R. 147, 160 (1805). 

(7) In Mackcllar r. Wallace, Pulton, 10 
(1842), no speciOu time was fixed, bat six 
months was held not too long a time for a 
TOmmiasion for the examination of witnesses 
in England to bo outstanding 
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commission, though the time within which a commission must be executed may be 
enlarged on application from time to time. The evidence must be taken within 
the time allowed. Where a Commissioner took evidence after the last return 
day had expired it was held that the depositions were inadmissible,(1) The 
return should show on the face of it that the Commissioner had administered 
the oath to himself and the interpreter, if any.(2) Documents attached to the 
return of a commission and identified with the documents referred to in the 
evidence may be read at the hearing of the suit in which the commission issued, 
unless they have been objected to on being tendered in evidence before the 
Commissioner. Objection to the inadmissibility of such documents should be 
taken before the CommiBsioner.(3) 


8 , Evidence taken under a commission shall not be read 
When depoiltians may as evidence in the suit without the consent 
be read In evidenoe. of the party against whom the same is 
offered, unless— 

(а) the person who gave the evidence is beyond the jurisdic¬ 

tion of the Court, or dead or unable from sickness or 
infirmity to attend to be personally examined, or 
exempted from personal appearance in Court, or is a 
civil or military officer of the Government who cannot, 
in the opinmn of the Court, attend without detriment 
to the 'public service, or 

(б) the Court in its discretion dispenses with the proof of 

any of the circumstances mentioned in clause (a), 
and authorizes the evidence of any person being read 
as evidence in the suit, notwithstanding proof that 
the cause for taking such evidence by commission 
has ceased at the time of reading the same. 


Reading of commission.—^The last rule provides that the commission 
shall form part of the record. On this ground it has been considered that before 
it is tendered in evidence by the party at whose instance the commission issued, 
the other party is entitled to refer to it without putting it in evidencc.(4) This 
is the practice of the Courts in the Mofus3il.(6) But according to the practice 
prevailing on the Original Side of the Calcutta High Court, the party obtaining 
the commission tenders it in evidence. If he does not, the opposite party may 
do so. Until evidence taken on commission is tendered, and has been admitted 
as evidence taken on commission is tendered, and has been admitted as evidence 


(1) Gregory o. Dooley Chand, 14 W. B., 
0. J. 17 (1868). 

(2) Pran Krishna v. Biswanath, 8 B. L. B. 
App, 101 (1872). 

(3; Struthere v. Wheeler, 6 C. L. B. 109 
(1880); SCO Authors’ Evidence Ant, 6th 
edition, notes to ss. 5, 33, 


(4) Nistarini Dasseo v. Nuudo Lall, 3 
C. W. N. ocxxxix. (1899); foil. Dwarka Nath 
V. Gunga Dayi, 8 B. L. B. App. 102 (1872), 

(5) Dhaniram v. Murli Lai, 13 C. W. N. 
626; 33 C. 637 (1909); Man Gobinda v, 
Shashindra, 36 C. 28 (1907). 
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in the suit, neither party has the right to make use of it.(l) Setribk, that the 
mere fact that a deposition was not read and signed in the usual course would not 
by itself prevent the reception of the evidence.(2) Where a commission was 
returned after the witness had been in part, but before he had been fully, cross- 
examined it was held to be inadmissible.(3) Unless there is consent the Court 
may refuse to hear evidence taken by commission, unless the circumstances 
mentioned in clause ( 0 ) are shown to exist at the time of trial.(4) But the Court 
may dispense with proof under clause (h\ And where it appears from the deposi¬ 
tion itself that the person was examined outside the iurisdietion, that is suffi- 
cient.(5) Clause (a) supplies vdth reference to r. 4 an omission in the former 
Code. 


Commissions for heal investigations. 

9. In any suit in which the Court deems a local investiga- 
n«mmi«rinii. to maico tion to be requisite or proper for the purpose 
looal Investigations. of elucidating any matter in dispute, or of 
ascertaining the market-value of any property, or the amount of 
any mesne profits or damages or annual net profits, the Court 
may issue a commission to such peraon as it thinks fit directing 
him to make such investigation and to report thereon to the 
Court: 

Provided that, where the Local Government has made rules 
as to the persons to whom such commission shall be issued, the 
Court shall be bound by such rules. 

“ Requisite or proper.” —The Judge should not delegate to a Commissioner 
functions which he can and should discharge himself. He cannot depute a 
Commissioner to inquire into that which can with equal convenience be proved 
in Couit.(6) He cannot direct him to take evidence which the Court can take, 
or decide points which the Court can and should decide, such as the trial of the 
most important issues of fact in a case ; (7) deputing, in effect, the decision of the 
case to the Ameen ; (8) as where an Ameen was deputed in a case of disputed 
boundary, the issue turning chiefly on possession before the date of suit.(9) 


(1) Kusum Kumari v. Satya Banjan, 30 C. 
999, 1003 (1903); Hemanta Kumari v. 
Banku Behari Sikdar, 9 0. W. N. 794 (1906). 

(2) Boisogomoff v. Nahapiet Jute Co., 6 
C. W. N. ooxxx. (1901). 

(3) Ib.; see generally Authors’ Evidence 
Act, notes to s. 33. 

(4) Rajah Prithee v, Kara Dhun, 22 W. E. 
331 (1874). 

(6) Qirdhar Nagjishet v. Ganpat Morobs, 
11 B. H. C. R. 129, 131, 132 (1874). 

(6) Shnihee Ram v. Nobo Kant, 14 W. E. 
190 (18701: Bam Bhiin v. Ram Monee. 21 


W. E. 280 (1874). 

(7) Buroda Churn v, Ajoodhya Ram, 23 W. 
B. 280 (1878) j Shitawa v, Bhimappa, 24 B. 
43, 46 (1899). In Kristo Chundoi v. Brojo 
Mohan, 22 W. E. 183 (1874), an objection 
that the Court itaelf should have decided the 
question was overruled. 

(8) Iswar Chandra v. Jugat Kishor, 4 
B. L. E. App. 33 (1870); Sangili ». Mookan, 
16 M. 360, 361 (1892). 

(9) Kalee Doss v. Khettro Pal, 17 W. R. 
472 (1872). 
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It is of the utmost importance that witnesses should be examined in open Court, 
and by the Court itself. Ameens or other Commissioners must not be made 
the real Judges of important questions of law and fact, which it is the duty of the 
Court itself to determine. Local investigations ought to be restricted to points 
which really require some local inspection for their elucidation. Witnesses 
therefore cannot be examined out of Court, except with reference to points 
for the determination of which local inspection is required.(l) An Ameen 
should be appointed to hold a local investigation only when it is necessary to 
inspect the land, to make maps, to obtain information with regard to physical 
features, to identify land in maps with parcels which are the subject of suit, 
to identify maps with one anoth(!r with the aid of objects to be found on the 
land. For these and similar purposes an Ameen may examine witnesses when 
the evidence which they have to give is of such a nature that it ought to be taken 
by him on the spot. Where, however, any fact can be proved by evidence taken 
otherwise than on the spot it should be taken in Court.(2) In short, the local 
investigation referred to in this rule presupposes the existence on the record of 
independent evidence which requires to be elucidated, and that rule does not 
authorize a Court to delegate to a Commissioner the trial of any material issue 
which it is bound to try.(3) The last Code after the. words “ nett profils,” ran 
“ and the same cannot ie conveniently conducted hy the Judge in person.” These 
words, it was held, showed that when a Judge could conveniently conduct a 
local investigation in person he should do so. The information so derived by 
him was a matter which, of course, he could take into his consideration in 
deciding the ca8e.(4) But it was considered desirable that he should put the 
result on record so that the parties might see what he considered e8tabli8hed.(5) 
Though a Judge might view a spot he could not, in a case where the issue was 
whether two persons were man and wife, go himself to the village where the parties 
lived in order that he might make inquiries amongst their neighbours. He should, 
in such case, summon witnesses and examine them in Court.(6) These words 
have now been omitted. And it has been recently held that the omission of 
these words indicates that a Judge should only make a local investigation where 
it is necessary for the purpose of understanding the evidence, and should not do 
so for the purpose of gathering information to be used for his judgment, for if 
additional information is required his proper course is to appoint a Commissioner 
whose report can be used in evidence and who can be examined as a witness.(7) 

“ May issue.” —The Judge has a discretion which must be judicially 
exercised to grant or refuse a local investigation. A local investigation is not 
imperative in every case, and a Judge is not bound to issue a commission of his 

(1) Shadhoo Singh p. Bamanoograha, 9 Bam Narain v. Odindra Nath, 17 C. W. N. 
W. B. 83 (1898): Bindabun Chunder v. 369, 374 (1911); 16 C. L. J. 17 23. 

Nobin Cihundcr, 17 W. B. 282 (1872). (4) Dwarka Nath f. Prosunno Kumar, 1 

(2) Bindabun Chunder v. Nobin Chunder, C. W. N. 682 (1897) ; Joy Coomar v. Bundhoo 
supra ; Iswar Chandra p. Jngat Kiehor, 4 Lall, 9 C. 393 (1882). 

B. L. B. App. 33 (1870); the local investiga- (6) Joy Coomar v. Bundhoo Lall, supra, 

tion, however, does not refer to questions of (0) Jhubhoo Sahoo e. Mussamat Jusoda, 

, title to and possession of the lands themselves: 17 W. B. 230 (1872). 

Sanglli V. Mookan, 16 M. 360, 362 (1892). (7) Baikishori p. Kumndinl, 16 0. L. J. 

(3) Sangili p. Mookan, 16 M. 360 (1892); 138 (1910). 
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own motion.(l) Though tho propriety of the order may, under sect. 105, be 
questioned in regular appeal, it cannot lie made the subject of direct or special 
appeal.(2) ^ When a Judge has ordered a fresh local investigation, his successor 
should not interfere with the order.but carry it out before disposing of the case; (3) 
nor where one inquiry has been carried on, should a second issue for the same 
purpose without setting aside the first.(4) If the Court considers it necessary 
to order an inquiry, such an inquiry cannot be left to be made after decree.(6) 

“ Such person.” Subject to^ the Proviso, any person whom the Court 
thinks fit may be appointed. A Munsif may be appointed Commissioner.(6) 
The section itself, however, does not now require that an ofiic.er of Govimment 
should be appointed.(7) But a Judge*should not order a Subordinate Judge, 
whose judgment is before him on apjieal, to go and inspect the locality and make 
a report. A Judge from whose decision an appeal is pending, is the most un¬ 
suitable person to make such invc8tigation.(8) 

“ To make such investigation.” —A Commissioner is bound not to go 
beyond the points referred to him for inquiry.(9) Where a Commissioner 
was only appointed to draw a map, and no power was given to him to take 
evidence, statements of persons recorded by him were held not to be evidence, 
and ought not to have been looked at by the Judge.(10) Notice should be given 
to the parties of the time when the local investigation will be held.(11) 


10. (/) The Commissioner, after such local inspection as 
Procedure of Commis- he deems necessary and after reducing to 
**“*'■• writing the evidence taken by him, shall 

return such evidence, together with his report in writing signed 
hy him,, to the Court. 

The report of the Commissioner and the evidence taken 
Report and depositions by him (but not the evidence without the 
to be evidence in suit. report) shall be evidence in the suit and shall 
form part of the record; but the Court or, with the permission of 
the Court, any of the parties to the suit, may examine the Com¬ 
mission personally in open Court touching any of the matters 
Commissioner may be referred to him or mentioned in his report, 
examined In person. Oj. iq Ji^g fffport, or as to the manner in 
which he has made the investigation. 


(1) McDonald v. Munar Boy, 3 W. E., Act 
X., 163 (1866). 

(2) Graham v. Lopez, 1 W. R. 141 (1864); 
Bykunt Nath «i. Pearoo Monoo, ih., 198 (1864); 
Poorno Persad v. Chundernath, ih., 249 (1864) j 
Rash Beharec v.SahebRoy, 12 W. R. 76 (1869). 

(3) Shurrioollah v. Bawl Mtindal, I W. R. 
102 (1864). 

(4) Nowab Syud v. Surussutty Debia, 23 
W. R. 93 (1874). 

(6) Jugodumba Dobia v. Rohinee Debia, 23 
W. R 192 nsvKV 


(6) Churamun Singh v. Anoop Singh, 11 
0. L. R. 533, 637 (1882). 

(7) Doorga Dass v. Gooroo Churn, 6 W. R., 
Act X.. 81 (1886). 

(8) Boy Sultan v. Mussumat Laloo, 17 
W. R. 300 (1872). 

(9) Ram Dhun v. Ram Moneo, 21 W. B. 
280 (1874). 

(10) Shitawa v. Bhimappa, 24 B. 43 (1899). 

(11) Eristo Monee v. Kglinton, 12 W. B. 
139 (1809 ); Jhubhoo Sahoo v, Mossamat 
.Tiimda. 17 W. R. 230 (18721. 
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. (-'?) Where Me Court is for any reason dissatisfied with tlie 
'proceedings of the Commissioner, it may direat, such further inquiry 
to be made as it shall think fit. 


Procedure. —A day should be fixed for the return of the report, and then 
for hearing objections to it.{l) The report and evidence are filed, and become 
part of the record {vide post, “Shall be evidence”). The evidence without 
the report is not evidence in the suit. It may be, however, that oral testimony 
may not be necessary, as where a Commissioner is simply deputed to make a 
measurement, and it is not necessary that the report must have depositions 
attached to it to make it legal evidence,(2) though, if there be depositions, these 
cannot go in without the report. The latter caimot be rejected because the 
Ameen’s remuneration has not been paid.(3) The Comt considers the report 
and evidence taken, subject, of course, to any objections that may be taken to 
them by either party along with the other evidence on the record,(4) and may 
examine the Commissioner and take further evidence, as to which, see, post. 
While the report may be looked to to explain a map,(5) the Court should not 
(piestion the correctness of a map attached to a report which is not impugned 
by either party.(6) 

“ Shall be evidence.” —The report, and evidence if the investigation is 
completed,!?) is evidence upon whatever materials it is based, though, of course, 
it will have more or less weight according as the basis of it is more or less reason¬ 
able and valid,(8) and although the Court may have exercised its discretion 
unwisely and wrongly in ordering an inquiry or in giving the Commissioner too 
extensive powers,(9) but not if the proceeding is without jurisdiction.(lO) The 
Court is not bound by the report, but may inquire further into the matter if 
there is any necessity for so doing. The report is for the assistance of the Court, 
and is part only of the evidence, and other evidence may be received to explain 
it or show that it was wrong.(ll) The Court is at liberty to a'dopt a portion of 
the report, and reject the rest.(12) The report is sufficient evidence to support 
a decree if it is believed by the Court and considered sufficient without further 


(1) Bam Narain v, Goburdhun Lall, 21 
W. B. 2 (1873). 

(2) Chunder Monee v. Nilumbur Mustolec, 
7 W. B. 43 (1867), 

(3) Jagat Kiahore v. bina Kath, 17 C. 281 
(1889). 

(4) Ib. 

(6) Mahomed Anwar v. Boy Chander, 17 
W. B. 521 (1872). 

(fl) Brijonath Cho^dhry b. Lall Moab, 14 
W. B. 391 (1870). 

(7) Kalec Dans v. Dob Narain, 13 W. B. 
412 (1870). 

(8) €hunder Coomar v. Joy Chundeff, 19 
W. B. 213 (1873); see Shoo Narain ». Boodh 
Singh, 11 W. R. 423 (1869); Jamioboo 


Chowdhrain v. Collector of Mymensingb, 8 
W. B. 287 (1867 ); Dole Gobind v. Chamoo 
Sing, -10 W. B. 312 (1868); Khajah Abdool v. 
Bhuttoo Sheikh, 22 W. B. 360 (1874). 

(9) Umbica Churn v. Goluok Chunder, 0 
W. B. 596 (1868); Bajnath Pandah v. 
Doorga Lall, 12 W. B. 136 (1869); of. Shah 
Nuthoo V. Ghuneesam,Singh, 8 W. B. 267 
(1867). 

(10) Nidhoo Sircar r. PhilliMw, 10 W. B. 
163 (1888). 

(11) Azim Samng «. Alimooddeen, 17 
W. B. 270 (1872); as to further evidence, 
(ade 'post, 

(12) Poieshnauth Mooherjee v. Martin, 1 
W. B. 93 (1864). 
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evidence to corroborate it.(l) The report is evidence in the suit in wbicb it is 
made, but in that suit onl 7 .( 2 ) 

Examination of Commissioner. —^The Commissioner may be examined 
in person. This provision, it has been said, was probably considered necessary 
because an Ameen is something like an arbitrator, and it may have been thought 
that he could not be examined as to his proceedings. (3) In a recent case it 
was said that the object of this provision was to protect the Commissioner 
(who is a quasi judicial officer) on grounds of public pohey from vexatious 
examination by either party, and it was held that a Court cannot arbitrarily 
withhold permission to examine a Commissioner for accounts asked by a 
party.(4) Charges against the Commissioner ought to be fully inquired into.(6) 
This and the last rule do not contemplate the tender of further evidence after 
the report, except the examination of the Commissioner himself, but they do not 
forbid it. They arc consistent with either course, and the point must be decided 
on general principles, according to the facts of each case.(6) Sub-rule (3) as to 
further inquiry is new. 

Appellate Court.—The report must be taken into consideration by the 
Appellate Court, even though it may be of opinion that local investigation 
should not have been made.(7) If the Court finds the report deficient in any 
point it can send for the Commissioner and examine him.(8) An Appellate 
Court ought not to interfere with the result of a local inquiry except upon clearly 
defined and sufficient grounds, which must be expressed in its judgment.(9) 
On the other hand, the report should not be made the basis of a judgment to 
the total disregard of the other evidence on the record.(lO) 


Commissions to examine accounts. 

11. In any suit in which an examination or adjustment of 
Commission to examine accounts is necessary, the Court may issue a 
or adjust accounts. commission to such person as it thinks fit 
directing him to make such examination or adjustment. 


(X) Seeteram Mootoqoo v. Ramnarain 
Mookeqee, 6 W. B. 61 (1866). A Munsifs 
report of a local inveatigation when not ahown 
to b« substantially erroneous in its data or 
reasoning should eonvey the greatest weight 
as evidence of the facta it sets forth : Wise v, 
Ameeroonnissa Chstoon, 3 W. B. 219 (1865). 

(2) Denobandhu Qhose v. Nistarini Dasi, 
12 C. L. B. 50 (1882). 

(3) Avim Sarung v, Alimooddeen, 17 W. B. 
270 (1872); sed qu. as to Amin’s position. 

(4) Sitaram v. Bam Prosad Bam, 16 
C. L. J. 87(1913). 

(5) Abdool Kurreem v. (iimpboll, 8 W. B. 


172 (1867). 

(6) Qrish Chunder f. Soshi Shikharoshwar, 
27 C. 961, 968 (1900); s. c., 4 C. W. N. 631. 

(7) Bajnath Pandah v. Doorga Lall, 12 
W. B. 136 (1869). 

(8) Shco Dyal v. Tfodgkinson, 24 W. B. 
342 (1875). 

(9) Banco Sarut v. Baboo Prosunno, IS W. 
B. (P. C.) 16 (1870); s. c., 18 Moo. I. A. 607 ; 
cf. Protab Chunder v. Banco Sumomoyeo, 19 
W. B. 361 (P. C.) (1873); Nilmadhub v. 
Raj Kiahoro, 18 C. L. J. 220 (1913). 

(10) Bustee Sahoo v. Jeo Naraln, 24 W. E.. 
338 (1875). 
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12. (/) The Court shall furnish the Commissioner with such 
Court to give commis- proceedings and such instructions 


sloner neoessaiy Iiutrae- 
tlons. 


as appear necessary, and the instructions 
shall distinctly specify whether the Com¬ 
missioner is merely to transmit the proceedings which he may 
hold on the inquiry, or also to report his own opinion on the 
point referred for his examination. 

(;^) The proceedings and report (if any) of the Commissioner 
„ ^ shall he evidence in the suit, hut where the 

to be evidence. Court Court has reason to be dissatisfied with them, 

may direct (urther In- 

'*’**^' think fit. 


it may direct such further inquiry as it shall 


Accounts. —These and the next rule correspond with sects. 180 and 181 
of tlie Code of 1859, which in their essentials arc tlie same as the present law.{l) 
A Court may issue a commission under r, 11 without tlie consent of parties ;(2) 
but where the reference liad been made by consent, it was, under the circum¬ 
stances of tlic case last cited, regarded as made on an agreement tliat the Com¬ 
missioner .sliould decide the questions of fact referred to liim reserving questions 
of law to be disposed of by the Court.{3) As to the proceedings on the commission, 
vide post. Presidency Higli Courts on their Original Side have a procedure and 
officers of tlieir own in and for the taking of accounts, and it has in consequence 
been held that tlie provisions of the Code relating to the adding of parties should 
be adapted ci/ pres to the requirements of the Court in its ordinary civil juris¬ 
diction.(4) A reference to the Registrar of the High Court has, however, been 
treated as having been made under the former section.(5) The rule does not 
require that the Commissioner should be sworn or affirmed.(6) A direction to 
a CommiSisioner to take accounts under these rules is not a preliminary decreo.(7) 

“Necessary.”-—It was held where the plaintiff filed his books in Comt 
and they were not impugned, that a commission should not liave issued, but 
the plaintiff should have made up the account himself.(8) Where there is 
objection and the items of objection are few in number, they may be disposed 
of in open Court. If,-however, they are numerous, and in order to dispose of 

of tho oertifleato made by the Commissioner 
in tho Bombay High Court, see Bustomji e. 
Kessowji, 3 B. 161 (1879); and as to exten¬ 
sion of time for making of motion to vary 
report, see Hurmusji v. Bomonji, 9 B. 260 
(1886). ■ ■ 

(0) Eai Narsingh v. Eai Narain, 3 A. 
H. C. E. 217, 232 (1871). 

(7) NarayanBalkrishnav.GopalJivGhadi, 
38 B. 392 (1914); and see Ealuram Firchand 
«. Gaugaram Sakharam, 38 B. 331 (1913). 

(8) Chand Ram v. Brojo Gobind, 19 W. R. 
14 (1873). 


(1) Chotty V. Mahomed Essa, 6 C. W. N. 
092, at p. 700 (1901). 

(2) Watson v. Ago Mohodee, 11. A. 346, at 
p. 302 (1874). 

(3) Ib. 

(4) Vakatchand v. Advocate-General, 8 
B. H. C. R. 96, 100 (1871), whore it was held 
that when a decree had been passed referring 
the matter to the Commissioner's office to 
have accounts taken and property sold, the 
Court hod still power to add a party to tho 
suit. 

(6) Chetty «. Mahomed Essa, 6 C. W. N. 
692, at pp. 699,705 (1901). As to the nature 
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them it IS necessary to enter upon complicated inquiries, the proper course to 
pursue IS to appoint a Commissioner. This course may properly be pursued 
in the first instance if the account required is not of such a nature as to render 
it probable that there will be no difficulty in dealing with the disputed items in 
Court.(l) 

Examination. —The Court furnishes the Commissioner witli such proceed' 
mgs and instructions as are necessary (r. 12). The Commissioner may examine 
the parties and any witnesses (2) which may be produced, and call for and examine 
documents relevant to the inquiry |r. 16). 

Proceedings. —This includes both the evidence taken (3) and the Com¬ 
missioner’s report or opinion. (4) A distinction is drawn in the second paragraph 
between the proceedings which may or may not be accompanied by a report of 
the Commissioner’s opinion and the report. The section is now more clearly 
worded. 

“ Shall be evidence.” —The Commissioner’s proceedings are an inquiry 
lor the information of tlie Court, not a trial. His position is different from 
that of a Judge tr)dng it cause. The proceedings, which include his report 
when he is required to report, arc undei this section to be treated as merely 
evidence in the cause. If, therefore, he finds a fact, his finding is only evidence 
of that fact, but not a decision upon it. The report cannot be regarded as a 
judgment of a Court, for, standing by itself, it is inoperative. It requires 
affirmance by an order of a Court to make it operative.(5) It is only evidence 
if the Court is not dissatisfied with it. The section does not restrict the grounds 
of dissatisfaction.(6) The Court must be satisfied with the proceedings before it 
adopts them. The Court will no doubt in all cases give due weight to the opinion 
of the Commissioner ; and the duty cast upon it of satisfying itself as to the pro¬ 
ceedings is in practice modified to this extent, that it is usual to confine the 
examination to those parts of them to which exception has been taken by the 
parties ; but the duty to that extent at all events rema ins, and can only be dis¬ 
charged by such an examination as is sufficient for the purpose of satisfying the 
Court that the investigation has been conducted by the Commissioner fairly and 
in accordance with law.(7) 

Powers and duty of Appeal Court. —The fact that the judgment of 
the Court of first instance is an alfirmancc of the report of a Commissioner, 
does not affect the powers of a Court of Appeal, though when the case comes 
before the latter the situation is, of course, somewhat different. What has 


(1) Degambar Mozumdar ti. Kallynath 
Roy, 7 C. 054, 667 (1881); Annoda Persadv. 
Bwarkanath Gangopadhya, 6 C. 764 (1861), 
in which oases the procedure in taking 
aoconnts is laid down. 

(2) Chand Ram v. Brojo Qobind, 10 W. B. 
14 (1873), on this point is not law. 

(.3) As regards the case of Chand Ram v. 
Brojo Qobind, 19 W. R. 14 (1873), see last 
rule. In Rai Nursingh e. Bai Narain, 3 
A. H. 0. B. 217, at p. 233, it is pointed out 


that the depositions are to be returned with 
the report. 

(4) Ib.; Chetty v. Mahomed Essa, 6 
C. W. N. 692, at p. 707 (1901). 

(6) Chetty v. Mahomed Essa, 6 C. W. N. 
692, at pp. 701, 706, 707 (1901). 

(6) AhmedNanabhaiv.KhasailKarlmbbal, 
8 B. H. C. R.', A. C. J. 149,160 (1869). 

(7) Chetty v. Mahomed Essa, 6 C. W. N. 
092, at pp. 706, 707 (1901). 
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then to be dealt ■with is the decree of the Court belo'w, and when this gives 
effect to the findings of the Commissioner, there is the added weight of the 
Judge’s decision. But the duty of the Appellate Court is commensurate with 
that of tlie Court of first instance, and if it is dissatisfied 'with the proceedings 
in wliole or in part, it is incumbent on it to do that which the Lower Court ought 
to iiave done, namely, to set them aside either wholly or partially, and send 
tiie matter back for such further inquiry as may be neces8ary.(l) It is open to 
the Court of Appeal to deal with the report on matters of fact, and its powers 
are not limited any more than are those of the^first Court to questions of principle 
when examining such report.(2) In the first of the cases last cited, Maclean, C. J., 
was of opinion that if there had been a fair investigation of the matter by the 
Registrar or Commissioner, and his finding had been confirmed, the Appeal 
Court ought not to interfere except on the strong ground of manifest error or 
jnanifest abuse.(.3) 

Gommmions.to make ‘partitions. 

13. Where a frdiminary decree for fartition has been passed, 
Commission to make *^16 Court may, in any''case not provided for 

partition of immoveable by section tiJ,, issue a commission to such 
property. person as it thinks fit to make the partition 

or separation according to the rights as declared in such decree. 

14. {!) The Commissioner shall, after such inquiry as may 
I Procedure of Commls- be necessary, divide the property into as 

many shares as may be directed by the order 
under which the commission was issued, and shall allot such 
shares to the parties, and may, if authorized thereto by the said 
order, award sums to be paid for the purpose of equalizing the 
- value of the shares. 

(3) The Commissioner shall then prepare and sign a report 
or the Commissioners {where the commission was issued to more 
than one person and they cannot agree) shall prepare and sign 
separate reports appointing the share of each party and dis¬ 
tinguishing each share (if so directed by the said order) by metes 
and bounds. Such report or reports shall be annexed to the 

(]) Chetty V. Mahomed Essa, 5 C. W. N. tho first Court; but see Venkata v. Venkata- 
692, at pp. 70], 706, 707 (1901). ramaiya, 1 M. H. C, R. 418 (1803); Kantee 

(2) Chetty V. Mahomed Essa, 6 C. W. Chuuder v. Gopeo Madhub, 11 W. R. 3 
692, at pp. 701, 706, 707 (1901); Ahmed (1869); and Seth Gujmull v. Mussumat 
Nanabhai tf. Khasaji Kai imbhai, 6 B. H. C. R. Chaheo, 2 1. A. 34^^1874), in vhiob tho 
149, A. C. J. (1869); Sankatola v. Poleehetti, Privy Counoil refused to entertain objections 
6 M. H. C. R. 36 (1870) [dias. from Saiapa v. to an account which hod not been brought 
Malai, 1 M. H. C. R. 1 (1862); Venkata v. to the notice of the first Court or made a 
Venkataramaiya, ib. 418 (1803)]. In the ground of appeal in India, 
second and third cases it was held that the (3) Chetty v. Mahomed Essa, 5 C. W. K. 
Appellate Court would examine the accounts 092 (1901). 
even if no exception were taken to them in 
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coromssion and transmitted to the Court; and the Court, after 
hearing any objections which the parties may make to the report 
or reports, shall confirm, vary or set aside the same. 

{3) Where the Court confirms or varies the report or reports 
it shall pass a decree in accordance vnth the same as confirmed or 
varied ; hut where the Court sets aside the report or reports it shall 
either issue a new commission or make such other order as it shall 
think fit. t 


Revenue paying land, —TJie juiisdiction of the Civil Court in matters of 
partition of revenue paying land is restricted only on questions afiecting the 
right of Government to assess and collect in its own way the public revenue,(l) 
See notes to sect. 54. 


“ Commissioner,” —In the last Code the plural was used. It was held 
by Pontifex, J., that the Coui't was not bound to appoint more than one Com¬ 
missioner ; but Field, J., doubted whether, having regard to the language of the 
third clause of the formA section, this was so.(2) And a Full Bench of the 
Allahabad High Court held that the Court could not legally usue a commission 
to one Co mmis sioner only.(3) The Court may now issue a Commission to one 
or more persons. Commissioners have been looked on as officers of Court acting 
by a majority,(4) though it is no longer so as regards Conamissioncrs appointed 
to make a partition. Commissioners have no lien on the return for their fees, 
and cannot refuse to give it up until they arc paid.(5) When a Commissioner 
is unable to execute the commission, the plaintiff may apply for the issue of a 
fresh commission and the Court should grant such an application.(6) 

Report.— A party on the original side of the High Court desiring to move ■ 
to vary a report made by the Commissioner, must not only file his exceptions 
to such report, but must also make his motion to vary it, within twenty days 
after the filing of the report; or, if the Judge or the Court have allowed him 
further time for such application, then witliin the further time so allowed.(7) 

“Metes and bounds.” —These .ore merely the measurements and the 
limits of the shares which may be mentioned in the Commissioner’s report. 

“ Bounds ” there do not mean a wall to be built. A Court has no power under 
this section to order its Ameeu to cause a wall to be built separating portions of 
property of which partition has been deoreed.(8) 


(I) Jogodishury Dcbea c. KailashChundra, 
24 C. 726 (1807); Ruttun Monec v. Brojo 
Mohun, 22 W. R. 11 (1874); Ajoodhia Lall 
V. Qumani Lall, 2 C. L. R. 134 (1878); 
Chundeioath Nandi v. Hur Naiain, 7 C. 163 
(1881); Zahrun v. Qoori Sunkai, 15 C, 198 
(1887); Debi Singh v. Sheo Lall, 1(1 C. 203 
(1880); Hemanta Kumari v. Jagadindra 
Nath, 18 C. L. J. 626 (1913). 

. (2) Gyan Chundor r. Durga Churn, 7 (!. 
318 (1881). 

(3) Muluhaud v. Muhammad AH Khan, 


29 A. 235 (1906). 

(4) Rajendra Matilal v. Ramnaiayan 
MatiUl, 3 B. L. R. App. 3 (1869). 

(6) Rajmuheeny v. Muddosoodun, Bourke, 
24 (1866). 

(6) Maanm-un-uUsa v. Ijatifan, 32 A. 319 
(1910). 

(7) Nariottam v. Uari Chand, 13 B. 368 
(1889). 

(8) Sohan Lai t>. Hardeo Sahai, 19 A. 194 
(1896). 
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Decree. —In suits for partition of immoveable property not paying revenut 
to Government, the Court, if it has the information before it necessary to enable 
it to make a decree not only declaring the rights of the parties but actuallj 
fixing the particular areas, or rooms, or parts of the houses, as the case may be 
of which possession is to be given to the parties respectively in partition, maj 
make such a decree without employing the procedure of these rules, and the decree 
so made would be enforceable in execution, and possession of the respective areas 
rooms, etc., could be given to the parties in execution of the decree.(1) Bui 
where, as most generally happens, a Court hSs not the information necessary tt 
the making of such a decree, it must make a preliminary or interlocutory decree 
of a declaratory nature, and then adopt the procedure of those rules by appointing 
a Commissioner, or Commissioners, whose duty will be, not to give possession 
for at that period there would be no decree capable of execution by possession 
but who should allot such shares to the parties, award the sums to be paid ic 
case sums are to be paid, and then prepare and sign a report appointing llu 
sliarcs and distinguishing such shares by metes and bounds, if ordered so tc 
do.(2) The Coran'issioner, or Commissioners, must then submit that report 
to tlu? Court, and the Court, after giving the parties an opportunity of objeet- 
ing (3) to the report, might under the last Code quash the report and proceedings 
of the Commissioner or Commissioners, and issue a new commission, or (when 
the Commissioners agreed) pass a decree in accordance with the report. Tht 
decree in accordance with such report would be a decree allotting the specific 
shares, areas, rooms, etc., distinguishing them, where possible, by metes anc 
bounds or other adequate description, and decreeing to the respective partia 
possession of tliose portions of the property allotted to them. In the latte) 
case that would be the final decree. It is true that the interlocutory decree 
would be appealable,(4) but for all that it is not the final decree or the decree 
which is capable of execution, except possibly for such costs as' it might aware; 
to be paid. It is merely of the character of an interlocutory and declarator} 
deoree.(5) It is only after a decree has been made by the Court expressing itf 
approval of the partition scheme that there is any decree capable of executioi 
as a partition-decree. (6) In a case which falls imder the second of the above 
mentioned categories, the appointment of a Commissioner, whether he be thi 
Amin of the Court or some one else, is not the issuing of a process in executioi 
of a decree, nor aie any proceedings of such Commissioner the carrying out 0 
any process in execution. The time has not yet arrived for execution of thi 
decrec.(7) Proceedings under this rule for the purpose of effecting partition an 
proceedings in the suit itself, and not proceedings in execution of a dccree.(8 

(1) Krishnamachariar v. Kuppummal, 31 Mohun, 12 C. 209 (1885); rtulhin Golab i 

M. 640 (1908). Eadha Dulari, 19 0. 403 (1892); Bolorar 

(2) Shah Muhammad v. Hanwant Singh, 20 Duy v. Ram Chundra, 23 <\ 279 {1896). 

A. 311, 312-314 (1898). (5) Shah Muhainmirt v, Hanwant Singh 

(3) Shah Muhammad v. Hanwant Singh, supra. 

supra; auo us to uoiiuiescenco barring (0) AbdusSamad e. Abdur Ruzzuq, 2 J. A 
objection, Gyan Ohunder v. Durga Churn, 400, 411 (1899). 

7 C. 318 (1881). (7) Shah Muhammad u. Hanwant Singli, 2i 

(4) bhah Muhammad v. Hanwant Sii^h, A. 311, 312-314 (1898). 

supra; see Bhola Nath v. Sonamoni Hosi, ( 8 ) Hwarkanath Misscr v. Barinda Natl 
12 C. 273 (1885); Bepin Bchari v. Lai Missur, 22 0. 425 (1896); loll, in lost case. 
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Tlie amendments in clause (2) and tlie addition of clause (3) replace tlie following 
words in tlie former section : “ oitlier quash the same and issue a new commission 
or (where the Commissioners agree in their report) pass a decree in accordance 
therewith." The provisions are the same with this difference, that the Court 
has not now to pass a decree where the Commissioners agree, but has in every 
case power to confirm, vary, or set aside.(l) The action of an Amin appointed 
under this nile in a partition-suit to demarcate the shares assigned to the respec¬ 
tive parties to the suit is not tlie executing of a process for enforcing the judgment 
within the meaning of article 164 of the second schedule to the Indian Limitation 
Act, 1877.(2) An order passed in a suit for partition, subsequently to the pre¬ 
liminary decree appointing a commission to make the partition, is not an order 
in execution, and therefore is not appealable under sect. 47. It is an inter¬ 
locutory order pending the suit which has not been finally decided ; and the appel¬ 
lant may take objection to it in an appeal against the final decrce.(3) Where 
in suits for partition, possession is sought of a definite share of a property oonsi,st¬ 
ing of a number of houses, the principle in such cases is, that if a property can be 
partitioned without destroying the intrinsic value of the whole property or of 
the shares, such partition otight to be made ; but where partition cannot be made 
without destroying the intrinsic value of the property, then a money-compensa¬ 
tion should be given.(4) The decree must be 8tamped.(6) 

Appeal.—^An application for the appointment of a Commissioner was held 
not to be a matter coming within the scope of sect. 244 (now 47), and therefore 
no appeal lay from an order made on such application. (6) 


General provisions. 

15. Before issuing any commission under this Order, the t 
Expenses of conunis- Court may order such sum (if any) as it 
Sion to be paid Into Conrt. thinks reasonable for the expenses of the 
commission to be, within a time to be fixed, paid into Court by 
the party at whose instance or for whose benefit the commission 
is issued. 


Costs.—Costs of a commission to take evidence was generally made costs 
in the cause ; (7) and this has been done where a commission issued to examine 
a purdanashin at her own request.fS) A Commissioner has no lien on, a return 
of partition for his fees, and cannot refuse to give it up till they are paid.(9) 


(1) Cf. Jaaki Prasad ti. Gauri Sahai, 28 
A. 76 (1906), where it was held that the 
Court might accept or reject the report but 
could not modify it. 

(2) Shah Muhammad v. Hanwant Singh, 
20 A. 311 (1898). 

(3) Jogodiahury Doboa v. Kailash Chundra 
Lahiry, 24 C. 726 (1897). 

(4) Aabanullah v. Kali Kinkur Kur, 10 C. 
675 (1884). 


(6) Balaram v, Ramkrishna, 29 B. 366 
(1905). 

(6) Jntla Mallayya v, Madepalli, 17 M. L. J. 
144 (190)). 

(7) Gahan ti. Owen, Coryt. 11 (1864r-66). 

(8) Monendrobhoosun Biswas v. Soshee- 
bhoosun Biswas, 6 C. 866 (1880). 

(9) Eajmoheeny Dabee ti. Muddoosoodun 
Dey, Bourke, 24 (1866). 
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While it is competent to a Court to require that a sum should be deposited, the 
omission to exercise this power does not debar a Commissioner from recovering 
his remuneration fi'om the party at whose instance he was engaged.(l) It has 
been held by the Madras High Court (2) that the Code does not authorize the 
dismissal of a suit on refusal or failure of a party to deposit the amount ordered 
under this section. When after the issue of a commission it is found that the 
work is in excess of the amount paid in for the costs of the commission, and that 
the party at whose instance the commission was issued is not willing to pay, 
the only way in which the additional costs can be realized is by making the amount 
costa of the suit, and entering the same in the decree. An order for depositing 
additional costs when not entered in the decree cannot be enforced.(3) 


16. Any Commissioner appointed under this Order may, 
Powers of Commis- unless otherwise directed by the order of 
appointment,— 

(a) examine the parties themselves and any witness whom 
they or any of them may produce, and any other 
person whom the Commissioner thinlcs proper to call 
upon to give evidence in the matter referred to him; 

(i) call for and examine documents and other things relevant 
to the subject of inquiry; 

(c) at any reasonable time enter upon or into any land or 
building mentioned in the order. 

Powers .—A Commissioner has wide powers and discretion to inquire as 
lie may into the matters referred to him for invcstigation.(4) He is entitled 
to take evidence in the matter referred to him.(6) Where instructions are 
given in the presence of both parties, and no objection is made by either then 
and there, they have no ground of complaint after the Commissioner has carried 
out his instructions, if the Court acts upon his report.(6) He cannot, however, 
go beyond the terms of the order appointing him.(7) 


17. (7) The provisions of this Code relating to the sum- 
Attendance and examl- zoning, attendance and examination of wit- 
nation of witnesses belore nesses, and to the remuneration of, and 
Commissioner. penalties to be imposed upon, witnesses, shal- 


(1) Gopalaratnamayyar v. Bupala Nara- 
aimma, 4 M. 399 (1882); as to natoro of 
remuneration, see Bagava Chariar v. Vedanta 
Chariar, 3 M. 259 (1881). 

(2) Bagava Chariar v. Vedanta Chariar, 3 
M. 269 (1881). 

(3) Tadhin Proshad Singh v. Sardar Coo- 
mar Narayan Singh, 10 C. W. N. 234 (1906). 

(4) Mohun Lall v. Unnopoorna Dossee, 9 

W. 3.666,668 (1868); as to calling for wills, 
see Unnopoonah Dabee v. Banee Kolocho- 
money, Bolton, 83 (1839). ' 


(5) Tincouri Dcbi v, Suttya Doyal Bannorji 
6 C. L. .1. 106 (1889) [duty of Commiaeionei 
when examining accounts]. 

(6) Bisscssur Boy |r. Kanchun Boy, IJ 
W. B. 166 (1869). , 

(7) Bam Dhun v. Bam Monee, 21 W. B 
280 (1874); Sbibo Soonduree v. Bam Chundet 
17 W. R. 489 (1872); Bustee Sahoo v. Jei 
Narain, 24 W. B. 338 (1876); Bijoy Ciobim 
0 . Kalco ProBunno, 16 W. R. 294 (1871) 
Doogar Churn v. Neem Ohand, 24 W. B. 20^ 
(1876). 
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apply to persons required to give evidence or to produce docu¬ 
ments under this Order whether the commission in execution 
of which they are so required has been issued by a Court situate 
within or by a Court situate beyond the limits of British India, 
and for the purposes of this rule the Commissioner shall be deemed 
to be a Civil Court, 

[2) A Commissioner may apply to any Court (not being a 
High Court) within the local limits of whose jurisdiction a witness 
resides for the issue of any process which he may find it necessary 
to issue to or against such witness, and such Court may, in its 
discretion, issue such process as it considers reasonable and proper. 

Powers of Commissioner.- -A Commingionpr was under Iho last Code 
vested with the powers of a Civil Court to summon witnesses and enforce their 
attendance under the provisions of the Code. But a private Commi.ssioner, 
without the machinery of a Court, might find practical difficulty in enforcing 
the order. In a case in which a private Commissioner experienced dilficnlty 
in enforcing the attendance of witnesses before him, the Calcutta High Court 
directed the return of the commission, and sent it under .sect. 386 (now r. 4) 
to the Civil Court, witliin wliose jurisdiction the witnesses resided.(1) It has, 
therefore, been enacted that, as is already the practice in many places, a private 
commissioner may cause his processes to be executed through the Court having 
local jurisdiction where the witnesses reside. It has been held in Bombay, on 
the Original Side, that an attachment will issue to compel a party to obey an order 
made by a Commissioner upon the certificate of the Commissioner that such 
order has been made and disobeyed without, in the first instance, making such 
order a rule of Court.(2) • 

18. (z) Where a commission is issued under this Order, 
Parties to appear belon the Court shall direct that the parties to the 
Commissioner. suit shall appear before tlte Commissioner in 

person or by their agents or pleaders. 

(/?) Where all or any of the parties do not so appear the 
Commissioner may proceed in their absence. 


Appearance of parties before Commissioner. —Act VIll. of 1859, sect. 
181. A party, refusing to appear before an Anieen at the time he holds his local 
investigation, is not at liberty afterwards to take any objection to his report.(3) 
In the case of Eshan Chunder u. Soorjo Lall,(4) it was held that where a plaintiS 
fails to appear before a Commissioner, and tlie defendant appears, the plaintiff 
is liable to have his suit dismissed with costs. Before proceeding under clause (2) 
due notice of the time and place fixed for proceeding should be given. 

(1) Mahomed All v. Warid Ali, 23 C. 404 (3) Bamun Doss v. Brojo Kishore, G W. B. 

(1896). J30 (1866). 

(2) Dhurandhardas v. Bhaii Govind, 10 (4) Marsh. 139 (1864). 

B. H. C. R. 4 (1873), 




OKDEE XXVII. 

Suits hy or against the Government or Public Officers in their 
ojicial capacity. 

1. In any suit hy or against the Secretary of State for India 
Suits by or against in GouncU, the plaint or written statement shall 
Qouernment jg signed hy such person as the Government 

may, hy general or special order, appoint in this hehalf, and shall 
he verified hy any person whom the Government may so appoint and 
who is acquainted with the facts of the case. 


Suita against Government or Public Officers.— See jiote to sRots. 
79-82, ante. 

2. Persons being ex ojficio or otherwise authorized to act 
Persons suthoriied to for the Government in respect of any judicial 

act for Government. proceeding shall be deemed to be the recog¬ 
nized agents by whom appearances, acts and applications under 
this Code may be made or done on behalf of the Govermnent. 

3. In suits by or against the Secretary of State for India 
Plaints In suits by or in Council, instead of inserting in the plaint 

against Government. name and description and place of residence 

of the plaintiff or defendant, it shall be sufficient to insert the 
words “The Secretary of State for India in Council.” 

4. The Government pleader in any Court, or such other 

Agent for Government to person as the Local Government may for any 
receive process. Court appoint in this behalf, shall be the 

agent of the Government for the purpose of receiving processes 
against the Secretary of State for India in Council issued hy such 
Court. 


5. The Court, in fixing the day for the Secretary of State 
Fixing of day for ap- Council to auswcr to the plaint, 

pearanoe on behalf of shall allow ft reasonable time for the necessaty 
Government communication with the Government through 
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the proper channel, and for the issue of instructions to the Govern¬ 
ment pleader to appear and answer on behalf of the said Secretary 
of State for India in Council or the Government, and may extend 
the time at its discretion. 


6 . The Court may also, in any case in which the 
^ , Government pleader is not accompanied by 

able to answer questions any person on the part ot the Secretary 01 
GMe^em State for India in Council, who may be able 

to answer any material questions relating to 
the suit, direct the attendance of such a person. 


7. (1) Where the defendant is a public officer and, on 

ol time to summons, considers it proper to 

enable pi/V/o officer to niake a reference to the Government before 
make relerenoe to Govern- answering the plaint, he may apply to the 
■ Gourt to grant such extension of the time 

fixed in the summons as may be necessary to enable him to make 
such reference and to receive orders thereon through the proper 
channel. 

(2) Upon such application the Court shall extend the time 
for so long as appears to it to be necessary. 

8. {!) Where the Government undertakes the defence of a 
Procedure in suits suit against a public officer, the Government 

against public officer. pleader, upon being furnished with authority 
to appear and answer the plaint, shall apply to the Court, and 
upon such application the Court shall cause a note of his authority 
to be entered in the register of civil suits. 

{2) Where no application tind&r sub-rule (]) is made by the 
Government pleader on or before the day fixed in the notice for 
the defendant to appear and answer, the case shall proceed as in 
a suit between private parties : 

Provided that the defendant shall not be liable to arrest, 
nor his property to attachment, otherwise than in execution of 
a decree. 

Government undertaking defence.—^This does not change the nature oi 
the suit, which will continue as before. The suit is against the officer, and against 
him the decree, if any, must bo passed.(1) 


(I) O’Kinoaly’s 0. P. C., note to a. 42fi. 



ORDER XXVIII. 


Suits by or against Military Men. 

1. (i) Where any officer or soldier actually serving the 
^ Government in a military capacity is a party 
cannot obtain leave may to a suit, and cannot abtam leave oi absence 
authorize any person to foi- the purpose of prosecuting or defending 

sue or defend for them, , ^ ” 

the suit m person, he may authorize any 
person to sue or defend in his stead. 

{:i) The authority shall be in writing and shall be signed 
by'the officer or soldier in the presence of {a) his commanding 
officer, or the next subordinate officer, if the party is himself 
the commanding officer, or (6) where the officer or soldier is 
serving in mihtary staff employment, the head or other superior 
officer of the office in which he is employed. Such commanding 
or other officer shall countersign the authority, which shall be 
filed in Court. 

(3) When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the officer 
or soldier by whom it was granted could not obtain leave of 
absence for the purpose of prosecuting or defending the suit in 
person. 

Explanation .—In this Order the expression “ commanding 
officer ” means the officer in actual command for the time being 
of any regiment, corps, detachment or dep6t to which the officer 
or soldier belongs. 


2. Any person authorized by an officer or a soldier to 
Person so prosecute or defend a suit in his stead may 

may act personally or prosecute or defend it in person in the same 
appoint pleader. manner as the officer or soldier could do if 

present; or he may appoint a pleader to prosecute or defend the 
suit on behalf of such officer or soldier. 
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3. Processes served upon any person authorized by an 

Service on person so ^ ^ 

authorized, or on his pleader appointed as aforesaid by such person 

serrt^’ ** "** ***^ 8,8 if they had been served 

on the party in person. 


Military men.— Generally, as regards srnts against soldiers, see Army 
Act, 1881, and case cited.(1) If a person sues for a soldier without authority 
the suit must be dismissed ; (2) and an objection to the plaintiff’s right to bring 
the suit, though not taken in the Court of first instance, was allowed on second 
appeal.(3) The provisions of sect. 468 of the last Code have been embodied 
in 0. V. rr. 28-29, wliich deal with service on militar}' men. 


(1) Mahomed Saib v. Aggaa, 10 M. 310 B. H. G. R, A. 0. J. 20 (1869), 

(1887). (3) Ib. 

(2) Shivram Vithal v. Bhagirtbebai, 6 



ORDEK XXIX. 


Swits by or against Corforalions. 

1. In suits by or against a corporation, any fleading 
SubsoripUon and veri- may be signed and verified on behalf of the 

Boation of pleading. corporation by the secretary or by any director 
or other principal officer of the corporation who is able to depose 
to the facts of the case. 

2. Subject to any statutory provision regulating service of 

„ , 'process, where the suit is against a corpora- 

tion, the summons may be served— 

(a) on the secretary, or on any director, or other principal 

officer of the corporation, or 

(b) by leaving it or sending it by post addressed to the corpora¬ 

tion at the registered office, or if there is no registered 
office then at the place where the ccrporation carries on 
business. 

3. The Court may, at any stage of the suit, require* the 
Power to roduire per- personal appearance of the secretary or of 

sonal attendanee of oflieer any director, or other principal officer of the 
of corporation. corporation who may be able to answer 

material questions relating to the suit. 

“ Corporation.” —Tiic corporation contemplated by the former Code was, 
it was held, a corporation as known in English law, that is, a corporation created 
with the express consent of the Sovereign, or of such antiquity that the consent 
of the Sovereign may bo presumed.fl) Thus, the Akhara Panchaiti, an associa¬ 
tion formed by the followers of Guru ffanak, who flourished in the fifteenth 
century, and having no royal sanction, though it be a corporation under the 
Civil law, was held not to be a corporation under English l#w.(2) A company 
which lias been duly registered under the Indian Companies Act of 1882 is a 


(I) Panchaiti Akhara v. Gauri Kuar, 20 A. Committee v. BurjorjiBamanji, 14B. 266» 289 
107, 169 (1897); as to corporations by pre- (1880). 

Bcription, soe Yusuf Bog v. Board of Foreign (2) Panchaiti Akhara v. Gauri Kuar, 20 A. 
Missions, l(i A. 420,422 (1894); and as to tho 167 (1897). 
attributes of a corporation, see Cantonment 
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corporation.(1) There is nothing in r. 1 to exclude from its operation a foreign 
corporation or a foreign company, and there is nothing in tlie Code, or in the 
Indian Companies Act, requiring such corporation or company to be registered 
under the Indian Companies Act before it can claim the benefit of this rulc.(2) 
The former section referred also to companies authorized to sue and bo sued in 
the name of an officer or trustee. Authority to sue or be sued in the name of an 
officer or trustee can only be conferred by Act of Parliament, or by an Act of 
the Indian Legislature, and there are some Acts in the Indian Statute Book by 
which certain companies are autlforized to sue or be sued in the name of an 
officer.(3) Where the actuary of an assurance company e.stablished in London 
by Act of Parliament, which gave him the privilege of suing tliere 011 behalf of 
the company, sued in India, it was held, though the Act did not extend to thi.s 
country, that lie might sue, inasmuch as the insured must be assumed to have 
notice of tlie Act under which he could sue and be sued, and the contract might 
be considered as in effect made by him only.(4) The rule now omits reference to 
sucli oompanie.s. Most companies are registered, and a registered company 
is a corporation. Companies authorized to sue and be sued in the name of an 
officer or trustee must, it flras said, be very few, if, indeed, any exist, and it has 
been thought that they do not appear to call for special treatment. 

Suits by or against corporations, —These rules do not deal with the 
question who may sue or be sued and in wliat manner, but merely deal with 
two incidents of procedure in such suits, viz. the subscription and verification 
of the plaint and service on a defendant corporation. The general rule, however, 
is that a corporation (and a registered company is such) must sue and be sued in 
its corporate name,(5) and cannot sue (6) or be sued (7) through an agent. A 
company “ authorized to sue and be sued,” etc., will of course sue and be sued 
in the name of the officer or trustee. It ha.s been held that in the case of a suit 
by (8) or against (9) an unregi.stored and unincorporated company or association 
not authorized to sue or be sued in the name of an officer, the names of the 


(1) CampboUi). Jackson, 120.41,44(1885). 

(2) Singer Manufacturing Cu. v. Baijnath, 
30 (!. 10.3 (1002); dlst. Yusuf Beg v. Board 
of Missions, 10 A. 420 (1894), in whicli it was 
not shown that the party claiming the henolit 
of B. 436 of the last Code was a corporation, 
and see Jones r. Tagore, Fulton, .388 (1845), 
post. 

(3) Campbell ?>. .Tackson, 12 C. 41, 44 
(1886). 

(4) Jones i’. Tagore, Fulton, 388 (1845). 

(5) Bam Doss v. Stophonson, 10 W. U. 360 
(1808); and according to I’rivato Inter¬ 
national laiw tt corporation duly created 
according to the law of one jState may sue 
and be sued in ite corporate name in tho 
Courts of other States : Singer Manufacturing 
Co. V. Baijnath, 30 C. 103, 105 (1902); as to 
suits by an official liquidator, see Muhammad 
Yusuf 0 . Himalaya Bank, 18 A. 198 (1896), 


(6) Sec t'ampbi'll v, Jackson, 12 C. 41 
(1885). 

(7) Nuhocu Clmndor v. Stephenson, 16 
W. It. 534 (1871). 

(8) Mohommodan Aasoc-iation of Meerut i*. 
Bakshi Bam, U A. 284 (1884); Panchaiti 
Akhoi'a i>. Gauri Kuar, 20 A. 167 (1897); 
Campbell n, Jackson, 12 C. 41 (1886); as to 
minors, see Pitum Doss v. Ram Dhone, 1 
Taylor, 279 (1849-60). 

(9) Koylash Ghundcr v, Ellis, 8 W. It. 46 
(1867); Ganosha Singh v. Muiidi Forest Co., 
21 A. 346 (1899). The latter case, however, 
dissented from tho former in that it hold that 
a plaintiif could not escape tho obligation of 
making each individual member of tho defen¬ 
dant company a defendant by stating in the 
plaint that he had been unable to discover 
who tho individual members of the company 
were. 
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members of the company or association must be disclosed, and they must be made 
parties as in the case of a firm ; (1) and a suit cannot be brought by or against 
a secretary or other person representing such association, though advantage may 
be taken of the provisions of 0. I. r. 8, ante. As to suits by or against firms, 
see 0. XXX. 

Subscription and verification of plaint. —The Code enables a principal 
officer of a corporation to verify a plaint, and it is therefore not necessary that 
permission for that purpose should be obtained ; but it should be shown, in cases 
to which r. 1 applies, that the person purporting to verify a plaint is a principal 
officer, and is able to depose to the facts of the case. If the plaint contains a 
.statement to that effect, verification in the usual form would probably be suffi- 
cient.(2) But the Code does not require that the officer should verify from 
actual personal knowledge. He may do so upon information and belief.(3) • An 
acting manager of a bank is a principal officer of the bank corporation, and may 
sign a plaint for it.(4) 

Written statements and petition in insolvency. —The provisions of the 
former section (now r. 1) have, by virtue of the provisions of sect. 115 (now 0. VI. 
rr. 14, 15) and sect. 346 of the last Code respectively, been held to be applicable 
to written statements (5) and petitions in insolvency under the Code.{6) Sect. 346 
has now been removed from the Code, insolvency being dealt with by a separate 
Act (III. of 1907). In conformity with the provisions of the Indian Companies 
Act .swvice is allowed by post on corporations having a registered office. 

Service. —An executive engineer of a railway company is not an officer 
within the meaning of r. 2, clause (o), on whom service may be made.(7) 


(1) Yeknath v. Gnlabchand, 1 B. H. C. R., 
A. C. J. S-V (1883). 

(2) Sroenatk Bancrjee v. East Indian Rail¬ 
way, 22 C. 288 (1894), which dealt with an 
inanffieient written statement and allowed 
evidence to bo supplied by affidavit and with 
waiver of objection to sufficiency of verifica¬ 
tion. 

(3) The Port Canning, etc., Co. v. Dhara- 
nidhar Sardar, 9 C. W. N. 608 (1905). 

(4) Delhi Bank c. Oldham, 21 C. 00 (1894); 


20 I. A. 139. 

(5) Sroonath Banerjae v. East Indian 
Railway, 22 C. 268, 289 (1894). 

( 6 ) Ram Komal v. Bank of Bengal, B 
C. W. N. 91, 98 (1900). It is. however, to bo 
obaerved that both those sections which pre¬ 
ceded s. 435 of the last Code, use the word 
“ hereinbefore.” 

(7) Hanlon v. India Branch Railway, I 
Hyde, 197 (1862-63). 
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Suits by or against Firms arid Persons carrying on business in 
names other than their own. 

1. {1) Any two or more 'persons claiming or being liable as 
Suing of partners in partners and Carrying on business in British 

name of firm. India may sue or be sued in the name of the firm 

{if any) of which suchmpersons were partners at the time of the accru¬ 
ing of the cause of action, and any party to a suit may in such case 
apply to the Court for a statement of the names and addresses of the 
persons who were, at the time of the accruing of the cause of action, 
partners in such firm, to be furnish^ and verified in such manner 
as the Court may direct. 

(.“if) Where persons sue or are sued as partners in the name of 
their firm under sub-rule (1), it shall, in the case of any pleading 
or other document required by or under this Code to be signed, 
verified or certified by the plaintiff or the defendant, suffice if such 
piecing or other document is signed, verified or certified by any one 
of such persons. 

2. (1) Where a suit is instituted l)y partners in the name of 
Disclosure of partners’ their firm, the plaintiffs or their pleader shall, 

on demand in writing by or on behalf of any 
defendant, forthwith declare in writing the names and places of 
residence of all the persons constituting the firm on whose behalf the 
suit is instituted. 

(2) Where the plaintiffs or their pleader fail to comply with 
any demand made under sub-rule {!), all proceedings in the suit 
may, upon an application for that purpose, be stayed upon such 
terms as the Court may direct. 

(3) Where the names of the partners are declared in the manner 
referred to in sub-rule {!), the suit shcdl proceed in the same manner, 
and the same consequences in all respects shall follaw, as if they had 
been named as plaintiffs in the plaird: 

Provided that all the proceedings shall nevertheless continue in 
the name of the firm. 
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3. Where fersons are sued as f miners in the name of their 
firm, the summons shall be served either — 

(a) upon any one or more of the partners, or 

(b) at the ‘principal place ai which the partnership business is 
carried on within British India upm any person having, 
at the time of service, the control or management of the 
partnership business there, 

as the Court may direct; and sudi service shall be deemed good 
service upon the firm so sued, whether all or any of the partners are 
within or without British India: 

Provided that, in the case of a partnership which luis been dis¬ 
solved to the knowledge of the plaintiff before the institution of the 
suit, the summons shall be served upon every person within British 
India whom it is sought to make IMle. 

Suits by or against firms.—“ Ifirm ’’is simply a compendious expression 
for the several persons who are members of it, and thc'^eneral law knows nothing 
of the firm as a body or artificial person distinct from the members composing 
it. The Judicature enabled partners to sue or be sued in the names of their 
firms, but this rule did not introduce anything that amounts to the recognition 
of the film as an artificial person as distinct from its memberB.(l) This Order 
dealing with this subject is entirely new. It is, with the exception of r. 4, taken 
from 0. 48 a of the English Eules. The following notes are also taken from such 
portions of the notes in the. Annual Practice on those rules as are of ajiplicability 
in this country. 

The following are the cross-references with respect to this note 

Disclosure of partner’s name, r. 2 ; service of writ on partners is dealt with 
in this rule and r. 5. Appearance, r. G. No appearance except by partner, r. 7. 
Appearance denying partnership, r. 8 . Execution of judgment against firm, 
0. XXI. r. 50. Application of rules, r. 9. Application of rules to person trading 
as a firm, r. 10. As to liability of partners out of the jm'isdiction under a judg¬ 
ment against a firm, see 0. XXI. r. 50. Actions between co-partners, r. 9, infra. 

ActionB between partners.—Prior to r. 10 of the English rules, corre¬ 
sponding with r. 9, post, it was not quite clear that actions hetw'een a firm and 
one of its members, or between two firms with a common member, were main¬ 
tainable in the firm’s name,( 2 ) but this doubt is now removed by that rule which 
applies the rules to such actions, provided the firm or firms carry on business 
within the jurisdiction; and with the further proviso that “ no execution shall 
be issued in such suits except by leave of the Court.” 

“ Any two or more persons.”—If one of th(' partners Is an infant, the 
minority of one partner cannot bo utilized by the other, or others, as a meaus of 
deferring payment of the firm’s debts.(3) But the judgment should be cither 


(1) LuMunidos Khimji v. Furshotsm S31. See also 0. XXI. r, 50, note, “ Infant 

Horidas, 0 B. 700, 702 (1882). partner.” See also infra, note, “ May eue or 

(2) See Pollock, pp. 20 and 109. bo sued.” 

(3) Harris v. Beauchamp Bros.) 1893). 2Q, B. 
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against the adult partners by name, or against the fii'in “ other than A. B. an 
infant.” And in such a case bankruptcy proceedings will, in England, lie against 
the firm other than the infant partner.(l) A foreign corporation is different 
from a firm, and may he sued as an individual.(2) 

“Aa partners.”—The liability of partners for debts is ioint.(3) As a 
general rule a suit by or against an ordinary partnership would have been defective 
for want of parties, unless all the partners were before the Court; (4) but now 
the firm may be sued without first ^certaining who all the partners ore. (5) Where a 
partner dies before action, and the action is brought against the firm alone, in 
the firm’s name, the deceased partner is not a party to the action at all so far as 
his private estate is concerned. If in an action against a firm in the firm name a 
partner dies between service of the writ and judgment, the estate of the deceased 
partner is not bound. Unless his personal representative is a defendant, judgment 
is against the surviving partners, and can only be enforced against them and the 
partnership assets.(6) See here as to right of suit on death of partner, r. 4. 
The estate of a deceased partner is not liable for goods ordered before, but not 
delivered till after, his dehth.(7) 

“ Carrying on business in Britisb India.”—If the firm carry on business 
within the jurisdiction within the meaning of the cases cited below, they may 
sue or be sued in tho firm name. It happens that in all the oases cited in this 
and tho note on “ Foreign Firms,” the points raised turned upon the question 
whether tho defendarUs were rightly sued. But the principle laid down in those 
cases applies equally to a plaintiff firm as to a defendant firm, the right to “ sue 
or be sued ” being given by the same sentence of this rule. It is, therefore, the 
practice of the Central Office in England to refuse to issue a writ wherein a foreign 
firm is either plaintiff or defendant, unless the individual names of the partners 
are given. The words “ carrying on business ” do not include an ageney, even 
though the name of the firm be painted on the door of the office of the agency. (8) 
Semble, “ carrying on, business ” means the possession within the jurisdiction of a 
place of business held in the name of the firm where business is carried on on behalf 
of the firm by a partner or by a person or persons in the pay of the firm.(9) If the 
firm has no place of business in this country held in the name of the firm they do 
not carry on business within the jmisdiction, even though the partners come 
to this country regularly in order to purchase goods to be sent to the firm 


(1) Lovell V. Boauahamp, A. C. G07 (1894). 
For a case in which a cost-book mining 
company was sued in its partnership name, 
sec Escott V. Gray, 39 L. T. (N. S.) 121. 

(2) See Ann. Pr., 0. 0, r. 8, note, “ Foreign 
Corporation.” 

(3) Pollock, Part., p. 29; Kendall v. 
Hamilton, 4 App. Cas. 604; Pilley v. Robin¬ 
son, 20 Q. B. D. 156 j and of. The Partnership 
Act, 1890, B9. 9, 10, 12, and Weall v. James, 
68 L. T. 616. 


(4) Lindley, (610). 

(5) Pollock, Part., p. 109. 

(6) Ellis v. Wadeson, 1 Q. B. 714 (1899). 

(7) Bagel r. MUler, 2 K. B. 212 (1903). 

(8) Grant v. Anderson, 1 Q. B. 108 (1892). 

(9) iSoo Worcester City Banking Co. v. 
Firbank & Co., 1 Q. B. 784 (1894) j and com¬ 
pare Baillie v. Goodwin, 33 C. D. 604 j Grant 
V. Anderson, supra, and Heinemann ft Go. v. 
S. B. Nale ft Co., 2 Q. B. 83 (1891). 
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abioad.(l) The English- rule has been held not to apply to proprietors of a 
newspaper sued under the name of the newspaper.(2) 

The effect of the addition to the English rule of the words “ carr)dng on 
business within the jurisdiction,” is to establish, out of all the cases cited in 
the note on “ Foreign Firms,” the decision of Chitty, J.,(3) that where a firm 
carried on business in England and a partner was a resident in England, service 
at the principal place of business upon the person in control of the business, 
was good service on the firm, including any foreign partner resident abroad.(4) 
Moreover, the rule as now framed appears to go"even one step further, seeing that 
under its terms a foreign firm consisting of two or more persons (5) can be sued 
as a firm, provided it carries on business within the jurisdiction, whether a partner 
resides in this country or not. For though Wright, J., held otherwise,(6) the 
0. A. refused to indorse his ruling on this point (S. C.), And in the case cited (7) 
it was hold that partners usually resident abroad and having a London ofiSce in 
the firm name were rightly sued as a firm. If the foreign firm does carry on 
business within the jurisdiction the partners are persona sued as partners in the 
name of their firm under r. 1, and service on the person in control of the business 
is good service on the firm, including all the partners “out of the jurisdiction so 
far as, but no further than (see 0. XXL r. 50), any property of the partnership 
within the jurisdiction is concerned. It makes no difference whether the partners 
abroad are foreign subjects or British subjects. It is not allegiance to the Crown 
which is in question, but whether the firm and its partners are subject to the juris¬ 
diction of the Court. If they carry on business within the jurisdiction in the firm 
name, then the rule, which must be read with 0. XXI. r. 50, applies.{8) If the 
firm does not carry on business within the jurisdiction it cannot be sued in the 
firm name; (9) though a counterclaim may be pleaded against a foreign firm 
suing in an English Court.{10) 

“ May sue or be sued.” — ^A firm consisting of “ two or more persons ” 
may sue or be sued even though one of them is under a di8ability.{ll) A person 
trading by himself as a firm or in an assumed or trading name, must sue in his 
own name, though he may be sued in his trading namo.{12) If one of several 
partners dies before action brought, and the plaintiff seeks, in suing the firm, 
to make the deceased partner’s private estate liable, he must add as a defendant 


(1) Singleton ti. Roberta & Co., 70 L. T. 
687. 

(2) De Bomales 0 . New York Herald, 2 Q. 
B. 97 (N) (1893). 

(3) In Shepherd v. Hirach, Pritchard & Go., 
46 C. D. 231. 

(4) See also Lysaght v. Clark & Co., 1 Q 
B. 662 (1891). 

(6) See note, “ Any two or more peraone,” 
supra. 

(0) In Grant v. Anderson, supra. 

(7) Woroeetcr Banking Co. v. Firbank & 
Co., 1 Q. B. 784 (1894). 

(8) Ib. 

(9) Western National Bank of New York 


V. Peroz Triana & Co., 1 Q. B. 304 (1801)» 
Indigo Co. V. OgUvy, 2 Ch. 31 (1801); 
Heinemann & Co. v. S. B. Hale & Co., 2 Q. B. 
83 (1891); BaiUie w. Goodwin, 33 C. D. 004. 

(10) Qriendtoveent'.Hamlyu&Co.jSTimes 
Rop. 238; see 0. XXI. r. 50, note, “ Shall 
not render liable,” etc. See also following 
note. 

(11) See Harris v. Beauohamp Bros., cited 
aaprOf note, “ Any two or mors persons.” 

(12) Mason r, Mogridge, 8 Times Rep. 805; 
see r. 10, infra, note, “ May be sued.” As to 
“ owners of cargo ” in an Admiralty action 
in rein suing as such in lieu of trading name, 
soft Tho Assunta {19021, P. 160. 



rMiSoKBD, SUITS BY OR AGAINST FIRMS AND PERSONS. 
0. 30, r, 3. 


]117 


t(ie personal representative of suet deceased partner; (1) and see r. 4. The 
right to sue partners in the name of the firm is not limited to the case of partners 
in the firm at the date of the writ. And the liability of partners who have left 
the firm prior to or since the action commenced is a question of fact which may 
be raised under 0. XXL r. 50.(2) A judgment against the firm has the same 
effect as a judgment agajnst all the partners had formerly.(3) If final judgment 
has been obtained against a firm upon a writ issued against the firm, execution 
cannot issue against a member of the firm without leave of the Court, unless such 
member comes within the provisidhs of 0. XXL r. 50 (a), (b), (c), ante. Under 
the English rules, if a firm has recovered judgment, and one member afterwards 
dies, the survivor may issue execution.{4) A firm cannot appear as a firm; 
but if a partner, together with the firm, arc made co-defendants, he may put in 
separate defences, one for himseK, and one for the firm.(5) 

“ At the time of the accruing of the cause of action.”—These words 
enable the co-partners in a firm dissolved before action to sue or ho sued as a 
firm provided the co-partnership existed at the time the cause of action acrnied. 
And by the operation of r. 10, infra, it enables an individual trading in a name 
other than liis own name at fhe time the cause of action accrued to be sued in his 
trading name, altliough be has ceased to so trade at the time the aotion was 
brought. 

Foreign firms.—The ruling in the following cases applies to a plaintiff 
foreign firm suing as well as to a defendant foreign firm being sued. See pre¬ 
ceding note, “ Carrying on business,” etc. A purely foreign firm all the partners 
in which reside abroad cannot be served as a firm. The partners should be 
sued and served individually.(6) The same rule applies to a colonial firm.(7) 
A foreign firm having a resident partner in England, who transacts business for 
the firm but not having an office occupied in the firm’s name, cannot be sued as a 
firm, and a writ so issued and served upon such resident partner, together with 
the service thereof, was set aside.(8} A single indirddual residing abroad and 
being a foreign subject and carrying on business in this country in the name of a 
firm, must be sued individually in his own name.(9) If a single individual who 
is a foreigner is sued in his own name and served with the wi'it while temporarily 


(1) Soo EUis v. Wadeaon, 1 Q. B. 714; and 
Phillips V. Homfray, 24 C. D. 428 ; Jie Shep¬ 
hard, 43 C. D. 136. 

(2) Davis e. Morris, 10 Q. B. D. 436. 

(3) Pollock, Partnership, p. 109, and see 
Clark V. Cullen, 9 Q. B. D. 36.7. 

(4) See 0. 17, r. 1, and Davis v. Andrews, 
W. N. 84, 94. See also 0. XXI. r. 50, ante. 

(5) Taylor v. Collier, 30 W. R. (Eng.) 701. 

(6) Western National Bank of New York o. 
Pere*Triana&Co., 1 Q. B. 304(1891); over¬ 
ruling Pollexfen n. Sibson, 16 Q. B. D. 792 
(in which case a foreign firm was sued in the 
firm name and service on a partner happening 
to be temporarily in England was held good 
service on the firm). 


(7) Indigo Co. ». Ogilvy, 2 Ch. 31; and cf. 
Judgment of Esher, M.R. (1891), in Worcester 
City Banking Co. v. Pirbank & Co., 1 Q. B. 
784 (1894); Agar v. Kaufman Bros., 39 Sal. 
Jo. 181. 

(8) Heinomann & Co. ». S. B. Halo & Co., 2 
Q. B. 83 (1891 ); cf. note, supra, “ Carrying 
on business within the jurisdiction.” 

(9) See St. Gobain v. Hoyermann’s Agency, 
2 Q. B. 96 (1893), and Bussell v. Cambefort, 
23 Q. B. D. 526, overruling O’Neilo v. Clason 
& Co., 46 L. J., Q. B. 191, where a foreigner 
trading in England was sued in bis trading 
name, and service on the manager of the 
business in England was held good service on 
the person sued. 
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m to country, the service, it appears, would be good.(l) Service on the agent 
of a firm has been held to be no service on the firm. (2) As to service out of the 
jurisdiction on a partner in a firm carrying on business in England, see note.( 3 ) 
It has been held in England that a defendant firm may contract itself out of the 
rules and rulings as to foreign firms. If its principal place of businesB is out of 
the jurisdiction, and it has agreed to receive service at some place within the 
jurisdiction, a writ served in the manner agreed is well Berved,(4) But an agree¬ 
ment that the Court shall have power to order service on the foreign firm, even 
though the case is not within 0. 11 of the Englisli rules, is of no effect. The 
jurisdiction of the Court as to the ordering service out of the jurisdiction cannot 
be extended by agreement.(5) A foreign firm suing in the English Court is 
liable to have a counterclaim pleaded against it, even t hough the natui'c of the 
counterclaim Ls such as to preclude the possibility of bringing an action upon 
it under 0. 11 of the English rules, which provide for service, out of the jmis- 
dict:ion.( 6 ) 

“ For a statement of the names.” —An order to disclose the names of 
partners hereunder is not an order for discovery witliin 0. 31, r. 21 of the English 
rules, corresponding with 0. XI. r. 21 of this Code.('7) Where an affidavit has 
been filed stating the names of the partners iu the plaintiff firm, there is no 
power to direct a cross-examination on such affidavit, or the trial of an issue as 
to who were the partners in the firm at the time of the accruing of the cause of 
action. ( 8 ) 

Rule 2. Disclosure of partners’ names.— -By sub-rule (1), r. 1, supra, 
in an action by or against a firm, any parly to the action may apply by summons 
to a Judge for the names and addresses of the persons who wore partners at the 
t ime the cause of action aoorncd.(9) 

“ Provided that all the proceedings.”— See post, notes to r. G. 

Rule 3. “Where persons are sued as partners-”— These words 
authorize service in accordance with the provisions of this rule on any person sued, 
who is carrying on business within the jurisdiction iu a name or style other than 
his own name ; ( 10 ) and also upon any two or more persons sued, who are liable 
as co-partners and carry on business within the jurisdiction. A foreign firm, 
not carrying on business within the jurisdiction, cannot sue or be sued as a 
firm.(ll) Semite, it provides a mode of service wfithin the jiuisdiotion within 
the meaning of the English rule, on firms trading within the jurisdiction whether 
the partners reside within or without the jnrisdiction.( 12 ) 


(1) See Carriok v. Hancock, 12 Times Sep, 
69. 

(2) Baillie r. Goodwin, 33 Ch. D. 604; see 
also Grant v, Anderson, 1 Q. B. 108 (1892), 

(3) Seo 0. XXL r. 60, note, “ Unless ser¬ 
vice has been made on such partner.” 

(4) Montgomery v, Liebenthal & Co., 1 Q. 
B. 487 (1898). 

(6) British Wagon Co. t). Gray, 1 Q. B. 36 
(1896). 


(6) Griondtovecn ». Hamlyn & Co., 8 Times 
Eep. 231. 

(7) Pike V. Keene, i4 W, B. (Eng.) 322, 

(8) Abrahams & Co. ». Dunlop Pneumatic 
Tyre Co., 91 L. T. 11 (0. A.). 

(9) See r. 1, supra, note, “ For a statement 
of the names.” 

(10) Supra; r. 10, infra. 

(11) See supra. 

(12) Ann. Pr., notes to 0, 48 a, r. 3. 
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' Shall be served.”— The mode of service prescribed by this rule applies 
solely to service within the jurisdiction. If a partner is served, service must 
be personal, and may be efiectcd anywhere subject to the rules as to service 
out of the jurisdiction and to the decisions with regard to foreign firms.(l) If the 
person in control of the business is served, service must be effected at the principal 
place of business within the jurisdiction and must include service of the notice 
prescribed by r. 5, infm.{2) If no such notice is served the person is deemed to 
be served as a partner.(3) Where a firm is duly served and no appearance is 
entered and judgment in default is signed, subsequent service of the writ on a 
partner not previously served is \wong, and will entitle such partner to apply to 
set aside the judgment. The plaintiff’s proper course in such a case, in order to 
bind the personal goods of a partner not originally served, is to apply under 
0. XXL r. 50, for an order giving leave to issue execution against the person 
sought to be made liable as a partner. 

At the principal place at which .*’—Seinhlej this means a place where 
•the business of the firm is carried on in the firm’s name by a partner or some person 
wlio is iu (ihe pay of the firm and not merely an agent.{4) 

“ Control of management.”—Service on the agent of a firm was held to 
be no service on the firm.(5) Service on a receiver and manager appointed by 
the Ooin-t was held to ho bad on the ground that the words of this rule mean 
that the person having the control or management of the partnership business 
must he the servant of the partners, whereas a receiver is the servant of the Court. 
So hold on the same words in r. 260 of the English Bankruptcy Rules, 1886.(6) 
Wluue there was no one in control, substituted service was ordorcd.{7) 

“ Deemed good service upon the firm.”—Service on the firm by serving 
the person in control hereunder, is not service upon each member of the firm 
so as t o make such member “ a person who has been served as a partner,” etc., 
within 0. XXL r. 50,(8) though if partners appear individually under r. 6, they 
will each be, personally liable.(9) 

“Whether all or any of the partners are within or without 
British India.”—'Thcac words must be read in conjunction with the words 
hearing on the same point in 0. XXL r. 50. Semhie, they mean under the 
wording of the English rule that the service shall be good service on the firm 


(1) iSco supra. 

(2) Cf. notes, infra, “ At tho principal 
place,” etc., and “ The control or manage¬ 
ment.” 

(3) R. 6, infra. 

(4) See Worcester City Banking Co. v. 
Pirbank & Co., 70 L. T. 102 (1894); I Q. B. 
784; Grant v, Anderson, I Q. B. 108 (1892) j 
and cf. Heiuemann & Co. v. 8. B. Hale & Co., 
2 Q. B. 83 (1801). It does not mean an 
agency, see Baillie v. Goodwin, 33 Cb. D. 
004: and cf. De Bornalos v. New York 
Herald, 2 Q. B. 97 (n) (1893). See notes, 


supra, “Carrying on bnsineas,” etc., and 
“ Foreign firms ; ” and os to a foreign firm 
oontracting out of the cases by agreeing to 
service within the jurisdiction, see note, 
“Foreign firms,” supra. 

(5) Baillie v, Goodwin, 33 Ch. D. 604. 

(6) Be Flowers & Co., 65 L. J. Q. B. 679. 

(7) See Shillito v. Child, W. N. 83 (208). 

(8) Be Ido, 17 Q. B. U. 765. 

(9) See r. 6, note, “Practice,” and 0. XXI. 
r. 50; and cf. Aldcn v. Bcckley, 26 Q. B. D. 
643. 
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so far as concerns any projwrty of the firm within the jurisdiction ; (1) but not 
so as to otherwise “ render liable, release or otherwise afiect ” any partner out of 
the jurisdiction at the time the writ was issued, unless service has been made 
upon such partner or he has come within the jurisdiction after the summons was 
issued in the manner provided by r. 3.(2) The whole rule applies only to actions 
against partners “ in the fwme of their firm,” carrying on business within the 
jurisdiction. 

“ Provided, that.” —The above provi8(^ was formerly contained in 0.16, 
r. 14 (now r. 1), of the English rules, and its effect is defined in the case cited (3) 
If there has been a dissolution to the knowledge of the plaintifi he cannot make 
an outgoing partner liable unless he serves the writ of summons upon him. 
If he omits to do this, and on proof of service on the firm takes judgment in 
default against the firm, and then applies under 0. XXL r. 50, for 'eavc to issue 
execution against the partner who has left the firm, on the ground that he was a 
partner when the debt was contracted, the Court will refuse to order execution 
.igttinst such partner because he was not made liabh^ by being served with i be 
writ. (4) 

4. (1) Notwithstanding anything contained in section 45 of 
Right of suit on death the Indian Contract Act, 1Hh£, where two or 
of partner. ffiQfg pgTSons rtuiy sm or he sued in the name of 

a firm under the foregoing provisions and any of such persons dies, 
whether before the institution or during the pendency of any suit, it 
shall not be necessary to join the. legal representative of the deceased 
as a party to the suit. 

' (2) Nothing in sub-rule (1) shall limit or otherwise affect any 
right which the legal representative of the deceased may have — 

(a) to apply to be made a party to the suit, or 

(b) tv enforce any claim against the survivor or survivors. 

Devolution of joint rights.—^Tho section of the Contract Act referred to, 
provides that when a person has made a promise to two or more others jointly, 
then, unless a contrary intention appears from the contract, the right to claim 
performance rests, as between him and them, with them during their joint lives, 
and after the death of any of them, with the representatives of such deceased 
person jointly with the survivor or survivors, and after the death of the last 
survivor, with the representatives all jointly. It has been held that this rule is 
not confined to oases where a suit is brought by or against a firm in the name of 
the firm. The legal representatives of deceased partners may, if desired, be 
brought on the record.(6) ^ 


(1) 11. 9 (a); and cf. Worcester City (4) Ann. Pr., notes to r. 3, and seo Ex 31, 

Banking Co.su. Firbank & Co., 1 Q, B. 784 Young, 19 C. D. 124, and 0. XXI. r. 60, note, 

(1894). “Has failed to appear.'’ 

(2) See Ann. ?r., notes to 0. 48a, r. 3. (6) 5al Kiasen Das v, Kanhya Lai, 17 

(3) Wigram v. Cox & Co., 1 Q. B, 792 G. L. J, 648 (1913). 

(1894). 
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i—L— '* ' 

5. Wh&v a summons is issued to a ji/rm and is served in 
Notioe in what capa- the manner provided hy rule 3, every 'person 
city served. upon 'whom it is soTved shall be informed by 

notice in 'writing given at the time of such service, whether he is served 
as a paring or as a person ha'dng the control or management of Oi€ 
part^ship business, or in both characters, and, in default of such 
notice, the person served shall be deemed to be served as a partner. 

“ Shall be informed.” — K service is effected on the person in control of 
the business and no notice is served as here provided, the service is not effective, 
and cannot be made so. If service is effected on a partner, he may be served 
with the wnt with or without a notice, for if served without he is deemed to be 
served as a partner. (See next note.) But if the. person in control is served 
without a notice, that cannot be treated as service on a partner, unless the 
deponent to the affidavit of service, if he subsequently discovers that the person 
served was a partner, can swear tliat he served A. B., a partner in the defendant 
firm. The notice, when served, must be served with the writ in accordance 
with the rule. The usual practice is for the person effecting service to take a 
written notice with him headed in the name of the action and being to the follow¬ 
ing effect“ Take notice that the writ served herewith is .served on you, as 
the person having tlie management or control of the partiiersliip business of 
(A. B. & Oo.).” Where a partner is served such notice is not delivered with the 
copy writ ; but where the person in control of the business is served on lielialf 
of the firm, it is delivered to liim witli the copy writ. The notice need not, and 
indeed, under the circumstances cannot, be addressed to any one by name. 
Where any difficulty is anticipated in identifymg the person served eitlier as a 
partner or as the person in control of the business, the best course is, in any case, 
to serve with the writ the following notice:—“ Take notice that the writ served 
herewith is served on you as a partner in the defendant firm of (A. B. & Co.), and 
also as the person in control of the business.” This practice is authorized by the 
words of the rule “ or in botli c]iaracters.”(l) As to entering judgment after 
such service, see below.(3) As to effect of not serving such notice and the 
necessity of proving service of the notice, see next note. The object of the 
notice is to remove the possibility of dispute as to the character in which a 
person has been served: the Legislatm-e did not intend to raise merely a 
rebuttable presumption but to hay down the legal effect of the Rervice.(,‘l) 

“Deemed to be served as a partner.”- —As pointed out sujtra, tliese 
words obviate tlie necessity of serving any notice on a person who is served 
■as a partner, but thev render sucli notice and proof of service thereof absolutely 
necessary wlierever the firm is served by service on the person in control of 
the business. If, in such a case, the notice is not served with the writ, or if 
the person served is served as a partner by notice, such person will be able to 
protect himself from liability as a partner by entering appearance under protest 


(1) Ana Pr., notes to 0. 48a, r. 4. (3) Baishnab Cbaran Sabs v. Bank of 

(2) See note, infra, “Persons served both Bengal, 19 C. L. J. 581 (1914). 
as,” etc 
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denying that lie is a partnor.(l) The efiect of such nn appearance" is merely 
to nullify the service altogether as regards the defendant firm.(2) If a person 
served as a partner appears under proteat under r. C, and the plaintiff desires 
to contest his denial of partnership, he, according to the English practice, can 
apply by sununons to strike out the appearance, entered on the ground that the 
party appearing is a partner in the firm sued, or was a partner at the time the 
cause of action accrued, or in the alternative to strike out of such appearance 
the denial of partnership. If necessary, an issue may be directed to determine 
the quest,ion of partner,ship,(3) Or the plaintiff may disregard the appearance 
under protest, and serve the writ again as provided by r. 3, and having obtained 
judgment against the firm he may apply under 0. XXI. r. 60, for leave to issue 
execution against tlie per,son appearing under protest, if lie alleges him to be a 
partner. 

Person served both as partner and manager.— Wliere a person is served 
both as a partner and as the person in control of the business, by delivery with 
the writ of a notice to that effect, and such person appears with denial of partner- 
.ship, and no one appears as a partne,r, the plaintiff is entitled, notwithstanding 
such appearance, to take judgment in default against the firm on proof that 
t-lie person served w'as also .served in the capacity of manager. Such judgment, 
however, only entitles tho plaintiff to issue execution against the firm, unless 
otherwise ordered under 0. XXI. r. 00.(4) 

6. W/iere persons are sited as partners in the name, of their 
Apiiemance of part- firm, they slioll appear individmlly in their owii 

names, but all subsequent proceedings shall, 
nevertheless, continue in the tmnie of the firm.. 

7. Where a summons is served in the manner provided by 
No appearance except Tide it Upon ffl person having the control or 

by partners. management of the partnership business, no 

apj)e.arance. by him shall he necessary unless he is a partner of the 
firm. sued. 

8 . Any perstm served with summons as a partner under rule -t 
Appearance under pro- vMy aqrpear Under protest, denying that he is a 

partner, but such appearance shall not preclude 
the plaintiff from otherwise serving a summons on the firm and 
obtaining a decree against a firm in default of appearance where- 
no partner has appeared.. 


(1) H. 8, infra. 0. 36, r. 4, 0. 33, r. 1; and boo Davis v 

(2) Soo tho words of r. 8, “ but such ap- Morris, JO Q. B. J). 436, and Woroestor 
pearanoe shall not preclude the plaintiff from Banking Co. v. Trottor, 3 Times Rep. 700, 
otherwise serving process on the firm and cited stipra, rr. 1-3. 

obtaining a decree,” etc. (4) Ann. Pr., notes to 0. 48 a, r. 4. 

(3) Ann. Pr., notes to 0. 48a, r. 4; and see 
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Rule 6. “ Sued as partners in the name of their firm.”—/.e, 
according to the English rule, persons carrying on business within the juris 
diotion.(l) Semhlc, where a firm is sued in the firm name, a person claiming 
to be a partner may appear under r. 6 if he describes himself as a partner, irre¬ 
spective of the fact that his claim to be a partner is disputed.(2) 

“ They shall appear individually.”— -A firm cannot appear in the fu-ni 
name, but the partners must appear in their own names, and must describe 
themselves as partners. Any partner has a right to appear as such, either 
with or without his co-partners. tAn appciirance here under protest i.s taken 
as an admission of partnership.(3) No one but a partner and a person served 
as a partner who denies that he is a partner, or that he was a partner at the time 
the cause of action accrued, has any right to appear.(4) Nor will any appearance 
be received which does not clearly .sbite that the person either [(i) is a partner ; or 
(b) was a partner at the time the itlleged cause of action accrued ; or (c) has been 
served as a partner, but denies that he is a partner in the firm sued ; or ^d) has 
been .served as a partner but denies that he was a partner in the firm sued at 
the time the alleged cause of action accruc.d. Before the English rules (0. 48a) 
were passed it was held that a person denying partnership had no right to 
appear.(6) That case is now ovenuled liy r. 8, and r. 7 provides that no appear¬ 
ance is necessary by a person served on behalf of the firm as the person in control 
of the business, and such an appearance would be refused. A partner appearing 
must describe himself as such. Scitiblcj any appearance without protest in an 
action against a firm must be taken to be in all respects an appearance by a 
partncr.(O) An authority given by the managing partner of a firm to defend 
an action i.s a good .authority to a solicitor to enter appearance for all the partners 
in the firm.(7) An appearance by 011 c out of several partners sued is an appear¬ 
ance on behalf of the firm, and sufficient to stop judgment in default against the 
flrm.(8) 

“ All subsequent proceedings shalf, nevertheless, continue in the 
name of the firm.”— This is laid down by r. 2. In every action against partners 
sued in the Jirm name, every sulasoqucnt proceeding must be headed with the 
firm name as defendants. By r. C the defendants arc to appear individually, 
so that if they defend the action and are unsuccessful, they become personally 
liable to exccution.(9) But their individual appearances are to make no difference 
in tlie way the action is instituted m all subsequent proceedings, nor can they 
put in anv defence which is not a defence on behalf of the firm.(lO) The judg¬ 
ment must be against the firm in the firm name. The only exception is where the 
defendant firm contains an infant partner, when judgment should be against the 


(1) Seerr. 1-3, wpra, and notes, ” Carrying 
on business,” etc. 

(2) Ann. Pr., notes to 0. 48, r. 5; see 
Robinson e. Ward & Son, 30 Sol. Jo. 416, 
cited r. 10, infra, note, “ Appearance.” 

(3) See 0. XXI. r. 60. 

(4) See r. 7. 

(6) Bee Davis v. Andr6, 24 Q. B. D. 698. 
(6) Ann. Pr., notes to 0. 48a, r. S. 


(7) Tomlinson v. Broadsmith, 1 Q. B. 386 
(1896); see also Ellis 0. Wadoson, cited infra, 
note, “ Defence of one of several partners.” 

(8) Adam v. Townond, 14 Q. B. D. 103; 
Taylor e. Collier, 30 W. R. 701. 

(0) 0. XXI. r. 60. 

(10) Ellis V. Wadeson, cited infra, note, 
“ Defence of one of several partners.” 
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film “ other thaa A. B. an infant.”(l) Execution thereon may be (a) against 
the firm’s goods; (6) against the individual partners liable to exeoution.(2) 
Thus, if one partner out of several appears the appearance is a good appearance 
for the firm.(3) “ The rule at Common Law is that the judgment must follow 
or accord with the writ. Under the Judicature Act, and its Order, the writ may 
be against the firm. . . . The writ being against the firm, the judgment must 
be against the firm.” (4) The English Partnership Act, 1890, sect. 23, provides 
that “ a writ of execution shall not issue agaimst partnership property except 
on a judgment against the firm.” 

(I 

Defence of one of several partners. —The action being against the firm 
any and every defence put in must be a defence for the firm, and cannot be a 
personal defence of a particular partner. Each partner is entitled to put in a 
defence if there is disagreement, but the form must be “ Defence of the defendant 
linn by A. B. a partner.” Tlte plaintiff must in case of several defences show 
that none of them prevents him from taking judgment. A defendant by putting 
in a separate defence improperly might render himself liable to his co-partners, 
but that would not affect the plaintiff whose action is against the firm.(5) 

Rule 7. “ Unless he is a partner of the fifm sued.”— An appearance 
tendered by a person describing himself as the person in control of the business, ■ 
is refused at the central office in England. The effect of this rule is to guard 
the plaintiff again.st tlic embarrassment and delay previously occasioned by the 
appearance of persons who were not partners in the firm sued. The concluding 
words of the rule render any person appearing (except under r. 8) liable to be 
dealt with as a partner.(6) This rule is to be read subject to r. 5, and con¬ 
templates only a case where service is on a manager and not a case where the 
person served is deemed to be served as a partner.(7) 

■ Rule 8. “ May appear under protest.”— The appearance is entered 
without leave in the following form ; “ For A. B. having been served as a partner, 
but who denies that he is a p.artncT in the defendant firm of,” eto., or who denies 
that he was a partner in the defendant firm at the time the cause of action accrued. 
If the plaintiff desires to contest tlie denial of partnership, he should take the 
course indicated, supra, r. .I, note, “ Deemed to be served as a partner.” 

“ Such appearance shall not preclude the plaintiff,” etc.-— The 

words of this part of the rule entitle the plaintiff to disregard the appearance 
under protest altogether, and proceed as if the writ had not been served, i.e., 
by “ otherwise serving the firm.” If the person served was served both as a 
partner and as the person in control of the business, the appearance with denial 
of partnership is no bar to judgment in default against the. firm based upon the 
service on the person in control. After judgment, if the person appearing 


(1) See notes to rr. 1-3, ante. 

(2) See 0. XXI. r. 60. 

(3) Taylor v. Collier, 30 W. R. 701; and 
see Adam v. Townend, 14 Q. B. D. 103, supra, 

(4) Per Brett, L.J., Jaokson v. Lichfield, 8 
Q. B. 1 ). p. 478. 

( 6 ) Ann. Pr., notes to r. 6 , 0. 48a ; Ellis 


». Wadeson, 1 Q. B.'^14 (1899); and see 
Wcall V. James, 88 L. T. 54. 

(0) Of. 0. XXL r. 60, and see sub-rule (1), 
ante, “ They shall appear individually.” 

(7) Baishnab Charan v. Bonk of Bengal, 
19 C. L. J. 681 (1914), at p. 689, per Beach- 
croft, J. 
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under protest with denial of partnership is in fact a partner, the plaintiff may 
apply for leave to issue execution against his private goods under 0. XXI. 
r. 60.(1) 

9. This Order shall affly to suits between a firm and one 
Suits between co- or more of the 'partners therein and to suits 
partners. between firms having one or more partners in 

common ; but no execution shall be isstied in such suits except by 
leave of the Court, and, on an application for leave to issue such 
execution, all such accounts and inquiries may be directed to be 
taken and made and directions given as may be just. 

Application.—Application for leave to issue execution under tliis rule is 
made in England by summons. 

Partners generally.—See notes to ri-. 1-3, sufi'a. 

0 

“ Execution.”—See notes to 0. XXI. r. 60, ante. 


10. Any person carrying on business in a name or style other 
Suit against person than Ms ownname'maybesued iusuch na7ne oT 
carrying on business in Style OS if it Were a firm name ; and, so far 
name otherthan his own. ^ nature of the cosc wiU permit, all rules 


under this Order shall apply. 


“ Any person.”—By the concluding words of thus rule all the foregoing 
rules of this Order are to apply to an individual sued, who trades within the 
jurisdiction as a firm, or who carries on business under an assumed or trading 
name.(2) But the rule applies to a single individual residing and trading 
within the jurisdiction in a name other than his own name, whether it purports 
to be the name of a firm or not. If the trading name is apparently the name 
of an individual [e.g., if William Smith is carrying on a business under the name 
of Richard Smith), the plaintiff, if he is aware of it, should add to the defendant’s 
name in the title to the writ, the words “ (a trading name).” (3) The English 
mling as laid down in the case of foreign Anns, viz. that they cannot be sued in 
the firm name, applies also to a single foreigner trading in a name or style other 
than his own name. He cannot be sued in his trading name, even though he has 
a branch office in this country.(4) 

“ May be sued.”—^He may he sued but he cannot sue in Ids trade name.(6) 
Though this does not interfere with the old Admiralty practice under which 


(1) iSee as to this and as to application to 
strike out the appearance, r. 5, supra, note, 
” Doomed to bo seivud as a partner.” 

(2) Cf. remarks of James and Brett, L.JJ., 
Bx parte Blain, 12 C. D. 622, and seo r. 194, 
supra. 

(3) Ann. Pr., notes to 0. 48 a, r. 11. 


(4) 8t. Gobain v. Hoyormann’s Agency, 2 
Q. B. 96 (1893) j see also rr. 1-3, supra, notes, 
“Foreign firms,” and “Carrying on busi¬ 
ness,” otc.; and of. Woroester City Banking 
Co. V. Firbank & Co., 70 L. T. 102 (1894) j 1 
Q. B. 784. 

(6) Mason v, Mogiidge, 8 Times Rep. 805. 
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the “ ownei-B of the cargo ” may in an action in rem, sue as such, even wjiere the 
“ owners ” consist of a person trading as a firm,(l) A person sued by ins trading 
name may be ordered to disclose his real name and private address (rr. 1-3). 
In a firm of “ L. & Co.,” apparently consisting only of L. trading as “ L. & Co.,” 
there was a concealed partner. An action was brought by “ L. & Co.,” against 
G., who counterclaimed for jewellery supplied to L. for personal use. Hold that 
counterclaim was bad agaiiust the firm.(2) 

Service.—The writ may be served us provided by r. 3, SU 2 W 0 , q.v., but 
not in England if the defendant is resident out of the juri8dictiun.(3) Wlicre 
a single individual trading as a finn could not be served and there was no re¬ 
sponsible person in charge of the business, it was hold that substituted service 
could be ordered.(4) 

Appearance.—Must appear in his own namc.(5) Appearance under protest 
of person served denying that he is the person sued.(6) As to effect of non- 
appearance, see 0. XXT. r. 50. 

All subsequent proceedings continue in the name of the firm.— 

iScc as to this, notes rr. 0-8, supra. 

Execution.—See 0. XXL r. 50, ante. 

(1) Tht! AsBunta, P. 160 (1902). Onjydon 5: (Jo. v. Jackson, 3 Times Rep. ()5U. 

(2) Baker t>. Gent, 9 Times Rep. 15!). (5) R. 0. As to the oilect of such an 

(3) See St. Gobain & Go. v. Hoyermanu’s appearance, see note to that' rule, “ They shall 
Agency, cited tiipra, note," Carrying on husi- appear individually.” 

ness rvithin the jurisdiction.” (6) See r. 8. 

•(4) ShiUito P. Child, W. N. (83), 208; 



(JRDEli XXXI. 

Suits by or against Trustees, Executors and Administrators. 


1. In all suits concerning property vested in a trustee, [i 
„ , . executor or administrator, wJme the con- 

nclarles in suits oonoem- tention is between tne persons benencially 
^tew**et?^ '^°***** interested in such property aild a third person, 
the trustee, executor or administrator shall 
re.present the persons so interested, and it shall not ordinarily 
be necessary to make them parties to the suit. But the Court 
may, if it thinks fit, order them or any of them to be made 
parties. 

Representation of beneficiaries.—TJio rule whicli oorreBponda wiUi 
Kugiisli 0. 16, r. 8, ii])plics only when the contention is between the person 
beneficially uitereated and a tlurd person. Persons acting as trustees in succession 
under a will wore held to adequately represent all persona beneficially interested in 
the estate in all suits relating to it.(l) Trustees sufficiently ropreaent an unascer¬ 
tained and unaacertaiuable class (2) or persous.(3) The rule governs all suits 
concerning property without distinction.{4) The rule has no application when 
the contention is between beneficiaries and trustees, or between the beneficiaries 
themselves, though where the section applies it is not ordinarily necessary to make 
the beneficiaries parties. The Court may, if it think fit, do so. The last clause 
is taken from 15 & 16 Viet. c. 86, s. 42, r. 9, and beneficiaries are made parties 
in England when the trustee is either wholly uninterested, or has an intraest 
adverse to their interest.(5) The discretion of the Court is not limited in this 
respect. (6) A cestui que trust may sue on the refusal or inability of trustees to 
sue.(7) Where a suit was brought by an executor and the names of the bene¬ 
ficiaries who took possession of the estate during the pendency of the suit were 


(1) Ardeuir v. Hirabai, 8 B. 474 (1884). 

(2) PuBsoll V, Dowding, 27 Ch. D. 240 j Re 
Sheldon, 30 Ch. D. 52. 

(3) Cardigan v. Curzon Howe, 1001, 2 Ch. 
485. 

(4) See Ann. Pr., notes to 0.16, r. 8, which 
rule was amended to expressly include a case 
of foreclosure. 

(6) Beresford v. Ramasabba, 13 M. 107, 
202 (1889). 


(6) See Day v. Kadelillo, 24 W. R. (Eng.) 
844; Wilkins v. Reeves, 3 W. R. (Eng.) 306; 
Gas Light, etc., Co. v. Towso, 35 Ch. D. 620 ; 
May V. Newton, 34 Ch. D. 347 ; cf. also D. 0. 
P 173, 188, 100, 207. In Moliananda Chat- 
terjoe V. Ackhoy Kumar, 6 C. W. N. 488 
(1001), the Court refused to add parties. 

(7) Ann. Pr. 160; cf. Meldrum v. Score, 
66 L. T. 471. 



1130 


THE CODE OF CIVIL PROCEDURE. 


’ Fisst SoaJSB. 
0. 32, r. 1. 


some other person to sue. Sect. 440 of the last Code required notice to be given 
to the guardian. This has been omitted. Wlien there is no guardian, any person 
who fulfils the qualifications of r. 4 may sue. In r. 1 the word “ adult ” has 
been removed. It is unnecessary, as majority is one of the required qualifications 
under r. 4. The protection of the minor’s interests is left to persons who may be 
willing to come forward at the risk of costs, and subject to that risk any person 
may do 3 o.(l) In either case tlie person suing for the minor is called his next 
friend. A minor cannot sue alone. He CJin only sue or be sued by a next friend 
or guardian ad litem, and a decree can only be given foi- or against him if thus 
duly represented. The reason why no proceeding can be taken by an infant 
without the assistance of a next friend is on account of an infant’s ( 2 ) supposed 
want of di.scretion, and liis inability to bind himself and make liimself liable for 
costs.(3) 80 far as the minor is concerned, the object of his appointment is to 
secure the minor’s interests, and as regards the defendant, in order that there may 
be some one before the Court to whom the defendant can look for his costa, if 
succcssfid. The rule was intended for the protection and benefit of defendants, 
as in England it has been held that when a defendant waives this benefit and 
protection the suit may proceed witliout a next friend.f4) Any sane, adult person, 
not a defendant, and having no interest adverse to the minor, may be a next 
friend.(5) No person can be made a next friend without his consent.(fi) Although 
the consent of a minor to the institution of a suit by a next friend is immaterial, 
and a suit may be instituted on his behalf whether he consents or not, the suit 
is, in fact, brought in his name, and is treated ns a suit brouglit by him.(7) The 
minor is the real plaintifi.( 8 ) The next friend is not a party to the suit, but a 
person whose duty it is to prosecute the suit for the minor, and he cannot tlierefore 
appeal in his own name.(9) The right of a minor to sue by a next friend is a 
matter of principle, and a rule independent of statutory enactment, and therefore 
a minor may sue for possession in a Mamlatdar’s Comt by his next friend, although 
the Mandatdar’s Act (Bom., Act III. of 1876) makes no provisions for such a 

(1) Korakooso v. Sorlo, 3 M. I, A. 329, at 
{]. 346 (1844). 

(2) Noor Ahmed v. Lulta, 2 A. H. 0. R, 189 
(1870 ); Bama Soondurec v, Grieh Chundor, 

3 W. B., Act X., 138 (I8C5); Chiimiah v. 

Baribun Saib, 5 M. H. C. H. 435 (1870). 

(3) Doorga Mohun v. Tahir Ally, 22 t'. 

270, 274 (1894). 

(4) lb.; and soc as to wuivor of ixregularity, 

Kamalakshmi v. HamaBami Chetti, 19 M. 127 
(1896), cited post; and Chinniah v. B^ibun 
Saib, 5 M. H. C. B. 435 (1870) [advantage 
of the point must be taken by pleader’s 
objection], 

(5) B. 4, post. 

(6) Sec 0.1. r. 10. 

(7) Vonkatanarasayya v. Achemma, 3 M. 

3.4(1881). 

(8) BriJessuTee Bossia v. Kiahore l)o^, 25 
W. B. 316 (1876); Bhobotarini v, Sree Bam, 


9 0.629,630 (1883). The Btatemont in Bania. 
Soonduree v. Grisb Ghimdor, 3 W. B., Act X., 
138 (1866), that “the minor ia himself no 
party to u suit in the eye of the law,” ia 
incorrect. As the next friend ia not a party 
to the suit, and the party is the minor, u suit 
by a next friend on behalf of a minor ia that 
of the minor, and is governed by tho law of 
limitation applicable to tho minor: Khodabux 
V. Budreo Narain, 7 0. 137 (1881); Jaggivan 
Amirchand v. Hasan Abraham, 7 B. 179 
(1883); iMonraohun v. Gunga Soondery, 9 C. 
J8l (1882); Ixjlit MoHun v. -Janoky Nath, 20 
C. 714 (1893). Representation by a guardian 
does not remove disability, Anantharama v. 
Karuppanan, 4 M. 119 (1881), which» however, 
is purely personal: Budra Kant v. Nobo 
Kishoro, 12 0. L. R. 269 (1883). 

(9) Bhobotarini v, Sroe Bam, 9 C. 620 
(1883). 
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smt.(l) The plaint should describe the minor plaintiff as “ .4 B a minor by his 
next friend G D,” and a minor defendant as “ G D, minor of whom E F is guardian 
ad litem.” (2) The representative capacity comes to an end with the death of the 
minor, and the next friend or guardian ad litem cannot execute a decree after the 
minor’s decease. The latter’s legal representatives should move in the matter.(3) 
Where a suit is brought in violation of these provisions, the plaint should bo 
returned in order tliat the error may be rectified.(4) When a suit is brought by 
an alleged minor through his nexl^friend, and when it is found that the plaintifi 
is not a minor, the suit should not (though the Allaliabad High Court dissents) 
be dismissed, as the defendant can be indenmified by costs. The defendant 
should apply to have the plaint taken off the file or amended, and if this is not 
done the next friend’s name may be treated as meie surplusage.(5) Wliere, on 
the other liand, the defendant contends that the plaintiff is a minor,(6) and that 
the suit cannot be carried on without a next friend ; if the plaintiff fails to prove 
his majority, the Court should not dismiss the suit, but should appoint a next 
friend.(7) Where a minor sued herself without a next friend, but no objection 
was taken by the defendagts until the case came before the Court of first appeal, 
at which time the plaintiff had attained majority, it was held that the irregularity 
was waived.(8) 

Costs—-The words in sect. 440 of the last Code, “ aitd may be ordered to pay 
any costs in the suit as if he were the plaintiff,” have been omitted. If the suit 
fails, the next friend will be ordered to pay the defendant the costs, an order 
addressed to the minor in person to pay those costs being illegal.(9) But as 
between the next friend and the minor, the former is printd facie entitled to 
costs.(10) The Com-t may,(11) and usually dws, direct that the next friend 
should, though the suit be unsuccessful, have his costs out of the estate. It 
frequently is right to make a next, friend or guardian liable for costs, but there 
arc also eases in which it is not ]H'oiK'r to hold him jKirsonally liable.(12) As a 
rule ho is entitled 1o attorney and elient costs, except where the fund is re¬ 
versionary, and then he may claim the difference when th(^ fund comes into 


(1) Dattrataya v. Vaman, 21 B. 88^1895). 

(2) Soo Mongula Uossoo v. Sharoda Uoasoe, 
20 W. B. 48 (1873); Kumul Uhuuder ». 
Surljessur Doss, 21 W. H. 298 (1874). As to 
the effect of raisdoscription, sec notes to 
r. 5, potl. 

(3) Hulodhur Boy v. Judouiiath, 14 W. B.. 
1«2 (1870). 

(4) Bussick Das a. Proonath Misa r, 10 C. 
102 (1883). 

(C) Taqui Jan v. Ubaldulla, 21 (!. 880 
(1894) j Net Jail Haliu v. ICarim Buksh, 23 C. 
880, 889 (1890); dissented from in Sheorania 
V. Bharat Singh, 20 A. 90 (1897). 

(6) As to evidence of minority, see Khottor 
Mohun ti. Bamessur, W. E. (1864), p. 304; 
Kaloo Haidar v. Sreeram Ghose, W. B, (1864), 
p 366 [appearance of alleged minor; positive 


uvidunce{. 

(7) Moorlee Dhur v. Nathonoo Mahtoun, 25 
W. B. 184 (1878). 

(8) Kaiualakshmi v, Baiuasami Obetti, 19 
M. 127 (1805). 

(9) Bajah Bikromajeet v. Court of Wards, 
21 W. B. 312, 314 (1874) [a peculiar case, in 
which, though the suit failed, the defendant 
had, under the circumstances, to payl; Bai 
Porchai v. Dcvji Meghji, 23 B. 100, 102 
(1898). 

(10) Dunn v. Uuun, 3 Drew. 17 ; Ann. Pr., 
1005, p. 173. See Cross v. Cross, 8 Boav. 445; . 
Staines v. Maddox, Mos. 319. 

(11) Devkabai v. Jefferson, 10 B. 248, 263, 
264 (1886). 

(12) Damant v. Hounell, 33 Cfa. D. 224. 
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and peimittod to ant aa such on the minor’s behalf.(l) These provisions have 
been taken from the Original Side rules.{2) The same reasons which require 
the, representation of an infant pJaintilf (3) apply to the case of an infant defen¬ 
dant. A minor may appear by attorney or pleader, but ho can only plead or 
conduct the defence by his guardian.(4) As to the age of majority, see notes 
t o r. 1, aMe. A guardian ad litem is not within the scope of sect. 3 of the Majority 
Act.(5) The rule assumes that there is a suit which may, and indeed must 
Ire instituted before a guardian is appointed, and limitation counts from the date 
of the plaint and not from the ajrpointment of the guaTdiau.(6) 

Upon the institution of a suit against an infant the question of service, of 
summons is one of some difficulty. There aic no special provisions as to the 
service of summons upon infants, and therefore the same rules apptmr to apply 
as in the case of adalt8.(7) Summons should be issued and served on the minor 
defendant. Wlnire there, has Ireen neither personal nor substituted service on 
tlu! minor defendant or on the certificated guardian, and an e,x farle decree has 
been pas.sed, it will be set aside under sect. 108 (now 0. IX. r. 13).(8) Where, 
howi-wer, it was not definitely shown that any attempt was made to serve, the 
summons upon the infants personally, or upon their mother before serving it 
upon the only adult male member and l-arla of the family, but it was not shown 
t hat t.he alleged irregularity had caused any j)rt‘jiidice, it was held to be cured 
by sect. 678 (now sect. 99).(!)) 

iSnbsequent to the issue of summons, the Court must proceed under this 
rul<^ 1,0 satisfy itself of the fact of rainority.(lO) Where no guardian ad litem 
is a])poii)ted (mere notice of a jn'oposiil to appoint a person bdng insufficient) 
and an cx-fmie decree is passed, it will Ire s(‘1. aside.(11) And where, it i.s so 
satisfied, the tburt should jwoceed to the appointment of a guardian. It, is 
t,k(' dut,y of the Oourt. to si!c that a minor’s interests are properly re,pre8e,nted.(12) 
The provisions of the, rule are, mandatory, and should be strictly followed.(13) 


(1) Subramanya Paiidya v. Siva Subra- 
manya, 17 M. sic, 33.7 (18IW). 

(2) Suresh Chmnler r. .lugiit Clinmlor, M 
a. at p. 20fl (188(5). 

(3) Tirffl r. 1. 

(4) Kasi Doss «. Kasaiin Sait, 10 M. 344, 
340 (18U2); these, ])roviaioiia apply to the 
I’arsi Marriago Act; Sorabji v. Kuchoobai, 
18 B. SftO (18!I4). 

(.7) Gordhanclas n. llarivallulidaa, 21 li. 
281, 285 (1896). 

(6) Khem Karan v, Har Dayal, 4 A. 37 
(1881). 

(7) Suresb Cbunder v. Jngut Cbunder, 14 
0. 204, 215 (1886), whore Wilflon, J., doubted 
whether sorvico on a guardian ad litem was 
good service under the Code, In Jatindna 
Mohan r. Srinath Koy, 26 0. 2(i7 (1898), it 
was nid that ss. 74 and 76 were controlled by 
this section; hut in that caso no summons 
was served either upon the minors or their 
oortifieatedguardians. InDakeshure. Hewa, 


24 C. 25 (1896), an attomiit to serve the latter 
was held inauflioient. 

(8) Jatindra Mohan o. Srinatli Roy, 20 C. 
207 (1898). 

(9) Walian u. Banko Bohari, 30 C. 1021 
(1903); Munnu Lai v. Ghulam Abbas, 32 
A. 287 1>. (1. (1910); 37 I. A. 77. 

(10) Suresh (Ihiinder r. .lugut Cliundor, 14 
0. at p. 217 (1886). 

(11) Bhura Mai v. Har Kishan, 24 A 383 
(1902): Dakeshur v, Rcwal, 24 C. 25 (1896). 

(12) Nurainghomoyeo Qooptia v. Peary 
Soonduree, 2 Sov. 099 (1863); and a Court 
should not pass a docreo against a minor 
without taking cares tlrat ho is properly 
represented; Sheoburrut Singh v. Lalljoe 
Chowdbry, 13 W. R. 202 (1870). 

(13) Walian v. Banke Bohari, 30 0. 1021 
(1903); s. c., 7 C- W, N. 744; 5 Bom, L. R. 
822; Jatindra Mohan v. Srinath Boy, 26 C. 
267, 274 (1898); Bhura Mai v. Har Kishan, 
24 A. at p. 386 (1902). 
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No order appointing a guardian should be made ex parte, so that opportunity 
may bo given for the making of an application on behalf of the infant under r. 3, 
though the fact that an order appointing a guardian at the instance of the plaintiff 
is made ex parte is not necessarily fatal to the Buit.(l) If the minor or his friends 
and relatives, in whose care he may Ih'., fail to move the Court to appoint 
a guardian, then the appointment may be made at the instance of the plaintifE.(2) 
The appointment is made by the Court and not by the parties, though it is on 
their application; (3) and by the Court in which the litigation is pcnding.(4) 
The appointmimt of a guardian Litem under this rule is wholly distinct from 
the appointment of a guardian under the Guardian and Wards Act.{6) The Code 
expressly requires the appointment of a guardian ad litem whether or not a 
guardian is appointed under Act VIII. of 1890, although that Act gives precedence 
(r. 4, clause 2) to a guardian appointed under its provisions.{6) Though advisable 
it is not necessary that there should be a formal order of appointment if it appears 
on the face of the proceedings that the Court has sanctioned the appointment.(7) 
As to who may be appointed, see r. 4. Sub-rule (2) of that rule gives pre¬ 
cedence (8) tiO guardians of the person or property unless special reasons exist 
against their appointmentt So while there is nothing to prevent a guardian 
suing her ward, in such a ca.se the minor must be represented by some other 
person whose, interest i.s not adverse to him.(9) Where a guardian filed a 
written statement which was prejudicial to the interests of the minor, the Court 
observed that in a suit in which it is not necessary for a minor defendant to take 
an active part, no guardian is ever justified in taking any step prejudicial to his 
ward. If he can do nothing jmsitivcly for the minor’s benefit he otight simply 
to leave the matter to the Court. (10) A father cannot act as guardian ad litem of 
his son when there is a clear conflict of interest between them. Thus where a 
father, professing to act as the head of a Milahshara family, executed a mortgage' 
of the family joint-property, it was not open to him to impugn its validity, but 


(1) SiireBli (Ihiindor v, Jugiii Ohiindur, J4 
a 204 (188(i)- 

(2) Ib, Soc In Tc Motiiuni, 11 B. H. Ji. 
21 (1874); Babaji v. Maruti, 11 B. fl. 0. R. 
182 (1874); uiidor tbo Code of 185U, wlioro 
the plaintiff failed to givo tho name of tiio 
guardian {vide ank), tho (Jourt dismiBsed 
the case: Railha Krlslo if. Ram Chundor, 11 
W. H. 300 (1809). rr. 3, 4, jKtfit. 

(3) Guru Churn v. Kali Kiaaon, 11 0. 402 
(1885) [neither the Code nor Act XL. of 
1858 give a plainti/T any power to institute a 
suit against a person named by himself as 
guardian ad litem ]; Broonarain Hitter v. 
Sfoemutty Kishen, 11 B. L. R. at p. 191 
(1873); Doorgaporsad v. Koshopersad, 8 C. 
656 (1882) [manager of estate]. 

(4) Ruling, 5 M. 11. C. R. App. vui. (1869). 

(6) Vithaldas v. Dat^ram, 20 B. 298 

(1901). 

(6) Dakeshur v. Uewat, 24 0. 25 (1896). 


(7) Walkin v. Bankn Bohari, 30 G. 1021 
(HKK^); Suresh Chunder v. Jugut Chunder, 
14 C. 204 (1886); .Tatindra Mohan v. Srinath 
Roy, 26 V. at p. 272 (1898); Kunhammad v, 
Kutti, 12 M. 90. 91 (1888), 

(8) Of. under Act XL. of 1858; Baldco 
iJtts V. Gobind yhankar, 7 A. 914 (1885). 

(9) Kakbalmoni Dassi v. Adoita Frosad, 7 
0. W. N. 419 (1900); s. c., 30 0. 613, in 
which case the plaintiff alleged that tho 
natural father of tho minor defendant had 
fraudulently, and without the knowledge of 
tho plaintiff, obtained tho appointment of tho 
plaintiff as guardian of tho minor as her 
husband’s alleged adopted son. 

(10) Court of Wards v. Raj Coomar, 17 W. R, 
142 (1871); the usual practice in such cases 
is to state that the defendant is a minor, and 
that he leaves his interests to the protection 
of the Court. 
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it would be the duty oi the guardian ad litem oi the infant son to urge as a defence 
that the mortgage was beyond the scope of the father’s authority ; and it was 
therefore held that the father could not be the guardian ad litem.(Vj Where 
the plaintiff alleges that the defendant is not a minor, and minority is pleaded 
as a defence to an action, inasmuch as an alleged minor cannot be treated as if 
he was of full age during the investigations of any material averment in a suit, 
a guardian should be appointed for the defendant and a preliminary issue should 
be framed and tried as to whether the defendant is or is not a minor.(2) Though 
by sect. 440 of the last Code the next friend' of a plaintiff might be made liable 
for costs there was no similar express provision with respect to a guardian. But 
according to the English practice, which has been followed by the Bombay High 
Court, he has been made to pay costs where he has been guilty of gross misconduct 
in the case; (3) as whore a guardian put executors to proof of a will which he 
wished to upset for his own private purposes, and which the evidence showed 
was, to his knowledge, duly executcd.(4) The Madras High Court, in a case (6) 
which does not appear to have been considered in the one last cited, has held 
that the Code does not authorize a Court to decree costs against the guardian 
of a defendant except in the case referred to in sect. <!58 (now r. 11), which deals 
only with costs when a guardian is removed. 

“ Shall appoint.”—The provisions arc imperative, and where they ai'c 
not substantially complied with the minor is not properly represented, and any 
decree which may bo passed against him is a nullity.(6) Thus where a decree 
had been passed against a minor who was described in the suit as of age, it 
was held that it was a nullity so fer as ho was concemed.(7) The Court must 
not only appoint a guardian, but satisfy itself that the proposed guardian is 
a fit and proper person to represent the minor, to put in a proper defence, 
and generally to act in the interests of the minor. The duty of the Court is 
not a mere matter of form. (8) 

Clause (4).— This is based on sect. 443 of the last Code.' The Legislature 
has considered it necessary to ensure that notice should reach one interested 
in the minor’s welfare, and this rule aims at securing this result. It was held 
that the appointment, apparently by an oversight, as guardian ad litem to a 
jninor defendant, of a person other than the certificated guardian, amounted to 
no more than an irregularity not vitiating the decree or sale thereundeT. Sc(‘ 
next rule, clause (2).(9) 


(1) Balkewsa v. Taposnr, 17 C. W. N. 219 
(lull) i of. (ranesha Row r. Tuljaram Row, 
P. C., 18 C. L. J. 1 (1913). 

(2) Karl Doss v. Kassim Sait, T6 M, 344 
(1892). 

(3) Goolam Hoosoin v. Fatmabai, 8 B. 391 
(1884). 

(4) Ib. 

(5) Xarasimba Bau v. Lakshmipati, 3 M. 
263 (1881). 

(6) Hanuman Prasad «. Mnliammad Isbaq, 
28 A. 137 (1905). 


(7) Piirno Chandra v. Bejoy Chand, 18 
C. L. J. 18 (1913); following Rosbid-un-nisa 
V. Muhammad Ismail, P. C., 31 A. 672 ; 13 
C. W. N. 1182 (1909); and Xarsingh t). 
Sheikh Jahi, ISO. L.«). 3 (1911); distinguish¬ 
ing Walian t). Banke Behary, nvpra, 30 C. 
1021 (1903). 

(8) Ramohandra Das v. Joti Prasad, 29 
A. 676 (1907). 

(9) Dammar Singh v. Pribhu Singh, 29 A. 
290 (1907). 
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Petition for guardian ad litem. —See onte, where the procedure will he 
found dealt with. A person cannot be appointed guardian ad litem against his 
will; and this is now enacted by r. 4 ; (1) but where a guardian ad litem has once 
been appointed, his appointment enures for the whole of the Ik in the course 
of which it has been made, unless and until it is revoked by the Court; (2) and 
therefore for purposes of appeal.(3) A Court has jurisdiction to try a suit 
against a minor notwithstanding the appointment of one of its officers (4) to 
be the minor’s guardian ad litem.(Bi) 

4 . {!) Any person who is of sound inind and has attained [ 
Who may act as next majority may act as next friend of a minor 
Wend or be appointed or OS his guardian for the suit: 
guardian for the suit Provided that the interest of such ^person 

is not adverse to that of the minor and that he is not, in the case 
of a next friend, a defendant, or, in the case of a guardian for the 
suit, a plaintiff. 

{^] Where a minor has a guardian appointed or d^jclared [ 
by competent authority, no person other than such guardian 
sitall act as the next friend of the minor or be appointed his guardian 
for the suit unless the Court considers, for reasons to be recorded, 
that it is for the minor’s welfare that another person be permitted 
to act or be appointed, as the case may be, 

(,y) No person shall without his consent be ap'pointed guardian 
for the suit. 

{4) Where there is no other person fit and wilhiig to act as [ 
guardian for the suit, the Court.may appoint any of its officers 
to be such guardian, and may direct that the costs to be incurred 
by such officer in the performance of his duties as such guardian 
shall be borne either by the parties or by any one or more of the 
parties to the suit, or out of any fund in Court in which the minor 
is interested, and may give directions for the repayment or allow- 
wnce of such costs as justice and the (nrcumstances of the case may 
require. 

Who may act. —See notes to r. 1, ante. 

Who may be next friend and guardian.—A married woman may be 
next friend,(6) though under the provisions} of sect. 467 of the last Code, which 


C. L. B. 407 (1880)! Babaji v. Maruti, 11 B. 
H. C. E. 182 (1874). 

(6) Jadow Mulji v. Chhagan Kaichand, 5 
B. 300 (1881). 

(6) asirum Bibi v. Sbarip Mondul, 17 C. 
488 (1880), F. B.; ovorruling Guru Fershad 
V. Gossain Mumaj, 11 C. 733 (188o). 

4 D 


(1) Jadow Mulji v. Chhagan Bairhand, 5 
B. 300 (1881) i IsBur Chunder v. Nobo Kristo, 
7 C. L. R. 407, 410 (1880); Narsingh v. 
Sheikh Jahi, 15 0. L. J. 3 (1011). 

(2) Jwala Dei v. Peibhu, 14 A. 35 (1801). 

(3) Venkata v, Alakarajamba, 22 M. 187 
(1898). 

(4) See laaur Chunder v. Nobo Krbto, 7 
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have not in this respect been re-enacted, she uould not be appointed guardian 
ad lilem.{\) In a suit by minors to obtain a declaration that a decree did not 
afiect them, inasmuch as they were not properly represented by their mother, 
who was incapable of acting as guardian, they were held entitled to a decree,(2) 
Whatever be the propriety of making provision by the appointment of a public 
officer for the institution of suits on behalf of infants, it is of the utmost im¬ 
portance that no person should be appointed of whom even a suspicion can exist 
that he may bo barred by personal interest. The Privy Council therefore dis¬ 
approved of the appointment of the IiegiBta;,ar, who, according to the practice 
of the Supreme Court, was entitled to a commission of 5 per cent, on all sums paid 
into Court.(3) It was held that the Code did not apply to all guardians, for it 
did not apply to natural guardians. See notes to last rule.(4) 

5. {!) Every application to the Court on behalf of a minor, 
Representation of Other than an application under ride 10, sub¬ 
minor by next friend or rule (il), shall be made by his next friend or 
guardian/or ttesa/t. his guardiaii-for the suit. 

(,t^) Every order Jiiadc in a suit or'’on any application, 
before the Court in or by which a minor is in any way con¬ 
cerned or affected, without such minor being represented by a 
jicxt friend or guardian for the suit, as the case may be, may be 
discharged, and, where the pleader of the party at whose instance 
such order was obtained knew, or might reasonably have known, 
the fact of such minority, with costs to be paid by such pleader. 


Applications to be by representative.— The Code no doubt distin¬ 
guishes between next friends and guardians for the suit; the former term 
beiiig used in respect of plaintiff minors, and the latter when the minors are 
defendants. But if a guardian ad litem has not been appointed'for a defendant 
a next friend can apply.(5) 

Order obtained by next friend or guardian.— This rule shows that 
no order by which a minor or luiuitic is in any way concerned or affected can 
legally be made without such minor being represented by a next fiiend or 
guardian for the suit.(6) The words “may be discharged” a^jpear to give 
discretionary power to the Com’t.(7) No order binds a minor unless he was 


(1) See Kachayi Kuttiali v, Udumpum- 
thaU, 29 M. 58 (1900), 60, 01; Kali Shankar 
Sahai v. Pratab Udai Nath Sahi, 0 C. L. .1. 
36 (1907); Kundan Lai e. Qajadhar Lai, 29 

A. 728 (1907). The disability has now been 
removed. But see Narsiugh v. Sheikh Jahi, 
15 C. L. J. 3 (1911); appointment of a 
married woman as guardian ai litem for an 
infant defendant renders the proceedings a 
nullity BO far as the infant is concerned. 

(2) Sham Lai v. Ghasita, 23 A. 459 (1901). 


(3) Kerakoosu w.Serle, 3 M. 1. A,329 (1844). 

(4) Budhilall Manji 11 . Morarji Premji, 31 

B. 413 (1907) [tostamoutary guardian 

appointed by Hindu father]. 

(6) Jotiudronath Mifter v. Haj Kristo, 16 

C. 771 (1889). 

(6) Amichand Talakchand v. Collector of 
Sholapur, 13 6. 234 (1888) [application to 
sue as pauper). 

■ (7) Doorga Mohun v. Tahir Ally, 22 C. at 
p. 274 (1897). 
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pi'opjrly ropreseuted at tho time it \va» made.(l) Where an order for sale was 
made when tho minor was properly represented, the absence of a guardian was 
held not to affect tho validity of subsequent proccedings.(2) And where a 
Hindu widow during the course of a litigation adopted a son, but did not put 
him on the record, it was held that she was justified in pursuing tho litigation 
bund fide for his benefit, and that ho was bound by the decree.(3) If, however, 
a person entitled to represent a minor does purport to represent him, a mere 
misdescription in the cause title is not fatal to the suit. In all oases the question 
to be decided is whether on a ooustiliction of the plaint and pleadings the minor 
is really a party to the suit or not, and, if he bo, any irregularity is provided for 
by sect. 99, onfe.(4) And where a minor has been properly represented he is 
as much bound by a judgment in his own action as if he were of full age,(5) and 
the principle of resjudicala applies.(6) Where the decree is sought to be executed, 
the Court executing the decree cannot entertain the plea of non-representation, 
is it must presume that the decree was rightly passed. The minor’s remedy 
as to apply for a review or to file a suit for an injunction restraining the execution* 
of the decree.(7) If a minor dcsii’e to have a decree set aside because any avail¬ 
able good ground of defence*was not put forward at the hearing by his guardian, 
he should apply for a review. If the decree was ex parfe, the procedure to be 
adopted is that prescribed by the Code for setting aside cx parle decrees. Where 
a decree has been made against an infant duly represented, and the former on 
majority seeks to set that decree aside by separate suit, he can succeed only on 
proof of fraud or collusion on the part of his guardianl(8) The costs'may be 


(1) Mrinainoyi Dabia v. ybibchand Cbuckcr- 
butty, 5 C. 450 (1870); Vishnu Keshuv v. 
Itanicbandra Bhaskor, 11 B. 130 (1880); 
Daji Himat v. Uhirtljram gadaram, 12 B. 18 
(1887); Ganga Prosad v. Umbica Churn, 14 
C. 754 (1887): Juugeo Ball v. Sham Ball, 20 
W. B. 120 (1872); Durgapersad v. Keaho- 
persad, 8 C. 656,062 (1882).; Radha Kristo v. 
Ram Ohundcr, 11 W. B. 300 (1869); Bussick 
Das V. Preonath Misree, 10 C. at p. 105 
(1883); Sham Bal e. Ghasita, 23 A. 469 
(1901). As to oarrying on suit after majority, 
see notes to r. 12 . 

(2) Net Ball Sahoo v. Sheikh Kareem, 23 
C. 686 (1896). 

(3) Hari Saram v. Bhubaneswari, 16 C. 40 
(1888); 15 B A. 195; ref., Vasudov v. KrUh- 
najl, 20 B. 534 (1895). 

(4) Bhaba Porshad v. Secretary of State, 14 
C. 159, 163, F. B. (1886); Jogi Singh v. 
Kunj Behari, 11 C. 609 (1886); Suresh 
Ghunder v. Jugut Ghuuder, 14 C. 204 (1886) 
[approved by P. C., Walian v. Bank© Behari, 
30 C. 1021, 1032 (1903)]: Natesayyan v. 
Naraaimmayyar, 13 M. 481 (1890); Kedar 
Prosahno v, Pratap Ghunder, 20 G. 11 (1892); 
Goonoo Monee v. Ram Komul, 17 W. R. 144 


(1872); Alim e. Jhalo, 12 G. 48 (1885). But 
SCO Shonai Bowa v. Monoram Mundul, 11 
C. L. R. 15 (1882); Grish Ghunder Mookerjoo 
e. Miller, 3 G. B. B. 17, 10 (1878) [“ there is 
no authority for saying that where minora 
have boon really sued, though in a wrong 
form, a decree against them would not be 
valid ”]: Subramanya Panda v. Siva Subra- 
manya, 17 M. at pp. 337, 338 (1894). 

(6) Modhoo Soodun v. Prithee BuUub, 16 
W. B. 231 (1871); Sherafutoollah Ghowdhry 
». Sm. Abedooiussa, 17 W. B. 374 (1872) 
[and tho minor is liable to arrest]; unless 
there be fraud or collusion: Raghubar Dyal 
B. Hhikya Bal, 12 G. 69, 76 (1885); Gursandas 

V. T.ndka Vahu, 19 B. 571 (1896). 

(6) Bonomally Kesh v, Hungshessur Roy, 
17 W. B. 492 (1872); Vonkatachalam v. 
Mahalakshmamma, 10 M. 272 (1886). 

(7) Nawab Mahomed o. Har Cbaran, 6 
A. H. G. B. 98 (1874). 

(8) Raghubar Dyal v, Bhikya Lai, 12 G. 69 
(1885); Dabee Dutt v. Subodra Bibee, 25 

W. B. 449 (1876); Gursandas v. liadka Vahn, 
19 B. 671 (1895); as to estoppel against the 
minor, see Ganesh Lala n. Bapu, 21 B. 198 
(1896); Brohmo Dutt v. Dhurmodass Ghosh, 
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directed to be paid by the pleader.(l) But the minor being unrepresented, the 
Qourt has no authority to make his estate liable for oosts.(2) 

6. (1) A next friend or guardian for the suit shall not, 

without the leave of the Court, receive any 
or^guartiim/o* tAe money or other moveable property on behalf 
oI property under deeree of a minor either— 

for minor. compromise before decree 

or order, or 

(6) under a decree or order in favour of the minor. 

(2) Where the next friend or guardian for the suit has 
not been appointed or declared by competent authority to be 
guardian of the property of the minor, or, having been so 
appointed or declared, is under any disability known to the 
•Court to receive the money or other moveable property, the 
Court shall, if it grants him leave to receive the property, 
require such security and give such directions as will, in its 
opinion, sufficiently protect the property from waste and ensure 
its proper application. 

Receipt of property under decree. —This section was substituted in the 
last Code by Act VIII. of 1890, sect. 53 (d). It has been held that this lulc did 
not apply in the case of a managing member of a Mitakshara joint-family who was 
appointed guardian ad litem of his minor brother for the purpose of a rent suit 
in which both the brothers obtained' a decree for arrears of rent.(3) 

7. (1) No next friend or guardian for the suit shall. 
Agreement or comtto- ^^hoiit the leave of the Comt, ^esshj 

mist by next friend or recorom m the froceeamgs, dnter into any 
guardian for the suit. agreement or compromise on behalf of a 
minor with reference to the suit in which he acts as next friend 
or guardian. 

(£) Any such agreement or compromise entered into without 
the leave of the Court so recorded shall be voidable against all 
parties other than the minor. 

Scope of rule.—The provisions of this rule are intended to protect the 
interests of minors,(4) and have been adopted (5) from the rule previously laid 
down by the Privy Council. (6) A suit relating to the estate or person of an infant, 

26 C. 388 (1898); Ameer Ali and Woodroffo s (3) Harihar ti. Madhura, 35 0. 661 (1908). 
KvidonceAct, s. 115,6tlied. luBamachari (4) Eajagopal Takkaya v. Sabiamany* 
V. Diuaisami, 21 M. 167 (1897), the alleged Ayyar, 3 M. 103, 104 (1881). 
minora were of age but aeguiesoed. (5) Sharat Chunder v. Kartik Chunder, 9 

(1) See Shonai Bewa ti. Monoram Mundul, C. 810 (1883). 

II C. L. B. 15 (1882). (6) MoulvieAbdooIv. MoiufferHoaeejn,'!# 

(2) Amichand Talakchand v. Collector of W. R., P. C. 22 (1871). 

Sbolapur, 13 B. 234 (1888). 
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nd for his benefit, has the eSeot of making him a ward of Couit, and no act can 
le done affecting the property of the minor unless under the express or implied 
irection of the Court itself.(l) This principle, on which the rule is based, 
las been applied to a case which, it was held, strictly did not fall within its 
erms; it being held that when the next friend of a minor withdrew from a suit, 
hough it was not proved that the defendant entered into any agreement with 
he next friend, it was open to the minor through another next friend to have the 
uit re-opened on review, on the ground that the former next friend, though 
;uilty of no fraudulent conduct, was grossly negligent of the minor’s interest 
n withdrawing from the suit.(2) The rule contemplates the e.xistence of a guar- 
lian and a pending litigation, and was therefore held not to apply where, when 
,he agreement was made, there was neither a guardian for a suit nor a suit.(3) 
As to the effect of a compromise entered into without leave, mde post. 
iV^here a compromise was effected and allowed by the Court, and a decree was 
nade in accordance with its terms, it was held that no appeal lay against the 
jompromise decree, and that the remedy for setting it aside was by way of 
•eview or regular suit. (4) Where a guardian had entered into a compromise 
without leave but undertook to present the petition to Court, and subsequently 
ieclined to do so, and opposed a decree being passed in its terms, it was held 
that inasmuch as leave had not been asked for and the guardian objected to the 
Court passing a decree in terms of the eompromise, the Court had no power 
to enforce it, even though its terms might appear to be beneficial to the minors. (6) 
A decree-holder who rests his case upon his decree having been made against 
a minor by consent, is under the necessity of proving that the consent was 
given by some one having authority to bind the minor.(6) 

Leave.—The Court has to grant leave. The form, however, of expression 
used for the purpose of indicating that the Court grants leave to compromise 
is of slight importance. The question is whether the Court, after a considera¬ 
tion of the circumstahoes, really intended to ^ant leave.(7) The Court must, 
however, m some form show that it has considered the question and granted 
leave. And the mere passing of a decree on a compromise does not amount to 
sanction, which will not be inferred from the subsequent passmg of a decree in 
terms of such compromise.(8) In order that a compromise may be binding 
upon a minor, the leave of the Court must be express, and it must be arrived at 
upon the exercise of a judicial discretion as to the propriety of the compromise 
in the interests of the minor, and the section makes no exception in the case of 


(1) Doraswami I’illaiv. Thungasami Pillai, 

27 M. 377 (1908). 

(2) Eam Sarup v. Shah Latafat, 29 C. 735 
(1902). 

(3) Vithaldas v. Dattaram, 26 B. 293 
(1901); i. c., 8 Bom. L. B. 887. 

(4) Bakbalmoni Dassi v. Adoita Frasad, 7 
a W. N. 419 (1903). 

(fi) Banga Bao v. Bajagopala Baju, 22 M. 
m (1899). 

<8) Muhammad Mumtai v. Sbeoratangit, 


23 C. 934 (1896). 

(7) Virupakshappa «. Shidapi», 26 B. 109 
(1901); B. c., 3 Bom. L. E. 666. 

(8) ArunaohalamChettyu.MiyappaChetty, 

21 M. 91 (1897); Rajagopal Tahkaya ®. 
Babramanya Ayyar, 3 M. 103 (1881); Shorat 
(Siundar v. Kartik Ohonder, 9 C. 810 (1883). 
Seo Manohar Lai v. Jadunalh Singh, 28 A. 
886 (1906); Krishun Prosad r. Eomesh, IS 
a W. N. 163 (1908). 
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a oeitifled guaidian.(l) Under the last Code such leave was presumed in certain 
oases.(2) The amended rule now requires that the leave should be expressly 
recorded: following the Privy Council decision that it should in some way, not 
open to doubt, be shown that the leave of the Court was obtamed.(3) Where a 
Hindu father was party to a partition suit and was himself the guardian ad 
litem of his minor eon (also a party) it was held that the fact that he repre¬ 
sented the family did not exempt him from the duty of obtaining leave for a 
compromise which was clearly intended to affect the son’s interest, end that 
since such leave was not obtained, the son was not bound by it.(4) 

The Court should not make a decree by consent against an infant with¬ 
out ascertaining that it is for his benefit that such a decree should be pro- 
nounoed.(6) The Court must have before it the materials necessary to enable 
it to arrive at a judicial conclusion with respect to the compromise. The terms 
and evidence of their propriety and reasonableness must be before it.(6) In 
order to make an agreement or compromise, to which this rule applies, a lawful 
agreement or compromise, it is necessary that the next friend or guardian 
should ask the Court to consider the proposed terms of the agreement or com¬ 
promise, and before making the agreement or entering into the compromise 
should obtain permission from the Court to enter into the agreement or com¬ 
promise proposed. The Court should record the fact that such application 
was made to it; that the terms of th« proposed agreement or compromise were 
considered by the Court, and that, having regard to the interests of the minor, 
the Court granted leave to the making of the agreement or compromise. From 
the mere fact that the Court passed the decree in accordance with the com¬ 
promise, it cannot be inferred that any of those steps preliminary and necessary I 

to the making of the decree have been taken Jiy the Court.(7) If leave is given ' 

urider a misrepresentation of a material fact, due either to fraud or culpable and i 
wilful ignorance, it is not binding.(8) ; 

When necessary. —^The rule does not only refer to agreements out of Court 
but to such agreements as also to compromise decrees, namely, those agreements 
‘ which are given effect to by a decree of the Court. The words “ any agreement,” 
etc., include a compromise finally determining the 8uit.(9) The provisions 
apply to compromises after deCTee.(lO) Applications in execution are proceedings 
in the suit, so that a compromise of such a proceeding would be a compromise 


(4) Ganesha Bow v, Tuljaram Row, P. C., 

401. A. 132; 36 M. 29fi; 18 C. L. J. 1 j 17 . 

C. W. N. 705 (1913). 

(5) Bam Ohnrn v. Mutigal Siioar, 16 W. R. 

232 (1871). 

( 6 ) Vimpakshappa v.^Shidappa, 26 B, 100 
(1001) J 8 . 0 ,, 3 BomTL. R.- 666 . 

(7) Kalavatie. ChediLal, 17 A. 631 (1606). 

( 8 ) Bibee Sedomon v. Abdool Azeez, 6 0. 

687 (1881). 

(9) Lala Majlis e. Narain BibI, 7 C. W. N. ' 
90 (1902). 

(10) Arunaohellam v. Ramanadlun, 29 M. 

309 (1905). 


(1) Lala Majlis v. Musst. Naiain, 7 C. W. 
N. 90 (1902). In an early case the Court re¬ 
quired the cortifieate-holder to procure the 
consent of the Court by which the oertiOcate 
was granted to the filing of the compromise: 
Sheonnndun Singh v. Eatesa Kooer, 8 A, H. 
C. R. 179 (1874); and see Firojshah e. 
Manibhai, 36 B. 63 (1911) (no exception In 
the case of a Collector). 

(2) Srldhar Rao v. Ram Lai, 31 A. 7 
(1908), 

(3) Manohar Lai v. Jadnnath Singh, iji A. 
685 (1906); KnnwarPaitah Singh v. Babuti 
Singh, F. a, 18 0. L J. 884 (1913). 
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“ with reference to the suit.” (1) A guardian has no power to waive a tight to 
compensation for part of the estate taken under the Land Acquisition Act; ( 2 ) ■ 
nor to enter into an agreement to refer matters in suit to arbitrationj(3) though 
the contrary has also been held,(4) or to withdraw a suit without the leave of 
the Court. ( 6 ) A mere matter of proof, such as the consent by a guardian of a 
minor defendant to accept the oath of the plaintiff,( 6 ) or abstaining from pressing 
objections, it being uncertain whether there was evidence sufficient to sustain 
them,(7) is not within the rule. , 

Effect of want of leave. —A decree by consent without leave is invalid 
and not binding on the minor.( 8 ) The only modes, however, of setting aside 
a decree are by review under sect. 114, or by a separate Buit,{9) and not by 
application for a rule in the original suit; ( 10 ) or in execution proceedings under 
sect. 47 : the question whether a decree was void as against the minor not being 
one relating to the execution of the decrec.fll) The compromise can be avoided 
by a minor either on or before his attaining inajority.(12) In a recent Privy 
Council decision where a Hindu father had been appointed guardian ad litem 
of an infant son in a suit4or partition by a member of the joint-family and 
had made a compromise without the leave of the Court, it was held that the 


(1) Viiapakshappa v. Shidappa, 2G B. lOfl 
(1901); s. 0 ., 3 Bom. L. R. 565. 

(2) Luohmeswar Singh u. Chairman, 
Dharbhanga Municipality, 18 C. 99 (1890). 

(3) Lakslimana Chetti v. Chinnathambi 
Chotti, 24 M. 326 (1900). As to arbitration 
out of Court, BOO Bomon Kisaen v. Hurrololl 
Sett, 19 C. 334 (1892). 

(4) Hardeo Sabai v. Qauri Shankar, 28 A. 
35 (1906); Atmaram v. Bhila Ganpat (1912), 
15 Bora. L. R. 223; and see Lutawan ti. 
Lachya, 36 A. 09 (P. B.) (1913). 

(6) Doraswami Filial v. Thungasami Filial, 
27 M. 377 (1903). 

(6) Chengal ^ddi e. Venkata Roddi, 12 
M. 483 (1886); Sheo Nath v. Sukh Lai, 27 C. 
229 (1899); s. c., 4 C. W. N. 327. See 
I.akshmana Chetti v. Chinnathambi, 24 M. 
at p. 330 (1900). 

(7) Miiali Rahimbhoy v. Rehmoobboy, 15 
B. 694, at p. 597 (1891), per Bayley, J. It 
has, however, been held that actual waiver 
will not bind a minor ii not for his benefit: 
Swamirao v. Oolleetor of Dharwar, 17 B, 299 
(1892). 

(8) Arunaohellam r. Harugappa, 12 M. 503, 
604 (1889) ; Virupakshappa v. Shidappa, 26 
B. 109,114 (1901); as to an adjustment being 
binding at any rate upon parties not minors, 
see Lakshmana Chetti v. Chinnathambi, 24 M, 
326, at p. 321 (1900). The effect of the 
decision in Aman Singh v. Nanin Singh, 20 


A. 98 (1897), is not clear, but apparently 
sanction was given after the compromise bad 
been entered into and not before. See 
Sothuram v, Vasanta, 34 M. 314 (1910) (in 
whiob Aman Singh v. Narain Singh was not 
fallowed), and Bhiwa v. Dovoband, 35 B, 322 
(1911) (the fact that the minor has benefited 
by the settlement makes no difference). 

(9) Mirali Rahimbhoy v. Rehmoobboy, 15 

B. 594(1891) [which deals, at p. 699, with the 
case of Eshan Chundra Safooi v. Nundamoni 
Dossoe, 10 C. 357 (1884)]; Virupakshappa t>. 
Shidappa, 23 B. 620(1899); s. c., 1 Bom.L.R. 
82 [and not by the Court propria motu; but 
see as to this decision, Virupakshappa v, Shi¬ 
dappa, 26 B. 109, at p. 113 (1901)]; where the 
Court wrongly rejected an application for 
review, the High Court interfered in revision. 
Doraswami Filial v. Thungasami Pillai, 27 M. 
377 (1903); Barhamdeo Prasad v. Banaisi 
Prasad, 3 C. L, J. 119 (1904) [when decree 
should be set aside by suit and when by 
review]. 

(10) Mirali Rahimbhoy «. Rehmoobboy, 
mpra; s. 0 . in Lower Court, eoe. Narmali 
Rahimbhoy v. Rahimbhoy Habibbny, 13 B. 
137 (1888). 

(11) Amnaohellam v, Marugappa, mpra; 
but see Rajagopai Takkaya v. Muttuplaem 
Chetti, 3 M. 103 (1881). 

( 12 ) Virupakshappa v. Shidap^, 26 B. 109 
(1901). 
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compromise was not binding on the minor and that he was remitted to his 
' original rights under the decree in partition.(l) 

8. (1) Unless otherwise ordered by the Court, a next friend 
Retirement ol next shall not retire without first procuring a 

*'*•“*• fit person to be put in his place and giving 

security for the costs already incurred. 

(2) The appKcation for the appointment of a new next 
friend shall he supported by an affidavit showing the fitness of, 
the person proposed, and also that he has no interest adverse to 
that o/the minor. 

“■Retire.”—The words “ a{ Im own re-quest ” have been omitted, but the 
sense is the same.(2) 

9. (1) Where the interest of the ne,xt friend of a minor 

- . . is adverse to that of the minor or where he is 

Removal of next Mend. i 1 -x-l j j x i • x 

SO connected with a deiendant whose interest 

is adverse to that of the minor as to make it unlikely that the 

minor’s interest will be properly protected by him, or where he 

does not do his duty, or, during the pendewey of the suit, ceases 

to reside within British India, or for any other sufficient cause, 

application may be .made on behalf of the minor or by a 

defendant for his removal; and the Court, if satisfied of the 

sufficiency of the cause assigned, may order the next friend to 

be removed accordingly, and make such other order as to costs as 

it thinks fit. . ' 

(2) Where the next friend is not a guardian appointed or 
declared by an authority competent in his behalf, and an 
application is made by a guardian so appointed or declared, who 
desires to be himself appointed in the place of the next friend, 
the Court shall remove the next friend unless it considers, for 
reasons to be recorded by it, that the guardian ought not, to be 
appointed the next friend of the minor, and shall therewpon 
appoint the applicant to be next friend in his place upon such terms 
as to the costs already incurred in the suit as it thinks fit. 

Removal of next friend.—^Wheie a Court finds thgt a next friend does 
not do his duty in relation to a suit, it is its duty not to permit him to prejudice , 
the interests of the minor, but to adjourn the suit in order that some one interested 
in the minor may apply on his behalf for the removal of the next friend and for 
the appointment of a hew next friend, or in order that the minor plaintiff may, 


(1) Qanesha Bow v. Tnljarsm Row, 36 (2) Banusl v. Ram Nsiaiii, SO A. ^106 ' 

M.2B6,P. C.(191«)i 401. A. ISfc (1607). 
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on coming of age, elect to proceed with the suit or withdraw from it.(l) CoutIb 
can be moved to stay a suit improperly brought on behalf of an infant, and to 
remove an improper next friend of an infant and to substitute a proper person 
in his place.(2) It has been considered expedient to enact that where a guardian 
insists on his right to be appointed next friend in the place of another there should 
be power to require him to become liable or give security for costs in the suit 
previously incurred, and the second clause has been amended accordingly. 

10. (1) On the retirement, removal or death of the next [ 
• stay ol proceedings on friend of a minor, further proceedings shall 
removal, etc., ol next be stayed until the appointment of a next 
*'*®“** friend in his place. 

(2) Where the pleader of such minor omits, within a reason- [ 
able time, to take steps to get a new next friend appointed, any 
person interested in the minor or in the matter in issue may apply 
to the Court for the appointment of one, and the Court may appoint 
such person as it thinks fit. 


11. {!) Where the guardian for the suit desires to retire or I 

' Retirement, removal or duty, or where other sufficient 

deathof guardian for the ground is made to appear, the Court may 

permit such guardian to retire or may remove 
him, and may make such order as to costs as it thinks fit. 

{2) Where the guardian for the suit retires, dies or is I 
removed by the Court during the pendency of the suit, the Court 
shall appoint a new guardian in his place. 

Costs.—The former aection ran : “ and may order him to pay such costs as 
may have been occasioned to any party by his breach of duty.” This Tuay be done 
now. This rule is not, so far as regards payment of costa, applicable to any 
person appointed to act as guardian ad litem without his previous consent.fS) 
As to whether the Court may decree costs against a guardian,■except in the case 
mentioned in this rule, see notes to r. 3, ante. 

12. (J) A minor plaintill or a minor not a party to a suit 
Ooune to be loUowed on whose behalf an application is pending 

%!i^\^mniZ' **f*^^> attaining imjority, elect whether he 
majority. wiU proceed with the suit or apphcation. 

{2) Where he elects to proceed with the suit or application, 
he shall apply for an order discharging the next friend and for 
leave to proceed in his own name. 


(1) Doiuwami Filial V. Thongasxmi Fillai, 
27 H 377 {1903). 

{{) Bai Fotebai v. Devji Me^i, 23 B. 100 


(1898). 

(3) Jadow Mnl}! v. Chhagan Raichand, 6 
B. 306 (1881). 
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(.>) The title of the suit or application shall in such case be 
corrected so as to read thenceforth thus 

“ A. B., late a minor, by C. D., his next friend, but now 
having attained majority.” 

(4) Whe/re he elects to abandon the suit or application, he 
shall, if a sole plaintiff or sole applicant, apply for an order to 
dismiss the suit or application on repayment of the costs incurred 
by the defendant or opposite party 01 which may have been paid 
by his next friend. 

(.7) Any application under this rule may be made ex parte ; 
but no order discharging a next friend and permitting a minor 
plaintiff to proceed in his own name shall be made without 
notice to the next friend. 

Election of minor to proceed;—^An application iind(T this rule may he 
made ex jtarte, and does not require notice. Leavo^.C^^'i®!! *“*^7 nunc pro 
tunc) will he given as a matter of course unless there is an ahsoliite har hy positive 
enaotment. The provisions as to correction of title refer to a pending suit, 
and not to a suit after final decree, in which it only remains to proceed to execu¬ 
tion. The omission to comply 'with the requirements of this rule is a mere 
irregularity, and will not har execution of a decree.(l) Quwre —whether a minor 
who, having been a ptarty to a suit but not properly represented, was served with 
summons afterwards on attaining majority carried on the suit as transferee of 
the estate from the previous owner, was not hound as a paTty.(2) 


13. U) Where a minor co-plaintifi on attaining majority 
Where minor co-piain- to repudiate the suit, U shall apply 

till attaining majority to have his name struck out as co-plaintifl; 
ieslres to repudiate suit. Court, if it finds that he is not a 

necessary party, shall dismiss him from the suit on such terms 
as to costs or otherwise as it thinks fit. 

(^) Notice, of the application shall be served on the next 
friend, on any co-plaintiff and- on the defendant. 

(.j) The costs of all parties of such application, and of all 
or any proceedings theretofore had in the suit, shall be paid by 
such persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, the 
Court may direct him to be made a defendant. 

•• 

Majority.—Sect. 464 of the last Code required that the attainment of 
majority must he proved hy affidavit. Though this provision is omitted proof 
of course is still necessary. 


(1) Burgs Mobun v, Tahir Ali, 22 G. 720 (2) Fartab Harain v. Trflokinatb, 11 0. 

(1894). 18« (1884) i U I. A. 197. 
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• 14. (1)A minor on attaining majority may, if a sole 
UnreasonaWo or im- plaintiff, apply that a suit instituted in his 
proper suit. name by a next friend be dismissed on the 

ground that it was unreasonable or improper. 

(2) Notice of the application shall be served on all the 
parties concerned; and the Court, upon being satisfied of such 
unreasonableness or impropriety, may grant the application and 
order the next friend to pay the costs of all parties in respect 
of the application and of anything done in the suit, or make 
such other order as it thinh fit. 

15. The provisions contained in rules 1 to 14, so far as 
AppUeailon of rules to they a,re ajrpliccd)le, shall extend to persons 
persons of unsound mind, adjudged to be of unsound mind and to persons 
who though not so adjudged are found hy the Court on inquiry, hj 
reason of unsoundnes^ of mind or mental infirmity, to he incapable 
of protecting their interests when suing or being sued. 

Persona of unsound" mind or mentally Infirm.—By sect. 463 of the last 
Code, the provisions in scots. 440 to 462 of that Code were declared jntdatis mutandis 
to apply in the ease of persons adjudged to be lunatics under Act XXXV. of 1858 
or any other lunacy law for the time being in force. -It was held that the pro¬ 
visions of sect. 440 of the last Code were by that section to be applied to lunatics. 
Whatever might be the meaning of the word “ guardian ” in sect. 440, when 
minors were concerned, it was held that there was no reason to suppose that 
the Legislature intended to alter or affect the existing law in respect of the persons 
who alone are eTititled to bring suits on behalf of the estate of a lunatic. The 
person denominated guardian must mean the person who is himself competent 
to sue. A guardian of the person only of a lunatic has no right to bring a suit 
in respect of t.he lunatic’s estate. The, manager of the estate is the person to do 
so, though under sect. 440, a person other than the guardian of the estate could 
also sue with the leav.; of the Court.(l) 

Sect, 463 of the last Code applied in terms only to those adjudged to be of 
unsound mind, and therefore in other cases of unsoundness of mind a next 
friend or guardian could not be appointed under Chapter XXXI.(2) The pro¬ 
visions, however, of that Chapter were held not to be exhaustive, and the Courts 
to have an inherent power to act in the interests of justice. Though a person 
alleged to i;i a lunatic, though not so found, might appear either in person or 
tluough a vakil; (3) if it was held that a person of unsound mind was not entitled 
to sue by a next iiiend or defend by a guardian until he had been adjudged to be 
a lunatic, serious failure of justice might re8nlt.(4) Where, therefore, a person 


(1) Bai Dirali v. Hiralal, 23 B. 403 (1898). (3) Urns Sundari v, Ramji Holdar, 7 0. 

As to execution against manager, see Omrao 242 (1881). 

Singh V. Prem Narain, 24 W. R. 264 (1876). (4) See Nabbu Khan v. Sita, 20 A. 2, at 

(2) Jonnagadla v. Thatiparthi, 0 M. 380 pp. 4, 6 (1899); Kadala Reddi v. Nariai, 24 

(1883). M. 504, at p. 607 (1901), where also it is 
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■was admitted or was found to be of unsound mind, although he had not 
been adjudged to be so, he should, it was held, if a plaintiff, be allowed 
to sue through his next friend, and the Court should appoint a guardian ad litem 
where he was a defendant.(l) It had to be first ascertained whether the person 
in question was or was not of unsound mind, and in the case of a suit instituted 
by a next friend whether the suit was for his benefit.(2) It will be observed that 
the amended rule gives effect to these rulings, and the preceding rules are made 
directly applicable beth to adjudged and non-adjudged lunatics. The rule also 
includes the mentally infirm so as to cover the case of a person incapacitated 
from protecting his interests by reason of his mental weakness or of his being a 
deaf mute. 


16. Nothing in this Order shall apply to a Sovereign 
Saving for Vttoeea esiA Prince Or Ruling Chief suing or being sued 
®*'**‘’‘ in the name of his State, or being sued by 

direction of the Governor General in Council or a Local Govern¬ 
ment in the name of an agent or in any other name, or shall be 
construed to affect or in any way derogate from the provisions 
of any local law for the time being in force relating to suits by 
or against minors or by or against lunatics or other persons of 
unsound mind. 


Frinces and. Chiefs.—Sect. 464 of the last Code, which this rule replaces, 
was substituted for the former section by sect. 63 (e). Act VIII. of 1890. The 
former section ran, after the word “ name,” “ and nothing in sects. 442-462 applies 
to arty minor or person of unsound mind, for whose person or properly a guardian 
or manager has been appointed hj the Court of Wards (3) or hy the Civil Court under 
my civil law.” 


pointed out that it was wrongly assumed, in 
Naiayana v. Krishna, S M. 214, 217 (1S86), 
that any suitor could obtain an adjudication 
In lunacy, the fact being that only certain 
speoiSed persons can move in the matter. 

(1) Kabbu Khan v. Sita, 20 A. 2 (1897); 
Venhatcamana Bambhat u.Timappa Devappa, 
10 B. 132 (1861); Kadala Beddi v. Karisi, 24 
M. 604 (1601); Fransukhram Dinanath t>. 
Bai Ladkor, 23 B. 663 (1899), whore, as also 
in the first and third cases cited, it is pointed 
out that the role as to next friends in 
England is no longer that stated in the 
passage of Darnell’s Chancery Practice, which 
was relied on in Tukaram Anant v. Vithal 
Joshi, 13 B, 666 (1889). In Kirparam Jhum- 
ekiam «, Modia Doyalji, 19 B. 136 (1894), 
the matter was queried; Basik Lai Datta v. 


Bidhumukhi Dasi, 33 C. 1904 (1906); 
Lakhya Dasya v. Uma Kanto, 14 G. W. N. 
266 (1909). 

(2) Prausukhiam Dinanath v. Bai Ladkor, 
23 B. 663 (1899). 

(3) See Sanku v. Futtamma, 14 M. 289, 
293 (1890); Beresford v. Bamasubba, 13 M, 
197 (1889)! Bhoopendro Narain v, Baroda 
Frosad, 18 C. 600 (1891); Bircewar Boy v, 
Shoshi Shekaf, 17 G. 688 (1889); Dinesh 
Chunder v. Qolam Mostapha, 16 C. 89 (1888), 
Where a suit was broug)it by a manager 
under the Court of Wards and it was objeoted 
that he had no autliority to 806 , the Filvy 
Council refused to entertain the objection 
on appeal: Hurdey Karain v. Bonder 
Ferkasb, 10 G. 626 (1884). 



ORJJER xxxm. 

Suits by Pawpers. 

1. Siibject to the following provisiom, any suits may be 
Suits may be instituted instituted by a pauper. 
in forma pauperis. Explanation ,—A person is a “pauper” 

when lie is not possessed of sufficient means to enable him to 
pay the fee prescribed by law for the plaint in such suit, or, where 
no such fee is presAibed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing- 
apparel and the subject-matter of the suit. 

“ Suit” “ Instituted.” —It was held that the wording of this and the 
following rules indicate that the only kind of application contemplated hy the 
Legislature is an application to instUvlc a Huit.(l) The word “ instituted ” 
has now been substituted for “ brought.” It was, however, held in the case last 
cited, that a Court had power to allow a suit instituted in the ordinary form to be 
continued in forma pau])eris.(2) It has been held that an order to give security 
for costs, obtained in a suit filed in the ordinary course, ceases to ojicrate as 
regards antecedent costs if leave is given to continue the suit as pauper, provided 
the leave is granted before the time for giving security has expived.(3) Although 
the provisions in the Code only provide for suits to be brought by a pauper, it 
has been held that the Court has power to allow a defendant to defend in formd 
pau]>e>is.(i) Order XLIV., post, provides for pauper appeals, and as to cross- 
appeals in forind pauperis, sec notes to that order. Sect. 141 provides for the 
procedure in miscellaneous proceedinp, and the provisions of Chapter XXVI. 
of the last Code, which these rules replace, have been held applicable to petitions 
for Probate,(5) and to suits sanctioned for removal of trustees under the Religious 
Endowments Act.(6) 

“Pauper.” —^The only question is whether an applicant is a pauper as 
defined in the E.vplanation. A person is not bound to try and raise funds by 


(1) See argument in Thompson i>. Calcutta (4) Doorga Churn v, Mittokally Donee, 5 

Tramway Co., 20 C. 319, 320 (1893). C. 819 (1880). 

(2) Ib.; foil. Kirmul Chandra v. Doyal (5) In rt Will of Dawubai, 18 B. 237, 239 

Nath, 2 C. 130 (1877)i Rovji PatU v. Sak- (1893). 

hanm, 6 B. 016 (1884). ' (6) Qurusami v. Krishnasami, 24 M.>419 

(3) Bai Larmi v. Harjivan Nathu, 36 B. (1901). 

416(1911). 
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mortgaging his olaiins.(l) A Hindu father’s wealth is not a bar to a son suing 
as a pauper to prove his adoption; (2) nor does a husband’s wealth preclude, a 
wife suing as a pauper when she cannot claim from him the means of carrying 
on the Buit.(.!5) In the ease of minors the English practice (4) appears to be not 
to allow a minor to institute a suit through his next friend, unless he gives proof 
not only that he is himself a pauper, but that the next friend is a pauper, and 
that he cannot get any substantial prson to act as next friend.(0) Following 
this practice, the Calcutta High Court allowed a suit to be brought in forma 
pauperis by a next friend who was also a paupor.(6) The question whether a 
minor might sue as a pauper by a next friend who was not a pauper was not 
decided in that case, but the right was subsequently affirmed by the Madi'as 
High Com't,(7) which held that the English practice to the contrary was not 
justified by the Code. The Code does not exclude persons holding a fiduciary 
character, and therefore an executor or administrator can sue in formd pauperis.{8) 
It has lx!en held that there is no necessity for an inquiry whether an alleged 
representative of an admitted pauper is a pauper or not, and that the Court, 
if satisfied that ho is the legal representative, should admit him to carry on the 
8uit.(9) But the Bombay High Court has disagrccd.(lO) Thu eoiulitious ol 
pauperism are different (a) when the plaint requires a comt-fe.e. and (i) when 
none is required. In either case the effect of pauperism is the same. As regards 
the first ease the measui’c is the sum required to pay the fee on the plaint. In 
the second case Its.100 is the measure. The intention in both cases is the same, 
viz. to fix a certain sum—^in one case the fee on the plaint, and in the other case 
Rs.lOO, and to provide that if the petitioner has not this sum at his disposal, 
ho will be exempt from eouit-fecs.(ll) So, property admitted 1 o be the property 
of the petitioner is not the “ subject-matter of the suit,” although claimed in 
the potition.(12) The concluding portion of the Explanation, “ other than his 
necessary wearing apparel,” etc., do not govern its first part.(13) 

Formerly excepted suits. —Under sect. 402 of the last Code a pauper 
could not sue to recover compensation for loss of caste, libel, slander, abusive 
language or assault. The suits excepted were strictly limited ‘to thosi; nieii- 
tioned. Where it was argued that Chapter XXVI. of the former Code was 

(1) Vedanta v, i’orindovamma, 3 M. 249 
(1881); distinguished in Kapil Dcu i'. Bam, 

33 A. 237 (1910). 

(2) Chutto Ram Towari, Petitioner, S. D. 

Sum. Dec., 7th Sept., 184(i. 

(3) Laloonisai, Petitioner, S. D. Sum. Dec., 

15th Dee., 1846. 

(4) See English 0. IB, it. 22-31. 

(5) Venkatanarasayya v. Achemma, 3 M. 3 
(1881). 

(8) Golaupmonee e. Prosonomoye, 11 B. 

L. R. 373 (1873). See also Misser ». Mutty 
Lall, Fulton, 490 (1844). 

(7) Vcnkatanaiasayya v. Achemma, 3 M, 

3 (1881). As to payment of costs by neat 
friend, sec notes to r. li, post. 

(8) In re Bell, 7 M. 390 (1884); In re WiU 


of Dawubai, 18 B. 237 (1893); for Englirh 
rule, sec case first cited, and Aim. Pr., notes to 
0.16, r. 31; Oldfield v. Cobbett, 1 Ph. 615, 
D. C. Pr. 87, 88. 

(9) Bhagbut Doss v. Baloram Doss, 3 W. R. 
Misc. 20 (1806); but see In re Dawubai, 
18 B. 237. 

(10) Manaji Rajuji v. Khandoo, 36 B. 
279 (1911). 

(11) Dwarka Nath c. fiadhaviav, 10 B. 207, 
209 (1886), in which it is suggested that the 
wording of the section might be amended. 
But see Fatmabai v. Dossabhoy, 34 B. 638 
(1909). 

(12) lb. 

(13) Krishnabai v. Manohar, 30 B, 693 
(1006). 
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intended to apply only to suits lor the enforcement of personal claims, and 
therefore not to suits under the Eeligious Endowments Act, or sect. 639 (now 
92, 93) of the Cod(!, it was held, that in that Chapb'r, and particularly in sect. 402 
and the former section corresponding with r. 5, the restrictions on the liberty 
of the right to sue as a pauper were expressly prescribed, and that the Court 
would be adding to those resta-ictions if it held that a person should not be 
allowed to sue as a pauper when his suit is one that is brought under the Act 
mentioned.(1) There are, however, now, no excepted suits, as sect. 402 of the 
last Code has not been re-enacted? The Special Coininittee stated that in the 
light of the case-law it was misleading, so far as it suggested that a suit would 
lie for loss of caste or abusive language, and they saw no suflicient reason for 
withholding from a pauper a right to sue as such in respect of defamatioJi or 
assault. 

2. Every applifation for penuission to sue as a pauper 

Contents ol applioa- shall contain the particulars required in 

tion. regard to plaints in suits : a schedule of any 

moveable or immoveable property belonging to the afflicant, with 
the estimated value thereof, shall be annexed thereto ; and it shall 
be signed and verified in the manner prescribed for the signing 
and verification of pleadings. 

3. Notwithstanding anything contained in these rules, 

Piesontatlon of sppU- the application shall be presented to the 

Mtion. Court by the appKcant in person, unless he is 

exempted from appearing in Court, in which case the application 
may be presented by an authorized agent who can answer all 
material questions relating to the application, and who may be 
examined in the same mariner as the party represented by him 
might have been examined had such party attended in person. 

Presentation of application.— Where an applicant dies before leave is 
granted, the legal representative may present a fresh application or may institute 
a suit for the same relief, which the deceased sought to recover, if the right to 
sue survives in him.(2) K. 3 is imperative, and a petition to sue as a pauper 
must be presented in person, unless the pauper is exempted from appearing 
in Court under sects. 132,133, ante.{S) So where a petitioner was in jail and did 
not present the petition in person it was rejected; (4) and the mere fact that 
several person,■, jointly present an application does not authorize the Court 
to entertain it on Ixhalf of applicants who do not appear in pcrson.(6) A pleader 
may be an authorized agent; (6) but in that case he must be specially authorized 

(1) Gurusami v. K-tishnasami, 24 M. 419 exempted: Wazir-un-nissav. IlahiBaksh, 24 

(1901). A. 172, 173 (1901). 

(2) Lalit Mohan Mandal v. Satish Chandra (4) Ib. 

Das, 33 C. 1163 (1906). (8) Burgess a. Bidden, 10 M. 193 (1887).. 

(3) Ex parte Dovgir Guru, 4 B. H. C. R., (6) Kishoree Mohun v. Gour Monee, 16 

A. C. J. 91 (1867). So a pardanashin is W. R. 198 (1871). 
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as the paujKir’s attorney, an ordinary mkalutnamah not being sufficient.(l) 
If the applicant does not appear in person he may, under r. 4, be examined by 
ooramisBion. 


4. (1) Where the appKcation is in proper form and duly 

■ F vaininattnn ol appU- presented, the Court may, if it thinks fit, 

examine the apflicant, or his agent when the 

applicant is' allowed to appear by agent, regarding the merits of 

the claim and the property of the applicant. 

(2) Where the application is presented by an agent, the 

„ ... , Court may, if it thinks fit, order that the 

Court may order appll- applicant be examined by a commission m 

cant to be examined by manner in which the examination of an 
commission. , , , , , 

absent witness may be taken. 


Examination of applicant.—was held under the eorrespondiug section 
ol the Code of 1859, that the exanunation referred to is that of the petitioner 
or his or her agent, and that at this stage the Court has no powei’ t o examine 
witnesses. (2) The present rule also speaks merely of the examination of the 
petitioner or his agent. If on the examination some of the grounds appear 
which are mentioned in the next rule, then notices are to issue as provided in 
T. C, and they pave the way to the formal hearing mentioned in r. 7, at which 
the question of the applicant’s pauperism has to bo determined. The proeeeding.s 
under this (3) and the next rule arc of a preliminary character, and a rejection 
under them is not, as in the case of r. 7, of a final kind and a bar to a subsequent 
application. (4) 

The rule directs the examination of an applicant regarding the merits, in 
order that it may ho ascertained whether his allegations show or do not show a 
right to sue.(6) The mere statements in the plaint cannot he' accepted as the 
sole material on which a decision as to this question can deix;nd; for if this were 
so, the granting of an application would depend not on whether the pauper had 
in fact any merits to go upon, but on the skill of the person drafting his petition 
and plaint, and the examination as to the merits under this section would he 
8uperfluous.(6) 

5. The Court stall reject an application for permission to 

Rejection of appUca- ^ ^ pOfU/p&t — 

(a) where ii is not framed and presented 
in tbe maimer prescribed by rules 2 and 3, or 


fl) Musst Bhugobutty v. OuuiDsb, 21W. It. tiOl, at pp. US3, bb4 (1886), 

308 (1874). (6) Kolia Banganayaka v. Koka Venkata. 

(2) In re Farkaah Ojha, 25 W. B, 74 cbellapati, 4 K. 323, 324 (1881). 

(1870). ((i) Kamiakb Nath v. Snndar Nath, 20 A. 

(3) Tho case cited iu next note says 299, at p. 301 (1898); Nawab Bahadur v. 

s. 406, but this appears to be a mistake. Harisb, 13 C. L. J. 593 (1910). 

( 4 ) Ch^'tarpal Singh v. Bala Bam, 7 A. 
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(b) where the applicant is not a pauper, or 

(c) where he has, within two months next before the 

presentation of the application, disposed of any 
property fraudulently or in order to be able to afply 
for fermis&ion to sue as pawper, or 

(d) where his allegations do not show a cause of action, or 

(e) where he has entered into any agi'eement with reference 

to the subject-nmtter of the proposed suit under 
• which any other person has obtained an interest in 
such subject-matter. 


Rejection or application. —provisions of this rule, operating as they 
do in derogation of the ordinary rights of a litigant, must be construed strictly, 
and the exercise of the Court’s power to reject under this rule is limited to the 
grounds spccihed in the various clauses of the rule it8elf.(l) 

There arc conflicting decisions as to whether an appeal docs (3) or does 
]iot (3) lie from an order rejecting an application to sue as a pauper. It has, 
however, been held in several cases (4) that such an ordc.r is subject to revision. 
As to limitation in the case of pauper applications, see below.(5) 

Clause (rf) in iiic la.st Code ran, “ that Ids aUajaLions do not show a rinlil lo 
sue in such Courl,” The concluding words, “ sue in such Court,” lent some 
8upx)ort to the argument that the paragraph refeixed to the jurisdiction of the 
■ Court, and not to the cause of action disclosed hi the appIication.fC) It wa.s, 
however, held that the words “ show a right to sue ” cannot be read a.s limiting 
the Court’s discretion to merely ascertaining whether “ the right to sue ” arose 
within it.s jurisdiction, but have a more extended meaning, namely, that an 
applicant must make out that he has a good subsisting cause of action capable 
of enfoi^iemcnt in Com't, and calling for an answer, and not barred by the law of 
limitation or any other law.(7) This is now made clear in the amended clause. 


(1) Chattavpal Singh v. Raja Ram, 7 A. 
G(i], (170 (1885), MahmooJ, J. 

(2) Raldco V, Gala Kuar, il A. 129 (1887). 

(3) Secretary of State c. Jillo, 21 A. 133, 
R. R. (1898). Sec Skinner v. Orilc, 2 A. 241, 
at p. 245 : “ the question of imupexisin is not 
a point in the cause; it is a mere matter of 
prococluro,” per Sir M. Smith. In Mumtazun 
V, Rasulan, 22* 4. 304, 300 (1901), it was 
treatod as clear Lhat no appeal lay from an 
order granting leave to sue as a pauxter. 

(4) Chattarpal Singh v. Raja Bam, 7 A. 
001 (1885), ■jier Mahmoud, J.; Muhammad 
Husain v. Ajudhia Prasad, 10 A. 407 (1888); 
Secretary of State c. Jillo, 21 A. 133, 130 
(1898); Koka Rangauayaka v. Koka Ven- 
kataohellapati, 4 M. 323 (1881); JJoho Das v. 
Mohunt Ram, 2 C. W. N. 474 (1898); Gopal 
Chftndra v. Begoo Mistry, 8 C. W. N, 70 


(1903), under s. 115, tcnk, hut not under the 
Charter; Shaikh Babur v. Gokhul Ball, 24 
W. R. 02 (1875). 

(5) S. 4, Act XV. of 1877 ; Mitra's I.imita- 
tion Ael, 077, 4th od.; Janardan Vitlial.«. 
Anant Mahadev, 7 B. 373 (1883) [application 
to sue as jiauper; death of opponent; sub¬ 
stitution of heirs]. 

(0) Ainirtham v. Alwar Maniklraui, 27 M. 
37, 39 (1903); and see per Mahiuood, J., in 
Cliattariml Singh v. Raja Ram, 7 A. 001, at 
p. 071 (1885). 

(7) Obattariial Shtgh -a. Raja Ram, 7 A, 
001 (1885), F. B.; Dulari v. Vallubdas, 13 B. 
120 (1888); Vijendra i'. Smlhondra, 19 M. 
197 (1895); Kamrakh Nath a. Sundar Nath, 
20 A. 299 (1898); Amiitham ». Alwai 
Manikkam 27 M. 37 (1903). 

4 £ 
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So the Court will sec not only whether it has jurisdiction,(1) but whether there is 
a right to sue or cause of action to be entei'tiiined,(2) and, assuming so, whether 
the intended suit is barred by res judicata (3) or liiniliition,(4) or wliether a 
previous application has been refuscd.(5) The Madras High Court in one case,(6) 
and apparently the Calcutta High Court,(7) have held that if the petitioner shows 
a right to sue, the Judge should allow the application without going into the 
merits of the claim, the examination as to the merits under r. 4 being merely for 
the purpose of ascertaining whether the allegations do or do not show a right 
to sue, or cause of action. Where a plaint in fyrmn pauperis has been admitted, 
but the Court holds that it has no jurisdiction, and returns the plaint to the 
plaintiff, it has no jurisdiction to make the plaintiff pay the court-fccs.(8) An 
agreement by a plaintiff, about to sue to redeem a village, to pay his vakil a 
lump sum of Rs.1600, and in default to realize it out of the revenue of the pro¬ 
perty, was held to be an agreement within the scope of clause (e).(y) No leave 
to appeal in forma pauperis will be given where there is subsisting such an 
agrecment.(lO) 

6. Wkera flie Coui't .sees uo loasoii fo reject tlie applica- 
Notlce ot day for re- ™ grounds sltiled ill rule f>, 

ceiving evidence ol ap- it shall fix a day (of whicli at least ten days’ 
plloant’spauperism. notice shall be given to the opj^iosite 

party and the Governmeiit pleader) for reeeiviiig such evidence 
as tlic applicant may adduce in pToof of his paujieri.siu, and for 
lieai'iug any evidence which may lie adduced in dispj'oof thereof. 


• 7 . (/) On the day so fixed or as soon thereafter as may 

_ , ,be convenient, the Court shall examine the 

Procedure at hearing. \ j t ^ j. 

Witnesses (it any) produced by-either party, 

and may examine the applicant or his agent, and shall make a 

memorandum of the substance of their evidence. 


(1) In rc Ganga Dass Adhilcaroe, 14 
W. K. 281 (1870). In Brohmo Moyce v. 
Anund Chundcr, 22 W. R. 120 (1874), tho 
defendant was hold on appeal estopped from 
raising tho question of jurisdiction; and see 
Akbar Husain v. Alia Bibi, 26 A. 137 (1902), 
where it was held that there was an estoppel 
to objection to plakitiff’s representative suing 
as a pauper. 

(2) Vijendra v. Sudhindra, 19 M. 197 
(1806). 

(3) Ib. 

(4) Ib.: Chattarpai Singh t*. Raja Ram, 
anpra; In re Parkash Ojha, 26 W. B. 74 
(1876); Chundeo Churn i'. Ram Narain, 
Coryt. 8 (1864). 

(6) Bishcahui' Singh v. Mohoshur Baksb, 


S. H. N. W. (18(54) ii, 189. 

(6) Koka Ranganayaka v. ICoka Vonkata* 
(•ht4]ai)ati, 4 M. 323 (1881). 

(7) Debo Das v. Mohunt Ram, 2 C. W. N. 
474 (1898), where, at p. 478, the Court said 
that if the Judge had stated that tho alloga* 
tiona did not show a right to sue it was 
extremely doubtful svhethcr tho Court could 
interfere in revision; Gopal Chandra v. Digoo 
Mistry, 8 C, W. N. 711^1903). 

(8) Collector ul Ratnagii'i v. Janardan, 6 B. 
590 (1882). 

(0) Manohar Ramchandra v. Lakshman 
Mahadev, 9 B, 371 (1886). 

(10) Hanifa Bai tf. Haji Siddick, 30 M. 647 
(1900). 
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(■?) Tlie Court shall also hear any argument wliich the parties 
may desire to otter on the q^uestion whether, on the face of the 
appHcation and of the evidence (if any) taken by the Court as 
herein provided, the appHcant is or is not subject to any of the 
prohibitions specified in rule o. 

(o') The Court shall then either allow or refuse to allow the 
appheant to sue as a pauper. 

Examine.—Tlio exainiaatiou must be conduotod by tlie Judge in person.(1) 
As appears from the second paragrapli, and was previously licld,(2) the examina¬ 
tion is not limited to the question of pauperism, but embraces all the matters 
referred to in r. 5, ante.{S} Tins paragraph enables the parties to argue the 
questiou if they so desire, but does not prei-lude the Court, if no argument is 
oilered, from considering that question.(4) If a new defendant be added, an 
inquiry must be made in the presence of .such new defendant.(6) Semhle, that 
an order admitting a jdaiiitiff to sue as a pauper made by one Comt becomes 
inclleetuul when tlie plairft is returned by that Court, and that it becomes the 
duty of the Court before whk-Ii the petition is subsequently presented to pass 
orders dc num on the subject.(6) The inquiry into pauperism under this and the 
])revious rule takes place before any suit is in existence, for until an application 
to sue as a pauper is granted there is no phiini, and consequently no suit .(7) 
As to appi'sl and revision, .sec notes to r. 5 ; and as to review, notes to r. 15. 

8 . Where the application -is grajited, it shall be iium- 
Procedure if applica- bered and registered, and sliall be deemed the 
tion admitted. plaint in the suit, and the suit shall proceed 

in all other respect.s as a suit instituted in the ordinary manner, 
except that the plaintiff shall not be hable to -pay any court-fee 
(other than fees payable for service of process) in respect of any 
petition, appointment of a pleader or other proceedings connected 
with the suit. 

Admission of application.—When an application is grantcd no appeal 
lie.s.(S) Tlio order cannot bo set aside either on appeal or motion by a superior 
Courl. If, sub.scqucntly to permission being granted, it appears tJiat tjie order 
has been obtained improperly, application should he made to tlin Court out of 
which tlie order issued.(9) Limitation depends on tlie date of tlic application. 


.(1) In re Eknall.. 1 B. H. 0. K. 102 (1803). 

(2) In re Gimga Uaes, 14 W. R. 281 (1870). 

(3) Seo notes to r. (5). 

(4) Aiiiktham v. Alwar Manikkam, 27 M. 
i7 (1903). 

(6) In re Hur Cliunder Lahori, S. D. Sum. 
Doc. 26tli July, 1847. 

(6) Skinner v. Ordc, 6 A. H. C. R. 226 
1874). This case distinguished on question of 
imitation in Kishavlsl v. Mayathai, 9 Bom. 


L. R. 204 (1007). 

(7) Dwarka Nath v. Madhavrav, 10 li. 207 
(1886). 

(8) Mumtazan v. Basulan, 23 A. 364, 360 
(1901). 

(9) inre Khodejoonissa, 7 W. R. 486(1807); 
as to whether the propriety of the order can 
be qnestioned, if and when the ease is ap¬ 
pealed, sec notes to s. 105, 


[s. 410 
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and not on the day when the application ia granted and registered, otherwise a 
case might be barred whilst the Judge is considering whether tlie application 
to sue as a pauper should be admitted.(l) As to limitation in cases in which an 
application is withdrawn or refused, see notes to r. 15, post. There is no suit 
in existence until the application has been grantcd.(2) The exemption from 
liability upon that event only extends to the cases mentioned. So a pauper 
must pay the proper stamps and penalty (if any) on a document on which he 
relies.(3) 

9. The Court may, ou the application of the defendant, or 
of the Government Pleader, of which seven 
days’ clear notice in writing has been given 
to the plaintiff, order the plaintiff to be dispaupered— 

(а) if he is guilty of vexatious or improper conduct in the 

course of the suit; 

(б) if it appears that his means are such' that he ought not 

to continue to sue as a pauper ;* oi’ 

(c) if ho has entered into any agreement with reference to 
the subject-matter of the suit, mider which any other 
person has obtained an interest in such subject- 
matter. 


Dispaupering.—Tf if appears froju facts that have been (li.seovered after 
penuissiou 1o sue in forma pauperis ha.s been granted, that the applicant ought 
not to be allowed to continue to litigate as a pauper, the remedy is by application 
under (his rule to the Court which made the order, and not by appeal or motion 
in the superior Courts.(4.) 

10. Where the plaintiff succeeds in the suit, the Court 
Costs where pauper shall calculate the amount of court-fees winch 
succeeds. would have been paid by the plaintiff if be 

bad not been permitted to sue as a pauper; such amount shall 
be recoverable by the Government from any party ordered by 
the decree to pay the same, and shall he a first chaige on the 
subject-matter of the suit. 

Rights of Government. —As to the meaning of the word “ succeed,” see 


(1) Vinayak Dhavle v. Somvat, 4 B. H. C., 
A. C. J. 39 (1867)! Soetaram (lower r. 
Goluknath Dutt, Marsh. 174 (1862); in the 
last case the application was not admitted 
until more than one year after it was pre¬ 
sented. 

(2) Dwarka Nath v, Madhavrav, 10 B. 2(17 
(1886); Janardan Vithatv. Anant Mahadev, 
7 B. 373 (1883). But see Ambika Paitap v. 


Dwarka Prasad, 30 A. 05 (1007) (there is a 
contentious proceeding as soon as tho applica¬ 
tion Las been Slod). 

(3) Golam v. Ekram, 10 W. R. 367 (1868). 

(4) In re Khodojoonissa, 7 W. R. 486 

(1867); as to orders when a pauper appeal it 
withdrawn; see CSiandaba v. Kuver Saheb, 18 
B. 464(1894). ' ■ 
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notes to next rule. Tlie Crown has a right to receive fees at the institution 
of every suit. It temporarily foregoes (r. 8) its right in the case of pauper 
plaintifis, and thus places means in their hands to proceed to judgment against 
their defendants. Without the forbearance of Government to insist on its 
ordinary rule, the suit in such a case could not have been brought or the money 
realized. It is therefore reasonable that the Crown, in consideration of its 
giving up its rights to these fees, should have for their defrayal the, first claim 
on the proceeds of the pauper suit.(l) The order should not be a contingent 
one.(2) The amount of court-fees is a first charge (3) on the subject-matter (4) 
of the suit. To enforce it the Government need not bring a separate suit, but 
can realize the court-fee from the property by proceedings in cxecution.f.*)) The 
rule is enabling, and though it indicates the manner in which the Crown may 
proceed to realize the debt, it does not preclude, the Crown or its representatives 
from urging its prerogative and insisting on its rights to precedence over all their 
creditors.(()) The period allowed to Government is the ordinary period allowed 
for execution to an individual under the Limitation Act.(7) The section provides 
that persons who have been successful as paupers shall, so far as the subject- 
matter of their success is aoncerned, bo liable to satisfy, out of what they jecover, 
the amount of the fees which have been for a time, pending the decision of their 
suit, remitted to them. But the CoDcetor cannot sell the decree, that is, the 
whole of the plaintifi’s right in the decree, which he has got without waiting for 
the recovery by the plaintifi of that for which he has got his decree.(8) An 
order under this rule for sale of property for the purpose of realizing court-fees, 
and a sale under such order, are ultra vires and a nullity when, in fact, there was 
no jurisdiction in the Court to make the order.{9) In addition to their being a 
first charge, they are also recoverable from any party ordered to pay. If the 
pauper succeeds, the fees payable to Government are, under this rule, recoverable 
from the defendant.(10) . A defendant should not, however, be made liable to 


(1) Oanpat Putaya v. Colloctor of Kanara, 
,1 B. 7, 9 (1875); tho point hero dcoidod ffoll. 
in Collector of Moradabad v. Mahomed Daim, 
2 A. 196 (1879)] has ainoo boon made clear by 
the introduction of tho words “ shall be a first 
charge,” etc., which wore not in the Code of 
1859. See Pran Kristo v. Collector of Moor- 
shedabad, 16 W. R. 20S (1871); Ramchandra 
V. Pitcharkanni, 7 M. 434, at p. 436 (1883); 
Ragho Prasad r. Mewa Lai, 39 I. A. 62 P. C. 
(1912); 34 ,4. 223; 16 C. W. N. 433; 16 
C. I.. J. 327 ; 11 Bom. L. R. 212 ; 22 M. L. J. 
467. 

(2) Shostoo Churn v. Collector of Chitta¬ 
gong, 13 W. R. 155 (1870), in which case, by 
reason of the form of the order, tho Oovom- 
mont conld get nothing from either party until 
wasilat was detormined, and tho parties 
refused to carry .on the proceedings for this 
purpose. 

(3) Bee Janki v. Collector of Allahabad, 0 


A. 64 (1886); Piithia Volappil «. Voloth 
Assonar, 26 M. 733 (1902). 

(4) As to tho meaning of this term, seo 
Janki r. Collector of Allahabad, 9 A. 64 
(1886). 

(6) Ram Das v. Secretary of State, 18 A. 
410 (1896). 

(6) Cayanoda Bala Dossce v. Butto Kristo 
Bairageo, 33 C. 1040 (1906). 

(7) Collector of Beerbhoom v. Sroehurry, 22 
W. R. 612 (1874); Appaya ». Collector of 
Vizagapatam, 4 M. 156 (1881); Venubai r. 
Collector of Nasik, 7 B. 662 (1877); Colloctor 
of Broaoh v. Desai Raghnnatb, 7 B. at p. 649 
(1883). 

(8) Jotindro Nath v. Dwarka Nath, 20 C. 
Ill (1891). 

(9) Balwant Raoi>. Muhammad Husain, 16 
A. 324 (1893). 

(10) Jetha Mulchand t>. Culraj Ja.srup, 8 6. 
677, at p. 682 (1884). 
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pay court-fees on any sum greater lhan that decreed against liun.(l) If the 
pauper fails, iliese fees are, under the next rule, recoverable from the pkin1iff.(2) 
trovernment iiiav ))« deemed to have been a party to the suit, and therefore 
orders deciding any imilter between Gtovernment and the party cJiarged are 
open to appeal under s(!ct. 17, antp.(3) See r. 1.‘5, j)Osl. 

11. Where the plaintiff fails in the suit or is dispaupered, 
Procedure where pauper or tvhere the suit is withdrawn or dismissed,— 
(a) heeaw.se tfie summons for the defendant 
to affear and answer has not been served upon him in 
consequence of the failure of the plaintiff to pay the, 
court-fee or postal charges {if any) chargeable for such 
service, or 

(b) because the plaintiff does not appear when the suit is called 
on for hearing. 

the Court shall order the plaintiff, or any person added as 
a co-pJaintiff to the suit, to pay the court-fees which would have 
been paid by the plaintiff if he had not been permitted to sue as 
a pauper. 

Failure of suit. —There has been some conllint as to the meaning of the 
word “ fails.” It has been held that r. 10 only applies where there has been 
a contest, nr else an admission of the claun which has avoided a contest, and 
refers to ca.spg of adjudicated success; and that, similarly, this rule applie.s 
oidy to cases of adjudicated failure, and to the other oases specified, as where 
the plaintiff has been dispaupered or the suit has been dismissed under 0. IX. 
rr. 2, It was held, therefore, not to apply tvhero the parties came to 

an amicable arrangement under which the suit wa.s to be dismissed,(5) And 
wlierc an appeal m forma paupp-ris was withdrawn, it was held that no order cotild 
be made either under this rule or r. 9, and that it was not o])nn 1o the Court to. 
order the respondents to pay any fees on the strength of .'in)' agreement between 
the parties.(6) The last decision but one, lias, however, been dissented from hy 
the Madras High Court, which has lield that the words “ succeeds ” in the last 
rule and “ fails ” in this, refer to the ultimate decision nr the residt of i.he suit, 
and not to tjie mode in which the decision is .arrived at; that it, would be doing 
violence to the language of the section to introduce tJie words “ after contest; ” 
and that a pauper plaintiff is liable to pay the stamp-duty if his .suit is dismissed 
without t,rial.(7) A Full Bench of the Bombay High Court has more recently 


(1) Ohandrarcka v. Secretary of State, H 
M. ]fi3 (1890). 

(2) iletha Miiloliand v. Gulraj JaBrnp, 
8 15. 577 (1884). 

(3) .Tank! v. Collector of Allahabad, 9 A. 
(14 (1886); Seerotary of State v. Bhagawanti, 
13 A. 320 (1891); Secretary of State v. 
Narayan, 3.7 15. 448, 450 (1911). 


(4) Collector of Kanara*. Krishnappa, 16 
B. 77 (1890). 

(6) Ib. 

(6) Chandaba v. Kuver Saheb, 18 B. 464 
(1894). 

(7) Collector of Visagapatam f. Abdul 
Kharim, 21 M. 113 (1897), in which case the 
Court interfered under 9. 622 (now 116), 
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held that where there is a withdrawal as the result of a compromise, the plamtifE 
does not succeed within the meaning of the last rule, but “ fails ” within the 
meaning of t]ii8.(l) The section has now been amended to include a withdrawal. 

The terms of this rule are mandatory, and it is obligatory upon the Court 
when it passes its decree to provide in that decree for payment by the plaintiff 
of the court-fees.(2) The decisions, however, are oonflicting upon the question 
whether where the Court omits to make an order, the Government may,(3) or 
may not, (4) apply to rectify the decree. R. 12 now declares the right of Govern¬ 
ment to appty. An order under tTiis rule amounts to a decree in favour of 
Government against the unsuccessful plaintiff for the amount of the court-fees, 
and can be executed by attachment and sale of any property he possesses. (6) 
This and tlie last rule only deal with the fees payable to Government. Costs, 
that is, costs of parthis mter se against a pauper plaintiff, might, it was held, be 
awarded to a successful defendant under Chapter XVIII. of the former Codn.(6) 
Wliere a suit, is instituted by a next friend ou behalf of a minor, the latter 
is t he ])laijititi'. Tt freqmuit.Iy is right to make a guardian or next fi'iend liable 
for costs, but tliere are also c,ase.s in which it is not proper to do so. And it does 
not neces.sarily follow tliat Wtecau.s(! the .suit is unsuci;e.8,sful, tin; next friend is, as 
a m.itter of couise, to be ordered personally to pa}'' the costs.(7) 

The origin of the last penal clause of sect. 142 of the last Code is to be found 
in sect,. .53, Reg. IV. of 1827, known .as Elphinstone’s Code, where, how'ever, it 
is m,ade applicable to all plaintifis alike. It was omitted from the Code of 
1859, but re-enacted in that section with respect to pauper plaintiffs, not for the 
purpose of exempting them from jiaying costs to a successful defendant, but 
bec.auae it was deemed necessary to provide a spcthal protection to defendants 
against being harassed by persons who, exhypothesi, are not likely to be influenced 
by the fear of having to pay coats.(8) It has now been altogether omittwl. 


12. The Governme.ni shall have the right at any time to a/pyly 
Gouenwwni mail apply to the CouH to mal e an order for the payment 
fo! payment of court- cowl-fees vmder rule U) or rule 11. 

“ May apply.” —Hee note.s to last rule. An order passed on an application 
by Oovermnenl, under this rule for payment under rr. 10 or 11 of this Order is 
under sect. 47 and appealable.(9) 


(!) Sccrutary of .State v. Bhagirathibai, 
31 n. 10 (1906); and sec Seorotary of Stato 
V, Narayan Balioishua, 29 B. 102 (1904); 
Socrotary of Stiile e. Narayan, 35 B. 448 
(1911). ' 

(2) Hcenitavy of State V. Bhagwanti Bibi, 
13 A 320, 329 (1891). 

(3) (blloctor of Kanara r. Kiialmappa, 15 
B. 77 (1890); Collector of Konara r. 
Rambbat, 18 B. 454 (1893). 

(4) In re. Secretary of Stato, 2 C. L. E. 401 
(1878); Shusti Chiu-an v. Karmar All, 1 
Shdmo, 260 (1878), ou tho ground that 


Government is not a imrty to the suit. 

(6) Jwaln Sabai v, Masiat Klian, 26 A. 34(>, 
at p. .348 (1904); as to order for payment 
where the Court has no jurisdiction, see notes 
to r. 6, ante. 

(fi) Jatha Mulehand v. Gulraj Jasnip, 8 B. 
.577 (1884), V. B. 

(7) Brijessnreo Dossia i>. K.isb.ore Boss, 25 
W. E. 318 (1870). 

(8) Jotha Mulehand r. Gulrnj Jasrnp, 6 B 
B77, at pp. 680, 581 (1884). 

(9) Secretary of State v. Narayan, 35 B. 
448 (1911). 
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13. All tnatt£rs arising between the Oovernment and any 
Government to be farty to the Suit Under rule 10, rule 11 or 

deemed a party. shall be deemed to be guestions arising 

between the 'parties to the suit mthin the meaning of section 47, 

“ Between the parties.” —Hoc ante, note to r. 10. 

14. Where, an order is made under rule 10, rule 11 or 
Copy 0 / deoreo to he Tide lltl, the Court shall forthwith cause a copy 

sent to Collector. qJ decrec to be forwarded to the Collector. 

15. An ordor refusiwjr to allow the applicant to sue as a 

„, , , „ „ pauper shall be a bar to any subsequent 

Refusal to allow appU- f i.T. vi x ‘ n n- • 

cant to sue as pauper to application ot the like nature by nim in 

bw subsequent application respect of the same right to sue; but the 

* applicant shall be af liberty to institute a 

suit in the ordinary maimer in respect of such right, provided 

that he first pays the costs (if any) incurred by the Government 

and by the opposite party in opposing his application for leave 

to sue as a pauper. 

Bar to subsequent application. —^Tliere must be a “ refusal.” Therefore 
Die rule does not apply where the Court has not passed such an order, as, for 
instance, if it relurns the application to have the question of pauperism tried 
by a Court of concurrent jurisdiction; (1) or strikes off “ for the present ” the 
application for default by non^ippeaiance. Under such circumstances the 
application, may be renowed.(2) The provisions, moreover, of this rule do 
not affect the right of a person against whom an order of refusal has been made 
to obtain a review ; and an order imder r. 7, refusing leave to sue as a pauper, 
is subject to review under sect. 114.(3) Assuming, however, that there is an 
order which is final, the bar under this rule being one to jurisdiction, a Court is 
competent and bound to take notice of it at any stage of the suit.(4) 

On the rejection of an application for leave to sue as a pauper, the only 
course open to the applicant is tliat declared in this rule, viz. to institute a 
suit in the ordinary way, and the date of the institution of that suit for the 


(]) Skinner v. Ordc, 0 A. H. C. 226 (1874). 

(2) Hhoj Singh v, Maha Koonwer, 3 Agra 
Misc. 1 (1808); as to whether an unsuccessful 
application to sue in formd pauperis is a 
demand by way of action, sec Ranco Khajoo- 
rooniasa ». Ranco Ryoesoonissa, 2 I. A. 23.6 
(1876). 

(3) Adarji Ednlji v, Manikji Edulji, 4 B. 
414 (1880) [but as to the application being 
accompanied by copy of judgment, etc., see 
Wajid Ali v. Nawal Kiahcre, 17 A. 213, 214 


(1893)]; Ranchod Morar «>. Bezanji Ednlji, 
20 B. 80, 90 (1894)1 in which it was also hold 
that both the applicatinns wore made in 
respect of “ the sarad'right ” to snol; In re 
Rani Umasnndari, 0 B. L. R. App. 29 (1870) 
[in which the Court interfered under s. 16 of 
the Charter]; and os to court-fee, see 
Dmda Bibi v. Naima Bibi, 20 A. 410 (1898), 

(4) Ranchod Morar u. Bezanji Edulji, 20 B. 
80 (1894). 
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purposes of limitation is the actual date thereof, and not the date wlien the 
application to sue as a pauper was niade.(l) AUter, when leave to sue as a 
pfruper having been granted, the applicant is dispaupered.(2) The rule does 
not expressly provide for the case of withdrawal by the petitioner of his applica¬ 
tion for leave and payment by him of the court-fees. It has, however, been held 
by the Calcutta High Court,(3) dissenting from the opinion of the Allahabad 
High Court, (4) that if an application for leave to sue as a pauper is made, and, 
upon the defendant opposing it, the applicant puts in the proper court-fee and 
asks the Court to treat his appliciftion as a plaint, the application should be deemed 
for the purpose of limitation to be a plaint presented on the date on which it was 
filed. 

Costs incurred.—Although this rule makes it a condition precedent in the 
institution of an ordinary suit b)' a person whose application to sue in forma 
pauperis has been rejected that he should first pay the costs inemred by Govern¬ 
ment, the .suit ought not to be dismissed for default in payment of such costs 
when no demand for the payment has been made either on behalf of the Govern- 
inent or by the Court.(r)) 

• 

16. The costs of an application for permission to sue as a 
pauper and of an inquiry into pauperism 
shall be costs in the suit. 


(1) Koflhav Ramchandra v. Krishnarao 
Venkfttesh, 20 B. 608 (1896); Naraini Kuar 
V. Makhan Lai, 17 A. 52ti (1895); Aubhoya 
CJhurn V. Biasesflwari, 24 G. 889 (1887); 
KeabavUl v, Mayabliai, 9 Bom. L. R. 204 
(1907). 

(2) Naraini Kuar v. Makban Lai, 17 A. 
520 {!89r»). 


(3) Janakdhary Sukul v. Janki Koer, 28 C. 
427 (1900); foil. Skinner v. Orde, 2 A. 241 
(1879), P. G. 

(4) Abbasl B<!gain v. Nanbi Bogam, 18 A. 
206 (1896). 

(6) Mrinalini v. Tinkauri, 16 C. W. N. 641 
(1912). 



ORDER XXXTV. 


Suits relalhig to Mortgages of Immoveahle Property, 


1. Subject to the provisions of this Code, all persons having 
Parties to suits for interest either in the rnortycuje-security or in 
foreclosure, sale and the right cf redemption shall be joined as parlies 
redemption. relating to the mortgage. 

Explanation.--A puisne mortgagee may for foreclosure or 
for sale without making the prior mortgagee a party to the suit; and 
a prior mortgagee need not be joined in a suit to redeem a subsequent 
mortgage. 


Mortgage Buits. —-This Order is taken (witli tlie exception of rr. 9 and 11, 
which are new) from sects. 85-90, 92-94, 96, 97 of the Transfer of Property 
Act (IV. of 1882). K. 14 is a provision analogous to sect. 100 of that Act, both 
dealing with charges. Certain amendments, chiefly by way of addition, have 
been made, to which notice will be drawn. The object of the introduction of 
this Order was stated to be that hitherto some confusion had been occasioned 
by the eo-existenee of the provisions of the Transfer of Property Act and of the 
Code in regard to execution in mortgage suits. The incorporation of this Order 
in the Code would, it was said, be welcomed by every one who is familiar with 
the almost endless controversies which have gathered round the applicability 
of the provisions of the Code to the enforcement of decrees for sale under the 
Transfer of Property Act. It was considered that the provisions relating to 
execution in mortgage suits—that is, questions of procedure —should be dealt 
with in their entirety in the Code, and this Order has been introduced to give 
effect to this view. As a consequenee of this the sections above mentioned of 
the Transfer of Property Act, as also sect. 99 (as to which, see r. 14), and a portion 
of sect. 100 of that Act, have, been repealed by the fifth schedule. The general 
effect of this order, therefore, is that the ordinary provisions of the Code apply 
to mortgage suits and the execution of mortgage decrees, unless there be some 
special exception to the contrary. It has been said that the effect of the in¬ 
corporation of these sections of the Transfer of Property Act is that the Original 
Side of the Calcutta High Court should discard any independent practice based 
on the old procedure.(1) The subject of this'Order has already been fully dealt 


(1) iSarat v. Nahapiot, 37 C. B07 and see Amlook Cliand ». Sarnt, 38 C. 913 (1911). 
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with by Dr. Rash Brhary Ghose in his work on mort gages and by Mr. H. S. Gout 
in his Law of Transfer in British India. It is not necessary, therefore, to go 
ovei the same ground. We therefore content ourselves with noting the amend¬ 
ments and additions effected by the present Code. 

R. 1 is taken from sect. 85 of the Transfer of Property Act, but after the. 
word “ interest ” substitutes, in lieu of the words “ in the property comprised 
in a moHgage,” (1) the words “ either in the inorlgage security or in the right of 
redemption.” The former phrase,' “ Having an interest in the. propert.y,” etc.., 
has been the subject of numerouw cases, which will be found collected in Mr. 
Gout's work. It was proposed to add at the end of the first paragraph of the 
rule the. words “ and the decree shall not bind any jierson not so joined.” Sect. 
85 of the Act contained the, proviso following: ‘ Provided tkai the plaintiff 
has notice of such interest..” It was pointed out that this proviso had given 
rise to cerlain doubts which it was sought to remove by substituting for it th(i 
words cited with a view to making it clear (2) that a person not a party is not 
bound by a decree. It has been recently held tliat a mortgagee, who is made, 
a dehiiidant, and who omits to set up a mortgage, is barred from suing on such 
mortgage, where in conseqiience of bis omission the property is ordered to b(‘ 
sold free from i he mortgage which had not beeir pleaded (5) As regards the 
former proviso it was said (4) that the proviso subordinating the obligation 
to join, to notice, was unnecessary and misleading. For, in the absence of any 
discriminating equity affecting the right of excluded interests, it was not clear 
what object tin; proviso was inteirded to serve. Gould it be, supposed that if 
the plaintiff had omitted to join a necessary party because, he had no notice 
of his interest, then his interest would be difierently affected to what they would 
be if he was excluded, even though the plaintifi did have notice of his interest ? 
Notice may sometimes affect the. question, but it does not always do so. The 
])roviao has now been omitted, but the proposed addition has not (probably 
a.s being unneecissary) been made. It has been held that a son in a Mitakshara 
joint-family is a person having an interest in the mortgage and is a necessary 
party.{r)) But in a suit for sale, on a mortgage, where the defendant-mortgagors 
were, t.he managing memlM'rs of a Mitakshara joint-family, who in that capacity 
had purchased the mortgaged property, it was held by tlu' Allahabad High 
Court that the family was sufficiently represented by them and that, the suit, 
would not fail through non-joinder of the other nienibers.((i) Tlie, Calcutta. 
High Court has recently dissented from 1.his, holding that under this rule a 
mortgage-suit brought by the, kotla of a joint family without making the 
other members of the, family parties is not nisiintainable.(7) It has also been 


(1) See .Jttgge.^war Itutt e. Bhuban Mohan 
Mitra, 3.3 C. 425 (J'.wn). 

(2) Cf. Ram Nath Rai v.. Luehman Kai, 
21 A. 193 (1899); Ram Toran Ooswami r. 
Kamoswar'Malia, 11 C. W. N. 1078 (1907). 

(3) NalluKriahnatna c. Annangara Ohariar, 
39 M. 3C3 (1907). 

(4) H. S. Gour, Tjiw of Transfer in Britisli 
India. Notes to sect,. 85 of Art IV. of 1882. 

(5) Biswanath v. .lagdip, 40 C). 342 (1912). 


(0) Hari Lai v. Munman, 34 A. 549 (1912); 
Madan Lai». Kishan Singh, 34 A. .572 (1912); 
cf. Kishan Vrasad v. liar Narain, 33 A. 272 
(1911). 

(7) Sidheswaril’rosad v. DhaiamjitNarain, 
19 C. L. ,1. 437 (1914), p. 440; foUowing 
Ma Snrjn Piosad V. Golab Chand, 27 C. 724 
(lOOO): dissenting from Hari Lai v. Munman 
Kiinwar, iuid Madan Lol ii. Kishan Singh, 
supra. 
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held that the effect of an intentional non-joindei of a subsequent mortgagee in 
a suit on a prior mortgage would not be the dismissal of the suit but 
only of so much of it an relates to property affected by the subsequent 
mortgage.{l) 

Even if the non-joinder as a party defendant who ought to have been made 
a party to a suit for sale, on a mortgage is by itself a defect fatal to the suit, 
such defect is cured if the Court acting under 0.1, r. 10, fiub-rule (2), adds such 
person as a defendant.{2) 

The Explanation to r. 1 is new. There were a number of decisions on 
the question whether a prior mortgagee was a necessary party in a suit to enforce 
a subsequent mortgage, a question the determination of which depended upon 
the meaning to be attached to the word “ property ” in sect. 85. Was all that 
was involved in the puisne mortgagee’s suit the equity of redemption, in which 
case the prior mortgagee not iK’ing interested therein need not be joined, or 
was the interest involved something more tlian the equity 2 in other words, 
the mortgaged property subject to the rights of the prior mortgagee, in which 
case the latter was a necessary party. This question has now been settled by 
the exclusion of the ambiguous word “ property ” wi the body of the rule and 
the addition of the Explanation, which removes the doubts which have arisen 
from the conflict of authorities on the point. 

In r. 2 (c) the words “ if so required ” have been added before “ retransfer.” 
The special Committee stating that according to Mofusil practice a retransfer 
was not ordinarily required, and being of opinion that this practice should not 
be altered. It has been held that a Court passing a preliminary decree in a 
mortgage-suit under this rule has no power to award interest at other than the 
contractual rate up to the time, fixed for payment unless for some legal reason 
it secB_ fit to interfere with the contract as to the rate of intercst.(3) 

The same Committee as regards r. 3 omitted a proppsed provision as to 
the defendant paying money to the plaintiff; considering it better that in every 
case he should pay into Court. Clauses (o) and (b) of the same rule are new, 
as are also the si:nilar clauses in rr. 5 and 8. R. 6 (2) deals with an application 
by the plaintiff only. The concluding words of sect. 89, “ and thereupon the 
defendant’s right to redeem and the security shall both be extinguished,” have 
been omitted. 

Clause (3) of r. 8 appears to be an addition. The question which may be 
raised in connection with this rule, whether one suit for redemption has the 
effect of barring a second suit for the same relief, has already been dealt with. 
Sec notes to sect. 9, 0. II. r. 2, sects. 11-14, and Index. 

R. 9 is new. It is a recognition of existing practice and remedies, and is an 
obvious omission in the Transfer of Property Act. 

So also is r. 11, which has been inserted in compliance with the suggestion 
of the Privy Council.(4) This rule was in the Transfer of I^o^rty Bill, but 


(]) Alam Ringh v. Gokal Singh, 35 A. 484 
(J9]3). 

(2) Kuadan lail «. Faqit Chand, 27 A. 75 
(1904). 

(3) Eejwanin Knnwar v. Shiam Nataln 


Singh, 36 A. 220 (1914); Bamoswar Koer 
V. Mahomed Mehdi, 26 0. 39 (1898). 

(4) Gopi Noraiu Khaiuia v. Babu Bansid- 
har, 32 I. A. 123 (1905); Snndaia Reddiar 
V. Subbiab Koundan, 24 M. L. J. 28 (1912), 
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was omitted by the Select Committee in that Bill on the ground that it ought 
to find a place in the Civil Procedure Code. 

The third paragraph of r. 13 has been amended. 

2 . In a suit for foreclosure, if the plaintiff succeeds, the Court 

Preliminary decree in shall paSS a decree — 
foreclosure-suit. Ordering that an account be taken of 

what will be dug to the plaintiff for princvpal arid 
interest on the mortgage, arid for his costs of the suit {if 
any) awarded to him on the day next hereinafter 
referred to, or 

{b) declaring the amount so due at the date of such decree, 
and directing — 

(c) that if the defendant 'pays into Court the amount so 

due on a day within six months from the date of 
declaring in Court the amount so due to be fixed by the 
Court, the plaintiff shall deliver up to the defendant, or 
to such person us he appoints, all documents in his 
possession or poicer relating to the mortgaged poperty, 
and shall, if so required, retransfer the lyroperiy to the 
defendant free from the mortgage and from all incum¬ 
brances created by the plaintiff or any 'person- claiming 
under him., or, where the plaintiff claims hy derived title, 
by those under whom he claims, and shall also, 'if neces¬ 
sary, put the defendant in, possessmi of the jrro'perty, 
but 

(d) that, if such 'payment is not made on or before the day to 

be fixed by the Court,- the defendant shall he debarred 
from all right to redeem the property. 

‘ 3 . (/) Where, on or before the day fixed, the defendant pa'ys 
Final decree in fore- into Court the amount declared due as aforesaid, 
ciosure-smt together with such subsequent costs as are men¬ 

tioned in rule 10, the Court shall pass a decree — 

(a) ordering the plaintiff to deliver up the documents which 
under the terms of the ‘preliminary decree he 'is bound 
to deliver wp, 
and, if so reguired, 

{h) ordering him to retransfer the mortgaged property as directed 
in the said decree, 
and, also, if necessary, 

(c) ordering him to put the defendant in possession of the 
property. 

{a) Where such payment is not so made, the Court shall, 
on application made in that behalf by the plaintiff, pass a decree 
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that the dejejdant and all persons claiming through or under him 
be debarred from all right to redeem the mortgaged property and 
also, if necessary, ordering the defendant to put the plaintiff in 
possession of the property: 

Provided that the Court may, upon good cause shown and upon 
Power to enlarge such terms ('tj any) as it thinks Jit, from time to 
time postpone the day fixed for such payment. 
(■>) On the passing of a decree wider sub-rule (2) the debt 
Discharge of debt sccured by the mortgage shall be deemed to be 
discharge. 


lime. 


Clauses (a) and (bj, sub-rule (1).—bee notes to r. 1, ante. The Trausicr 
of Properly Ac,I, did not contain any provision for the passing of a final decree 
in cases where payment was made in accordance with the terms of the. pre¬ 
liminary decree. This was an omission which has been supplied in the first clause 
of this rule, and of rr. b and 8, post. These provide for the passing of final 
decrees in aneli cases. • 

Extension of time. —As to appeal, see 0. XLIII. r. 1 (o). 


4. (/) In a suit for sale, if the plaintiff succeeds, the Court 
Prcimtinarg decree in shall poss a decree to the effect mentiOlied vn 
suit for sale. clauses (a), (6) and (c) of rule f and also direct¬ 

ing that, in default of the defendant jnying as therein mentioned, the 
mortgaged property or a sufficient part thereof be sold, and'that the 
'fn-ocerds of the sale (after defraying thereout the expenses of the sale) 
be paid into Court and applied in payment of what is declared due 
to the. plaintiff as aforesaid, together with subsequent interest and 
subsequent costs, and that the balance (if any) be qmid to the defendant 
or other persons entitled to receive the same. 

(:J) In a suit for forechsure, if the plaintiff succeeds and the 
Power to decree sale mortgage is not o mortgage by conditional sale, 
in foreclosure suit. Qowrt may, at the instance of the plaintiff 

of of any person interested either in the mortgage-money or in the 
right of redemption, pass a like decree (in lieu of a decree for fore¬ 
closure) on such terms as it thinks fit, including the deposit in Court 
of a reasonable sum, fixed by the Court, to meet the expenses of sale 
and to secure the performance of the terms. 


5. (/) Where on or before the day fixed the defendant jMys 
FhutI decree in suit into Court the amount declared iiue as afore- 
said, togdher with such subsequent costs as are 
mentioned in rule 10, the Court shall pass a decree— 

(a) ordering the plaintiff to deliver up the documents which 
under the terms of the preliminary decree he is bound 
to deliver up, 
and, if so required. 
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(b) ordering him to retransfer the mortgaged <proyerty as 

directed in the said decree, 
and also, if necessary, 

(c) ordering him to put the defendant in possession of the 

property. 

(,.) Where such jmijment is not so made, the Court shall, mi 
applicatian made in that behalf by the plaintiff, pass a decree that 
the mortgaged property, or *a suj^ient part thereof, be sold, and 
that the proceeds of the sale be dealt with as is mentioned in rule 4. . 

ClauBes (a) and (b), sub-rule (1).—See notes to n . 1 and 3, anle. It is 
now provided by this rule that the application which follows a preliminary 
decree for sale is for a decree for 3ale.{l) An application fur a decree absolute 
for sale of a mortgage-charge, under the terms of a consent-decree which pro¬ 
vided for satisfaetion of the decretal debt by instalments, is an application 
under this order, and is governed by Art. 181, Bchcd. 1. of the Limitation Act, 
and must be made withi» three years from the. accrual of the, right to apply.(2) 

6 . Where the net proceeds of any such sale are found to be 
Rtxouonj of balance insufficienttopay the aiHount due to the plaintiff, 

due on mortgarje. ,ij' j/jg balance is legally recoverable from the. 

defendant otherwise than out of the 'property sold, the Court may 
‘pass a decree for such amount. 

Ill making a decree against the mortgagor personally under this rule, the 
Court may direct payment by instalments under 0. XX. r. 11.(3) 

7. In a suit for redemption, if the plaintiff succeeds, the 

Pi'eliminaty decree In Court shall pOSS a decree 
redemption suit. (a) mrdering that an account he taken of 

what IV ill be due to the defendant for 'principal mid 
interest on the mortgage, and for his costs of the suit 
{if any) awarded to him mi the day next hereinafter 
referred to, or 

(b) declaring the amount so due at the date, of such decree, 
ami directing-- 

(c) that, if the plaintiff pays 'into Court the amount so 

due on a day within six months from the date of 
declaring in Co'urt the amount so due, to he fixed by the 
Court, the defendant shall deliver up to the plaintiff, 
or to such person as he appoints, all documents in his 


(1) Amlooh Chand Parraok v. Sarat (1913). 

Chunder Mookerjee, 38 C. 913 (1911); and (2) Batto Atmaiam e. Shankar Dattstrya, 
BOO Tars Prosaima Boae v. Nilmoni Khan, 38 B. 32 (1913). 

410.418(1913); and for Court foo on appeal (3) Bidhu Sudhury v. Mahatabuddin, 19 
Bagranji Lai v. Mahabir Kuuwar, 3G A. 478 C. W. N. 44 (1911). 
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'possess ion or pomr rdating to the rmrtgaged 'property, 
and shall, 'ij so required, retransjer the property to the 
plaintiff free from the mortgage and from all incum¬ 
brances created by the defendant or any person claiming 
under him, or, ivhere the defendant claims by derked 
t'Ule, by those under whom he claims, and shall, if 
necessary, put the pla'iniiff in possession of the property, 
but * 

[d] that, if such payment is 'not made on or before the day to 
be fixed by tlte Court, the plaintiff shall {unless the 
irwrtgacje is simple or usufructuary) be debarred from 
all right to redeem or (unless the mortgage is by con¬ 
ditional sale) that the mortgaged property be sold. 

8 . (/) Where, on or before the day fixed, the plaimtiff 'pays 
Final decree in re- 'i''nto Cou'i't the amount declared due as afore- 
demirtion-smt. together with such .subsequent costs as are 

mentioned^ in rate 10, the Court shall pass a decree—- 

(a) ordering the defendant to deliver up the documents which 

under the terms of the ‘prdimrnary decree he is bownd 
to deli'vei' wp, 
aid, if so required, 

(b) ordering him to retransfer the mortgaged property us 

directed 'in the. said decree, 

. aid also, 'if necessary, 

(c) ordering him to p'Ut the plaintiff 'in jiossession of the- 

pro'perty. 

(.t) Where such imjment is not so made, and the mortgage 
is 'not simple or usufructuary, the Court shall, on application made 
‘in that behalf by the deferdatd, jms a decree that the plaintiff aid 
all persons claiming throiujh or under him be debarred from all 
right to redeem the mortgaged property ard also, if necessary, 
ordering the plaintiff to put the defendant in possession of the 
property. , 

(./) On the 'passing of a decree under sub-rule (ff the debt 
secured by the mortgage shall be deemed to be discharged. 

(•i) Where such payment is not so made, aid the mortgage is 
not by eonditional sale, the Court shall, on application rtiade 'in that 
behalf by the defendant, ‘pass a decree that the mortgaged properly 
or a sufficient part thereof be sold and that the proceeds of the. sale 
(after defraying thereout the expenses of the sale) be paid into Court 
aid ayypl'ied ‘in payment of what is found due to the defendant, ard 
that the balance (-if any) be paid to the plaintiff or dher persons 
Oititled to receive the same: 
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Provided that, the Court may, ufon good cause shown and 
, . upon such terms (if any) as it thinks ht, from 

rower to enlarge time. ... . ',,, r a r '' j 

time to time postpone the day fixed jor payment. 

Clauses (a) and (b), sub-rule (1). —^Wbere in a suit for redemption of a 
wrtgage, the plaintiff owing to a bond fide mistake paid into Court less than tho 
um due, it was held that under this rule the Court had power to extend the 
ime limited for payment of the full decretal amount.(l) See notes to rr. 1 and 3, 
nic. , 

Extension of time. —As to appeal, see. 0. XLIII. r. 1 (o). 


9. Notwithstanding anything hereinhefore contained, if it 
appears', wpon taking the account referred to in 
!°found ‘^due^orwhere vule 7, that nothing is due to the defendant or 
mortgagee has behn over- that he has been overpaid, the Court shall pass 
■ a decree directing the defendaht, if so required, 

0 retransfer the prope-ity and to pay to the plaintiff the amount which 
nay he found due to him; and the- plaintiff shall,-if nece.ssary, he. 
mt in possess-ion of the mortgaged property. 

Nothing found due.- See notes tor. 1, ante. 


10. In finally adjusting the amount, to he paid to a mortgagee 
Casts of mortgagee w case of a forcdtosure or sale or redemption, 
tubseguent td 'decree. fjig Court shall, unless the conduct of the mort- 
fagee has been such as to disentitle him to costs, add to the mortgage- 
money such costs of suit as have hem properly incurred hy him since 
'he^decree for foreclosure or sale or redemption up to the, time, of 
Totml payment. 


11. Where property is mortgaged for successive debts to suc- 
Right of mesne mart- ‘resstw mortgagees, any mesne- mortgagee may 

■jagee to redeem and institute a suU to redeem the interests oj the 
foreclose. prior mortgagees and to foreclose the rights of 

those that are posterior to himsdf and of the mortgagor. 

Successive mortgages, —See notes to r, 1, ante. 

12. Whore any property the sale of which is directed under 
Sale of property sub- tUs Order is Subject to a prior mortgage, the 

ject to prior mortgage. Court may, with the consent of the prior mort¬ 
gagee, direct that the property be sold free from the same, giving to 
such prior mortgagee the same interest in the proceeds of the sale as 
he had in the property sold. 


(1) Het Singh V. Tika Eaiu> 34 A. 388 (1912); and see Kalian tr. Sadho Lai* 35 A. 116 (1912), 
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13 . (7) S'uch froceeds shall he brought into Court and afflied 

Application of pro- JolloWS 

first, in payment of all expenses incident to' 
the sale or properly incurred in any attempted sale: 

secondly, in payment of whatever is due to the prior mortgagee 
on account of the prior mortgage, and of costs, properly 
incurred in connection therewith ; 

thirdly, in payment of all interest due on account of the mort¬ 
gage in consequence whereof the sale was directed, and, of 
the costs of the suit in which the decree directing the sale 
was made; 

fourthly, in payment of the principal money due on account of 
that mortgage ; and 

lastly, the residue {if any) shall be paid to the person proving 
himself to be interested in the propaiy sold, or if there are 
more such persons than one, then to such persons according 
to their respective interests therein or upon their joint receipt. 

Nothing in this rule or in ride Ifi shall be deemed to affect 
the powers conferred by sedion N! of the Transfer of Propertij 
Act, tssif. 

Prior mortgage.—iSrc notes lo r. 1, mitr. 

14. (7) Where a mortgagee has obtained a decree for the 

Suit for sale necessary payment of moncAy ill satisfaction of a claim. 

for bringimj mortyageri arising Under the mortgage, he shall not be 
property to sale. entitled to bring the mortgaged property to .sale 

otherwise than by institutkig a suit for sale in enforagnent of the 
mortgage, ami he may institute .such suit notwithstanding anything 
contained in Order JJ, rule :f. 

(.7) Nothing in sub-rule (/) shall apply lo any territories to 
which the. Transfer of Pro^ieiiy Act, issff, has not been extended, 

if. tias boon said that this rule has merely effected a change of jirocodiire 
in the manner in which mortgaged property must be realized in execution of 
money-decrees.(l) 

Suit for sale, —The Code repeals sect. !)9 of the Transfer of Property 
Act. In its place this rule has been enacted. The first part of that section 
provided that a mortgagee should not bring the mortgaged prppeity to sale 
otherwise than by instituting a suit under sect. 67 of that Agf, In so far as 
it precluded the mortgagee from selling the mortgaged property under a judgment 
unconnected with the mortgage-debt, it has been considered inexpedient. It 
was beyond doubt competent to a mortgagee to pnrehase the equity of redemp- 

(1) Bai Gangs «. Kajaram, 36 B. 248 884 (iOHj; Ashu ». Behari, 35 C. 81 

(1011); Mahant Kam v. Nathuni, 13 C. L. J. (1907). 
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tion from the mortgagor by an agiwment subsequent to, and distinct from, the 
mortgage transaction. There wa.s no reason, therefore, wh)' it should not be, 
equally competent to him to have it sold in satisfaction of any e.laim which he 
might have against the mortgagor unconnected with the mortgage.(1) This 
has accordingly been enacted. Sect. 99 spoke of “ an)' claim whether arising 
under thi^ mortgage or not.” The present rule is limited to claims arimig under 
the mortgage. To tlii.s extent only the former provisions are retainc'd. The 
Seleot Oommitt('c were also at one time of the o})iuion that sect. 99, in so far 
as it prciiluded the mortgagee fro»i selling the jirojs'rty under a judgment for 
th(! mortgage-debt, served no useful purpo.se. As to this they wrote: “ W(i 
understand that the provision was enacted to prevent mortgagees from suing 
their mortgagors on the debt as such, and in e.vccution selling the mortgagor's 
interest in the proi)erty ; we, however, think that no such provision was needed, 
seeing that, under tin- law, as it stood prior to the Act, the Courts never allowed 
the sale of a bare equity of redenqdion under a judgment on the covenant."’ (2) 
It was, however, subsequently considered that as the mortgagor would be 
deprived of t he benefit of the jieriod of redemption given him by a mortgage- 
decree under the provisions of the Transfer of Propert.y Act, unless the former 
provisions were maintained in resjiect of claims arising under the mortgage, 
the formi'r restrictions should to this extent Ik- retained in tho.sii territories to 
whi(di that Act apjilied. Wlu-re a usufructuary mortgagee who had not. obtaiiied 
posses.sion brought a suit for possession and this was compromised and by consent, 
a simple, money-dei-ree W'a.s passed in his favour, it was held that the decree 
being one passed on a compromi.se, he was not precluded from bringing the 
morf.gagi-d propert.y to sale in execution of it.(3j Where usufructuary mort¬ 
gagees obtained a decree for po.sscssion and costs, and then in execution of 
the decree for costs applied for attaclunent of ]>aTt of the property, it, w'as held 
that this ap))lic,atiou w.as not barred by this ruh-.ft) In a recent case where 
morl.gageos, stating that they had relinquished their claim under the mortgagis 
obtained a simple money-decree, and w’hen this was nrit. satisfied, proceeded 
to put their mortgage into Court, and prayed for a decree for sidi- on it, it was 
held that the former proceedings were not. a bar to this suit,.(i'i) 


15. 'All the frovmoHfi cMitained in this Order as to the sale 
or redempion of mortgaged 'pro'perty shall, so 
airjcs. ^ apply <0 properly subjeet to a 

charge within the meaning of section lots of the. Transfer of 
Property Act, ISH.i. 


(1) Tho Scicci Committee referred to 
Khiarajmai v, lUnn, 32 C. 29ft (1904); Lisle 
V. Roovc, J002, A. C. 4ftl. 

(2) Tho Select Committed referred to 
Syod Emam v. Rajeoomar .Dosh, 23 W. R. 
187 (1875); Khmrajnial v. Oaiiu, 32 C. 290 
(1904). Report of Select Committee, Feb. 
12. 1908. 

(3) Ganesh Ringh v. Dobi Singh, 32 A. 377 
(1910). For limitation ae regards payment 


of inU'rcsi by instalmente. see Abdul Ahad v. 
Mahteb*Bil.i, :t5 A. 378 (1913). Forlimita- 
tion in case of usufructuary mortgage by 
conditmnal sale, see Bakbtawar Bogam v. 
Husaini Khanam. P. C., 19 C. L. J. 477, 

(4) Haribans lUi Sri Niwas Naik, 35 
A. 518 (1913); distinguishing Khiarajmai 
V, Daim, suftra 

(5) Indarpal Singh v. Mnwa Lai, 3ft A. 204 
(1914). 



ORDER XXXV. 


Interfleader, 

1 . Tn o.very suit of interpleader tlie plaint nJiall, in addition 
Plaint in interpimrier- to the other statements mieessary for plaints, 

state— 

(ff) lhat tlui plaintiff chimji no interest in the Rubjed-walter 
in disjyiitc otlm than for charges or costs; 

(h) tlie claims made by the defendant!* severally ; and 
(c) that there is no collusion between the plaintiff and any 
of the defendants. 

2 . Where the thing claimed is capable of being jiaid into 
Payment of thing (iourt or placed ill the custody of the Court, 

sialmed into Court. plaintiff may he required to so pay or 

[)liU!e it before he can be entitled to any order in the suit. 

3. Where any of the defendants in an interpleader-suit is 
Proeednre whore defen- actually suing the •phintiff in respect of the 

lant is eufng plaintiff. subject-ma«er of such suit, the Court in which 
:.he suit against the plaintiff is pending shall, on being informed 
ly the Court in which the interpleader-suit has been instituted, 
day the proceedings as Against him; and his costs in the suit 
m sta)'(>d may be provided for in .such suit; but if, and in so far 
IS, they iire not provided for in that suit, they may be added 
to lii.s costs incurred in the interpleader-suit. 

4. (1) At the first hearing the Court may— 

Proeedure at lint hear- (tjf) declare that the plaintiff is discharged 
• from all liability to the defendants 
in respect of the thing claimed, award him his costs, 
and dismiss him from the suit; or 
(h) if it thinks that justice or convenience so require, retain 
all parties until the final disposal of the suit. 

(2) Where the Court finds that the admissions of the parties 
or other e^idence enable it to do so, it tnay adjudicate the title to 
the thing claimed. 
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(3) WJi^e the admissions of the parties do not emble the Court 
so to adjudicate, it may direct — 

(a) that an issue or issues heiwmi the ‘parties he framed and 

tried, and 

(b) that any claimant be made a plaintiff in lieu of or in 

addition to the original plaintiff, 
and shall proceed to try the suit in the ordinary manner, 

5. Notliing in this Order shall be deemed to enable agents [». *74, 
Ag«nt. and to sue their principals, or tenants to sue their 

may not Institute Inter- landlords, for the purpose of coinpelling them 
pleader-suits. interplead with any pei'sons other than 

persons making claim through such principals or landlords. 


lUuslralionii. 

(a) A deposits box of jewels with B as his agent. (! alleges that the 
jewels were wrongfully obtained from him by A, and claims them from B. B 
cannot institute an interpleader-suit against A and C. 

(fi) A deposits a box of jewels with B as his agent. He then writes to 0 
for the purpose of making the jewels a security for a debt due from himself to 

C. A afterwards alleges that C’s debt is satMed, and C alleges the contrary. 

Both claim the jewels from B. B may institute an interpleader-suit against 
A and C.(l) 

6. Where the suit is properly instituted the (,'ourt may [ 1 . 476.; 

Charge for piaintifl’s provide for the costs of the original plaintiff 
by giving him a charge on the thing claimed 
or in some other effectual way. 

Interpleader. —^Prior to the; English Judicature Acts, the right of inter¬ 
pleader at Common Law differed fromthatin Equity. Common Law interpleader 
was regulated by the Interplead<‘r Act (1 & 2 Will. 4, c. 58), and the C. L. P. Act 
of 1860.(2) The language of sects. 470 and 471 of the last Code was almost 
identical with that of the first-mentioned statute, and the English rulings, 
so far as the two enactments are the same, applied.(3) The English Acts, 
with the exception of sect. 17 of the C. L. P. Act, 1800, are now lepealed, and 
the right of interpleader and practice! in interpleader proceedings are regulated 
in England cxelu.sirely by 0. 67. As to the form of an interpleader suit, see 
case la.st cited. The prohibition in r. 6 forbidding a tenant to bring a suit te 
compel his landlord to interplead with another ]>erson not claiming through 

(1) ShoUy Bonneiico v. Raj Chandra, 37 English decisions passed before 0. 67 came 

D. 662 (1910). into force, sec DanicU's Ch. Pr., and Day’s 

(2) Annual Practice, 0. 67. 0. L. P. Acts. As to interpleader generally, 

(3) Bombay Baroda Railway v, Sassoon, see Seton, 600-614; Chitty, Arch., 1364-1377. 

18 B.- 231, 236 (1893). As to the carUor 
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him does not apjdy where the. title of the landlord to grant the lease is not dis¬ 
puted, hut it is alleged by such other person that the landlord only acted as 
trustee in granting such lease.{l) In execution of a decree against B, the bailiff 
A sciz(ul cei'tain goods, which were released on C paying under jnotest the 
sum mentioned in the warrant. A paid the money into the oliiee. Held, 
that C’s remedy was not by interpleadutg, liut suing for money had and received.(2) 
An interpleader suit is not iniproprly constituted merely because one of the 
defendants does not claim the whole of thj subject-matter.(3) An applicant 
may apply for relief before an action is commenced against him. In the case 
eited,{4) the plaintifis sued, and were held to have pro])crly sued, for an injunction 
restraining the defendants from suing them. The former section spoke of a 
jjerson whose only interest was that of a stakeholder. The phrase has been 
altered, but the meaning remains the same. It. 3 provides for a stay where 
the stakeholder has been actually sued. In this conne(Tion, however, the 
proviso to sect. 88 is to be borne in mind. R. 1 requires that a person constituting 
an iut(T])leader suit should have no interest otherwis<' than as a mere stake- 
holdtu-; that is, no interest other than for charges ajjd costs. A lion in resjiect 
of freight and charges is allowabIc.(5) And personal relief may be sought by 
way of an injunction restraining the defendants from suing the ]>huntift'.{f)) 
T'he.re must be no collusion. This term does not entail anything morally wrong. 
Where plaintiil’s had enten'd into an agreement with the stakeholders by which 
they bound themselves to defeat the claim of the other claimants to the fund, 
it was held that there was collusion within the rulc.{7) Under r. 2, thi- subject 
of dispute may be required to be paid into or placed in the custody of the Court. 
In the case cited (8) the plaintifis had not done so, and it was therefore held 
that their charge for wharfage and demurrage could not be allowed, There is an 
appeal fr<jm orders in interpleader suits under rr. 3,4, 6. See 0. XL1II.(9) As a 
general ruh;, a plaintiff in a properly instituted interpleader suit is entitled 
to his costs. In such case he is entitled to a lien for his costs on the fund, and is 
not forced to take his chanee of getting them from the defendant, against whom 
the Court decidos.{10) An interpleader suit with a prayer for declaration of the 
titles of the several acts of defendants in the disputed land by the bmant against 
the landlords in whose favour he has executed separate Kabulyats is not main¬ 
tainable.(11) 


(1) Orr V. Chidambaram, 33 M. 220 (1909). 

(2) Cohon V. Mulliok, I Gasper, 139. 

(3) Secretary of State v. Mir Muhammad, 

1 M. H. C. R. 360 (1863). 

(4) Bombay Baroda Hallway e. Sassmtn, 
supra ; and see 0. 07, r. 1 (a), and notes in 
A. B. 

(6) Bombay Baroda Railway s. SaBsrmn, 
18 B. 231 (1893). 

(6) Ib., at p. 23u, 

(7) Murrieta v. South American Co., 62 
L. J. Q. B. 396. 

(8) Bombivy Baroda Railway c. Sassoon, 


supra. 

(9) An adjudication upon the claims of 
dofondants in an interpleader suit is a decree 
and appealable under section 96: Mahaiaj 
Singh ». Chitlac Mai, 30 A. 22 (1007), And 
an order dismissing such a suit is a decree: 
On- V. Chidambaram, 33 M, 22p (1909). 

(10) ,Secretary of State v. Mir Muhammad, 
1 M. H. C. R. 300,361 (1863); and see Bom¬ 
bay Baroda Railway v. Sassoon, 18 B. 231 
(1893). 

(11) Shelly Bonnerjeo v. Raj Chandra, 37 
(h 652 (1910). 



OEDEK XXXVI. 


Special Case. 

1 . (1) Eiirties claiming to be interested in tbe decision [s. 627.] 
Power to state case lor oi any (question of fact or law may enter into 

Court’s opinion. an agreement in writing stating siieli question 

in tbe form of a case for the opinion of the Coui't, and pro¬ 
viding that, upon thq finding of the Court with respect to such 
question, — 

(a) a sum of money fixed by the parties oi‘ to be determined 

by the Court shall be paid by one of the parties to 
the other of them ; or 

(b) some property, moveable or inmioveable, specified in the 

agreement, shall be delivered by one of the parties 
to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, 

some other particular act specified in the agreement. 

(,'i) Every case stated under this rule shall be divided into 
consecutively numbered paragraphs, and shall concisely state 
such facts and specify such documents as may be necessary to 
enable the Court to decide the que.stion j-aised thereby. 

2 . Where the agreement is for the delivery of any property, 528 .] 
Where value of subject- or for the doing, or the refraining from doing, 

matter must be stated. y,ny particular act, the estimated value of the 
property to be delivered, or to which the act specified has reference, 
shall be stated in the agi'eeraent. 

3. (/) The agreement, if framed in accordance with the C»-88».] 
Agreement to be flied rules hereinbefore contained, may be filed in 

and reg/sfererf as suit. Court which would have jurisdiction to 

entertain a suit, the amount or value of the subject-matter of 
which is the same as the amount or value of the subject-matter 
of the agreement. 

(j) The agreement, when so filed, shall be numbered and 
registered as a suit between one or more of the parties claiming 
to beinterested as plaintiff or plaintiffs, and the other or the others 
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of them as defendant or defendants; and notice shall be given to 
all the parties to the agreement, other than the party or parties 
by whom it was presented. 

4. Where the agreement has been filed, the parties to it 
Parties to iw subject to shall be subject to the jurisdiction of the 

Court'* Jurisdiction. Court and shall be bound by the statements 
contained therein. * 

5. (1) The case shall be set down for hearing as a suit 
Hearing and di s i riw ai oi instituted in the ordinary manner, and the 

o®*®* provisions of this Code shall apply to such 

suit so far as the same are applicable. 

(;?) Where the Court is satisfied, after examination of the 
parties, or after taking such evidence as it thinks fit,— 

[а) that the agi'eement was duly executed by them, 

(б) that they have a bond fide interest in the question stated 

therein, and 

(c) that the same is fit to be decided, 
it shall proceed to pronounce judgment thereon, in the same way 
as in an ordinary suit, and upon the judgment so 'pronounced a 
decree shall follow. 


Proceedings on agreement. —As 0. XIV. rr. 6, 7, ante, deal with the 
stating hy consent of an issue in a suit, upon the finding of which an agreement 
hecomes absolute, so t he present rules deal with the power of parties to state a 
case for the Court’s opinion which shall be set down for hearing as a 8uit.(l) 


(1) Sco 83. 328-331, Act VIII. of 1859; (1881); Bombay Burinab Co. r. Dorabji Cur- 

note* in Annual Practice to 0. 24, and the Bctji, 10 B. 415 (1886); Kraal r. Whymper, 
following cases stated under this section: 17 C. 786 (1800). 

Fatma Bibi v. Advocate-General, 6 B 42 



OEIJER XXXVII. 

Summary Procedure on Negotiable Instruments. 


1. This Order shall apply only to— 

(a) the High Couits of Judicature at Fort [ 5 . 588 .] 
AppUcation of Order. Wiffiam, Madras and Bombay; 

(6) the Chief Court of Lower Burma; 

(c) the Court of the Judicial Commissioner of Sind ; and 
{d) any other (3ourt to which sections 532 to 537 of the Code 
of Civil Procedure, 1882, have been already apflied. ■ 


Small Cause Courts.—^As Chapter XXXIX. of the last Code has been 
transferred to the rules, clause (c) of sect. 638 of that Code has not been repro¬ 
duced, as its appropriate place will be in rules under the Presidency Small Cause 
Courts Act, 1882. 


2. (1) All suits upon bills of exchange, hundis or pro- |s. 688.] 
taBUtutton of summary missory notes may, in case the plaintiff desires 
suits upon bills of or- to proceed ^eunder, be instituted by pre¬ 
change, etc. senting a plaint in the form prescribed ; but 

the summons shall be in the form No. 4 in Apfendix B or in 
such other form as may he from time to time prescribed. 

(2) In any case in which the plaint and summons are in such 
forms, respectively, the defendant shall not appear or defend the 
suit unless he obtains leave from a Judge as hereinafter 'provided 
so to appear and defend; and, in default of his obtaining such 
leave or of his appearance and defence in puisuance thereof, the 
allegations in the plaint shall he deemed to he admitted, arid the 
plaintiff shall be entitled to a decree for any sum not exceeding 
the sum ment ioned in the summons, together with interest at the 
rate specified (if any) to the date of the decree, and such sum for 
costs as may be prescribed, unless the plaintiff claims more than 
such fixed sum, in which case the costs shall be ascertained in 
the ordinary way, and such decree may be executed forthwith. 


Scope of rules. —In 1885 was passed the English Summary Procedure, 
on Bills of Exchange Act (18 & 19 Yict. c. 67). Subsequently to the passing 
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of the Code of 1809, the Indian Bills of Exchange Act (V. of 186(>) was passed. 
The words of the Indian Act were slightly larger than those of the English Act; (1) 
but in spirit the two Acts wore precisely the same.(2) Th(! Code of 1877 con¬ 
solidated the provisions of the Code of 1869 and of Act V. of 1866 from sect. 2, 
of which Act sect. 532 in the last Code was taken.(3) The intention of the Act 
was that where there was no pretence for a defence the party sued should not 
be allowed to dedend, and the plaintiff should have judgment as of course ; but 
that if the defendant had a real, though it maj not be a good, defence, he should 
have leave to appear and to set it up.(4) The effect of the provision therefore 
is, that where leave is refused, the plaintiff gets a decree on his allegations merely, 
unsupported by evidence, on proof of service of summons and on the, usual 
certificate of the Eegi.strar that no leave to defend has been obtained.(5) If 
leave is granted, the suit proceeds as one instituted in the ordinary course, 
evidence being taken on both sides. 

“ Suits upon bills of exchange,” etc.—The rule is confined to suits on 
negotiable in3lruments,(6) and the plaintiff is entitled to claim by his summons 
and obtain by his decree whatever sum, principal, and interest is, on the legal 
construction of the instrument, demandable.(7) As, however, already slated, 
the plaintiff, when no leave to defend is granted, gets his decree upon his simple 
statement in the plaint unsupported by any evidence. It was accordingly 
formerly hcld,(8) that it was not the intention of the Legislature that a summons 
serv<;d in the form prescribed by the former section should have the effect of 
enabling the plaintiff’s statement of the fact, in his petition to prevail without 
evidence. The section, it was considered, applied only to those simple cases 
in which the negotiable instrument itself, together with mere lapse of time, 
was sufficient to establish for the plaintiff a -primA facie right to recover. Ther<!- 
fore the section was held not to apply where, a promissory note was payable 
by instalments, and contained a stipulation that on default in payment of the 
first instalment the whole amount was to become due, and a suit was "brought 
to recover the whole amount on default in payment of the first instalment, 
as in such case, the plaintiff was obliged to allege the occurrence of another 
fact besides the lapse of time since the making of the bill, viz. that the first 
instalment had not been paid, which fact was necessary according to the terms 
of the bin in order to complete the plaintiff’s right to sue.(9) The Explanation 
to the section of the last Code overruled this decision and declared that a suit 


(1) The Act is now repealed in the High 
Court (0. II. r. 6), but is in operation in 
County Court*. In the former Court the pro- 
oeduiv is by specially endorsed writ (0. III. 
r. 0; 0. XIV. r. 1), which may bo had in 
suit* other tliun tiioso on negotiable instru* 
ments to which tho procedure is oonfinod 
under tho Code. 

(2) Vonlintzgy ti. Narayan Singh, G B. L. B. 
App. 04, eS (1871). 

(3) See Luckmidas Vithaldas v. Ebrahim 
Osman, 2 B. at pp. 048, 040 (1878). 

(4) Vonlintzgy v. Natayan Singh, supra; 


citing Bramwell, B., in Agra and Masterman’s 
Bank v. Leighton, 2 L. B. Ex. SO. 

(6) See Bemiry v. Shillingford, 1 C. 130, at 
p. 131 (1876). 

(0) See B ank of Bengal v. Karljlck Chunder, 
16 C. 804 (1889); East India Bank e. Vullie 
(loolwany, 1 Ind. Jur., N. S. 247 (1860). 

(7) De Souza v. Bangaian, 0 M. H. C. B. 
267 (1871). 

(8) Bemfry v. Shillingford, 1 C, 130, 132 
(1876). 

(9) Ib. 
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on a negotiable instrument was not limited to such cases. Thus, had the case 
cited occurred aftgr the enactment of the Explanation, a decree would have 
been granted,(l) The last-mentioned case appeared, however, to throw doubt 
on the point, and with a view to clear it up the following amendments were 
■ suggested:— 

“ The provisions of this rule shall not be deemed to be inapplicable to a suit 
merely because the cause of action includesfacts which, if not admitted by the defendant, 
would have to be proved by the plaintiff.” 


Illustrations. 

(а) A sues B upon a promissory note bearing an endorsement of payment which 
has been cancelled. This section is not inapplicable merely because A must prove 
that the note was endorsed by inadvertence, but that payment was not rtuide and the 
endorsement cancelled in consequence. 

(б) A executes, in favour ofB,a promissory nMc for Rs.1,000, payable in two 
equal instalments on the 1st July and 1st September, respectively, with a stipulation 
that, in default of payment of the first instalment, the whole amount shall become 
immediately payable. On the ISth July, B sues A for the whole amount. This 
section is mt inapplicable merely because B must allege and prove that the first 
instalment was not paid on the 1st July. 

As regards, however, the proposed amendment, the Special (lonimittee 
reported that the explanation to sect. 532 of the last Code was inserted to negative 
the effect of the decision in 1 Cal. 130, but its meaning as it stood was obscure. 
They therefore deleted the explanation, and added the words italicized in the 
body of the rule, “ the allegations in the plaint shall he deemed to be admitted,” 
which will remove the doubts at which the explanation was aimed. Suits 
under this Order must be brought within six months from the time the instrument 
sued on becomes due and payable.(2) 

Summona.—The jdaint is in the ordinary form, but as evidence is not 
receivable, particular care must be taken to set; that all the facts showing bow 
the cause of action arose; are stated in the 2jlaint.(3) The summons, however, 
either follows the Form in the Schedule, or is in such other form as the High 
Court may from time to time prescribe. (Sec notes to next rule.) After the 
usual return of service and the expiration of the period mentioned in the summons, 
an order of Court for a decree should be obtained. (4) Queere —whether the 
Court has power to grant an extension of time if an apidication for such extension 
be made befor;' the time fixed by the summons has expired. But the Court 
has no power, afti'r the time fixed by the summons for obtaining leave to appear 
and defend has exjnred, to extend the time.(5) But see now sect. 148 and notes 
to next rule. Tin; plaintiff is entitled to claim by his summons whatever sum, 

(1) This view of the case was not con- 3 B. L. E.., 0. C. 140 (1800). 

sidered In Bhupati Earn v. Sourendra Mohan, (4) Soblller v. Marker, 1 Ind. Jur., N. S. 
30 C. 446 (1903). As to the actual point 283 (1866). 

decided. Me post. (6) Quazio Mahmudar Eohman v, Sarat 

(2) Limitation Act, Art. 6. Chandra, 5 C. W. N. 259 (1900). 

(3) Chartered Mercantile Bank v. Seconde, 
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principal, or interest is, on the legal construction of the instrument, demandable, 
though as to interest beyond the scope of the instrument the question is a 
difiercnt one, and out of the scope of the Act.(l) The rule, however, says that 
the plaintiff is entitled to a decree for a sum not exceeding that mentioned in the 
summons, together with interest at the rate specified (if any). Where a suit 
has been instituted under these provisions, which was held to be not maintain¬ 
able under them, a fresh summons under the ordinary procedure may be 
ordered.(2) 

Leave to defend, —See notes to next rule. 

Payment into Court. —See notes to next rule. 

Decree. —^In a suit against the drawer, acceptor, and indorser, a decree 
containing a condition exempting the indorser from liability until the plsintifi 
has exhausted his remedies against the drawer and acceptor is illegal.(3) 

3. (7) The Court shall, upon application by the defendant, 
Defendant showing de- appear and to defend the suit, 

fence on merits to have upon affidavits which disclose such facts as 
eave to appear. would make it incumbent on the holder to 

prove consideration, or such other facts as the Court may deem 
sufficient to support the application. 

(.7) Leave to defend may he given unconditionally or subject to 
such terms as to faymeid, into Court, giving security, framing 
and recording issues or otherwise as the Court thinks fit. 


Leave to defend,—^Applications for leave to appear and to defend a suit 
must, according to the Limitation Act, be made within ten days from the date 
when the summons was served.(4) It has been held, however, that the Court, 
on granting leave to issue a plaint under these provisions, may fix a reasonable 
time, having regard to the residence of the defendant, within which the latter 
may apply for leave to defend, and that the ten days prescribed by the Form 
was not an unalterable limit.(5) In the last cited case twenty-eight days was 


(1) De Soum e. Rangaian, 0 M. H. 0. R. 
2S7 (1371) [in this case the Registrar had 
reftued to insert a claim for interest in the 
summons because the note sued on did not 
bear interest on the face of it]. In Bhnpati 
Bam e. Sourendra Mohan, 30 C. 446 (1903); 7 
C. W. N. 13, the case was held not to fall 
within the section, as no interest was specified 
in the note, and tho claim for it was on an 
agreement apart fnm the note. The suit 
apparently was on two causes of action—the 
note and a separate agreement. In the case 
Remfry v. Shillingford, 1 C. 130 (1876), 
referred to, the stipulation in case of default 
was yontainud In tho note itsalf. 

(2) Remfry v, Shillingford, 1 C. 130, 132 
(1876); Bhupati Bam v. Sourendra Mohun, 


mipra. 

(3) Bank of Bengal v. Kartick Chundcr 
Roy, 16 C. 804 (1889). 

(4) Limitation Act, Art. 1S9. 

(6) An extension of time may bo necessary 
[see Chandrakant Roy v, Pogosc, 3 B. L. B., 
0. G. 83 (1869), the headnote of whioh is 
incorrect; Quazio Mahmudor v.~ Sarat 
Chandra, 6 C. W. X. 2S0 (160(^; and see 
Grob V. Palmer, 1 Ind. Jur., N.fl. 39.5 (1866)]; 
bnt guare whether such extension is con¬ 
sistent with tho Limitation Act, under which 
application for leave to appear must be made, 
not within the time mentioned in the sum¬ 
mons, but within ten days of the date of its 
service. See s. 148, ante. 
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fixed by the summons itself as the time within which the defendant might apply 
for leave. But where the time fixed by the summons itself is ten days, though 
it has been a question of doubt whether the Court has power to grant an extension 
of time if an application for such extension be made before the time fixed by 
the summons has expired, the Court has no power, after the time fixed by the 
summons for obtaining leave to appear and defend has expired, to extend the 
time.(l) But see now notes to last rule. It has been held that in an application 
for leave to appear and defend, the defendant cannot go into the question 
whether the summons was served on the date shown by the sherifi’s return or 
not at all.(2) 

When there is no pretence for a defence the party sued should not be allowed 
to defend, and the plaintiff should have judgment as of course ; but if the 
defendant has a real (it is not newssary to say a good) defence, he should have 
leave to appear and set it up.* As cases, however, sometimes occm’ where an 
apparently real defence is shown, but its .sincerity is doubtful, there the defendant 
is let in to defend, only on the terms of his bringing the money into Couri..(3) 
It was lield under the English Act that it was not necessary that there should 
be a defence on the merits, and that if the defendant appears and discloses 
any defence, legal or equitable, he will be allowed to appear and dcfend.(4) 
In a summary suit, if a defendant has been arrested Ixiforo judgment and c.lBiius 
compensation under sect. 95, he is entitled to apply for leave to defend, and if a 
frimA-facie, case is made out, leave should be-given.(5) Where there is a reason 
to doubt the Imna Julies of the defence, the condition of paying the money into 
Court, or giving security, will be imposed.(6) In giving leave to defend, the 
Court has a discretion to order .security for costs, not only where there is a doubt 
as to the honafides of the defence, but also where it appears unnecessary, though 
airowable.(7) If the plaintiff has not been heard at first against the defendant’s 
application, he will be allowed to apply to have the leave rescinded.(8) Where 
a conditional order is passed, but the condition is not performed, the order is a 
nullity, and subsequent steps to set it aside are unnecessary.(9) 

4 , After decree the Court may, under special circum- 
Power to set aside stances, set aside the decree, and if necessary 
stay or set aside execution, and may give 
leave to the defendant to appear to the summons and to defend 
the suit, if it seems reasonable to the tk>urt so to do, and on such 
terms as the Court thinks fit. 


(1) Quazie Miitimadar Rohinan v. Sarat 
Chandra, 6 C. W. N. 2B9 (1900). 

(2) Madhu Lall v. Woopondrnnarain, 23 C. 
373 (1896), a somewhat peculiar case. 

(3) VonUntzgy v. Narayan Singh, 6 B. L. R. 
App. 64 (1871). 

(4) Casolla v. Darton, L. B, 8 C. P. 100. 
In Simon v. Hakim, 19 M. 368 (1896), leave 
to defend was refosed, as it was hold that tho 
odUateral agreement set up was no answer to 
the snit on the note. . 


(6) Eoulet t>. Fotterle, 18 B. 717 (1894). 

(6) Vonlint7.gye.NarayanSingh,6 B. L. B. 
App. 64(1871). In Bam Lai V. Haran Chan¬ 
dra, 3 B. L. R., 0. C. J. 130 (1869), leave was 
given on the terms of bringing tho money 
into Court. 

(7) Vonlintsgy v. Narayan Singh, supra. 

(8) Ib. 

(9) Gourdas Mistry v. Hewitt, Pulton, 18 
(1845). 
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“ Special circomatanoeB.” —The. Court will detormine in each case what 
these are. The point i.s, is it reasonable that the decree should be set aside 1 
Under this rule, though a defendant has not come in within the time required, 
yet he may appear and make his defence on the decree against him being set 
aside.(1) The question as to what took place upon the occasion of the service 
of Bummon.s by the Sheriff is one which may properly be taken into consideration 
on an application under this section to set aside the decree.(2) But irregular 
service of summons on two out of tluec defendants to an action brought on a 
joint promissory note, does not give the defetdant properly served any ground 
to question the decree ])as3od against him.(3) 


5 . 


In any proceeding under this Ordet the 
order the hill, liundi or note 


on 


Court may 
which the 


eto.,'*Tota deposit with suit is founded tS be forthwith deposited 
offleer of Court. officer of the Court, and may further 

order that all pi'oceedings shall be stajmd until the plaintiff 
gives security for the costs thereof. , 


6 . The holder of every dishonoured bill of excliange or 
Recovery of cost of promissory note shall have the same remedies 
noting non-acceptance of for the recovery of the expense.^ incurred in 
dishonoured bill or note, jjoting the same for non-acceptance or non¬ 
payment, or otherwise, by reaiton of such dishonour, as he has 
under this Ord^r for the reooveiy of the amount of such bill 
or note. 


'jf^ave as provided by this Orda-, the procedure in suits 
hereunder shall be the same as the procedure 
in suits instituted in the ordinary manner. 


Frooedure In suite. 


(J) Luckinidas Klmdiiui, 2 15. <144, (147 (J. 573, 575(189(3). 

( 1878 ). (3) Ewing & Co. v. (loRaidas, II U. L K., 

(2) ftfadhn Lall v, Woox)en(lranaram, 23 App. 7 (1809). 



OEDER XXXVIII. 


Arrest and Attachment .before Judgment. 


ArrrM liefore jvdgmenl. 

1. Where,at any stage of a suit, other than a suit of the 

Where defendant may («) 

be called upon to furnish to (d), the Court IS Satisfied, by affidavit or 
security for appearance. otherwise,_ 

(a) that the defendant, with intent to 
delay the plaintiff, or to avoid any process of the 
Court or to obstruct or delay the execution of any 
decree tliat may lie passed against hint,— 

(i) has absconded or left the local limits of the jurisdiction 
of the Court, or 

(m) is about to abscond or leave the local limits of the 
jurisdiction of the Court, or 

(Hi) lias disposed of or removed from the local limits of 
the jurisdiction of the Court his property or any 
part thereof, or 

(b) that the defendant is about to lonve British India under 
circumstances affording reasonable probability that 
the plaintiff will or may thereby be obstructed or 
delayed in the, execution of any decree that may be 
passed against the defendant in the suit, 
the Court may issue a warrant to an-est the defendant and bring 
him before the Court to show cause why he should not furnish 
security for his appearance : 

Provided that the defendant shall not be arrested if he fays to 
the. officer entrusted with the execution of the warrant any sum 
specified in the warrant as suffiicma to satisfy the plaintiff’s 
claim; and such sum shall be held in deposit by the Court until 
the suit is disposed of or until the further order of the Court. 


2. (1) Where the defendant fails to show such cause the 
Court shall order him either to deposit in Court 
money or other property sufficient to answer 
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tko claim against Mm, or to furnish security for Ms appearance at 
any time when called upon while the suit is pending and until 
satisfaction of any decree that may be passed against him in the 
suit, or make such order as it thinks fit in regard to the sum which 
may have leen jmid by the defendant under the 'proviso to the last 
preceding rule. 

(2) Every surety for the appearance of a defendant shall 
bind himself, in default of such appearance, to pay any sum of 
money which the defendant may be ordered to pay in the suit. 


Application for security. —These rules araalganiute sects. 477, 478, 479 
of the last Code. The object of the jirocess in this and the following rules is 
to have some security for th<! execution of the decree when it is passed, and that 
the person of the defendant will be within reach at that time. A creditor is, 
however, not entitled, merely because he has a just demand against his debtor, 
in arrest him before judgment; ( 1 ) nor can a debtor bo arrested simply to secure 
eas}^ execution of the decree should one be obtained (2) The procedure is only 
intended to secure, to a creditor his rights when it is shown that a debtor with 
one or other of the intentions (3) mentioned in r. 1 , has done or is about to do 
the acts mentioned in clauses (i), (ii), (iii), or is about to leave British India (4) 
under the, circumstances stated. And if a creditor procures the arrest of his 
debtor without reasonable or probable cause, he renders himself liable, to a suit 
for damages or to summary proceedings under sect. 95. It is not the principles 
governing the English writ ne exeat regno which govern the matter, but the words 
of the Code .( 6 ) 

Warrant. —For a form of warrant of arrest before, judgment, sec First 
Schedule, Appendix F., No. I. 

Order to give security.— In showing cause it may be shown that the 
suit is not a hand fide, one, that the defendant has not done or is not about to 
do the acts charged in clauses (i), (ii), (iii) of r. 1 , or that he is not about to leave 
India, or that, if he is about to leave, none of the circumstances mentioned 
exist, or that even if the suit is honafule the institution of it has been vexatiously 
delayed till the defendant is about to depart from India in order to embarrass 
or coerce him.( 6 ) It has been held that the word “ claim ” in sect. 479 of the 
last Code meant the amount of money claimed, and that the security required 
to be given by a defendant who is arrested before judgment did not include 
security for costs.(7) 


(1) Goutitiie V. Charriol, 1 A. H. C. R. 01 
(1869). 

(2) Kolaiam Majoc v. Narain Dans, 13 W. 
E. 278 (1870). 

(3) Teenaratn v. Bam Button, 2 Hyde, 181 
(1864); Gouti^re e. Charriol, eupra. 

(4) Agra Bank v, Minto, 1 Ind. Jur., N. S. 
266 (1866); Gouttere v. Robert, 2 A. H. C. B. 
363, .368 (1876): Harrison v. Dickson, 1 


Bouln, 33; Probodh Chundcr v. Dowey, 14 C. 
695(1887). 

(5) Probodh Chunder v. D(Wrey, ntpra. 

(6) Soe Spenoe’s Hotel t". Anderson, 1 Ind. 
Jnr., N. S. 294 (1806). 

(7) Beinhold v. Holloway, Sait 656 of 
1877, November 26; cited in .O’Klnoaly, 
C. P. C., notes to this section. 
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3. (1) A surety for the appearance of a defendant may at 

Procedure applica- ^ Court in which he 

tion by surety to be dis- became such surety to be discharged from his 
obligation. 

(/?) On such application being made, the Court shall summon 
the defendant to appear or, if it thinta fit, may issue a warrant 
for his arrest in the first instance. 

{3) On the appearance of the defendant in pursuance of the 
summons or warrant, or on his voluntary surrender, the Court 
shall direct the surety to be discharged from his obligation, and 
shall call upon the defendant to find fresh security. 

4. TP/iere the defendant fail.9 to comply with any order 

Proeedure where de- ^ Court may commit 

f.niw fails to /ura/sA him to the dvil frkon until the decision of 
or •'"<1 frosh the suit or, where a decree is passed against the 
■ (fefendant, until the decree has beev, satisfied: 

Provided that no person shall be detained in prison under 
this ride in any case for a longer period than six months, nor 
for a longer period than six weeks when the amount or value of 
the subject-matter of the suit does not exceed fifty rupees : 

Provided also that no person shall be detained in prison 
under this rule after he has complied with such order. 

Failure to give security- —^It is, of course, only in the event of a defendant 
neither furnishing security nor offering a sufficient deposit that he can be com¬ 
mitted to custody.fl) When committed, the Court can secure the defendant’s 
appearance by a warrant to the iailor.(2) The defendant is to he committed 
until the suit is decided, or, where, a decree is passed against him until the decree 
has been executed. The words in the former Code were “ until execution of the 
denree.” These last words were somewhat obscure. It was said that they 
could not mean until .steps were tahen to execute the decree, as such a construction 
would put an immense power of oppression into the hand.s of the judgment- 
creditor. It was held, therefore, that execution meant complete execution— 
that is, until possession was given to the plaintiff of what was ordered hy the 
decree. An arrest, therefore, under this section became, after decree, an arrest 
until the decree was satisfied or wholly executed. It therefore became subject 
to the limitatiou as to time imposed by sect. 342 (now 68), which forbade extension 
of such arrest beyond the period of six months.{3) The amendment gives effect 
to this view. 

(1) Kelaram Majoe v. Nsrain Ban, 13 W. oommitment becomes ooe in execution, anc 

R. 278 (1870). that after judgment the debtor must havi 

(2) Ib. sobsistnnoo money or be released. 8. 48! 

(3) Ghanashamdas v. Joharimull, 7 B. 431 of the last Code, however, provided for sub 
(1883). lu Be Kalla Ohand, 1 Ind. Jur., N. S. sistence money. 

328 (1866), it was held that after decree the 
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5. (/) Wkerfi, at any stage of a suit, the Court is satisfied,, 

hy affidavit or otherwise, that the defendant, 

be caller! ujm7to'furnhh with iutcnt to obstruct or delay the execution 

oT'rriKtt of any <lecree tiiat may be passed against 

0 itioptt II. him,— 

(rt) is about to dispose of tin* whole or any part of In’s 


property, or 

{!)) IS about to ]'emovo the whole or any fart of his froferly 
from the loca,l limits of the jurisdiction of the Court, 
the (Jourt may direct the defetidant, within a time to bo fixed by 
it, either to furnish security, in such sum as may be specified in 
the order, to pi-oduce and place at the disposal of tlie. Couit, 
wlien required, the said property or the value of the same, 07 ’ 
siuffi portion thereof as may be sufficient to satisfy the decree, 
or to appear and show cause why he should not fui’nish 
security. 

The fla,intiff shall, unless the, (Vnirt. otherwise directs, 
specify the, j)ro])e,7ty re,q7ii7’ed to be .attached .and the, esti7n.ate,d 
v.alue thereof. 

The t!o77rt nuay .also in the, 07'der direct the conditiruuil 
ittachment of the whole or any ])07tion of the ])7 0]ie7ty so 
i])ccified. 


Scope of rule.—Ttiis rule corresponds with sects. 81 .and 8.‘! of Act VTII. 
)f 18,59, inid amalgainati'S sects. 483 and 484 of tlie last. Code. Clause (h) of 
■lie former sect. 48,3 lias been omitted. The main <d>jpct of an atlaeliment 
lefoTB judgment is to enable tlie plaintiH to realise the amount of the decree, 
ujipo.sing a di'crei' is eventuallv made, from the defendant's property.(l) 
I’hnngh .an att4U'hment he fore judgment is direefed hy r. 7 to be made in tlie 
ame manner as attaidiment in e-xecution, tlie objects for wbicli these two sorts 
it altacbment are made are, I'ntircly different. An attaclimcnt iirior to decree 
s not an attacbment for the enforeement of the decree, but it is a step taken 
iierely for preventing the debtor from delaying or obstructing snnh enffirce- 
nent when the decree subsequently passed is sought to be exccuted.(2) An 
ttschment after decree is an attachment made for the immediate piu'})ose of 
arrying the decree into execution, and it presupposes an application on the 


fl) Ganu Singh v, Jangi Lai, 20 C. 531, 
33 (7800), by preventing alienation or re- 
loval; but the process is inoperative to 
large the property in the subject of the 
ttachment; Sarkies v. Bundboo Baee, 1 A. 
,. 0. R. 172, 186 (1809); and see Gamble v. 
holagir, 2 B, H, 0. R. at p. 100 (1860); or 


croato a lien: Sarkies e. Bundhoo Baee, 1 A. 
H. C. R. at pp. 184, 185 (1869). See notes to 
r. 0 , port. 

(2) Sri Rammanik v. Tincowri Rai, 4 B. L. 
R. 63, 67. 68 , F. B. (1860); Basiram f. 
Kattyayani, 38 C. 448 (1911); 15 C. W. N. 
796. 
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part of the de.orpc-liolder to have his decree executed.(l) The scope and object 
of this and the, following rules are merely to protect a plaintiff against loss 
arising from the defendant making away with his property pending the suit. 
They do not ensure to the plaintiff payment, in any event, of whatever may be. 
decreed to him. They do so only so far as that is ensured by preventing the 
defendant making away with projierty.(2) 

The application. —The jurisdiction given to Civil Courts to attach before 
judgment should be, exercised with great disorelion, and no Court should grant 
such an attachment on light grouifds or unless it is perfectly satisfied by trust¬ 
worthy evidence that the, defendant is about to dispose of his property or to 
remove it from the jurisdiction of the Court.(3) In all applications for attach¬ 
ment before judgtncnt, there must b<! uberrima ftiles on the part of the plaintiff, 
and where; the most perfect good faith is wanting the application should In; 
rejected.(4) The application can be made at any stage of the suit, but can be, 
entertained only so long as the suit is pending.(.5) The facts mentioned in 
clauses (o.) and (b) must have, been done with the intent mentioned in the first 
paragrajdi, namely, to obstruct or delay the execution of any decree which 
might be passed.(6) Clause («.) says, is “ about to dispose of," etc., therefore 
tin section does not apply wliere. the defendant has actually parted with the 
prop(‘rty.(7) The section does not refer exclusively to moveable, property 
but applies to immoveable property also.(8) Where it was contended that the 
word.s in sect. 484 of the last Code, “ prmlucc and place id the disposal oj the Court," 
show that moveabh' property only can be attached, it was held that llie term 
“ projiert.;/," as used in tlu' section, Wfis wide enough to include jiroperty of 
every d<‘serii)tion, moveable and immoveable, whether in the actual possession 
of the defendant or of ,sotnc, other ])erson on his behalf, and the words mentioned 
only referred to such property as is capable of being produced in (!ourt.(f)) 
Attachment of ])ro];eTty rovers its profits.{10) A Small (huise Court cannot, 
hows'Ver, attach immoveable ])ro]M>rty.{ll) Where (he ]»ropert,y is the property 
in suit, an injuneti<in should be oblained under O. XXXIX, r. 1, claus(> («,), 
which may be enfoj eed undei’ r, 2 of that order by im(»risonment or attachment,. 
And wlieri' I, Ik; ]n'op<>rly is not that in suit, an alternative remedy is given under 
r. 1 of (he same order, clause (h), where the word “ property ” is not confined to 
]iropert\ within the jurisdiction, or to ]iro]>erty which is in diH|uite, in (he suit.(12) 
This rule has no application in divorce-proceedings.(13) 


(1) iSri Rammanik v. I'incDwri Raij 4 H. l,i, 
R. (F. B.) 03, 68 {1809). 

(2) Tb., at p. 74. 

(3) Gamblo Ilbolagir, 2 B. K. (J. H. 146, 
161 (18Gfi). 

(4) Ahmed AH i>. (irulstonn Wyllio, 7 W, 
B. 508 (1807). 

(6) Sri Rammanik v. Tincowri Rai, 4 B. L. 
R. (F. B.) at p. 68 (1869). 

(6) See Ram Narain v. Levy, 2 Hyde, T83 
{1864). 

(7) Soorjoo Kumar v. Issur Chunder, 
BotU'ke, 243 (1866). 

(8) Biahambarv.SukhdeshJOAr 1 ^ 0 ( 1394 ). 


(9) Chedi v. Kuarji Dichit, 17 A. 82 
(1894). 

(10) Bam (kjomar v. Gobindnath, 12 W. R. 
391 (1809); but if the owner is allowed t-o 
enjoy them the profits cease to !)o Bpccitieally 
liable: ib. 

(11) Vifhpost, 

(12) Raja Goculdas v. Jankibai, 6 Bom. 
B. R. 570, at p. 574 (1903), where it is pointed 
out that Joynarain Georee v. Shibperthad, 
6 W. B. Misc. 1 (1866), is not applicable, as 
B. 93 of the Code of 1859 was expressly limited 
to the “ property in dispute.” 

(13) Phillips u. Phillips, 37 C. 613 (1910). 
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Property without the jurisdiction.—It was liekl under the last Code 
both that the section did not ( 1 ) and did ( 2 ) apply where the property sought to 
he attached was heyond the iurisdiction of the Court in which the suit was 
■pendiug, A. Court which cannot attach primarily in execution of its decree 
cannot attach in anticipation of it. It was therefore held, under the Code of 
18.'59, that a Court of Small Causes could not attach immoveable property under 
this .scntion.(.‘5) This is the law now'. It was held that the Court had jurisdiction 
where the jnoperty was a chose in action duo from the Collector who, like the 
judgment-debtor, resided within the jurisdiction of the attaching CouTt.(4) 

Effect of attachment. —See notes to next rule. 

Call for security.— For form of order calling for security, see Sohed. I., 
App. F., No. T). As to whether property beyond the jurisdiction can be attached 
under this rule, .see la.st paragraph but one. Cause can be shown after security 
has been furnished to avoid at.taclimenl..(5) Sect. 14.1, mUe, applies to sureties 
under this riile,.(G) An order under sect. 483 of the last Code was not om; of 
those in respect of which an appeal was given under sect. 588 of that Code,(7) 
though an appeal lay from an order of attachiuent rmder the following section. 
An appeal lies under the present section (se.e 0. XLIII. r. 1 ( 1 /)). The words 
“ produce awl jilcute at the disposal of the Court ” refer only to such property as is 
capable, of being produced in Court.( 8 ) 

“ Conditional attachment.”—" Conditional attachment ” might mean 
an attachment, to be made conditionally on the. security not being furnished 
or cau.se, .shown by the prescribed day, or it might mean an immediate, attach¬ 
ment of a provisional kind conditioned to become plenary if security should 
not be funiLslied or cause showm according to the terms of the order. The form 
8 how.s that the latter was the intention of the Legislature.( 9 ) 

6. (1) Where the defendant fails to sliow cause why he 
Attaohmentu/Aereoause furnish security, or fails to furnish 

not Bhown or security not the security required, within the time fixed 
furnished. Court, the Court may order that the 


(1) Haji Jiva v. Abnbakar, 8 B. H. C. R., 
0. 0. J 20 (1871); Balaram Mullicb v. 
Solano, 8 B. L. R. 335 (1871); Krlshnasami 
V, Engel, 8 M. 20 (1884); Kodar Nath v. 
Seova Voyana, 1 C. L. R. 33G (1878) j Bam 
Portab «. Pokur Mull, Unieported, Salt 413 
of 1898, Cal. H. C., refoired to in 7 C. W. N. 
216; Baja Goculdae «>. Jankibai, 5 Bom. 
L. R. 570 (1903) [the Court, however, granted 
an injunction under s. 492, clause (b) of the 
last Code]. 

(2) In re Abraham, 6 B. H. C. B., A. C. J. 
170 (1889) [but see Haji Jiva v. Abubakar, 8 
B. H. C. B., 0. C. J. at p. 37, where it is said 
the Jndgee afterwards considered that the 
ruling could not be sustained ); Bam Pertab 


V, Madho Rai, 7 C. W. N. 216 (1902) [under 
s. 048 read with s. 483]; and see remarks of 
Russell, J., in Baja Uoculdas v. Jankibai, 5 
Bom. L. R. 570, at p. 574 (1903). 

(3) Marthamma w. Kittu, 0 M. H. C. R. 91 
(1871). 

(4) Eavji Moreshwar v. Narayan Ballal, 3 
Bom. L. R. 402 (1901). 

(5) Lotlikar v, Lotlikar, 5 B. 643 (1881). 
(0) Bahoo Ram v. HnrkhotTSingh, 7 W. R. 

329 (1867). 

(7) See Ahmed All v. Oladstone Wyllie, 7 

W. R. 608 (1807). 

(8) Ohedi Lai v. Kuarji Dichit, 17 A. 82 
(1894). 

(9) IsrtUkor v. I/>tlikar, supra, at p. 644. 
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property specified, or such portion thoioof 3S dppeniS BuMdent 
to satisfy any decree which may be passed in the suit, he 
attached. 

(2) l^'’/tere the defendant shows such cause or furnishes 
the required security, and the property specified or any portion 
of it has been attached, the Court shall order the attachment to 

be withdrawn, or maJce such other order as it thinks Jit. 

• 

Order of attachment. —Tliis rule corresponds with sect. 84 of the Code 
of 1859. It is only on the defendant’s failure to show cause or furnish security 
that attachment can be made. So the latter cannot be ordered unless security 
has first been demanded,( 1 ) and on one or other of the grounds stated in r. 6 . 
ante.{‘2) As to the form of an order under this section, sec Sched. I., App. F, 
No. 7. An appeal lies from it.(3) 

Effect of attachment. —The property in the goods attached is in nowise 
altered by the attachment, but remains as before in the defendant. The Court, 
as it were, locks up the good,s, so that they cannot be disposed of or carried 
away in any mode that would delay or defeat the execution of the decree if 
obtained.(4) There is nothing in the Code which makes an attaching creditor 
a secured creditor, or creates any charge or lien in his favom’ over the property 
attached. The order does not purport to deal with any question of title. In 
other words, attachment prevents alienation, it does not confer title. The 
making of an order of attachment only operates so as to give the judgment- 
creditor certain rights in exccution.(.5) It has always been held that an attach¬ 
ment before judgment conferred on the plaintiff no right prior to that of the 
Official Assignee.( 6 ) And it makes no difference whether the vesting order is 
before or after decree, for it cannot be contended that a decree qua decree simply 
constitutes the judgment-creditor a secured creditor, or gives him any charge 
or lien over the property of the judgmfint-dcbtor.(7) Under, however, the 
Code of 1859, an attachment, previous to the date of the vesting order, in the 


(1) Gobiod Persad Khan, S. D. A. Sura. 
Dee., 12th June, 1848, 

(2) Bepin Behari Ghoso, ib., 27th Sopt., 
1847. 

(3) 0. XLIIT. r. 1 ( 2 ); Mir Ali t*. Bihari 
Lai, 21 B. 273 (1895). 

(4) Sava Ramji v. Jadavji Nathu, 2 B. 
H. C. R. 142,143 (180*5); property passes, not 
by seizure but by sale : Gamble v. Bholagir, 
2 B. H. C. R. 140, at p. 156 (1806), though 
the judgment-creditor, by lorco of the 
seizure, has at luast a security; but this does 
not impart present property, nor even 
boQoficial interest: ib., at p. 150. 

(5) Kristnasawmy v. Official Assignee, 20 
M. 073,678 (1003); Peacock v. Madan Gopal, 
20 a 426 (1902). 


(6) Bank of Bengal v. Kewton, 12 B. L. R. 
App. I (1873); Petumbor Mundle v. (!Jocool 
Doss, 1 Tad. Jur., N. J. 327 (1806); Ramper- 
saud Callachund, 1 Ind. Jur., K. 8. 325,373 
(1866); Gamble v, Bholagir, 2 B. H. C. R. 
149 (1866); Sarkies v. Bundhoo Baoe, 1 A. H. 
C. E. 172 (1806); Sava Ramji v. Jadavji, 2 
B. H. a R., 0. a J. 142 (1865); Shib Kristo 
o. Miller, 10 0. 160 (1883); Sadagappa v, 
Ponnama, 8 M. 664 (1886); Miller v. Mon 
Mohun Roy, 7 C. 213 (1881); s. c., 8 0. L. R. 
213; Turner v. Peetonji, 20 B. 403 (1895); 
Kristnasawmy v. Offioial Assignee, 26 M. 673 
(1903). 

(7) Kristnasawmy v. Official Assignoo, 26 
M. 673. at p. 079 (1903). 
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execution of u decree, conferred on the judgment-creditor a right prior to that 
of the Official As8ignee.(l) This was so because under that Code the first 
attaching creditor had priority over other judgment-creditors. But no such 
priority is now allowed. In fact, there is now no question of priority in a matter 
of this description, for under scot. 295 (now 73) all decree-holders who have 
applied for execution of their decrees for money agaiiust the same judgment- 
debtor before the realization of assets from him are entitled to rateable distribu- 
tion.(2) As already stated, an attachment creates no lien. Whether the attach¬ 
ment be before or after judgment, all creditors are entitled to share rateably, 
subject to the provisions of sect. 73. An attaching creditor has no exclusive 
claim until a sale at his instance has actually taken place. The amendments of 
the law of procedure in this country have been baaed upon the principle that so 
tar as po.ssible the creditors should be treated fari jmsu, and that nothing short 
of actual realization of the debt due should give rights of priority (3) 

Save and except in the two classes of cases mentioned in it. 9 and 10, the 
iulcnliou of the Legi.slaturc was that an attachment before judgment should be 
fully operative. The effect of such an attachment, whether made befoi'c or 
alter a decree, is the same, provided that in the fornuu case a decree is made 
for the ])laintiff at whose, instance the attachment takes place. Therefore 
though there is no distinct provision such as that which is to be found in sect, (ji, 
any private alienation of property attached before judgment during the con¬ 
tinuance of the attachment is void as against all claims enforceable under the 
attachment.(4) An attachment does not affect rights of strangers. See r. IQ, 
pod. Where an attachment under the former section, issued by a Court at the 
instance of a third )iarty, prohibited the creditor from recovering and the debtor 
from pa 3 'ing thi^ debt, it was held that an order on those terms was not an order 
staying the institution of a suit within the meaning of sect. 15 of the Limitation 
Act.(5) 

7. Save as otherwise expressly pvvided, tlie attacliineiit 
MoUe oi making at- sliall be made in tbe manner provided for 
tachment. tfie attacluuent of property in execution 

of a decree. 

Mode of attachment. —This section coiTcsponds with sect. 85 of the 
Code of 1859. As to attachment of property in execution, sec 0. XXL, ante. 
See also Forms in Sched. I.; the concluding words of the former section, 
“ for money,” have been omitted. 


(i J Aaaad Chandra Pal v. Eanchilal Sarma, 
fi B. L. B. 691, F. B. (1870); a. e., 14 W. R. 
(F. B.) 33! Aga Mahomed v, Judah, 7 B. L. E. 
00 (1871) i s. c., 17 W. B, 234. 

(2) Miller v. Mon Mohun Roy, 7 0. 213 
(1881) j Peacock ». Madan Gopal, 29 C. 428 
(1902) fovoiruling Miller v, Lukhimani Debi, 
28 0. 419 (1901)1; Soobul (funder Law v. 


Buusiek Lall Mitlur, 10 C. 2(12 (1888), 

(.■|) KristnaBawiny v. Oflioial Assignee, 26 
M. 673, 680 (1903). 

(4) Qana Singh v. Jangi Lai, 26 C. 531 
(1899): Sarkics v. Bundhoo Bace, 1 A. H. C. 
R. 172, 186 (1889). 

(0) Beti Maharani v. Colleelor of Etawah, 
17 A. 198 (1894); 14 A. 162 (1892). 
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8 . Wiiere any claim is preferred to property attached 
lavesttgaUojiofciaimto before judgment, such claim shall he investi- 
property attached before gated in the manner hereinbefore provided 
“ for the investigation of claims to property 

attached in execution of a decree for the fayment of money. 

Claims to attached property. —-This rule eonespouds with sect. 86 oi 
the Code of 1859,(1) The ordc# dealing with the investigation of claims is 
0. XXL IT. 58-63, which must therefore he a 2 )plied to cases of attachment 
before judgment.{2) In the last-mentioned case it was said that this section, 
which jnescribes the manner of investigation, is silent as to the result; the 
(h)urt apparently considering that the sections following sect. 278 of the last 
Code had not been applied. But however this may ])c, if the, defendant has 
ceased to have any interest in the property, as where a vesting order in insolvency 
has been made, it is clear that the attachment ought to be raised, for when 
the law directs the claim to be investigated it implies that if the claim is made 
good the attachment, which was intended merely to preserve the defendant’s 
interest from the effect of private alienations, shall come to an end.{3) The 
omission to object to the validity of the attachment, on the ground that property 
sougiit to be attached is not transferable at the time when the application is 
made for attachment before judgment, does not operate as a bar to the investiga¬ 
tion of the objection when an application has been made for execution of the 
decree made in the suit.(+) 


9. Where an order is made for attachment before judg- 
Removal of attachment fbe Court shall order the attachment 

when security furnished or to he withdrawn when the defendant furnishes 
suit dismissed. security required, together with security 

for the costs of the attachment, or when the suit is dismissed. 

Removal of attachmeilt. —-This rule, which corresponds to sect. 87 of the 
Code of 1859, indicates that in tlu! event of the .suit not being dismissed but 
detTeed, the attachment shall 8ub.sist, and save in the case mentioned in this 
rule and in the next, the intention of the Legislature was tliat an attachment 
before judgment should be fully oi)erative.(6), Bor the former words “ the 
Court which passed the order shall remove,” have been substituted the words 
italicized. 


(1) See George v. Bam Uuttun, 3 Agra, 
272; Ram Buttun v. Gobiiid, 2 Agra, 141 ; 
Ksmmanik Sbaw n. Soobram Pantool, 2 
Hyde, 22. 

(2) Turner «. Festonji, 20 B. 403 (1895); 
Uoshinat Bibi v. Bhagwan Daa, 36 A. 65 
(1913). 

(3) lb., p. 407. In Mir All r. Uohari Lai, 


21 B. 273 (1895), it was contended, though 
unsuccessfully, that the liquidator’s solo 
rumedy was under this suction. 

(4) Basiram v. Kattyayani, 38 C. 448 
(1911). 

(6) Ganu Singh v. Jangi Lall, 28 C. 531, 
5.34 (1899). 
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10. Attachment before judgment shall not affect the 
Attaehment before rights, existing prior to the attachment, 
Judgment not to aiieet of persons not parties to the suit, nor bar 
bw *’(ieore^hoide”’{rom any person holding a decree against the 
applying lor sale. defendant from applying for the sale of the 

property under attachment in execution of such decree. 


Rights of third parties. —The attachiyent does not by this rule (1) aliect 
the rights of persons not parties to the suit. Therefore the rights of rival 
creditors cannot be affected by it.(2) But these rights must now exist prior 
to tho attachment.(3) The attachment does not prevent the property being 
sold in execution of another decree., whether that decree has been obtained 
before or after the attachment.(4) The main object of the attachment before 
judgment being to prevent the defendant from disposing of or removing his 
property from the jurisdiction, this rule, it has been said, proves that this pre¬ 
vention is not intended merely for the benefit of the attaching creditor, but 
may enure also to the benefit of other person5.(.5) Theugh one person may have 
secured the goods, another decree-holder may apply for the sale of them.(6) In 
a recent case in the Bombay High Court., where the plaintiff had obtained a 
money-decree against a Mitakshara coparcener, after having obtained attach¬ 
ment before judgment of certain joint-property, and the debtor had died before 
execution; it was held on appeal that a subsequent application to execute th(! 
decree had been rightly dismissed, since an attachment before judgment is 
merely precautionary and creates no charge, and so could not-defeat another 
co-parcener’s title by BUTvivorship.(7) As to insolvency, sec notes to r. 6, ante. 


11. Where property is under attachment by virtue of the 
provisions of this Order and a decree is 
be re^ subsequently -passed in favour of the plaintiff, 
attached In execution of it shall not be necessary upon an application 
*“”*■ for execution of such decree to apply for a 

re-attachwewf of the property. 


“ Re-attachment.” —It has already been pointed out that tho rules of 
which this is one differ in their respective objects and consequences.(8) Their 


(1) As to tho object of tho introduction of 
this provision, which corresponds with s. 89 of 
tho Codo of 1859, soo Sarkios v. Bundhoo 
Baoe, 1 A. H. C.'R, 172, at p. 185 (1889). 

(2) Sri Rammanik ti. Tincowxi Rai, 4 
B. L. R. (F. B.) at p. 89 (1889). 

( 8 ) Soo Gamble v. Bholagir, 2 B. H. 0. R. 
147, 180 (1888); Shib Kristo v. Miller, 10 C. 
at p. 185 (1883). 

(4) Reforrad Case, 8 M. H. C. R. 136 
(1871). ’ 


( 6 ) Gamble v. Bholagir, 2 B. H. C. R. at 

p. 160 (1806). 

( 6 ) Sewdut Roy f. Sreo Canto Maity, 33 0. 
639, 643 (1906). 

(7) Subra Mangoeh Chandararkar v. Maha- 
dovi kom Manjibhatta, 38 B. 105 (1913); 
Ramanayya v. Rangapayya, 17 M. 144 
(1893); Pallonji Shapurji Mistry v. Jordan, 
12 B. 400 (1888). 

( 8 ) Vide ante, notes to r. 5. 
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object is to ensure to a plaintiff payment of his decree. Although they do not 
cnsm'e this in any event, they do so only so far as that is ensured by preventing 
the defendant making away with property.(l) In other words, the attachment 
docs not of necessity ensure the property to the person who attaches it, provided 
only he eventually gets a decree. The plaintiff must not only wait until he 
has obtained a decree, but he is not competent to proceed against the property 
attached until he has taken the preliminary steps the law requires for its enforce- 
iflhit.(2) He must, in other words, apply for execution just like any other 
creditor.(3) This is now made clear by the addition of the words “ upon an 
application for execution of such decree.” When, however, an application for 
execution is made, by the terms of this rule no application for attachment is 
necessary, the attachment before judgment enuring and becoming upon and 
by virtue of the application for execution an attachment in cxecution.(4) And 
upon principle it would seem that the date to be assigned to the attachment as an 
attachment in execution is that on which application for execution is made.(5) 
It has been held that an attachment before judgment cannot be regarded as the 
inception of an execution, or as binding the gooc^ in such a manner as to exclude 
the right of a third party (dhch as the Official Assignee) accruing after such attach¬ 
ment, but before judgment and warrant for exccution.(6) 

12. Nothing in this Order shall he deemed to authorize 

Agricultural produce to apply for the aUochment of any 

not attachable before agricultural produce in the possession of an 
judgment agriculturist, or to empower the Court to order 

the attachment or production of such produce. 

“Agricultural produce.”—The exemption of a portion of growing crops 


(1) Sri Rammanik v. Tincowri liai, 4 

L. B. (F, B.) 63, 76(]869). 

(2) lb., at p. 68, namoly, procecdiiiga in 
ozocution, which arc proceedings by which 
tho judgment'Oreditor seeks to ostablish a 
right to have his money paid out of the 
property of the judgment«debtor: Aga 
Mahomed v. Judah, ? B. L. B. at pp. 53, 54 
(1871), and which though preserved by the 
attachment be{<H(' judgment remains his 
until it is taken in execution for satisfaction 
of tho decree. 

(3) Pallonji v. Jordan, 12 B. 400 (1888); 
foil, in Sewdut Boy v. Sreo Canto Maiti, 
33 C. 639, 644 (1906). It is to be„ observed 
that tho rule does not say that execution is 
dispensed with, but that it is not necessary to 
rd*attach in execution; that is, when oxecu* 
tbn is applied for and granted. Further, 
oxocutioD is necessary if it desired to control 


tho riglits of rival ducroe-holdors. (Soo Sri 
Bammanik v. Tincowri Kai, 4 B. L. B. at 
p. 67, F. B. (1869), though it in not now 
necessary to re-attach, as was held in that 
case.) 

(4) Ib.; Bhagwan Chandra v. Chandra 
Mala, 1 0. L. J. 97 (1902); in this respect 
the law is now settled, it being previously 
a matter of doubt whether a new attachment 
was, Sri Bammanik v. I'incowri Bai, B. L. B. 
(F, B.) 63 (1869), or was not, Sarkios t», 
Bundiioo Baee, 1 A. H. C. K. 172, 180 (1869), 
accessary. 

(5) See as to this, remarks in last case at 
p. 68, though the point of date has not tho 
same importance now that rateable distrlbu* 
tion is allowed under s. 73. 

(6) Gamble o. Bholagir, 2 B. H. 0. B. 146, 
at p. 159 (1866). 
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in execution of dcerees ncoesaitated a Bimilai exemption from attachment 
before judgnieiit. It was considered, however, that there were practical diffi¬ 
culties in the way of adopting the same procedure; and an agriculturalist 
])osBeBBing a growing crop is unlikely to abscond, and unable, except at maturity, 
to remove it. It has therefore been thought that the attachment of growing 
crops before judgment was productive of hardship, and that there was no sufficient 
reason for its retention. 



OliDEii XXX]X. 

TeiH'purarij Injunctions and Interlocutory Orders. 

Temporary Injiniclions. 

1. Where in any suit it is pi‘ove<i by affidavit oi' otiici- 

Cases in which tem- ... 

porary injunction may be (ft) tliat ally prttpol ty in dispute in a 

. • suit is in danger of being wasted, 

damaged or alienated by any party to tlie suit, or 
wron^’ully sold in execution of a decree, or 
{b) that the defendant threatens, or intends, to remove or 
dispose of his property with a view to defraud his 
creditors, 

the Court may by order grant a temporary injunetion to restiain 
such act, or make such other order for tlie purpose of staying 
and preventing the wasting, damaging, alienation, sale, removal 
or disposition of the property as tlie Court thinks fit, until the 
disposal of the suit or until further orders. 

2. {!) In any suit foj- restraining the defendant from 
Injunction to restiain i‘oi>u>iitting a breach of contract or other 

repetition or continuance injury of any kind, whether compensation is 
ot breach. claimed in the suit or not, the plaintiff may, 

at any time after the commencement of the suit, and either 
before or after judgment, apply to the Court for a temporary 
injunction to restrain the defendant from committing the breach 
of eontract or injury complained of, or any breach of contract or 
injurj' of a lilce kind arising out of the same contract or relating 
to the same property or right. 

(.y) The Court may by order grant such injunction, on such 
terms as to the duration of the injunction, keeping an account, 
giving security, or otherwise, as the Court thinks fit. 

(,:f) In case of disobedience, or of breach of any such terms, 
tlie Court granting an injunction may order the propei-ty of the 
person guilty of such disobedience or breach to he attacheiZ and may 
also order such person to be. detained in the ci'dl prison for a term 
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not exceeding six niontlis, wdess in the meantime the Court directs 
his release. 

(4) No attacliment under this rule shall remain in force for 
more than one year, at the end of which time, if the disobedience 
or breach continues, the property attached may be sold, and out 
of the proceeds the Court may award such compensation as it 
thinks fit, and shall pay the balance, if any, to the party entitled 
thereto. 

Injunctions. —^An injunction is a judicial process, whereby a party is 
required to do or to refrain from doing a particular thing according to the exigency 
of the ordBr.(l) Itemcdies for the non-performance of a duty are either eom- 
pensatory, that is by an award of damages (a remedy which is often useless 
or inadequate), or speeific, that is by taking away the option to pay damages 
for non-performance and compelling the party in default to do or forbear the 
very thing which he is bound to do or forbear under sanction of the penalty, 
in case of disobedience, of imprisonment or attachment of his property, or 
both.(2) The issue of an injunction is then a form of speeific relief. It is 
preventive relief. The exercise of the jurisdiction to grant relief is not ex debito 
justitiw, but a matter of discretion, though such discretion is not arbitrary, 
but guided by judicial principles and capable of correction by a Court of appeal. (3) 
It is granted quia limet, that is because the party fears some future probable 
inquiry. It is, of course, therefore, not necessary that a wrong should have 
been actually committed before the Court will interfere.(4) The best guides . 
in the matter of interferenee have been judicially stated to be the prineiples 
which determine the action of Courts of Equity in England; (6) though the 
peculiar circumstances of the country are also to be eonsidered.(6) Injunetions 
are either perpetual or temporary. The perptual injunetion is a decree. Sueh 
a]i injunetion is regulated by the Specific Relief Act.(7) Temporary-injunctions 
are granted by interlocutory order at any period of a suit, and being intended 
merely to preserve the status quo pending the decision, are regulated as procedure 
by the Code. Apart, however, from the special circumstances whieh determine 
whether the Court should, in its discretion, grant an injunction before the hearing 
of the suit, the same general principles must equally apply to the granting of a 
temporary, as to a perpetual, injunction, and these principles must, therefore, 
be sought in the Specific Relief Act itself.(8) This statement has been qualified.(9) 


(1) Woodrofis’s Law of Injunctions, 3id ed. 
p. 19, whore the subject will bo found 
treated in detail. 

(2) Ib., ll. 

(3) lb., 18. 

(4) Ib., 16. 

(6) Ib., 3; Nusserwanji Morwanji Panday 
V. Gordon, 6 B. 266, 279, 284 (1889); Land 
Murtgago Bank v. Ahmodbhoy Habibhoy, 
8 B. 35, 67 (1883); C'hnnilal Manobaram v. 
Manisbankar Atmaram, 18 B. 616,623 (1893); 


Ghanasbam Eilkant Eadkarni v. Moroba 
Kamchandra Pai, 18 B. 474, 488 (1894); 
Sbamnuggor Jute Eactory v. Ram Earain 
Chatterjee, 14 C. 189, 199, aOO (1886). 

(6) WoodroSe, 7, and cases there cited. 

(7) Act I. of 1877, as. 62-67. 

(8) Euaserwanji Merwanji Panday v. 
Gordon, 6 B. 266, 279 (1881). 

(9) Subba Eaidu v. Haji Budsha Sahib, 26 
M. 168 (1902), 
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So it ha# boon held that sect. 56 of the Specific Kclief Act does uot affect injunc¬ 
tions in restraint of sale in execution under sect. 492 (now r. 1) of the Code ; (1) 
whilst, on the other h and, the precise terms of that section (though it is submitted 
erroneously) (2) have been held to exclude the grant of an injunction in a case 
not falling within its express provisions.(3) 

An injunction, whether perpetual or temporary, may be mandatory, that 
is, framed to compel the performance of a positive act, or non-mandatory, that 
is, a negative prohibition against the doing of a particular act.(4) 

The subject-matter of an injuifction is the actual or threatened infringement 
of some legal right. The grant is not limited to cases of injury to property. 
So the publication of libel or injury to personal status may he rcstrained.(5) 
The subject-matter is more particularly stated in the Code of Specific Relief 
Act. It may be classified as follows : (A) Injunctions in respect of CivilJudicial 
Proceedings being cither actions or proceedings in execution; (B) in respect of 
acts not being .ludicial Proceedings, viz., in the c.ase of obligaiions arising from 
(a) contract, (6) trust, (c) in tort. 

An injunction will only be issued in favour of the person or p<'.T3ons whose 
legal right has been infriifged, aTid against persons against whom the claim of 
the plaintifi i.s, in fact, rightly laid, provided they bo within the reach of the 
Court, amenabhi to its jurisdiction, and bearing such a character as rend<‘rs 
them personally so amenable.(0) In so far as it is a remedy against an in¬ 
dividual it will be i.s.sued only in respect of acts done by him, against whom it 
is sought to be enforced. So an injunction cannot be obtained against executors 
on account of acts done by their testator, though they may be restrained in 
respect of acts done by themselves. Noi docs an injunction run with the land.(7) 
And it has been held that in a representative suit an injunetion will only be 
binding on those who are parties to the record.(8) 

The essentials to the grant of relief by way of injunction arc : (a) relief 
cannot be granted merely to enforce a penal law; (6) there must be a civil (9) 
pending action in which it may be granted; (c) the cognizancc_of the suit itself 
must not he barred; and (d) the Court must otherwise have jurisdiction to 


(1) Amir Dulhin v. Administrator-General, 
23 C. 361 (1895). 

(2) Bash Bohary Uey v. Bhowanco Charan 
Bbose, 34 C. 97 (1906), dissenting from case 
in noit note; Miingle Chand v. Gopal Ram, 
34 C. 101 (1906). 

(3) Jairam Bas e. Zamon Lai, 27 B. .357 
(1903). 

(4) Woodroife, 25. But in a recent case 
in the Bombay High '‘curt it was doubted 
by one of the Judges whether a mandatory 
injunction can be considered as a temporary 
one under th's rule, and whether a man¬ 
datory injunction con bo granted on an 
interlocutory application under it; Basul 
Karim v. Pirubhai Amirbhai, 38 B. 381 
(1914). 

(6) lb., 26, 


(6) Ib., 31. 

(7) Att.-Gen. v. Birmingham, etc. Brainago 
Board, 60 L, J. Ch. 786; Bayabbai v. 
Bapalal, 26 B. 140 (1001); gakar Lai v. Bai 
Parvatibai, 26 B. 283 (1901). 

(8) Sabib Thambi Marakayar v. Hamid 
Marakayar, 36 M. 414 (1911); Srinivasa 
Aiyongar v. Araj'ar Srinivasa, 23 M. 483 
(1910). 

(9) In Madhavrao Yeshwant v. Maneklal 
Pranshanhar, 2 Bom. L. R. 797 (1900), the 
Court stated that it was unnecessary to decide 
whether s. 647 of the last Code extended 492 
of that Code to proceedings under the Frobato 
Act of 1881, but that the Court should, ia 
preference, follow the special powers given in 
a, 34 of that Act. 
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try the Buit.(l) As to this, “ Equity acts in personam,” that is, the Court's 
directions ate addressed to the defendant peisonally, and they are not regarded 
as directly affecting the suhiect-matter in dispute. The application of the 
maxim in India is subject to the statute. The Code (2) has given to Mofussil 
Courts tlie power to act in personam. The Presidency High Courts under their 
Charters have a similar, but in terms less restricted, juTisdiction.{3) Injunctions 
may be granted by all Civil Courts with the exception of Presidency and Pro¬ 
vincial Small Cause Courts. The jurisdiction may be exercised either by a Court 
of first instance, or of appeal.(4) The Court of first instance has, before appeal, 
no jurisdiction to grant an injunction ater the claim is dismissed, and it has 
no jurisdiction after the appeal has been admitted to issue an injunction during the 
pendency of the appeal. Nor a fortiori when a suit for an injunction is dismissed, 
can the Court which dismisses such suit toke upon itself to stay by injunction 
the t'xecution of a decree passed in another Buit,(5) The Appellate Court has 
the same pow(U’ in respect of the grant of an injunction as the first Court had.(6) 
The Court may also interfere, in revision.(7) 

The High Courts may enforce, these, orders by proceedings for contempt,(8) 
and the Code (r. 2) invesf.s Courts with power to dbmpel obedience.(9) The 
Cod(! has also provide.d for the, enforcement of decrees granting permanent 
injunctions,(10) An injunction operates from the date of the order being made 
and not from the. time of the sealing of the writ or even from the time of its 
being dr.awn up, and a party who has notice of an order is bound by it from 
iliB time it is pronounced. An injunction must, however erroneous it may be, 
b(' obeyed until it is discluarged. It has, however, no effect in altering the 
rights of property.{ll) 

Though the issue, of an injunction is a matter of discretion, the latter is 
governed by certain general judicial principle,8.{12) As an injunction is not to 
be, arbit.rarily refused where a prosier ciwe for its issue is made out, so it is not 
to be granted merely on the. ground tliat it can do no harm.(13) The, subjeef,- 


(!) 'WiKHlruffo, 30-40, r/ th. ctMU*. 

(2) iS. 10, ante ; (Viap r. WatRon» 20 C. 089 

(1893); V’'ithalran v. 17 U. 570, 572 

(1.S92). 

(3) Lottura Viktont, s. 10 ; 24 &. 25 Viet. c. 
]04, B. D ; H. H. Holkar v. Dadabliai, J4 B. 
353 (1890); Itajmohun Bobo v. Kast Indian 
Ry. C-o., 10 B. L. R. 241, 248 (1872); East 
Imlian Ry* t’- Bengal ('oal Co., 1 C. 05, 100 
(1875); Delhi and London Bank v. Wordio, 
IC. 249, 251, 263 (1876). 

(4) Woodroffo, 64 et seq. ; as to tho power 
of tho Court of first instance, Bee in particular 
Yamin-ud-Doulah i». Ahmed AU Khan, 21 
C. 661 (1894). 

(5) GoBsain Money Puree v. Guru Pershad 
Singh, 11 a 146 (1884). 

(6) Shaikh Mohoeooddoen r. Shaikh Ahmed 
Hoseein, 14 W. R. 384, 386 (1870); GoBsain 
Monoy Puree v. Guru Porehad Singh, ^upra ; 


Kirpa 1 )ayal v. Rani Kishotv, 10 A. 80 (1887); 
Kanahi Riim v. Biddya Ram, 549. 551 n. 
fi878): BeoB. 102. 0. XXIT. r. 11 ; b. 108. 
O. XI.V. r. 13 ; 0. XLTV. t. J. 

(7) Cimndidluht Jha Padmanand Singh 
Bahadur, 22 0. 459 (1895); GoHsain Money 
Puree V. Guru Pershad Singh, 11 0. 146 
41884); .Luis v. Luis, 12 M. 186 (1888); 
Israil V. Shamscr Rahman, 41 C. 437; 19 

L. J. 47(1913). 

(8) See notes, post, Woodroffe, 71 el f^eq. 

(9) Ib. 

(10) Tb. 

(11) Woodvoffe, 82. 

(12) See Woodroffe, 80 d /teq.^ where the 
gubject is more fully diflcuascd. 

(13) Dunn v. Bryan, 7 R. R. Eq. 143; 
Noyna Miaser v, Rupikun, 9 C. 609, 611 
(1862). 
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matter of a temporary injunction is the protection of legal rights fending litiga¬ 
tion. Its object is to prevent future injury, leaving matters as far as poBsihle. 
in stain quo until the suit in all its hearings can be heard and determined.jl) 
In exercising jurisdiction tlie Court does not pretend to determine the legal 
rights, hut merely keeps the property in its actual condition until the legal 
title can he estahlishcd. It interferes on the assumption that the party who 
seeks its interference has the legal right which he asseits, hut needs the aid 
of the Court for the protection of the legal right or of the property in question 
until the legal right can be ascerlained. The Court upon an application for 
a temporary injunction will deal with the injunction upon the evidence before 
it, and will confine itself strictly to the immediate object sought, and as far as 
])ossible, abstain from prejudging the question in the cause.(2) A temporary 
injunction is thus not decisive upon the merits, whilst a jierpihual injunction, 
being in cSect a decree, is conclu.sivc upon all parties in interest. 

The genera] rules governing the grant of relief are : {«) the aiiplicant must 
show a fair ivima facie case in sujrport of the right claimed; (3) (h) and an 
actual or threatened violation of that right; (4) (c) productive of in'eparablc 
or at least serious damage*(5) So a temporary injunction will not be granted 
to u'strain a wrong which is a mere technical invasion of the plaintiff's rights 
and docs not threaten serious injnTy.(6) As has Is'cn concisely said, the Court 
will not grant an injunction unle.ss real injury is apprehended,(7) (d) The 
apidicant.'s eonduct .should be. such as not to disentitle him to assistance ; it 
should be fair and honest, and free from ac,quie.sccnce or delay.(8) A Ic.ss degi-ce 
of acquie.seence or delay will bar relief on an interlocutory application than at 
the final hearing. Apart from the fact that delay is calculated to throw doubt 
upojr the reality of the alleged injury, it is not really material unlcs.s it has 
])ri!jndired the defendant .(9) (c) There must be a greater convenience in gi'ant- 

ing then in refusing the injunrtion.(lO) Where, however, there is a right. il, 


(]) StcpUciLS II. Trustees Turt of Bombay, 
] U. J45(187«). 

(2) tSopeenath Mookorjou n. Kally Itoas 
Mulliek, 10 C. 225, 231 (1883); (handidat 
Jlia II. I’adnianand Singh Bahadur, 22 0.54!>, 
400 (1895) ; Miiran e. River Steam Naviga¬ 
tion Co., 14 B. L. R. 357 (1875). 

(3) WondrofTo, 82 rt sa/., and coses the.re 
citod, and, in partionlar, the Indian cases, 
Moran c. River Steam Navigation Co., 14 

B. L. R. 352, 357 (1875); Gomes v. C’-artcr, 1 

Ind. Jur. N. S. 4II, 112 (1806); Chandidat 
Jlin V. Padmanand Singh Bahadur, 22 0.459, 
464, 405 (1896). . 

(4) Ib., 101; of. Act I. of 1877, s. 64 
[“ invades or threatens to invade *’]: Bonodo 
Coomoroo Dossee v. Soudaminey Dossce, 10 

C. 257 (1889): Bindu Basini Chowdhrani v. 
Jahnabi Chowdhrani, 24 C. 260 (1896); 
Kalidos Jivram v, Gor Parjaram Hirji, 15 B. 
309 (1890); Chabildas v. Municipal Com- 
miasionois, Bombay, 8 B, H. C. R. 85 (1871); 


Krishna Ayyan f. Vencutaeliella Mndali, 7 

M. H. C. R. <10, 71 (1872); tihanasham 
Nilkant Nadkarni r. Mnroiia Rameiianilrii 
Pai, 18 B. 488 (1894). 

(5) Woodroflo, 82. 

(6) Spelling’s Extraordinary Relief, a. 19. 

(7) Hilliard, Inj., s. 14. 'The tonn “irre¬ 
parable injury'” must be considered witli 
rcfcroncB tn tho eircnmstancos peculiar to 
the country; Anantnath Deyn. Maekintosli, 
0 B. L. B. 571 (187]). 

(8) Woodrolfe, 90 et B/sq. 

(9) Ib., at p. 103; Lindsay Petroleum Co. 
V. Hurd, L, B. 5 P. 0. 230. 

(10) Ib. 104 : Gomes v. Carter, 1 Ind Jur. 

N. S. 411, 412 (1866); Anantnath Hey v. 
Mackintosh, 6 B. L. R. 571, 573 (1871); 
Buplul Khcttry v. Mahima Chandra Roy, 5 
B. L. R. 254, 257 (1870); Subba Naidu r. 
Haji Badsha Sahob, 26 M. 168, 176 (1902); 
Shamnuggur Jiito Factory Co. v. Ram Naraiii 
Chatterjeo, 14 C. 189, 200 (1880). 
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cannot, it has boon said, be limited by the Tcligious picjudices of neigbbonrs.(l) 
(/) Lastly, equally officacioua relief must not be obtainable by any other usual 
remedy except in ease of breach of trust.(2) In a recent case it was held that in 
deciding whether to grant a temporary injunction the Court should consider 
whether there was a substantial question pending decision as to the tights of 
the parties, and whether the nature of that question was such that it was proper 
that an injunction should meanwhile be granted and whether there would be a 
greater convenience in granting it.(3) 

With certain exceptions the aforementioned principles apply equally to 
perpetual as well as to temporary injunctions. These exceptions are that 
whereas upon an application for a temporary injunction the plaintiff is required 
merely to sliow a clear prinid facie case ; in order to obtain a grant of a perpetual 
injunction, the legal right must have been established as well as the. fact of its 
actual or threatened violation productive of serious damage.(4) In the case 
of alleged acquiescence a stronger case must, be made than would be a bar upon 
an interlocutory application. 

A mandatory injunction, that is, an order compelling a defendant to restore. 
t.liing.s to the condition in which they were at the tiiAe. when the plaintifi’s com¬ 
plaint was made, may be either temporary or ]xjrpc1ual, and, generally speaking, 
the principles regulat.ing its grant are those which are applicable to preventive 
injimc.tions, temporary or j>crpetual as the case may be.(5) It has, however, 
been doubted by om' of Ibe Judges in a recent raise, in the, Bombay High Court 
whether a mandator)'- injunction can in strictness he considered as a temporary 
injunction under this rule.(6) Prompt action is essential if a mandatory 
injunctiou is the desired remedy.(7) 

Practice as to issue of injunctions.— See notes to rr. 3, 4, post. 

Breach of injunction, —^As already stated an injunction has operation 
from the time it is pronounced. With whatever irregularities the proceedings 
may be affected, or however crroneonsly the Coiut may have acted in grant¬ 
ing the injunction, it must be obeyed until it is properly dissolved. In order 


(1) Bchari J)al v, Ghisa Lai, 24 A. 4119 
(1902). 

(2) Wooilroffe, 105. 

(3) Israil 1). Shamser Rahman, 41 C. 437 
(1913). Cf. Dwijenclra Narain Roy r. 
Pumandu Narain Roy, 11 C. L. J. 189 (1910); 
Walker v. Jones (1805), L. R. I. P. C. 50. 

(4) Ib., 130; Krishna Ayyan v. Vonoata- 
ohella MudaU, 7 M. H. C. R. 00, 71 (1872) j 
Akilandammal v. Venkataohella Mudali, 0 
M. H. C. R. 112, 110(1871). 

(6) Woodroffo, 110; see Kadarbhai v. 
Rohimbhai, 13 B. 674 (1889); Chandra Nath 
Pal V. Sree Gobind Chowdhuri, 6 C. W. N. 
308(1600); Jamnadae Shankarlal 0. Atmaram 
Harjivan,® B. 137, 139 (1877); Shamnuggar 
Jute Factory v. Bam Narain Chatterjee, 14 0. 
189,200 (1886); Maganlal v. Chhotalal, 26 B. 


136 (1901); Nandkishor Balgovanv. Bhagub- 
liai Pranvalabhdas, 8 B. 98 (1883 ); Navroji o. 
Dastur, 28 B. 20 (1903), and cnees in next 
note but one. 

(6) Basul Karim v. Pirubliai Amirbbai, 38 
B. 381 (1914). In this ease plaintiff had ob¬ 
tained pending suit a mandatory injunction 
eompelling defendant to remove a soreon 
blocking up an opening which plaintiff had 
made in his wall, and the High Court held 
that the grant of Buoluinjunotion was a 
material irregularity. Bat sec Woodroffe 
on Injunctions, 3Td od., pp. 188,189. 

(7) Qhanasham NUkant Nadkarni v. 
Moroba Bamohandia Fai, 18 B. 492 (1864) i 
Benode Coomaree Dossee v. Soudaminey 
Uoseeo, 16 G. 252 (1889); Haji Syed Maho¬ 
med V. Oalab Bsi, 20 A 346 (1868). 
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to see whether ^the operation of an injunction has been interfered with, regard 
must be had to the terms of the injunction itself. If it has been disobeyed 
theii proceedings in the matter of the contempt will lie against those in active* 
disobedience and those who abet them. The High Courts have all the powers 
of a Court of Equity in England for enforcing these decrees in personam. This 
jurisdiction has not been affected by the Codc.(l) It has been hold that a 
District Com-t is not a Court of Record, and as such has no inherent power 
to commit for contempt.(2) However this may be, the Code gives powers 
which according to the last cited case arc only excrciseable when the Court 
IS put in motion by a party who deems himself aggi'ieved. Sub-rule (3) has 
been remodelled. Sec Bombay decision, cited.(3) The Code, while providing 
a specific penalty for the breach of an injunction, does not provide that one of 
the penalties which result from infiingemcut is tliat any dealing with property 
the subject of an injunction contrary to its terms is illegal and void. The words 
of the rule are not to be read as providing for any other penalty than that which 
IS therein specially mentioued.(4) Sect. 188 of the Penal Code does not apply 
to an order made by way of injunction in a civil suit between party and party.(5) 

As an injunction opiates from the date of the order being made, a party 
may be committed for the disobedience of an order lietween the date it is made 
and the date of its issue, the reason being that if the rule were otherwise the party 
agamst whom the order was made would liavc all that time during which he 
might defeat it.(6) A party, therefore, who has notice of an order, is bound 
by It from the time it is pronounced, and any means of information whereby 
notice IS actually received is sufficient, it not being requisite that a defendant 
should be officially apprised of the injunction or be served with process in order 
to nrnder him liable for contempt.(7) 

In order to decide whether there has been an actual breach of the injunction. 

It IS important to observe the objects for which the relief was granted as well 
as the circumstances attending it. The violation of the spirit of an injunction, 
even though its strict letter may not have been disregarded, is a broach of the 
Com-t’s orders.(8) On the other hand, when the conduct complained of, although 
literally a breach of the injunction, is not so in spirit, and where defendants 
have acted in good faith and there is no evidence of any intention on their 
part to violate the order, they will be held guillless.(9) It is, however, no answer 
for a defendant to say that he has acted under advice.(10) Only the person 
against whom an injunction is issued may be committed for its breach, but a 
person who with knowledge of an injunction against a particular person, aids 


(1) Haasoribhoy r. Cowafiji Jehangir Jaasa- 
walia, 7 B. 1 (1881); NavivaLoo v. Narotam- 
das Candas, 7 B. 5 (i 882); H. H. Hollar v. 
Ashburucr, 14 B. 353, 359 (1890) ; Martin v. 
Lawrcnco, 4 C. 655 (1879). 

(2) Koroappa v. Saohi Dai, 26 M. 494 (1902). 

(3) Advocate Gonural, Bombay v. Ganj'i 
Akhai, 19 B. 152, 155 (1894). 

(4) Delhi & London Bank v. Ram Narain, 
9 A. 497, 499 (1887); Manohar Dos v. Ram 
Autar Pande, 25 A. 431 (1903). 


(5) In Tc Chandra Kunta Do, 6 C. 445 
(1880). 

(6) Woodroile, 74 ct noq. 

(7) Ib. 

(8) Grand Junction Canal Co. v. Dimos, 17 
Sim. 38. 

(9) Praaa v. Bailemont, 10 Green, 84 
(Amer.); Woodroffo, 78. 

(10) Pranjivandaa Harjivandaa v. Mayaram 
Samaldas, 1 Bom. H. C. R. 0. G. J. 148 
(1863). 
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and assists that person to conunit a breach of tJie injunction may himself be 
committed for contempt tliough not for breach of the injunction.(l) As regards 
permanent injunctions, they arc decrees, and are enforceable as such.(2) 

Appeal, Keview, Revision—^An appeal lies from an order under it. 1, 
2, t. See 0. XLllI. r. i (r). And it has been held that since an order under 
r. i means any order passed under r. 1, and since under that rule a Coui't has 
the power of refusing an injunction, an appeal lies against an order refusing 
an injunction.(3) It is essential to prove a wTong exercise of diseretion.(4) 
But in the under-mentioned cases (5) a second appeal wa.s held not to lie. 
It lias been held that no appeal lies from an order refusing to grant an injunc¬ 
tion williout notice.(6) A permanent injunction is appealable as a decree.(7) 
TJio Court ma}^ under sect. 115, revise an ordej’,(8) or under sect. 114, 
review.(9) Where on an application for the is,sue of a temporary iujunetion 
Ihc Court ordered the defendants to furuisji security, it was lield that this 
was not an order under r. 1 of this rule, and was not appealable under 0. XLTll. 
r. 1.(10) 

Damage or alienation, waste.—Sometimes ap injunction, whether tem¬ 
porary or perpetual, is the instrument by which the Court specifically enforces 
the obligation if arismg on contract, or specifically restrains the violation of 
those other obligations whieli are the subjects of the law of tort. In othei’ 
eases a temiiorary injunction is merely incident or ancillary to tlie general 
relief in this sense tJiat it seeks merely to preserve the stalus quu, enjoining intei'- 
fereiiee. peiide)de lile by waste, damage or alienation with the subject of litigation 
or the fraudulent disposition of his property by a party defendant to a suit. 
These t^\■o rules regulate, the grant of temporary injunctions, the latter relating 
to temporary iiijimetioiis in cases of contract or tort, the former relating to 
injunetiouB against interference with the subject of litigation liere spoken of as 
injuuetiuus 'pemlenle. lite. 

In the ease of injunctions in matters of contract and tort, it is not necessary 
to separately consider temporary and perpetual iujuiietions in eases of contract, 
for the kinds of eases, whel.hcr of contract or tort, in which an injunction, either 
lempui'iiry or perpetual, uuiy be grunted, do not differ from each other. II the 
case, as alleged, be such tliat at the hearing a perpetual injunction would not be 
granted, then clearly a temporary injunction ought not to be granted before the 
heai'ing; though, of eowse, it does not follow' that a temporary injunction 


(1) VVoudroflo, 7U. 

(2) 0. XJX. r. 32; Wowdrofft*, UC; 
iJliyobuu Mohuu Mutidai n. Nobiii Chuuder 
Bullub, 10 B. L. B. app. J2 (1872); Protap 
CliHuder Doss i'. Peary Chowdlirain, 8 C. 174 
(188J). 

(3) Hari Lai v. Pi-ayag Ram, 17 C. W. N. 
OUti; 18 C. L. J. 39 (1913); and see X^aclimi 
Xarain v. Ram Charan Das, 35 A. 425 (1013). 

(4) Umeeli Uliandra r. Kibarau Giutdi'a, 
19 U. L. J. 305 (1913). 

(5) Kuinchuudi'a t\ Juiuirdhau, 1 Rum. 


L. R. 138 (1902); Venkatapathi Naidu v. 
'I’irumalai Ghotti, 24 M. 447 (1901). 

(0) Luis V . Luia, 12 M. 18(5 (1888). 

(7) As to application for execution, Hec 
Badagupa v, Krishnamachai*], 12 M. 3(54 
(1889). 

(8) See last oaac; Goasain Money Purcu 
V . Gout Pershad Singh, 11 C. 146 (1884). 

(9) See Dhuronidbur Son t;. Agra Bank, 5 
U. 86 (1879). 

(10) Sito Mahton v. Cliriatian, 17 C. VV. M. 
318 (1912). 



TKMI'OBAEJf INJUNOTIOKS. 


1203 


BllUiT HCUUD, 

0. 39, r. 2. 

will be grauted before tbe hearing, in every case in which a perpetual injunction 
might fitly be granted at the hearing, for to justify a temporary injunction, 
not only must the case be such that an injunction is the appropriate relief, 
but there must be the further ingredient that, unless the defendant is at once 
restrained by injunction, irreparable injury or inconvenience may result to 
the plaintiff before the suit ean be decided upon its merits. 

In the limited class of oases which arc now to be considered, the injunetioiis 
are always from the nature of the case of a temporaiy character, and must thus 
be separately considered. * 

Injunctions may thus be roughly divided info (A) injunctions wheUier 
temporary or perpetual in cases of (a) contract or (b) tort (r. 2), and (B) temporary 
injunctions against (a) interference with the subjisit-matter of litigation, or (b) 
fraudulent disposition of property pending litigation (r. 1). 

The power given by r. 1, clause (a), is substantially the same as that long 
exercised by Englisli Courts of Equity. The object is to restrain the dolcndant 
front doing anything which may prevent the property remaining in daLu quu 
during tlic peiidtino)' of a suit, upon the principle that when the jrlaintiff seeks 
to recover property in sp<‘9ie. the defendant shall not be allowed to decide tlic 
question in his own favour by dealing or making aw'ay with the property, the 
right to whiejr is the question in dispute. So the Court, will restrain not only 
waste or damage, to the subject of litigation whether moveal)le or immoveable 
properf.y, but may also restrain the mere alienation of jiroperty whether move¬ 
able or immoveable. For in every case the plaintiff might be put to the expense 
of making the vendor a party to the. proceeding, and at all events his title, if he 
prevails in the action, may bo cmbarnissed by such new outstanding title under 
the transfer.(l) The Court, even though it acts on the doctrine of Us piiule/iis, 
will prevent, if possible, the necessity of proceeding on such a principle and will 
not in a proper case deprive a suitor of the more effective 2 )rotcctiun of an in¬ 
junction.(2) This clause deals with suits in which a claim is made for specific 
property in the hands of the defendants, and it is only in such .suits that any 
question can ari.se of wa,sto, damage or alienation. The object of the exerei.se 
of t]i(! jurisdiction is to secure the safely of that specific propeity which Is in 
dispute in the .suit pending the litigation, as also aMits close to secure that any 
decree which nuty be made with reference thereto shall not prove, uufructuou,s.(3) 

The power, however, of issuing an injunction jKiulenie Hlc. ought to be 
most cautiously exercised. It i.s only in cases where proporl.y, which it i,s 
essential sliould be kept in its existing condition during the pendency of the, 
suit, is in danger of being destroyed, damaged, or put beyond the power of 
the Court, that, the latter ought to interfere so as to restrain persons wlio nuiy 
turn out in the nusl event of the litigation to be the actual owners of the property 
from proper eujoyiiient and possession of it.(4) 


(1) Soo Collett’s Speoific Pcrforiuauco, 2U5~ 
273 ; Story, £q. Jur., 900-908, 20(1 English 
Edition. 

(2) Hood V . Aston, 1 Russ. 412, one of the 
large number of eases dealing with Injunc¬ 
tions rostraining the aogotiatioa of negotiable 


instruments and the transfer of stock, seuuri* 
tic» and other like indicia of property. 

(3) Goluok Chunder Qooho v. Mohim 
Chunder Qhoso, 13 W. R. 95, 96 (1870). 

(4) Mun Moiiiueo Eossee v, Xebamoyee 

13 W. R. 00 (1870), per Phoar, J. 
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Immovettblfi property should always, if possible, be retained in statu quo, 
until the suit which is to determine the title to it shall have been deoided.(l) 

The restraint imposed need not necessarily be absolute, but should be 
such as tlie circumstances require. So where the subject-matter of the injunc¬ 
tion comprised mortgage-bonds and Government promissory notes the order 
of injunction, while prohibiting any alienation of or dealing with the bonds or 
notes by the defendant, permitted him to sue upon the mortgage-bond and 
take steps to realize the amount covered thereby, and ordered the money when 
realized to be kept in Court, until the disposal of the suit; and as regards the 
promissory notes permitted him to draw the interest as it fell due from time to 
time.(2) 

In granting a temporary injunction restraining the alienation of property, 
tJie subject of suit, the Court will, as in the case of other injunctions, first see 
that there is a honafide contention between the parties, and then on which side, 
in the event of obtaining a successful result to the suit, will be the balance of 
inconvenience (3) if the injunction do not issue, bearhig in mind the principle 
(already alluded to) of retaining immoveable, property in statu quo.(i) 

The wrongful sale of property in execution of a' decree is only one form of 
alienation which may bo restrained yetuknie lite.(b) Even a judicial sale, if 
wrongful, will be restraint^ upon principles and cireuniatances which arc hereafter 
dealt, with. 

In order to obtain an injunction under the rule there must be, {a) a suit 
in which the injunction may be granted,{()) and (6) the threatened danger of 
waste, damage, or alienation must be alleged and proved; {7) (c) in respect of 
property wliicJi is in dispute in that Buit.(8) 

“Wrongfully sold in execution.” -Tiiis is one of several forms of iu- 
junetiou in restrahit of judicial proceeding,s.(S)) Prior to the Specific Kelief 
Act the High Court restrained by injunction proceedings to be instituteil and 
pending ; as also proceedings not instituted but threatened, and prohibited the 
e.'cecution of decrees whicli liad been or might be obtained.(10) 'The matter is 
now a,s regards permanent injunctioife governed by the Specific Kelief Act and 
as regards temporary injunctions in part by the Code. An opinion has been 
e.vpressed that tcmporary^injunctions arc limited to matters mentioned in 
sects. 41)2 and 493 (now' rr. 1 and 2) of the Code. And on this gi’ound the Court 
refused an iutcuhK'.utory injunction rostrainbig the defendant prooeedhig with a 
suit filed by the defendant against the plaintiff in the Small Cause Court until 
the hearing of a suit in llie High Court in which an application for an injunction 
was made.(ll) But this case has been dissented from.(12) It seems anomalous 


(1) Gomoa t>. Carter, 1 Ind. Jur., N. S. 411 (7) Ib.; ProsunnoMoyeeDoaaoo u, Wooma 

(IStltl). Moyoo Doasoe, 14 W. B. 409 (1870). 

(2) Cbandidat Jba v. Pudmanuud Singh (8) R. 1, vide poet; Guluck Chunder Qoobo 

Bahadur, 22 C. 469, 467 (1895). v. Mohim Chunder Ghose, 13 W. B., 95, 96 

(3) Goluuk Chunder Guohu v. Mohim (1870). 

Chunder Ghoso, 13 W. B. 96, 96 (1870). (9) See Woodroffe, 162 el eeq, 

f4) Gomes v. Carter, 1 Ind. Jur. j N. S., (10) Ib., 164, 

41) (1866), j>er Phoor, J. (11) Jairamdus v, Zamonlal, 27 B. 367 

(6) CollotCs op, cil, 266. (1903). 

(6) It. 1. (12) Hart v. Grosser, 9 C. W.H. 718 (1900)i 
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lint a perpetual injuiietion may be frmnted, but not an interJoeiitoi'y one, 
where to refuse it may be to make tJie proposed decree unfriuduous. An in¬ 
junction in respect of civil judicial proceedings maj, have reference to an action 
or to proceedings taken in execution of a decree obtained therein. R. 1 deals 
with the particular case of wrongful sale in execution, a provision which was not 
contained in the Oode of 1859. Sect. 66 of the Specific, Relief Act was not 
intended to and does not affect temporary injunctions applied for under seel,. 
492 (now r. 1) against the wrongful sale of propcrt.y in execution of a decree. 
Therefore a subordinate Court may issue an injunction re.straining proeecdings 
in execution pending before a .superior Court.(l) 

The law does not say that, a property is, or is about, to be wrongfull},' sold, 
but that it is in danger of being wrongfully sold,(2) Those. word,s arc wide 
enough to include,(.3) and the .section is, in fact, moat commonly applicable to 
claims in execution made under 0. XXL r. 68. If a claimant under that nile, 
whose claim has lieen disallowed, institutes a regular suit against the decree- 
holder, tlie Court has power to grant an injunction staying the sale pending 
the decision of the .suit.(4) ^ And the Code having been amended so as to admit 
of the grant of an interlocutory injunction in such a case, the procedure indicated 
by the rule should be followed, and a side should, in ease of applications by third 
parties, be restrained by injunction in the suit brnuglit to try the title, and not 
by the order of the Court executing the decree.(6) And in the execution of a 
decree ordering the sale of property, it is not competent for a Court to refuse 
to sell it because a stranger who is in possession of such property impeaches the 
decree; the course open to him if lie wishes a stay of execution being to file 
a suit and obtain an injunction for that purpose.(6) But though where property 
is in danger of wrongful sale the Court may issue an injunction restraining the 
defendant from enforcing his decree against the property, yet when the Court 
di.smhsps the suit in which the injunction is .sought and has been granled, it ha.s 
no right to further restrain the defendant from executing upon the more po.ssi- 
liiiity of the Appellate Court rcvensiiig its decree. Once the .suit is dismissed 
the Court has, in point of law, no power at all to deni with the proceedings in the. 
suit in which execution has issued.(7) Upon tlie dismissal of a suit for an 
injunction restraining the sale, the Appellate Court may issue a temporary 
injunction restraining the decree-holder from proceeding with execution pending 
the appeal; (8) and the application may be granted subject to the terms of the 


Bast Bolinry Bey „. Bhowani Churn Bhose, 
34 C. 97 (1906), where it was also pointed out 
that the High Court has a general Equity 
jurisdietion iudopeiiJent of the Code. 

(1) Amir Dulhin v. Administrator General 
of Bengal, 23 C. 361 (1895). 

(2) Brojendra Kumar Bai Chowdhury v. 
Bup LaU Bass, 12 C. 61,6, 617, 618 (1880) ; 
ace Fuikumor v. Ghanshyam Misra, 31 C. 611 
(1903), and os to an injunction being oonso- 
quential relief as lield in the latter ease,.see 
Kunj Bchori v. Keshav Ball, 28 B. 567 
(1904). 

(3) Brojendra Kumar Bai Chowdliury o. 


Bup LaU Bass, 12 C. 516 (1888). 

( 4 ) Ib.; Abdullah v, Banke Lnl, P. B., 33 
A. 79 (1910). 

(6) Ib.; a case whieh clearly emphasizes 
the difference between the former and the 
present law, 

(6) Purshottom Vithal v, Purshottom 
Iswar, 8 B. 632 (1884). 

(7) Gossain Money Puree v. Gour Pershad 
Singhjll 0.140(1884); referred to in Yamin- 
ud-DowIah V. Ahmod Ali Kh.an, 21 C. 601 
(1804). 

(8) Kirpa Bayal v. Bani Kishori, 10 A. 80 
(1887). 



1206 THE CODE OF OlVIIi PROCEDURE. Eibst Sonun 

0. ^r. 2. 

applicant Rivin" kiicIi nccnrily as the Court thinks fit.(l) This decision has, 
liowevor, recently been dissented from, the Court liolding that in a case like 
this it was impossible to say that the property was in danger of being wrongfully 
sold : that sect. 492 of the last Code required that it must be “ proved ” that 
the properly was in such danger, and that to hold in such an application this 
was j)roved would be to decide an appeal which w'as not before the Court.(2) 
It is submitted that the question is rather one of fact than of law, though no 
doubt dealing with the matter as one of fivet the decree appealed from would, 
unless it was clearly erroneous, prove a serious obstacle to the grant of an in¬ 
junction. The Code directs that ordinarily before granting an injunction notice, 
of the application .should l)e given to the opposite party.(3) Where a Court 
made an 07'de,r granting a temporary injunction without directing notice of the 
aj)plication for an injunction to be. issued to the other side, and its order directing 
stay of sale of property in execution was passed ex paric without the other side, 
being given an opportunity to show eause, it was held that the order was 
irregular.(4) The application should be iiiade without unnecessary delay,(6) 
and should on the face of it di.sclosc a sufficient gj'ound to warrant an older 
being made as prayed.(6) The, meaning of the word “ xoroneifully" may, in 
certain cases, be open to dnubt..(7) It is, howevi'r, clear that the jiroperty 
i.s not in danger of being wrongfully sold, when the plaintiff has no title to or 
intiTcst in it, or if lie has an alleged interest, when such intere,st is not the subject 
of sale in execution.(8) So where anoftstral property was attached in execution 
of a decree and a son of the. judgment-debtor instituted a suit to establi.sh his 
right to the property and made an application for a temporary injunction 
directing stay of sale pending the decision of the, suit, it was held that, inasmuch 
as what was advertised to be sold was the right and interest of the, plaintiff's 
father in the property, it could not be said that the property was being wrong¬ 
fully sold in execution of a decree, and the, temporary injunction ought not to 
have, been granted.(9) It has been .said t.liat in interpreting this portion of the. 
Code a .fudge cannot, bo too careful as to the mode in which he permits the, 
machinery of the Courts to bo used for tbe puqiose of enabling a plaintiff in 
one suit to delay a decree-holder in another from iditaining the fruit of his judg¬ 
ment by executing his decree in ordinary course against the property of his 
judgment-debtor. At the same, time, it is, of course, most desirable to guard, 
as far as possible, against a multiplicity of suits, which was one of the objects 
the Legislature had in view in enacting tlic provision in its present shape. The 
Courts will, therefore, amongst other tilings, consider whether the refusal to 
grant the application for an injunction will result in further litigation, and whether 
any practical injury will result to any one if the injunction be allowed.(10) It ha.s 


(1) Kirjia Dayal r. Rani Kishnri, 10 A, 80 
(1887). 

(2) In re Ohamlo Ribi, 20 A, St] (1904). 

(3) R. 3. 

(4) Amolak Ram r. Sahib Singh, 7 A. fiOO 
(1885). 

(6) Ib„ 552. 

(0) lb. 


(7) Kirpa Dayal c. R«ni Kishoii, 10 A. 80, 
82 (1887), Soe In re Chando Bilii, 20 A. 311 
(1904), aupra. 

(8) Amolak Ram v. Sahib Singh, 7 A. 650 
(1885). 

(9) Ib. 

(10) Per Straight, .T., in Kirpa Dayal », 
RaniKishori, 10 A, 80, 82 (i887). 
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hflfsn liftld by iho Alluhabad Higli Ooiirl (ha(. tlin Ifivm “(IpcnM',,'’ as iisrd in llio 
docs not inoludf. tlio dci’rcc of a Court of Tfovcimc, and (hat tiiercforc 
an iipplioiiiiou for stay of sale in execution of a di'cree of a Court of Hev'cniie 
in u suit under sect, 9,‘f of Act XII. of 1881 cannot be. en(<‘r(iiined by a Civil 
Coui't.(2) 

Fraudulent disposition of property.— This provision differ.s from that 
enacted by clause (a), in that the property dealt vvith by the injunetiou is not 
the property in dispute in the auit^ namely, that to whieh both yiartie.s lay elaim 
and the title to which has to be decided, but is property whether movtulhli' or 
immoveabh'.P) the tiths to whieh is admittedly in the defendant, and, therefore, 
not in dispute in the suit. It presupposes a general intention on the part of 
the defendant to defeat and defraud his creditors and jiermite of an injunction 
analogous to the remedy of attachment before judgirumt.fl) The ordinary 
rule. i.s that, pending a suit to enfore/C a general claim against, a person there 
cannot bo an injune.tion to rest,rain him from parting or dealing with his property, 
not being property sjiee.ifieally in dispute, in the suit.{5) When, howevin, such 
intended parting and dealing with property is not done, in the hand jidc exercise 
of ownership, but with an intent to defraud ])ersons, who, being e,Te,di1.or.s of 
the owner, have, or might have, the right to resort to such jiropevty in satis- 
lacf ion of tin ir idaini, there arises in their behalf an equity to rest.rain such 
tlire.atime.d dealing with the property even a.s agaiitst its legal owner. Both an 
al l.iielunont nndoT 0. XXXVIIf. r. fi and an injunntion under t.hi.s clause have 
as thf'ir suhjcct-maticr not the pro|)ert.y in suit, but t lii^ }>roperty of tin' defen¬ 
dant ; therefore applications under these jirovisions an' clearly distinguisliable 
from an ap])lication for an injunction under clau.se (a) again.st the waste, damages 
and alienation of |n'o])crty wbieli is in dispute in the suit. And as appliest.ions 
under l.iiat. Order an<l clause (h) are both di.stinguisbabh' from an !ip]>licat.i(m 
under i laiLsi' («,), so also, applications under l.liat Order and (danse {!>) TeSjiect ively, 
an! (d(!arly distinguisliabh! from each other. 0. XXXVIII. r. (i is aiiydie.ible 
only t.o cases wIi<‘Te, it is probable that the defeiidaid. is about, io niahe away 
wit.h bis property .so as to mahe it impossible for the plaintiff t.o execute any 
])o,ssible d<!<!n'e, against him, and empowers t.lie Court in sne.li a ease to make, 
an order calling nyion the defendant for security and, in default thcTcof, to 
attafdi t.lic property. It has no application when; l.be property is the property 
in nuit, wliiidi must, if necessary, be followed under the provisions of r. 1, clause [a). 
'J'he lat.ter provision appHe,s to a cose where it is shown to the satisfaction of 
the Court that th<‘ defendant in posse.ssion is likely to damage and make, away 
with any pmiicrty in dispute in the, suit, and empower.s the Court in such a 
case to issue an injunction to the, defendant to refrain from the particular act 
complained of.(G) But though 0. XXXVIII. r. 6 and r. 1, clause (6), of this 
Order have both thi:; in common, that the property to be dealt with by the Court 
is not that in dispute, in the suit, the following important differences exist between 


(1) S. 2. 

(2) Onkar Singh e. Bhtib Singh, l(i A. 49B 
(1894). 

(3) Collott, op. oil. 20fl. 

(4) See Robinson v. Pickoring, Ifi Ch. I), 


fi06. 

(5) Sishamber Sahai v. Siikhder, IB A. 
188, 187 (1897). 

(6) Joynarain Gwiree e. Shibpersad Geeree, 
0 W. B., Misc., 1 (1800). 
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these previsions. In the first place, the property is actually attached in the 
one case, while in the other f.hc property is left in the owner’s hands, subject only 
to the prohibition enjoined by the injunction. Secondly, the provisions as to 
attachment are generally limited to jjroperty sufficient to satisfy the decree 
which may be pa.ssed in the suits in which the application for attachment is 
made. 'J'hirdly, questions have arisen as to the possibility of attachment where 
the property is beyond the jurisdiction of the Court in which the. suit is pending; (1) 
whereas an injunction, in so far as its action is in pmomm, is not so limited. 
Ijastly, any privab; alienation made subsequent I .0 attachment is null and void; 
buf. such is not the ease with alienations made Rub.sequent to the issue of an 
injunef ion either under clause [a) or (6) of the first rule.(2) 

“Breach of contract,”—See Woodrofle on Injunctions, C!h. VI., where 
tlie Rubj('ct is fully considered. Whether or not there has been a brea(!h of 
contract in any particular case dejx-nds on the facts of that case, and the sub¬ 
stantive law governing it. The ordinary remedy for such breach is damages. 
Extraordinary reraedu's arc specific performanee, rescission, cancellation, 
receiver and injunction. With this last relief in its temporary form, the Order 
alone deals. The Court will interfere, by injunction, to prevent the, viohation 
of (:ontr.ac,ts, and to compel part.ies to perform their covenants and agi’eemejits 
by injunction, temporary or perptitual, mandatory or othcrwi.se. Certain 
common condifions are essential to the grant of this relief, viz. (o) the Court 
mu.Ht be one of competent jurisdiction (3) to grant the. relief prayed, (&) the 
agreement must constitute a contracl.[i) (c) such contract must not be one the 
performance of which would not be specifically enforced,(6) for injunctions 
respecting contracts must be governed by rules relating to specific perform¬ 
ance.(G) Where an agreement is of an affirmative character, the remedy lies 
in specific performance, and an injunction may also be granted both for the 
enforcement of negative terms, if any, and also in aid of and ancillary to the 
relief sought by way of specific performance of the contract.- If, however, 
an agreement, though of an affirmative character, is such that the Court would 
not specifically enforce it, no injunction will bo issued to prevent the breach 
thereof,(7) except in certain oases of negative agreements coupled with affirmative 


(1) Sf'O notofl to ruloa dealing with attach¬ 
ment before judgment. 

(2) Dolhi & London Bank v. Ram Xaram, 
9 A. 497,490 (1887). [In this caao the Lower 
0«nirt issued an injunction under s, 492, cl. ( 6 ), 
but the facts proved do not appear to havo 
warranted the order. 1 ’ho clause requires 
not only proof of attempWd alienation, but of 
intent to defraud. The High Court appears 
to have considered that the injunction was 
not legally issued, but disposed of the case 
u])on another point; foil, in Manohar Das v. 
Ram Autar Pande, 25 A. 431 (1903).] 

(3) Woodroflfe. 190-191. 

(4) Ib., 191-194. So no injunction can bo 
granted in ros}>ect of a void agreement: 


Bhikaji Sahaye v. Bapu Sayor, 1 B. 650 
(1877). In the case of voidable agreements an 
injunction may be granted when the person 
at whose instance the contract is voidable has 
elected to ratify it, provided that ratification 
is not (os in the case of a minor) impossible. 

( 6 ) Woodroffe, 196. 

(0) Sec Act I. of 1877, as. 64, 66 (/); 
Joyce’s Doctrines, 204f As to contracts 
which cannot bo specifioally enforced, sec 
s. 21, Act I, of 1877; Woodroffe, 196; for 
whom oontracte may bo specifically en¬ 
forced, ib. 237 ; against whom coutracts 
may be so enforcc<^ ib. 241. 

(7) Act. I, of 1877, R. 50. ol. (i). 
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agreements not specifically cnforceable.(l) ((Z) The grant of ust not 

affect the operation of the Indian Registration Act.(2) 

Particular principles are applicable in certain particular cases of contract 
or transfer of property: such as injunctions between partners; (3) against 
•companies; (i) clubs, societies, castes ;(0) between mortgagor and mort¬ 
gagee : (6) lessor and lessee; (7) in cases of trust or other fiduciary relations; (8) 
against executors and administrators; (9) and against corporations.(lO) 

“ Or other injury.”—That <a, any legal injury other than that arising 
from breach of (contract, as in the case of obligations arising from transfer of 
property or truBt,(l]) or in cases of to''t.(12) As aii injunction will only be granted 
to prevent the breach of an obligation that is duly enforceable by law, there 
must be in the first place a legal right and an invasion or threatened invasion 
of ihat right. This is a question which must be decided according to the particular 
facts of the case, and the substantive law of torts governing those facta. 'While 
it is not necessary in this or in any other case that actual injury should have 
been suffered, the Court should be satisfied that the apprehended injury rvill 
be either continuous or frequently rep'ated or serious.(13) In particular, an 
injunction will not In' granted to prevent, on the ground of nuisance, an act of 
which it is not reasonably clear that It will be. a nuisance.(14) The a])plicant 
must hav<' a personal interest in the matter; (l.b) and be must not have aequicsoed 
in the wrong complained of.(lG) The conduct of the applicant and bis agent 
will be considered,(17) and an injunction will not be granted when equally 
efficacious relief can otherwise be obtained, except in case of breach of trust.(18)- 
The balance of convenience will be considered,(19) and in the exercise of the 
wide discretion with which the Court is vested the whole of the. chcumstane.cs of 
the particular ca,se,.(20) Injunctions have lioon gi’anted incases of defamation, 
malicious words, and slander of title: (21) against trespa,s.s and waste ; (22) 
against nuisances; (23) such as those in respect of air, light, waf er, support, way; 
against infringement of copyright, trademarks and patcnts,(24) and any other 
wrongful act, whatever may l>e its nature.(25) This is now made (dear, though 
it ought not to have been ever doubtful,{26) by the addition of the woi'ds “ of 
any hind.” 


(1) Act [.of 1877,B. .77. Astoaflirmativeand 
negative covenants, sec Woodroffe, 209 -224. 

(2) Act 1. of 1877, s. - 1 , cl. (c); Woodroffe, 
204-209. 

(3) Woodroffe, 24.3-247. 

(4) Jb., 24.3-2.70, 

(.7) Ib.. 2.71-200. 

( 0 ) Ib., 277-259. 

(7) Ib., 201. 

( 8 ) Ib., 202-271. 

(9) Ib., 209. 

(10) Ib., 271-275. 

(11) Ib., Ch. VI. 

(12) Ib., Ch. VII. 

(13) Ib., 283; ob to threatened but in- 
complete acta, see Bindu Basini (ihowdhrani 
V, Jahnab Chowdhrani, 24 G. 260 (1896). 


(14) Act 1. of 1877, B. 50, el. (»). 

(15) Ib., s. 50, cl. (/■■). 

(16) Ib., cl. (/). 

(17) Ib.. el. (;■). 

(18) Ib., cl. (i). 

(19) Seo Clerk and Lindaell, 'l'ort.«, 081. 

(20) Woodroffe, Ch. VII., p. 287; Act I 
of 1877, s. 54. 

(21) lb., Ch. VlII. 

(32) Ib., Oh. IX. 

(23) Ib., Ch. X. 

(24) Ib., Ch. XI. 

(26) Ib., f'h. XH. 

(20) The decision in Darab Kuar v. Gumti 
Kuar, 22 A. 449 (1900), that the section docs 
not apply to cases of injury in tort and ae.ts 
of trespass, is clearly erroneous. 
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3. Tho ('ourt shall in all cases, except where it appeals 

„, ... that the ohiect of sianting the ininnction 

Before granting m- i r . i i, ..i i i i r 

Junction Court to direct would be defeated by the delay, bet ore 

notice to opposite party, granting an injunction, dii ect notice of the 
application foi' the same to he given to the opposite party. 


4. Any order for an injunction may be discharged, or 
injunoUon varied, or set aside by the Court, on applica- 


Order for 
may be discharged, varied 
or set aside. 


tion made thereto by any paity dissatisfied 
with sucli order. 


Practice. Notice. —^The present Orfler contains the practice as regards 
temporary injunctions. Tho. practice as regards perpetual injunction.s is the 
saiiie. as that whicli governs tlio malting of decrees generally.(1) InjunctiouB 
are gr,anted upon suit, and should as a rule, he sjiecifieally prayed for when the 
obtaining of tlii.s form of relief is a substantial objeehof th(‘ action. In urgent 
oa,scB application for an injimclion may lie made ex parle without notice and 
before or after appearance. As, however, enacted by r. 3, notice .a,s a general 
rule must be glvim to the opposite party. The. power to issue an ex jMirte. in- 
jimctiim no douhf. exists, hut the greatest care should be employed in its exercise, 
and only in ca.ses where considerable mischief might ensue if the. issue of the. 
jiroeess were delayed until notice was given.(2) If the (Jourt be of opinion, upon 
an applic.ation ex parte, that the ca.se is not so urgent as to require its immediale 
interference, it will either grant a rule nisi or order notice, of the application 
to be served on the defendant. WlicJe an injunction is granted without notice 
the.party aggrieved may apply either to have it discharged under r. 4 or ln' 
may appeal; (.3) though the former apj)enrs to he the more, proper course. No 
appe.al lies from an order refusing to issue an injunction without notice lo 
the ojipositc partv.(4) In other than lu'gent cases application is generally 
made by mot ion lor a rule nisi or upon notice before or afier app<'aranee of the 
di'fendant. 

Instead of issuing an injunction in the first instance the Court may gi'ant 
an interim order,(ri) which is really an order in the nature of an injunction granted 
whim Ihe plain! iff, not showing quite a case for an ex parte injunelion without 
more, shows a ease for giving short notice of motion for an injunction and for 
protection in the meantime. 

An irtlcrim order and a rule nisi may he, and ordinal ily are, granted at the 
same, time, In the. case of every application it must be proved either (as is 


(1) WoodrofFf, 129 et seq. 

(2) lb,, T30 ; Hari v. Secretary of State, 27 
424, 4.'>1 (1903 ); Freeman v. MoArthur, 2 

'I’ayl. & Bell, 10, 26 (1S6I); see Sohochurry 
Dossee v. Hurroe Kisto Roy, 2 Bouln, 62 
(1869); Amalak Ram v. Sahib Singh, 7 A. 
630 (1886). 

■(2)' ^iiialak Ram v, Saliib Singh, 7 A. 660, 


662 (1885). 

(4) Lilia r. Lin’s, 12 M. 180 (1888). 

(5) By which tho defendant is restrained 
until after a particular day named, liberty 
being given to tho plaintiff to serve notice of 
motion for an injunction for tho day l>c.foro 
such day. 
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usually tbe case) by affidavit, or otlierwiiic, thal sufficient giounds exist for the 
grant of tbe relief claimed.(1) The defendant’s adini.ssion may, of coui w, be 
sufficient.(2) Particular care must be talcen to state all material facts fully 
and fairly in applications for an cx parte injunction,(3) such a,s injury,(4) defen¬ 
dant’s intention to waste, damage, alienate, or to commit, .some other threatened 
injury,(.5) 

If sufficient piimd facie evidence is given the. Court may either grant, an 
injunction absolutely or as provj^led for in r. 2 on terms. It may require the 
plaint.iff or defendant t.o enh’X into terms as a eondition of withholding an injunc¬ 
tion. The most usual undertaking is to require a plaintiJT as a condition of the 
Court’s iTiterfcrence in hi.s favour to abide by any order which it may make 
as to damages.(6) The undertaking is ordinarily given by Counsel or pleader 
on behalf of the party for whom he appears, or by the party ap))i‘aring in person, 
and fornns part of the order of injunction. 

In some cases the motion for a temporary injunction i.s treated as a trial 
of the action, and the hearing of the cause is not proceeded with, the injunction 
being by emusent made perpetual on the motion. .In cases, however, where 
relief, additional t.o that by injunction, is sought, such a course, is not feasible, 
and the t.rial jirooecds, when upon judgment the injunction is niad<' permanent 
or dissolved. If upon judgment the action is diEmis.sed, any injunction which 
may have been granted goes as a matter of course. Ai! injunction whicb has 
Ijeen gi-antcd u))i)n an interlocutory application is superseded by the judgment 
in t.lie action. If it i.s intended that it should remain in force it must be e.vprcs.sly 
continued. 

Discharge, Variance and Dissolntion. Amarkcd fe.ature of temporary 
injimctions, as distinguislied from those wliicli arc final or perpetual, i.s t.liat. 
the former are liable to be dis.solved on. notice, upon sufficient cause, shown at 
any si,age of the proceeding.s after, or perhaps even before, the coming in of the, 
answer.(7) The aiqilication should be made on motion at any time before the 
hearing of the cause in whieli it- was granted ; (8) and before ilie (Vuirt hy which 


(1) Japjoran Nanabfmi v. Hhriiihar 
Balkrjsbfia Naparkar, 2 V*. 25(> (]H77). 

( 2 ) Cb luck (Ihundc’* Cbmho v. Mohim 
Chimdcr (Jliosi', Kt W. 11. 05 (1870); Appaji 
Paiil r. Apa, 2(> B. 735 (1902); or it may go 
a long way to romndy dofocte in the plaint: 
Knnj Bfthari Koshav Lall, 28 B. 507, 572 
(1004). 

(3) Fruouian v. U-' Xitbiir, 2 I'ayl. Boll, 
10,25; Joyce, Inj., 1203. 

(4) Woodroffe, 137 ; SpcBing, §§ 901, 993; 
High, Inj., 8 . 158; but see Kunj Behari v . 
Keshav LalJ, 28 B. 507, 572 (1904), against 
too strict construction oE MofusBil pleadings. 

(5) Woodroflo, ib.; Chabildas Lallubhaii;. 
Municipal Commissioner of Bombay, 8 
B. H. C. R., 85 (1871) j Proflunno Moyoo 
Dossep V. Wooina Moyee Do.ssnc, 14 W. R. 


409 (J870); Roy Luchmijnit Singh v. 
SefTotary of State, 11 R. L. R, app. 27, 28 
(1873); (Jhandidat Jha u. Pndmanund Singh 
Bahadur,22 0.45!),4GG (1805); Morani>.B-iver 
tStoam Navigation Co., 14 B. B, R. 352 (1875). 

( 6 ) See as U) injunctions on terms, .Aniint- 
natu Dcy v. Mackintosh, G B. L. R. 571, 674 
(1871); Moran v. River Steam Navigation 
Ck).. 14B.L.B. 352,361,360 (1875); Ratanjo 
Hormasjo Bottlowalla i’. Edaljo Hormasjo 
Bottiewalla, 8 B. H. C. 11. 181, 184 (1871); 
(JhandraNath Pal v. Sreo Cobind CTiowdhury, 
0 C. W. N. 308 (l.WO): Madras Railway Co. 
V. Rust, 14 M. 18, 22 (1800); Kripa Bayal v. 
Rani Kishori, 10 A. 80, 83 (1887). 

(7) Woodroffe, 142. 

(8) Joyce, Inj., 1265; Freeman v . 
McArthur, 2 Tayl. A Bell, 25 (1851); Sm. 
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i!jp iiijunctioii was gi'anipd,(l) unless the eaiiae lia.s lM>on transferred, when the 
application 7uay be tnade to that Court to wliieh the cause has become attached. 
The same rules of jileading and evidence apply both to applications for the. grant 
and dissolution of injunctions. The injunction will either be continued or 
dissolved according to the merits as disclosed by the pleadings and the pre- 
ponderatiee of the evidence. 

If iui injunction obtained ex farle is .set aside on the ground of conceal- 
inent of Jiiaterial fact.s,(2) or an injunction gi'apted on notice is sc't aside as having 
been issued on insufficient grounds,(3) the plaintiff may apply again if he can 
make out a sufficient ca.se. 

An appeal lies under 0. XiiTII. r. 1 (r) from an order under this rule, the. 
a|>peal not being limited to an alfirniative but. including also a negative 
order.(4) 

Compensation for issue of injunction.—This in the last, Code was 
ih'alt with ill sect. -IttT, which is now incorporated in sect. 9.b, which st‘e. 

5. All iiijiiTiction directed to a corporation i.s binding not 
Injunction to corpora- only on the corporation itself, lint also on 
tion Wniiing on its offleers. ji|| jiienihers and officers of the corporation 
whose personal action it seeks to restrain. 


Interlocuhrnj Orders. 

6 . The Court may, on the application of any party to a 
Powpr to onier interim suit, order the sale, by any person named in 
such order, and in such manner and on such 
terms as it thinks fit, of any moveable property,- being the 
suhjeot-maWer of such suit, or attached before jvdgmmt in such 
melt, which is subject to speedy and natural decay, or which for 
nmj other just and sitffcient cause it way he desirable to have sold 
at ome. 

Sale of perishable articles, —The benefit, of the provisions of sect. 498 
of the last Code should plainly be claimable in the case, of attachment before 
judgment,'and the .section has acc-ordinglj’' been so amended. Words have 
been added so as to empower the Court to order a .sale of secmitics where, the 
.stab; of the market requires such a course. 


Sohochurry Dooseo c. Hurreo Kisto Roy, 2 
Uoulnois’ Rep., 02 (18,00); Kerr, Inj., 031. 

(1) Woodroffo, 142. 

(2) Fetch V. Rockfort, 18 L. J. Ch. 458; 
I'Veeman c, McArthur, 2 TayL & Bell, 20 

uar>i). 

-^^jivan ShridhoT 2 B. 266, 266 


(1877); Spoiling, Extraordinary Belief, s. 
1047. 

(4) Zabada Jan v. Muhammad Taiab, 15 
A. 8 (1802); Hari Lai v. Frayag Bam, 17 
C. W. N. 990 (1013); Ijichmi Narain v. Ram 
Charan Das, 36 A. 425 (1913). 
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Detention, preserva¬ 
tion, inspection, etc., of 
subject-matter of suit. 


(1) The Court may, oii the application of any party to 
a suit, and on such terms as it thinks fit,— 

(a) make an oixler for the detention, 
preservation or inspection of any 
property which is the subject-wtoiter of sucdi suit, or 
as to which any question may arise therein; 

(b) for all or any of the purposes aforesaid authorize any 

person to enter jipon or into any land or building in 
the possession of any other party to such suit; and 

(c) for all or any of the purposes aforesaid authorize any 

samples to be taken, or any observation to be made 
or experiment to be tried, which may seem necessary 
or expedient for the purpose of obtaining full infor¬ 
mation or evidence. 

(2) The provisions as to execution of jirocess shall ap])Jy, 
vmtatis mutandis, to^iersons authorized to enter undei' this ride. 


“Application.” —Tlii^ appEcalion can only be lUiide alter .simimons has 
been served, and niter reasonable, notice of the intention to ajiply for the order 
has been given in ivriting to the defondant.(l) See next rule. 

Inspection. —'I'he principle upon which the right of inspection is justified 
is that wherever in respect of the property of an individual a right accrues to 
another which cannot be measured without inspection of t he subject, or jnoperty, 
tlie Court is competent to compel the proprietor to permit sucli inspection as 
indisjiensalde. for administering justicc.(2) Under this rule the Court lias juris¬ 
diction to make an order for preparation of an inventory.(3) 

Detention, etc. —An order for investment is not an order for eletentiun, 
custody or prcjicrvation under tliis rule.{4) 

“ Subject-matter of such suit." —^'Thc W'ords of the English rule, “ ur 
11.1 to which airy question may arise therein,” were originally omitted beoanw! it 
wa.s thought that the words marginally noted w'erc sufficiently coniprcheusive 
to cover all matters iji issue in llie .suit; (5) but they have now been inserted. 


8 . (1) An application by the plaintiff for an ojdcr under 
Application for such fule (! or rule 7 may be made after notice 
orders to be after notice. to the defendant at any time after institu¬ 
tion of the suit. 

(2) An application by the defendant for a like order may 
be made after notice to the plaintiff at any time after aqypearatxe. 


(1) Songotha v. Ramasami, 7 M. 241 (3) Amjad v. AH Hnssain, 15 C. W. N. 

(1883). 363 (1910). 

(2) Dhoroney Dhur Ghoeo v. Badlia (4) Ib. 

Gobind Kur, 2 C. 117, at pp. 121, 122 (6) DoraisingUam v. Vyravan, 24 M. L. J. 

(1896). 404 (1913). 
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9. Wlisre land paying revenue to trovernnient, or a tcnui’c 

When party may he put Subject-mattcr ol a Suit, 

in inundate possession it the party in possession of sucJi land or 
othnidthesubjeot-mcifto- tenure neglects to pay tlie Government 
revenue, or the rent due to the proprietor oJ 
the tenure, as the ease may be, and such land or tenure is conse- 
([ueiitly oj'dered to be sold, any other party to the suit claiming 
have an interest in such land or -tenure may, upon payment 
of the revenue or rent due previously to the Sale (and with or 
without security at the discretion of the Court), be put in 
immediate possession of the land or tenure ; 


and the Court in its deeree may' award against the defaullei' 
the amount so paid, with interest tliereon at such rate as 
the Court thinks fit, or may charge the amount so paid, with 
interest thereon at such rate as the Court ordei's, in any adjust¬ 
ment of accounts which may' be directed in the tlecree passed in 
the suit. 


Decree not containing order for adjustment.- H was held in the 
uiat'r-uifutiiuK'd Ciis'.'(]) that a .separate suit was not necessary, and that 
where a decree does not expressly direct an adjustment of accounts, sucli 
adjustment can he ordered in execution if it bo shown from the nature of tlu; 
dei'i'ee that if. could and .should have contained such an order and is iniperlcet 
without it. 

1 , 602 .] -10. Where the subject-matter of a suit is money or some 

Deposit of money, etc., other thing capable of delivery and any party 
in Court. thereto admits that he Itolds such money or 

other thing as a trustee for another party, or that it belongs or 
is due to another party, the Court may order the same to be 
deposited iji Court or delivered to such last-named party, with 
or without security, subject to the further direetjon of ihe 
Court. 


Deposit.—-The rule applies only when the party makijig the admisisio) 
holds the property or other thing which the party in whose favour- the ordcJ 
is made seeks to have delivered to him. But even if this rule i.s intended t( 
apply to a ease where the proptirty is not so held by the party making th( 
admissions, it would not cover the case -where the money -was held by anothe; 
Coirrt to the credit of another 8iut.(2) * 


{]) Rftdhey Singh Mangni Kam, 6 C. [SubrahmaniaAyyar,J.,clisB,]; astoliabilitj 
W. N. 710 (1902). for interest for money not deposited, bcm 

(2) Rajah Partlia Saradhi Appa Row v . Ram Dass Gossamec v, Prosuuno Moyce 
Rajah Rongiah Appa Row, 27 M. 168 (1903) Doasco, 16 W. R. 297 (1871). 



OllDER XL. 


A'p'poltitmeni of lieceicers. 

1. (1) Where it appctu-s to the ('ourt to be jiinl and 

Apiwmfmunt of re- c.oiivenunt, the. Court may })y ordei'— 

(a) appoint a receiver of ait// propeity, 
whether before or after decree ; 

[b) remove rnty person/rom the passessioii or custody of (lie 
property; • 

(e) commit the same (o tlie 'imressioii, r'ustody or manage- 
mejit of the receiver; and 

{d) confer upon the reccnvej’ all such powej'S as lo bring¬ 
ing and defending suits and foi' the rc'ali/.aiion, 
management, pi-otection, jjreservation ajul improve¬ 
ment of the property, the collectioji of the rents and 
profits thereof, the application and disposal of such 
rents and profits, and the execution of documents 
as tlu! owner hijuself has, or sucli of those powers 
as tlie Court thinks fit. 

(2) Nothing in tliis rule shall authorize flu; Couit- to I’cmove 
froju the possession or custody of property any person whom 
amj party to the siut has not a present right so to remove. 


2. The t!ourt may by (jeneral or special order fix the umouitlii 
lo he paid as remuneration for the services 


Remunctation. 


of the receive. 


3. Every j eceiver so appointed shall— 

(a) furnish, such security (if any) as the 
Court thinks fit, duly to account 
foi' what he shall receive in respect of the property; 

(b) submit his accounts at such periods and in such form as 

the Court directs ; 

(c) pay the amount due fi’om him as the Court directs ; and 

(d) be responsible for any loss occasioned to the property 

by his wilful default or gross negligence. 
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4 . Where a receiver — 

Enforcement of re- («) ^ Submit his OCCOUntS at SUck 

ceiuer’s duties. -p&riods and in such form as the 

Court directs, or 

(b) fails to pay the amount due from him as the Court directs, or 

(c) occasions loss to the property by his wilful default or gross 

negligence, 

tiu: Court may direct kis property to be altacJted and may sell such 
properly, and may apply the proceeds to make good any amount 
found to be due from him or any loss occasioned by him, and sluill 
pay the balance (if any) to the receiver. 

[s. 604.] 5. Where the property is land paying revenue to the Govern- 

When CoUeotor may he ment, or land of which the revenue has been 
appointed receiver. assigned or redeemed, and the Court con¬ 

siders that the interests of those concerned will be promoted 
by the management of the Collector, thctCoui't may, with the 
consent of the Collector, appoint him to be receiver of such 
property. 

Amendments.— The former Chapter XXXVi., dealiug with Keceivera, 
contained three aeetiouB, D03, 504, and 505. Sect. 503 has (subject to the 
iiniendmonts italicized) been incorporated in rr. 1-3. B. 1 eorresponds with 
(he first half and the last paragraph of sect. 503. B. 2 corresponds with the 
lirst ])urtion ol clause (d), the rest of that clause being retained in r. 1. B. 3 
is the second half of sect. 503, less the last paragraph, which has been put in 
1. B. 4 is new. E. 5 is sect. 604. Sect. 605 has been omitted. This is the 
most important change efiected, as the former restriction of power to High 
Ooui'ts and District Courts has been removed. Other amendments of former 
provisions appear to he of a verbal character. 

Just and convenient. —These words arc derived from (he English Jndica- 
i urc Act which greatly enlarged the powers which the Court of Chancery formerly 
excrciw^d, and the Courts in India have the fullest jurisdiction to appoint, as 
well as to remove, a receiver in the exercise of judicial discretion.(1) 

Definition and nature of the Office of Receiver.— A receiver is an iii- 
(lillercnt person between the parties to a cause appointed by the Court to receive 
and preserve the property or fund in litigation pendente lite when it does not 
seem reasonable to the Court that either party should hold it ; (2) or where a 
party is incompetent to do so, as in the case of an infant.(3) A receiver is a 
ministerial officer, originally of the Court of Chancery, and, as a general rule, 


(1) Srimati Mathura v, Shibdayal, 14 appoints (not nnoommoniy in partnership 

0. W. N. 262 (1900): Ramjiram e. SaHgram, cases) one of the parties to be receiver. 
14 C. W. N. 248 (1909). See generally WoodroSc’s Law relating to 

(2) High on Receiver, soot. 1; Kerr on Receivers in British India 
Receiver, 3; with regard to this dehnition (3) Kerr, 3. 

it must bo noted that the Court suiuctimos 
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a mere custodian liaving no powers except those conferred by the order of his 
appointment, though with the growth of Equity jurisdiction it has become 
usual to clothe them with much larger powers than were formerly conferred.(l) 
A receiver is an officer of the Court through whom Equity takes possession 
of the property which is the subject of a litigation, preserves it from waste and 
destruction, secures and collects the proceeds, and ultimately disposes of them 
according to the rights and priorities of those entitled thereto, whether regular 
parties in the cause, or only coming before the Court in a reasonable time and 
in the due course of procedure assert and establish their claims. As the 
representative of the Court he is subject to its orders, accountable in such manner 
and to such persons as the Coui’t may direct, and has in his cliaracter as receiver 
no personal interest save that arising out of his fiduciary <’-apaGity and responsi¬ 
bility for the eorre^'t and faithful discharge of his duties. He is not the repre¬ 
sentative of a party or parties, but the representative of the Court.(2) A receiver 
can only be properly granted for the purpose of getting in and securing fuiuls 
which the Court at t ho hcariug, or in the course of the cause, vvill have the means 
of distributing among the persona entitled to those funds.(8) The receiver 
appointed in a particular s»it is nothing more than the hand of the Coiu’t, so to 
speak, for the purpose of holding the proj^»crty of the litigants wlienever it is 
nec.essary that it should be kept in the grasp of the Coui't in order to preserve 
the subject'matt('r of the .suit prrjrfetrfe /?Ve, and the poss(’H.sion tif the receiver is 
simply the possession of the Court. To such an extent is this the case that any 
attempt to disturb that possession, without the leave of the Coui’t, is a contempt 
of Court. The receiver has no personal rights in tlic property, and he cannot 
take any steps ('ven for the purpose of defending his possession without the 
sanction of the Court. Also as a rule so little j)ersonal interest of any kind has 
he in the matter that he is not justified himself in making any application what¬ 
ever to the Court. If it is necessary that he should take action of any sort, it 
is for the parties to the suit, or one of them, to come to the Court to put him in 
motion, and whatever the receiver rightly does with regard to the property, 
he does it simply in the character of agent for the owmers of the property or 
the persons interested in it, and with certain exceptions in no sense as principal(4) 
Although ordinarily a receiver does not himself apply for commencing proceedings 
for contempt, and although, generally speaking, the action is taken by the parties 
beneficially interested in the property, there is nothing to prohibit his doing 
so, Ileceivcrs have on occasions taken action themselves without the parties 
coming forward in the matter.(5) .A receiver has no proprietary rights ht 
interest whatever. Notwithstanding his appointment the proprietary right 
in the estate remains in the persons who are by law entitled to the estate.(6) 
The receiver’s pussession is not a possesion by any personal right. It is the 


(1) Beach on Becoivei's, acot. 1. He doea 
not reproaeut the 'eatate. but ia merely an 
o£5cer of the Court: Miller v. Kem Banjan 
Chakravarti, 10 C. 1014 (1884). 

(2) Gluck and Becker, Law of Recoivora of 
Corporations, acet. 1. 

(3) Evana c. Coventry, 3 Drew, 80. 


(4) Wilkinson v, Gungadhar Sirkhar, 0 
B. L. R. 488, at pp. 487, 488 (1871). 

(6) Grey v. Woogra Mohun Thakur, 28 C. 
793(1001): Mohamad Kasim v. Panohapa- 
keaa. 35 M. 678 (1911). 

(6) Ram Loohuii Sircar v. Hogg, 10 W. R. 
430, 431 (1808). 

4 I 
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poaseBsion of the Court, find he. is totally devoid of any interest in the property.(1) 
A receiver should not be appointed in supersession of a homi fide possessor of the 
property in dispute unless there is some suhstantial p'ound for interiercnce.(2) 
The general objects sought by the appointment of a" receiver may he described 
to be to provid<? for the safety of property pending a litigation, and until the 
hearing of the cau8e,(3) or during the minority of infants; to preserve property 
in danger of being dissipated or destroyed by those to whose care it is by law 
entrusted, or by persons having immediate but partial interest therein.(4) A 
receiver duly appointed is from the moment bf his appointment to be considered 
as an officer of the. Court itself. He. will be protected by it in the proper dis¬ 
charge of tlui necessary duties of his office, the possession of the receiver not. 
being permitted to be disturbed without the special leave of the Couit,(S) and 
it will be treated as a contempt of the Court if any such interference takes plac^e,(6) 
the reason being as explained by Lord Eldon,(7) that their posse.ssion is the 
])osseBsion of the Court,(8) and the Court being competent to examine the title 
will not. jiermit i( self to be made a suitor in a Court of law; but will itself examine 
the title, the mod(? being by permitting the party to come in to be examined 
•pru intcress'C «tto.(9) * 

The receiver’s functions are to obey the orders of the Court, collect and 
account for the rents, and manage the estate ; and the Court will see that this 
is done and protect the agent appointed under its order. (10) Under the last 
Code a receiver might have been appointed of any property moveable, or im¬ 
moveable, the suljevl of u suit or und-er attachmcrii.{ll) The words of the present 
rule ari! •“ any property,” without either of these qualifications, which, however, 
doubtless still subsist. Where a receiver is required for the purpose not only 
of receiving rents and profits, or of getting in outstanding propeity, but of 
carrying on or superintending a trade or business, he is usually called a manager, 
or a receiver and manage.T,(12) though the. terms arc synonymous.(13) The 
appointment of a manager implies that he, has power to deal with the property 
over which he, is appointed managi'r, and to appropriate the proitecds in a proper 


(1) Wilkinson v. Gungadhur Sirkhar, (i 
R. L. R. 486, 493, 494 (1871). 

(2) Sriniati Mathura t>. ShilKlayal, 14 
C. W. N. 262 (1909). 

(3) Tullet V. Armstrong, 1 ICeim, 428; 
Owen V, Homan, 4 H. L. 1032; Woodroffe, 4. 

(4) Rennet on Reooivors, 2. 

(6) Brooks v, Grcathead, 1 J. & W. 178; 
Angol V. Smith, 9 Vos. 335. 

(6) Broad v. Wickham, 4 Sim. 671 ; 
Johnes v. Claughton, Jac. 573; Doulat Koer 
V. Rameswari Koori, 20 C. 625, 629 (1899). 

(7) Angel V. Smith, supra; in this case 
the rule was spoken of as applicable to 
sequestrators, which rule equally applies to 
receivers. 

(8) So where a receiver is appointed to 
receive ronts and profits of immoveable 


property, the touaiits in possession become 
virtually pro hic vice tenants of the Court 
their landlord ; Orr v. Mutliia Ohotti, 18 M. 
601, 503 (1893). Soo also Doulat Koor v. 
Rameswari Kocri, 20 C. 025, 029 (1899). 
The Comt is not ooiieernod with any claims 
of or rights which may have accrued to any 
third party by reason of any assignment or 
transfer during tbo pendency of tho suit. 

(0) As to the practice, with regard to an 
examination pro interne suo, see 1 J. & W. 
179. 

(10) Dinonath Sreemonee v. Hogg, 2 Hay, 
395, 397 (1863). 

(11) Sect. 503. 

(12) Kerr, 246; Woodroffe, 6. 

(13) Orr ti. Muthia Chetti, 17 M. 501, 504 
(1893). 
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manner. He is hound to caray on in accordance with the general course of 
business adopted by the particular trade, and is the servant and officer of the 
Court, and must, upon any question arising as to the character or details of the 
management, be directed by the Court, which, on appointing a manager of a 
business or undertaking in effect, assumes the management into its own hands. 
Managers ere responsible to the Court which appoints th(‘m, and no order of 
any of the parties interested in the business over which they are appointed 
managers can interfere with this responsibility. The Couit will in no case 
assume the management of a business or undertaking, e.\ccpt with a view to 
the winding up and sale, of the business or undertaking. The management 
is an interim management; its neoe.ssity and its jurisdiction spring out of the 
jurisdiction to liquidate and sell; the business or undertaking is managed and 
continued in order that, it may be sold a.s a going coneern, and with the sale 
the management ends. A manager may he appointed to carry on a j)rivato 
trade or business so as to wind it up for the benefit of the parties iiit,(‘rested.(1) 
The Court, if it can appoint a receiver, has ample power to provide for t he manage¬ 
ment of the property, and can deal with projierf.y which is under its control just 
as completely as the ownir of the, property can deal with it.(il) In cases where 
the manager of the estate must necessarily reside in the country where the estate 
is situated, it is usual in English pi'actico to add to the order diree.ting the appoint¬ 
ment of a manager, an order for the appointment of one or more consignees 
(who are the paid agents of the Court to manage the estate which is in the hands 
of the Court) resident in England, to whonr (he produce of the property in 
question may be remitted and by whom it may be disjjosed of.(3) 

Tbc possession of tbe receiver is on kibalf and for the benefit of all flic 
parties to the suit in wliich ho is appointcd.(4) His possession is the. possession 
of all the parties to the proceeding according to their titles. The property 
in his hands is in custodia le(ju for the person who can iniik(( a title to it. It 
does not follow that because wide powers arc confeiTod upon receivers, including 
a power to remove the proj)erty in possession, his relation either to the Court 
or to the parties interc.sted in the. proceeding undergoes any change in proportion 
to the extent of his powers. (5) The appointment, though it may operate, to 
change possession, has no effect itself upon the title to the projiert.y in any way, 
and determines no risrht as between the partie.s.(6) Although a receiver is an 
officer to hold property for the benefit of the party ultimat(‘ly entitled to if, 


(1) KeiT, 24(1; in Short v. Pickering, 0 M. 
13S (1882), in which tho Court directed a 
receiver to ni'iriage tho buHineHS of a 
milliner’s shtip uUtiuhcd in execution of 
dccrccB, it was held tii-it the servant of a firm, 
the business of which was being managed by 
a receiver appointed under acet. 503 of tho 
last Code, hiui no preferential claim over the 
attaching creditor on tho assets of the firm 
for wages duo before the api>ointment of the 
receiver ; in Orr t*. Muthia Chetti, 17 M. 501 
.(1893), a receiver of attached property was 
appointed to superintend the harvest and to 


recover the inelmram. 

(2) Poreshnath Mukorjee v. Oraorbo Nath 
Mitter, 17 C. 814, 816 (1890). 

(3) Kerr, 253. As to the position and lien 
of consignees, see Moran v. Mlbiu Bibco, 2 C. 
58 (1878); WoodrofFe, 7. 

(4) Kartick Nath Pandey v, Pudmanund 
Singh, n a 496, 408 (1885); Orr v. Muthia 
Caietti, 17 M. 601, 508 (1893). 

(6) Orr V. Muthia Chetti, 17 M, 501, 603 
(1893). 

(6) Beach, sect. 1; Orr v. Muthia Chetti, 
504. 
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yet when auch property ia aacertaimed, the receiver ia conaidered as his receiver.(1) 
He is not appointed for the benefit of strangers to the suit; but he is not to be 
regarded in any sense as the agent or representative of (Uther party to the action,(2) 
tliough the ordinary law of principal and agent applies to this extent, that what 
the receiver rightly docs he does in the character of agent for the owner (whoever 
ho be) of the property ; and this is so even in the case of parties who opposed 
his appointment or objected to his receiving iiarticular powers.(3) It was held 
under the Code of 1859, which contained less extensive provisions than those of 
the last and present Code, that his duties as officer of the Court were confined in 
the case of property the subject of attachment to realizing, preserving, or 
managing the property for the collection of the moneys and money profits due 
to the debtors.(4) AVhere, however, the receiver of attached property acts in the 
exercise of powers conferred upon him by the Court, it is erroneous to regard 
him as the judgment-creditor’s agent because on his application the appointment 
is made. The appointment ia the act of the Court, and once made he is an 
officer of the Court and subject to its orders.(5) A receiver is frequently spoken 
of as the “ hand of the Court,” and the expression very aptly designates his 
functions as well as the relation which he sustains 1 0 the Court. The assets 
and property in his hands are as much in the custody of the law as if levied upon 
under an execution or attachment, it being held that the appointment of a 
I'ccciver is in effect an equitable execution by means of which the Court makes a 
general appropriation thereof, leaving the question of who may finally be entitled 
to be determined thereafter. (6) When a party is declared entitled to the property 
by the final decree in a suit the Court has no option but to give that party 
pos.session of it. The Court having been in possession of the propruty on behalf 
of the parties to the suit is bound to give possession to the successful party in 
that suit. Any one else entering into possession would be a trespaBBer.(7) He 
has no estate or interest himself, and his power to manage is created simply by 
the order of the Court appointing him, and is binding only upon the persons 


(1) OiT V. Mutliia Chotti, 503. This 
principle is applicaWc in the case oi a suit 
in which title to property is decreed, and not^ 
to attached property the title to which con¬ 
tinues to vest in the judgment-debtor. Sec 
also Appasami Naickan v. Jotha Naickan, 
23 M. 448, 451 (1899); Kerr, 156, 167; but 
BOO Beach, scot. 223, High, sect. 136; the 
person who has the title to the jrroperty must 
be deemed to be in possession : Tribhuwan 
Sundar Koor v. Sri Narain Singh, 20 A. 341, 
344 (1898). 

(2) Beach, sect. 2; ho exercises his 
functions in the interest of neither plaintiff 
nor defendant, but for the common benefit 
of all parties in interoBt ; High, sect. 1; on 
whose behalf he is appointed: Prem Lull 
Mullick V. Sumbhoonath Roy, 22 C. 900, 073 
(189.5). 

(3) Poreshuath Mukerjee u. Umertouath 


Mitter, 17 C. 614, 616 (1890); referring to 
Wilkinson t’. Gungadhar Sircar, G B. L. R. 
480, ae the leading case in tliis country on 
the position of a receiver: Woodroffo, 8. 
The appointment ordinarily gives no advan¬ 
tage or priority to tlic person at whoso 
instance the appointment is made, over other 
parties in interest: High, sect. 5. 

(4) Ticl V. Abdool Hye, 19 W. R. 37 (1872); 
distinguished in Orr v. Muthia Chetti, 17 M. 
501, .502, 503 (1893). See poef, “ Receiver of 
attached property.” 

(5) Orr u. Muthia Chetti, 17 M. 501, 503 
(1893). 

(6) High, sects. 2, 5. Bee Administrator- 
General of Bengal v. Prem Lall MuUiok, 22 
C. 1016, 1016 (1896). 

(7) Doulat Hoer u. Ramoswari Eoeri, 26 
C. 026, 029, 630 (1899). 
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before the Court,(l) His powers at best are no more than those which the 
parties to the suit turn out to be possessed of when the rase is finally decided ; 

■ but if he takes possession of property under colour of his appointment his conduct 
cannot be disputed by a motion to discharge or get rid of the attachme,nt.(2) 
As the servant of t he Court and not of the, parties he has only such power as 
the Court may choose to give him, and it is a contempt for any of the parties to ■ 
enter into an agreement with him restricting and conirolling his powers.(3) 

Appointment of receiver is a form of specific relief.—The 

appointment of a receiver pending a suit is a form of specific relief.(4) The. 
last Code (5) further provided for the appointment of a receiver of property 
under att,achmcnt.(6) This can still be done by virtue of the words “ any 
properly " and “ he/orc or after dccrex.” Eelicf by specific performance, injunc¬ 
tion, and receiver belong to the same branch of the law. Moreover, the appoint¬ 
ment of a receiver operate.^ as an injunction against the parties, their agents 
and persons claiming under them, restraining them from interfering with the 
possession of the receiver except by permission of the Court,(7) and .an order 
for an injunction is always more or less included in an order for a receiver. It. 
is not nece.ssary if a receiver be appointed, to go on and grant an injunction 
in terms.fS) All three forms of relief are dealt with b}' the. Specific Relief Act. 
The issue of temporary injunctions and the appointmint of receivers, together 
with the subject of arrest and attachment liefore judgment and interlocutory 
orders, were dealt with by the last Code under the single heading of “ Provisional 
Remedies."(9) Relief granted by appointment of a receiver pendente hie bears 
in many respects a close analogy to that by temporary injunction. Both are 
extraordinary equitable remedies as distinguished from the ordinary modes 
of adiiiini.stering relief. Both are essentially preventive in their nature, being 
property used only for the prevention of future injury, rather than for the redress 
of past grievances. Both have one common object in so far as they seek to 
IircBorve the. res or subject-matter of the litigation unimpaired, to be di.sposed 
of in accordance wdth the future decree or order of the Court.(]0) 

Whether, however, the negative duty or duty to abstain be contractual 
01 ' general, the. injunction which enforces it is the same in nature and form, 
The general grounds of similarity between relief by receiver and by injunction 
have been adverted to. Perhaps the principal clement of difference between 
these two important remedies lies in this: that an injunction is strictly a con¬ 
servative remedy, merely restraining action and preserving matter in staiu quo 
without affecting the possession of the property or fund in controversy ; while 
the appointmenf of a receiver is usually n more active remedy, since it changes 


(1) Nilmadhub M.mdul v. Gillanders, 2 
Sev. 961 (1863). 

(2) Bissossurco Dcbia f. Softkram Doss, 
Mohiint, 15 W. R. 347 (1871); Tiel ». 
Abdool Hye, 19 W. R. 37 (1872); as to the 
first case, vide post. 

(3) Maaick Lall Seal r. Riirrut Coomary 
Dasaee, 22 C. 648, 656 (189.6). 

(4) Act I. of 1877, sect. 5. 


(5) Sect. 503; Woodroffe, 9. 

(6) See from 168 ia the fourth Sohcdule of 
tho last Code. 

(7) Maliomed Zohuruddeen t>. Mahomed 
Noorooddeen, 21 C. 85, 91 (1893). 

(8) Kerr, 10; Woodroffe, 10. 

(0) Civil Procedure Code, Part IV. 

(10) Story, Eq. Jur., sect. 826; High, Inj., 
17-23; Woodro|fe, 11. 
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the possession as well as the subsequent control and management of the property. 
The Court by an injunction ties up the hands of the defendants, and preserves 
unchanged not onl}' the property itself but the relations of all parties thereto. 
But in appointing a receiver the Court goes still further, since it wrests the 
])nssnssion from the defendant, and assumes and maintains the entire manage- 
niemt of the projierty or fund, frequently changing its form, and retaining posses¬ 
sion through its officer, the receiver, until the rights of all parties in interest are 
satisfactorily determined. 

From the point of re,semblance already mdicated, it is not to be inferred 
that the .appointment of a receiver neccs,sarily fo]]ow.s from the granting of an 
injunction, or tliat tlio two remedies are necessarily inseparable. And while 
il frequently happens that the Oourls are called upon to administer both species 
of relief in the same action, and at one and the same time, yet it by no meams 
follows that because an injunction is granted a receiver must be appointed, 
and the two are to be treated as distinct and independent matters. The Court, 
tlierefore, ma}'' refuse a receiver althougli the case presented is a fitting one. for 
an injunction, and altliough an injunction ha.s already been g)'ant(>d.(l) A 
distinction e.\i,sts between the case in which an injundlion and that in which a 
receiver will be issued and appointed rcspectiveljn “ That distinction .seems 
to be that, while in eitlier case it must be,shown that the property should be 
preserved fi'oin waste or alienation; in the former case it would be sufficient, 
if it be shown that the plaintiff in the .suit has a fair qne.stion to raise as to the 
e.vistenco of tlie right alleged ; wliile in tlie latter case, a good priina facia title 
ha.s to be made out.’’ ( 2 ) 

Relief, whetlicr it be given by the issue of an injunction or the appointment 
of a receiver, is granted generally upon the principle quia timet; tliat is, the 
Court assists the party who seelcs its aid, because he fears (quia timet) some 
future probable injury to his rights or interests, and not because an injury lias 
already o(!currod wliicli requires any compensation or other relief. 

Law relating to receivers.—Tlie law relating to tlie appointment of 
receivers in Civil suits (.3) in British India (4) is contained in this Code,(5) and 
in the Specific Relief Act,( 6 ) which merely declares that the appointment of 
a receiver pending a suit rests in the discretion of the Court, and refers to the 
Code of Civil Procedure for the mode and effect of their appointment and for 
their rights, powers, duties, and liabilities. Both the earlier Codes (Act VIII. 
of 1859, and X. of 1877) dealt with the 8ubject.(7) Act X. of 1877, however, 
contained provisioms of a more, complete character, and which were in fact, 

(1) High, 17, 18; Wooilroffc, 12; and see 
Hull V. Hall, 3 Mao. G. 80 ; where it was said 
that “ the rights to those differont remodies 
aro essentially distinct and depend upon 
totally different grounds and ciroumstances.” 

(2) Chandidat .Tha r. Padmunand Singh 
Bahaeioor, 22 C. 4i)0, 465 (1896). 

(3) The Criminal Procedure Code in aecta. 

88 , 146 (2), deals with the appointment of 
receivers of attached property. Specific 
relief by tiie appointment of a receiver can¬ 


not be granted for the mere purpose of en¬ 
forcing a penal law. Act 1. of 1877, sect. 7. 

' (4) For definition of those words, see Aot 
I. of 1868, sect. 2 ( 8 ), as amended by Aot 
XII. of 1891.' 

(5) Order XL. As to tho appointment 
of rooeivcTS of property under attachment, 
triffi poU, 

( 6 ) Act T. of 1877, sect. 44. 

(7) See Act VIII. of 1869, secte. 92, 94, 
243; Aot X. of 1877, sects. .503-506. 
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witi soinfi minor alterations in tlie sections relating to receivers, llie same as 
those of the present Code. Sect. 92 of Act VIII. of 1809 enabled the Court 
to appoint a receiver or manager in all cases in which it might appear to the 
Court to be necessary for the preservation or the better management or the 
cu.stody of any property “ which is in dispute in a suit,” and sect. 243 enabled 
the Court to appoint a manager to realize debts or rents and receipts of landed 
property whore the debts or land were attached in execution of decree. Chapter 
XXXVI. of the Code of 1877, which, with some minor alteration,s,(l) was 
identiciil with the same Chapter of the last Code, supplied the pluei! of bot.h of 
these provisions, and going further, gave tJic Court very general powers as to 
the appointment of receiver.(2) Further, orders made under sect. 92 of Act VIII. 
of I 8 . 99 , wore appealable onl)’’ at tbe instance of the defendant, (3) but orders 
made, under sect. 503 of thii Codes of 1877 (4) or 1882 (5) were appealable at the 
in,stance of either part^^ Prior to the establishment of the High Courts, the 
Supreme Courts of the Presidencies appointed receivers following the prinidples 
and practice of the. Court of Chnneery in England.(6) The provisions of the 
present.Code are (with one important exception) the same as those of the last, 
with (lertain omissions wWeh have been noted and additions which have been 
it.dicized, and the principal of which will be found in it. 1, 2, and 4. The except iofa 
is the omission of sect. .505 of the last Code, as to which, see poxf. 

Jurisdiction to appoint a receiver. —^The jurisdiction of the Civil Courts 
in this country to grant relief by injunction or rex;oiv(!r is determined by the 
Code and Spceiiic, llelief Act. Certain common conditions are necessary to the 
existence of jurisdiction to grant either of these forms of relief. Shortly stated,(7) 
these conditions ai'e a,s follows :— 

(A) In the, first place, specific relief, whether given by tlie. issue of an 


(!) In sect. 503, o!. (rf), the words i^e 
OouH i/ihih fU ” wore inserted after the word 
rfiuunerntion ” by Act VII. of J88H, sect. 
42. In sect. 594, Act X. of ] 877, the opening 
words of the 'Section were “ if Ike property 
be " instead of “ where the properly is.** In 
the same section Act V'll. of 1888, sect, 43, 
substituted the words “ the Court may with 
the consent uf the. Colhetor appoint him for 
the words “ the Court may appoint the Col¬ 
lector" in Act X. of 1877, so os to render 
the Collector’s consent necessary to his 
a'ppointment as rpceivor. 

(2) Scei«s. TiU;-; 505 of Act X. of 1877 wore, 
except (UH to the points mentioned in the last 
note, identical with fho samo sections of the 
last Code. As to sect. 504, see Act XIII. of 
1859, sect. 92. Sect. 505 was first inserted in 
the (.'ode by Act X. of 1887 A Mofussil 
Court of Small Causes could not appoint a 
receiver under the Code of 1877, os Ch. 
XXXVI. was not extended to those Courts, 
but it 13 otherwise under the present Code : 
Nursingdaa v. Tulsiram, 2 B. 558 (I878h 


(3) Act Vin. of 1859, sect. 91. 

(4) Act X. of 1877, H(’ct. 588 (e). 

(5) Act XIV. of 1882, sect. 588 (24). 

(6) See Kistonundo Biswas v. Prawn 
Kiasen Bisw'ns (1829), Clark's Rules and 
Orders, 1829, Notes of decided ca^^os, 52. In 
the charter establishing the Supremo Court 
of Judioature, 26th March, 1774. cl. 18, given 
in Vol. 1. of Smoult and Ryan’s Rules and 
Orders, it is ordained that the Supremo Court 
be a Court of Equity with full power and 
authority to administer justice ns nearly as 
may bo according to the rules and proceed¬ 
ing of the Courts of Chancery. As to the 
High Courts, soe High Courts Act, 1861, 
els. 9-11, and Letters Patent, sect. 19. As 
to the former powers of District Courts to 
appoint rt'ccivers, sec John Tiol v. Abdul Hye, 
19 W. R, 37, 39 (1872); Joynorain Qoeree v. 
Bhibpersad (decree, C W. R. Miso, 1 (1860) 
(Jurisdlolion of Suddor Amoon). As to 
Mofussil Small Cause Courts, vide ante. 

(7) Woodroffe, 16 ei .<ipq. 



1224 


THE CODE OF CIVIX PROCEDURE. 


First Sceeh. 
0 , 40 , r. B. 


injunction or tlie appointment of a receiver, cannot be granted for the mere purpose 
of enforcing a penal Iaw,(l) that is, such enforcement must not be the sole object 
of requiring specific relief, but the real object must be the protection of some 
civil riglits or the prevention of a tort or civil wrong. Though, however, the 
Court cannot interfere for the purpose of giving a better remedy in the case of a 
criminal offence, yet if an act which is criminal touches also the enjoyment 
of the property, the Court has jurisdiction.(2) So the fact that an act complained 
of amounts to the criminal offence, of misappropriation rather than to simple 
waste, is no ground for refusing relief by way of appointment of a receiver.(3) 

(S) Secondly, a.ssuming the matter to be of a civil nature, it is ordinarily 
a necessary condition to the grant of either form of relief that there sliould be a 
suit pending in which cither of these reliefs may be granted.(4) Under the 
last Code, liowever, a receiver might have been appointed not merely of property 
the “ subject of a suit,” but ahso of property “ under altachmenl.” And though 
these words are omitted this is doubtless so now'.lfl) The suit must be pending 
in the Court from which either of these reliefs is sought. Thus, a District Court 
has no jurisdiction to appoint a receiver or manager in respect of property in 
dispute in a suit pending in a Subordinate Court; and where a Court has 
thus no jurisdiction to make an order it e,an have no jurisdiction to modify 
such ordcr.(7) K. 1 gives power only to the Court in which the suit is brought 
or by which the property has been attaclied. A Court cannot appoint a receiver 
except it lias seisin of the property cither by a suit being pending or by pro¬ 
ceedings in execution of decree made in a suit being pending, and attachment 
having been made. It is only the Court in which a proceeding' is pending, 
and which has thereby the property under its control, that can appoint a receiver." 
It was formerly only where the procedure contained in sect. COS of the last 
Code had been adopted that a District Court could appoint a receiver in suits 
pending before or attachments made by subordinate Courts.( 8 ) As to this 
now, vide post. 

(C) Thirdly, not only must the matter be of a civil, as opposed'to a criminal, 
nature and subject to what i.s above stated a suit be pending, but such suit 
must di.scIo 3 e a cause of action, and the Court must have general jurisdiction 
to entertain it. If it lias not such jurisdiction it will plainly have no power to 
grant relief. The Court must not bn liarred by the. Code or any otlier enactment 
from taking cognizance, of the suit, which must further be not only of a civil 
nature generally, but within the meaning of that Code.(9) 

(D) Lastly, the Court to which application for the relief prayed for is made, 
must be one which, assuming all the preceding conditions to have been fulfilled, 


(1) Act I. of 1877, sect. 7. 

(2) See Woodroffo’s Injuuotions, 36. 

(3) Hanamayya v. Vonkatasubbayya, 18 
M. 23 (1894). 

(4) A Court has no jurisdiction to appoint 
a roociver unless a cause bo depending: Ex 
partt Whitfield, Bennot, 3; Woodrolle’s Low 
of Injunctions, p. 30. 

(6) Bai Jaranabai (»» rr), 36 B. 20 (1911); 
the operation of this nile is not confined to a 


suit, 

(6) Dbundiram Santukram v. Chanda 
Nabai, 2 Bora. H. C. E.»i03, 2nd Ed., 98 
(1800): I.atafat Hossein v. AmmtChowdliry, 
23 C. 617 (1895). 

(7) Dhundiram «. Chanda, mpra. 

(8) Latafat Hossein v. Anuht Chowdhry, 
23 C. r>l7, 010, 520 (1800). 

(9) See. Woodroffe’s Law of Injrinotinns, 
pp. 37,38. 
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lias otherwise, jurisdiction to try the suit in which that relief is sought. With 
regard to this, the extensive power of the Court of Chanceiy to act in personam 
must be considered with reference to the limitation on jurisdiction imposed 
by the Charter and by the Code. The Courts of this country have ordinarily 
no jurisdiction to try suits for immoveable property where such property is 
situate without the local limits of their jurisdiction, and it would appear to 
be doubtful whether the equitable jurisdiction of the High Courts in India is 
of the same extent as that widely has been claimed by the Court of Chancery, 
namely, to take cognizance of any equity between persons residing within the 
jurisdiction respecting lands outside it. But whatever may bo the precise 
extent of the jurisdiction, the Civil Procedure Code has given to the Mofussil 
Courts the power to act in personam wdicn the person against whom relief is 
sought resides within the jurisdiction. The Pi-c.sidcnoy High Court under 
their Charter have a similar, but in terms less restrictive, jurisdiction.(l) In the 
case of receivers it is not necassart' in all cases to authorize the Court to make an 
appointment that the property in respect of which the receiver is to be appointed 
should be within the local limits of its juri.sdiction.(2) 

The Presidency Higl? Courts possess the same powers with regard to the 
appointment of a receiver as are possessed and exercised by the Courts in England 
under the Judicature Act of 1873, and the practice in respect of these matters 
should be. the same.(3) Formerly while all Civil Courts, with certain exceptions, 
had jurisdiction to issue injunctions, on the other hand the powers conferred 
by the Code in respect of the appointment of receiver could be exercised by the 
High Courts and District Courts only: provided that whenever the Judge of a 
Court subordinate to a District Court (4) considered it expedient that a receiver 
should be appointed in any suit before him, he nominated such person as he 
considered fit for such appointment, and submitted such person’s name with the 
grounds for the nomination to the District Court, and the District Court authorized 
such Judge to appoint the person so nominated or passed such orders as it thought 
fit.(5) The first step taken by the Subordinate Judge was to nominate, and from 
this proceeding there w'as no appeal; the Judge, then approved and authorized 
the appointment, and from this also there was no appeal; then the Subordinate 
Judge .appointed the receiver previously nominated, and from his order there 
was an appeal.(6) The .Judge of the Lower Subordinate Court had first to 
satisfy himself that it was expedient tliat a receiver should be appointed in a 


(1) See the subject fully discussed and 
cases cited in Woodroffo’s Law of Injunctions, 
pp. 38-h4. 

(2) Juggoduiiili.i, Dossee «. Puddomonoy 
Dossco, 15 B. L. R. 518, 324, 325. 330 (1876). 

(3) Jaikissondas G'siigadas v. Zenahai, 14 
B.'431, 434(1890). 

(4) As to the meaning of “ District 
Court,” sec sect. 2. 

(5) Sect. 506, Act XIV. of 1882. Sect. 503 
oxtondeil to the Presidency Small Cause 
Courts (Act XV. of 1882, sect. 23, Sched. 
TI., but sec also tbo terms of sect. 23); and 
sects. 603-505 applied to Provincial /Courts 


of Small Causes (Act IX. of 1887, root. 17, 
Sched.; but see also the terms of sect. 17, 
Act IX. of 1887). It was otherwise under 
the Code of 1877. See Nnrsingdaa Raghu- 
natbdas r. Tulsiram bin Doulatram, 2 B. 
658 (1878). The Code is applioable to suits 
under the Bengal Tenancy Act (VIII. of 
1886), vide ib., soots. 143, 148 ; and as to the 
appointment of reccivois in such suits, see 
Kartio Nath Pandy ti. Padmanund Singh, 
11 C. 496 (1885). 

(6) Sangappa v. Shivbasawa, 24 B. 38, 41 
(1899). 
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suit be/ure liim ; for tiiis purpose lie had to inquire judicially, and satisfy himself 
upon evidence that the appointment of a receiver was necessary and recommend 
a proper person. He did this under sect. .503 of the last Code. If ho refused 
to do it his order refusing the application was an order under the same section, 
and as such was appealable.(l) In the first of the last-mentioned cases, it was 
held that an order by a Subordinate Judge dismissing an application for the 
appointment of a receiver after obtaining sanction from the District Judge was 
appealable. But it was T*ecently held that a Subordinate .fudge when con¬ 
sidering the expediency of the appointment of a receiver, -was also acting under 
sect. 503, and whether he appointed or whether he riduscd to take tlie necessary 
ste,p.s preliminary to the appointment, he was equally acting under sect. 503 
and an appeal lay.(2) After such inquiry he was to nominate such person as 
he considered fit to b(! nominated, and submit such person’s name with the 
grounds for the nomination to the District Court, then, if the District Court 
authorized such Judge to appoint the person so nominated, but not otherwise, 
lie wa.s to appoint him. But the Judge of the District Court might decline to 
authorize the Judge of the Lower Court to make the appointment of the person 
so nominated, and might himself pass “ such other lii-der as he thinks fit.” (3) 
These words in the last Code gave the Jrulge of the District Court full control 
over the matter of the appointment of a receiver. His duty was not only to 
approve or disapprove of the p.artic.ular person nominated, but also to take into’ 
consideration the necessity for the appointment of a receiver at all.(4) These 
words gave full discretion to the District .Judge to pass such order as the circuiu- 
stauces of the case, considered in all their bearing.s, required. He might give the 
proper directions to the Subordinate Court. Nomination in sect. 505 seemed 
to bo equivalent to the conditional appointment of a receiver which the District 
Court could accept or reject or modify.{5) In the latter case the District Judge 
made an ex jiarte order for the appointment of a receiver under sect. 505. Subse¬ 
quently, the District Court made an order admitting a review. The plaintiff 
appealed to the High Coimt, Without deciding whether an appeal would lie 
against the order of the District .Judge, the High Court dismissed the appeal, 
holding that the order of the District Judge having been in the first instance 
ex parte, he had clearly the power to review it.{6) But these words, it was held, 
must he read as controlled by the words preceding them, and did not confer 
upon the District Court the power itself to appoint a receiver not nominated 
by the Subordinate Court.{7) The Judge of the Lower Court, in making his 
inqnir}’-, had all the power conferred upon him that might be necessary for such 


(1) Gossain Dulmir Puri v. Tekait Hctna- 
rain, 6 C. L. R. 407, 408 (1880); Venkato- 
sarai Stridavamma, 10 M. 179 (1886); 
Boidya Natli Adya v, Makhan I>aU Adya, 
17 C. 080 (1890). 

(2) Sangappa v. Sbivbasawa, 24 B. 38 
(1899). 

(3) Gossain Duimir Puri v. Tekait Hetna- 
rain, supra, 468. The Subordinate Judge 
niigbt nominate, but ho could not go further 
and appoint a receiver: Latafut Hossein v. 


Anunt Chowdbry, 23 C. 517, 519, 620 (1890). 

(4) Birajan Kooor v. Ram Churn Lall 
Mahata, 7 C. 719, 721 (1881) [see Appeal 
against Order 116 of 1889r cited in note to 10 
M. 180, 181], followed by ease in next note ; 
Bai Mani v, Kbimchand, 33 B. 104 (1908). 
(6) CbunUal». Sonabai, 21 B. 328 (1895). 

(6) Chunilal v. Sonabai, supra. 

(7) Amar Nath v. Raj Nath, 18 A. 463 
(1898). 
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inquiry. He miglit adjourn the case from time to time, and he might hear 
fresh evidence at an}’' time before he made the appointment. He might even 
abstain from appointing when he had received the necessary authority, if lie 
had good grounds for so doing, otherwise he might be appointing an unfit person 
when he had facts before liim to show that the appointment would be most 
improper. Sect. 505 of the former Code was not imperative. It merely enabled 
the Judge of the Lower Court fo appoint when authorized by the District Court, 
to do so.(l) As already stated, sect. 605 of the former Code has now been 
omitted. It was considered that its effect in practice was often to defeat the 
purpose for which"an application was made, and that having regard to their 
standard of efficiency there was no longer any reason to withhold from Sub¬ 
ordinate Judges the power to appoint receivers. 

The jurisdiction to appoint a receiver may be. exercised either by a Court 
of first instance or b}’ a Court of Appeal.(2) In order to give, the ('ourt juris¬ 
diction there must be a pending suit; (3) and the Court cannot, in so far n.s its 
power to appoint a receiver extends only to the better management or custody 
of any property which is the .subject of a suit, appoint or continue the previous 
appointment of a receiver Vlicn the suit comes to an end by its dismi.s.sal ; (4) 
but wlien a suit is decreed, there is nothing in the Cialc of Civil Procedure which 
limit,s tiie'power of the Court to appoint a receiver after the decree, when fliis 
course is iieces.sai'y or proper. This is now expressly .stated. A.s long as the 
order appointing a receiver remains unreserved, and as long as the suit remains 
a lis penif.ns, the functions of the receiver continue until he is discharged by 
order of the Court.(5) Although the dismis.snl of a suit may operate a,s a dis¬ 
charge of the receiver appointed in it,(6) yet the Court has amjdc jurisdiction 
without the aid of a pending process to require accounts from its own officer ; 
to permit parties interested to intervene in the examination of these accounts ; 
to make just allowances to its officers for his administration ; and to deal with 
all questions of costs connected with the investigation of his accounts as between 
him and any parties interested who ma'\’ be allowed.to appear and take part in 

if.(7) 

The Court, if it can appoint a receiver, has ample powers to provide for 
the management of the property; and can deal with property which is under 
its control just as completely as the owner of the property can deal with it.(8) 
The Bubjexit-matter of the appointment was in terms of the la.st Code [vide now 
avie) property moveable or immoveable, which was “ the subject of the suit,” (9) 


(1) Gossain Dulmir Puri v. Tekait Hetna- 
rian, mpra, 40(1, 

(2) Jaikiaaonda Gangadas v. Zonabai, 

14 B. 4,11 (1890). .ilso Sliaik MoheDOod- 
becn V. Shaikh Ahmed Hosacin, 14 W. R. 
384, 38.') (1870). . 

(3) Vide anU. 

(4) Shaik Mohoooodtleen v. Shaik Ahmod 
Hosacin, supra. 

(6) Dinonath Sreomoneo v. C. 8. Hogg, 2 
Hay, 395, 396 (1863). 

(6) Prom ball MuIIiok v, Sumbhoo Nath 
Ray, 22 0. 960, 973 (1895). 


(7) Adininistrator-Gcnoral of Bengal v. 
Prom LaU Mnllick, 22 C. 1011, 1015, 1010 
(1895). 

(8) Poroahnath Mookejoe r. Omirto Nath 
Mittor, 17 0. 014, 615 (1890). 

(9) Sect. 503. Soo Sundaram v. Sankara, 
9 M. 334 (1886); Jaynarain Gecree v. Shib- 
{lersad Gooree, 0 W. R. Misc. 1 (1865); Kartio 
Nath Pandy v. Padmnnund Singh, 11 0. 490 
(188.5); To.9hwant Bhagwnnt Phatarpakar 
V. Shankar Ram Chandra Phatarpakar, 17 
B. 388 (1802); Poreshnath Mookerjee v. 
Omirto Nath Mitter, 17 0, 614 (1890). 
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OT “ under attachmeniwliicli latter words applied to property taken for the 
first time in exeention of any decTec.(l) Whore the property to be managed 
is not the subject of tiie suit no manager can be appointed before attachment.(2) 
Where, owing to the value of the subject-matter of fi, suit, the Court has no 
power to try the same, any. order made therein by way of appointment of a 
receiver is passed without ]’urisdiction.(3) Tlio fact tliat tlic acts complained of, 
and which form t]ie ground of an application for a receiver, amount to a criminal 
offence rather tlian to a civil wrong, will not deprive the Court of jui'isdiction, 
if such acts affect a right to property.(4) It was lield by the Allahabad High 
Court that the fact that there exists, in respect of any imihoveable propert)^ 
an order of a Magistrate passed under sect. 145 of the Code of Criminal Procedure, 
is no bar to the exercise by a civil Court of the power conferred on it by r. 1 
of appointing a receiver in respect of the same property; for the. Magistrate’s 
order under sect. 145 is only intended to control any period up to the time when 
tlie Civil Court tak&s .seisin of the matter, and passes such order as ina)' be 
iiceessary for the protection of the property.(5) But it has been recently held 
by tlie Calcutta High Court that the appointment of a receiver by a Civil Court 
under ]•. 1 of this order cannot supersede an appoinfimeiit by a Magistrate, and 
that the Court shoidd either appoint as its receiver the person appointed by the 
Magistrate or should make a conditional appointment and inform the Magistrate 
of it so that he may have an opportunity to withdraw his attachnient.(6) 

The appointment may be made either by a Court of first instance or by 
a Court of Appellate or re visional jurisdiction. Where a Court of first instance 
dismisses a suit it becomes fawAm officio save that it may stay execution of its 
own decree or order for costs. An application, therefore, made to a Court of 
first instance after dismissal of tlic suit, but before appeal filed, asking that a 
receiver might be restrained from parting with funds in his hands, pending an 
appeal, was held to be one which the Court had no jurisdiction to grant. The 
Court’s jurisdiction extends no furtlier in regard to a suit which has ceased to be 
a pending suit.(7) 

An Appellate Court may also appoint a receiv(!r. If, tliereforc, a part)’’ 
whose suit has been dismissed desires to have any measure taken for the realiza¬ 
tion, preservation, better custody or management of property claimed by him, 
he is at liberty after filing his appeal to apply to the Appellate Court which 
lias authority to make or continue the appointment pending the determina¬ 
tion of the appeal. If a receiver has been appointed, but the facts proved only 
warrant the issue of an injunction, the Appellate Court will set aside the order 
appointing a receiver, and in lieu thereof will issue an injunction.(8) When a 
receiver of a property has been appointed by an Appellate Court pending an 


(1) See form No. 168 in the fourth Schedule 214(1900). 

of the last Code. Woodroffe, 27. (6) Bidya Prasad Narjin Singh v. Ashrafi 

(2) Bunwaroo LaU Sahoo t>. Baboo Singh, 40 C. 862 (1913); 17 C. W. N. 1070. 

Girdharoe Singh, 16 W. B. 273 (1871). (7) yamin-ud-Doulah v. Ahmed Ali Khan 

(3) Boidya Nath Adya v, Makhan lai 21 C. i56I (1894); Woodroffo’s Injunctions, 

Adya, 17 C. 080 (1890). p. S4. 

(4) Haimmayya v. Venkatosubbayya, 18 (8) Chandidat Jha v. Fadmanund Singh 

M. 23 (1894). ' Bahadur, 22 C. 469 (1898). 

' (6) Barkat-un-Niesa v. Abdul Aiiz, 22 A. 
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appeal to the Court, he must, even when the appeal is no longer pending, be 
regarded as the receiver of the property of which he has been put in possession 
until ho is finally discliargcd, and the Appellate Court has jurisdiction to deal 
with matters relating to ^the receiver, including proceedings for contempt, until 
he has had his accounts passed by it.(l) 

The grant of preventive or protective relief is purely discre¬ 
tionary. —The exercise of the jurisdiction to appoint a receiver or issue an 
injunction (2) is not a matter en d^to juslitUB, but one which is purely within 
the discretion of the Court. The latter is not bound to grant such relief merely 
because it is lawful to do so. But the discretion of the Court is not arbitrary 
but sound and reasonable, guided by judicial principles and capable of 
correction by a Court of Appeal.(3) All questions of discretion are usually 
questions of degree.(4) Where there is a discretion exercisable the Court is 
bound to look at all the circumstances of the i!ase.(5) The jui’isdiction of the 
Court to interfere being equitable is govenjed on equitable principles. And, 
(herefore. the Court will, amongst other things, look to the conduct of the pe.rson 
who makes the application.(6) Where an appeal attacks the exercise of dis¬ 
cretion, before the Appelfttc Court will interfere on thb ground in favour of 
the appellant, the latter must satisfy such Court that the discretion has been 
improperly exercised.(7) 

The appointment as well as the removal of a I'cceiver is also a matter which 
rests in the sound discretion of the Court.(8) In exercising its discretion the 
Court should proceed with caution (9) and be governed by a view of the whoh; 
cu'cumstances of the case.(lO) The power conferred by the Code to appoint a 
receiver is not to be exercised as a matter of course, and it is not a reason for 
allowing an .application for the appointment of a receiver, that it can do no 
harm to appoint one.( 11) The discretion given by the Code is one that should bo 
used with tlie, greatest care and caution,(12) and the appointment of a receiver 
is a step whicli sliould not be taken without special reasons, particularly in the 


(1) Groy t'. Woogi'a Mohun Thakur, 28 C. 
790 (1901). 

(2) Act I. of 1877, sects. 44,52; Woodroffo 
31. 

(3) Ib., Beet. 22. “ Biscretiou when applied 
to a Court of law means discretion guided by 
law. It must be governed by rule and not 
by humour. It must not be arbitrary, vague 
and fanciful but legal and regular; ’’ per 
Lord Mansfield in Wilkes’s case, 4 Burr., 2539, 
eited in Harbuns .Sahai v. Bhairo Persbad 
Singh, 5 C. 259, 205 (1879); see also remarks 
in Queon Empress v. Cbagan Bayaram, 14 B. 
331, 344,'362 (1890), per Jardine, J. 

(4) Ghanasban Nilkant Nadkarni v. 
Moroba Bamohandra Pal, 18 B. (1894) at 
p. 493. 

(5) Ib., p. 484; Bhupendra Nafb Basu 
V Banjit Singh, 41 C. 384 (1913). 

(«) Act I. of 1877, soot. 60 (J.); Koir, 8 . 


(7) Shadi v. Anup Singh, 12 A. 438 (1889). 

( 8 ) Act I. of 1877, soot. 44; Kerr, 3 ; 
Sideswari Debi v. Abhoyeswari Debi, 16 C. 
818, 822, 823 (1888); Chandidat Jba v. Pad- 
manund Singh Bahadur, 22 C. 469,464, 465, 
(1895); Hx parte Jijai Amba, 13 M, 390 
(1890) [removal of receiver]; Weatherall v. 
Eastern Mortgage Agency Co., 13 C. L. J, 
495 (1911). 

(9) Mun Monihey Bassco e. Ichamoyoe 
Bassec, 13 W. R. 60 (1870); Proeonomoyo 
Bebi r. Beni Madhub Boy, 6 A. 556 (1883). 

(10) Owen V. Homan, 4 H. L. 1033; 
Sidrawari Bob: v. Abhoyeswari Bebi, lupra ; 
Chandidat Jha v. Padmanund Singh Bahadur, 
mpm. 

(11) Prosunomoyo Bebi v. Beni Madhub 
Ray, 6 A. 566 (1883). 

( 12 ) Tb. 
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case of a bond fide possessor with legal titlo.(l) The main principles upon 
which such discretion should be exercised have been laid down in the case of 
Owen V. Homan,(2) and those principles have been held to be as equally applicable 
in this country as in England.(3) In that case Lord^Cranworth said “ The 
receiver, if appointed in this case, must be appointed on the principle on which 
the Court of Chancery acts of preserving property pending the litigation which 
is to decide the right of the litigant parties. In such cases the Court must of 
necessity exercise a discretion as to whether it will or will not interfere by this 
kind of i'nlerim protection of the property. Where, indeed, the property is as 
it were in medio, in the enjoyment of no one, the Court can hardly do wrong in 
taking possession. It is the common interest of all parties that the Court should 
prevent a scramble. Such is the case when a receiver of a property of a deceased 
person is iqjpointed pending a litigation in the Ecclesiastical Comt as to the 
right of probate or admini8tration.(4) No one is in the actual lawful enjoyment 
uf property so circumstanced, and no wrong can be done to any one by taking it 
and preserving it for the benefit of the successful litigant. But where the object 
uf tlie plaintiff is to assert a right to property of which the defendant is in the 
enjoyment, the case is necessarily involved in fm'fflier questions. The Court 
by taking possession at the instance of the plaintiff may be doing a wrong to the 
defendant; in some cases an irreparable wi'ong. If the plaintifi should eventu¬ 
ally fail in establishing his right against the defendant, the Court may by its 
inlerim interference have caused mischief to the defendant for whicli the subse¬ 
quent restoration of the property may aflord no adequate compensation. In 
all cases, therefore, where the Comt, interferes by appointing a receiver of property 
in the possession of the defendant before the title of the defendant is established 
by decree, it exercises a discretion to be governed by all the circumstances of 
the .case.” (6) 

As in the case of injunctions tire Court will always look to the conduct of 
the party who makes the application for a receiver and will not interfere unless 
his conduct has been free from blame; (6) and parties who Have acquiesced 
in property being enjoyed against their own alleged rights cannot come to the 
Court for this form of relief.{7) A stronger case is generally required for the 
appointment of a receiver than for the issue of an injunction. It may well be 
that ch'cumstances which will warrant the issue of an injunction will not warrant 
the appointment of a receiver. Accordingly, while the Court may in its dis¬ 
cretion refuse to appoint a receiver, it may yet consider the case to be one which 
calls for an injunction. The‘opinion of the Court of first instance is, in these 
matters, of great weight. It has all the facts and the parties before it, and is 
probably the best tribunal to decide whether it is necessary or expedient, having 

(1) Gossain Dulmir Pnri v. Tekait Hetna- Bhagwant Phatarpakar v. Shankar Ram- 

rain, 6 C. L. B. 4C7, 469 (1890). chandia Phatarpakar, 47 B. 388 (1892). 

(2) ' 4 H. L. 1032, 1033. (5) Owon v, Homan, supra, 1032, 1033. 

(3) Sideswarl Debi v. Abhoysswari Debi, ( 6 ) Kerr, 8 ; see Baxter t). West, 28 L. J. ■ 

supra 1 Chandidat Jha v. Padmanund Singh Ch. 169; of. Wood v. Hitchinga, 2 Beav. 297. 
Bahadur, supra; Ramjiram v. Saligram, (7) llj. j Gray v. Chaplin, 2 Russ. 147 j 
14 C. L. J. 210 (1909). Skinner's Society v. Irish Society, 1 M. & 

(4) See Joy Kally Debi v. Shib Eath Cr. 162. 

Chattorjoe, Bom’ke,Teflt. 5 (1860); Yeshwant 
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regard to tlie circumstances of tlie case, that a receiver should be appointed.(1) 
And a party who in appeal attacks the exercise of this discretion should show 
that the discretion has been improperly so exerciBed,(2) The exercise of the 
power being thus discretionary it would be difficult, even if it were possible, 
with any precision to make out the limits within which it is ordinarily circum¬ 
scribed ; but some of the principles which govern the discretion of the Court in 
such appointment will be found considered more fully and in detail in the work 
cited (3) in those Chapters which specially treat of the cases in which a receiver 
may be appointed. * 

The best guides in the matter of interference by way of injunction and 
receiver have been judicially stated to be the principles which determine the 
action of Courts of Equity in England.(4) It is, in fact, on these principles that 
t lie relief given in Indian Courts by injunction audrcceivcr is in the main founded. 

A judgment of the Court wliich is in persowmi may be enforced by pirocess 
in jimonmn, that is, by att.achment of the person when the jierson is within the 
jurisdiction or by seque.stration of the goods or lands of the didendant when 
these are within the jurisdiction of the Couili until the defendant do comply 
with the judgment or osder of the Court.{.5) Under the authority conferred 
by the Charters of the Supreme Courts and continued by their own Letters 
Patent, the High Court? in India jiossess the power of enforcing obedience to 
their orders by attachment for oontempt,(6) and they have all the powers of 
a Court of Equity in England for enforcing their decrees in pmonam.{l) The 
jurisdiction of the High Court to imprison for contempt is a jurisdiction tiiat 
it has inherited fi’om the old Supreme Court, and w'us coufeiTt'd upon that 
Court by the Charters of the Crown, which invested it with all the powers and 
authority of the then Coui-t of Chancery in Great Britain, and this jurisdiction 
has not been removed or affected by the Code.(8) The power of the Mofussil 
Courts to commit for contempt, otherwise than under the authority of special 
statutory enactments confeiriug, or of case-law recognizing, that powi'r, is u 
matter of doubt. (9) 


(!) The Oriental Rank Corporation v. 
Liobin Call Seal, lU C. Tl.'i, 737 (1884), per 
(larlli, t'.J. See also Ram Sunder Da.ss v. 
Kamal .(lia, 32 C. 741 (lOO.’i), whero it was 
also held that in considering an application 
for a receiver it was inadvisable to go into 
the general nicrits of the case. 

(2) See Shod! n. Anup Singh, 12 A. 438 
(1889). 

(3) Woodi'oile's Receivers. 

(4) See Nusserwanji Merwanji Panday v 
Gordon, 6 B. 26(i, 284, 279; Sideshwari Debi 
V. Abhoyeswari Bobi, 15 C. 818, 822, 823 
(1888); Chandidat Jha v, Fadmanund Singh 
Bahadur, 22 C. 459, 4114, 405 (1895); and 
cases cited in Woodroflo’s Law of Injunctions, 
pp. 3, 4. 

(6) ?eun V. Lord Baltimore, 1 Vea. 444, 
vide Woodroffc, 39. 


(6) Hassonbhoy v. Cowaaji Juliargir 
Jassawalla, 7 B. 1 (188J); Navivahoo t’. 
Naratam Das Candas, 7 B. 5 (1882). 

(7) H. H. Slirimant Maharaj Yashvantrav 
Holkar v, Oodabhai Oureotji Ashburnor, 14 
B. 353, 359 (1890), 'per Sargent, C,J.; 
citii^g Martin v. LawrenoO, 4 C. 055 (1879); 
Hassonbhoy v. C'owasji Jehangir Jossawallu, 
7 B. 1 (1881). 

(8) Martin v. Lawrenee, 4 C. 855 (1879), 
per White, J.; Hassonbhoy v. Cowasji 
Jchai^h* JassawalU, supra, 4 ; NaWvaboo 
V. Narataiu Das Condas, supra, 12, 13$ 
B. V. Thnmal l^ddi, 24 M. 523, 648, Note 
(1909}- 

(9) See Hassonbhoy v. Cowasji Jehangir 
Jassawalla, supra, at p. 3; Navirahoo v. 
Naratam Das Candas, supra, at pp. 13, 14. 
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A receiver is an officer of the Court, and the Court will, therefore, see that 
he performs his function, and will protect the agent appointed under its orders.(l) 
Being such officer, his possession is simply the possession of the Court, and to 
such an extent is this the case that any attempt to disturb that possession 
without leave of the Court is a contempt of CouTt.(2) Thus an attachment 
of money in the hands of the receiver is an interference with the Court’s possession 
through its officer the receiver, and may not, therefore, be made without the 
Court’s leave first obtained.(3) The mere appointment of a receiver operates 
as an injunction against the parties, their agents and persons claiming under 
them, restraining them from interfering with the possession of the receiver 
except by permission of the Court.(4) The Court requires and insists that 
application should be made to it for permission to take possession of any property 
of which the receiver has taken, or is directed to take, possession. The rule is 
not confined to property actually in the hands of a receiver. The Court will 
not permit any one, without its sanction and authority, to intercept or prevent 
payment to the receiver of any property which he has been appointed to receive, 
though it may not be actually in his hands.(6) The form in which the Court 
usually enforces its order in the matter of receivers is,.»in extreme, or aggravated 
cases, by committal to prison, or ordinarily by ordering the party in coiiU-mpt to 
pay the costs and expenses occasioned by his impropef conduct, and the costs 
of the application. In cases where the contempt consists in entering upon 
land in the possession of a receiver or in bringing an action against the receiver, 
or against a party over whose property a receiver has been appointed, the Court 
I’cstrains by injunction the trespass or prosecution of the action, and orders 
the party in contempt to pay the costs of the applioation.(6) The High Coiuts 
in India being Superior Courts of Record have full powers to punish for conterirpt 
of their orders committed either directly or through interference with the action 
of officers appointed by them.(7) It has already been observed that the nature 
and extent of the powers of Mofussil Courts in the matter of contempt is doubtful 
in the absence of express statutory provisions on the subject. -The Code does 
not directly provide for the case of the breach of or the enforcement of orders 
under r. 1 (otherwise than in execution of a decree) as it does in the case of 
interlocutory orders under 0. XXXIX. rr. 1, 2. But the order appointing a 
receiver operates per se as an injunction, and if necessary, for the pitrpose of 
giving express effect to the order, an injunction may be granted in terms. 
Although ordinarily the receiver docs not himself apply for commencing pro¬ 
ceedings by way of contempt, and, generally speaking, action is taken by the 
parties beneficially interested, there is nothing to prohibit his doing so.(8) 

When a receiver is appointed by an Appellate Court, the latter has, even 


(1) Dinonanth Srcomoncc v. C. S. Hogg, 
2 Hay, 396, 397 (1883). 

(2) Wilkinson v. Gangadhar Sircar, 6 
15. L. R. 486, 487 (1871) j Kerr, 139. 

(3) Kahn v. All Mahomed Haji Umer, 
16 B. 677 (1892); followed in Mohommed 
Eohuruddeon v. Mahonuned Noorooddeon, 
21 C. 86 (1893). The Sheriff may not 
dislurb the posseaaiou of a receiver: Kerr, 


173, 174; Woodroffe, 41. 

(4) Mahommed Zohu^ddeen v.Mahommed 
Noorooddeen, supra, at p. 91. 

(6) Kerr, 160; Ames v. Birkenhead Docks, 
20 Beav. 353. 

(6) Kerr, op. cit. 171-173. 

(7) Vide ante, and cases there cited. 

(8) Grcy v. Woogramohun Thakur, 28 C. 
100 (1900). 
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although the appeal bo no longer pending, jurisdiction to deal with matters 
relating to the receiver, including proceedings for contempt, until he has had 
his accounts passed by it.(l) A receiver, being a mere officer of the Court, is 
bound to obey every order of the Court., and if he neglects or refuses to comply 
therewith, he stands in no better position than any other person, and may be 
punished in the same way.(2) 

Who may be appointed. —In cases other than those in which the Court 
Receiver or Collector is appointed^any peiipon may be selected subject to certain 
general rules which have their basis in the nature of the office of a receiver and 
the functions to bo discharged by him. Inasmuch as a receiver is required 
to be an impartial person, the. person cho.sen should, as a general rule, bo wholly 
disinterested in the subject-matter of the suit. Tljc Coiut may, however, 
with the consent of all the parties, or in very special cases without such coneent, 
appoint as receiver a person who is mixed up in the subject-matter of the stiit, 
if it is satisfied that the, appointment would be attended with benefit to the 
sstate. Where the defendant in a suit for partition made an apjdication regarding 
the custody of the propenf,y, and the Court directed suo motu that pending the 
suit the plaintiff should have the control and management of one part of the 
property and the defendant should have the same power over the rest, it was 
held that this order was legal and projier and practically amounted to an order 
under r. 1.(3) Apart from the question of interest, the Court will e.onsidin’ the 
character and qualifications of the. person proposed; his familiarity with the 
kind of property to be managed, his place of residence with reference to 
the estate to be managed, his ability to spare sufficient time, for the duties of his 
office, and other similar facts Ixearing upon the appointment.(4) The second 
general rule is that the Court is averse to appointing as receivers persons occupy¬ 
ing relations of trust as trustees, executors, or otherwise towards the property 
or estate which is the subject of the receivership. The reason of this rule is 
that the Court is exceedingly jealous of appointing any person to a receivership 
whose duty it would otherwise be. to watch the proceedings of (.he receiver, or to 
call him to an account for his management.(5) 

In all cases the selection of a particular person for the receivership is regarded 
as a matter of judicial discretion to be determined by the Court according to the 
circumstances of the case. The exercise of this, like all other matters of judicial 
discretion, will rarely be interfered with by an appellate tribunal, and it may be 
stated, as a general rule, that to induce an Appellate Court to interfere with the 
decision of an inferior tribunal in the selection of a receiver, it is necessary to show 
some “ overwhelming objection in point of propriety of choice, or soine objection 
fatal in principle,” to the person named.(6) 


(1) Ib.; vide ante: Woodroffo, 42. 

(2) Beach, sect. 248, where also a liqui¬ 
dator is in poesession the receiver wiil be in 
contempt if ho move against him without 
leave. Kerr, 174, IIH. 

(3) Dan Prasad v. Gopi Kishan, 36 A. 19 
(1913). 

(4) Woodroffe, 46; High, Beets. 84,88,69; 


Kerr, 119, 120. 

(6) Woodroffe, ib. 

(8) Cookes V. Cookes, 2 Be G. J. A S. 626, 
at p. 828, per Knight Bruee, L, J.; Perry v. 
Oriental Hotels Company, L. R., 6 Ch. App. 
420; High, scot. 85; Jibanessa v. Mafldonesss 
17 C. W. N. 681 (1913). 

4 K 
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A receiver may iic appointed of my prope^rty, whether moveahle or im¬ 
moveable, provided it is the suhjeel matter of a suit or under attachneni; and 
probably, though the italicized words have now been omitted, the appointment 
will be limited to such cases. In, however, suits for partition of joint estates 
the Court has jurisdiction to place the whole of the estate out of which the 
plaintiff seeks to have his share partitioned, in the hands of a receiver, and to 
order that the latter shall be at liberty to raise money on the security of the 
whole of such joint cstate.(l) Receivers have been appointed of undivided 
shares, though Equity is generally averse to extending the aid of a receiver, as 
between joint owners or tenants in comnion.{2) 

Time when receiver may be appointed.—A receiver may be appointed 
during the pendency of the litigation at any time before decree. The applica¬ 
tion for a receiver may be made at any stage of the action, according as the 
urgency of the case requires it. Where proceedings are already pending an 
order for a receiver may be made in these proceedings without any fresh suit 
being instituted. If the appointment of a receiver is a substantial object of 
the action the plaint should contain such a praycr,jand if it does not, upon 
amendment a receiver may be obtained.(3) A receiver may also be appointed 
or continued (4) by the decree; or the appointment may be made after the 
decree ; (5) even though it had been previously refused, if a state, of facts en¬ 
titling the jiarty to a rer.civer were made to appear in the proceedings in 
the cause.(0) Under r. 1 a receiver may bo appointed of any property after its 
sale in execution of a mortgage-decree and before the confirmation of the sale.f?) 
The provisions of this rule are not controlled by sect. 95 of the Bengal Tenancy 
Act.(8) A receiver will be appointed at the instance of a mortgagee when the 
interest payable under the security is in arrear.(9) 

■ Time from which appointment takes place.—Where an order is made 
that a certain person, upon his giving security, be appointed receiver, the order 
appoints the receiver conditionally upon his giving security only; a receiver 
becomes such on giving security. When he has done that h e, can take possession. 
He. is not legally clothed with the character of receiver, nor able to perform if s 
duties, until he has given security and his recognizances are perfected. It 
has been held that the appointment of a receiver as far as it affects the rights 
of creditors or third parties dates not from the order appointing him, but faom 
the completion of the security required to be given by the order, and, accord¬ 
ingly, until the appointment has been completed, a judgment-creditor is not 


(1) Poroahram Mookorjeo *. Omerto Hath 
Mitto, 17 C. 014 (1890). 

(2) High, sect. 000; Woodroffe, 50; Joy- 
narain Geeree v. Shibporaad Geeree, 6 W. B. 
Misc. 1 (1800). 

(3) Kerr, 128; H. v. H., 1 Ch. D. 270, 
Seton Deor. 052. 

(4) Motivahu v. Preinvahu, 10 B. 511, 612 
(1892); Mathuari Umamba Boyi Saiba t>. 
Mathuari Dipamba Boyi Saiba, 19 M. 120 
(1896); Kx parte Jijai Amba, 13 M. 390 


(1890). 

( 6 ) Shnumugan v. Moidin, 8 M. 229, 233 
(1884); Korr, 131. 

( 0 ) Att.-Gen. v. Mas>r of Galway, 1 Moll, 
96, 104; Korr, 132. 

(7) Madaneswar o. Mohamaya, 13 0, L. J. 
487(1911); 15 G W. N. 072. 

( 8 ) Ib. - 

(9) Eastern Mortgage and Agenoy Co. v. 
Rakca Khatun, 10 C. W. N. 997 (1912). 
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deburrcii from prooecding to execution.(l) But in a. later case it luia been held 
that the appointment of a receiver is complete on the entry of an order of 
appointment, although he may not be able to take actual possession of the 
property until the security is approved.(2) If no security is required (which 
should appear upon the fare of the order) the appointment is complete upon 
possession being taken under the order,(3) When, as will be done in urgent 
cases, an interim receiver is appointed for a limited time without security, he 
becomes an officer of the Court and is legally clothed with that character from 
the date of his appointment.(4) The receiver’s liability, however, to account 
m respect of monies received and exjxmdcd by him as receiver at once arises 
whether the security has been fompleted or not.(6) As far as respects parties 
to the action, the rents and profits of the estate over which a receivei' has been 
appointed are bound from the date, of the order for the appointment,(6) but the 
latter does not date back to the, date of the applie!ition.(7) Though outsiders 
may not be afiected until the, completion of the security, the parties t,i the suit 
may, before such time, be restrained from touching the property.(8) 

Duration of receivership.—Except (according to English practice) in 
the case of managers, there is often no limit of time fixcd.(9) When this is 
the case, and the suit is dismissed, the, dismissal of the suit will in general operate 
as a di.scharge of the receiver. But if the suit is deerwd and no limit is fixed 
in the appointment of a receiver, it is not necessary for the judgment to direct 
that he be continued.(lO) Sometimes the receiver is only appointed until judg¬ 
ment, that is, during the pendency of the suit or until fui ther ordersi. When 
this is the case, if he is to continue receiver the. judgment must so direct, and 
a.s this is practically a new appointment, further security must be given unless, 
as is usually the ease, the security originally given is made applicable to any 
continuation of the appointment.(ll) It is within the discretion of a Court 
appointing a receiver in a suit to order that the office should continue perma¬ 
nently after the decree when such continuance is necessary or for so long as it 
may be .so.(12) 


(1) Edwards v. Edwards, L. K. 2 Ch. D, 

291, 296. In Defries v. Creed, 34 D. J. Gh. 
007, it was held that there was no con¬ 
tempt, pcaflcsHion having been taken after 
the receiver was nominated, but before he 
had passed his recognizances and before ho 
had been actually appointed ; and sco Sx 
forte Evans, ife Watkins, 13 Ch. D. 202,260 ; 
High, aoct. 121. ' contrary rule generally 

prevails in tho Amori< en Courte, in which it 
is held that upon the tding of tho bond tho 
receiver’s title has relation back to the date 
of his appointment, and such title has been 
upheld against oredltors levying upon the 
property between the date of the appoint¬ 
ment and the filing of the bond: High, sect. 
I21A.; and see Beach, sect. 168. 

(2) Rowland Hudson v. John Pierpont 
Morgan, 13 C. W. N. 654 (1909). 


(3) Morrison v. .Skerno Iron Works Co, 
60 L. 688 . As to forms of appointihont, 
SCO Seton, 760. 

(4) Taylor v. Eekersloy, 2 Ch. D. 302 ; 6 
Ch. D. 741. 

( 6 ) Smart v. Flood, 49 L. T. 467. 

( 6 ) Lloyd V. Mason, 2 M. & C. 487; Cod- 
rington v. Johnston, 1 Boav. 620, Bee 
Wiokons v. Townshend, 1 R. & M. 361; Jle 
Birt, 22 Gh. D. 604. 

(7) He Claike, 1898, I Ch. 339. 

( 8 ) Sco Defries v. Creed, 34 L. J. Ch. 007. 

(9) Kerr, 140; Woodroife, 59 el eeq. 

(10) Kerr, 146. 

(11) Ib. In Motivahu v. Premvahu, 18 B. 
611, 612 (1892), the receiver who had been 
lireviously appointed was continued by the 
decree. 

(12) Mathueri Umamba Boyi Salba v. 
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Mode of appointment. —A receiver will not lie appointed under the Code 
unlens an action is pending, or the property ho the subject of attachment 
(iwUi). A plaint should be filed claiming a receiver, where the obtaining of it 
is a substantial object of the action. Application should be made upon, or 
after, the filing of the plaint and before, or after, service of the writ. An applica¬ 
tion for a receiver may be made on motion or on petition. The party applying 
may either move to obtain a rule nisi or serve notice of motion. If the matter 
be urgent, he may apply for an ad MrferiMreceiver until the hearing of the applica¬ 
tion, or he may apply for leave to serve short notice of motion. It is submitted 
that imd(n the Code the Court possesses the pow<‘r of appointing a receiver at 
the instance of the defendant, but that the exercise of such jurisdiction will be 
limited to cases where the defendant’s claim to relief arises out of the jdaintiff’s 
cause of action or is incidental to it : but that if the relief sought by a defendant 
is not connected with the subject-matter of the plaint, the defendant must, if 
he desires a receiver, institute an action of his own for such purpose.(l) Applica¬ 
tion for a receiver may be made cither ex •parte or on notice, but it is only in 
case of emergency that a receiver will be appointed upon an ex parte application, 
as where there is any risk of the defendant defeating the applicant’s object by 
making away with the property on being served with notice of application for 
a receiver. The Oourts, however, are very averse to the exercise of jurisdiction 
upon application ex parfe.{2) The motion should be properly founded on 
affidavits, copies of which should be served with notice of the application; 
altlioagli, if the pa|)er.s on which the moving party seeks relief arc already in 
file on the cause, it is sufficient to refer to them in the notice. It is not regarded 
as necessary or essential to the appointment of a receiver that the facte upon 
which the application is based should be set forth in the pleadings, but it is 
sufficient if they are presented to the. Court by affidavit upon the hearing of the 
motion. It is proper, on denjdng a motion for a receiver to give leave to the 
moving party to renew his motion upon additional proof, if it appears that he 
may, by obtaining new proof, present a strong case for the relief sought. And 
it is competent for a plaintiff to ask for and for the Court to appoint a receiver 
after a hearing and even after a rehearing, and refusal when an altered state of 
facts is presented showing an appropriate case for the relief. But when the 
application has once been before the Court and has been denied, a receiver 
will not be appointed upon a subsequent application upon a simple motion lor 
that purpn,se founded upon the same papers as before without affidavits or 
additional proof, showing a necessity for the relief. The person whose property 
it is sought to place in the receiver’s hands must be. made a party to the suit in 
order that he may have an opportunity of resisting the application, the granting 
of which might result in irreparable injury to his inteTest8.(3) 

Security.—^Every receiver appointed must give suchjecurity (if any) as 
the Court thinks fit, duly to account for what he shall receive in respect of 
the propcrty.(4) As a gemsral rule, security is required, but if, as in exceptional 


MathuBri Dyamba Boyi Saiba, 19 M. 120 (2) Kerr, 127, 128; High, seot. Hi. 

(ISOS); and see Ex parte Jijai Amba, 13 M, (3) High, sect. 17. 

390 (1880). (4) B. 3; Woodroffe, 65. 

(I) See Woodroffe, 81. 
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cases, no security is to be given, it should be so stated in the order. Where a 
person is appointed receiver subject to his giving security, the order is not 
effective until security is given.(l) According to English practice, where there 
is evidence of immediate danger to the property and there is no time for the 
receiver to complete his security, an tM(mm receiver may be appointed without 
security for a limited period, or until a receiver should be appointed under a 
reference for that purpose upon the undertaking of the person so appointed 
interim receiver, if he be the plaintiff, not to deal with the property except under 
the direction of the Court, and to abide by any order which the Court may think- 
fit to make as to damages or otherwise. In other cases where the case is urgent 
and there is no time for the receiver to complete his secuiity, the party moving 
the Court must enter into an undertaking as to damages and for the receipts of 
the receiver; or must undertake that the person so appointed receiver shall 
give such secm'ity as the Court can enforce that he will pjcservo intact the 
property of which he is appointed recciver.(2) There seems to be no reason 
why this course should not be followed in this country if necessary. In any 
ease the Coui't might dispense with security oi-, in the case of the High Court, 
appoint the Court reccivej. The Court has, moreover, where there was great 
danger to the property, appointed a receiver without security and directed him to 
take po.ssession before the order of appointment was formally drawn up.(3) 

Effect of appointment.—A receiver duly appointed is from the moment 
of his appointment an officer of the Court and entitled to the possession of the 
property comprised in the order appointing him. The effect of the appointment 
is to remove the parties to the, action from the possession of the property,(4) 
subject to this that the Court cannot remove from the possession or custody of 
property under attachment any person whom the parties to the suit or some or 
one of them has or have not a present right so to remove.( 6 ) The appointment, 
however, though it may operate to change possession, has no effect itself upoii 
the title to the property in any way, and determines no right as between the 
parties.(()) Receivers and managers arc only custodians of the proj)crty of 
which they take posse.ssion. The Court in an action for a receiver deals with the 
posses.sion only until the right can he determined, if the right be the subject- 
matter in dispute between the parties or until the incumbrances have been 
cleared off, if the appointment has been made at the suit of an incumbrancer. 
The title is in no way prejudiced in theory or principle by the appointment,(7) 
and remains in those in whom it was vested when the appointment was made.( 8 ) 
The possession of the Court by its receiver is the possession of all parties to the 
suit according to their titles. His appointment is not for the benefit of the 


(1) Korr, 138, 139; In re Boundwood Col¬ 
liery Co., 1897, 1 Ch. 373; High, sect. 121; 
Rowland Hudson 0 . John Piorpont Morgan, 
13 C. W. N. 6M (1909) (tho appointment is 
complete on the entry of the order of ap¬ 
pointment, although he may not be able to 
take possession). 

(2) Kerr, 143. 

(3) Woodroffe, 07. 


(4) Kerr, 149 ; r. 1, ante. 

(6) E. 1. 

(6) Orr ». Muthia Chetti, 17 M, 504 (1893); 
Boaoh, sect. 1. 

(7) Kerr, 149, 162. 

(8) Beach, sect. 209; tlie object of the 
appointment is not to divest a rightful owner 
of the title but to protect the property by 
taking possession: ib., sect. 221. 
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plaintifE merely, but for all other persona who may establiah right in the cause. 
Ho is not the particular agent of any party but an officer of the Court.(l) With 
regard to the limitations on his title, it is to be observed that his possession is 
subject to all valid and existing liens upon the property at the time of his appoint¬ 
ment, and it does not divest a lien previously acquired in good faith.(2) The 
rights of the parties to an action are not interfered with by the appointment.(3) 
It is not averse to either party.(4) If at the time a receiver is appointed a 
party claiming h right in the same subject-matter under a title paramount 
to that under which the receiver is appointed is in possession of the right which 
he claims, the appointment of the receiver leaves him in possession.(6) The 
appointment of a receiver is a matter which does not concern mortgagees or 
prior incumbrancers, for a receiver in the exercise of his authority will be obliged 
to respect former orders of the Court; and prior incumbrancers are at liberty 
to take such proceedings in behalf of their own interests as they may think fit.(C) 
The appointment operates as an injunction against the parties, their agents 
and persons claiming under them, re.straining them from interfering with the 
possession of the receiver except by permission of the Court.(7) The order does 
not, however, create a charge, but it operates as am injunction to restrain the 
defendant from himself rec.eiving the proceeds of sale.(8) A receiver of laud 
never takes actual possession; he only receives the rent; nor does he receive 
such rent and profits by virtue of an estate or title vested in him, but he collects 
the same merely as an officer of the Court upon the title of some persons parties 
1.0 the action.(9) 

FoBsession and interference with possession of receiver. —The 

receiver being the officer of the Court from which ho derives his appointment, 
his possession is exclusively the possession of the Comt, the property being 
regarded as in the custody of the law, in gremio kgis for the benefit of whoever 
may be ultimately determined to be entitled thereto. The po,sscsBion being 
therefore that of the Court may not be disturbed without the leave of the Court, 
and any person who disturbs such possession is guilty of a contempt and liable 
to punishment therefor. No one is entitled to interfere with the possession 
whether he claims under, or paramount to, the right wliich the receiver was 
appointed to protect.(10) Thus an attachment of money in the hands of the 
receiver is an interference with the Court’s possession and may not, therefore, 
be made without the Court’s leave first obtained.(11) When the Court appoints 


(1) Kbit, 153. 

(2) High, sect. 138; Buaoh, soot, 202. 

(3) Kerr, 151. 

(4) Beach, sect. 222. 

(5) Koit, 149,164; Evelyn v. Lewis, 3 Ha. 
472; Bryant v. Bull, 10 Ch. D. 155. 

(6) Bryant v. Bull, supra; the appoint¬ 
ment of a I’ecoivcr is for tho benefit of incnm- 
branoers only so far as cxiircsscd to bo for 
their benefit, and as they cbooso to avail 
themselves of it: Kerr, 153, 154, 166. 

(7) Foster v. Townshond, 2 Abb. N. C. 29, 
45 (Amcr.); Boach, sect. 211. 


(8) MahommcdZolmruddeenr.Mahomnicd 
Noorooddeen, 21 Cal., 91 (1893). 

(9) Ex park Evans, 13 Ch. D. 250; Vino 
e. Kaloigh, 24 Ch. D. 243. 

(10) High, sect. 134;. Kerr, 158-100; 
Kahn v. All Mahomed Haji Umer, 16 B. 577, 
679 (1892); Woodioffe, 71. 

(11) Kahn v, Ali Mahomed Haji Umer, 
16 B. 577 (1892); followed In Mahommed 
Zohuruddeen v, Mahommed Noorooddeen, 21 
C. 80 (1893). A judgment-creditor cannot 
without leave exoente against property in 
the hands of the receiver; Jogendra Nath 
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a receiver it requires the parties to the action to give up the possession to the 
receiver of all property comprised in tlie order, and treats them as guilty of 
contempt if they refuse to do so.(l) 

As a general rule appointment of more than one receiver whether by the 
same or a different Court, except in case of joint receivers, is not allowable.(2) 
If at the time a receiver is appointed a party claiming a right in the same subject- 
matter is in possession of the, right which he claims, the appointment of the 
receiver leaves him in possession of the right, and does not interfere with the 
exercise of it.(3) If, on the oth*r hand, the claimant is oui of possession, ho 
must apply to the Court before ho institutes any legal proeecdings afiecting 
the possession which the receiver has acquired,(4) even where the, receiver has 
been appointed without prejudice to the rights of person.s having prior charges.(5) 
So, too, where a receiver has been appointed over the estate of a tenant in 
po.ssession, though the appointment does not affect the rights of the landlord, 
the latter will not be permitted to exercise these rights, as, for example, the right 
of distraint without first obtaining the leave of the Court.(G) 

Parties whose rights are interfered witli by having a receiver put in their 
way may, on making a jy^oper application to tlic Court, obtain all that they may 
justly require. The Court has the power, and will always take care to give 
a party who applies in a regular manner for the protection of hi.s rights, the 
means of obtaining justice, and will even a-ssist him in asserting that right and 
having the benefit of it.(7) The course of a party who claims a right paramount 
to that of the receiver, or rather to that of the party obtaining the receiver, 
is either to apply on notice in the action in which the receiver was appointed 
and to come in and be examined pro interesse suo, or to apply for leave to proceed 
by action notwithstanding the receiver’s poBses8ion.(8) Q’he application in 
the suit is usiuilly framed in the alternative that the receiver do accede to the 
plaintiS’s demand or that the, latter may be allowed to proceed.(9) In mo.st 
instances a party aggrieved may have ample relief by application on motion to the 
Court appointing the receiver. In most cases of claims against a receiver the 


Goaaain r. Uobendro Nath Qossaiu, 20 C. 
127, 129 (1898); Hem Chunder v. Prankristo, 
1 C. 403 (1870), and first two oases ; Sarat y. 
Apurba, 15 C. W. N. (1911); 14 C. L. J. 05 
(and each eroditor niuat obtain leave). 

(1) Woodroffo, 70. 

(2) Ib., 78. 

(3) Evelyn v. Lewis, 3 Ha. 472; Wells r. 
Kelpin, 18 Eq 2it8 ; Underhay v. Read, 20 
Q. B. D. 209; l\...rr, 104. 

(4) Evelyn r. Li wis, supra, 475; Kerr, 
104, 159. 

(5) Bryan v. Connick, 1 Cox. 422; Langton 
V. Langton, 7 U. M. and 0. 30; Kerr, 165. 

(0) Sutton V. Rees, 9 Jur. N. S. 456; Kerr, 
165. See also as to distraint, ib., 168, 169. 

(7) Kerr, 165, 16tl; Woodroffo, 80. 

( 8 ) Kerr, 166. As to form of notice of 
motion or summons for examination pro 


irUtresse sue, see Han. Ch. Forms, 1698 { 
with rcsxHsct to tlie practice on examination 
pro interesse suo, sec Brooks v. Qreatheod, 1 
J. & W. 179; Hamlyn f. Lee, 1 Dick, 94; 
Gomine v. West, 2 Dick, 472 ; Hunt v. Prist, 
ib. 540; Anon., 6 Ves. 287. The offcot of 
suoh an examination may generally bo 
obtained on motion or petition when a refer¬ 
ence to inquire into the claim will if requisite 
bo ordered: Walker v. Bell, 2 Mad. 21; 
Dixon p. Smith, 1 Swan, 457; Dickinson 
V. Smith, 4 Mad. 177; Dan. Ch. Pr., 621, 
1696. Bisscssureo Dcbi v. Sookram Das 
Mohunt, 15 W. R. 347 (1871), aiipears to 
have been a oaeo of this kind; but the 
report is so meagre that it is not clear why 
the application was refused. 

(9) Kerr, 167. 
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remedy by motion is adequate, and any person having such a claim may resort 
to this summary remedy. The more common practice and that which has been 
generally commended by the Court, is to hear and determine all rights of action 
and demands against a receiver by petition in the cause in which he was appointed 
without remitting the parties to a new and independent suit. And it rests 
wholly within the discretion of the Court to grant leave to bring an independent 
action against its receiver or to determine the controversy upon petition in the 
original cause. ( 1 ) 

Suits and applications against receiv'er,—It would be inconsistent with 
the main pm-pose of a receivership (to preserve property in controversy pendente 
lite) which devolves upon the Court the duty of protecting its possession, as 
well as incompatible with the dignity and authority of the Court, to allow its 
officer to be summoned before any tribunal in respect to the property in his 
hands, at the will of any and ever)' person who has, or imagines he has, a just 
cause of action, or who for sinister purposes might institute a fictitious suit 
against him. On the other hand, to deny to those having just causes of action 
or claims which call for the adjudication of the Courts of Law or Equity, all 
opportunity for investigation and all right to a propeuiremedy, simply because 
the property to which they must look for reparation has been seized by the 
Court and is in its keeping, would violate the fundamental principles of personal 
rights. The difficulty thus presented has been overcome by requiring all those 
who desire to bring suit against a receiver first to obtain leave to do so from the 
Court which appointed him. The Court usually grants such leave unless it 
appears clearly from the application of the claimant that his demand has no 
legal foundation ; the petition should therefore show a probable cause of action- 
one demanding adjudication b}^ proceedings in Court.(2) . If a receiver duly 
appointed and in possession of the property in controversy, be sued without the 
leave of the Court appointing him first obtained, the parties who bring the suit 
may ^ subjected to proceedings in contempt of Court and punished accordingly. 
The proceedings in a suit so brought will generally be restrained by injunction, 
ox stayed or set aside on motion. Whether the party proceeding at law did or 
did not know that a receiver has been appointed over the property, or however 
clear his right may be, the Court will restrain the prosecution of the claim if it 
be instituted without leave.(3) It has even been held that the consent of the 
Court to an action against a receiver is a condition precedent to the right to sue, 
and cannot be rectified by a subsequent application for permission to continue 
the action brought without such permission.(4) But several later cases have dis¬ 
agreed with this.( 6 ) 


(1) See WoodroSo, 81; High, sects. 254, 
264B; Kerr, 168, 170; Mahomed Mehdi 
Galistana v. Zoharra Begum, 27 C. 285 
(1889). 

(2) Beach, sect. 652; Miller v. Ram 
Ranjan Chackravarty, 10 C. 1014 [a receiver 
cannot be sued except with the permission of 
the Court]; Kerr, 170. It is not the eouise 
of the Court unless it is perfectly clear that 
there is no foundation for the claim to refuse 


liberty in any case to try a right which is 
claimed against its receiver! Randfield v. 
Randfield, 3 Dc G. F. & J. 706; but the 
application should show a probable ground of 
recovery : High, sect. 254; WoodroSe, SB. 

(3) Beach, sect. 653; Kerr, 158, 172. 

(4) Pramatha Hath Gangooly v. Khettra 
Hath Bannerjee, 32 C. 270 (1904), aed qu. 

(6) Sarat v. Apurba, 16 C. W. N. 925 
(1911); Banku v. Harendra, 15 C. W. H. 64 
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It rests in the discretion of the Court to allow a party claiming rights against 
its receiver to bring an independent action against him or to compel such party 
to proceed'against him by petition in the action in which he is receiver.(l) When 
a Court is asked to give leave to sue its receiver, it may, and usually must, 
examine’ into the merits of the claim to ascertain whether a suit is necessary 
or proper for its adjudication, but such examination and the order made upon 
it cannot be used by either party as in any way affecting the merits of the case. 
The order simply permits a judicial investigation to be made ; the examination 
is not itself a trial, nor is the decisi<m an adjudication upon the merit8.(2) 

Generally a receiver cannot be held personally liable in an action brought 
against him in his official capacity, the judgment being entered only so as to 
affect the funds in his hands.(3) An action cannot be brought against a receiver 
by a person at whose instance he was uppoinlcd.(4) If a special case be made 
out, the Court will allow a party to continue an action, uotwitlislanding that 
it has been commenced without leave.(D) 

An application for leave to sue a receiver may be made ex yarte at the time 
of presenting the plaint and not in the suit in which the receiver has been ap¬ 
pointed or on notice to tl^ parties,(6) though it would appear that tlio latter 
course of applying in the suit has sometimes been followed.(7) Any order 
declaring that leave to sue is not necessary will not bind the parties who are not 
present. (8) 

“ Any property.^’—A considerable portion of the text-books is occupied 
with a discussion of the cases or instances in which receivers will be appointed, 
and references are given to all the decisions in which receivers have, in fact, 
been appointed or refused. This mode of treatment had its origin in the fact 


(1910); Maharaja of Burdwan v. Apurba, 
15 C. W. K. 872 (19J1); and aeo Satya 
Kriaal Bonerjee v. Satya Bhupal Banerjoc, 
19 C. L. J. 191 (1913) (Court after dealing 
with the contempt may give leave to pro¬ 
ceed). 

(1) Beach, sects. ti54, 709; High, 80ct.H. 
264, 264B, 255. It is common practkic 
instead of asking leave to bring action to 
intervene in the original suit by petition, and 
some cases arc more conveniently so tried 
than by separate action : Beach, sect. 664; 
Woodroffe, 86. In the suit of Suttya Sunkur 
Ghcwal V. Bani Golap Moneo Bossce, an 
application 'vvas inade (3 Sept., 1900, oor. 
Ameer Aii, J.) for <m order that the receiver 
who had put up property of the parties for 
lease and who had subsequently refused to 
grant a lease to the highest bidder, should 
grant a luasc to the applicant or return his 
deposit money or be discharged as to ^h 
share of applicant. In the affidavit filed 
against the application objection was taken 
that the matter was properly one for a suit, 
but the objection was not pressed at the 


heitfing, and the Court disposed of the 
appUcatiun. 

(2) Beach, sect. 657. 

(3) Ib., sects. 716, 7J8. 

(4) Kerr, 160-161. 

(6) Ib., J07 : Gower v. Boanott, 9 L. T., 
310. See Aston v. Heron, 2 M. A K. 397. 
If an action has been brought or the posses¬ 
sion interfered with without leave, the order 
restraining these acts will also give leave 
or direct that the party be examined pro 
inieresse suo ; Johnes v. Claughton, Jao. 673.; 
as to whether leave to sue is jurisdictional, 
see High, sect. 264A. 

(6) lb. 

(7) See Kumar Suttya Suttya Ghosal v. 
Rani Golapmoni Debi, 6 C, W. N. 27 (1897); 
WoodrofEo, 89. 

(8) Chartered Bank of India, Australia and 
China v. Hurish Chundcr Neogy, supra. See 
also as to suits against receiver, Kumar 
Suttya Ghcwal v. Golapmoni Bebi, 5 C. W. N. 
27 (1897): Surender Koshub Bay v. Boorga- 
soondry Bosseo, 15 C. 263 (1888). 
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that in its inception the law of receivers was a case-made law of very gradual 
growth declared from time to time as necessity arose and with reference to the 
particular circumstances of the case in which the jurisdiction was exercised. 
Though precedent was added to precedent, there was yet no general statutory 
statement of the nature and extent of this form of jurisdiction which could 
only he ascertained by an enumeration of all the cases in which it had been 
exercised. This course is, however, no longer necessary or expedient. An 
excessive citation of case-law, even where it is not, as is sometimes the case, 
of doubtful authority or incapable to pres'ent circumstances, too often serves 
no other purpose than to confuse and to obscure the plain provisions of modern 
Statutes and Codes.(1) 

The effect of the English Judicature Act was to enlarge very much the 
powers which the Court of Chancery formerly possessed, and there is now no 
limit to the power of the Court to appoint a receiver except that such powci 
is only to be exercised where “just or convenient.'’ The words have now been 
adopted in r. 1, ante. Here again the question to be determined is one in the 
main, if not entirely, of fact. The Court may, in any pending litigation, appoint 
a receiver if the circumstances of the particular ca^ require it. A Judge has, 
therefore, a wide discretion. But that discretion must be judicially exercised.(2) 
Though the discretion to grant relief will in the main be influenced by the par¬ 
ticular facts of ea(dt case, it must also be guided by certain broad and well- 
established principles which have governed previous practice, and which, though 
unexpressed, may be said to underlie the provisions of the Code. (3) 

In the first place, the jurisdiction thus given must not bo lightly but most 
cautiously cxerci.sed.(4) The relief is not one ex dcUto justitiw but one wliicli 
i.s purely within the judicial discretion of the Court. The power to appoint a 
receiver is not to be generiilly exendsed as a matter of coui'se, and it is not a 
reason for allowing an application tliat it can do no harm to appoint a receive!-. 
The appointment of a receiver is, in many eases, a matter for the most serious 
consideration, for the Com-t, by taking possession at the instance of a ijlaintiff, 
may be doing ti wrong, in some cases irreparable, to the defendant. Eor if 
the plaintiff should eventually fail in establishing his right, the Court may, by 
its interim interference, have caused mischief to the defendant for whicli the 
subsequent restoration of the property may afford 110 adequate compensation.(.5) 
In an application for the appointment of a receiver it is sufficient if a prirml 
facie title to the property over which the receiver is sought to be appointed is 
made out. The removal of property has been considered a sufficient ground.(6) 

(1) Woodroffo, 90. Pandey, 6 C. W. N. 385 (1894). In this case 

(2) Srimati Mathura t'. Slubdayal, 14 a roooiver was appointed of the property of 

0. W. N. 262 (1909); Ranijiram v. Sali^Bin, tlio shrino of Tarakeswar, liberty being given 
14 0. W. N. 248 (1909). to move to extend the rule on fresh materials. 

(3) Woodroffo, 97. The Court 'directed tlj^t the conduct of the 

(4) Mun Mohinco Dassee ». lohamoyeo daily 8hem was not to bo interfered with, 

Dassee, 13 W. R. 60 (1870). and that the receiver was to pay for them 

(5) Woodroffe, 97, 98; see observations out of the offerings ho received; followed in 
as to Injunction which d fortiori apply in the Sree Ram Das v, Mohabir Das, 27 C. 279 
ease of the stronger remedy in Baddam v. (1899). And see as to removal of property, 
Dhunput Singh, 1 C. W. N. 430-432 (1889). Chandidat Jha c. Padmanand Singh Bahadur, 

(0) Sham Chand Qiri v. Bhaya Ram 22 0. 406 (1895). 
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It is, of course, no ground for refusing to appoint a receiver that the acts 
complained of amount to a criminal offence, and that a criminal prosecution is 
available to the petitioner, 

Nextly, the situation of tiie properf)’ and parties must be considered. 

The cases may be dealt with in the following classes :—(a) where the property 
is in medio ; (6) where the plaintiff possesses an admitted interest; (c) where 
the plaintiff’s title is disputed by the defendant claiming under legal title; 
(d) miscellaneous cases.(1) 

Whore the property in, as itVero, in medio^ in the enjoyment of no one, 
the Court can hardly do wrong in taking possession. It is ilic common interest 
of all parties that the Court should prevent a scramble, as where there is litigation 
as to the right to probate or a.dininiBtration.(2) 

The second case wliere plaintiff possesses an admitted interest is that of 
joint tenants and tenants in common in which the Courts aiv generally averse 
to interfere ; (3) partition suits iu which receivers are frequently appointed ; (4) 
cases of tenant for life ; remaindoriimn ; Hindu widow; (5) partnership where 
such a state of facts ia shown by the party complaining as if ])roven at the 
hearing will entitle liiiu U) a dissolution ; ( 6 ) Ciises of trust wliorc there are sub¬ 
stantial groujids for the (ixercise of the jurisdiction; (7) infancy, the pj'operty 
and interests of infants being under the peculiar and ex<^lusivo i^ani of the Court 
of Chancery ; (S) and hmacy,{9) 

Thirdly, there are the cases of disputed title. If a right is asserted to 
property in tlie possession of the defendant claiming to hold under a legal title 
generally, a strong case is r(^quired to be made out. There must be some equity, 
d/i iiger of waste, fraud, abuse of trust, or tJic like, or want, of reasonable appc^cTance 
of title.(10) 

Then, lastly, there ary miscellaneous cases,(11) on contract, (H»veuant, con¬ 
veyance, lease, debtor and creditor, mortgages,(12) juid otlier cases (13) in which 


(J) Woodroffp, JO]. 

(2) See Owen v. Homan, -1 H C. 1032, 
1033; Kerr, 23-25, 27-20; High, sect. 40; 
Beach, sect. 04; Yeahvvant Bliagwant v. 
Shankar Ranichandra, J7 B. 31K)-302 (1892); 
In the GoocIh of Lucliminarain Bogla, 5 
a W. K. celxi. (1901). 

(3) Woudroffc, 112. See Kuniara Tiru- 
malai v. Bangaru 'J'irumalai, 21 M. 310 (1898). 

(4) Woodroflo, 119; Beach, sect. 492; 
High, sect. 607; Boreshnath Mookerjeo v. 
Ouicrto Nautii AnUer, 17 0. 014 (1890). 

(5) WoodroftVi, 125; Beach, sect. 488; 
Kerr, 75, 76; Mt. Alaharani v. Nanda Lai 
Miescr, 1 B. K Jl., A. U J. 27 (1808). 

(0) Woodroffo, 120, where subject is dw- 
cussed; Korr, 80, 81; and as to attachment 
of property of a partnership, see Bamodar v, 
Panalal, 9 Bom. L. E. 540 (1907). 

(7) Woodroffo, 133 ; Beach, sect. 597. The 
same principles apply whoro a receiver is 
sought against an executor or administrator: 


Wootlroffe, 137; Haiizabai t’. Kazi Abdul 
Karim, 19 B. S3, 85 (1893); High, 004, 605 ; 
Bennct, 33. 

(8) Bennct, 20; Woodroffu, i lJ. 

(9) Kerr, 03-Wi. 

(10) Woodrofle, 142, r.t seq. 'Dio loading 
Indian decision is Sidheswari Dabi v. 
Abhoyeswarl Dabi, 15 C. 818 (1808); foil, 
Chandidat Jha v. Pandmanand Singh Bahadur 

22 C. 459, 404, 405 (1893); sec also Sroo 
Ram l)as v. Mo'habir Das, 27 C. 279 (1899); 
Prusonomoyc Dovi v. Beni Madhuh Ral, 5 A. 
at p. 501 (1883); Gossain Dulmir Puri v. 
Tekoit Hetnarain, 0 C. L. R. 407,469 (1880). 

(11) See Woodruffe, 149. 

(12) Ti’ibhovan v. Jamuna, Bain. P. J. 184 
(1889); Latafut HoHsein v. Anunt Ohowdhry, 

23 C. 517 (1890); Jaikissondos v. Zenabai, 
14 B. 431 (1888); Appasami Naickan v, 
Jotha Naiokan, 22 M. 448 (1899); Woodroffe, 
155 et seq. 

(13) Woodroffo, 168 ct seq. 
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general principles may receive some modification from the peculiar circumstances 
of the case. 

Hitherto property the subject of a suit has been considered, but a receiver 
may also be appointed of property under attachment. The appointment of a 
receiver at the instance of a judgment-creditor is known in English practice 
as equitable execution.(1) A proceeding under the Code has nothing in common 
(beyond the fact that a receiver is appointed) with “ equitable cxecution.”(2) The 
application for a receiver may be made either by the judgment creditor or debtor, 
and in some cases it is as much to the interest of the first as of the second.fS) 
Attachments are not superseded by the appointment of a mttnager.(4) The. 
proceeding does not change the property in the subject which is attached and 
affected by it.(5) The fact that property under attachment is in the hands of a 
receiver does not protect it from attachment of all other creditors.(6) A receiver 
may be appointed without the consent of the decree-holdcr.(Y) The scope 
of the powers and duties of receivers of attached property are wider than those 
of managers under the Code of 1859.(8) “ Powers of the owner,” referred to in 
r. 1, must bo read in connection witli other provisions of the Code.(9) When a 
debt due from a third person to the judgment-debtor if attached in the hands of 
the person who owes it, the Court may, if necessary, appoint a manager to sue 
for it.(lO) A receiver appointed in execution may sue for any debts attached; (11) 
in the t erm, however, only of the order appointing him; (12) or for contribution on 
contract; (13) or for the property of the judgment-debtor.(14) A receiver cannot 
waive a right to recover without the sanction of the Court.(15) A receiver does 
not represent the estate for all purposes. He has none of the powers which 


(1) Fiat V. Maliaraj Bahadur Singh, 2G C. 
772 (1899). 

(2) Woodroffo, 174. 

(3) See generally ib., 17n; Hureo Sunkur 
Mukorjee v. Jogendro Cooiuar Mookerjoe, 19 
W. R. 60 (1873); Din Dyal Lall ». Ram 
Ruttan Neogoc, 16 W. R. 46 (1871); Rro- 
jendcr Narsin Roy v. Kunwer Roy, 1 W. R. 
Misc. 16 (1804); Doorga DuU Singh ». Bun- 
waroe LoU Sahoo, 25 W. R. 33 (1876); Bun- 
waree Loll Sahoo v. Girdharee Singh, 16 
W. R. 273, 274 (1871); Mohabir Porshad 
Singh V. Collector of Tirhoot, 13 W. R. 423 
(1870); Bunwari Lull Sahu v. Mohabir 
Peraad, 12 B. L. R. 297 (1873); Rednum 
Atchutora v. Khaja Mahomed, 6 M. H. C. R. 
272 (1870); Mohunt Ram Rucha v. Doorga 
Dntt Misaer, 13 W. R. 453 (1870); Ootam 
Singh V. Ram Surun Lall, 23 W. R. 287 
(1876); Mohinee Mohan Dass v. Ram Kant 
Chowdhry, 16 W. R. 322 (1871); Umbkai 
Churn Sarnakar v. Meik, 5 C. W. N. xxii. 

(4) Mohabecr Fershad Singh v, CoUeotor of 
Tirhoot, 13 W. R. 423 (1870); Bunwari Lall 
Sahu V. Mohabir Fersad, 12 B. L R. 297 
(1873). 


(6) John Tiel». Abdool Hyo, 19 W. R. 37, 
38 (1873). 

(6) Ib. 

(7) Ibskoor Chuudor v. Chowdhry Chotec 
Singh, Marsh, 261 (1863); aa to what muat bo 
shown, Boe Dinobundhoo Singh v.Macnagh ten, 
2 C. L. R. 185 (1878); Debkumari Bibi v. 
Ramlal Mukerjeo, 3 B. L, R. app. 107 (1869). 

(8) As to that Code, t«‘C John Tiol v. 
Abdool Hye, 19 W. R. 37, 38 (1872); Moran 
V. Muttu Bibee, 2 C. 72 (1870). 

(9) Gopalaaami v. Sankara, 8 M. 418 
(1886). 

(10) RambuttyKooerr.Rameasur Fershad, 
22 W. R. 30 (1874); Rcaaat Hossein v. 
Jugganath Singh, 21 W. R. 419 (1874); as 
to order on garnisheo, sec Toolas Goolal v. 
Bombay Tramway Co., 11 B. 448(1887). 

(11) Ib. 

(12) Benodo BeharyMookerjeee.Rajnarain 
Mittor, 30 C. 099 (1903). 

(13) Sundaram v, Sankai'a, 9 M. 334 (1886). 

(14) Mirza Mahomed v. Widow of Palmu- 
kund, 3 I. A. 241, 246. 

(16) Gopalaaami v. Sankara, 8 M. 418,420 
(188" 
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may be conferred under r. 1 in respect of property belonging to tlio judgment- 
debtor not attached in the suit in which the order was made.(l) If grounds 
be shown for such a coui'se the receiver may, on the application of the parties, 
be removed.(2) 

Rights and powers, (a) General. —It may be said in a general way that 
a receiver has no powers except such as are conferred upon him by the order by 
which he is appointed, and by the practice and usage of the Oourt. He is 
merely an officer of the Court; IWs holding is the holding of the Court: he is 
but a minister, and therefore has not the discretionary power of a person acting 
in a fiduciary character. In theory the Court itself has the. care of the property 
in his hands. He can do nothing likely to seriously diminish the fund without 
the special leave of the Court. He is not, however, merely the, as.signee of him 
whose property is placed in his rare, bufhc may exercise such power in dealing 
with the property as belong to a receiver according to the practice of the Court, 
and as are particularly conferred upon him by the order of his appointment.(3) 
Under the Code the Court may grant to the receiver all such powers as to bring¬ 
ing and defending suits and for the realization, management, protection, preserva¬ 
tion, and improvement of the property, the collection of the rents and profits 
thereof, the application and dispos,al of such rents and profits, and the execution 
of instruments in writing as tlie ojoner himself has or such of those powers as the 
Court thinks fit.(4) A receiver is at all times subject to the control of the 
Court which possesses the power to make all necessary orders for the control 
of receivers appointed by it.(.5) He has a right to the protection of the Court, 
and his pos.se.ssion will not be allowed to be disturbed.(0) Tlie Court will see 
that he carries out his functions, and will protect the agent appointed under its 
orders.(7) The scope of the receivership may be extended. 

(6) ClBcretion.;—In many matters of eare. and management receivers 
are allowed to use their owa discretion subject to the control and approval of 
the Court. But in all important matters 3 receiver should apply for and obtain 
the direction of the Court which appoints him.(8) 

(c) Application for instructions. —A receiver has a right to apply to the 
Court for instructions when a question arises .as to what may be his duty under 
its orders.(9) 

(d) Delegation.—A receiver is not justified in delegating or entrusting 
to aiiother a duty entrusted to him by the Court. If he does so, and thereby 
causes loss to the estate, he is bound to make it good.(lO) 


(1) Sundaram v. S.iiikara, 9 M. 334 (1880 ); 

as to general of receiver, see Orr v, 

Muthia Chetti, 17 M. 501 (1803). 

(2) See Huree Sunkur v. Jogendro Coomar^ 
19 W. B. 66 (1873); Bunwaroo Lall Sahoo 
V. Girdharee Jingh, 16 W. R. 273,274 (1871); 
Huree Sunkur v. Jogendro Coomar, 22 W. R. 
220 (1874). 

(3) Beach, sect. 249; Woodroffe, 204. * 

(4) Sect. 305. 


(6) Beaoh, sect. 260. 

(6) lb., sect. 266. 

(7) Dino Nath Sreenoneo v. Hogg, 2 Hay, 
396, 397 (1803). 

(8) Balaji Narayan v. Ramchandra Govind, 
19 B. 660, 662 (1894). 

(9) WoodrofFe, 208; Beaoh, sect. 259. 

(10) Balaji Narayan v. Raznohandra Go* 
vind,19B.60O(1894); WoodroflEe, 208-210. 
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(e) PosBessioE.— It is both the receiver’s power and duty to take possession 
of the property whether moveable or immoveable over which he is appointed. 
Where a receiver is appointed by the Court to get in outstanding personal 
property, it is his duty to collect all he can get in. The power of a receiver to 
take property implies a correlative duty on the part of any one havmg it in his 
possession to deliver it to him, and such holder violates the law in resisting the 
exercise of the lawful authority of the receiver.(l) 

(/) Leases. —If tenants in possession of properly over which a receiver is 
appointed arc directed by the order to attorn to him, the receiver should, as 
•soon as his appointment is complete, call on them to attorn accordingly, and 
if they refuse, application should be made to the Court. The receiver is entitled 
to all the rents in arrear at the date of his appointment and to all the rents 
which accrue during the continuance of his receivership, and an order will, 
if necessary, be made for pa5Tnent.(2) As to power to serve notice to qu't and 
sue, see below. (3) As regards the power of leasing, it is creat ed by the order 
appointing the receiver who has no estate or interest in himself wliich enables 
him to lease. It is oommon to grant such powers of ie-ase for a limited period, 
usually three years, but whenever it is desired to lease for a longer term, the 
sanction of the Court must be obtaincd.(4) 

(g) Sales. —As to the. practice of the High Court in assisting purchasers 
at receiver’s sales (5) and sale by receiver during administration,(G) sec ea8e,s 
cited. Liens upon property held by a receiver are. not dive,sted by virtue of 
a sale made by him.{7) A sale by the receiver, made under the order of Court, 
cannot, in the absence of fraud, be attacked collaterally by persons who were 
parties to the proceedings or their representatives.(8) When a suit has been 
disniis,sed the. Court has no jurisdiction to give the receiver any fresh power, 
as, for instance, liberty to sell.(9) 

(//) Borrowing.—If a receiver requires money to discharge his duties the 
• Court will give him leave to Irorrow upon i.he security of the property in his 


(1) Woodrege, 211. 

(2) lb., 212. 

(3) Jtrobomayi G'upta v, Davis, 14 C. 32.3 
(1883); dist. inHari DasKimdue. Maogrognr, 
18 C. 477 (1891): sec matter more fully dis¬ 
cussed in Woodrogo, op. at. 213-219. 

(4) Under the general permission the re¬ 
ceiver may in his discretion let out property, 
hut not for any period exceeding three years 
without obtaining special permission: Bel- 
ohftmbcra, R. and 0., Note to B. 2U ; Krishna 
Chundor Ohoso v. Krishnosokha Qhose, order 
dated 20th May, 1878 (Cal. H. 0.): see 
Woodroge, 219-223 ; (ioueah Chuuder Dass 
V. Troylueko Nath Biswas, Suit 294 of 1881, 
CaL H. C. 0. (). C. ,1. 23 March, 1887; 
Siirendro Koshub Roy v. Doorga Soondery 


Doasoe, ].') C. 253 (1888); Suttya Siinkui' 
(Ihosal V, Golap Money Daboc, Suit .508 of 
1871, Gal. H. C.; Nilinmlhuh Mundlo r, 
Gilhmdors, 2 Sov. 95.3. 

(5) Minatoonessa Bibee r. KhatooneB.sa 
Blboo, 21 G\ 479 (1894); dissontod from in 
Golam Hoasein Arig v. Fatima Begum, 10 
C. W. N. 394 (1910). 

(0) Notai Chand Chuckerbutty v. Ashutosh 
Chuckerhutty, 6 C. W. M. 408 (1901). 

(7) Woodrogo, 231. See Gora Ohand Lurki 
II. Makhan Lai Chakravarti, 0 C. L. J. 404, 
409 (1907). 

(8) Gora Chand Lurki v. Makhan Lai 
Cliakravarti, 0 C. L. J. 404, 408 (1907). 

(9) Rabeholm v. Smith, 34 338 (1907). 
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hand3.(l) Where a receiver of joint property mortgaged that property to 
another after a money decree had been obtained against the owners, but had 
executed the mortgage previous to the attachment, held that the attaching 
creditors were not entitled to priority over the mortgagee.(2) 

(i) Payment. —^As to payments out by receiver, see note.(3) 

(j) Suits by or defended by receiver. —^With regard to suits by a receiver, 
two questions require consideration, namely, as to his right to sue in general 
and as to the name in which he shoufd sue. One of the most important functions 
exercised by receivers in the discharge of their official duties is that of bringing 
such actions us may be necessary to the proper discharge of their trust, as well 
as to secure and protect the assets and funds to whose control they are entitled 
by virtue of their appointment.(4) As a general rule all rights of action which 
belong to the, party whose property i.s put into the hands of a receiver arc trans¬ 
ferred to the latter by virtue of his appointment.(6) The appointment does not 
affect existing contraets or rights of action between the party whose property 
is placed in the hands of a receiver and others; he has no greater rights or 
advantages than those paesessed by his principal.(6) A receiver, therefore, 
cannot maintain an action upon a note or obligation running to the original 
party which lie himself could not have maintained.!?) His right of action 
relates back to the beginning of the title in the party for whose property he is 
receiver; if anhstituted in place of the owners of the property ho acquires 
all their riglits by subrogation.(8) Inasmuch as for the purpose of actions and 
suits connected with the receivership, receivers occupy substantially the same 
relation which was oocu}iied by the original parties against whom or over whoso 
estate, they were appointed, any defence which a defendant might have made to 
an action bronght by the original party in interest is eqnally available, and may 
be made with like effect when the action is instituted by the receiver.(9) The 
fact that a person is an officer of the Court entitles him to no privileges not 
accorded to other suitors, and in seeking relief he must commence his actions 
by the same process that other suitors are required to cmploy.(lO) A receiver’s 
liability for costs in an action in,stituted by him on behalf of the estate is similar 
to that of any other trustee—as, e.g., an executor or administrator—who sues 
for the interest of an estate, but being an offieasr of the Court, he usually receives 
special consideration.(11) Should he fail in his action he will, of course, be 
directed to pay the costs of the defendant; but as between himself and the 


(1) Woodroffe, 231; Poreshnath Mookerjeo 
ff, OmertoNaiith Mittor, 17 0. 614,019 (1890); 
Moharl Bibee v. l'•’u.lma Bibee, 7 C. W. N, 
oclxviii. (1903). 

(2) Horumbo Natli Bancrjcc v. Satish 
Chandra Mukerjee, 33 C. 1176 (1905). 

(3) Motivahu v, Premvahu, 16 B. 611 
(1892); Kuppusami Chotti f. Bathnavelu 
Chotti, 24 M. 611 (1901); In the goods of 
Qopal Lai Seal, Cal. H. C. suit 11 of 1902, 
Order 9 March, 1903 [advance of money for 
defence of suit]. 

(4) High, sect. 200 e< Sfq. ; Woodroffe, 238 


it leq. 

(5) Beach, soot. 663. 

(6) Ib., sect. 664; High, sect. 204. 

(7) Williams v. Baboook, 26 Barb. 109 
(Amor.); Bell v. Shibley, 33 Barb. 610 
(Amer.) 

(8) Beach, sect, 667. 

(9) High, sect. 206 ; Beaoh, seot. 699-706. 

(10) Beaoh, seot. 605 [voriftoation of plaint 
by receiver’s Muktear is probably sufficient: 
Drobomoyi Gupta v. Davis, 14 C. 339 fl887)], 

(11) Ib., seot. 679. 
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estate ho represents, he will, if he has acted properly, with care and in good 
faith, he allowed his costs out of any funds which are in, or may come to his 
handB.(l) Such an order in favour of a receiver will, however, generally, only 
be made in the suit in which he has been appointed, and not in the suit brought 
by him, unless in such latter suit the estate which he represents is fully before 
the Court. Since, however, a receiver sues in a representative capacity and 
not in his personal right, it is necessary that he should not only set out in his 
pleading the right of the party whom ho represents, but also the authority under 
which he assumes to act. Courts are inclined to the exercise of a strict control 
over their receivers in the matter of allowing them to bring suits concerning 
their receivership, and an action brought by a receiver is considered as 
brought under the order of the Court itself. If, therefore, a suit is instituted 
without authority, the parties are entitled to the protection of the Court against 
such unauthorirx’d proceedings on the part of the receiver, who will be directed 
to discontinue the action. (2) The usual practice, both in England and America,! 3) 
and in this country, before instituting actions by a receiver in matters connected 
with his trust, is to apply to the Court, from which he derives his appointment, 
for leave to bring such action. And, although it is frequently the ease that the 
order of appointment in general terms authorizes the receiver to sue for and 
collect all demands due, yet it is a common and a safe practice to first obtain 
special leave of Court before beginning the action. In order to avoid the 
neces.sity of frequent application to the Court for liberty to su(‘, it has become, 
customary to give to the receiver in the order by which he is appointed general 
leave; but a.s the authority to sue conferred by the order of appointment is 
confined to .such suits as are contemplated by the order,(4) and doubt may arise 
whether the particular suit brought is within the terms of the authority, it' is 
customary, as above stated, to obtain special leave in each case. Proof of the 
appointment of the receiver and of leave to sue is generally given by the pro¬ 
duction of a certified copy of the respective orders. It seems to be established 
that the regularity, propriety, or necessity of the appointment of a receiver is 
not to be questioned in a merely collateral action at least by parties or privies 
to the action in which the appointment was made. As to the rights of other 
parlies in this respect there seems to be a difference of opinion. It has been said 
to be probable, that those who were entire strangers to the original proceedings 
should be allowed in a collateral action where their interests arc affected by 
the appointment to attack the order on the ground that it was prociued through 
fraud, collusion, or deception practised on the Court, but for no other reason.(5) 
The general doctrine recognizing a receiver as the officer of the Court is not to 

(1) Seelb.; Seton, 4th Ed.. 442 j 6 Simon, and authority to sue. As to oases where, 

620 ; 2 Phillips. having an independent cause of action, the 

(2) Eeach, sect. 693; High, sects. 201,202; fact that a person is receiver does not dis- 
os to the necessity for leave, see Kerr, 163- qualify him from suing, and in which case 
171. In Dinonath Sreemoneo i’. C. S. Hogg, he does not sue in his character of receiver, 

2 Hay 395, 399 (1663), it was said that in sec Kerr, 164. 

the absence of evidence the Court will assume (3) High, soot. 183. 
that the receiver’s suit was instituted by order (4) Beach, seots. 660, 661. 
of the Court, sed qu., it being upon the re- (6) Ib., soots. 698, 702. 
ooiver as plaiiitiii to establish both his case 
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bo understood as liiiiitiiig or restricting his rights in the management of a suit 
which he has once undertaken, and after entering upon a litigation he is regarded 
as being entitled to all the freedom of action of any other suitor, and the fact 
that he appeals fi’om a decision which is against him is not of itself evidence 
of bad faith or of mismanagement of his trust, and may bo a meritorious rather 
than a censurable act.(l) 

Some conflict of authority exists whether, in the absence of the special 
authority, a receiver may sue in his own name or in the name of the original 
party in whose favom' Iho action accrued. In the first case a distinction must 
be drawn between the eases wlmre, though the party suing may be a receiver, 
he has an independent cause of action entitling him to sue, and to sue in his own 
name, and in which cases he dcs-s not really sue in his character of receiver. So 
a receiver, who is holder of a bill of exchangis may by the law-merchant sue in 
Iris own name ; (2) also when, as bailee, he, has a special property in the goods ; (3) 
or if he is possessed of chattels and those chattels ai’c unlawfully detained from 
him. So, too, after a tenant has attorned to the receiver and so created a 
tenancy between him and the receiver, the. latter may distrain upon the tenant 
in liis own name, and on his own authority without leave obtained from the 
(lourt; (4) and then* may be other cases in which, having an independent cause 
of action, the fact that he is receiver does not disqualify him from suing.(5) In 
other cases, however, and where the receiver is suing in respect of a cause of 
action which has accrued to him in his representative capacity from the party 
whose estate! he holds, the. prevalent rule appears to bo that where the matter is 
not controlled by .statute or order of the Court, the receiver should sue, not in his 
own name, but in that of the parties whose estate he holds.(6) But this view 
is stated (7) to be lo.sing ground and has not always been adhered to cither in 
America (8) or England,(9) and it has been held in the former country that a 
receiver by virtue of his appointment is a quasi-assignee invested with title to 


(1) High, Boot. 207 ; and sco as to appeah 
by a receiver, Beach, sect. 71C. 

(2) Xx parte Harris, 2 Cli. IJ. 423 j iverr, 
185. 

(.3) Hilb V. Reeves, 31 W. R. (Eng.), 20!t. 

(4) Kerr, 181, d ihi casus ; Wilkinson e. 
(iungadhai .Sirkar, 0 B. L. R, 401 (1871), 

(.5) In rc Sacker, 22 Q. B, D. 185 ; iu 
Wilkinson v. Oungadhar Sirkar, supra, at p. 
491, it was said: “It may happen that 
matters arise out of tho receiver’s possossion 
which arc sm h as to render it necessary for 
him to sue personally in regard to thorn, t.c. 
such as it would I).' wrong for any of the 
parties themselves to sue, e.g. where tenants 
have attorned to him or he has lot property in 
his own name.” This was a suit for specific 
performance of a contract of sale exoouted by 
the receiver in his own name and the receiver 
was admitted as co-plaintiff. 

(0) Beach, sect. 688 ; High, sect. 209; 


Wilkinson v. tiungadhar Sirkar, 0 B. L. R. 
486 (1871): “ Now tho application that the 
rcoeivor should have Icavo to suo simply 
means this, that ho should use tho names of 
tho owners of tho projx'rty and come into 
(lourt on tlieir behalf whether they consemt to 
his doing so or not: ” ib. at ]>. 490 ; Ram 
Lochun Sirkar Hogg, 10 W. R. 430 (1808). 
Suit in receiver’s own name held to bo an 
error of form only remediable in appeal where 
no objection had been taken : Juggannath 
Pershod Dutt v. Hogg, 12 W. R. 117 (1889). 

(7) Beach, sects. 888, 089; High, sects. 
209, 210. 

(8) Beach, sect^, 688, 689; High, Beets. 
209, 210. 

(9) Kerr, 109, ei Uti cfutae ; see also Evelyn 
V, Lewis, ^ Hare, 472 ; Armstrong v. Arm¬ 
strong, 4 L. K. 12 Eq. 614 ; Paterson v. Gas 
Light & Coke Co., 2 Ch. (1896), 476. 

4 L 
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Buoh an extent at least as will enable him to sue in his official ohaTactei.(l) 
Where the order appointing the receiver gives him power to sue in his own 
name or in the names of the parties to the suit, it might well be held that such 
an order merely entitles the receiver to sue in his own name in cases in which 
such action is proper, and in all other cases to use the names of the parties. 
It has, however, been decided that the Court had authority under sect. 603 
(now r. 1) to confer on a receiver the power to sue in his own name, and that 
if the order appointing the receiver gives him liberty, he may do so in any 
case.(2) Where the receiver is permitted to sue in the names of the parties 
and does so, no action on their part is necessary. (3) A receiver of attached 
property may also sue. He does not represent the estate for all purposes. He 
would have none of the powers which may be conferred under r. 1 in respect 
of property belonging to the judgment-debtor not attached in the suit in which 
the order was made.(4) It has been held that where a receiver institutes pro¬ 
ceedings, and is then replaced by another receiver, it is necessary that the new 
receiver should be mad# a party to those prooeedings.(5) 

The necessity for permission extends not merely to suits brought by, but 
also to suits defended by, the receiver.(6) The proper rule as regards applica¬ 
tions in respect of the estate is that they should be niade by the persons bene¬ 
ficially entitled, and not by the receiver; though it must be admitted that 
receivers have often originated proceedings in their own name.(7) 

(h) Indemnity.—A receiver is entitled to be indenmified out of his estate 
in respect of all costs, and charges, and expenses, properly incurred by him in 
the discharge of his office or under the order of the Court.(8) 

(1) Salary and allowance.—The receiver’s allowance is cither a percentage 
(in ordinary cases 6 per cent.) upon his receipts or a gross sum by way of salary. 
A receiver is entitled to his costs, charges, and expenses properly incurred in 
the discharge of his dutiee.(9) A receiver may be entitled to allowances beyond 
his salary for any extraordinary trouble or expcnse.(lO) The receiver is entitled 
to be paid next after the costs of realizing the estate. As the officer of the Court 
the. Court is bound to see that ho is paid.(l]) 


(]) Beach, sect. 689. 

(2) W. B. Fink e. Maharaj Bahadur Bingb, 

25 0.042(1898); B. c., 2 C, 489. “Itiaauoli 
a oonvonionoe to suitors for tho receiver to 
sue in his own name. Some of the parties 
may be dead, and it the receiver is to use the 
name of tho parties he would have to get the 
suit revived, but if he sues in his own name 
no such difficulties arise : ” ib.; per car., 615 j 
it is often a great saving of time, trouble, uid 
expense: ib., 446. In Fink v. Buldeo Lass, 
28 0.715, tho receiver sued in his own name. 
The first-mentioned case was followed in Jagat 
Tarini Lasi v. Kaba Gopal Chaki, 34 C, 805 
(1907). . 

(3) Drobomoyi Qupta v. Davis, 14 0. 339 


(1887). 

(4) Sundaram v. Sankara, 9 M. 334, 337 
(1886). 

(5) Akula Paradosi v. Dhelli Jagannadha, 
28 M. 167 (1904). 

(0) Woodrofte, 247 j Beach, sect. 708. 

(7) Woodroffo, 248, 249. 

(8) Ib., 249 ; Beach, sect. 771 j Kerr, 
201; Moran is Hitter Bibes, 2 C. 69 (1876). 

(9) BalajiHarayanv.Bamchandra Qovind, 
19 B. 680, 662 (1894); WoodroSe, 260 
elteq. 

(10) Kerr, 213, 214. . 

(11) Prem Lall MoUick ti. Sumbhoo Hath 
Boy, 22 0. 980 (1896) 
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(m) Lien.—He has a lien on the estate for his claims and allowance8.(l) 

Duties and liabilities of receiver.— He is, as an officer of the Court, 
itriotly amenable for his acts and accountable to the Court{2) which appoints(3) 
lim. His first duty is to obey the order of the Court appointing him.{4) He is 
lot liable for acts done under the order of the Court.(f>) He should be strictly 
impartial, as he is appointed for the benefit not merely of the party on whose 
jpplioation the appointment is made, but equally for the benefit of all persons 
who may establish rights in the case.{6) Many of the receiver's duties have 
been alluded to in dealing with tis rights and powers. So his right to take 
possession implies also a duty to do so. He is responsible foi’ any loss occasioned 
to the estate from his wilful default or gross negligence.(7) He ought to appar 
and give all necessary information to the Court in all applications lor payment 
of money.(8) He is liable to acoount.{9) He should keep correct and accm’ate 
accounts with vouchers,(10) and should file them with regularity and prompti¬ 
tude,(11) showing that all disbursements are payments properly made in respect 
of the estate.(12) A receiver may be ordered to account, although the suit in 
which he was appointed may be no longer pending.(13) R. 4 is new and contains 
important provisions in Jhis respect. It has been drafted on the lines of sect. 
18 (4) of the Provincial Insolvency Act of 1907. The original proposal to 
imprison receivers was considered too wide, and has been omitted. 

Jurisdiction to remove and discharge. —The power ( 0 terminate flows 
naturally and as a necessary sequence from the power to create. The power 
of the Court to remove or discharge a receiver whom it has appointed may be 
exercised at any stage ot the litigation. It is a necessary adjunct of that power 
of appointment, and is exercised as an incident to, or consequence of, that 
power; the authority to call such officer into being necessarily implying the 
authority to termiuate his functions when their exercise is no longer necessary, 
or to remove the incumbent for an abuse of those functions, or for other cause 
shown, and the cases upon this branch of the subject will resolve themselves 
into two classes, viz. cases of removal or substitution tor cause; and cases of 
final discharge because of the necessity of the appointment having ceased to 
cxist.(14) 


(1) lb.; Moran v. Mittii Beboe, 2 C. 70 
(1876); Boe Bertrand i’. Davies, citel ib. and 
Woodroffo, 262 et seg. 

(2) Woodroffo, 264. 

(3) Baddinath'Paul Chowdliry f. Byoaunt 
Nath Paul Cliowdlrry, 2 Tayl. & Bell, 102, 
163. 

(4) Woodioffe, 2e4, 

(6) Ib., 255. 

(6) lb. 

(7) B. 3 (i); Kerr, 302 ; Woodroffe, 266: 
Coomar SattyaSankar Ghosalti. Ranee Glolap- 
monee Debee. 6 C. W. N. 223 (1900). 

(8) Ghaitan Charun Mulliok v. Gooeol 
Chandra Mulliok, 1 C. W. N. 303 (1807). 


(9) Woodroffe, 259. See as to liability 
ease oltod in last note but one, and os to mis ■ 
appropriation by recoiver’a employooe, Balaji 
Narayan i>. Ramehandra Govind, pout. 

(10) Balaji Narayan r. Ramehandra Govind, 
19 B. 060, 002 (1894). 

(11) Gonosh Chundor Daas v. Troylucko- 
nath Biswas, Re C. T. Davis, Snit 294 of 
1881, Cal. H. C. 23 March, 1887. 

(12) Mohini «. Ram Narain, 14 C. L. J. 
445 (1911). 

(13) Administrator General of Bengal v. 
Prem Ball Mulliok, 22 C. 1011 (1896). 

(14) High, sects. 820,820; Woodroffe, 289 
etseg. 
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A dlsliuction indicated by the terms themselves is to be drawn betw’eeu 
the removal and the discharge of a receiver. The discharge of the receiver is, 
in general, the tcrminatiion of the receivership, while the removal of the receiver 
upon his own motion or for cause and the substitution of another person or 
persons in his stead, is a proceeding not inconsistent with the continuance of 
the receivership. Tlie rules of law, however, which regulate the removal of a 
receiver are, in general, applicable to the case of his discharge. A receiver is 
removed when it is made to appear that the interests of the parties concerned 
require it, and a receiver is discharged when the objects .sought to bo obtained 
by his appointment have been accomplished. In the one case the property 
in litigation continues in the possession of the Court, subject to the final decree, 
while in the oth(n case it passes pursuant to the decree to the party entitled. 
The power of removal being incident to the power of appointment, the Court, 
whoso officer the receiver is, may in a proper case direct his removal, and may 
impose such conditions in connection therewith as seem just. The Court is 
not limited in respect of time in the matter of the removal of the receiver, 
but may act thereon whenever it seems proper and at any stage of the 
litigation. 

As regard.? the power of the Court to remove a ieceiver for cause and to 
substitute another in his stead, it is to be observed that the exercise of the, 
power is regarded as a matter properly vesting in the sound discretion of the 
Court, and hence to be governed by the circumstances of the particular case. 
It is difficult, therefore, to frame any definite rules susceptible of general applica¬ 
tion, and the. power of removal for cause is referred to the broad and undefined 
region of the discretionary jurisdiction of Courts of Bquity.(l) The removal 
of a receiver and the appointment of another in his stead does not have the 
effect of invalidating claims against the former receivership, since the manage¬ 
ment of the estate is one and the same, though it becomes necessary to change 
the receiver.(2) All proceedings which directly affect the receivership ought 
regularly to be commenced in the same suit and before the same Court in which 
the appointment of the receiver was made. Accordingly a proceeding to remove, 
or suspend a receiver must bo commenced by motion in the suit in which he 
was appointed. It was the early rule in Equity that the application for the 
removal of the receiver could be made only to the Court by which he had been 
appointed and whose officer he was.(3) 

The application to remove or discharge a receiver is ordinarily made upon 
motion in the cause in which he was appointed on notice to all parties and the 
receiver, or the direction for discharge may be given in the decree at the hearing 
or in the order upon further consideration.(4) 


(1) High, Boot. 821; Beach, sect. 776. 

(2) High, sect. 827. 

( 3 ) Ib.; it is here pointed out that this 
doctrine has been essentially modlflod in the 
United States, in which a rocoiver may under 
various circumstances be removed by Courts 
other than that by which he was appointed. 
This qualification of the rule was an almost 
necessary outgrowth of the complex system 


of State and Federal Courts and of the power 
of the removal of causes from one of these 
classes of Courts into the other. It is also 
sometimes provided for by Statute. See 
Buddinath Paul Chowdhry v. Bycaunt Nath 
Paul Chowdhry, 2 Tayl & Bell, 192, 193 
[a receiver is only amenable for his acta and 
accountablo to the Court appointing him]. 

(4) Kerr, 238, 239. 
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Removal of the receiver.- —As already observed, this may take place 
either upon the application of the receiver himself appointed in the cause or 
upon the application of the parties thereto, over whose property he has been 
appointed. 

(«) Upon his own application-—It is not, in general, the policy of the 
Courts to remove a receiver upon his own application after he has once accepted 
the office and entered upon the discharge of his duties. This is the rule partly 
because of the unwillingness of th 8 Courts to charge the estate with the expense 
of such a proceeding, and partly because it is e.outrary to the theory upon which 
justice is administered in a Court of Equity to allow changes of this nature, 
which necessarily cause delay in collecting and se-ttling the affairs of the estate 
affected by the receivership. It may be laid down, therefore, as a settled rule 
that the Court -will not remove or discharge a receiver except where good cause 
therefor can be, shown, and it seems also that, generally, thi.s must bo something 
arising subsequently to the acceptance of the office.(1) Accordingly, where 
the receiver acce])ted the offiee at the request of the defendant, and was subse¬ 
quently incapacitated frjm performing the duties of his office by reason of 
blindness, he was discharg<!d upon his own petition; ( 2 ) but where the motion 
for relief was based upon the fact that the duties of the receivership interfered 
with the receiver’s own private business, the application was refused.(3) In a 
case where the receiver wanted to go to Europe on his own affairs, and remain 
a year, the Court allowed the receiver to be discharged, gave him his costs, 
and appointed a now reccivu.(4) A receiver who wishes to be discharged and 
cannot show any reasonable cause for putting the parties to the expemse of a 
change, will not be discharged on his own request unless on the terms of his 
paying the costs of the appointment of another receiver and consequent thereon; 
but whore a receiver had acted for many years and had paid in his balance, the 
Coiut would not charge him with the costs of the removal and the appointment 
of a new reoeiver.(5) 

(h) Upon the application of the parties. —It is, as of course, an elemen¬ 
tary proposition that a Court of Equity will not sanction or continue a receiver¬ 
ship which has been created collusively or fraudulently, and that a receiver so 
appointed will be removed upon proof that the appointment was made by 
collusion between the parties, or in fraud of the rights of any of the parties in 
inicrcst.( 6 ) When it subsequently appears that the appointment was improvi- 
dently made, the Court may unquestionably vacate the appointment, and thus 
remove the receiver; but the Court may properly require as a condition pre¬ 
cedent to an .,’dcr vacating the appointment that the. receiver’s expenses and 
compensation ue provided for by the moving party. ’Where the receiver’s 


(1) Beach, soot. 782; Korr, 233, 234; 
High,scot. 838; Smith v. Vaughan, Cas. tomp. 
Haudw, 261; Richardson v. Word, fi Madd. 
206; Edwards on Receivers, 660. 

(2) Richardson r. Ward, 6 Madd. ch. 260, 
where the receiver was allowed the costa of 
the proceedings. 

(3) Beach, sect. 782, citing Beers v. Chelsea 


Baidc, 4 Edw. Ch. 277. 

(4) Purdy u. Rapalje, cited in Edwards on 
Receivers, 061, and referred to in Beach, 
p. 733. 

(6) Kerr, 234, citing Cox v. Macnamara, 11 
Ir. Eq. 366. 

(0) Beach, sect. 784. 
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security is insufficient the Court inay remove him summarily, and direct the 
delivery of all the assets to his successor, if he neglect or refuse to procure 
additional 8ureties.(l) Where a recdver becomes bankrupt he will be discharged 
and a new receiver appointed.(2) If a receiver has been wrongly appointed 
over property of a person not a pfffty to the cause he will be discharged although 
there has been an abatement by the death of the sole defcndant.(3) When a 
receiver has been appointed temporarily in an ex parte proceeding, or before 
answer, and it subsequently appears from the defendant’s pleading or otherwise 
that the appointment ought not to have been made, or that the complainant 
has presented no case for the intavention of a Court of Equity, it is proper that 
the receiver should be removed. So where it is made to appear that there was 
no necessity for the appointment of the receiver, or where it is shown to the 
satisfaction of the Court that all the usual grounds for the appointment of a 
receiver—such as imminent danger to the property, fraud, insolvency, and the 
like—are wanting, the Court will remove the receiva and restore the status quo. 
But where a receiver enters in good faith upon the discharge of his duties and 
the parties in interest acquiesce for a considerable time, their laches may be 
such as to defeat a subsequent application on their part looking to the removal 
of the receiver.(4) 

Since absolute impartiality as between the parties to the litigation is an 
indispensable qualification of a receiver, upon an application for his removal 
the Court may properly consider his past relations to the parties as well as his 
present sympathies. And when it is shown that he was the nominee of one 
ho.stile party and bitterly opposed by the other, and that he was appointed 
under the mistaken belief that all interests had united in his selection, and 
that by reason of his interest his efficiency as an officer of the Court is impaired, 
it i.s proper to remove him,(r)) The mere fact of relationship between the 
receiver and the plaintiff in the action in which ho was appointed, is not, of itself, 
sufficient ground for liis removal, such relationship affording, at the most, merely 
a circumstance to be taken into consideration at the time of his appointment, 
it being the general rule that no relative of either of the parties ought to be 
selected as receiver. But where, in addition to relationship, bias and improper 
conduct arc shown a gr ound is made for his removal.(6) 

It is an established rule that a receiver will not be arbitrarily removed 
and another person substituted in his ])laec in the absence of a substantial 
ground, merely because certain parties in interest desire it. But it is competent 
for the Court to remove one receiver, and to substitute another in his stead, by 
consent of all parties when the. proceedings are lovAfide, and when there is no 
attempt to traffic in the receiver8hip.(7) Where a receiver had been appointed 
in an administration suit, another receiver who offered to act at a lower salary 
was, on the application of a mort.gagee of a tenant-for-life of the property, ordered 
to be substituted for him.(8) * 

(1) Beacli, sect, 776. (U) Beach, sect, 786 j High, sect', 821; and 

(2) iterr, 236 ; Dan. Ch. Pi'., 1716. as to where a party in interest has been 

(8) Ib., 237, citing Lavender v. Lavender, appointed, see Beach, sect, 790, 

I. 2 R. 9 £q., 693. (7} Beach, sect. 789; High, sect. 827. 

(4) Beach, sect. 780. (8) Stanley v. CJoulthnrst, W. N. (1668), 

(6) High, sect. 821. 308. 
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The rule that a receiver may be removed for misconduct or breacli of trust 
arises out .of the nature of the office, and the supervising power of the Ciourt of 
Chancery. Whenever the receiver is guilty of misfeasance or malfeasance 
iu office it is the duty of the Court to call him to account, and in a proper case 
it has the undoubted right to order a summary removal.(1) Either mismanage¬ 
ment or incompetence is a ground for removing a receiver.(2) A receiver will 
be removed if his appointment has been an improper one,(3) if he is irregular in 
carrying in and passing his accounts; (4) if his conduct has been such as to 
impede the impartial course of justice ; (5) or to amount to gross dereliction of 
duty; ( 6 ) and when a receiver appointed on behalf of incumbrancers has been 
guilty of gross negligence in the discharge of his duties, he may be removed 
upon their application, and may be required to pay interest upon the balances 
from time to time in hie hands, and to pay the costs of the proceedings for his 
removal.(7) * 

Final discharge of the receiver.—The discharge of a receiver may take 
place either during the course of the proceedings or at the conclusion of the 
litigation. A receiver i% generally continued until judgment, but according 
tn the decision undermentioned,( 8 ) if the right of the plaintiff ceases before 
that time the receiver may be discharged, and cannot be continued at the 
instance of the defendant. In this case the plaintiff claiming to bo on equitable 
creditor or incumbrancer of the defendant had obtained a receiver of the rents 
and profits of defendant’s real estate upon which he claimed to hdve a charge. 
Defendant having paid and plaintiff having received the amount claimed to 
be due the receiver was discharged, although other defendants claiming to 
have annuities or incumbrances upon the same property objected, and asked 
to be heard against the discharge. Lord Eldon said, “ I apprehend that with 
the right of the plaintiff to have the receiver must fall the rights of the other 
parties. It would be most extraordinary if, because a receiver has been appointed 
on hehalf of the plaintiff, any defendant is entitled to have a receiver appointed 
on his behalf. My decided opinion is that the order for the receiver must be 
discharged, and that all falls together.” In, however, a subsequent case (9) 
the Master (sf the Rolls said : “ There is no doubt that where a receiver is 
appointed under the authority of the Court he is appointed for the benefit 
of all parties interested ; and therefore he will not be discharged merely 
upon the application of the party at whoso instance he was appointed.” ( 10 ) 
If during the course of the proceedings the continuance of a receiver becomes 


(J) Boach, 783. 

(2) Goneah Chuitfler Doss v. Troylucka 
Nath Biewaa, lie C. T. Davia, Suit 294 of 
J881, Cal. H. 0., 0. 0. 0. J., Cor. Trevelyan, 
J., 23rd March, 1887. 

(3) Re Lloyd, 12 Ch. D, 448 j Neilman v. 
Neilman, 43 Ch. D. 198; Re Wells, 46 Ch. 
D. 569 ; Bronan v. Morisaey, 26 L. R. Ir. 618, 
cited Kerr, 230. 

(4) Bertie v. Lord Abingdon, 8 Beav. 63. 


cited in Kerr, 236. 

(6) Ib., citing Re St. George’s Estate, 10 
L. E., It. 606. 

(7) Ih.; High, sect. 829. 

(8) Davis V. Duke of Marlborough, 2 Sw 
167,108; see Woodrofie, 278 et eeq. 

(9) Bainbriggo v. BUlr, 3 Beav. 421. 

(10) In other oases also of a somewhat 
similar character proceeding have been 
stayed without prejudice to the order appoint* 
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unnecessaiy, or the object of the receivership is attained, the receiver will he 
discharged.(1) 

While the propriety of discharging a receiver, like that of appointing him, 
is to some extent a matter of judicial discretion, yet in some cases the right to a 
discharge becomes an absolute right which the Court has no discretion to 
refuse.(2) In such a case, therefore, the granting of the order of discharge is 
not a matter of discretion, but ita refusal is error which may be reversed on 
appea],(3) 

In general a receiver will not be discharged until the object for which he 
was appointed has been fully accomplished, or until the Court is satisfied that 
the exigency calling for a receiver has ceased.(4) Since the final decree in 
the cause is generall)’’ decisive of the subject-matter in controversy, and deter¬ 
mines the right to the possession of the fund or property held by the receive]', 
it is usually the case that such decree silpersedes the functions of the receiver 
since there is then nothing further for him to act upon. If, on the other hand, 
the result be favourable to the defendant, the functions of the receiver are at 
an end, and it is proper to order him to account and be discharged.(5) An 
order of dismissal of the suit which follows on the revetSal of an order appointing 
a j-eceiver clearly operates as a discharge of the receiver.(6) 

Under the Civil Procedure Code, once a suit has been dismissed, the Court 
dismissing it le, functus officio except that it may stay execution of its own decree 
or order for costs. Its jurisdiction extends no further in regard to a suit which 
has ceased to be a pending suit.(7) If, on the other hand, the controversy 
terminate.s favourably to the plaintiff or the. parl,y at whose instance the receiver 
was appointed, it will usufdly devolve upon him to carry out the decree of the 
Court according to the nature of the receivership and his powers under the 
decrefi.(8) It has been said that the det,ermination of the suit, however, will 
not, i-pso facto, discharge the receiver, but his functions must be terminated by 
a formal order of Court. (9) 

Unless the minutes of the order appointing or continuing a receiver and 
manager contain a provision for his discharge, an application to the Court is 
in general necessary to divest the possession of the receiver. The appointment 
of a receiver made previous to judgment will not be superseded by it unless the 
receiver is only appointed until judgment or further order.(lO) The receiver 
may, however, be continued by the decree.jll) The Court has jurisdiction 
notwithstanding a receiver has been discharged, to surcharge him in his 
accounts; (12) or to order him_to pay his balance together with the amount 
allowed him for his salary and interest.(13) 


(1) See Woodrotfo, 280. 

(2) High, Beet. 840. 

(3) lb. j Beach, fleet. 793. 

(4) See Smith v. Lystcr, 4 Boav. 227. 

( 6 ) Beach, fleet, 799. 

(0) Prem Lall MuUiok v. Sambhoo Nath 
Roy, 22 C. 9HO-973 (1896). 

(7) Yamin-ud-doulah e. Ahmed All Khan, 
21 C. (!61, 603-506 (1894); see Woodroffe’fl 


Injunctions, 66 - 68 . 

( 8 ) Beach, 799. » 

(9) Ib.; High, fleet. 834, 

(10) Kerr, 232. 

(11) See Moti Vahu v. Prom Vahu, 16 B. 
511, 512 (1892). 

(12) Jie Edwards, 31 L. B., Tr. 242, cited in 
Kerr, 240. 

(13) Harrison i>. Boydell, 6 Sim. 211. 
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The decree may direct a periuanent appointment, in which case the discharge 
of the receiver is a matter of discretion.fl) 

Discharge of sureties.— The sureties of a receiver will not be discharged 
at their own request, and no regard will be had to their application unless it 
is for the benefit of the estate or unless there be special circumstances in the 
case,(2) as for instance where underhand practice can be proved, and the person 
secured can be shown to be connected with such praetice.{3) Where also a 
surety had become such in vioktisn of partnership articles, he was discharged 
on his own application.(4) When a surety procui'cs his discharge, during his 
continuance of the rocoiversliip, the receiver must enter into a fresh recognizance 
with new sureties. When a surety becomes bankrupt the receiver is usually 
required to enter into a fresh recognizance with two or more sureties. If a 
surety dies without leaving any property available for the satisfaction of the 
recognizance, the Court will direct a new surety to be appointed ; but the rule 
is otherwise where he leaves real property bound by his recognizance.(5) The 
condition of the bond is that if the receiver shall from time to time, and at all 
times so long as he shall (joutinue as receiver, duly and faithfully' in all respects 
discharge the duties and obligations which devolve upon him and duly pass 
his accounts, then the bond .shall be paid, but otherwise it will remain in full 
force.(G) 

If the receiver faithfully di.schai'ges his duties and passes his accounts 
and pay's the balance due by' him, the surety' is discharged, and he is at liberty 
to apply to have the. recognizance vacated as to him. Should this be not so, 
an action must be brought on his bond against the surety who is answerable 
to the extent of the amount of the recognizance for whatever sum of money, 
whether principal, interest, or costs, the receiver has become liable for, including 
the costs of his removal, and of the appointment of a new receiver in his place. 
In a.scertainmg the liability of the surety the Court proceeds upon the principle 
that the surety is liable (to the extent of the amount of the penalty) for all sums 
of money which the receiver himself was properly liable to pay into Court or 
account for.(7) 

A surety who has been compelled to pay money on account of his obligation 
is entitled to be reimbursed out of the balance in the receiver’s hands. Lord 
Eldon saying : “ As the receiver w an officer of the Court, and the surety is so 
in a sense, if there is anything due on account between them, justice requires 
that, upon the application of the surety, he shall be indemnified for what he has 
paid for the receiver out of the balance due him.” (8) And a surety who pays 
the debt of his principal has the same right against his co-surety that he has 
against the puncipal, and will be permitti^ to put the bond in suit as against 
the co-surety. (9) 


(1) See Mx jiarte Rani Matbusri Jyai 
Amba, 13 M. 390 (1890). 

(2) Griffith v. Griffith, 2 Ves. 400; Kerr, 
241; Woodroffo, 291. 

(3) Hamilton v. Brewster, 2 Moll. 407; 
Kerr, 241. 

(4) Swain v. Smith, Set. on Deer. 680. 


(6) Woodrofle, 292. 

(6) Vide ib,. Appendix. 

(7) Kerr, 242-244. 

(8) Glossup V. Harrison, 3 V, & B. 134. 

(9) Se Swan’s Estate, Ir. R. 4 Eq. 209, 
cited in Kerr, 246, 
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llPP®®'!- It was held under sect. 688 of the last Code (now represented by 
0. XLIII.) that an order authorizing a receiver to remove any person in possession 
of the property was appealable, under that section, at the instance of the person 
dispossessed,(1) and it has also been held that under 0. XLIII. r. 1, d. (s) a final, 
but not an interlocutory order, appointing a receiver is appealable, (2) and also 
that directions given by a Court in passing a receiver’s accounts are not atipcal-' 
able. (3) 


(I) Rowland Hudson o. John Piorpont (3) Mohini v. Ram Naraiu, 14 C. L. J. 

Morgan 13 C. W. N. 664 (1609). 446 (1911); Keshobati i>. McGregor, 36 0. 

(J) Upendra v. Bhupendra, 13 C. L. J. 668 (19081. 

157 (1910). 




ORDER XLI. 


Appeals from Origitud Decrees. 

1. (/) Every appeal shall be preferred iu the form of a [s.64i.j 

Form ot appeal. What memorandum siyn^ by the appellant or his 
to accompany memoran- pleader and presented to the Court or to such 
officer as it appoints in this behalf. The 
memorandum shall be accompanied by a copy of the decree 
appealed from and (unless the Appellate Court dispenses there¬ 
with) of the judgment on which it is founded. 

(,?) The memorandum shall set forth, concisely and under 

Contents of memoran- distinct heads, the grounds of objection to the 
decree appealed from without any argument 
or narrative; and such grounds shall be numbered consecutively. 

Memorandum of appeal. —The Appellate Court must look at the memo¬ 
randum of appeal itself and not ot the stamp on it in order to see which part 
of a decree is the subject of appeal before it. The Court can no more deal with 
a part of a decree which is not challenged by a memorandum of appeal or by 
objections filed by the opposite party than it can pass an order reversing the 
decree of a first Court when that decree is not in appeal before it. The memo¬ 
randum of appeal or objections when filed arc what give the Judge on appeal 
jurisdiction to interfere with the decree below. Ho cannot of his own motion 
deal with a decree which is not the subject of appeal to him, or with a portion 
of a decree against which portion there has been no appeal and no objections 
filed. The Appellate (Jourt has no jurisdiction to deal with that portion of the 
decree which is not the subject of appeal before it.(l) The Code does not make 
any provision as to how Courts should deal with memoranda of appeal con¬ 
taining scandalous matter; but Courts possess inherent power to stop such an 
abuse of its r<vords.(2) 

“ Presented.” —In order to effect a valid presentation of an appeal it must 
be by the suitor in person or by a person duly qualified to present it,(3) and 
where an advocate or vakil is heard the grounds should have been duly 

(1) Cheda Lai v. Badullsh, 11 A. 36,37,38, 331 (1900) [presentation by person not suitor, 

89,40 (1888). advocate, attorney or vakil]; Wazir-un-nissa 

(2) Zamindar of Tuni v. Bennayya, 22 M. v. llahi Baksh, 24 A. 172, 173 (1901) 

166, 168 (1898). [authorized agent of female pauper]. 

(3) Shiam Karon v. Baghunandan, 22 A. 
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certified.(1) Thougli in the vakdatmma filed in the Court below the names of 
two vakils were entered, and though the vakalatmrna was accepted only by one 
of them yet the presentation of the appeal by the pleader, who accepted the 
vakalalnama, was considered a sufficient presentation. (2) But where by an over¬ 
sight the name of the vakil who had filed an appeal was onutted from the body 
of his vakalatnama, it was held, on objc(ition taken by the respondent,s, that the 
document was invalid and the appeal hi«i not been properly presented.(3) If 
an appeal, being in reality a first appeal from a decree, is erroneously described 
a,s “ First appeal from order ” in the memorandum of appeal, and it is shown that 
neither re.spoiKhmt was in any way prejudiced by such misdescription or an 
insufficient stamp was placed on the memorandum by reason thereof, the appeal 
should not be dismis.sed for such misdescription.(4) It has been held that there 
is no proper presentation when the court-fees due have not been paid ; (.3) but 
as regards subsequent affixing not havhig retrospective effect the first set of 
cases were decided before the enactment of sect. 682 a of the last Code (see now 
sect. 149), which was intended to cover cases where the insufficiency of the stamp 
upon the memorandum of appeal was due to mistake.(6) 

“ Accompanied by a copy of the deoree.”-^In appeals against decrees 
in suits or proceedings tantamount to a suit contentious probate proceedings) 
it is necessary that the memorandum of appeal should be accompanied by a 
copy of the decree, and a copy of the decree is a necessary accompaniment for a 
valid iippeal.{7) The Court has no power to exempt an appellant from pro¬ 
duction of a copy of the decree, but (if satisfied that the discretion vested in it 
under sect. 5 of the Limitation Act should be exercised) it may make an order 
that a certified copy of the decree may be received and allowed to be attached 
to the memorandum of appeal.(8) But in cases of appeals against orders 
under sect. 244 (now sect. 47) (which are decrees under sect. 2), it is sufficient to 
attach to the memorandum a copy of the order itself (which is the decree, and 
no other decree is necessary), and it is not necessary to attach -a copy of the 
decree even if such a decree may have been drawn up.(9) The provisions of 
this rule, as extended to second appeals by sect. 108, do not require that any 


(1) Kiahcn Cliundcr v. Hurisli, 3 W. B. 216 
(1865); OiiuUah v. Bacliulal, 15 C. 706 
(1888); in re Noor Ahmed, 17 W- R. 338 
(1872); but a vakil apiioUant cannot certify 
Ilia own apjieal; Thokoor Dass Ameer 
Mondal, 14 W. R. 168 (1870). 

(2) Ayyanna r. Nagabhoosauam, 10 M, 
285 (1892). 

(3) Muhammad Ali Khan v. Jas Ram, 
36 A, 47 (1913); Pokhpal Singh v. Dambar 
Singh, 6 A. L, J. 110 (1909). 

(4) Sant Lai v. Sri Kiflhen, 14 A. 221 (1892). 

(6) Balkaran v, Gobind, 12 A. 12D, 142 

(1890); see also Shoo Partap v. Shco 
Gholam, 2 A. 876 (1880); Yakut-un-nissa v. 
Kiahoroe, 19 C. 747 (1891); Lakhi Narain 
V. Kirtibas Das, 18 0. L. J. 133 (1913); but 


sw Dhondiram v. Taba Savadan, 27 B. 330 
(1902). 

(6) See Doorga Churn v. Dookhiram, 26 C. 
926,929,930(1899); BaiFuIu. DesaiManoo- 
bhai, 22 B. 849 (1897); Valambal Ammal tK 
VythUinga, 24 M, 331,332, 333 (1900); s. c.. 
26 M. 380. 

(7) Chamola Kuar v. Amir Kahn, 10 A. 77 
(1893); see also Bhawani v. Kallu, 17 A, 637, 
663 (1895); Khirodo Suoiiari v. Jnanendra, 6 
a W. N. 283, 284, 286 (1901). 

(8) Prosonoo v. Bam Chandra, 17 0. L. J. 
Gfi (1912); Hem v, Jadab, 10 C. L. J. 116 
(1901); Binapani v. Sashi, 16 C. L. J. 133 
(1912). 

(9) Khirode v. Jnanendra, 8 C. W, N. 283, 
284,286 (1901). 



FiMtSohbd. '* appeals FROM OEIGIIfAL DECREES. 1261 

u. 4*> 

other documents should be presented with the appeal than a copy of the decree 
against which the appeal is presented and the judgment on which it is founded. 

It ia not necessary to fde a copy of the first Court’s decree. If an appellant 
relies on the original judgment, and decree in support of a second appeal, ho 
may reasonably be called on by the Court to produce copies when applying for 
admission of second appeal. In other cases it is vexatious to insist on parties 
incurring useless expense and trouble.(l) 

“And of the judgment.” —Where the partie.s in two or jnore suits aro 
the same, and the decision in one case governs all the <aiscB, then, if the appellant 
file copies of the judgment and decree passed in the principal case this may 
be considered a sufficient compliance with the law; but if the parlies in each case 
be different, it is not sufficient for the appellant to refer to a rase with which he 
has nothing to do, and to say that the judgment of the Lower Comt in that 
case governs his, and that it has been filed by another appellant with whom he 
has no privity.(2) In appeals under clause 10 of the Allahabad Letters Patent 
under the rules of that High Court, a copy of the judgment appealed from is 
required to be presented with the memorandum of .appeal.(.1) 

« 

2. The appellant shall not, exceft hy leave of the Court, [j.542, 
Grounds which may be m'ge 01 be licurd ill Support of any ground 
taken in appeal. of objection not net forth in the. rmmorardim, 

of appeal ; but the Appellate Court, in deciding the appeal, shall 
not be confined to the grounds of objection set forth in the m.enio- 
randum of appeal or taken by leave of the Court under this rule: 

Provided that the Court shall not rest its decision on any 
other ground unless the party who may be affected thereby has had 
a sufficient opportunity of contesting the case on that ground. 

Grounds of appeal. —The grounds which may be taken without leave 
under this rule are those only set out in the memorandum.(4) An objeclion 
whicli may be heard under setft. lOo (formerly sect. 591) must bo one sot forth 
in the memorandum of appeal,(5) and the Court lias a discretion to grant or 
refuse leave,(6) whicli is not taken away even when the point sought to be raised 
is one of limitation.(7) Questions, however, may arise even as to those wliich 


(1) Pirathi Sing v. Voncatramanayyan, 4 
M. 419(1881). 

(2) Bhyrub JJath u. Huro Suudaroo, W. R. 
Mis. 28 (1864) x sen also Mothoor Nath ». 
Kisson Mohun, W. K. Mis. 9 (1803,1864). 

(3) Fuzal Mahammad v. Phul Kuar, 2 A. 
192 (1879). 

(4) As to spccIOoally raising the point, see 
Narayana v. Chiugalamma, 10 M. 1,8 (1885); 
and see Protap Chunder Borooah v. Collector 
of Ooalpara. 22 W. R. 216, 219 (1874). 

(5) I'ilak Roy Singh v. Clhakardhari Singh, 
15 A. 119, 120 (1892); foil, in Bansi Lai v. 


Ramji Lai, 20 A. 370, 372 (1898). 

(6) Ib. It has refuflod loavo whore tho 
matter was one of Court foes : Ram Kishen 
UpadLia v. Bipa Upadhia, 13 A. 580 (1890) ,* 
and will consider the conduct of a party: 
Thakuri v. Kundan, 17 A. 280, 281 (1895). 

(7) Ahmed Ali v. Waris Husain, 15 A. 123 
(1893); and see Dattu v. Kaaai, 8 B. 535 
(1884); contra Mukvana Saluji v. Raj Sangsi, 
2 B. H. C. R, 169,170,173,174. In Baloram 
V. Mangta Das, 11 C. W. N. 959 (1907); h . c ., 
34 C. 941, the majority of the Ck>urt con¬ 
sidered that leave should be given. 
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are set out by reason of the fact that they raise a new case or points not the 
subject of determination in the lower Court. Gtenorally speaking, in these 
cases pure points of law only are arguable which arise on the findings and require 
no further inquiry. This subject will be found discussed under the heading 
“ Scope of the appeal ” in the notes to sects. 100 and 101, ante. This rule is 
equally applicable to second a.s to first appeals.(1) 

Grounds of appeal must be such as arise from out of the plaintiff’s pleadings 
and documentary proofs and necessary to the decision of the appeal.(2) In 
drawing up grounds of appeal it should (it has been held) be remembered that 
no subsequent event or devolution of interest can effect tlie decision of a question 
as it stood at the time the decision was pronounced. To give effect to these, 
some supplementary proceeding and not an appeal is necessary.(3) Points 
not taken in the memorandum of appeal, if they raise questions of fact, upon 
Avhich the findings arrived at by the Court of Appeal must bo taken to be con¬ 
clusive, will not be allowed to be taken in special appeal.(4) 

If the appellant thinks that his grounds of appeal in the memorandum 
filed with the Judge are not sufficient, he may apply to the Judge to allow hun 
to bo, heard upon the objections not mentioned in the memorandum of appeal; 
but if he does not do so, nor does he even make tfie objections upon which he 
relies before the High Courts previously to his appealing to that Court, he cannot 
ask the High Court to reverse the decision of the Judge of the Lower Appellate 
Court because he did not reverse the decision of the first Court on grounds 
which were never mentioned in appeal, or not brought to the notice of the Judge 
of the Lower Appellate Court.(6) The Court, liowever, itself is not limited by 
the grounds of objection. It is entirely within the competency of the Court to 
take into its consideration anything in the case which either affects the regularity 
of the proceedings of the Court below, or relates to the correctness of the decision 
up6n tlie merits, and the Court is not confined to the grounds set forth in the 
memorandum of appeal.(6) This rule confers upon Courts power to decide 
.appeals upon grounds other than those sot forth by the appellant in the memo¬ 
randum, and that power is to bo exercised by the Court alone, and not to enable, 
t.he appellant to take the respondent by surprise by urging matters of which he 
had no notice. Parties, liowever, complaining of judgments and decrees must 
mention all the grounds of complaint in the memorandum of appeal, and these 
provisions are not meant to relieve them of such necessity.(7) As a rule the 
High Court will not permit grounds of appeal to be taken in argument which 
have not been taken in the memorandum of appeal, but where a decree comes 
before it which upon its very face is illegal—a decree which goes beyond the 
power of the Court which passed it—the High Court is bound to take up the 
point itself and rectify the mistake, and not to allow itself to become an 


(1) Ahmed Ali e. Waris Husain, 16 A. 128 629 (1901). 

(1893). (6) Mahomed Anjob v. Qouri Poiehad, 

(2) Nawab Sidhee Numr AUy Khan v, 6 W. R. 61, 64 (1866). 

Ojoodhyaram, 10 M. I. A. 640, 663 ; s. 0., 5 (6) Shama Churn v, Bindabun, B. L. B. P. B. 

W. R. P. C. 83. 892, 900 (1868) j and see Thakuri». Kundaa, 

(3) tnund Moyee v. Sheeb Chunder, 2 17 A. 280, 281 (1896). 

W. R. P. C. 19 (1862). (7) Bsnsidhar v. Sita Ram, IS A. 381 (1891). 

■ (4) Nilratan v. Ram Button, 6 0. W, N. 827, 
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instrument for tke commission of further mistakes.fl) An Appellate Court exceeds 
its authority in giving a plaintifi a relief for which he does not ask. Although 
the Court may decide an appeal before it upon grounds other than those stated 
in the memorandum of appeal, yet the mle does not entitle, the Court to go beyond 
the subject-matter of appeal.{2) 

Where a Lower Appellate Court allowed an appellant (one of the defendants 
interested in a small portion of the decree) to raise an objection verbally (and 
not taken in the memorandum of appeal) to the whole of the decree, and dis¬ 
missed the suit on the ground of no»-joinder of parties, it was held by the High 
Court that it was not open to the Judge upon the appeal of only one, of the 
defendants as to a small portion of (he decree to entertain the objection upon 
which he had thrown out the suit .(3) When a Lower Appellate Court dismissed 
a suit on a point on which no issue was raised although it had been taken in the 
written statement, and which was not made a ground of appeal; it was held by 
the High Court that the point must be considered to have been abandoned at 
the trial; it was therefore not open to the Lower Appellate Court to dismiss the 
suit on that grouncl.(4) 

3. (/) Where the iiieraoranduiii of appeal is not drawn fs.sta. 

Belectlon or amend- up in the manner hereinbefore prescribed, 
ment of memorandum. jj, j^ay he rejected, or be returned to the 
appellant for the purpose of being amended within a time to tie, 
fixed by the Court or be amended then and there, 

{ 2 ) Where the Court rejects any memorandum, it shall 
record the reasons for such rejection. 

(.'>) Where a memorandum of appeal is amended, the Judge, 
or such officer as he appoints.in this behalf, shall si^n or initial 
the amendment. 


Bejection or amendment of memorandum.—The. memorandum may 
be rejected under this rule if it is not drawn up in tlie manner prescribed; (6) 
ns also on any of the grounds set out in 0. VII. r. 11 (formerly sect. 54) read with 
sect. 107 (formerly 582),(fi) but a judicial order should be passed, and the reasons 
for such rejection must be given.(7) 

Memo, appeal insufficiently stamped.—When a memo, of appeal which 
is insufficiently stamped is returned in order (hat it may be sufficiently stamped, 
t he Appellate Court should fix a time within which the deficiency is to be 
8 upplied. (8) 1 j I f las rule there is no limitation as to the time when a memorandum 


(1) Poran Sookh it. I’arbntty, 3 C. 612,816, 
616 (1878); Lachman it. Bahadur Singh, 2 A. 
884, 888 (1880); and of. Bansidhar v. Sita 
Bam, 13 A. 381 (1891). 

(2) Saroda Sundaroo v. Gobind Monea, 24 
W. R. 179 (1876). 

(3) Nakur Chundor v. .Tudoo Nath, 25 
W. r1 389 (1876). 

(4) Govindrao Krishna v, Bain, 18 B, 688 


(1891). 

(6) Bndy Prasad v. Baij Nath, 16 A. 367, 
370 (1893). 

(6) Ib. 

(7) Ib.; dugsib Sahay v. Kasee Nath, 1 
Ind. Jar. 121 (1862). 

(8) Shoo Partab v. Shoo Oolam, 2 A. 876 
(1880). 
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may be rejected or amended.(l) But the time for rejection is when the appeal 
is presented, and not after it has been once admitted.(2) The filing of an appeal 
out of time i.s another matter. The registration is a ministerial proceeding. 
And when registered out of time, the Court may, on discovery, reject it (3) where 
there is fraud, misrepresentation, suppression of fact, or mistakc.(4) An order 
admitting an appeal after time, made cx parte by a single Judge of the High 
Court sitting to receive applications for the admission of appeals under a rule 
of the Court made under 24 & 26 Viet. c. 104, sect. 13, and sect. 27 of the Letters 
Patent of the Allahabad High Court, can* be impugned and act aside, at tlie 
hearing by the Division Court before which it is brought for hearing, the 
ground that the reasons assigned for admitting it were erroneous and 
inadequate.(6) The High Court in special appeals can look into the grounds 
which the Lower Appellate Court Judge has given for admitting the appeal in 
whicli the decision appealed against was passed after the lup.se of the period 
of limitation ; and the grounds upon which he acted in so admitting the appeal 
are impeachable in special appcal.(6) The discretion of the Lower Appellate 
Court in such cases is liable to review or appeal where such Court is acting through 
caprice or prejudice, or where the discretion is exercised without any proper 
legal material to support it. Where the exercise of discretion is perverse, the 
High Court in second appeal will in1erfere.(7) 

4. Where tJiere are more plaintiffs or more defendants 
one in a suit, and the decree appealed 
proceeds on any ground common to all 

^_ _ plaintiffs or to all the defendants, any 

ground common to all. one of the plaintiffs or of the defendants 
may appeal from the whole decree, and thereupon the Appellate 
Court may reverse or vary the decree in favour of all the plaintiffs 
or defendants, as the case may be. 

Decree proceeding on common ground. —The ordinary rule is that upon 
an appeal of one of several parties, an Appellate Court cannot reverse the decree 
appealed from as against any other of the parties; (8) nor can the Appellate 
Court, on the appeal of one defendant, having only a part interest in a decree, 
reverse the entire decree.(9) It is not competent to certain defendants appealing 


One of several plaintllls than 
or defendants may obtain from 
reversal of whole decree 'll 

inlioi-o If. firnftMH.c ftH t<u6 


(1) Damoda v. Gokulohand, 7 A. 79, 85 
(1884). 

(2) Gopee Bullub v. Goluck, W. R. 135 
(1864). 

(3) Syud Jafir Hoseein v. Sheikh Mahomed 
Amir, 4 B. L. R. App. 103, 104, 108 (1870) 
[and the respondent may apply to dismiss the 
appeal], 

(4) Secretary of State v. Mutu Jawmy, 4 
B, L. R. App. 84 (1870). 

(5) Dubey Saha! v, Ganeshi Lai, I. A. 34 
(1875). 


(6) Mouii Bewa v. Surendra, 2 B, L. R, 184 
(1869), Note; s. c., 10 W. R. 178. See also 
Surbhai v. Raghu-Natbji, 10 B. H. C. R. 397 
(1873): Chunder Doss v. Boshoon Lai, 8 C. 
251, 253 (1881). 

(7) Ib.; Ranchodji^. Lallu, 6 B. 304, 306, 
307 (1882); Parbati v. Ganpati, 23 B. 613 
(1898). 

(8) Koolada Pershad v. Qora Chand, 17 W. 
R. 363 (1872). 

(9) Woomesh t. Matunginee, 2 W. R. 170 
(1805). 



appeals from oriqieal decrees. 1266 

and making a non-appealing defendant a respondent, between tliemselves, to 
open out that portion of the case which, as between the plaintiff and the non- 
appealmg defendant, has not been appealed against, and when the ground on 
■which the decision is given is not common to all the defendants this rule does 
not apply.(l) But when the decision of the first Court proceeds on grounds 
common to all the defendants, one of the defentlaiits is justified in appealing 
on behalf of all.(2) Thus where, on the appeal of one of the several judgment- 
debtors, the bond on which the plaintiff sued was found to be false and not 
binding at all, all the other parties to the bond were released notwithstanding 
that they did not appeal.(3) It is incongruous that a claim should be dismissed as 
against one party and allowed against another on contradictory grounds, as 
say, in the first case, on the ground that a mortgage is satisfied, and in the second 
on the ground that the mortgage had not been disoharged*. It is to prevent 
such ine.ongruities that power is conferred wlieii an appeal is presented against 
tiic whole decree to-interfere as well on befalf of parties who have not appealed 
as on behalf of those who have appcaled.(4) No distinction is made between 
decrees ex parlc and others.ffi) At'here there is a common ground amongst 
plaintiffs or defendants an appeal by one is virtually an appeal by all, though 
they may not be partiesVo the record.{6) It is not directed that the Appellate 
Court should pass a decree in favour of persons wlio arc not before it in appeal, 
but the effect of the provision is to make a decree passed in favour of one out 
of the defendants or plaintiffs opei’atc in favour of all the plaintiffs or defendants 
as the case may be.(7) The decree which may be the subject of such appeal 
rs oue affecting in the same manner all the plaintiffs and defendants—one in¬ 
capable of division, and upon whicli it would be iJupossible for a Court to find 
in one sense for sotne of the plaintiffs or defendants, and in the opposite sense for 
the other plaintiffs or defendants ; for instance, where the suit relates to property 
in which all the plaintiffs or all the defendants are eo-sharers.(8) If one of the 
several defendants appeal not against the whole decree but only against that 
portion of it which affects him, and his defence in the Lower Court was not a 
defence comniou to other defendants, the Lower Court decree cannot be reversed 
in favour of those defendants wlio have not appealed.(9) In a recent case 
where a lambardar had appealed against a decree without joining his co¬ 
defendants (his tenants), it was held that under this rule it was open to him 


(1) Khermukuro*. Dossoo i;.Nilambiir,2 W. 
H. 227,231 (1865); GudadXur v. Monmohinee, 
7 W, R. 366 (1867); Deoputtec v. Dhumotj 
Ul, 11 VV. R. 238, 240 (1869); Shaikh 
Mahomet! c Sheikh Anwar Ali, 21 W. R. 112 
(1873). 

(2) Sreestee e. Srevnatli, 18 W. R. 331,332 
(1872); Sreemuiijin'eo v. Roorusattum, 9 W. 
R. 499 (1868); Ram Lochun i>. Nittya, 12 W. 
R. 211 (1869); Jadumoni v. Pudu Bibi, 7 B. 
L. R. 28 (1871); Mohunt Rung Lai v. Guori 
Mundal, 10 W. R. 286 (1868). 

(3) Sufur Ali v. BuBurooIla, 6 W. R. 323 
(1866). 

(4) Seshadri v. KrUhnan, 8‘M. 192, 194 


(1884); and soo Rulai Ratla e. Viswanatha 
Pillai, 28 M. 229, 234 (1904). 

(5) Sreonath v. Grey, 13 W. R. 114, 116 
(1870). 

* (6) Abdul Rahiman v. Muidin Saiba, 22 B. 
500, 508 (1896); Sirdar Singh v. Krishna 
Mills Co., 63 P. R. (1914). 

(7) Mulchand v. Ram Ratan, 20 A. 493, 
490 (1898). 

(8) Sreeram Ghuttuck v, Brojo Mohun, 11 
W. R. 449 (1869); and see per Bayley, J., in 
Kharmukra v. Nilambur, 2 W. R. 227, 230 
(1865). 

(9) Ram Cliundcr e, Oomaohurn, 18 W. R 
26, 27 (1872). 

4 M 
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to obtain a reversal of the decree in favour of all the defendants, but tbe 
plaintiffs were bound to join all the defendants as respondents in a second 
appeal.(l) 

What is a eominon ground must be determined in each case upon the nature 
of the deorce given, and the cases cited are given in illustration only of the 
general principle enacted.(2) 

The Calcutta High Court has held,(3) dissenting in this from a Madras 
decision, subsequently overruled,(4) that the former section did not require 
that the decree appealed against should proceed exclusively on grounds conunon 
to all the defendants, but that it should proceed on any ground common to the 
defendants. 

Under this rule, one of several persons who have stood on a common ground 
may appeal for all. They are not prevented from appealing severally if they 
wish to do so; but if they allow one of their number to represent them for 
pressing tlieir appeal, they mu.st accept his representative character as to tlic 
incidents also of the appeal, at least so far as the jural relation between the 
parties are concerned. The appeal opens up the whole case, though made by 
but one of the joint parties in the Court below. But the case being thus opened 
up, it is opened up for the respondent as well as for the appellant; and under the 
former sect. 561 (now 0. XLl. r. il2) the respondent may press any objection 
against the decree which he could have urged in an independent appeal. Where 
a decree of the Court of the first instance is partly in favour of two joint plaintiffs, 
and one plaintiff appeals, the Appellate Court may reject the wliole claim on 
tlie cro.ss objection of the defendant,(5) the decree liaviiig been passed againsi 
tlie defendants, it was open to any one of them to appeal against it if the giound 
of appeal wa.s common to all the defendants.(6) But where there arc several 
respondents before the Court of first appeal, though one of them may represent 
his fellows in a further appeal, he cannot represent a person who was not his 


(1) Baaorath v. Brojo Moton, 18 C, J. 
261 (It»13). 

(2) Joykisto v. Nittyauund, 3 C. 738 
(1878); Boyal Oliundcr v. Nobin, 8 B. L. 11. 
180 (1871); Doorga Churn v. h^iama Nund, 
12 W. R. 376 (1869) j Katyanoe v, Madhub, 
4 W. R. 68 (1865); Shaikh Mahomed 
Sheikh Anwar, 21 W. R. 312 (1873); LaU 
Soondor v. Hurry Kiuhon, Marsh, 113, 116 
(1862); Ram Kamal Saha v. Ahmad Ali, 
30 C. 429, 432 (1903); Boydonath i\ Ojau 
Bibi, II W. R. 238,240 (1869); Lukhy Kant’ 
■V. Ram I)oyaI, Marsh, 281 (1863); Najamma 
V. Subba, 11 M. 397, 199 (1887); Appa Rau 

Ratnam, 13 M. 249,251 (1880); Yonabolu 
V . Abdul Khador, 4 M. H. C. R. 26 ; Suinana 
Veki'aman v. Kazan, 16 M. 293 (1862); 
Annaiualay Chettiar v. Pitcliu Ayyar, 28 M. 
122, 124 (1904); Viahwa Nath v. Vasudav, 
28 B. 699,702 (1901); Ram Chundor v. Ooina 
Churn, 18 W. R. 26, 27 (1872); Chundor 
Monce v. Modhoo Bey, 23 W, R. 166 (1876) • 


Greosh Chundor v. Gour Mohun, 7 W. R. 
49 (1867). 

(3) Ram Kauial Saha v. Ahmad Ali, 30 C. 
429, 432 (1903); fob. Annamalay v. Pitchn 
Ayyar, 28 M. 322, 124 (1904). 

(4) Syed Hussein v. Madan Khan, 17 A3. 
265 (1894); overruled by Bhuttaloor Sub- 
bayya v. Pardigantani Subbayya, 30 M. 470, 
F. B. (1905); s. c., 17 M, L. J. 119. 

(6) Babaji Bhondshet v. Collector of Balt 
Revenue, 11 B. 596. 597, 598 (1887). 

(6) Chander Sang v. Khimabhai, 22 B. 718, 
721 (1897); also Chintamon v. Gungabai, 27 
B. 284 (1903): s. c., 5 Bom. L. R. 90; see also 
Cliajju V. Unirao Singh, 22 A. 3*86,392 (1900); 
Puran Mai v. Kraut Singh* 20 A, 8 (1897); 
Ram LocEun v. Nittya, 12 W. R. 211 (1869); 
Ram Sewak v. l^ambar Pande, 26 A. 27, 28 
(1902); Boorga v. Balwant, 23 A. 478, 481 
(1601); Abdul Ghani v. Muhammad, 28 A. 
90, 97 (1905). 
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co-respoiiduiit and against wliom tlierefure no decree eould liave been made on 
a point comnion to the two, or oii any point at all.(I) 

It was held that the former section applied only to appeals by parties 
arrayed on the .same side of a litigation in the original Court and against whom 
iiidgiuent on a eommon ground had been passed, and only some of them aj)peal 
from such judgment on behalf of themselves and others vrho do not join in the 
appeal. It did not relate to eases in which a party (be he a plaintiff or a defen¬ 
dant in the original Court) who has been unsuccessful only to a ccitain extent 
of the .subject-matter of the litigation in appesil from .so much of the decree 
as has been passed against him, happens to value the appeal as if it related to 
the whole subject-matter of the lit’gation or to pay Court fees on such amount.(2) 
Where two suits brought by two different parties claiming different iutorc.sts 
ill a certain share to set aside the sale of that share, liaving been dismissed, one 
of the plaintiff’s appealed and the sale was set .aside ; it was hold that the decision 
mu.st be considered as settmg the sale aside as to the whole of that slmre, altliougli 
iJie other parties did not appeal. If they both hud joined iu one suit, liut oidy 
one had appealed, the decree of the Appellate Court would have been for tJie 
benefit, of botli, and tlio^whole sale would have been set aside. Their bringing 
separate suits instead of joining in one suit ought not to make any dift’erence in 
that respect.(3) 

It was held that where a respondent failed to give the notice required by 
sect. 5t)] of the former Code (see r. 22 of this Order), it was not open to the 
Appellate Court to grant any relief to that respondent in a ease where the granting 
of such relief was not necessarily incidental to the relief granted to tlie party 
who had appealed.(4) But see now in thus connection r. 33 of this Order, which 
enacts part of 0. 58, r. 4 of the English Rules. 


Stay of 2 >roceedings and of execution. 


5. (/) An afpeal shall not operate- as a stay of proceedings 
stay . by A/>peiiato u'nder a decree or order appealed from except 
so far as the Appellate Court may (rrder, nor 
shall execution of a decree be stayed by rea.son only of an appeal 
having been preferred/ww the denree ; but the Appellate Court 
may for sufficient cause order stay of execution of such decree, 
(t) Where an application 'is made for stay of execution of 
stay by Court which an appealable decree before, the expmdion of 
passed the decree, tbe time allowed for appealing therefrom, the 

Court wbu-h passed tbe decree may on sufl&cient cause being shoitm 
order the exe;‘ution to be stayed. 


(1) Deo Gopal .Savant v. Vosudev Vithal 
Savant, 12 B. 371 (1887). 

(2) Per Mahmood, J., in Cheda Lai v. 
Badullah, 11 A. 33, 40 (1888). 

(3) Sheikh Xagor v. Shuriutoolah, 20 W. 
R. 77 (1873). 


(4) Kulai Kada Pillai v. Vlswanatha 
Pillai, 28 U. 229, 232 (1904); aa to luita for 
contribation, see Bup Jan v. Abdul Kadir, 8 
C. W. N. 490 i 31 0. 643 (1904 ); Asuudi v. 
Bm-eddi, 34 M. 249 (1910). 
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(3) No order for stay of execution shall be made under 
sub-rule (/) or sub-rule unless the Court making it is 
satisfied— 

(a) that substantial loss may result to the party applying 

for stay of execution unless the order is made; 

(b) that the application has been made without unreasonable 

delay; and 

(c) that security has been givei], by the applicant for the 

due performance of such decree or order as may 

ultimately be binding upon him. 

(1) Notuntbstanding anything contained in sub-rule (;>'), the 
Court may ■mahe an ex farte order for stay of exemtion 'pending 
the hear ing of the application. 

“ Stay of execution.” —This rule, which refers to applications by jiarties 
oiiiy,(l) assumes that there is something to stay and therefore does not apply 
where the decree has been in fact exceuted.(2) To exetute a judgment or order 
is to carry it into effect or enforce it. When there still remains something 
substantial to be done under a decree, befoi’C it can become thoroughly effectual 
that decree has to be “ executed ” within the meaning of this rule.(3) So a 
decree directing the issue of a grant of probate to the propoundor of a will is 
one that is capable of execution, and stay of execution of such decree eaii be 
granted under it. (4) It was held that sect. 283 of the former Code did not con¬ 
stitute an exception to the procedure laid dowm by sect. 545, now replaced by 
this rule.(5) 

The principle upon which all stay is granted for the preservation of property 
pending litigation is that the successful party in the litigation—^that is, the 
ultimately successful party—is to reap the fruits of that litigation and not to 
obtain merely a barren succes3.(6) In cases where a stay of execution or an 
injunction is granted on an ex parte application, liberty to apply to the Judge 
to vary or set aside the order must be implied if not expressed.(7) And a Court 
which Iws jurisdiction to pass an order has equally jurisdiction to pass any 
subsequent order in any matter flowing from and naturally and necessarily 
arising out of the first order.(8) The ruling that if property is sold before an 
order staying execution is communicated, the sale is in such case not void (9) 


(!) S(iO Khiluck Chundcr v. l^rosunno- 
inoyeo, Marsh, 478 (1864). 

(2) Dhoram Singh v. Kishen Singh, 12 
C. L. B. 632 (1883). 

(3) Mt. Brij Coomareo v. Bannick Daes, 6 
C. W. N. 781 (1901). As to orders directing 
criminal proceedings to be taken against 
parties or witnesses, see Bam Churn, S. D. 
N. W. P. 363 (1863). 

(4) Mt. 9rij Coomareo v. Bamrick Dass, 
mpra. 


(5) Syed Fathula v. Munyappa, 6 M. 98 
(1882). 

(6) Mt. Brij Coomareo e. Bamrick Dass, 6 
C. W. N. 781 (1901). 

(7) Amir Hasan v. Ah^ad All, 9 A. 36 
(1888). 

(8) Moonshee Ameer Ali v. Kassim Ali 
Khan, 13 W. B. 403 (1870). 

(9) Bisesswari Chowdhurany e. Hurro 
Sundar, 1 C, W. N. 226 (1892). 
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has been dissented from,(l) tlie order ot stay taking efiect wiien it is made 
and not when it is communicated. It has been .said that an applicant who 
has asked for stay of execution should on the ground of its being an indulgence 
be made to pay costs even if ,sucoe8sfnl.(2) But this has been dissented from,(3) 
and there is certainly .strong support in reason for the view that when the law 
allows an appeal and allows an appellant upon proper cause being shown to 
ask for and obtain an order for stay, it cannot be said that what is asked for is 
inerel}^ an indulgence. , 

By Court of first instance-— The rule as 8 ume.s that the decree is appeal¬ 
able and not final.(4) If an appeal lies, but has not been filed, the first Court 
but no other (5) may stay execution upon an application made before the expiry 
of the period of appeal, though as the rule states the successful party is not 
prohibited from executing his decree simply on the ground that the period for 
appealing has not expired.( 6 ) The Court which dismisses a suit beeomes fundus 
oficio, .save that it may stay execution of its own decree or order for costs.(7) 
After appeal is filed the Appellate Court, as the Court which has seizin of the 
suit, may stay exocntion^S) A Civil Court cannot stay execution in oases in 
which an appeal has been made to the Privy Council against a decree of the 
High Court.(9) 

“ SuflScient cause.” —The application should be supported by an affidavit 
verifying the facts alleged, and these facts should show sufficient cause for a 
stay.(lO) What con 8 titute.s sufficient cause must depend upon the facts of the 
particidar case (11) In this connection the proviso to the rule must be referred 
to. The Court is given a discretion in the matter, and naay refuse the application 
where there has been such delay as disentitles the party to any consideration 
from the Court.(12) And see post. The provisions of this rule as regards the 
exhibition of sufficient cause apply equally to decrees for immoveable as for 
moveable property.(13) 

“ Substantial loss.” —As appears from the use of the word “ shall" this 


(1) Hukum Ohand Boid v. Kamalanand 
Singh, 33 C. 927 (lOOU); and see also Meali 
Jan V. Ivlan Singh, 2 A. 686 (1880). 

(2) Chuni Lai ». Anantram, 26 C. 893 
(1898), per Maclean, C.J., and Jenkins, J. 

(3) Ib., per Bannorjee, J. 

(4) Amir ir.ssan v. Ahmad Ah, 9 A. 36 
(1886). 

(6) Sec Barlow e. Ahdool Haye, 17 W. R. 
341 (1872). 

(6) Deputy Collector, Sonthal Pergunnahe 
V. Binode Ram Sein, 6 W. R. Mise. 63 (1886). 

(7) Yamin-ud-Dowlah V. Ahmed All Khan, 
21 C. 661 (1894) i see-this ease discussed in 
Woodroflo’s Injunctions, 3rd cd. pp. 60 
ctseq. 

(8) See Chuni Lai i). Anantram, 26 0. 893, 
894 (1898), per Bannerjee, .1.; Satya 


Shankar V. Maharaj Narain, 36 A. 119 (1912). 

(9) Muttealaummal v, Chellayamal, 6 M. 
H. C. R. 98 (1869). 

(10) Multan Chand Shivram r. Khan Sahob 
Kharsedji, 16 B. 636 (1890). As to the duty 
of a pleader to verify statements made to 
him, soe Me Sreenath Roy, 17 W. R. 406 
(1872); Ram Nath v. Kamleshwar, 16 
C. W. N. 432 (1911). (The High Court may 
also deal with the order under s. 115 and 
direct stay in terms of r. 6 of this Order.) 

(11) Seo Mahomed Hoasein v. Lootf Ali 
Khan, 20 W. B. 393 (1873); in Be Ahmed 
Reza, 13 W. R. 281 (1870), sufficient cause 
Ui'as held not shown. 

(12) In re Leslie, 17 W. R. 160 (1'872). 
*(13) In re. Ismail Kooer, 9 W. R. 448 

(1868). 
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Must be shown.(1) So the Court granted the stay of that part of a decree 
which directed the completion of certain works, but refused it as regards another 
part ordering payment of money, as it was not satisfied that substantial loss 
would result,(2) 

“ Delay .”—Vide ani-e. 

Notice. —Though there was no express provision as to notice under the 
last Code it was the practice to give notice to, the decree-holder before disposing 
finally of an application for stay of execution.(.3) And thus will probably be so 
in the generality of cases now, though not statutorily required, unless the case 
falls within the fourth clause. 

Security. —The taking of security is (ionipulsory.ft) The nature and extent 
of the liability dejjends on the words of the security-bond given to the Court.(r)) 
The rule refers to the ultimate order; and, therefore, the obligation extends to 
the final decree passed after remand by the High Court in second appeal.(G) 
The amount, of course, is determinable by the special circumstances. When 
proceedings are ordered to be stayed on giving .secu)|ity, the judgment-debtor 
must be allowed reasonable opportunity to show that the security offored is 
8ufficient.(7) This clause does not contemplate a decree or order in a separate 
proceeding to be instituted in the future.(8) The, relationship between a decree- 
holder and judgmenDdebtor who has exwuted a security-bond mortgaging 
property is not such as to be governed b)' sect. 67 of the. Transfer of Property 
Act, and a suit is not necc8sary.(9) In the cn.se of third parties, the Bombay 
High Court ha.s held (10) tliat payment by a surety may be enforced by summary 
process in execution. The Calcutta Higli Court has considered a .suit necessaTy.(ll) 
The former view has now been adopted in sect. 145, ante. In the under-mentioned 
case"the Court directed that execution should be first taken agaimst the judgment- 
debtor and then the surcty.(]2) When property is deposited in Court in lieu 
of security for the purpose of staying a sale, and the order directing the .sale 
is confirmed on appeal, neither the depositor nor judgment-debtor can elaim 
to have the deposit restored w'hich is then held for the decree-lK)ldeT.(13) As 
,to appeal sec next paragraph. The Court may, on the. bond ceasing to have 


(1) See Nazar Ali Khan v, Ojoodhyaram, 1 
Ind. Jnr., N. S. 185 (1806). 

(2) H. H. Gaikwar Sirkar v. Ghandi, 25 B. 
213 (1899); s. 0., 3 Bom. L. R. 367. 

(3) Multan Chand Shivram r. Klian 
Saheb Kfaorsedji, 15 B. 536 (1890). 

(4) Cf. Wise e. Rajkrisbna Roy, B. L. B. 
F. B. 641, 560 (1806); Sagore Chandor v. 
Sheobourno, Bourke, 103 (1866). 

(6) Cf. Shivlal Khubchand v. Apaji 
Bhivrav, 2 B. 654 (1878) j 3 B. 204 (1879) [cf. 
Shek Suleman ». Shivram Bhikaji, 12 B. 71 
(1887)1 i Moonshee Ameer Ali ti. Kassim Ali, 
13 W. R. 403 (1870). 

(6) Shivlal Khubchand e. Apaji Bhivrav, 
eupra. 


(7) Mt. Bahooria v. J.alla Jnmahar Lall, 20 
W. R. 62 (1873). 

(8) Saminatha Pathan v, Sortlatha Ammal, 
22 M. L. J. 190 (1911). 

(9) Shyam Sundar Lai v. Bajpai Jaina- 
rayan, 30 C. 1000 (1903); s. c., 7 C. W. N. 
914. 

(10) Jamsodji t>. Bawabhai, 25 B. 409 
(1900)!«. 0., 3 Bom. L.*R. 36. 

(11) Surjoo Dae v. Bolmakuod Doe, 23 C. 
212 (1895); Tokhan Singh h. Boop Narain 
Singh, 22 C. 25 (IB94). 

(12) Gopal Nana Shot v. Goharmal, 19 B. 
678 (1894). 

(13) Sheo Gholam Sahoo v. Rahut Hosaein, 
4 n. 6 (1878). 
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effect, direct tlial it bo cancelled and returned. For the power iofnke securily 
involves the other.(l) But a Subordinate Court has no jurisdiolion to release 
a sccirrity taken under the directions of the High Court.(2) Where by order ol 
an Appellate Court a security-bond was executed by the judgment-debtor for 
stay of execution of a decree pending the decision of an appeal under scot. 545 of 
the last Code (now represented by this rule) and after the disposal of the aj)pcal 
the decree-holder applied for sale of the property under the subsi.sting attach¬ 
ment, it was held that the sale jould bo carried out in execution-proceedings 
consequent on the attochment.{.3) A security-bond under this rule pledging 
immoveable property exceeding Es.lOO in value require,s registration.(4) 

Stay by Appellate Court.—^An appeal mu.st be pending. A Court 
hu.s no power after the. pa.ssing of a final nniippealable decree, and before 
the gi'anting of an application for review of judgment, to order a stay of 
e.xecution of the decree.(5) In the decision cited,(6) it was held that 
where an incidental dee.ree under sect. 244 (now 47) is under appeal, the 
Oonri, may sta}’ execution of the substantive or original decree in the suit 
pending tbe hearing of,the appeal, though such original decree is itself not 
under appeal. Roe now r. 8, iiost. The manner in which an Appellate Couit 
('ffeot.s a .stay is either on appeal from an order of tlie Court of first instance 
refusing .a .sf.'i.y; for .such an order when made by a High Court isa “ judgment" 
under the Letter,s Patent,(7) .and when made by other Courts is one falling 
within sect. 244 (now sect. 47), ante,{8) provided that the Court against which 
the appeal is made is the Court, executing the decree within the meaning of that 
section ; (9) or after an appeal has been filed an original application may be 
nia(l(\ direct to tlic Appellate Court.(lO) But the Appellate Court must have 
iK.qnired seizin either of the original suit or of the execution-proceedings. It wa.s 
tlierofore hold that the Higli Court was not competent to stay proceedings in 
oxcc.uf ion of a decree of a Subordinate Court merely by rea.son of an appeal 
having been preferred against an order of refusal to set aside the decree under 
sect. 108 of the fonner Code, corresponding with 0. IX. r. 13 of this Code.(ll) 
A Supetior Court lias no power to direct a Subordinate Court to stay execution 
in a case which is not before it.(12) When an Appellate Court, reverses a decree 


(1) .Moonsh™ Amsor Ali v. Kiwim AH,’].3 
W. R. 403, 409 (1870). 

(2) Abedoonissa Khatoon v. Amccroo- 
nissa Khatoon, 17 W. E. 464 (1872). 

(3) Bail Nntli v, Mohant Sla Earn, 17 
0. L. J. 287 (I'd31. 

(4) Nagaruru r Tangatur, 31 M. 330 
(1908). 

(5) Ameer Hasan v. Ahmad All, 0 A. 36 
(1886). 

(0) Pasniiati Nath Bose v. Nanda Lai 
Boso, 28 C. 734 (1901). 

(7) Mt. Brij Coomaroe v. Eamriok Dass, 6 
C. W. N. 781 (1901). 

(8) Ghaiidin v. Fakir Bukah, 7 A. • 73 
(1884); Udeyadita IJcb r. Qrogson, 12 C. 624 


(1886); Musaji v. Dainodardas, 12 B. 279 
(1888); Mahant lahwargar v. Chudasama, 12 
B. 30 (1887). 

(9) Eamchandra v, Balmukund, 0 Bom. 
Ti. B. 780 (1004); and see ib., and Mt. Brij 
Coomaroe e, Eamriok Bass, supra, as to inter* 
foring in appeal with an exorcise of disoretion. 

(10) Chuni Lai v. Anantram, 20 0. 893,894 
(1898). In Mt. Brij Coomareo ». Kamrlck 
Bass, supra, there was both an appoal from 
an order of the original Court followed by a 
separate applioation to the Appellate Court. 

(11) BhagwatEajkocrr.SheoOclamSahu, 
31 C. 1081 (1904). 

(12) Barlow v. Abdool HaJI, 17 W. E. 341 
(1872). 
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in favoui of a plaintiff, it should not stay execution of its own decree, for in 
such case a plaintiff having lost his decree is in no better position until his special 
appeal is decided than a plaintiff before iudgment.(l) When an Appellate Court 
refuses an application for stay, this does not prevent an application under sect. 
.546 (now r. 6), should an order for execution be obtained.(2) 

The Court has inherent powers of stay beyond those given by statute. 
There is an inherent power in the Court to stay under proper circumstances 
the drawing up of its own order or to 8uspen(;l their operation, if the necessities' 
of justice so require,(3) or to stay proceedings in the Lower Court—such power 
being auxiliary to that of the Appellate Court to reverse tire order of the Inferior 
(!ourt.(4) And when an appeal is pending against a preliminary order directing 
an account, the Court having seizin of the appeal can, opart from the question 
whether the case falls within the Code, make an order staying the cjirrying out of 
such order pending the hearing of the nppeal.(5) 

Appeal.—An order refusing stay of execution made by a Court which is 
not executing the decree is not appealable.(6) 

6 . (/) Where an order is made for the execution of a decree 

Security in case of order an appeal is pending, the Court 

for execution of decree which passed the decree shall, on sufficient 
appealed /rom. cause being shown by the appellant, require 

security to be taken for the restitution of any property which 
may be or has been taken in execution of the decree or for the 
payment of the value of such property and for the due perform¬ 
ance of the decree or order of the Appellate Coui't, or the 
Appellate Court may for like cause direct the Court which 
passed the decree to take such security. 

Whsre an order has been made for the sale of immove¬ 
able property in execution of a decree, and an appeal is pending 
from such deciee, the sale shall, on the appheation of the judg- 
• ment-debtor to the Court which made the order, be stayed on such 
terms as to giving security or otherwise as the Court thinks fit 
until the appeal is disposed of. 


(1) Kavasji BhimjiDhondiraj, 10 B. H. 
C, R. 411 (1873). 

(2) H. H. the Gaikwar Sirkar v. Ghande, 
23 B. 243, 244 (1800). The decision in 
Janardan v. Nilkanth, 23 B. 583 (1001), is 
not understood; the application was under 
H. 343, and the Court said no order oonld be 
raado under s. 646; Srinibash v. Kesho 
Prasad, 38 C. 754 (1011); 16 C. W. N. 476. 

(3) Mt. Brij Ooomareo v, Ramrick Dass,- 6 
C. W. N. 781, at p. 796 (1901). 

(4) Panohanan Singha Roy v. Dwarka 


Nath Roy, 3 C. L. J. 29 (1906); and see 
remarks in Hukum Chand Baid ». Kama- 
lanand Singh, 3 C. L. J. 67 (1906); and see 
Nnnda Kishore Singh v. Bam Qolam Sahu, 
40 C. 966 (1012). For essential prerequisite 
to a stay of ozeoution by an Appellate Court, 
see Srinibash «. Kesho Prasad, 38 C. 764 
(1911); 16C.W.N. 475. 

(6) Balkishcn Sahu v. Khugnu, 31 C. 722, 
F. B. (1904): 8 C. W. N. 672. 

(6) Ramchandra Kastnrehand v. Balmu- 
kund Chaturbhuj, 29 B. 71 (1904). 
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Security for restitution. —No action can be taken unless an appeal is 
pen(img.(l) Under sect. 36, Act XXIII. of 1861, tlie Court was given a dis- 
cretion.(2) Under the present rule, as under the last Code, the Court mu,st 
demand security on sufficient cause being shown by the appellant. In the 
case of money decrees the party appealing may obtain stay of execution of tlie 
decree, so far as it directs payment, on his lodging the amount in Court, unless 
the other party gives security for the repayment of the money in the event of 
the decree being reversed, in which case stay should not be granted.(3) Where 
the appbeation is made before cxScution has been taken out, sufficient cause 
must be shown—that is, probable cause—of the judgment-debtor’s inability 
to recover the property if the decree be rever8ed.(4) The former section spoke 
of property which “ may bo taken in execution,” and a question therefore arose 
whether .security imiy be taken, where the decree has been already executed 
at the date of the application. See cases cited.(5) The case has now been met 
by the introduction of the words “ or has been.” The security bond should be 
made applicable to the ultimate decision which may be passed in the snit.(6) 
An order requiring security i.s appealable.(7) As regards the enforcement of the 
security if it be personal i*) the parties to the suit, there is no difficulty in pro¬ 
ceeding to realize any amount that may be due in execution of the decree to 
which they were parties. A difficulty, however, has arisen where the security 
is given by a third party for either the appellant or re8pondcnt.(8) The Calcutta 
High Court has held that a bond given by a third party mu.st be enforced by 
separate suit, and not in execution of the decree for the due performance of 
which it was given.(9) The Bombay High Court has held that summary process 
in execution is available.(lO) See, however, now sect. 14.5. 


Stay of sale. —The former section referred to execution of a decree 
“ for money,” and a decree for arrears of rent was held to be suoh.(ll) These 
words have now been omitted. The former seetion did not expressly state 
to what Court the application should be made. It was a point of doubt 
whether the Appellate Court had juriisdiction.(12) The amendment makes it 


(1) Sco In re Bhugwan Chunder Ghoso, 
6 W. K. Miso. 16 (1866). 

(2) See Wise «). Rajkriflhna Roy, B. L. E. 
F. B. 541, 550 (1866), which also held that 
the corresponding seetion under that Act did 
not apply to eases on appeal from the High 
Court to the Privy OonnoiL 

(3) Dhunjibhoy Cowasji v. Lisboa, 13 B. 
341 (1888). 

(4) See Sukhoo Monee v. Brojoraj Mookor- 
jee, 17 W. R. 69 (1871). 

(6) Hukum Chand Baid- v. Kamalanand 
Singh, 33 C. 927: s. c., 3 C. L. J. 67 (1906), 
where the earlier decisions are collected. 

(6) Cf. Narayan Deo v. Gajanan Dikshit, 
10 B. H. C. R. 1 (1873), in which it was hold 
that tlie bond was not confined in its opera¬ 
tion to the first Appellate Court, but inoludod 
whatever order might be passed in appeal 


whether first or special: Shivlal Khubchaiid 
». Apaji Bhivisav, 2 B. 6.54 (1878). 

(7) Lutchmeeput Singh v. Sits Nath Doss, 
8 C. 477 (1882). 

(8) Surjoo Das v. Balmakund Das, 23 C. 
212 at p. 215 (1895); but sco at p. 216. 

(9) Ib.; and see Arunaohellam v. Aruna- 
chellam, 15 M. 203, at p. 210 (1891). 

(10) Jamsedji v. Banabhai,25 B. 409 (1900); 
and see Janki Kuar v. Sarup Rani, 17 A. 99 
(1895). 

(11) Banku Behary Sanyalv. Syama Churn 
Bhuttaoharjoo, 25 C. 322 (1897). 

(12) Kunj Lai Marwari v. Bahitram Mar- 
wari, 8 C. W. N. 381 (1904); In re Murad- 
un-nissa, 15 A. 196 (1893); Tribeni Sahn e. 
Bhugwat Bus Rai, 11 C. W. N. 1030 (1907); 
B. 0., 34 C. 1037. 
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clear that the application is to be made to the Court which passed the 
0T(1CT.(1) 


1.647.] 7. No such security as is mentioned in rules 5 and <! shall 

No seourit to be ra required from the Secretary of State for 
Quired’from the Govern- India in Council or, where the Government 

ment or a public officer ]i 3 ,g undertaken the defence of the suit, from 
m oennin Cases. i t i • , r 

any public otnqer sued in respect of an act 
alleged to be done by him in his official capacity. 


8. The fowers conferred by rules u and /; shall he exerciseable 
Exercise of powers in where an affcol may be or has been f referred 


appeal from order made 
in execution of decree. 


not from the decree but from an order made in 
execution of such decree. 


Appeal from orders in execution. —This rule, which is new, has been 
added to meet particularly the rase where the litigant does not quarrel with 
Iho decree but appeals from an order passed in execution of that decree. It 
adopts, as regards stay of execution, Ihe decision notcd,(2) in which it was held 
that an Appellate Court had power to stay execution when an appeal from an 
order in execution proceedings was ponding before that Court. See note lo 
r. nvie, “ tStny by Appellate Court.” 


Prncedvre on admission of ajijpeal. 


548.] 


9. (/) Where a memorandum of appeal is admitted, the 
Registry of memoran- Appellate Court or the proper officer of that 
dumof appeal. Court shall endorse thereon the date of 

presentation, and shall register the appeal in a boo\ to be kept 
for the purpose. 


Register of Appeals. 


{.i) Such book shall be called the 
Eegister of Appeals. 


Registration. —The registration of on appeal i,H a proceeding of a purelv 
luinisteriol character.(3) An appellant has no right to withdraw an appeal 
which has been regularly registered without the permission of the Court., and 
the leave of the Court is in every case necessary after an appeal has been regularly 
registered. As a general rule of practice, the respondent should bo served with 
due notice of the application for leave when it i.s made after the notice of the 
day fixed for hearing has been issued. In every instance the^appollant will be 
liable to pay to the respondent his costs occasioned by the appeal.(4) Wheu 

(1) As to jneanihg of expression “Court (3) Syodjaffer a. Sheikh Mahomed (1870), 

which passed the decree,” seo Ghszidin v. 4 B. L. B. Ap. 103,104 j s. o., 18 W, R. 361. 
Fakir Baksh, 7 A. 73, 76 (1884). (4) Kareem Bee a. Beegam Bee and others 

(2) Pasnpati Nath Bose a. Nanda T.*l Bose, (1869), 3 Mad. H. C. R. 368. 

28 C. 7.34 (1901). 
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the Lower Appeal Court rejects an appcul—^liolding that no appeal lies, on the 
ground that the first Court’s judgment w'as final under sect. 163 of the Bengal 
Tenancy Act—the High Court, on second appeal, when ‘prima facie, the suit is 
not one under sect. 153 of the Tenancy Act, can direct that the appeal in the 
Court below be duly registered under this rulp.(l) 

10. (/) The Appellate Court may in its discretion, either 

Appellate Court may re- ‘ ¥ respondent is called upon to appear 

quire appellant to/i/rn/s/j and answer or afterwards on the application 
security tor costs. respondent, demand fi om the appellant 

security for the costs of the appeal, or of the original suit, or of 
both : 

Provided that the Ctmrt shall demand such security in all 
Where appeUant resides cases in which tlic appellant is residing out 
out oi British India. of British India, and is not possessed of any 
sufficient immoveable property within British India other than 
the piopoity (if any) to which the appeal relates. 

(,.^) Where such secuiity is not furnished within such time 
as Mie (Tuirt orders, the Oourt shall reject the appeal. 


Object of rule.—TJii.s rule wlm never intended by the Legislature to 
derogate from the right of appeal given by the law to every person who is defeated 
in a .suit in the Court of first in.stanco.(2) It.s object is to secure the respondent 
in an nppe.al from tlie risk of having to incur fiirtlier costri which ho might never 
.succeed in rc'coverijig from the appellant.(3) The fourth paragraph of the former 
section, whicJi wfi.s one of procedure only,(4) and dealt with .summary proceedings 
ii\ execution against the surety, has been omitted. The ma.tter is covered by 
section 14.6, anic.f) 

“The Appellate Court.”—This rule applies, it has been held, only to 
appeals prefornid to the High Courli from subordinate Courts subject to its 
appellate jurrsdiotion, .and not to appeals preferred to the High Court under 
clause 1.5 of the Letters Patent from the judgment of one of it,s own Judges,(6) 
and does not apply to appeals from the orders of a Judge sitting as a com¬ 
missioner of the Insolvent Court,(7) the. right of appeal in such casc.s being 
given by sect. 73 of the Insolvent Act (11 & 12 Viet. c. 21). It is applicable 
to, an appeal from an order under sect. 244 (now sect. 47).(8) 


(1) Mathura Aifihnn v. Amiruddi (1903), 8 
a. W. N. 04, 00. 

(2) Lakhmi Chand Gattu Bai, 7 A. .142, 
540 (1885). 

(3) Lokha v, Bhauna, 18 A. 101, 103, 104 
(1895). 

(4) Added (0 the Code of 1882 by seot. 46 
of Act VII. of 1888. 

(5) Abdul Wahed r. Paroedoonniasa, 16 C. 
323, 326 (1889). 

(6) Siaha Ayyar v. Nogarathua (1903), 27 


M. 121, 123; BB to orders by single Judges 
sitting on tlio original side, see Monohur Doss 
». Khodrum (1806), Bourko 110; Cazee Maz- 
bur V. Denobundo (1865), Bourke 119; Baraa 
Sundari v. Ramnarayan (1875), 7 B. L. B. 
App. 69 j Nawab Bohram v. Haji fiultknali, 
14 Bom. L. R. 1106 (1912). 

(7) In the matter of Ramaebak Misser, 6 B. 
L. R. 179 (1870). 

(8) Dagdu ii. Chandravan, 1 Bom. L. R. 
837 ; 24 B. .314 (1899), 


[s. 549, 
paras, one 
to three.] 
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“ In its discretion.” —^Under the first paragraph the Court has absolute 
discretion in all cases not coming under the second paragraph in making or 
refusing an order for security for costs. Under the second paragraph, which 
is the proTiso to the first, the Court is given no discretion in the matter. In 
cases falling within that proviso the Court has to follow the mandate of the 
.statute and make an order for security for costs. An order for security for 
costa having been made under either the first paragraph or the second, it is by 
the third paragraph of the rule enacted that if such security be not furnished 
within such time a.s the Court orders the Cfourt shall reject the appeal. There 
again the Court is given no discretion in the matter.(l) But the Bombay High 
Court has recently held that under sect. 129 it is not bound to demand such 
security under the second paragraph, since the provisions of the Bombay High 
Court Rules are inconsistent with this.(2) In this as in other cases the discretion 
must be properly exercised. And this is not so when no opportunity has been 
given to show cause against the order.(3) Tire rule is somewhat general in its 
torra.s, and it is very desirable that in applying it, the Court .should proceed 
in the exercise of its discretion on some definite general principles; otherwise 
litigants will be encouraged to make applicationB,<>iu the great majority of 
Ciises.(4) Merc poverty is no ground for requiring an appellant to give security 
for the coats of the appeal.(5) But where something more than mere poverty 
is alleged, as where it has been found that the suit is a mere speculation, security 
may be called for.(C) If the appellant is unable to pay the costa ordered, there 
is nothing vexatious in his not obeying the order; it is his misfortune and not 
his fault; but where the conduct of the party complained of, in not paying the 
costs ordered to be paid, is vexatious—^that is, such as indicates a wilful determina¬ 
tion on his part not to obey the order of the Court and there is a vexatious 
determination not to pay costa ordered to be paid—there is good ground for 
applying for security for onsts.(7) Where the parties have agreed that there 
should be security for costs, security should be demanded.(8J The Madras 
High Court has held that the former section was applicable to appeals in forma 


(1) Ixikha V. Bhauna, 18 A. 101, 103,104 
(1805). 

(2) Behram Jung Hawab v, Haji Sultan 
AU Shustry, 37 B. 572 (1912). For Bombay 
High Court Rules, soe Appendix. 

(.3) Siraj-ul-Haq t>. Ehadim Husain, fi A. 
380 (1883). In Balwant Singh v. Doulat 
Singh, 18 I. A. 57; b. 0., 8 A. 316 (1886), 
where there was no proper notice, the appeal 
w'ss restored. 

(4) Ahmed bin Shaik Essa v. Shaik Esse 
(1888), 13 B. 468, 461, in which also the 
Bombay practice as to amount of security is 
referred to. 

(5) Maneckji Limji v. Goolbai (1878), 3 B, 
241; laikhmiehand v. Gatto Bai (1886), 7 A. 
642; Jiwan Ali v. Basa Mai (1880), 8 A. 203 ; 
Khajah AssenooUajoo v. Solomon (1887), 14 
C. '633 [it is otherwise if be is not the real 


litigant, but a puppet in the hands of others]; 
Howitson V. Deas, 21 C. 620 (1894); Queert 
therefore as to Jogondra Dob Roykut v. 
Funindro Roykut, 18 W. R. 102 (1872). As 
to pauperism, see Hanken v. Turner, 10 Ch. 
D. 372, 376 (1878), and insolveney, Rhodes 
». Dawson, 16 Q. B. D. 648 j Havelock 0. 
Ashberry, 19 Ch. D. '84; Cook v. Whitlock, 
24 Q. B. D. 668; Blackett v. Blackett, C. A. 
(1902), W. N. 91, pp. 170, 176. 

(6) Ram Sing v, Balubai (1903), 5 Bom. 
L. R. 601, in which it wft also held that the 
Court in exercising its discretion might well 
be guided by the provisions of soot. 380 (now 
0. XXV. r. 1) of the Code. 

(7) Ahmed bin Shaik Essa v. Shaik Essa, 
13 B. 468, 402 (1888). 

(8) Elias V. Chuokerbutty, 1 Ind. Jur. N. S. 
223. 
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pauperis, thougli very special grounds must be shown for taking security.(l) 
The Calcutta'High Court has held otherwise.{2) 

“ On the application.” —Such an application must be made promptly. 
The rule has always been that applications for security for costs must be made 
promptly, not only on the ground that the respondent should apply for security 
for costs before he incurs them, but on the ground tliat it is unreasonable that 
security should not be applied for till the applicant has incurred the costs of the 
appeal, whether they have been pai^ by himself or by his solicitors.(3) Thus 
when an application for security for costs already incurred and for estimated 
costs was made by the respondent, when the appellant had already incurred 
all fhe costs of preparing the paper book and the appeal was actually on the 
board, the application was dismissed with cost8.(4) It is a wholesome rule of 
practice that no order afiecting a party should be made without notice to hkn 
calling upon him to show' cause why the order should not be made.(5) The 
practice is that the respondent obtains a rule nisi on an affidavit, then the 
appellant shows cause and then the re.spondent replies.(6) 

“ Of the respondent^” —The Appellate Court has no power of its own 
motion to dismiss an appeal for not furnishing security (when no application 
has been made for .security for cosits by the respondent) because the appellant is 
guilty of no default, not having been called upon by the respondent or the 
Com't to furnish security for costs or of laches, in not voluntarily offering 
Bccm’ity.(7) 

“ Prom the appellant.”— An application that the respondent should give 
security was of course refu8ed.(8) 

“ Or of the original suit.” —This expression must refer primarily to the 
original suit in which the decree was passed, in execution of which the order 
appealed against was passed. It may also refer to the costs recited in the order 
in the execution proceedings, which are proceedings in the suit. Thus the 
Court has power to require an appellant from an order under sect. 244 (now 
sect. 47), to give security for fhe costs of the appeal and of the original suit.(‘J) 
As regards the costs of original hearing, the applicant must make out cither 
that the appellants arc residing out of the jurisdiction, or that the conduct 

(1) Sishayyangar v. Jainalavadin, 3 M. 68 
(1880). 

(2) Nuasurooddoon t. Ujjal Biswas, 17 W. 

E. 68 (1871). 

(3) Pooley’s Tn- i ’Bs v. Whitliam, 33 Ch. 

D. 70 (1886); Jogeadi . 1 Janindra, 18 W. R. 

102 (1872). 

(4) Bbobonath v. Badbapraaad, 5 C. W. N. 

119 (1900). 

(5) Siraj-ul-Haq v. Kbadim Husain, 5 A. 

380 (1883). It was Hold in this case that an 
order rejecting an appeal, for not fumisbing 
seonrity, waa a ” decree,” but on tbis point 
tbo ease baa been overruled by Lokba v. 

Bbauna {189S), 18 A. 101. 


( 6 ) Bama Sundari v. Samnarayan (1877), 
7 B. L. B. Ap. 69. 

(7) Wise V. Jugbundoo, 7 M. I. A. 431 
(1889). 

( 8 ) Bbugobutty'e. Issur Cbandor, 16 W. 
R. 311 (1871); and see Fleming v. Shearman, 
4 B. L. B., 0. C. J. 92 (1870), where defendant 
was held not entitled to an order detaining 
in dourt, pending appeal, money paid into 
Court by the plaintiff, who was subsequently 
successfuL 

(9) Dagdu V. Chandrabhan, 1 Bom. L. B. 
837 (1899); s. 0 ., 24 B. 314. As to the Code 
of 1889, see Bama Sundari v. Ramnorayau 
Mitter, 7 B. L. R. App.' 69 (1871). 
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of the party complained of, in not paying the coats ordered to be paid, if 
vexatious.(1) 

Form of order. —An order for security for coats should follow the words 
of the rule, and ahould not specify the particular amount in rupees for which 
security should be given. It would be a good order under the ride if it directed 
the appellant to furnish the security within a time to be stated “ for the ooste 
of the appeal ” or “ for the costs of the original suit ” or “ for the costs of the 
appeal and of the original suit.” To hold that the order must specify the amount 
ill rupees of costs for which security should be given would either be to frustrate 
the intention of the Legislature in framing the sex'tion, or to make the order a 
purely speculative order. The object of the rule is that the respondent at; the 
earliest moment which suits him should take the advantage of the ridi',, and at that 
liine it would be impossible for the rispoiident, the appellant, or the Court to 
say what might be the costs of the appeal. The last paragraph of the forinet 
section wa.s said to point to the security being for an indefinite and not for a 
definite amount. An order specifying the amount would not be a bad order, 
but the better practice is that the amount should not be specified in flic order.(2) 

“Within such time.” —The application to tiie Court io enlarge tlie time 
for giving security may be made either before or after the exjiiration of the 
time within which the security has been ordered to be furnished, and Ihe Court 
may thereupon enlarge the time according to any necessity which may arise 
wliere it i.s just and proper that it should do so. If ultimately the order is not 
complied witli, and the security is not furnished, the appeal may be rejected.(3) 
It cannot be laid down as a hard-and-fast rule that the Court can in no ease, 
after the time for giving security is passed, allow the appellant further time 
for giving seeurity.(4} This principle has now been adopted in sect.. 148, ante. 
Though the Com-t may extend the time for furnishing the security demanded, 
after tlie time allowed by the order has elapsed it will not do so unless on good 
grounds.(5) 

“ Shall reject.”. —The Code empowers the Appellate Court to demand 
security, and directs that Court to reject the appeal if the seoiu'ity is not furnished 
witliin the time the Court orders. To justify tlie rejection of the appeal there 
must have been a demand on the part, of the Court. The, issue of n preliminary 
notice to show cause is not tantamount to a demand. It simply informs the 
appellant that the Court proposes to consider the propriety of demanding security 
from him, and oilers him the opportunity of showing cause to the contrary. 
A Court is not bound by the Code to issue such a notice, tliough in practice 
it would generally be improper to make an order for seemity without affording 


(1) Ahmed bin Shaik Easa v. Shaik Easa, 
13 B. 468, 462 (1888). 

(2) Lekha v. Bhauna (1896), 18 A. 101, 
105, overruling Thakur Daaa ». Kishori Lai 
(1884), 9 A. 164; aec also Ahmed bin Bhaik 
Esaa V. Bhaik Essa, 13 B. 468 (1688). 

(3) Budri Narain v. Sheo Kocr (1689), 17 
1. A. 1, 3, 4; a. c., 17 C. 512, 814 [overruling 
Haidri Bai v. E. I. By. Coy. (1878), 1 A. 


687, 688 : followed in Shirajudin v. Krishna, 
11 M. 190 (1887); am Bhugwan Das Bogla v. 
Haji Alimod, 16 B. 263,266 (1891)]; Ohunni 
Lai V, Ajudhia Prasad, 19 A. 240, 243 (1896). 

(4) Jumna Bai v. Vissandas (1897), 21 B. 
678, 679. 

( 6 ) Madhusudan i<, Adhikari -Prapauna 
(1889), 171. A. 9 i 8 . 0 ., 17 C. 616 ; Rajah AU 
V. Amir Hossein (1889), 17 C. 1 (p. c.). 
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the appellant the opportunity of contesting it. Where such notice is given the 
' appellant is not bound to appear. He may allow the' application to be decided 
in his absence. If he docs not appear and the order is not made in his presence, 
he must have due notice of it to constitute a demand. The order directing 
the appellant to furnish security must be served either on him or on his vakil. 

It woidd be unreasonable to hold that he was in contempt or disobedience of an 
order which had not been communicated to hini.(l) Confii(;ting opinions have 
been expressed upon the question whether when the appellant has not given 
security for costa, the respondent Ihquld apply specially to have the appeal 
rejected or whether it is sufficient for him to object at the hearing of the appeal 
for non-compliance with the order.(2) An appeal, though rejected, may, on 
sufficient grouiuls, be restored.(3) No appeal is given from an order for security 
for costs. It has been held, therefore, that it could not have been intended 
that the order for security which was unappealable might be questioned by iui 
appeal from the act of the Court compulsorily done under the I'ule on secui-ity 
not being given as ordered. An order, therefore, rejecting lui appeal under this 
rule is not a decree and is not appeal,able as Burh,(4) nor as an order.(o) 

• 

11, (1) Tlic Appellate Court, after sending Jm the record [s.55i. 

Power to dismiss appeal ^ after fixing a day 

without sending notice to for hearing the appellant or his pleader and 
Lower Court. hearing him accordingly if he appears on that 

day, may dismiss the appeal without sending notice to the Court 
from whose decree the appeal is jrreferred and without serving 
notice on the respondent or his pleader. 

(2) If on the day fixed or any other day to which the hearing 
may be adjourned the appellant does not appear when the appeal 
is called on for hearing, the Court may make an order that the appeal 
be dismissed. 

(3) The dismissal of an appeal under this rde shall be noti¬ 
fied to the Court from whose decree the appeal is preferred. 


Summary dismissal. —Tills rule applies to appeals admitted and regis- 
tcred.(6) A proceeding under this rule is to all intents and purposes a trial,(7) 


(1) Tiramu i;. Deva Kai, 5 M. 205, 266 
(1882). 

(2) Muhammadbli !.t v. Bhauji Topan, 3 
Bom. H. C. R. 64 (1860), contra Thakur Das 
V. KesLori Lai, 9 A. 164,166 (1886) [overruled 
on another point by Lekha v. Bhauna (1895), 
18 A. 101,105]. It is to bo noted that in the 
first case another rule of Court had also been 
disregarded. 

(3) Balwant Singh v. Loulat Singh, 8 A. 
316 (1886); see Jamuabai v, Vlssondas, 21 B. 
576, 579 (1807). 

(4) Lekha V. Bhauna, 18 A. 101, 103,104 


F. B., overruling Siraj-ul-Haq v. Khadim 
Husain, 5 A. 380 (1883); Firozi Begam v. 
Abdul Latif, 30 A. 143 (l!.08). 

(5) 0. XLIII. 

(6) Rudr Prasad v. Baijnath, 15 A. 367 
(1893), in which Edge, C.J., also hold that 
there was a power to summarily reject a 
memorandum of appoal before admission, if 
none of the grounds mentioned in seet. 584 
(now 100) o.xisted. 

(7) Thakur of Masada i;. Widow oi Thakur 
of Nandwaga, 2 A. 819, 823 (1880). 
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and a judgment and decree siould be drawn up in tie usual manner. It has 
been held that in dismissing an appeal under this rule a District Judge is not 
relieved from the necessity of writing a judgment, however short, showing 
the points raised, the decision thereon, and the reasons therefor.(l) But it is not 
tlie practice of the Calcutta High Court to draw up decrees under this rule.(2) 
And the Allahabad High Court has held that it is not obligatory upon the lower 
Appellate Court to v,Titd a judgment in such cases.jS) But a Ml Bench of the 
Bombay High Court has recently held that a lower Appellate Court must write 
it.s judgment (as provided by Bombay CiVil Circular 51), when it dismisses an 
appeal under this rule.(4) The order of dismissal under this rule is a decree 
and not merely a refusal to entertain the appeal, and so far as it is a final 
adjudication there is no distinction between an appeal which is dismissed under 
this rule and an appeal dismissed after full hearing.(5) Where an appeal is 
dismissed under this rule, the efiect of the dismissal is to affirm the decree 
appealed against, which becomes merged in the decree of dismissal of the 
Appellate Court. When, therefore, an appeal has been dismissed under this 
rule, the Coui’t which made the decree appealed against has no jurisdiction to 
review it,s judgment or decree.(6) ^ 

[s. 662 .] 12. (i) Unless the Appellate Court di,sniisses the appeal 

n.v fnr under rule 1 /, it .shall fix a day for hearing 

tlie appeal. 

(-■') Such day shall be fixed with reference to the cuixent 
business of the Court, the place of residence of the respondent, 
and the time necessary for the service of the notice of appeal, so 
as to allow the respondent sufficient time to appear and answer 
the appeal on such day. 

It is not competent to a Court of Appeal to restrict the ground or grounds 
upon which the appeal heard under this rule is to bo admitted finally.(7) 

[J. 550 .J 13. (/) Where the appeal is riot dismissed under rule 11, 

Appeiute Court to give Appellate Court shall send notice of the 
notice to Court whose de- appeal to the Court from whose decree the 
cree appealed from. ^preferred. 

(1) Puttappa V. YoUappa, 0 Bom. L. R. v. Shankar, .30 B. 110 (1911). 

233 (1903); Rami Deka v. Brojo Hath (5) Dma Sundari Devi r. Biudu Baehiui 
Saikia, 26 C. 97 (1897); Royal Roddi v. Chowdhrani, 24 C. 759 (1897) ; butsocBapu 
Linga Rcddi, 3 M. 1 (1881) ; Rakhal Chnnder v. Vajir, 21 B. 548 (1890), which, as well ae 
Tewari v, Satindra Deb Rai, 5 C. L, J. 348 the former caac, deal with the question of 
(1906); Paohi Dassi v, Bala Das, 13 C. W. N. amendment of the deqfec. This latter ease 
1031 (1909). has been dissented from in Asms Bibi v, 

(2) Uma Sundari Devi v. Bindu Bashini, Ahmad Hussein, 30 A. 290 (1908). 

24 C. 759. (6) Peary Mohan Mukhorjee v. Mohendra 

(3) SaminHasanu. Porin,30 A. 319(1908); Nath Manna, 4 C. L. J. 666 (1906); and see 
Tanaji Dagdo v. Shankar, 36 B. 116 (1911). Ramappa v. Bharma, 30 B. 625 (1906). 

(4) Hanmant v. Annaji Hanmanta, 37 (7) Lukhi v. Sri Ram, 16 C. W. N. 921 

B. 611 F. B. (1913), overruling Tanaji Dagdo (1911); 14 C. L. J. 146. 
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(,?) Where tlie appeal -is from the decree of a Court, the 
records of which are not deposited in the Appellate Court, 
Transmission ot papers the Court receiving such notice shall send 
to Appellate Court. g^]} practicable despatch all material 

papers in the suit, or such papers as may be specially called for 
by the Appellate Court. 

(S) Either party may apply in writing to the Court from 
Copies of exhibits In whose (^ecree the appeal is prc/erraZ, specifying 
Court whose decree ap- any of the paper’s in such Court of which he 
pealed /rom. requires copies to be made ; and copies of 

such papers shall be made at the expense of, aiid given to, the 
appHcant. 


Records.— If tiieic is any part of the record not sent up whicJi the appellant 
wishes to bring before the Appellate Court, it is ]iis duty to ask the Court to 
send for it before the day of trial.(1) . 

14. (1) Notice l)f the day fixed wider -r-ule l.r shall be affixed [8.668.] 

Publication and service Appellate Court-house, aiicl a like 

oi notice of day for hear- notice shall be sent by the Appellate Court to 
ing appeal. Court from whose decree the appeal is 

-preferred, and shall be served on the respondent or on his pleader 
in the Appellate Coui’t in the manner provided for the service on 
a defendant of a summons to appear and answer; and all the 
provisions applicable to such summons, and to proceedings with 
reference to the service thereof, shall apply to the service .of 
such notice. 

(2) Instead of sending the notice to the; Court from whose 
Appellate Court may decree the appeal is -preferred, the Appellate 
Itself cause notice to be Court may itself cause the notice to be served 
on the respondent or his pleader under the 
provisions above referred to. 


15. 


Contents of notloe. 


ex -parte. 


The notice to the respondent shall declare that, if he [».664.] 
does not appear in the Appellate Court on 
the day so fixed, the appeal will be heard 


16. 


Rlgbt to begin. 


Procedure on hearinn. 

(J) On the day fixed, or on any other day to which [••658.] 
the hearing may be adjourned, the appellant 
shall be heard in support of the appeal. 


(1) Bukuh All Sowdogir v. Joyanut KJiao, 11 W. R. 248 (1869). 

4 N 
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{^) The (Jourt shall then, if it does not dismiss the appeal 
at once, hear the respondent against the appeal, and in such case 
the appellant shall he entitled to reply. 

Hearing. —The rule says “ on the day fixed,” but the hearing of the appeal 
before the day fixed, if the pleaders of both parties are present and argue the 
case, is not such a defect in procedure as renders interference in special appeal 
ueoessary.(l) If it appears that the rules of Court relating to appeals have not 
been complied with, and no adequate excuse is ofiered, the appeal may be 
dismisBed.(2) 

[«.666.] 17. (1) Where on the day fixed, or on any other day to 

Dismissal ol appeal for which the hearing may be adjourned, the 
appdlant s default. appellant does not appear when the appeal is 
called on for hearing, the Court may make an order that the appeal 
be dismissed. 

(2) Where the appellant a/ppmrs and the respondent does 
Hearing appeal ex parte, not appear, the appeal shall be heard ex parte. 

“ Where on the day fixed,” etc.— A party seeking to put in motion lie 
stringent provisions of this rule is boTind to show very distinctly that the pro¬ 
cedure under it has been strictly complied with, and that the appellant did 
not make his appearance on the day to \vhi<-h the case was adjourned. When 
he is unable to show that, or that the appellant below had any notice that his 
appeal was to have been heard on the day on which the Judge disposed ol it, 
tlic appeal cannot be di.smiBsed under this rule.{3) Where a Lower Appellate 
Court, after eleven months’ delay and without fixing any time for disposing of 
an appeal, dismissed it lor default, the High Court set aside the order and re¬ 
manded the case.(4) If an appeal is called on without any day having been 
fixed for hearing and the appellant is absent, his absence is not a default whioli 
renders his appeal liable to be dismissed.(6) It should appear on the record 
.that a day had been fixexl for the hearing of the appeal, and that thereupon the 
default had followed.(6) But if an appeal is taken up before the appointed 
day and is allowed to proceed to a hearing in the presence ol the pleaders of 
the part ies and is argued by them, there is no defect in the procedure.(7) 

” Appear.”—The former section (556) ran “ does wt attend in person or by 
his pleader.” But the word “attend ” was held to be practically synonymous 
with “ appear.” (8) The present wording therefore effects no alteration in the 

(1) Hukumunnisea v. Bibee Muokdoomun, (5) Huro Chundor v. I^m Coomar (1806), 

1 W. R. 246 (1804). 2 W. B. 264. 

(2) Bhungi Girdhar v. Morgan, 3 B. H. (6j Ib. 

C. R. 0. C. J. 63 (1866). (7) Hukumunuiasa v. Bibee Muokdoomun 

(3) Shib Chunder v. Allad Monco (1806), (1864), 1 W. R. 248. 

5 W. R. Mifl. 22'. (8) Satish v. Ahara Prasad, 34 C. 403, 408, 

(4) Soodhamonec v. Gooroopersaud (1864), 417, F, B.; s. c., 11 C. W. N. 329. 

W. R. 170. 



Fuui SCHKD. 
0. 41, r. 17. 


APPEALS PROM ORIGINAL DECREES. 


1283 


sense. Wliere tliere lias been no “ appearancetlic rule applies. But when 
there has been an “ appearance ” it does not.(l) The quc.stion, however, has 
arisen as to what constitutes an appearanee within the meaning of llie rule. 
“ Appearance ” has several meanings, and these must be understood in reference 
to the particular subject to whicli it relates, and the purpo.so or end to bo answered 
by the appearance has an important bearing in determining what is sufficient 
to constitute an appearance in a particular ciise. A Full Bencli of the Calcutta 
Higli Court (2) has recently ruled that an application bj' counsel or pleader 
wlio is instructed only to apply fot an adjournment, whicli is refused, is not an 
“ appearance; ” and that wlicn in such circumstance an appeal is dismissed, 
the dismissal is one for default under this rule entitling the appellant to apply 
for re-admi,ssion under r. 19. The decisions are not altogether uniforiu, but the 
lialauce of authority in the Bombay (3) and Allahabad (1) High Courts is in 
favour of the .same view, which has also been taken by the Punjali Chief Court.(5) 
Where, however, a pleadei’ for the appellant appeared and asked lor an adjourn¬ 
ment but did not withdraw from the case, merely urging that the records were 
in posses.sion of his leader who was absent, and that he could not argue the 
appeal, but the applicatioj^ for adjorniimeut was not granted, it was held by the 
Madras High Court that it was open to the Court to refuse the udjom’nmcnt., 
but that if it did so it wa.s bound to write a judgment and di.sjio.sc of tlie appeal, 
and could not dismiss it for dcfault.{6) But tlie Madras High Couit has recently 
held that whore the pleadiT was instructed only to apply for an adjom'nmciit 
and was not duly instructed and able to answ’er all material questions relating 
to the suit, nor accompanied by any one able to answer such quostion.s, there was 
no appearance by the dcfondaiit.{7) Wlien tlie appellant and liis pleaders 
were present when the appeal was called on for hearing, and one of the pleaders 
addressed the Court, but soon after the conunencement of his argument, went 
to another Court and did not return, and the other pleader refused to addres.s 
the Comh, the appeal, it was held, should be dismissed, but not for default.{8) 
If the appellant, in a case remanded to the Lower Appellate Court, doe,s not put 
in on appearance and takes no .steps to produce evidence, the Lower Appellate 
Court may dismiss the ajipeal for defau]t.(9) Where there were two appeals 


{I) Vtttinliare Tarkatt v. Vullur Krislman, 
26 M. 267 (1002) [[jlcadcr aijpearod—asked 
for adjouiiiment but did not withdraw]; 
Chirauji Lai c. Kuiidan Lai, 20 A. 20t (1898) 
[pleader stated that brief had come into Ills 
hands too lat ■ but did not wWubaw]. 

(2) Satisli ' Ui.tiidra Mukerjee v. Aliara 
Prasad Mukerjee, lit C. «3 (1907), wliere the 
earlier eases will be found coUiX'tcd. 

(3) Bhimacbarya v Fakirappa, 4 11. H. C. 
It. 200 (1807); Soonder Lai i’. Goor Prasad, 
23 B. 414 (1898); miira Ram Chandra v. 
Madhay, 16 B. 23 (1891). 

(4) Lalta Pi’asad n. Naud Kishore, 22 A. 
66 (1899) j Hira Dai f. Hira Lai, 7 A. 638 
(1885); Bamtahal v. Rameshar, 8 A. 140 


(1880); Shankar Dat v. Radha Krishna, 20 
A. 19.6 (1897) [affirmed by P. C. in 23 A. 220 
(1900)]; Baldoo Prasad v. Kunwar Bahadur, 
35 A. 105 (1912). 

(5) Gurdat Singh ti. Sohau Siugh, 6 P. L. 
R. 595 (1904). 

(6) Patinliaro Tarkatt e. \'cUm' Krishuan 
(1902), 20 M. 267; Chirauji Lai v. Kundaii 
Lai (1898), 20 A. 294; see also Satisb v, 
Ahara(1907), 34 C. 403, 414. 

(7) Venkatarania v. Nataraja, 24 M. L. J 
235 (1912). 

(8) Jawahii’ a. Dcbi Singh (ISO.'i), 18 A. 
119. 

(9) Triloke Chunder e. Aukhu Chuuder 
(1873), 21 W. R. 65. 
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by the same appellant before the Court and he was summoned to give evidence 
in one of them, but failed to attend, judgment, it was held, could not be given 
against him for default in the other appeal.{l) 

“ Be dismissed.” —The Court, in the absence of the appellant on the day 
fixed for hearing, should dismiss the appeal and not reverse the judgment of 
the lower Court.(2) If a Judge, instead of dismissing the appeal for non- 
appearance of the appellant in person or by pleader, goes into the merits of 
the ease and gives judgment against the appellant, the appeal must be considered 
as dismissed for default of the appellant in appearing; and an application for 
ro-admission and re-hearing of the appeal cannot be treated as one for review. 
It is improper to consider or decide upon the merits of a case when the Judge 
has no opportunity of hearing wliat the appellant has to say in support of it.(3) 
It is illegal to try an appeal on the merits in such a case, and the judgment given 
in this way ia a nullity and must be cancelled, and its existence is no bar to tiie 
re-admission of the appeal.{4) The amended rule now says the Court may make 
an order of dismissal. The former section ran “ shall bo dismissed.” (5) 

Appeal. —An order dismissing an appeal from^ a decree for default,(G) or 
dismissing objections to the execution of a decree for default,(7) was formerly 
held to bo a decree within the meaning of sect. 2 of the last Code and thus appeal¬ 
able. But that section now excludes orders of dismissal for default from the 
category of a decree.(8) A party may apply for re-admission under r. 19, and 
from this there is an appeal under 0. XLIIL, pusl. 

Delivery of paper books.— In appeals to the High Court from its original 
jurisdiction, if the appellant does not deliver the prescribed number of paper 
books within the prescribed time, the respondent or his attorney may, with the 
leave, of the Court, or a Judge, prepare and deliver such paper book, or he may 
apply, on notice to the appellant, to have the appeal dismis.scd for want of 
prosecution, or for such other order as he may bo advised. If no application 


il7; Anwar Ali e. Jaffer All (181)6), 23 C. 
827; SCO also Ram Chandra v, Madhav (1891), 
18 B. 23; Mansingji Mohta Hariharram 
(1894), 19 B. 307. In JVlansah All v. Nibal 
Chand (1893), 15 A. 359, the Allahabad High 
Court has hold that such an order is not a 
decree and so not appoalablo as such; see 
also Hand Ram v. Muhammad Bakhsh (1880), 

2 A. 816; Kanahai Lai». Nanbat Lol (1881), 

3 A. 519; Lol Singh v. Kunjan (1882), 4 A. 
387; Gilkinson v. Subramania (1898), 22 M, 
221 ; see also the oases cited in Radhanath 
V Chandi Charan, tupra! 

(7) Lai Narain v. Mahomed Rafluddiu 
(1900). 28 C. 81. 

(8) Rukminimayi ». Paran Chandra, 39 
C. 341 (1910) J 15 C. L. J. 334; followed in 
Parbati v. Tulsi Koeri, 18 C. L. J. 128 (1913). 


(1) ArunaohoUa v. Vcncatachella (1870), 5 
M. H. C. R. 269. 

(2) Munickaram v. Roop Narain (1882), 
Marsh, 5. But see Dalrshinamoorthy n. 
Municipal Council of Trinchinopoly, 31 M. 
157 (1907). 

(3) Mohesh Chuuder v. Thakoor Dass 
(1873), 20 W. R. 426,428 [approved in Satish 
Chandra Mukerjee r. Ahara Prasad 34 C. 
403, 414 (1907)]: Buldco Misser v. Syud 
Ahmed (1871), 16 W. R. 143 ; Kanahai Lai 
V. Naubat Rai (1881), 3 A. 619. 

(4) Zainab Begam v. Manawar Husain 
(1888), 8 A. 277, 278. 

(6) Muruga Chotty i\ Rajasami, 22 M. L. J. 
284 (1912). 

(8) Radha Nath v. Chandi Charan (1903), 
30 C. 680 (F. B.), Prinsep, J., dissenting, over- 

«« 'Riiflhan /1 QQR\ Oft n tie 
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be made, tlie case will be set down in the next peremptory lists of appeals from 
the original side, and be disposed of by the Court as it may think fit.(l) 

18 . Where on tlie day fixed, or on any other day to which 
Dismloai of appeal thehcaringmaybeadjoumed, it is found that 

where notice not servrf notice to the respondent has not been 

lanfs failure to deposit served in consequence or the failure or the 
appellant to deposit, within the period fixed, 
the sum required to defray the cost of sermng the notice, the 
Court may make an order that the appeal be dismissed : 

Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any such 
day the respondent appears when the appeal is called on for 
hearing. 

Deposit.—A period must be fixed by the Court for the deposit; unless 
a time has been fixed tlie<mit cannot be dismissed on the ground of failure to 
deposit.(2) A party has been held not excused for omission to deposit by the 
fact of the duty having been committed to an ignorant kurpurdai who failed to 
perform it.(3) An appeal should not be dismissed for default merely because 
the appellant has failed to explain satisfactorily why the taldbana was not 
deposited within the period fixed by the Court, without ascertaining whether 
there was ample time after the deposit to serve the notices upon the respondents.(4) 
If the fees for the service of the notice of appeal on the respondent are deposited, 
but the notice to be served as required by the Circular Older of the High Court 
is not filed, the appeal cannot be dismissed under this rulc.(5) 

19. Where an appeal is dismissed under rule 11, sub- 
He-admlsslon of appeal rule {3), or rule .77 or rule 177, the appellant 

dismissed for default. may apply to the Appellate Court for the 
re-admission of the appeal; and, where it is proved that he 
was prevented by any sufficient cause from- appearing when the 
appeal was called on for hearing or from depositing the sum so 
required, the Court shall re-admit the appeal on such terms as 
to costs or otherwise as it thinks fit. 

“ The appellant.”—This rule provides that an appellant, whose appeal 
has been disin.-isod for want of prosecution under the circumstances mentioned, 
may apply for tin; re-admission of the appeal, but nothing is said in it as to 
re-hearing the ca.-e upon the application of the respondent against whom an 
ex parte decree ha.s been passed, and a respondent against whom such a decree 


( 1 ) Bolohamber’s Boles and Orders; Appel¬ 
late Side Rules, Pt. II., Ch. VII., r. viii., p. 29. 

(2) See Purshadoo Lall ti.Dinbika Pershad, 
11 W. B. 290 (1869). 

(3) PranCbunder Roy r.Jaggessar Mocker- 


jeo, 11 W. B. 417 (1869). 

(4) Chandra v. Kaliprasanna, 35 C. 536 
(1908). 

( 6 ) Gol Mahomed 0 . Abdul Jubbar, 16 
C. W. N. 498 (1912); 16 C. L. J. 683. 


[s,667.] 


[s. 658.1 
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has been passed cannot apply for Te-lieaiing nnder this rule.(l) In such cases 
the remedy lies under r. 21 . 

“To the Appellate Court.”— The application must bo made to the Court 
dismissing the appeal.( 2 ) If an appeal is referred by a District Judge to an 
assistant Judge for trial, under sect. 17 of tlio Bombay Civil Courts Act (Act 
XIV. of 1869), and the As 3 i.stant Judge dismisses the appeal for default, the 
application for re-admission of the appeal should be made to him and not 
to the District Judge, and his order refusing to re-admit the appeal is not subject 
to reversal or review by the District .Tudgc.(3) As to limitation in ease of such 
an application, see case ciied.{4) 

“ Prevented.” —This and the kindred provision in 0. IX. r. 13 mean that 
the application may bo based upon any ground which would be a just and proper 
one for granting the application, and not that the application can be based 
upon one ground only, viz. that the applicant was prevented by sufficient cause 
from appearing. The alSrmative provisions of the Code that a plaintiff or 
appellant may prove that he was “ prevented by .sufficient cause ” from appearing 
or attending when his suit or appeal was called on and dismissed, do not imply 
the negative, namely, that an application for restoration cannot bo granted 
unless “ sufficient cause (in this sease) is shown.” {!>) It has been recently held 
that a Court has power to restore an appeal dismissed for default even where the 
appellant is not able, to prove that he was prevented by a sufficient cause from 
appearing, and that the Court is not bound to restore an appeal in every case 
where, the non-appearance is due to the pleader’s negligence, but may in its 
discretion leave him to his remedy against the pleader by an action for damages.( 6 ) 
The Court is bound to see whether the reasons set forth in the application for 
the re-admission of the appeal are satisfactory or not. Thus, where the Lower 
Appellate Comb refused an application for re-admission merely because the 
appelliint had not conformed to a rule which he had passed that two pleaders 
should be engaged in every appeal, the High Court sent back the case to the 
Judge to consider whether a good ground had been shown for the re-admis.sion 
of the Rppeal.(7) The reasons for rejecting the application should be stated.( 8 ) 
.^Vhen an appeal was transferred from the file of one Court to another, no notice 
of the transfer having boon given to the appellant by the pleaders in the case, 
and the appeal was dismissed in his absence, held that sufficient ground for 
his absence had been made out.(9) What, however, is “ sufficient cause ” must 
be decided in each case according to its own peculiar circumstances. 

“ From appearing.” —Whether the application is made for restoration 
under this rule or 0. IX. r. 13, the same principle will apply. In both cases 


(1) Tara Chand v. Anund Chundcr (1868), 
10 W. R. 450. 

(2) Kiflto Persad e. Cowie (1864), W. B. 
315. 

(3) Sakharam Lakshman v. Govind Joti, 
15 B. 107 (1890). 

(4) Hinga Bibee v. Munna Bibco, 31 C. 
150 (1003). 

(5) Somayya ti. Subbamma (1603), 26 M. 


590,002. 

(6) Muruga Chatty v. Bajaaami, 22 M. L. J. 
284 (1912). 

(7) Shomacd All ti. Eusoof Khan, 15 W. R. 
80 (187!); Hnro Chunder a. Bam Coomar, 2 
W. R. 254 (1805). 

(8) Huro Chunder v. Bam Coomar, supra. 

(9) Narain Singh a. Bheurab Ohurn Panda, 
8 C. L. R. 350 (1881). 
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the question is whether an appearance by a counsel or pleader instructed to 
apply only for an adjournment is an “ appearance ” w'ithin the meaning of the 
Code, and whetlier in such a case the suit or appeal eon be dismissed for default. 
The first question has been answered in the negative and tlie second in the 
af&rumtive.(l) Wlien an appeal ia dismissed under sucli ciroum.stancea, the 
order of dismissal is for default, and the appellant is entitled to apply for re- 
admission of the appeal under this i-ule.(2) Where an appeal is dismissed by a 
Divisional Bench of the High Court, for default in depo.si(ing the e-stimated costs 
of preparation of the paper book, such a dismissal can be set aside by review. 
Such a case is not one in which default was made in appearing at the hearing 
of the case, if the record shows that the pleaders on both sides were in attendance, 
and heard. Under the Code there, arc only two methods known to tlie law by 
which a judgment and decree of a Divisional Bench of the High Court can be 
set aside, in India. These two methods arc described in these provision,s and 
tho.se relating to review. Where it appears from the record that pleaders on 
both side.s were in attendance and heard, there has been no defaidt in appearing 
at the liearing of the case, and therefore this rale will not app!y.(3) 

Appeal.—The Code*alIows an appe.id from an order refasing to grant an 
application under this rule for the restoration of an appeal. But it does not 
provide for an a 2 )peal from an order granting such an apjdication.ff) When, 
however, the order disinissiiig an appeal is not one which can properly be made 
under r. 17, there is no appeal from an order refusing to rc-admit tlie appeal 
under tins ride, and the remedy, in sueh a case, is by revision. Thus, in a case 
when the ajipeal came on for hearing, the .appellant himself and two pleaders 
on his behalf were present in the Lower Appellate Court; one of the pleaders 
opened the case, but in a sliort time, was called away to attend to a case before 
another Court, and the Lower Ajipellate Court, waiting some little time for the 
pleader to return, called upon the other pleader and the appellant to support 
the, appeal, and wlien each of tlieni declared his inability to do so, dismissed the 
appeal “ for the default of prosecution.” The then appellant applied for the 
restoration of the appeal, which was refused, on tlie ground that no sufficient 
cause was shown for the restoration. The appellant appealed to the High 
Court under this rule. It was dismissed on the ground that the appeal in the 
Lower Appellate Court was not dismissed for default, but the appellant was 
allowed to file an application for revLsion.(5) When an application for restoration 

(1) Satisli r. Ahara Prasad (1907). 34 0. "Das (1002), 24 A. 464; Huro Cliundor r. 

403, 4)7 (F. K l • »• c., n C. W. N. 329; 6 0. Earn Cooniar (1865), 2 W. E. 264 j Shaikh 
L. J. 247j d >uke v. Equitable Coal Co. Mittoo®. EulimanlChan (1867), 8 W. K. 361 ; 
(1904), 8 C. W. N. 621 ; see also the cases ^f. Eamosaur Dutt v. Lootfunnissa (1866), 6 
cited in notes to r. 17. W. B. Mis. 130; Kalee Kistoo r. Huroohur 

(2) Satish v. Ahara Prasad, supra ; over- (1868), 10 W. K. 100. 

ruling Watson k Co. r. Ambira Dasi (1899), (5) Jawahir Sing v. Debi Sing (1896), 18 

4 C. W. N. 237; s. c., 27 C. 529. A. 119; for moaning of the word “ default,” 

(3) Fatimunnissa v. Tlcoki Pershad (1896), sec Satish v. Ahara PrMsd, 34 C. 903, and 
24 C 360 364 (F. B.); s. c., 1 C. W. N. 21; notes to r. i 7; but see Buldeo Misser «. Syed 
Ramhari i>. Madan Mohan (1896), 23 C. 33.9, Ahmed, 16 W. E. 143 (1871); Shibendra ® 
so far as it decided the contrary, overruled. Konoo Earn, 12 0. 606 (1886). 

(4) 0. XLIIl.; Qulab Kunwar v. Thakur 
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is made tlie applicant must produce all his evidence in support of it before 
the Court to which it is made. If he does not do so and the application is refused, 
he cannot, on appeal from the order dismissing his application, supplement his 
evidence.(l) 

20 . WJiere it appears to the Court at the hearing that 
- , . any person who was a party to the suit in 

ing and direct persons tne Lourt jrom whose decree the appeal is 
appea^g interrated to be preferred, but who has not been made a party 
made respondent,. ^ interested in the result oi the 

appeal, the Court may adjourn the hearing to a future day to be 
fixed by the Court and direct that such person be made a 
respondent. 

Adding respondent.—The power of the Court to act under this rule is 
only limited in two respects, first, the person whom the Court may add must 
have been a party to the suit, and secondly, he mustube a person interested in 
the result of the appeal. There is no period of limitation specified in the Limita¬ 
tion Act, for the action of the Court in that mattor.{2) The party added must 
be interested in the result of the .appeal. Whether this be so must be dctcuniined 
in each case on its facts.(3) In a suit for contribution the first Court gave a 
decree against one of the defendants and dismissed it against the other. On 
appeal by the defendant against whom the decree was passed, the lower appeal 
Court having, at the hearing of the appeal, found that the defendants, against 
whom the suit was dismissed, were not made parties to the appeal, though 
interested in the result of the appeal, directed that they should be made parties ; 
and they entered appearance in accordance with the order made. Held that 
there was nothing wrong in the lower appeal Courts making them respondents 
and passing a decree against them.(4) An Appellate Court is competent to make 
i person a respondent who in the original suit was arrayed on the same side with 
the appellant.(.'5) In a suit for contribution, where there was a decree against 
iefendants Nos. 1 and 3 separately, and the suit was dismissed against defendant 
No. 2 ; on appeal by defendant No. 1, there being no appeal by the plaintiff. 


(1) Muzftffar AU v. Kedarnath, 20 A. 266 appeal for an appellant, who had refrained 

189h). from availing himself of his privileges under 

(2) Bindoshri v. Ganga Saran (1892), 14 A. law, by introducing for him other rospon- 

164; Girish Chundcr Lahiri u. ,Saei, 33 C. 329, dents than those included in the memo- 
137 (1006). randum of appeal, defendants against 

(3) See e.p. Bishun Chnm v, Jagendranath, whom tho suit was dismissed could not bo 
1898); 26 0. 114, 121 j Amloofc (lhand r. made respondents. See- also Soiru Padma- 
Jarat, 16 G W. N. 49 (1911); 38 0. 91.3. nahh v. Narayan Rao (lloS), 18 B. 260; 

(4) Uirendra Lai Mukerjeo v. Girindra Husdon v. Basdoo Bajpye (1898), 20 C. 109, 

i 898), 26 0. 666, 668 ; s. c„ 2 C. W. K. 425; 113; 8. o., 8 C. W. N. 76; Subramanian v. 

tup Jan Bibee c. Ahdtil Kador (1904), 8 C. Veerabadran, 31 M. 442 (1908). 

V. N. 49(i. .600 (K. B.), diss. from Anna Bam (6) Sohna v. Khalak Singh (1880), 13 A. 

'. Balkishen (1883), 6 A. 260, where it was 78, 86; Konagappa v, Sokkalinga (1892), 16 
leld that ioasmucii as g. 650 did not empower M. 362. 

>n Appellate Court virtually to make an 
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defendant No. 2 might, it was held, be made a respondent.(1) The Allahabad 
High Court has held that the provisions of the former section did not apply to 
second appeals, and that a second Appellate Court could not add a part.y as a 
respondent unless that party was a party to the appeal below, and this not¬ 
withstanding that he wa.s a party to the suit in the Court of first instance; (2) 
but the opposite view has been held by the Madras High Court, and according 
to the ruling of that High Court, it is competent for the second Appellate Court to 
add parties who were defendants in the Court of first instance, though not joined 
as respondents in the Lower Appellate Court.(3) This rule applies only to cases 
where at the hearing of the appeal the Court is satisfied that a person who was 
<■'. party to the suit in the Court from whose decree the appeal is preferred, but 
who has not been made a party to the appeal, is intere.sted in tlie result of the 
appeal. (4) 

21 . Wlme an appeal is heard ea; parte and judgment is [••860.] 

„ . . „ 'pronounced against the respondent, he may 

Re-hearing on appU- ^ i > r\ ± -l 

cation of respondent t/ii6 A.ppcll3iuG Oourt tO r6"Jl63ir t/JlG 

dociw*made™ appeal; and, if he satisfies the Court that 

the notice was not duly served or that he was 
prevented by sufficient cause from affearing when the appeal 
was called on for hearing, the Court shall re-hear the appeal on 
such terms as to costs or otherwise as it thinks fit to impose 
upon him. 

Rehearing of appeal, —After an appeal is filed the power to set aside the 
original decree on an application under sect. 108 (now 0. IX. r. 13) is vested 
in the Appellate Court. This power is distinct from the power to set aside an 
ex 'parte appellate decree conferred by the present rule, which only enables 
the Court to direct the appeal from the original decree to be rclieard, thus 
temporarily restoring the original decree.{5) No appeal lies to the High Court 
under sect. 153 of the Bengal Tenancy Act from an order refusing to hear an 
application under this rule to have an appeal from a decree in a rent suit, 
valued le.ss than Rs.lOO, reheard in the presence of the re.spondent.(G) An 
application to reheat the appeal is an application in the suit.(7) 


22. (I) Any respondent, though he may not have appealed [«.66i.] 
from any part of the decree, may not only 
deS;‘”msy'‘^ert’to''dM™e support the decree on any of the grounds 
as If he had preferred decided against him in the Court below, but 
separate appeal. g^osg.objection to the decree which 


(1) Rup Jan Bibce v. Abdul Kadir (1904), 
8 C. W. N. 49(3, OOO. 

(2) Ghunni v. Lala Ram (1893), 16 A. 5,8. 

(3) Paya Matathi! v. Kovamol Amina 
(1895), 19 M. 161, 163, 

(4) Bhima- Bout v. Dasarathi, 40 C. 323 
1912). 


(6) Sankara Bhatta v. Subraya Bhatta, 30 
M. 636 (1907); s. o., 17 M. L. J. 430. 

(6) Samed Sheikh v. Naba Nepal Ghoee, 
19 C. L. J. 310 (1014). 

(7) Ib.; and see Aeoha Uian v. Durga 
Chnrn, 26 C. 146; 2 C. W. N 137 (1897). 
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lie could have taken by way of appeal, provided he has filed such 
objection in the Appellate Court within one month from the date 
of service on him or his pleader of notice of the day fixed for hearing 
the appeal, or within such further time as the Appellate Court 
may see fit to allow. 

Such cross-objection shall be in the form of a inemo- 
Fonn of objection and ^andum, and the provisions of rule 1, so far 
provisions applicable as they relate to. the form and contents of the 
memorandum of appeal, shall apply thereto. 

{■i) Unless the respondent files with the objection a written 
acknowledgment from the farty who may be affected by such 
objection or his pleader of having received a copy thereof, the 
Appellate Court shall cause a copy to be served, as soon as may 
be after the filing of the objection, on such 'party or his pleader 
at the expense of the respondent. 

(4) Where, in any case, in which any respondent has under this 
rule filed a memorandum of objection, ike oHyinal appeal is with¬ 
drawn or is dismissed for default, the objection so filed may never¬ 
theless be heard and determined after such notice to the other parties 
as the Court thinks fit. 

{r>) The provisions relating to pauper appeals shall, so far as 
they can be made applicable, apply to an objection under this 
rule. 

Scope of rule.—In lliis rule two classes of cases have been referred to : 
under it a respondent may, firstly, swpport Uic decree of the Court of first instance 
upon grounds whioli nuiy have been decided against him by that Court; and 
if a part of the decree is adverse to him he has the right to object at the hearing 
of the appeal to that part of the decree without filing a separate appeal. These 
two cla.sses of cases are not of an analogous character. Cross-objections are 
• in the nature of an appeal, a remedy which a respondent has against a decree 
whicli is partly unfavourable to him.(l) A respondent, when the decree is 
against him, cannot (unless he has filed a cross-appeal) be heard except to support 
the decree, and can only alter it by means of a cross-appeal.(2) A party may 
be satisfied with the decree of the Lower Court, and may be willing to allow it 
to stand unimpeached if his opponent does not think it necessary to appeal; 
but he may not be willing to have the decree modified or altered upon appeal 
in favour of his opponent, without having the whole decree set right. Again, 
suppose a defendant sets up two defences to a claim brought .against him, and 
the Lower Court determines in his favour as to one of them and against him as 

(1) KalyanSinghti. Bahma, 23 A. 130,134 CSty of Bombay Improvement Act, see 
(1901); see also Bamjiwan Mai v. Chand Mai, Ragbunath Das v. Secretary of State, 29 B. 
10 A. 687, 601, 602 (1888) j Jamaitnnnissa ». 614 (1906); and see Bangam Lai v. Jandhu 

Lutfunnissa (1886), 7 A. 006, 621 ; Thakoor (1911), 34 A. 32. 

Dass V. Gopee Kristo (1871), 6 W. R. 18 j and (2) Casperz t. Kishori Lai Roy Chowdhary 
as to appeal and cross-objections under the (1898), 23 0. 922, 929 j s. o., 1 C. W. H. 12. 
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to tie other ; tlie plaintiff’s claim would be dismissed. The. Lower Court, might 
be wrong as to both defences, and ought to have decided in the defendant’s 
favour the defence which was decided agaiust him, and nice verfd. If the plaintiff 
were to appeal and to reverse the decision of the Lower Court upon the defence 
decreed in the defendant's favour, it would be unjust not to allow the defemdant, 
if he could, to show that the Lower Court rvas wrong in point of law in determining 
the other defence against him, for he might thereby be able to show that the 
Lower Court was substantially ri^ht in dismissing the plaintiff’s stiit, though 
wrong as to the defence which barred it.(l) He may support the decree on the 
ground decided against him. This reason applies to special appeals ■with as much 
force as it does to regular appcals.(2) It wa.s held that the order of a Lower 
Appellate Court disallowing the objcctioRs lilcfl by the respondent in that (toiirt 
under sect. .561, was appealable, because it was a tlccrco pas.sed in appeal within 
the meaning of sect. 584 of the last Code, whtdher it dealt with the grounds 
of appeal urged by the appellant or the objections taken by the respondent 
under sect. 561.(.S) It. wuis af.so held that scot. 617 of the last Code made applicable 
to revision petitions under sect. 25 of the Ih-ovineial Small Cause Court Act, the 
procediu’c relating to appeals, and consequently a memorandum of objections 
■\rouhl lie in such V(!vi,sion pcf,itionB.(4) 

Decree entirely in favour of respondent.—Where a decree is entirely 
in favour of a re.spondent it is not necessary for him to file a notice of objection 
to the decision on any issue found agaiust him. He can support the decree on 
the ground tLat that i.ssue ought to have been decided in his favour. The 
Appellate Court ought to decide that issue or .show in its judgment a rea.,son for 
not doing so.(5) And see arde. 

“ Decided against him.”—^If a point has not been decided in favour of 
the respondent, it must for the purposes of the rule be taken to have been decided 
against him within its meaning. It is not necessary to entiUo a respondent to 
support a decree upon a particular ground that that ground should have been in 
express terms decided against hini.(6) Where a claim to set off was asserted in 
the re.spondent’s (defendant’s) written statement, but no issue on tbe, point was 
raisi'd, and no pronouncement on it was made by the first Court; and it was 
not made the. subject of any cross-objection, nor was it urged before the Appellate 
Court in argument; the former section was heU to bo no bar to the Appelhitc 


(J) lasur (Jhoso V. Hills (1802), 1 Ind. Jur. 
25,29; 8. c., Marsh, 151,163; 1 Hay. 360 W. 
R. Sp. n. 40 : and as tiO Code of 1869, sue In 
re Mirza Hhiu .n-t, B. L. R,, F. B. 429, 431 
(18«0). 

(2) Ib.; Narayan Ayyar v. Lakshmi 
Ammal, 3 M. H. C. R. 210, 291 {I860). 

(3) Ganapati v. Sitharama (1887), 10 M. 
292, 294. 

(4) Krishna Aiyangar v. Appanaiyangar, 
17 M. L. J. 02 (1906). 

(6) Lala Gonri Sunkar v. Janki Pershad 
(1889), 17 I, A. 67, 61 ; a, c., 17 C. 800; 
Bhagoji V, Bapuji (1888), 13 B. 76, 77, 


(0) Shrish Chunder Ray v. Mungri Bewa, 

9 C. W. N. 14, 18 (1004). In Balek v. Kansil, 

4 A. 491 (1882), it was held on tlio facto that 
the matter was not decided against the ro« 
spondent; in Ganga Prasad v, Gudadhar 
Prasad, 2 A. 651, 654 (1880), the appellant 
to the High Court lost his appeal in the 
Lower Court, and there was no objection ,, 
whiob rwipondents could have taken by way 
of appeal to this Court against the decree 
of the Ixiwer Appellate Court. Sec as to 
ibta case, Kamat v. Kamat, K B. 368, 370 
(1B84). 
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Court’s jurisdiction to deal with the point, because the first Court did not decide 
the point adversely to the respondent. It did not deal with it, and so the case 
was held f.o fall within the operation of sect. 666 of the former Code.(l) 

Decree unfavourable to respondent—This rule gives the respondent 
the power of taking any objection to the decree at the hearing of an appeal 
which he could have taken by way of appeal,(2) provided he has filed a notice 
of his objection within the prescribed period. Where there is, as a matter of 
fact, an appeal to be heard (and the questiott'Whether the appeal would, in law, 
lie or not does not affect the respondent’s right in such cases), at such hearing 
the respondent is entitled to have his objections to the decree heard or deter- 
rained.(3) The law gives a defendant the right to file a cross-objection. Of this 
right he cannot be deprived merely because only one of two plaintiffs appealed 
instead of both.(4) But the right of taking objections exists only in those 
cases in which the party proposing to file them might have appealed and did 
not. Thus where, immediately upon the dismissal of his appeal, the plaintiff 
filed objections in the defendant’s appeal setting up the very grounds upon 
which in his own appeal he had asked for relief and been refused, it was held 
that such objections could not be entertamed.(5) W^ero a decree is in favour 
of the respondent, the Appellate Court should not accept the facts found by 
the first Court ns incontestably proved, merely because no objection to the 
decree was filed by the respondent under this rule. The Appellate Court should 
deal with the evidence in the case and find on it whether the facts found by the 
first Court were proved or not.(6) The consequence of the grant of a certificate 
under sect. 48 of the City of Bombay Improvement Act (Bom. Act. IV. of 1898) 
is tliat there shall be an appeal to the High Court from the award or any part 
of the award of the Special Collcotor under the Land Acquisition Aet (I. of 1894), 
ind this must mean that there shall be a right of appeal, or to use the language 
of the Code, that an appeal will lie to the High Court, and it follows that the 
respondent will be entitled to object in manner provided by this rule. (7) It • 
has been held that where a respondent to an appeal failed to give the notice 
required, it was not open to the Appellate Couit to grant any relief to that respon¬ 
dent in a case where the granting of such relief was not necessarily incidental 


(1) The Ahmodabad, etc., Spinning and 
fVcaving Co. r. Lakshmi Shankar (1904), 30 
B. 173, 189. 

(2) Soe Ganga Praead v. Gajadhar Praead, 
! A. 651, 664 (1880), and notes to s. 96, 
‘ Who can appeal.” 

(3) Kamat v. Kamat (1884), 8 B. 368, 370. 
The Judges did not express any opinion as to 
he soundness of the decision in Ganga Prasad 
j. Gajadhar Prasad (1880), 2 A, 661,664, as it 
lad no Jbearing on this case. In the case in 
I A. 061 both parties appealed from the decree 
)f the first Court, and both the appeals were 
lismissed by the liowor Appellate Court, 
['he plaintift then appealed to the High 
lourt. whereunon .the defendant wanted to 


file objections to the decree of the Lower 
Appellate Court disimsslng his appeal, and it 
was hold that such objection could not be 
entertained (at p. 654). 

(4) Babaji Dhondshot v. CoUeotor of Salt 
Kevonuo,*!! B. 596, 598 (1887). 

(5) Ramji Das v. Ajudhia Prasad (1903), 
25 A. 628. In Kulaikada Pillai v. Viswa- 
natha PiUai, 28 M. 229,* 231 (1904), the 
opinion was expressed that the section 
applied only where a party had a right of 
appeal, but who until forced or invited into 
Court did not think fit to oiorcisc it. 

( 6 ) Bahgoji v. Bapuji (1888), 13 B. 75, 77. 

(7) Raghunath Das v. Secr 6 f.ary of Btate 
(1906), 29 B. m, 527. 
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to the relief granted to a party who had appealed; (1) but that the rule in no 
way prevented an Appellate Court from upholding the dceree of the Lower 
Court on any ground which in law warranted such upholding, even though that 
ground may not have been referred to, or disallowed, in the Lower Court.(2) 
The Appellate Court ought not, it was held, to reverse the decision of the Lower 
Court where the respondent has made no objection to it. Thus a plaintiff 
claimed a certain sum and was awarded a less sum by the first Court. He 
then appealed on the ground that he should have been awarded the full amount, 
but the defendant did not objeef to the decree awarding the lesser amount. 
The Appellate Court could not, it was held, reverse the first Court’s decree and 
dismiss altogether plaintiff’s suit.(3) When the defendant respondent docs 
not appeal against or object to the amount awarded by the fust Court to the 
tilaintiff, it was held not open to the Appellate Court to reduce it.(4) The ex¬ 
tended powers which have been now given to Appellate Courts by the newr. 33 
of this Order are, however, to be noted in connection with these and similar cases. 

“ To the decree.”—The decree alone is appealable, there is no appeal 
from the judgment. If a party desires to have formal effect given to findings in a 
judgment by the decree si) as to allow of his filing objections under this rule he 
should apply to have the decree brought mto conformity w'ith the judgment.{6) 

Against whom cross-objections may be filed.—The question whethw 
(he right of a respondent to prefer cross-objections is limited to uiging them 
against the appellant or whether one respondent can prefer cro,s.s-objections 
against another respondent, has given rise to some discussion. On the one 
hand, it may be said that the right of urging cross-objections on the part of 
the respondent ought to be lunited to urging them as against those of his ad¬ 
versaries in the Court below, who are dissatisfied with the decree of that Court, 
and who have preferred an appeal against the same, and that other parties 
who have not preferred any appeal against the decree of the Court below, and 
against whom no appeal has been preferred, ought to be left unaffected by the 
appeal, except so far as it may benefit-them under the provisions of 0. XLI. r. 4. 
On the other hand, it may be urged that cases may arise in which the appeal of 
some only of the defendants or of the plaintiffs may open up matters which 
render it necessary for the ends of justice that the, whole case should be gone 
into .and some of the respondents should be allowed the opportunity of urging 
cross-objections against their co-respondents. Wlicn this question came up 


(1) Kulaikada I’iUai'e. Viswsnatha Pillsi 

(1004), 28 M. 220, 233. In Kup Jaun v. 
Abdul ICadL' ; 31 C. 043, tho queation 

whether an Appcllute Com-t can give relief to 
a respondent who has not given notice was 
not considered, and the judgment of the Full 
Bench in that cose was oxprrasly limited to 
the case of a suit for contribution. In the 
first ease White, C.J., observed that sect. 561 
only applied where a party had a right of 
appeal but until forced or “invited” into 
Coui’t did not think fit to exercise it. 

(2) Receiver of Nidadavole Estate V. Vegas* 


sona, 28 M. 427, 435(1004). 

(3) Hem Chunder v. Ahmed Rezu (18U3), 
i^larsh, 332. 

(4) Nyan Chandra v. Narayaii (1880), 4 B. 
203. 

(6) Jamaitunnisaa v. J.<utfuuissa, 7 A. 606, 
010 (1886), Mahmood, J., however, being of 
opinion that the expression “ objection to the 
decree ” referred not only to matters existing 
on the face of the decree, but also to those 
which should have existed hut diu not exist 
there. 
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before the Calcutta High Court (1) it was decided that as a general rule the right 
of a respondent to urge cross-objections should be limited to his urging them 
against the appellants ; and it is only by way of exception to this general rule 
that one respondent may urge cross-objections as against the other respondents, 
the exception holding good, among other cases, in those in which the appeal of 
some of the parties opens out questions which cannot be disposed of completely 
without matters being allowed to be opened up as between co-respondents.(2) 
Thus where the Court of first instance decided a suit upon a ground common to 
all the defendants, it was held it was competent for the Appellate Court, on the 
appeal of only one of the defendants, to modify or set aside in favour of all 
the defendants the decree of the Lower Court, and the whole case was opened 
out in appeal, not only as between the plaintifE and the defendant who had 
appealed, but also as between the plaintiff and other defendants, who had been 
made respondents apparently because they had not joined in the appeal. It 
was held that, the Appellate Court could not do complete justice between all 
the partie.s without opening up the whole case, and such an instance rvas one 
of the exceptional cases in which a respondent should be allowed to prefer 
objections as against his co-rcspond6nts.{3) It waq also held by the Madras 
High Court that one respondent can file a memorandum of objections against 
another jespondent.(4) 

Court fees on cross-objections. —The objections under lliis rule have 
to be made by means of a document which has to be filed within one month 
alter service of notice of the appeal, that is, on a date which is generally long 
prior to tlie date of hearing. Is that document chargeable with court-fees at 
the time it is filed ? Under sect. 4, Court Fees Act, it is not so chargeable unless 
it is a document of any of the kinds specified in the first or second Schedule 
annexed to the Act. A memorandum of objections is not a document so specified 
in those schedules. Such being the case, no fee is leviable on a memorandum 
of objections until the time of hearing, and it is leviable under the special pro¬ 
vision in sect. 16 of the Court Fees Act.(5) The Court cannot remit the stamp- 
duty ill such cases ; (6) the proper order is to dismiss the memorandum (with 
or witliout costs, at the discretion of the Court).(7) 


(1) Bishuu Churn Koy Chowdhury tv 
Jogondi’auatli Roy {18118), 20 0. 114; 
followed in Shabiuddin r. Dooraoorat, 30 C. 
050 (1003). 

(2) Biahun Churn Roy a jogendranath, 26 
0. 114, 121 (1898); and see Abdul Ghani v. 
Mulianimad Easili, 28 A. 95 (1906); Upenden- 
dra Lall Muhhorjec v. Gii’indianath Mukhcr- 
joe, 26 C. 605 (1898); Hhabiruddin v. 
Dcomoorat (1903), 30 C. 055, 057,658; Jadu 
Nandan v. Uco Narain, 10 C. W. N. 012 
(1911); 15 0. L. J. 01; Nursoy Virji v. 
Harrison, 37 B. 511 (1913). 

(3) Abdul (lhani v. Mahamuiad Faaih 
(1905), 28 A. 95, 97, 98 ; dist. KaUu v. 
Manu (1900), 23 A. 93; and pointing 
out that the reasoning in Timmoyya v. 


Lakahmana, 7 M. 215 (1883), was based 
upon the provisions of Act XU. of 1899, the 
language of which materially dilforod from 
the Code of 1882. 

(4) Per Benson and Boddam, JJ. (1903), 
14 Mad. L. J. 34, S. N. 

(5) Reference under Court Fees Aot, 26 M. 
24, 26 (1901); Narayau v. Krishna (1884), 8 
M. 214,217 ; Babaji Had v, Rajaram Ballal 
(1895), 1 B. 75, 79; Shft'ada Soonduree v. 
Gobind Monee (1875), 24 W. R. 179. 

(6) Brojeshwari v. Guroo Churn (1885), 
U C. 735 [panijcr respondent). 

(7) Kumarasojuia v, Udayar Nadau, 32 M. 
170 (1908); for erose objections in jorma 
pawperia, seo Oovind v. Radha, 15 C. W. N. 
205 (1910). 
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Within one month.” —Tliis rule allows a respondent to file a memo¬ 
randum of objections wKliin one month from the date on which notice has been 
served on him or on lu.s pleader. The right so conferrwl is an absolute right, and 
the hearing of the appeal cannot be advanced so as to defeat tiiis provision. An 
apoal cannot be definitely posted until the Court has ascertained that notice 
of the appeal has been served on the respondent, and a date should then be 
fixed not less than one month from the date of service.(l) The Com-t may- 
grant further time. Wiether it wdl do so will depend on the particular facts 
provcd.(2) Under this rule the Court has power to receive a memorandum of 
cross-objections at any tiuio.(3) 

Withdrawal of appeal (sub-rnle (4)1.— Cross-objections are in the 
nature of an appeal, a remedy which a respondent has against a decree partly 
unfavourable to him, but tiiey were considered to so far differ from a cross-appeal 
that they depended on tlie hearing of the apyical, and could not be heard if the 
appeal was not heard. Upon this view a number of (juoRtions arose as to the 
effect of the withdrawal of an appeal before and after the commencement of 
the hairing, and what constituted a hearing upon the right to have cro.ss- 
objections heard and de«'rmined.(4) The general result of these deci.sions 
may be stated to be that they involved a discussion of the meaning of the terra 
hearing, ’ that if the appeal was withdrawn before the “ hearing ” the respon¬ 
dent could not be heard upon his cross-objections dependent as they were on 
the appeal; but that if the liearing had begun and the Court had thus become 
seized of the cross-objections, tlie respondent could not be deprived of his remedy 
because tile appellant choose to abandon his. (5) The matter need nut now be 
fiu’ther considered. An appellant may of course witluiiaw Ids appeal at any 
time up to its actual decision.(6) But now under sub-rule (4) in all eases of 
withdrawal the Court may proceed to determine the cross-objections. Where, 
however, the decree is wholly in favour of the respondent his right to contest 
any of the conclusions in the first Court judgment is only for the pmpose of 
supportirrg the decree, and if the appeal is withdrawn that purpose is fully 
secured because tire decree is left standing and the rigiit to dispute the coucluaious 
in the judgment is no lorrger of any use to huti. To withdraw the appeal in 
sucii a case cannot, as in tire case of cross-objections, deprive the respondent of 


(1) Suniloram v. Annangar, 13 M. 492, 493 
(1B90). 

( 2 ) In Sulleiiiau „. Jooaub Jan, 14 R. Ill 
(1890), the I'liurt rrfuacd an extunsion. 

(3) Govind i Radha, 16 C. W. N. 205 
(1910). 

(4) See Kalyan Sin.ii v. Rahmu, 23 A J30, 
134 (1901); Jaiar Hasarn v. Rajijit S ingh , 17 
A. 618; Ratnjuran v. Chandmal, 10 A. 687, 
(i02 (1888) [dismiBBttl ol appeal as barred by 
limitation ]; Konrbi Achen t', Koshanni, 21 
M. 362 (1897) [dismissal for failure to join 
parties]; Baroda Kant v. Rearce Mobun, 23 
W. R. 37 (1874) [dismissal for default]; and 
see also Paresh Narain v, Watson & Co., 23 W. 


R. 229 (1874); Bahadoor Singlr e. Bbugwan 
Dass, ] Agra H. C. R. 23; Shaina Charan v. 
Radha Kristo, 14 W. R. 210 (1870); Sarbhai 
Doyalji v. Raghunatliji, 10 B. H. 0. R. 397 
(1873); Tlhondi Jogannath v. Collector of 
Salt Eovenae, 9 B. 28, 30 (1884); Maktab 
Beg e. Hasan Ali, 8 A. 651 (1880); Veukata- 
ramnnaya v. Koppi, 3 M. H. C. R. 302 
(1867); Ram Porabad v. Bhurosa, 9 W. R. 
328 (1668), 

( 6 ) See Shankar Lai r. Saj-up, 34 A. 40 

(toil). 

( 6 ) Kalyan Singh v. Rahmu, 23 A. 130, 
134 (1901). 
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any remedy whatever.(l) Sub-rule (4) is therefore limited to cross-objections. 
A question also arose as to whether, when an appeal was abandoned, and the 
respondent could not proceed with his objections to the decree, he could file an 
appeal, after the expiry of time allowed for appeal by the Limitation Act, under 
sect. 5 of that Act. It was held that the mere fact that an appeal has been 
withdrawn did not amount to “ sufficient cause ” within that section. But 
each case had to be decided upon its own special circumstances. If the Court 
was satisfied in any case that there had been “ sufficient cause for not presenting 
the appeal within the prescribed time,” tlten it would allow the appeal to be 
admitted.(2) For the reason given such a case is not likely to recur, as there is 
no necessity to file an appeal if the appeal covers only the ground of the cross- 
objections which can now be determined when the appeal is abandoned. 

23. Where the Court from whose decree an appeal is pre- 

Pamans of Case by Ap- ferred has disposed of the stiit upon a pre- 
peUate Court. liminary point and the decree is reversed in 

appeal, the Appellate Court may, if it thinks fit, by order remand 
the case, and may further direct what irsue or issues shall be 
tried in the case so remanded, and shall send a copy of its 
judgment and order to the Court Jrom whose decree the appeal 
is preferred, with directions to re-admit the suit under its original 
number in the register of dnil suits, and proceed to determine 
the suit; and the evidence {if any) recorded during the original 
trial shall, subject to all just exceptions, be evidence during the trial 
after remand. 

Remand. —-Where the Lower Court has taken evidence sufficiently to 
enable the Appellate Court in its view of the case to pronounce judgment, then 
the latter Court must determine the case whether the Lower Court has or has 
' not fixed the proper issues. In such case it has all the materials necessary 
to the exercise of its judgment, and if the proper issues have not been fixed, 
it may resettle the issues under r. 24. Cases may, however, occur where the 
Court has not such material. 

The first case is where there has been no complete determination of the 
suit by reason of the Court’s erroneous disposal of the case on a “ preliminar}' 
point.” Such an order of remand implies a reversal of the first judgment,(3) 
and re-opens the whole case,(4) and involves a second decision by the Lower 
Court, that is, the Court which first disposed of the suit and no other.(5) This 

(1) Kalyan Singh v. Bahmn, 23 A. 130, part for the trial of the merits wiiich thu first 

134 (1001). Court hod refused. As to informal orders- 

(2) Hurgovindas v. Jaduvahoo (1899), 23 in this respect, see LaK Kam Saran v. Xem 

B. 692, 696. Narain Singh, 6 C. W. N. 326 (1902). 

(3) See Kebul Kishen v. Mt. Ambala, 7 (4) Tarinoe Kant Lahireo ti. Kunj Beharec 

W, R. 326 (1867), and Modhub Chundor v. Awustee, 12 W. R. 112 (1809); Qudadhur 
Ram Dyal, 8 W. R. 303 (1867), where it was Dutt u. Shushee Monee, 21 W. R. 7 (1878).' 
pointed out that an Appellate Court could not (6) Bai Shri Majirajha v. MaganUl Bhai 
affirm a decision regarding one part of tbs shankor, 193. 303 (1894). 

claim when it had remanded the subetantiee 
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is a complete remand. As already stated a complete remand involves a reversal 
of the first judgment. Where the first Court disposes of the suit on two grounds 
only, res judicata and limitation; and on appeal its decision was upheld only 
on the first ground and the question of limitation was not gone into ; in second 
appeal the High Court reversed the decision and remanded the case to the Lower 
Appellate Court to decide it on the merits. This was held to leave the whole 
case open to that Court, and before it could reverse the first Court’s decree and 
remand the case for a first decision, it was bound to determine whether the , 
fresh Court’s decision ou the question of limitation was right or wrong.(l) It 
has been held that it is not a good ground for passing an order of remand under 
this rule to say that the preliminary issue lias been decided by the Court of 
first instance on a wrong view of the burden of proof, unless the Appellate Court 
finds that such decision was wrong.( 2 ) 

The next case is when the Lower Court has omitted to try an issue or to 
determine a question of fact essential to the right decision of the case set up in 
the first Court, and in consequence the evidence is insufficient (rr. 26, 26). In 
such a case the decree is not sot a8ide.(3) The case is retained undisposed 
of on the file of the Appeyate Court. The Lower Court is directed to take the 
additional evidence and to try on such evidence the issues remitted. Wlien 
it has done tliis it returns the additional evidence with its finding thereon to 
the Appellate Court, whicli then being placed in a position to determine the . 
appeal, passes judgment.{4) In this case there is what has been called a partial 
remand. Where the Court of first instance has considered the whole of the 
evidence before it and completely disposed of the suit on the merits, the Appellate 
Court must itself finally determine the appeal and cannot remand ; ( 6 ) but if 
it thinks that the determination of any particular question unnecessary, it may 
make an order under r. 26, post.( 6 ) 

The third case (which is not, properly speaking, a remand) exists where 
the Lower Court has determined the whole cose and ha.s not omitted to frame 
or determine any issues, but has decided the case on insufficient evidence (rr. 27- 
29). In this case the Appellate Court itself takes the evidence or directs the 
Lower Court to do so, and when such evidence is returned passes judgment in 
the appeal which, as in the former case, has meanwhile remained on its file. 

An improper order of remand is not necessarily void, but only illegal 
or irregular. (7) Under the last Code an order under sect. 562 was 


(1) Eoiiingji v. Balvantrao, 11 B. 663 
(1887). 

(2) Habib-el-lat v. Lalta Praaad, 34 A. 612 
(1912). 

(3) SeeMokuiid UIIe.HurbuIlabhNarain, 
12 p. L. R. 136, 138 a 882). 

(4) See Lalla Chuui Lall v. Mohiji Singh, 
1 C. W. N. 340 (I89i>). 

(6) Narain Pal v. Kali Kiahore, 1 C. W. N. 
xrix. (1896): Mallikarjuna e. Patharoni, 10 
M. 479 (1896); Parvatisankar v. Bai Naval, 
17 B. 733 (1891); Ram Das Mondal v. Indro- 
jnoni Daai, 3 C. W. N. 326 (1898); and see 
Arumugam Chetti v. Jagavsera Rama, 28 M. 


444 (1906). 

(6) Ambica Churn Das v, Kala Chandra 
Das, 10 C. W. N. 422 (1906). 

(7) Mirza Jiwad Ali v. Hoaaein Bibee, 8 
W. R. 207 (1867); Mohesh Chandra Dass v. 
Jamiruddin MoUah, 28 C. 324 (1900) j contra 
Cheda Lai v. Badullah, 11 A. 36 (1888); 
Rameshur Singh v. Sheodin Singh, 12 A. 
510 (1889); Trailokya Mohini Dasi e. Kali 
Prosanna Ohoee, 11 C. W. N. 380 (1907); 
and as to proceedings subsequent to an illegal 
order of remand, see Jatinga Tea Go. v. Chera 
Tea Co., 12 C. 46 (1886); Dniga Kinkar v. 
Konohai Bonza, 6 C. L. J. 71 (1906). 

4 O 
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appealable,(1) and a party ipigbt impeach the order of remand on appeal from 
the final decree. (2) Under sect. 678 (now s. 99), however, no decision should 
be reversed unless it has affected the merits of the case or the jurisdiction 
of the Court. But jurisdiction in this section is used in its strict sense, and 
does not mean the legal authority of a Court to do a certain thing, vis. to 
order a remand, and thereforo in each case it had to be determined whether 
the merits had been prejudicially affected.(3) Under the present Code, how¬ 
ever, an appeal is given from an order under this rule (0. XLIIL), and under 
sect. 105, if an appeal lies and the party doea not appeal, he cannot afterwards 
dispute the correctness of the order of remand. 

When a case is remanded the Lower Court should fix a reasonable date 
for the parties to appear and carry on the suit, (4) and if they do not appear 
the case should be dismissed.(5) If they appear no fresh vakalulmtm is neces- 
sary.(6) When a ease is remanded to a District Judge he should not transfer 
it to another officer.(7) Costs of the Appellate Court can bo recovered only 
when the order of remand provides for them.(8) If on the return of the case 
it appears that the remand order has not been carried out, the Court, in remanding 
it a second time, should point out the manner ui which the carrying out of the 
previous order seemed defoctive.(9) If a party who is offered a remand elects 
to go on with the case as it stands, he is estopped from impugning the decision 
on that point.(lO) Where a case wius remanded to be tried on the merits, the 
Court remanding considering it not barred, the Lower Court was held wrong 
in entering again into the question of limitation.(ll) For the Court cannot 


(1) S. 588, el. 28, and the appeal was not 
restricted by the sect. 686. Mahadev ». 
Ragho, 7 B. 292 (1883); Oulam Huaon v. 
Sayad Mu,sa, 8 B. 260, 261 (1884) i Kitti 
Mohaidar v. Ramjan, 10 C. 623 (1884); 
Colloetor of Bijnor v, Jafar AH, 3 A. 18 
(1890). As to appeals, see Loki Mahto ». 
Aghoreo Ajail, 6 C. 142 (1879); Ganri 
Shankar v. Karima Bibi, 16 A. 413 (1863); 
Abrahim Khan r. Taizunnossa, 17 C. 108 
(1889); Bhau Bala e. Bapaji Bapuji, 14 B. 
14 (1889); Deokishen v. Bansi, 8 A. 172 
(1886); Sohan Lai v, Azizunniasa, 7 A. 138 
(1884); Jhanday Lai v. Sarman Lol, 21 A. 
291 (1899); Partap Singh c. Narain Da-s, 10 
A. 376 (1894); Ram Proaad ». Saohi Dasei, 
6 C. W. N. 686 (1902) ; Mathura Nath Ghose 
V, Nobin Chandra, 24 C. 774 (1897) [no appeal 
from order under el. 16, sect. 688]; Haean AH 
0 . Siraj Husain, 10 A. 262 (1894). 

(2) Savitri v. Bamji, 14 B. 232 (1889); 
Bameshur Singh v. Sheodin Singh, 12 A. 
610 (1889); Cheda Lai v. BaduHah, 11 A. 
36 (1888); Badam v. Imrat, 2 A. 076 (1881), 
and next case. 

(3) Mohosh Chandra Das v, Jsmiruddin 


MoUah, 28 C. 324 (1900); s. c., 6 C. W. N. 
609, and cases there cited; Nawcourie 
Mundal v. Mookta Bibee, 2 W. R. 181 (1866); 
Nasurooddeeu v. LaU Mahomed, 10 W. R. 
234 (1870); Gunga Monee u. Ibsot Chunder, 
17 W. R. 406 (1872). 

(4) Haradhun Chuokerbutty v. Protap 
Narain Chowdhury, 14 W. R. 401 (1870); 
Wateon & Co. v. Kunhiji Bahadoor, 9 W. R. 
294 (1808). 

(6) 7n re Kalee Mohun I)a,98, 17 W. R. 70 
(1872). 

(0) Sm. Nobin Monco Dasscc t'. Joy Gopal 
Gossain, 1 W. R. 275 (1864). 

(7) Sita Ram v. Nauni Dulauja, 21 A. 230 
(1899); ChowdhryHamedooUaha. Muteeoon- 
nissa Bibee, 16 W. R. 674 (1871). 

(8) Digambsr Chattorjeey. Ram Roo(^o, 

13 W. R. 39 (1870). , 

(6) RadhabuUub Surma v. Anundmoyoe 
Dabia, 1804, W. R. 36, Miso. 

(10) Nobo Lall Khan v. Oodheeranee, 3 
W. R. 6 (1866). 

(11) Mt. Judoobunsee v, Mt. Asman Kooer, 

14 W. R. 371 (1870). 
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re-open a matter already adjudicated upon between the parties.(1) It has 
been held that when a case is sent back for trial on the merits the order of remand 
shuts out preliminary objections such as limitation or res adjiidicala (2) or 
juiisdiction,{3) On the other hand, it has been held that the remand of a case 
for trial on the merits does not prevent adjudication upon any other issue arising 
in the case, e.g. limitation, provided that such issue has not been adjudicated 
upon by the Court making the remand.{4) The que.stion whether sect. 25 of 
the last Code, now .sect. 24, had application to a case remanded was considered 
in the case cited.(5) It has beer^hcld that where the decision of the Court of 
first instance is not based on any preliminary ground and where the whole of 
the evidence has been taken and the conclusion of the Court relates to the merits 
of the case, the Appellate Court cannot set fiside the decree under this rule.(6) 

“Preliminary point.”—IVior to the amendment of the Code of 1882 by 
Act VII. of 1888, sect. 5C2 contained the. words: “ So as to exditde any evidence 
of fad which appears lo the Appellate Court, essential to the determination of the 
rights of the parties,” and the word “ investigate ” rvas used instead of the word 
“ determine ” at the end of the section. The condition therefore necessary to 
justify a remand consiste*! prior to Act VII. of 1888 in the. exclusion of evidence 
of a material fact or in the omission to investigate the merits ns the consequence 
of the decision on a preliminary question which the Appellate Court could not 
uphold.(7) 

The condition necessary to a remand after 1888 was the omission to deter¬ 
mine, the merits. Therefore it was held competent for an Appellate Court 
to remand a case where the Court of first instance recorded evidence, on all the 
issues and at the final hearing determined the suit erroneously on some particular 
point without expressing any opinion on the other issues.(8) But there could 
be no remand where, though the Court held that the suit was barred by limitation, 
it at the same time came to a definite decision on each of the other issues.(9) 


(1) Saheb Tewarce v. Kishoroe Salioy, 24 
W. R. 330 (1875); Bam Knvarbhai o. 
Damodhar, G B. H. C. R. 140 (1869). 

(2) Sheo Sahoy Tewarce v. Ram Porehad 
Narain, 24 W. R. 333 (1876); and see Moru 
bmPatlajir. Gopalbin $ahu,2 B. 120 (1877); 
Dattu V, Kasai, 8 B. 636 (1884); where the 
objections seem to have been taken in the 
final appeal after tho remand order had been 
carried out. 

(3) Temuljt Kustanai e. Fardunji Kavasji, 
5B.H.C.B. 137 (1868). 

(4) Rajah Toj Kishen v. Shib Chunder 
Bose, 3 W. B. Act X. 168 (1866). 

( 6 ) Gurdeo Singh «. Chandrikah Singh, 
5 C. L. J. 611 (1907); followed in Protab 
Chandra Roy v. Jndisthir Das, 19 C. L. J. 
408 (1914). 

( 6 ) Bard Dassi i>. Ashntosh, 18 C. L. J. 

■ 310 (1910). 

(7) Ramaohandra Joishi v. Hazi Kassim, 

/ 


16 M. 207, at p. 209 (1802); see Muniappa 
Naidu V. lyoaamy Mudoly, 6 M. H. C. R. 313 
(1870): Syud Hussun Ali v. Manoowar Ali, 

21 W. B. 413 (1874); Durga v. Haidar Ali, 
7 A. 167 (1884); Lingaramale. Venkatammal, 
6 M. 239, 242 (1882); Mt. Rama Kooor v. 
Lalla Bhagwan Lall, 22 W. R. 224 (1874); 
Amma v. Kunhunni, 9 M. 366 (1886). 

(8) Ramaohandra Joishi v. Hazi Kaasim, 
16 M. 207,209, 210 (1892); Vonganayyan ii. 
Ramasami Ayyan, 19 M. 422, 423 (1895) ; 
Knshnan Chotti v. Muthu Palandi, 22 M. 
172 (1898); Matadin «. Jamna Das, 27 A. 
891 (1905); and see Muhammad Allahdad 
Khan V. Muhammad Ismail Khan, 10 A. 289 
(1888); Kelumutachen v. Ghendu, 19 M. 167 
169 (1895). 

(9) Hafiz Abdul Rahim v. Hari Raj Singh, 

22 A. 406 (1900); Paramchand v. Nirvani, 1 
Bom. L. R. 72 (1899). 
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It was held that the expression “ preliminary point ” was used in sect. 662 
af the last Code, not in the sense of some point collateral to the merits, e.g. limita¬ 
tion, res judicata, and the like, but of some point preliminary to a general in¬ 
vestigation of tJie merits. The words referred thus to some point either collateral 
to the merits wliich precluded their detennination altogether or some particular 
question wliieh, thougli relating to the merits, precluded their general determina- 
tion.(l) The term is somewhat ambiguous. The meaning would appear to 
be that the Appellate Court may remand where the Lower Court has disposed 
of a suit upon a point or issue, the detcrmiilation of wliieh has precluded the 
necessity for determining other points or issues in the suit, and such other points 
ir issues have been left undetermined. 

Sect. 662 was held to authorize a remand only where the entire suit and not 
merely a portion of it had been disposed of by the Court upon a preliminary 
point.(2) In an appeal from an order refusing to set aside a decree (sect. 108 
or 0. IX. r. 13 of tliis Code), the only case which can be remanded to be tried 
Dll its merits is the application under sect. 108, and not the original case the 
iecreo in which is sought to be set aBide.(3) M^hen, in contravention of the 
provisions of sect. 202 of the Agra Tenancy Act, 1901, a Civil Court heard and 
ietermined a suit in which a question of tenant right was raised, and on appeal 
the Lower Appellate Court remanded the suit, it was held that that Court ought 
lot to have done so, but .should have passed the order required by sect. 202 of 
the Act.(4) 

It not infrequently, however, happens that a remand is necessary in con- 
lequence of an error, omission, or irregularity by reason of which there has 
lot been a proper trial or an efiectual and complete adjudication of the suit. 
The former Code not providing for the case, difficulty was felt,{ 6 ) and recourse 
vas had to an inherent jurisdiction ( 6 ) (the only powers of remand being those 
jontained in sects. 662 and 566 of that Code) (7) or a jurisdiction implied in 
he terms of other sections of the Code.( 8 ) So a case has been remanded where 
he suit was decided without the plaintiff being given a fair opportunity of 


fl) Bamaohandra Jnishi v. Hazi Kaasim, 
'6 M. 207, 210 (1892); Ksnakammal v. 
iangaohariar, 20 M. 25, 27 (1890) [whore 
'he Court held that there was no cause of 
lotion]; Mata Din v. Jamna Das, 27 A. 691 
1905). In Mana Vikrama v, Oopalan Nari, 
10 M. 203 (1906), the point was held not 
rteliminary but an integral part of tho 
nerite; Meghan Dabc v. Fran Singh, 30 A. 
13 (1907). 

(2) Ban war! Lat v. Samman Lai, 11 A. 488 
1889). 

(3) Bai Badha Kissen e. Collector of Jann- 
jore, 5 C. W. N. 163 (1900). 

(4) Jagan Nath e. Bhawani, 27 A. 167 
1904). 

(6) See Mohesh Chandra Dass v. Jamirud- 
|in MoUah, 28 C. 324, at p. 334; [“ we may 
kdd that cases may arise ... in which 


although a complete remand under sect. 682 
may not be warranted, still nothing short of a 
retrial of all the issues rendered necessary by 
tho pravioua imperfect trial of them would 
satisfy tho requii'cments of justice,”] followed 
in Nabin Chandra Tripati v. Frankrishna De, 
41 C. 108 (1913). 

(6) Perumbra Nayar v. Subrahmanian 
Pattar, 23 M. 445 (1809); Durga Dihal Das 
I). Anoraji, 17 A. 29 (1894); Zohra Bibi v, 
Zobeda Khatun, 12 C. L. J. 388 (1910). But 
this case has been dissenttd from in Nabin 
Chandra Tripati v.Prankrishna De, 41 C. 108; 
18 C. L. J. 613 (1913) (no inherent power of 
remand). 

(7) Habib Baksh v. Buldeo Prasad, 23 A. 
167, 171 (1901). 

(8) Ib., at p. 173. 
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knowing tlio line of defence he had to meet; (1) whore the decision was given 
without taking the defendant’s evidence; (2) or where an Appellate Court made 
an order under sects, 27, 32, or 53 of the former Code; (3) or where the Court 
mistook the nature of the case (4) and had not properly tried an issue; (5) 
where the parties were or might have been misled by the act of the Court; (6) 
where an appeal was held wrongly to have abated,(7) or a suit was wrongly 
decided ex parte.{8) A remand under sect. 662 was, however, under the last 
Code held to be bad where the L^wcr Court acted irregularly in issuing a ooiu- 
mission,(9) and on tlie ground of defect of parties ; (10) and where the deposition 
of the witnesses did not bear the usual certificate.(l 1) It was proposed to specially 
legislate for cases where the Lower Court had committed any error, omission, 
or irregularity by reason #1 which, in the opinion of the Appellate Court, there 
had not boon a proper trial or an eflectual and complete adjudication of the suit 
as contemplated by law, and the party complaining of such error, omission or 
irregularitj' had been materially prejudiced thereby. The Special Couunitteo, 
however, reported that they thought it safer not to give legislative sanction 
to the views enunciated by the Allahabad High Court in Habib Baksh v. Baldeo 
Prasad,(12) considering tlat the power of reversal and remand was liable to be 
abused, while the procedure under r. 25 was free from this liability, and at tluj 
same time furnished (as it considered) an cSectual remedy. As to this, it is 
to be observed that under that rule a remand is not ma,de for a further trial 
and decision by the first Court on the whole case, but only for findings on specified 
issues to enable the Appellate Court itself to pass a proper decision. Cases 
may occur where an Appellate Court has power to make an order under some 
section or rule of the Code, and in order to give effect to the provisions of the 
section or rule applicable, it is nece.ssary that it should in certain cases for the 
ends of justice send back the case to the Court of first instance. In the present 
Code the absolute prohibition of sect. 564, which created a difficulty against the 
adoption of this course, has been removed (that section being now omitted), 
and under sect. 151 the Court may make such order as is necessary for the ends 
of justice. Probably under the circumstances it is a correct conclusion to draw 


(1) Shib Porshad Pattnek v. Nubo Kisben 
Mookerjee, 17 W. R. 446 (1872). 

(2) Porumbra Nayar v. Sabrabmanian 
Pattar, 23 M. 446 (1899). 

(3) Habib Bakab v. Baldeo Prasad, 23 A, 
167 (1901); Lingammal ti. Cbinna Venka- 
tammal, 0 M. 239, 24‘4, 246 (1882); bat see 
as to amenduunt and joinder of parties, 
Fnraand Ali v. Ya.siif Ali, 2 A. 669 (1880); 
Qanesb Bbikaji v. Bbikaji Krishna, 10 M. 
398 (1886); Kelu Mntacberi v. Cbondu, 19 
M. 167 (1895); Kesbav Mobadev v. Panda- 
rang Waman, 1 Bom. L. R. 29 (1809); 
Krishnaya v. Panebu, 17 M. 187 (1893). 

(4) Juggar Natb v. Rajah Chatter Narain, 
17 W.R. 410 (1871). 

( 6 ) Ram Chand Mookerjee v, Kameenee 
Delw, 10 W. B. 236 (1868); see Umbika 


Cham V, Bamdhan Moharrur, 11 W. R. 36 
(1869). 

(8) Mahammad Allabdad v. Mahammad 
Ismail Khan, 10 A. 29t' (1888). 

(7) Bai Fall v. Adesang, 3 Bom. L. R. 736 
(1901). 

(8) Krishna Ayyar v. Kuppan Ayyangar, 
30 M. 64 (1900). 

(9) Dhondo a. Fanba Lall, 1 Bool L. B. 
110 (1899). 

(10) Bando Daji e. Bbasker Mahadeo, 1 
Bom. L, R. 309 (1899). 

(11) Bam Gopal Doy v. Baghu Nath 
Ghoshal, 2 0. L J. 496 (1904). 

(12) 23 A. 167; followed in Jadnb v. 
Oobinda,37 C. 171 (1909); and seo Narottam 
V. Mohanlal, 14 Bom. L. B. 1164 (1912); 
37 B. 289. 
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tLat tLougli tlie Legislature lias expressly omitted to lay dowu as a positive 
rule that a remand may bo granted in the cases referred to in the proposed, but 
rejected, amendment, for fear that a power expressed in such wide terms might 
be liable to abuse, the Court may, where that course is absolutely necessary 
for the ends of justice, exerci.sc the power of remand in cases not falling within the 
precise terms of this rule or of r. 35, post. Further, if an order of remand is 
erroneous, a party who has consented to it may be estopped from contesting 
it,(l) and in no case arc subsequent proceedings void merely because of such 
error.(2) It has, however, been recently held that an Appellate Court has no 
inherent power to remand when the Lower Court has committed errors materially 
prejudicing the complainant, and that its only power of remand i.s under sect. 
107 (1) (6) as limited by this rule and is no wider than it«fas under the last Code.(3) 
In the under-mentioned cases it has been held that an order of remand may be 
made even when the disposal has not been on a strictly preliminary point, e.ff. 
where there has been no regular hearing of the matter and the evidence on which 
the dispo.sal was made has not been placed on record.(4) Where a judgment 
had been partly based on evidence not on the record it was held on second 
appeal that if such evidence was excepted it would be impossible to decide 
whether the remainder was sufficient to support the judgment and the case 
was remanded.(.')) In this case the lower Court had relied 011 a statement 
made by a pleader, and it was held that such a statement must be regularly 
proved and permission to admit additional evidence was given. 

“And the evidence.” —It was reported that the practice in various pro¬ 
vinces differed on the question whether evidence recorded in the proceedings 
leading up to the decree set aside under sect. 662 was in itself available as 
evidence during the retrial, or whether it could only be made admissible in the 
case of witnesses attending at the hearing by examining them upon their previous 
depositions as statements recorded in a different proceeding. The Legislature 
has .shown itself to be of the opinion that, subject to all just exceptions, such 
depositions should of their own force be available as evidence. Evidence may 
be received from parties who did not appear at the former trial.(6) Wliere the 
Judge in a remand observed that evidence was unnecessary, the declaration 
was held to sufficiently justify the plaintiff in making no further application 
for a summons on their witnessos.f?) Where a review had been granted for the 
purpose of seeing whether a chitlak ought not to be used, and the case was 
remanded for a rehearing, the party was hold to be concluded from objecting 
that the chitlah was improperly made use of upon the rehearing.(8) It has been 


(1) Baikuiita Nath Dtiy v. Nawab Sali- 
mulla, 6 C. L. J. 647 (1907). 

(2) Biirga Kinkar i>. Konobai Ronza, 5 
0. L. J. 71 (1900). 

{.S) Xabin Chandra Tripali a Pran Krishna 
Do, 41 C. 108 (1913); dissenting from Zohra 
Bibi V. Zobeda KUatun, 12 C. L. J. 368 
(1910). 

(4) Vemula Jambalayya v, Rajamma, 24 
M. L. J. 672 (1912); Knppalan v. Kunjuvalli, 


9M. LT. 373 (1911). 

(6) Moni Lai v. Uma C^ran, 19 C. L. J. 
641 (1913). 

(6) Koonj Bihiuoo Awusteo v. Tarinee 
Kant Lahiree, 8 W. R. 286 (1807). 

(7) Ram Jowan gingb v. Radha Pershad 
Singh, 10 W. R. 109 (1871). 

(8) Makhun Kooor v. Tinoowive Dutt, 14 
W. B. 22 (1870). 



FWBI SOBMU. 
U. 41 , r. 34. 


APPEALS FEOM ORIGINAL DBORBES. 


130S 


held that a case in which there waa no proper hearing by the first Court, and no 
record of the evidence, was a fit one for remand.(l) 

Appeal. —An appeal lies under 0. XLIII. But the right of appeal from 
interlocutory orders ceases with the disposal of the suit,(2) and under the pro¬ 
visions of sect. 105, anle, a party who does not appeal from the order is thereafter 
precluded from disputing its correctness. It has been held that no appeal lay 
ill a suit or proceeding under the Agra Tenancy Act, 1901,(3) and that 0. XLIII. 
gives no appeal against an order 4 if remand not passed under this rule,(4) or 
against an order setting aside a dismissal of a suit under 0. IX. r. 4.(6) 

24. Where tlie evidence upon the record is sufficient to [«.B66.] 
enable the Appellate Court to pronounce 
record suffloient. Appellate judgment, the Appellate Court may, alter 

may deternmie case resetthng the issues, if necessary, finally 
determine the suit, notwithstanding that the 
judgment of the Court from whose decree the appeal is preferred 
has proceeded wholly upon some ground other than that on 
which the Appellate Court proceeds. 

“ Determine the suit.’’ —See notes to r. 23, ante. The word “ »iay ” 
before “ after resettling the issues ” (6) was substituted for “ shall ” in the last 
Code by sect. 61, Act VII. of 1888. Where a Court of first instance after taking 
evidence dismisses a suit upon a jireliminary objection without giving a decision 
upon the merits of the Ciise and the decree is reversed on appeal, the Court of 
Appeal, if it considers the evidence on the record sufficient, may decide the case, 
and is not bound to remand it for trial under sect. 662 (now r. 23).(7) If the 
evidence is insufficient the Court should proceed under the iioirt rule or r. 27. 

This rule does not enable an Appellate Court to declare a right in favour of one 
of the parties where no issue has been fixed on the point, and the right has not 
been set up in the Lower 0ourt.(8) But if all the points in dispute are covered 
by the issues and there is evidence to decide them, there cannot bo a rcmand.(9) 

Where a Court of first appeal omits to determine a material issue of fact, the 
Higli Court, as a Court of second appeal, was held not competent under this rule 


(1) Kuppalan v. Kunjuvalli, 9 M. L. T. 373 
(1911). 

(2) Madhu .Sudan San ti. Kaminl Kanta 
Sen, 32 0. 1023 (1906), foil. Salig Bam v. 
BriJ Bilaa, 29 A. GOO (which case baa ainoo 
been overruled in Uraan Kunwari v. Jar- 
bandhan, 30 A. 479 (F. B.) (1908); and not 
followed in Lakahmi v. Moru Devi, 37 M. 29 
(1914);) and aeo Baikunta Nath Dey v. 
Nawab Salixnulla, 0 0. L. J. 647 (1907); 
Qulsari Mai v. Kabir.un.niaaa, 30 A. 191 
(1908). 

(3) Vilayat Huaen v. Mahondra Chandra 
Nandy,28A.-?8(1906). 


(4) Vijayaraghava v. Komarappa, 22 M. 
U J. 409 (1912). 

( 6 ) Wahid-un-niua v. Kundan Lai, 36 A. 
427 (1913). 

( 6 ) SeeShaikhFutteh-OoUahv. Oomdamaaa 
Bibee, 14 W. B. 09,70 (1870), where the duty 
as to rcaottlement of iaeuM was puintod out. 

(7) Band! Subbayya v. Madalapatti, 3 M. 
96 (1880). 

( 8 ) Official Tnutee v. Kiiahna Chandra, 

12 C. 239: 1 . 0 ., 12 I. A. 106 (1886). 

(9) Badha Prasad Singh v. Ldl Bahab Bai, 

13 A. 53; s. c., 171. A. 160,166 (1890). 
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to determine such issue itself, but should refer it for deteriuinatlon to the Court 
of first appeal.(1) But see now sect. 103, ante. 

25. Where the Court from whose decree the appeal is pre- 
Where Appellate Court Jerred has omitted to frame or try any issue, 
tSS* fM“trtai“to determine any question of fact, which 

Court whose decree ap- appears to the Appellate Court essential to 
pealed/ram. decision of the suit upon the 

merits, the Appellate Court may, if necessary, frame issues, and 
refer the same for trial to the Court from whose decree the appeal 
is preferred, a,nd in such case shall direct such Court to take the 
additional evidence required; 

and such Court shall proceed to try such issues, and shall 
return the evidence to the Appellate Court together with its 
finding thereon and the reasons therefor. 


Omission to frame or try issue.—See notes'to r. 23. Prior to sect. 52 
of Act VII. of 1888, sect. 666, which this rule replaces, contained in place of 
the words “ if necessary ” the words “ and the evidence upon the record is not 
sufficient to enable the Appellate Court to determine such issue or question.” The 
rule, it has been said, is intended to provide for cases where some point has 
come to light in the Appellate Court which has not been raised or the import¬ 
ance of which has not occurred to the parties or to the Judge in the Court holow.(2) 
Where, however, though no specific issue has been framed on a particular 
question, yet the matter has been tried and determined without any objection 
on the part of the plaintiff who has not been taken by surprise, but was fully 
informed by the defendant’s list of documents and from cross-examination 
of his witnesses that the defence would he taken, it is undesirable in general that 
the case should bo sent hack to be retried on a special issue framed as to that 
particular queBtion.(3) The expression “ determine any question of fact ” means 
in a legal manner.(4) The Court may (5) frame issues (6) provided that there 
has been an omission (7) on the part of the Lower Court. The Appellate Court 
should frame the issues which are essential and send them to the Lower Court 
for trial, hut should not remand and direct the Lower Court to frame the i8sues.(8) 


(1) Shoo Ratan v. Lappu Knar, 5 A. 14 
(1882); Sohawan v. Babu Hand, 9 A. 26,30 
(1886) j Qiidhari Lall v. Crawford, 9 A. 147 
(1886). 

(2) Anundo Lall Dass v. Boyoaunt Bam 
Boy, 6 C. 283 (1879). 

(3) Chandra Kunwar v. Chandhri Narpat, 
29 A. 184 (1906). 

(4) Nivath Singh r. Bhikki Singh, 7 A. 
649, 665 (1886). 

( 6 ) Mitna v. Fud Bub, 13 M. I. A. 673 
(1870); Sreenath Biswas v. Luokheo Karain 
Aioh, 24 W. B. 268. 

( 6 ) Chandi Din v. Narain. 14 A. 366 


(1892); Ahmedabad Munioipality v. Manilal 
Udonath, 19 B. 212, 216 (1894); Shaikh 
Umor Ali v. Bamaan Ali, 23 W. B. 347 (1876); 
Hurpershad r. Shoo Dyal, 31. A. 269, 279 
(1876); Goluok Chunder Sen v. Paresh Maho¬ 
med, 26 W. B. 284 (1870ji; Ganga Prasad v. 
Lai Bahadoor Singh, 17 A. 117 (1894); Bungo 
Chunder Banerjee v, Chunder Nath Ohuekor- 
butty, 25 W. B. 47 (1876). 

(7) Bnnpal Singh v, Joy Mungul, 11 W. R. 
106 (1889); Tiluek Chunder v. Brojo SoondUr, 
24 W. R. 121 (1876). 

( 8 ) Chunder Nath Sarma v. Bamanauth, 1 
W.B. 69 118644 
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The issues should be specifically stated by the Appellate Court. It is not sufiicient 
to direct the case to be decided in accordance with the observations in the judg- 
ment.(l) It is always dangerous to allow parties to make a new case in a Mofussil 
Appellate Court, and the Courts as a general rule should not allow a point not 
appearing in the pleadings or raised in any other way in the first Court to be 
framed into an issue.(2) A party cannot change the nature of the case after 
remand.(3) Where a Judge proceeds under this rule he should not reverse the 
decree of the Lower Court and renjand the suit; but should frame the necessary 
issues and send them down for trial; and keep the suit pending until the return 
of the first Court’s finding on the issues with the record of the trial.(4) The 
effect of such an order is not a re-hearing, and save as to the issues sent down 
the first Court has no power to deal with the cose.(D) The Court is to direct 
additional evidence to be taken, and the parties are entitled to have the oppor¬ 
tunity of giving evidence upon the fresh issue, even though the ord< r of remand 
contains no express direction to that effcet.(6) The parties should have the 
fullest opportunity to produce their evidencc.(7) When a case is remanded 
by one Judge and subsequently comes before another of equal jurisdiction (8) 
or the Judge’s succes8or,(S) the latter officer cannot set aside the order of remand. 
So where a Judge remanded a case to be tried on n certain issue and directed the 
Munsiff to give plaintifi a decree according to the decision at which he would 
arrive, and the case wont back in appeal before another Judge, it was held that 
the Appellate Court was limited to seeing whether the issue was a proper issue 
or not: and could not go behind the order.(lO) A Court to which a case is 
remanded for retrial, on a particular issue amongst others, cannot on remand 
allow that issue to be abandoned and proceed to try the case upon the other 
issues raised; (11) nor can the Corut refer the case to an arbitrator-; (12) and when 
the ease is remanded to the Lower Appellate Court for findings on certain issues. 


(1) Qrish Chunder Lahiri v. Soshi Shik- 
haroshwar Roy, 4 C. W. N. 631 (1900). 

(2) Hurpurshad v. .Shoo Dyal,3 A. 269,279 
(1876); Sroonath Biswas v, Luokee Narain 
Aioh,24 W. R. 268(1875); Ram Narain Roy 
V. Nilmonee Adhikaree, 23 W. R. 169 (1876); 
Pran Kishen Deb e. Mahomed Ameer, 21 W. 
R. 338 (1874); Ustooriini). MohunLal,21 W. 
R. 333 (1874); Brojo Soondur 0 . Futick 
Chunder, 17 W. R. 407 (1872); Illikka Pak- 
ramar v, Kutti Kunhamed, 17 M. 69 (1893). 

(3) Radha Kishore v. Mahtab Chund, 3 W. 
R. Miso. 6 (ISo.'i); Norendro Coomar Dutt v. 
French, 3 W. R. 19.8 (1866). 

(4) Bonchareo Gbose v. Ainooddeen Bis¬ 
was, 24 W.R. 137(1870): see Umbika Churn 
Mundlo e. Rsmdhan, 11 W, R. 35 at p. 36 
(1869); Wise v. Ishan Chunder Banerjce, 
14 W. R. 380 (1870). In Ganga Monee e. 
Issur Chunder, 17 W. R. 405 (1872), it was 
held that the irregularity in procedure did not 
affect the merits of the case; Abdul v. Faya*, 
18 C. W. N. 676 (1911). 


( 6 ) Gossain Dowlut Geer t>. Bisscssur Geer, 
22 W. R. 207 (1874). 

( 6 ) Kisto Churn Chuckerbutty v. Muggun 
Chuckerbutty, 10 W. R. 491 (1865); and see 
as to evidence additional to that on the record. 
Ram Sunkur v. Nilkant Biswas, 9 W, R 392 
(1868). 

(7) Laloo Mundal r, Bhooban Mohun 
Chatlerjee, 17 W. R. 361 (1872). 

( 8 ) Birjo Soondur v. Juggut Chunder, 21 
W. R. 199 (1874); Kharag Prasad v. Durdhari, 
14 A. 318 (1892). 

(9) Lulect Panday v. Brijnath Singh, 11 
W. R 286 (1870); Wise e. Ishan Chundei 
Banerjee, 14 W. R. 380 (1870). 

(10) Bodun Burooah v. Abdul Gunny, 19 
W. R. 281 (1873). See also Suraj Din v 
Cliattar, 3 A. 756 (1881). 

(11) Shib Chund Lahiri v.JoymalaDasi, ’ 
G L. R. 103 (1880). 

(12) Nand Ram r. Fakir Chand, 7 A 62S 
*626 (1886). 
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it 18 not competent to that Court to delegate the decision of those issues to a 
Court subordinate thereto; (1) for when issues are remitted under this rule, such 
issues are triable only by the Court which was originally seized of the case.(2) 
There is no appeal under the Letters Patent from an order referring to issues for 
rial.(3) 

“ Return.”—Where an Appellate Court has made an order under this rule 
;he return to such order must be made to the same Court, and such Court is 
lot competent to transfer the appeal for disposal elsewhere.(4) Where a Judge 
has heard the argument on some of the issues and expressed his decision upon 
;hem, he is not bound to hear the whole case on the return made to another 
SBue framed under these scctions.(5) The findings upon issues remanded by 
jhe High Court in second appeal cannot be challenged upon the evidence as 
n first appeals, but objections to these findings must be restricted to the limits 
within which the original pleas in second appeal are confined.(C) In certifying 
;o the High Court the findings on issues sent back on remand and found by the 
Court of first instance, the Lower Appellate Court is, in the absence of any 
idinission by the party against whom the issues have been found, bound to 
:orm its own opinion on the evidence and record its Endings with the reasons 
:or them.(7) Whore a party is dissatisfied with a decision, and appeals and 
•e-opens the whole case, he must acquiesce in the result finally arrived at by 
:he Court below in accordance with the instructions of the High Court in his 
ipecial appcal.(8) 

26. (1) Such evidence and findings shall form part of the 

Finding and evldencs to r^ord in the suit ; and either party may, 
ie put on record, objee- within a time to be faxed by the Appellate 
Ions to finding. Court, present a memorandum of objections 

to any finding. 

, (2) After the expiration of the period so fixed for presenting 

such memorandum the Appellate Court shall 
Determination of appeal. determine the appeal. 

Objections.—The Appellate Court on the return of the finding and evidence 
thould a reasonable time (9) for the parties to file their objections. If no 
objection is raised by cither party within the period allowed, neither has a right 
;o be heard, though the Court has a discretion to allow objections afterwards, 
vnd if no objection be raised then or at the hearing, the Appellate Court is not 
)Ound to amend the finding, but apart from any objection by the parties, it 

(1) Sabri». Ganeshi, 14 A. 23 (1891). (6) Balldshen f. Jasod^Kuar, 7 A. 766 

(2) AH Sher Khan v, Ahmad UUah, 29 A, (188fi). 

360 (1907). (7) Ramohandra Qovind Manik v. 8 ono 

(3) Kali Kristo Pal Chowdhry v. Bam Sarklibot, 10 B. 651 (1894); and see Bhagvan 

thunder Nag, 0 0. L. R. 461 (1881). ». Kesur KuTerji, 17 B. 428 (1892). 

(4) Udit 'Narain Singh v. Jhanda, 15 A. ( 8 ) Gungaram Butt i’. Ohowdhry Jun- 

iI 6 (1893). , majoy, 1 C. L. B. 144 (1877). 

( 5 ) Lachman v. Jamna, 10 A. 162' ( 6 ) See Bukhtoureo e. Mehoen Lall, .3 
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should examine and test them to see whether or not they ought to be accepted.(l) 
Objections which might have been but were not made under this rule in a Lower 
Appellate Court to the findings on remand of the Court of first instance cannot 
be raised for the first time as grounds of second appeal from the Lower Appellate 
Court’s decree.( 2 ) In ease of an unnecessary remand under the last rule, it is 
competent to the Judge before whom the appeal subsequently comes to disregard 
the finding on the order of remand.(3) The Court is in any case bound to con¬ 
sider the finding.s of the Lower Coqj’t on the merite.( 4 ) 

27. (/) Tlie parties to’an appeal shall not be entitled to [s.568.] 
Production ol ad- produce additional evidence, whether oral or 
peLatoComt'"”* j^°^riinentary, in the Appellate Court. But 

(a) the Court from whose decree the appeal is 'preferred has 

refused to admit evidence which ought to have been 
admitted, or 

(b) the Appellat* Court requires any document to be 

produced or any witness to be examined to enable it 
to pronounce judgment, or for any other substantial 
cause, 

the Appellate Coiu't may allow such evidence or document 
to be produced, or witness to be examined. 

(.0) Wherever additional evidence is allowed to he produced 
by an Appellate Court, the Coui't shall record the reason for its 
admission. 

“ Additional evidence.”—There ought not to be a remand for the piupose 
of enabling a party to make out a fresh case. If cases were remanded for the 
purpose of allowing parties to improve their respective cases by calling further 
witnesses there would be no end of litigation.{5) It is always dangerous to 
allow parties to make a new case and call fresh evidence upon an issue on which 
they have failed upon the evidence originally adduced in support of it, and more 
expressly so in the Mofussii Courts.( 6 ) The power given by this rule should 
be exercised sparingly except at the instance of the parties,( 7 ) and then with 
caution. An appellant, who has had ample opportunity of giving evidence in 
the Com't below and elected not to do so, but to rest his case on the evidence as 
it stood, ought not to be allowed at the stage of appeal to give evidence which 


(1) Damodar Das c. Gopal Ohaml, 7 A, 
79, 91 (1884) j Ratal! Singh v. Wazir, 1 A. 
165(1876); MumtazBogam e. Fateh Husain, 
6 A. 391 (1881); Akbari Bogam v, Wilayat 
All, 2 A. 908 (1880). 

(2) Muhammad Abdul Hal v. Sheo Biahal 
Bai, 10 A. 28 (1887). 

(3) Mubarak Husain v. Bihari, 16 A. 306 
(1894); Qanendra v. Surya Kant, 17 
C. W. N. 462 (1912). 


(4) Timed Ali v. Salima Bibi, 6 A. 383 
(1884): Woomosh Chundor Boy v. Junordun 
Hairah, IS W. E. 235 (1871). 

(6) Bam Porshacl Sookul v. Uaj under 
Sahoy, 6 W. K 262,265 (1866). 

(6) Hurpurshad v. Sheo Dyal, 31 A. 259, 
279 (1876). 

(7) Sreeman Chunder Dey v, Gopavil Chun- 
der Chaekerbutty, 11 M. I. A. 28, 48, 49 
(1866). 
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ho could have given below.{l) Ordinarily speaking it is only when a Court 
sees that from some inadvertence, mistake, or surprise a party has not adduced 
evidence which he was capable of adducing, and that he is likely to be prejudiced 
by the omission, that the Court should allow further evidence to be taken.jll) 
The test as to whether additional evidence should be received depends on the 
question whether or not the Appellate Court requires the evidence “ to enable 
it to pronounce judgment ” or for any other substantial cause, and as to this 
the Appellate Court is.+ft-be thfi,»?lj>_i!glcip./31_iE,t'e,ofr(r'''‘roquire's’ 
neivlfi an&s heedful. The legitimate occasion for this rule is when on examining 
the evidence as it stands, some inherent lacuna or defect becomes apparent, 
and not whore a discovery is made outside the Court of fresh evidence, and the 
application is made to import it. That is the subject of review of judgmcnt.(4) 
An application to admit fresh documents the genuineness of which can be tested 
with certainty, stands on a much more favourable footing than an application 
to admit fresh parol evidence after the pinch and pressure of the case has been 
sustained; (b) but they should not be admitted if the appellant cannot show 
Buflicient cause; (6) or generally if having had an opportunity of tendering 
them in the Court below he omitted to do so; (7) or resisted their production; (8) 
or if they do not bear on the issues tried by the Court of first instance.(9) Where 
the Appellate Court, with the assent of both sides, examines witnesses and also 
admits documentary evidence, and there is nothing to show that such admission 
was objected to, it is not open to any patty on appeal to the Privy Council to 
take exception to the regularity of this procedure.jlO) As each case must 
depend on its own circumstances it is not profitable to deal in detail with the 
eases in which additioiml evidence has been allowed or refused.jll) A local 
inquiry may be ordered under this rule.{12) The improper reception of evidence 
under this rule is not sufficient to reverse a decision if, independently of that 


(J) Earn Dos Chakarbatii). Official liquida¬ 
tor, 9 A. 306 (1887). 

(2) Gowhur AliKhanu.SakheenaKhanam, 
16 W. R. 607 (1871). 

(.3) In the goods of Prem Chand Moonshee, 
21 C. 484 (1864) j Aadiappa Pillai ®. Mathu 
knmara Thevan, 36 M. 477 (1612); and Jnba 
Naidu V, Ethirajammal, 22 M. L. J. 16 (1911) 
(meaning of “ substantial cause ”). 

(4) Kessowji IssurG. I. P. Railway Co., 
31 B. 381 (1607); Midnapur Zamindary Co., 
Ltd. V. Muktakashi, 17 C. W. N. 616 (1612); 
Krishnama v. Xarasimha, 31 M. 114 (1908); 
Jageani Kunwac v. Durga Prasad, 30 A. 93; 
16 C. L. J. 106 (1913), P. C. 

(6) InreWiltohirelronCo.,3Ch.App.449. 

(6) Nadiar Chand «. Chunder Sikhur, 16 
C. 706 (1888); Durga v. Jai Xarain, 33 A 
379 (1911). 

(7) Bibce Zahiah v. Bhugwan Dass, 10 
W. R. 211 (1871). 

(8) Manohar Caneshv Lakhmiram Covin- 
dram, 12 B. 247 (1887). 


(9) Leslie v. Allendor,47 W. R. 390 (1872). 

(10) Jagarnath Porshad v. Hanuman Por- 
shad, 30 C. 833 ; 13 C. W. N. 830 (1909). 

(11) See Abelakh Roy «. Gnggun Bhnggut, 
22 W. R. 268 (1874); Shaikh Komarooddeen 
V. Monye Mnndal, 16 W. R. 220 (1871) ; Appa 
V. Vithoba, 0 B. H. C. R., H. C. J. 88 (1869) 
[section applies not merely to case where 
Lower Court has refused to take evidence, 
but also where there is substantial cause » i 
taking further ovidenoe] j Moheah Chundi 
Doss V. Madhub Chunder Sirdar, 13 W. R '■ 
86 (1870) i Khuda Baksh v. Imam All Shah, 

9 A. 339 (1886) j Sruavasa Chariar v. Ran- 
gammal, 18 M. 64 41864); Arjun v. Shankar, 
22 B. 253 (1896); Jadu Nath MoolCerjee v, 
Hari Pada Mookerjee, 1 C. W. N. Ixxx. 
(1897) [omission to summon and rejection of 
docvunonta'l; Dhondo Cobind v. Fanha Lal, 

1 Bonu L. R. 110 (1899); Seshan Pattar «. 
Soshan Pattar, 23 M. 447 (1899). 

(12) Roy Sooltau v. Laloo Kooer, 17 W. R. 
300 (1872). 
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evidence, there is sufficient evidence on the record.(l) It has been held that 
on an appeal against an order made under 0. XVII. r. 3, when the plaintiff was 
present, but his witnesses were not, and no application for adjournment or to 
enforce the attendance of the witnesses was made, the Appellate Court should 
proceed under this rule to direct the admission of fresh evidence, and under 
r. 23 of this Order to refer the issues (which in fact had never been tried) for 
trial to the Court of first instance, directing that Court to rctuam findings.(2) 

The power can be oxMcised oven after the case has been remanded on 
special appeal.(3) It is not necessSry that the party before applying to the 
Appellate Court should have sought for a review of the original Court’s judgment 
and asked it to receive the evidencc.(4) After a review has been admitted fresh 
evidence may be taken under this rule.(6) 

An appeal docs not lie from an order admitting or refusing to admit additional 
evidence ; (6) but both may be considered in an appeal from the final decree 
unless the appellant has taken advantage of the order and so cannot subsequently 
impugn it in appeal.(7) Where the Subordinate Judge in appeal took evidence 
and the case was heard in second appeal, it was held that the fact of the Lower 
Appellate Court taking additional evidence did not make the special appeal 
liable to be heard as if it were a regular appeal.(8) The rejection of an appeal 
under this rule gives no right of appeal to the Privy Council.(9) This and the 
next rule are not, it has been held, applicable to proceedings before Civil Courts 
under sect. 195 of the Criminal Procedure Code.(lO) 

Record, of reasons for admission.—^These arc strictly required,(ll) and 
should be stated in open Court in the presence of the parties.(12) It is a salutary 
provision which operates as a check against a too easy reception of evidence 
at o late stage of litigation, and the statement of the roasoy may inspire con¬ 
fidence and disarm objection.(13) But such record of reasons is not a condition 
precedent to the reception of the evidence ; so that the omission to do so would 
not render the evidence inadmissible.(14) 


( 8 ) Mahomed Kamil v. Abdool Luteef, 23 
W. R. 67 (1876). 

(H) In the goods of From Chand Moonshee, 
21 C. 484 (1894). 

(10) Ramalyer v. Vonbatachela Padayaelii, 
17 M. L. J. 123 (1906). 

(11) See Sreeman Chunder Dcy v. Qopaul 
Cbondor Chuckorbutty, 11 M. I. A. 28, 48 
(1868); Hurparshad v. Sheo Dyal, 3 I. A. 
269 (1878); Ounga Gobind Hundal v. Col- 
lootor of 24-Pitrgunnabs, 11 M. I. A. 346,368 
(1807). 

(12) See Qunput Roy v. Ram Been Roy, 
21 W. R. 418 (1874). 

(13) Gnnga Gobind Mundal v, CoUootor of 
24-PuTgannahs, II M. I, A. 346, 368 (1867). 

(14) lb.; Bhugwan Chnnder v. Raj 
Coomar, 13 W. R. 303 (1870); Gopal Singh 
V. Jhakri Rai, 12 C. 37 (1886); Hafiz Abdtd 
Kurim v. Sri Kiaaan Rai, 11 C. 139 (1884). 


(1) Maharajah Jagadindra Banwaii t'. 
Bhabatarini Daai, 6 B. L. R. App. 64 (1870). 

(2) Ram Naraine. Jagdeo, 33 A. 690 (1911). 

(3) Kali Kristo Tagoro p. Judoo Loll Mul- 
lick, 24 W. R. 20 (1875). 

(4) Ram Lall v. Rung Lall, 17 W. R. 47 
’(1872). 

( 6 ) Beharco Lall Nundee v. Troyluckho 
Moyeo Burmonee, 12 W. R. 223 (1869); and 

Guneah Ram .Surmah v. Rohinoc Daaaeo, 
, W. R. 238 (1870). 

I ( 6 ) Kulpo Singh v. Thakoor Singh, 16 
R. 429 (1871); Golam Mukdoom v. 
deezoonisaa, 7 W. R. 489 (1867); Moheah 
bunder Shah v, Shoahee Mookhee, 6 W. R. 
|66 (1866); (hough the refusal to exercise 
discretion would bo an error in procedure: 
Rom Poari v. KaUu, 23 A. 121 (1900). 

(7) Mohunt Domoodur v, Ritoo Singh, 24 
W, B. 326 (1876). 



1310 


THE CODE OP CIVIL PROCEDURE. 


Fibst Sohbu. 
0. 41 , rr. 28-30. 


28. Wherever additional evidence is allowed to be fro- 
Mode of favinf ad- duced, the Appellate Court may either take 
iitionai evidenee. 8ueh evidence, or direct the Court from 

whoso decree the appeal is prejerred, or any other subordinate 
Court, to take such evidence and to send it when taken to the 
Appellate Court. 

“Or direct the Court.”—If the order is for the taking of particular 
svidcnco the Lower Court cannot go beyond it and take other evidence ; (1) 
though in a case where A. Wiis directed to be examined and was ill, his agent 
TOS allowed to bo examined in his stead.(2) It has been held that the lower 
dourt taking evidence acts in a ministerial capacity (sed quaere), and that the 
partica may object to the admissibility of the evidence recorded before it without 
objection, when it is submitted hff the consideration of the Appellate Court.(3) 


29. Where additional evidence is directed or allowed to 
Points to be denned and be taken, the Appella,tc Court shall specify 
recorded. the points to which the evidence is to be 

confined, and record on its proceedings the points so specified, 


Judgment in appeal. 

80. The Appellate Court, after hearing the parties or 
Judgment when and their pleaders and referring to any part of 
where pronounced. * the proceedings, whether on appeal or in the 
Court from whose decree the appeal is preferred, to which refer¬ 
ence may be considered necessary, shall pronounce judgment in 
open Court, either at once or on some future day, of which notice 
shall be given to the parties or their pleaders. 

“ After hearing.”—It is the duty of the Appellate Court to allow the 
parties or their pleaders to submit the evidence to it at the hearing in open 
Court,, and to make upon the evidence so submitted every comment, and found 
upon it every ar^ment they may think necessary. To succeed in an appeal on • 
tlie ground that the Judge had neglected or misconceived his duty on this point, 
the affidavits containing facts proving such an allegation ought to be perfectly 
clear and exhaustive, and should leave no doubt upon the subject, excluding 
the possibility of the Judge having done that which it was his duty to do. The 
judgment may be given at once. But there are cases, e6j)ebially complicated 
cases, in which it is desirable that the Judge should have an opportunity of 
considering the evidence at leisure before giving judgment.(4) This rale only 


(1) Bolakeo ball v. Radha Sing, I W. R. (3) Bam Joy Surmah v. Prankiahen Singh, 

357 (1864). 2 W. R. 80 (1866). 

(2) Rajah Syud Ahmed v. Enaet Hoasein, (4) Juggessur Sshoy r. Gtopol ball, 16 W. 

1 W. R. 330 (1864). R. 64, 55 (1871). 



First Sohbu. 

0. 41 , T.31. 


APPEALS FROM ORiaiNAL DECREES. 


1311 


authorizes the Court to pronounce judgment after hearing the parties, ond 
judgment pronounced without hearing them is unauthorized by the Code. Thus 
where the appellant died before the hearing of the appeal, but his pleader did 
not know of his death until after the appeal had been decided, and an application 
of his son to the District Judge to have Ids name placed on the record, and the 
appeal reargued, was rejected ; held by the High Court that as the representative 
of the plaintiff appellant applied within the prescribed time to have his name 
entered on the record, the Court was bound to enter his name, and in not doing 
so the Court failed to exercise a juriAliction vested in it by law. As the judgment 
was pronounced without hearing him, it was unauthorized by the Code.(l) 
It has been held that the senior pleader who is present before the Court has the 
entire control of a case in the High Court, and tliat it is not open to the junior 
pleader to take any ground of appeal which hh senior lias not thought fit to 
argue, except only wlien the senior has obtained the permission of the Couit 
that tlAt course should bo taken.(2) 


31. Tlie judgnio.Jit of the Appellate Court shall be in [s. 574 .] 
Contents, date and sig- wfitinq and shall state— 
nature of Judgment. points for determination ; 

(6) the decision thereon ; 

(c) the reasons for the decision; and 

(d) where the decree appealed from is reversed or varied, 

the relief to which the appellant is entitled ; 
and shall at the time that it is pronounced be signed and dated 
by the Judge or by tlio Judges concurring therein. 

Judgment of Appeal Court.—The duty of the Appellate Court is not 
to interfere with the judgment of the first Court until it is perfectly satisfied 
in its own mind that the conclusion arrived at by the first Court is erroneous. 

If there is any doubt in the case, the benefit of that doubt ought to be given 
to the respondent and not to the appellant, for it must be presumed in law 
that the judgment of the Lower Court is right until the contrary is shown. 

No doubt the Appellate Court may make further inquiries ; but such inquiries 
ought to be made with discretion, and only in those cases where the Appellate 
Court finds it unable to do justice to the parties on the evidence and material 
as they stand upon the record. (3) The judgment, therefore, of the first Court, 
if not shown to be erroneous, ought to be affirmed, and it is for the appellant 
to show manife-st (4) errors in the decree appealed from.(6) The Court of Appeal 
ought to give great weight, but not undue weight, to the opinion of the Judge 
who trie4 the causi and saw the witnesses and their demeanour. That gives 
him considerable advantages over those who only draw this information from 


(1) Jonardhan v. Ram Chandra, ^6 B. 317, 
319 (1901); 9 . 0 ., 4 Bom. L. R. 23. 

(2) Sroenoebash v. Umbika, 12 W. R. 376 
(1869). 

(3) Taliboohiisa v. Sham Kisbore, 15 W. R. 


229,229 (1871). 

(4) Shetabdee Biswas v. Molamdee, 26 W. 
R. 80 (1876). 

( 8 ) Wise V. Sunduloonissa, 11 M. I. A. 177, 
181 (1867). 
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perusing the notes. But still, though the Court of Appeal ought not lightly 
to find against the opinion of the Judge who tried the cause, that Court, if 
convinced tluit the inference in favour of the plaintiff ought not to have been 
drawn from the evidence, should find the verdict the other way.(l) The parties 
to the cause are entitled, as well on questions of fact as on Questions of law, 
to demand the decision of the Court of Appeal, and that Court cannot excuse 
itself from the task of W'eighing conflicting evidence and drawing its own in¬ 
ferences and conclusions, though it should always bear in mind that it has 
neither seen nor heard the witnesses and should make due allowance in this 
respect.(2) “ If we are to accept,” says James, L.J., “ as final the decision of 
the Court of first instance in every case where there is a conflict of evidence, 
our labours would be very much lightened. But then, that would be in truth 
to do away witli the riglit of appeal in all cases of nuisance, for there is never 
one brought into Court in which there is not contradictory evidence, and there 
have been, I am satisfied, a larger percentage of appeals in those cases than in 
any othe.r.”(3) And therefore the Judge of an Appellate Court ought to explain 
his own views instead of merely saying that he adopts those of the first Court.(4) 
It lias been said as regards the rule of the Privy Council not to disturb a judgment 
of a Court in India upon a question of the credibility of witnesses, unless it is 
manifestly clear from the probabilities attached to certain circumstances in the 
case that the Court below was wrong in the conclusion drawn from such evidence, 
that however necessary as regards a Court of Appeal far removed from India, it 
need not be extended as one equally necessary and applicable witli tlie same 
strictness, to a Comt of Appeal in India, which has the opportunity of calling 
witnesses and has all the advantages to be derived from a personal acquaintance 
with the prople, their feelings, habits, and character as well as other local 
ad vantages. (5) 

The dismissal of an appeal under sect. 661 (now r. 11) by a Court whoso 
decision may be the subject of an appeal, does not relieve the Court from the 
necessity of writing a judgment which, according to the provisions of this rule, 
should show the points raised, the decision upon those points, and the reasons 
for deciding them. Thus, where an Appellate Court’s judgment was simply 
“ Appeal rejected under sect. 551 of the Code of Civil Procedure; ” held that 


(1) Smith V. Chadwick, L. R. 9 A. C. 187, 
194 (1884h per Lord Blackburn. 

(2) Tlio Glannibanta, 1 P. D. 283, 287 
(1876). 

(3) Bigsby v. Dickinson, 4 Ch. D. 24, 29 
(1876); see also Akbari Begum v. Wilayat 
Ali, 2 A. 908 (1880); Mumtaa Begum ti. 
Fateh Hussain, 6 A. 391 (1884); compare 
Nobin V. Rungochuuder, 26 W. R. 303(1876); 
Hoymobutty v, Sreekissen, 14 W. E. 58 
(1870); Anund v. Rutnossur, 26 W. R. 60 
(1876), where it was held that the AppcUato 
Court should not disbelieve the witnesses 
believed by the first Court without good 
reasons for doingeo, and that it is not justified 
in believing a witness whose demeanour was 


declared, by the first Court, to be unsatisfac¬ 
tory ; Gopee Nath v. Boodhumunt, 25 W. R. 
26(1876). 

(4) Rohimoni v. Zamiruddin, 8 C. L R. 
597 (1881). 

(5) Sarodasoondery v. Tincowry Nundy, 1 
Hyde, 223, 252 (1862), in which it was also 
held that a Court of Appeal cannot refer to 
evidence in another case* But see^eeia Loll 
V. Molioah Chundcar, 1 Hyde, 106(1862), where 
it was held that the High Court sitting in 
appeal onsquestions of fact, is guided by the 
same rules as those of the Privy Council when 
they sat upon motions fora rule for new trials 
from the Old Supreme Court. 
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the judgment was not in confonnity with law, and the case was remanded for 
disposing of the appeal according to law.(l) 

A Court of second appeal cannot enter into the merits of the appeal, in 
order to ascertain the weight of the evidence produced in support 01 the allegations 
of the parties. So it will insist upon having before it findings record^ in a 
judgment which strictly conforms to the imperative rule laid down in this rule. 
The rule here laid down cannot be too strictly enforced. A judgment which 
falls short of complying with the clear provisions of this section is, as such, 
worthless for the purposes contemjBated by the law. Its imperative provisions 
apply alike to eases remanded by the first Appellate Court for trial of issues 
and to those in which no such remand has taken place.(2) As the High Court 
m second appeal is bound to accept the findings of fact arrived at by thb Lowqf 
Court, it should insist upon a due obedience by those Courts of the mandate 
contained in this rulo.(3) 

Under clause (42) of the Letters Patent the Judges of the High Court are 
bound to record the reasons for their decisions, and these reasons should, on 
appeal to England, be transmitted with the record for information, at the hearing 
by the Judicial Committej.(4) These reasons should be stated publicly at the 
hearing, and not reserved to influence the Court of Appeal.(5) But it has been 
held to be doubtful whether the former section appli^ to cases where the High 
Court, having heard the judgment of the Court below and argument upon that 
judgment, came to the conclusion that it was right, and agreed with the reasons 
which it gave.(fi) 

It was hold that on remand under sect. 566 of the last Code that scot. 567 
ret^uired the lower Court of Appeal to proceed to determine the appeal. Sect. 
671 required it to pronounce judgment, and sect. 674 (this rule) was imperative 
as to what the judgment was to contain. The Appellate Court was required 
to give its own decision, and the reasons for it, upon the issues remanded to 
the original Court under sect. 666.(7) These provisions apply alike to cases 
remanded by the first Appellate Court for the trial of issues and to those in 
which no such remand has taken place.(8) A Judge having remanded a case 
for further evidence to be taken and a fresh finding recorded on a question'of 
fact, is bound, though there is no memorandum of objection, to examine into 
the correctness of the finding and come to a conclusion whether he accepts it 
or not, unless its correctness has been admitted by the party to whom it is 


(1) Kami Deka v. Brojo, 25 C. 07 (I897)< 
this ease was dissented from in Samin Hasa 
V. Piran, 30 A. 319 (1908), but followed in 
Saravano Pill r, «. Sesha Reddi, 31 M. A69 
(1908). 

(2) Ahmed Ali c. Salima Bibi, 6 A. 383 
(1884); Mnmtaz Begum v. Fateh Hussain, 6 
A. 391 (1884); Sohawan v. Babu Nand, 9 A. 
26 (1886 ); Bhagvan v. Kesur Kuverji, 17 B. 
428, 430 (1892); Ramohandra Govind v. 
Sono Sadashiv, 19 B. 551 (1894); and as to 
judgment on remand for further evidence, see 
Knnhi Harakkar v. Kuth Umma, 20 H. 496 
(1897). 


(3) Sohawan v. Babu Nand, 9 A. 26, 31 
(1886); Moni Lai v. Uma Charan, 19 C. L. J. 
641 (1913). 

(4) Katohekabyana Rungappa v, Kachivi- 
jaya Rungappa, 12 M. I. A. 466, 502 (1869). 

(6) Richer v. Voyer, L. R. 5 P. C. 461, 
481 (1874). 

(6) Bnndav Bibi t>. Bishoshar, 9 A. 93, 95 
(1886). 

(7) Bhagvan v. Kesur Kuverji, 17 B. 428, 
430 (1892). 

(8) Umed Ali v. Salima Bibi, 6 A. 383 
(1884); Mumtaz Begum v. Fateh Hussain, 
6 A. 391 (1884). 
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adverse,(1) An appellant is fairly entitled to an expression of opinion of the 
Appellate Court on the grounds taken in the memorandum of appeal.(2) If, 
however, the Appellate Comt is not asked to express any opinion on any par¬ 
ticular ground of appeal stated in the memorandum of appeal, the Court is not 
at fault if no decision is passed upon it. If, having had his attention called to it, 
a Judge fails to deoide such point, the proper course for the parties aggrieved 
is to ask him to review his judgment. In order to satisfy the High Court that 
a point which the Judge omitted to notice was actuallytaken in the oral pleadings, 
a party may put in either an affidavit of some person who heard the point raised 
or a copy of the petition to the Judge-drawing attention to the omission with his 
order.(3) Where this rule has not been complied with and action is required, 
the Court may either reverse the decree and remand the case for a fresh decision, (4) 
and this is generally done ; or the Court may (it has been said), without reversing 
the decree, retain the case on appeal, but return the proceedings in order that 
the Lower Court may state its rcason8.(r)) But though a decision may not bo 
as clear as it might have been, if there are words to bo found which substantially 
dispose of the case set up, the Court may consider it unnecessary to remand 
for a clearer finding.(6) It is, however, no objection that a judgment is short 
if it sufficiently appears that the evidence has been considered and the Court 
has given its opinion thereon.(7) As to whether a Lower Court’s omission to 
comply (8) with the terms of this rule can be considered a ground for second 
appeal, see notes to sect. 100, ante. 

Clause (a). —The. necessity for this clause is obvious, it being the foundation 
of those which follow. The point or pomts on which the appeal has to be 
decided should be set down distinctly.(9) And it is a convenient practice which 
keeps the. decision on each point and the reasons therefor separate from the 
rest.' 

Clause (b). —The. judgment should clearly and fully dispose of all the 
points in issue, between the parties by a distinct finding on each of them.(lO) 


(1) Kuulii Marakkar Haji v. KuttiTJmma, 
20 M. 408 (1891); Ruhbayya v. Rami Reddi, 
22 M. 344 (1899). 

(2) Muhammad Ahmad v. Zubaida Jan, 
10 I.A.206,211(1889); b.c., 11 A.400,470; 
Tayammaul v. SaBchachalla Naiker, 10 M. I. 
A. 429, 436 (1866). 

(3) Yuaoof All v. FyzooniBsa, 16 W. R.296 
(1871). 

(4) Haimabati Dasi v. Qoviuda Chandra, 2 
C. W. N. 095, 697 (1898); Kriflto Chundcr ». 
Bam Brohmo, 20 W. R. 403 (1873), and 
numerous cases. 

(6) Dooleo Chand v, Oomda Begum, 17 W. 
R. 472 (1872); Bisvanath Haiti v. Baidya- 
nath Mundul, 12 0. 199 (1886); Assanuhah 
t). Hafiz Mahomed All, 10 C. 932 (1884); 
Kristo Chunder v. Bam Brohmo, mpra, 

(0) Shurbessur Ghoee-o. Sadhoo Chum, 16 


W. R. 130 (1871). 

(7) Rameesur e. Shaikh Banoo, 12 W. R, 
272 (1809). 

(8) See Doolee Chand v. Oomda Begum, 18 
W. R. 473 (1872); Ramcasur v. Bhanoo, 12 
W- R. 272 (1869); Kamat e.- Kamat, 8 B. 368 
(1884); Purehotam v. Durgoji, 14 B. 462 
(1890); Ningappa v. Shivappa, 19 B. 823 
(1894); Gopal Rao t>. Kishor Kalidaa, 9 B. 
527 (1886): Bisvanath Haiti v. Baidyanath 
Mundul, 12 C. 199 (1888) ;- Golam Hoesein v. 
Ram Gopal, 12 W. B.*162 (1869); Shum- 
surooddy v. Jan Mahomed, 21 W. B. 260, 261 
(1874). 

(9) ShurbesBUt Ghose v, Sadhoo Chum, 16 
W. B. 130 (1871). 

(10) Bhagbut Khan v. Puddo Bowa, 3 
W. R. 192(1868). 
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Sect. 566 of the last Code was held to enable the Appellate Court in some cases 
to determine a question of fact upon the evidence then on the record, but not 
to declare a right in favour of one of the parties, where no issue had been framed 
on the point, and the right had not been set up in the Lower Court.(l) The 
Judge should specifically decide each point or points raised and give his reasons. 
It is not sufficient to say that by confirming generally the order of the Lower 
Court it has therefore virtually tried and disposed of the particular point when 
no mention has been made by it.(2) Where the Appellate Court does not 
sufficiently consider important maters, such as sufficiency of notice or a question 
of the nature of a tenure, its judgment will be set aside.(3) 

Clause (e).—Having stated the points for determination and the decision 
thereon, the Court must state its reasons therefor.(4) The provisions of this 
rule are imperative, and require the Appellate Court to give its own decision 
and the reasons for it,(6) and a judgment which falls short of complying with 
the clear provisions of this section is, as such, worthless for the purposes con¬ 
templated by the law.(6) It is not, however, laid down in this rule that the 
judgment of the Appellate Court, any more than the judgment of the Court of 
the first instance, is to contain a review or setting foj'th of the whole of the 
evidence, and therefore it can hardly be assigned as an absolute error if a judgment 
is defective on this point. Although the law does not require a detailed examina¬ 
tion of the evidence, yet the Judge does well who gives an intelligent and clear 
account of the evidence which he has had to consider, and states the reasons 
for which he, thinks particular ])ortions of the evidence to have been more or 
leas worthy of consideration. The Judge of the Appellate • Court who most 
fully gave his reasoms or his judgment, and mo.st fully entered into the merits 
of the case before bim, would be held to have most efficiently and Intelligently 
carried out the duties required of him.(7) In certifying to the High Court the 
findings on issues sent back on remand, the Lower Appellate Court, in the absence 
of any distinct admission by the appellant’s pleader that the finding of the first 


(1) Official Trustee of Bengal v. Krishna 
Chandra, 12 0. 239,246 (1886); 9 . c., 121. A. 
106, 17G. 

(2) RadhaGobindu. RaraKishoro, 8 W. R. 
340 (1870); Haimabati Dasi v. Govinda 
Chandra, 2 C. W. N. 076 (1898) [dooision by 
implication]. 

(3) Pertap Narain v. Maigh Lai, 13 
C. W. N. 949(iiW9)i Shahamlla Bangoo 
Mondal, 13 C. W. N, 143 (1908); Santishwar 
tf. Lakhi Kanta, 13 0. W. N. 177 (1908). 

(4) See Shurbessur v. Sadhoo Churn, 16 W. 
R. 130 (1871); Raj Chunder v. Rainakant, 15 
W. R. 324, 326 (1871); Hoaaein Bukah v. 
Ameena Kbatoon, 16 W. R. 280 (1871); 
Korban Ali v. Ashan AJi, 4 W. R. 4 (1863); 
Rughubeer Sahai v. Chattraput, 1 Agra, 78 
(1866); Bhun Rae v. Ramphul Rao, 2 
N. W. P. H. C. R. 109 (1870) j Sohawan t». 


Babu Nand, 9 A. 20, 28 (1886); Karim 
Baksht;. Lucas, 2 G. W. N. oocxxxix. (1898); 
Srikant v, Huri Dan, 11 0. L. R. 131 (1882); 
Rami Dtika v. Brojo, 25 0. 97 (1897); Gun- 
dapx» Lobosa, I Bom. L. R. 490 (1899); 
Appa Kalja Naik v. Mallu, 10 B 477 (1891); 
Imrit Singh p.Koylaahoo, 11 W.R. 689(1809); 
Kartiok Napit v. Peraonomoyee, 2 W. R. 77 
(1866); Haimabati Daal v. Govinda Chandra, 
2 a W. N. 695. 697 (1898); Chancier Kant 
V. HurrifiK Chunder, 1 W, R. 214 (1864). 

(5) Bhagvan v. Kesur Kuverji, 17 B. 428, 
430 (1892). 

^ ( 6 ) Umed Ali v, Salima Bibi, 6 A. 388 
(1884); Mumtaz Begum v. Fateh Hussain, 
6 A. 391 (1884); Ramchandra Govind v. 
Sono Sadashiy, 19 B, 661 (1894). 

(7) Hoot Mahomed v. Zuhoor Ali, 11W. R. 
34 (1869). 
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Court on the issues was correct, is bound to form its own opinion on the evidence 
and record its finding with the reasons therefor.{l) It is no judgment to say 
merely that a point is worthless (2) or absurd; (3) or that the plaintiff has not 
been able to make out his case; (4) or that on the evidence the claim is proved; (5) 
or that there is no ground for appeal; (6) or the like. The mere adoption of and 
concurrence with the reasons given by the Lower Court has been considered 
insufficient,(7) for an appellant has a right to the opinion of the Appellate 
Court on the case and the evidence given in support of it. It is sometimes 
said that where a judgment is one of affirihance the Court need not go very 
fully into the reasons. It would, however, be more correct to say that if a 
judgment is defective in this respect the defect is of a more serious character 
in the case of a judgment of reversal than of affirmance. It is very desirable 
that the Appellate Court should state, with as much fullness as the nature of 
the case may require, the reasons for its decision even when it affirms the decision 
of the first Court.(8) But it is not obligatory on an Appellate Court either to 
take notice of every item of evidence produced by the parties, or to meet cate¬ 
gorically every one of the arguments advanced by the first Court in support 
of its decision, if it gives special reasons of its own fpr coming to an opposite 
concluBion.(9) It is sufficient if the judgment deals with all the material points 
involved in the case.(10) It is impossible to lay down any general rule as to 
when the Court should consider that the reasons for a particular finding by the 
Lower Appellate Court must be stated. There may be cases in which the omission 
to state the reasons would render the judgments so unintelligible that the High 
Court could not pronounce any opinion upon whether it was right in law. In 


(1) Eamohandra GoVind v. Sono Sadashiv, 
19 B. 661 (1894). 

(2) Hossein Buksh v. Ameena Eliatoon, 16 
W. B. 280 (1871). 

(3) Horn Chunder v. Ahmed Beza, Marsh, 
332 (1883); Juggessuree Dehia Gudadhura 
Bonnerjee, 6 W. B. Act. X. 21 (1868). 

(4) Karim Baksh v. Lucas, 2 C. W. N. 
ccoxxxix. (1898). 

(6) Triloohun Dutt e. Ishen Chunder, 3 
W. B. 176 (1876). (The Court should also 
state what that evidence oonaists of, and in 
whatwayor for whatspeoifio reasons it proves 
the plaintiff’s or defendant’s ease.) 

(6) Assanullah v. Hafiz Mahomed All, 10 C. 
932, 936 (1889). 

(7) Sohawan v. Babu Hand, 9 A 26 (1886); 
Gundappay. Lobosa, 1 Bom. L. B. 490 (1899); 
Babban Singh v, Jaimangal Singh, A. W. N. 
86 (1906); Sitaram v. Surya Naiayana, 22 
W. B. 12 (1898); Bajoo v. Baj Coomar, 7 
W. R. 137 (1867); Ommutul Fatima ». Janeo 
Khanum, 1 W. B. 296 (1864); Kbelluok 
Chunder v. Niwd Bam Soin, 2 W. R. 7 (1866); 
Kristna Beddi v, Srinivasa lEteddi, 6 M. H. C. 


B. 174 (1870). 

(8) Bam Bangini v. Chandra Benode, 1 

C. W. N. 691, 692 (1897); Imrit Singh v. 
Koylashoo, 11 W. R. 669 (1869); Kartick 
Napit e. Personomyee, 2 W. R. 77 (1866); 
Munsoob Bibee v. Ali Meah, 17 W. B. 368 
(1872); Shathuk Paul v. Gudadhur Boy, 4 
W. R. 100 (1866); Babu Madhaii v. Venka- 
tesh Manjaya, 16 B. 640 (1891); Mahomed 
Fatteh v. Nuseeroddeen, 21W. R. 284 (1874)'; 
Kaimabati Dasi v. Govinda Chandra, 2 
a W. N. 698, 697 (1898); but see also 
Juggessar v. Gopal Lall, 16 W. R. 64 (1871); 
Syud Shah Ekbal v. Bunsee Sahoo, 26 W. R. 
12 (1875); Bamessur Bhnttaoharjce v. 
Shaikh Banoo, 12 W. B. 272 (1869) [in which 
also the meaning of the word “ reasons ” is 
described]; Khettur Bohun w. Bhyrub 
Chunder, 3 W. R. 128 (1865). 

(9) Jatra Mohan Mandi v. Fitambar Mistri, 
19 C. L. J. 386 (1913), at p. 387, per Jenkins, 
C.J., following Dabee Pershad v. JoyLall 
Chowdhry, 12-W. R. 361 (1888), 

(10) Krishendro e. Cigumbureo, 16 W. R. 

15,16 (1871). 
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such case, reasons should be stated. But there may be cases in which the Court 
would not think it necessary to require them.(l) 

Clause (d ).—When an Appellate Court, in a judgment which in some 
material matters differs from the conclusion of the first Court, upholds the 
decree of the first Court, it must specify in the decree the exact modificationij 
which its conclusions have necessitated, as contemplated by this rule,(2) and 
when it reverses a decree, it should state the relief which it considers the appellant 
entitled to.(3) 


32. The judgment .may be for confirming, var 3 dng or [ 5 . 577 ,] 
wiiat Judgment may reversing the decree from which the appeal 
is -preferred, or, if the parties to the appeal 
agree as to the form which the decree in appeal shall take, or as 
to the order to be made in appeal, the Appellate Court may pass 
a decree or maJee an order accordingly. 


Judgment in appe #.!.—As to functions of the Appeal Comt, see notes 
to sect. 96 and r. 4 and the last rule of this Order.(4) The powers conferred 
by this rule are powers which require that parties should be in accord with 
each other at the time when the decree is pronounc.ed by the Appellate Court. 
The use of the word “ may ” indicates discretion in a Court, and does not force 
the Court to pass a decree in any manner which goes beyond the scope of its 
discretionary power. Thus where an application containing the terms of a 
compromise was presented to the High Court by one of the' parties, and the 
Solehna-ma was sent down to the Lower Court for verification, but the attendance 
of the parties for that purpose could not be procured, the High Court refused to 
pass a decree under sect. .OTT, in accordance with the terms of the Soleh-nama.{b) 


33. The Appellate Court shall have power to pass any decree 
Power of Court of dud make any order which ought to have been 
Appeal. passed or made and to pass or make such further 

or other decree or order as the case may require, and this power may 
be exercised by the Court notioithstarding that the appeal is as to 
part only of the decree and may be exercised in favour of all or any 
of the respondents or parties, although such respondents or parties 
may not have filed any appeal or objections. 


Illustration. 

A olaims a sum of money as due to Mm from X or Y, and in a suit' against 
both obtai-ns a decree agaimt X. X appecds, and A and Y are respondents. 

(1) Shumshurooddy v. Jan Mshomod, (1S08). 

21 W. R. 200 (1874). (4) Knilash v. Girija Sundari, 39 C. 926 

(2) Laohho v. Har Sabai, 12 A. 40, 48 (1012). 

(1887). ( 6 ) Bandbu Bhagat v. Shah Muhammad, 14 

'( 8 ) BeU V. Oumdaa, 1 B. L. B. A. C. 60 A. 360, 362 (1892). • 
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The Appdlate Court decides in favour of X. It has power to pass a deoree 
against Y. 

Powers.—This rule, which is taken Lorn English 0. 68, t. 4, is new, and 
has boon inserted because (as the Select Comnuttee said) it is most imperative 
that an Apprllate Court should have the fullest power to do complete justice 
between the pactics.(l) It is applicable to all cases where an appeal is heard 
sAer tih Code came into Iorcc.(2) The latter part of the clause is explained 
by the illustration. (3) It is open to the .^pellate Comt to vary the decree 
appealed against, either in points (if any) in which it is erroneous or in respect of 
supplemental matters which are admitted.(4) It is entitled to take cognizance 
01 events which have happened since the filing of the appeal (5) or, in other 
words, it is open to the Appellate Court to vary a decree under apiieal, not 
only for error, but also on grounds which have come into existence since it 
was pa3sed.(6) The Courts, in the exercise of the powers conferred by this rule, 
should not loste sight of the other provisions of the Code, nor of the Comt Foes 
Act, nor of the Limitation Act. Li particular, it should bear in mind the case 
stated in the Illu8tration.(7) K. 22 of this Order shows that it is intended that 
(pn/nd facie at least) a respondent should not be allbwed to take, exception to 
so much of a decree as was against him without complying with the iirovisions 
of the rule.(8) 

“May not have filed any appeal or objection.’'—See notes to rr. 4 
and 22 of this Order; as also notes to sect. 96, ante. 

34. fVkere the appeal is heard by more Judges than one, 

Dissent to be reoorded. dissenting from the judgment of 

the Court shall state in wnting the decision 
or order which he thinks should be passed on the appeal, and he 
may state bis reasons for the same. 


Decree in appeal. 

35. (/) The decree of the Appellate Court shall bear 
JDate and eontents of date the day on which the judgment was 
pronounced. 

{2) The decree shall contain the number of the appeal, the 
names and descriptions of the appellant and respondent, and a 
clear sfedficaiion of the relief granted or other adjudication made. 

('/) The decree shall also state the amount of costs incurred 
in the appeal, and by whom, or out of what pro'pertp, and in what 
proportions such cost and the costs in the suit are ferbe paid. 


(1) Ravanoahwar v. Chandi, 38 C. 721 (1911). 

(2) Ohandramarthy v. Narayanaaawmv, 33 
M. 241 (1909). 

(3) RangamLalv. Jliandu,34A.32(1911). 

(4) Sakharam Mohadev ti. Hari Krishna, 

0 B. 113,116 (1881). ' 


(6) Ahmadji v. Mahamadji, 1 Bom. L. R. 
218(1899). 

(6) Ruatomji v. Purahotam Da«, 26 B. 
600, 613 (1901). 

(7) RangamLalo. Jhandu,34A.32(1611.). 

(8) Ib. 
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{4) The decree shall be signed and dated by the Judge or 
Judges who passed it: 

Provided that where there are more Judges than one and 
Judge dissenting from ^ a difference of opinion among them, 

Judgment need not sign it shall not be necessary for any Judge 
dissenting from the judgment of the Court 

to sign the decree. 


Appellate decree.—The appellate decree is the first decree and the only 
decree capable of being executed after it has been passed, whether the same 
reverses, modifies, or confirms the decree of the Court from which the appeal 
was made.(l) It is clear from the terms of this rule that in any case the decree 
to be executed, not only for the costs of the appeal, but for the costs of the suit, 
is the decree of the Appellate Court only. The efiect of the rule is to cause 
the decree of the Appellate Court to supersede the decree of the Court below, 
even when the decree of the Appellate Court is one which merely affirms that 
decree below and does ncjt reverse it or modify it. The only decree that can 
be amended is the decree to be executed; and the decree to be (executed is the 
decree of the Appellate Court and not the decree of the Court below.(2) If a 
decree is made in appeal so that the appellate decree becomes the one to be 
executed, time runs from its date, and not from that of the original decree.(3) 
When, however, an appellant withebaws an apjKial, no decree is made. The 
order of the Court does not come within the definition of the word “ decree.” 
The litigation commenced with the presentation of the appeal is merely dis¬ 
continued, and the case nmiaius as if the appeal had never taken place, and the 
decree appealed against becomes final, and time runs from the date of that 
decree.(4) The only Court which has jurisdiction to amend an appellate decree 
is the Com-t of Appeal.(.5) When two parties to a suit appeal, so that the one 


(1) Shohrat .Sing e. Bridgmann, 4 A. 370, 
F. B. (1882). 

(2) MuhammadSulaimanKhan*.Muham¬ 
mad Yar Khan, U A. 287, 273, 274 (1888); 
Mahmood, J., disaentiiig. See also Bhanu- 
shankar v, Raghunathram, 2 Bom. H. C. R. 
(A. 0. J.) 106 (1865); Doulat e.Bhukau Das, 
11 B. 172 (1886) j also Sikhal Chand t;. 
Velohnnd,18B.203(189,3); ArunachoUathu- 
dayan t>. Vcludcvan, 5 M. H. C. R. 216 
(1870) f Noor Ali (,’t.owdhury v. Koni Mcah, 
13 C. 1.3 (1886); Ki- to Kinkar r. Buiroda 
Caunt, 10 B. L. R, 101 (P. C.) (1872); 
Manavikraman v. Unniappan, 16 M. 170,171, 
172 (1891); Nourang Eai v, Latif Choud- 
huri, 13 A. 304 (1891); Jawahir Mai v. 
Kifltur Chand, 13 A. 343 (1891); Piohuvay- 

.yangar f. Seshayyangar, 18 M. 214, 216 
(F. B.) (1894); Nan Chand v. Vithu, 19 B. 
258,260 (1894); cf. Mnlchand v. Ram Ratan, 


20 A. 493, 496 (1898); liailash v. Girija 
Sundari, 39 0. 926 (1912). 

(3) Patlojiw. Garni, 15 B. 370, 376 (1890); 

Noor Ali Ohowdhury ». Koni Moah, 13 C. 13 
^886); .Muhammad Sukiinaii v. Muhammad 
Far Khan, 11 A. 267 (1888); Rup Chand v. 
Shsmah-ul-Johan, 11 340 (1889); Aruna 

Chellathudayan t>. Vcludayan, 6 M, H. 
C. B. 215(1870); Sakhal Chand u. Velchand, 
18 B. 203(1893); Abdul Eahiman i>, Moidin 
Saii»,22B. 600,603(1896), 

(4) Pathiji II. Gann, 1.7 B. 370, 376 (1890); 
Vythllinga V. Vijayathamraal, 6 M. 43, 46 
(18©); Hiugan Khan v. Ganga Pershad, 
1 A. 293 (1867). 

(6) Muhammad Sulaiman v. Muhammad 
Yar Khan, 11 A. 267 (1888); Mahmood, J., 
dissenting; Shrolal 11 . Jumaklal, 18 B. 642, 
646 (1893). 
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appeal is but the cross-appeal of the other, there ought to be only one final 
decree made between the two parties. Not only is there nothing to prevent, 
but it is the duty of the Court to make one decree, and only one decree, between 
the same paTtie8.(l) The date which the decree should bear is the date when the 
judgment was delivered.{2) 

“ Relief granted,” etc.— A. decree should be so drawn up as to need no 
interpretation other than may be gathered from the language of the decree 
itself, and there should be no need of referenpe to any document or paper what¬ 
soever, unless such document or paper is attached to the decree and forms part 
of it. While, on the one hand, it is true that the decree should be drawn up 
in this manner, it is also just that litigants who have been successful should not 
be deprived of the fruits of their success owing to carelessness on the part of the 
Court or officer charged with the preparation of decrees. Thus where a decree, 
in its terms, is ambiguous, the Court executing the decree can refer to the plead¬ 
ings in the suit in which the decree was passed to ascertain its precise meaning.{3) 
Again, where the decree omits to reserve the rights of prior mortgages admitted 
by all the parties to the suit, it ought to be construed with reference to the 
admission contained in the pleading or made in the cowse of the case, and ought 
not to be so construed as to grant a larger measure of relief than is prayed for or 
to negative rights admitted by all partie8.{4) The decree of the Appellate Court 
should be drawn up in such a form as will show in itself the ultimate relief 
granted. If the Appellate Court decrees an additional amount and the decree 
as drawn up only mentions the amount decreed by the first Court, and the amount 
due to the decree-holder is ascertainable from the decree of the first Court and 
the finding of the Lower Appellate Court, then he should obtain execution for 
the amount found in his favour and for his costs.jfi) This rule docs not require 
the claim to be stated in the decree so as to make the statement a part of the 
decree, itselL(fi) 

Costs.—It was held that the formpr section, when it provided that the 
decree of the Appellate Court should state by what parties and in what pro¬ 
portion the costs incurred in the appeal and the costs in the suit were to be paid, 
{referred to the parties who were parties to the appeal, and not to parties who 
were not arrayed either as appellants or as respondents in the appeal, but who, 
under sect. 644 of the former Code, might take the benefit of the dccree.(7) 
Tills section referred (as does also this rule) to cases where there are more parties 
than one made liable for costs, which necessitate the fixing by the Court of 
Appeal of the proportion in which the costs are to be paid.{8) 


(J) Baghoobuns Sahoy v, Asloo, 2 W. B. 
2!)4,296 (1873). 

(2) Parbati v. Bhola, 12 A. 79, 81 (1889). 
(.3) Lachmi Harain f, Jwala Natli, 18 A. 
344, 347 (1890); Babianon v. Duleep Singh, 
L. B. 11 Ch. D. 798, 813, 818, 821 (1878) i 
Muhammad Sulaiman v. Muhammad Tar 
Khan, 11 A. 287, diat. (1888). 

(4) Srinivasa v. Ysmunabbai, 29 M. 84 ' 
(1906); B. c., 18 M. L. J. 60. 


(5) Jawahir Mai v. Kistur Chand, 13 A. 343 
346(1891). 

( 6 ) Souda Shiinivasapl v. Krishnappa, 
11 B. 177 (1886). In this case the decree 
awarded the plaintiS’s claim. 

(7) Mulohand v. Ram Batan, 20 A. 463, 
496, diet. (1898); Muhammad Sulaiman u. 
Muhamad YarKhan, 11 A. 267 (1883).' 

( 8 ) Baj Krishna u. Pramoda, 21 W. B. 74 

(1873). *' ‘- 
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It is the business of the Appellate Court finally determining a suit to decide 
by which of the parties before it the costs shall be borne; it is not at liberty 
to declare that the costs of the suit shall be borne by the unsuccessful party 
in a suit to be thereafter brought, because it might be that the suit will not be 
brought at all, and in that case there will be no execution, or the plaintiff and 
the defendant might be left to bear their own C 0 Bts.{l) Though the Judge 
must state by what parties (and in what proportions if necessary) the costs of 
the original suits are to be paid, he is not bound to go into particulars, or append 
to his judgment a schedule setting forth the different items which make up the 
costs of the first Court. He takes the amount of costs for giantcd and decides 
who is to pay them.(2) Where the order of the Appellate Court awarded ( 0 ) 
all the costs of the appeal, amounting to a certain sum namcd,(fc) all the costs in 
the original Court, not naming any sum, and (c) the costs of the remand, and it 
was argued that the decree-holders were only entitled to the sum of money 
specifically named in the High Court’s decree for costs, and that they could not 
have the costs of the first Court, because the amount was not mentioned, nor 
the costs of the remand because such remand costs if they come in under any 
head at all would come -under the head of costs of the appeal, and that these 
had not been allowed beyond the sum fixed by tie decree ; it was held that the 
decree was perfectly clear as to what it meant to give, and there was nothing 
in the law which made the order for costs bad simply because it did not specify 
the exact sum to be paid as costs of the Lower Court; that there was nothing 
to make it incumbent on a Court of Appeal to specify the amount of the costs 
incurred in the first Court. It had only to declare the proportion in which they 
wore to be paid. As to the costs of the remand, it was held that the decree 
declared that besides the costs of the appeal and the costs in the original Court 
the costs of the remand were to be paid; it did not matter whether those costs 
were included or not in the appeal costs.(3) But though the law does not direct 
that a Court should annex to every decree the costs incurre d by both parties, 
yet it is a convenient practice to do so.(4) When an Appellate Court decrees an 
appeal and gives costs of its own Court, the costs of the first Co-urt should be 
included in the decrce.(5) When an appeal is dismissed on wholly different 
grounds from those relied on by the Court below, the dismissal should be without 
costs. (6) 


36. Certified 

Copies of judgment and 
decree to be furnished to 
parties. 


copies of the judgment and decree in appeal 
shall be furnish^ to the parties on apphea- 
tion to the Appellate Court and at their 
expense. 


[ 1 , 680 . 


(1) Kashce Cbuuder v, Bungshee Buddun, 
23 W. R. 89, 90 (1874). 

(2) Mothoora Mohun v, Hureokishorc, 18 
W. B. 286 (1872); Raghu v. Rajendra, 
14 C. W. N. 656 (1909). 

(3) Rajlnishna v. Promoda, 21 W. R. 74 
(1873). 


(4) Nubo Kristo ». Parbufty, 13 W. R. 23 
(1870). 

(5) Busseeroollab i). Bam Kant, 16 W. R. 
266 (1871). 

(6) Fischer i>. Kamala Naioker, 8 M. I. A. 
170,192 (1860); s. 0 ., 3 W. B. (P. C.) 33. 
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37. A copy of the judgment and of the decree, certified 
C6rtifl6d copy of deoroo the Appellate Court or such officer as it 

• . . - . . _i_1 •. 1 1 1P ini .1 


to be sent to Court whose 
deone appealed from 


appoints in titis behalf, shall be sent to the 
Court which passed the decree appealed 
from and shall be filed with the original proceedings in the suit, 
and an entry of the judgment of the Appellate Court shall be 
made in the register of civil suits. 



ORDER XLJL 


Appeals from Appellate Decrees, 

1. The rules of Order XLI shall apply, so far as may be. 
Procedure. to appeals from appellate decrees. 

Second appeals.—See sects. 100-103 and sects. 107 and 108, ante, and 
notes thereto, and notes to 0. XLI. 



OKDEE XLIIl. 


Appeals from Orders. 


from orders. 


(c) 


(e) 


1. An appeal shall lie from the following orders under 
the provisions of section l/U/, namely ;— 

(a) an order under rule 10 of Order VII 
returning a plaint to be presented to the. proper 
Court; 

(h) an order under rule 10 of Order VIII pronouncing judg¬ 
ment against a party; * 

an order under rule !) of Order IX rejecting an apphca- 
tion (in a case open to appeal) for an order to set 
aside the dismissal of a suit; 

(d) an order under ntfe lil of Order IX rejecting an appli¬ 
cation (in a case open to appeal) for an order to set 
aside a decree pass^ ex parte ; 
an order under rule 4 of Order X pronouncing judg¬ 
ment against a party; 

(/) an order under rule 21 of Order XI; 

(g) an order under rule 10 of Order XVI for the attach¬ 

ment of property; 

(h) an order under rule 20 of Order XVI pronouncing 

judgment against a party; 

ii) an order under ride of Order XXI on an objection 
to the draft of a document or of an endorsement; 

(j) an order under rule 72 or rule 02 of Order XXI setting 

aside or refusing to set aside a sale ; 

(k) an order under rule 9 of Order XXII refusing to set 

aside the abatement or dismissal of a suit; 

(l) an order under rule 10 of Order XXII giving or refusing 

to give leave; • ' 

(m) an order under rule 3 of Order XXIII ^recording or 

reusing to record an agreement, compromise or satis¬ 
faction ; 

(n) an order under rule 3 of Order XXV reeding an appli¬ 

cation (in a case open to appeal) for an order to set 
aside the dismissal of a suit; 
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(o) m order under rule 3 or rule 3 of Order XXXIV 
refusing to extend the time for the payment of mortgage- 
money ; 

{p) orders in interpleader-suits under rule 3, rule or rule H 
ofOrd^XXXV; 

(q) an order under rule 3, rule .1 or rule i> of Order 

XXXVllI; 

(r) an order under rule J, rule 3, rule 4 or rule lo of Order 

XXXIX; 

(s) an order under rule / or rule 4 of Order XL ; 

(<) an order of refusal under rule l!) of Order XLI to re-admit, 
or under rule 31 of Order XLI to re-hear, an 
appeal; 

(u) an order under rule 33 of Order XLI remanding a case, 

where an appeal would lie from the decree of the 
Appellate Court; 

(v) an order made by any Court other than a High Court 

refusing the grant of a certificate under rule C of 
Order XLV ; 

(w) an order under rule 4 of Order XLVII granting an 

application for review. 

Appeals from Orders.— See the notes to the various rules referred to. 

As regards clauses (6), (e), and {k), these orders were under the previous law 
appealable as decrees. But having regard to the present definition of decree 
they would no longer be appealable in that way, and it has therefore been 
necessary to make them appealable as orders. It has been held that under this 
rule an appeal lies from negative orders under 0. XXXIX.,(1) and that if there 
is an appeal against an order made under any rule there is an appeal against any 
order made under part of that rule.(2) 

2. The rides of Order XLI shaU apply, so far as may be, [•< 590,] 
Pmeeduie. to appeals from orders. 

“Appeals from orders.” —See sects. 104-108, ante, and Order XLI., and 
notes to those sections and orders. 


(1) Laohmi Norain v. Ram Charan Das, (2) Eastern Mortgage and Agency Co. e. 
36 A. 426 (1913); Hari Layal v. Prayag Paknrnddin, 17C. W. N. 16(1912); MoUunt 
Ram, 17 0. W. N. 996 (1913); Zabada Jan Anand v. Ram Porkaah, 14 C. W. N. 183 
V. Muhammad Taiab, 152 A. 8 (1892). (1909). 



ORDEE X.LIV. 


Paufer Appeals. 

1. Any person entitled to prefer an appeal, who is unable 
Who may appeal as to pay the fee required for the memorandum 
of appeal, may present an application accom¬ 
panied by a memorandum of appeal, and may be allowed to 
appeal as a pauper, subject, in all matters including the presen¬ 
tation of such application, to the provisions relating to suits by 
paupers, in so far as those provisions are applicable; 

Provided that the Court shall reject the application unless. 
Procedure on appUca- upon a perusal thereof and of the judgment 
tion for admission of and decree appealed from, it sees reason to 
think that the decree is contrary to law or to 
some usage having the force of law, or is otherwise erroneous 
or unjust. 

’ 2. The inquiry into the pauperism of the applicant may 
.... , be made either by the Appellate Court or 

nq n pauper sm. orders of the Appellate Court by 

the Court/rom whose decision the appeal is preferred : 

Provided that, if the applicant was allowed to sue or appeal 
as a pauper in the Court from whose decree the appeal is 
preferred, no further inquiry in respect of his pauperism shall be 
necessary, unless the Appellate Court sees cause to direct such 
inquiry. 

Application.—^In the case of appeals the rule requires two separate docu¬ 
ments to he presented—^an application for leave to appeal as a pauper, and a 
memorandum of appeal. When the Judge disposes of the pauper application 
he does not thereby necessarily dispose of the appeal. There^are two separate 
documents, and in this respect this case difiers from a petition to sue as a pauper, 
which includes both the plaint, the allegations as to pauperism, and the prayer 
to sue as a pauper. In the latter case, when the pauper petition is rej ected under 
0. XX^II. r. 7, the proceedings are at an end, and the Judge has no power 
to allow it to be stamped, as a plaint; r. 16 of that Order providing the course; 
open to the applicant, viz. to institute a suit in the ordinary manner. On the 
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other hand, in proceedings under this rule, when the Judge refuses leave to appeal 
as a pauper, he efiectually deals with the pauper application, but he does not 
necessarily deal with the memorandum of appeal which accompanies it. On his 
rejection of the application, there is nothing to prevent him from treating the 
memorandum as still a memorandum of appeal, if the appellant, on being refused 
leave to appeal as a pauper, desires, with the aid of borrowed funds or the assist¬ 
ance of friends, to continue the appeal. If 0. XXXIII. r. 15 applied to the 
memorandum of appeal, the result would in practice be that the appeal would 
be time barred when the applicatfon was refused. The result is that a Court 
is under no legal obligation to dismiss the appeal if and when it refused leave 
to appeal as a pauper. (1) 

“ Subject, in all matters.”—A petition for leave to appeal as a pauper 
is presented together with a memorandum of appeal. It was held under the 
last Code that the presentation of the application itself was not subject to the 
rules contained in Chapter XXVI. of that Code. But, after an application 
had been presented, all action taken subsequent to such presentation was by 
the terms of the section to be subject to the rules contained in that Chapter. 
Therefore sect. 404 of that^ode. which required, except in certain circumstances, 
that the application should be presented in person, did not apply.(2) In any 
case, if sect. 404 did apply, an appeal presented on behalf of an exempted pauper 
by a vakil retained under an ordinary retainer, and not authorized to sign as 
agent, was considered insufficiently presented,(3) A petition presented by a 
duly authorized agent of an exempted person, though not by an advocate, 
vakil, or attorney, was properly pre8ented.(4) Although the Madras High 
Court hold that the question of the presentation of an appeal was not subject 
to the rules contained in Chapter XXXVI. of the former Code, the same Court 
determined that the question of the right to appeal under the section corre¬ 
sponding with r. 1 of this Order was subject to such rules. Therefore, when 
at the time of the institution of the suit there was subsisting an agreement 
falling within the terms of sect. 407 (d), now (0. XXXIII. r. 5, cl. (c)) no leavo 
to appeal under r. 1 could, it was held, bo given to the plaintiff who, by such 
agreement, had allowed other persons to obtain an interest in the subject-matter 


(J) Bai Ful i>. Dosai Manorbhai, 22 B. 849, 
850, 855-857 (1897), per Farran, C.J. Candy, 
J., decided tbo case on the ground that there 
was sufficient cause lor not presenting the 
appeal within projicr time under a. 5 of the 
Limitation Act. i'\ Bishnath v. Jagamath, 
13 A. 306 (1891), where an application to 
appeal as a pauper was 7<jected, and a regular 
appeal on a proper stamp was subsequently 
presented, but after time it was held not to 
relate back to the time of the application f'n 
formd pauperis. As to extension of time 
when application is rejected, see Jumnabai r. 
Visflondas, 21 B. 076 (1897). 

(2) Mailthi v. Somappa Banta, 26 M. 369 
[1902), dissenting from In re Narisi, 8 M. 604 


(1885), which foil. Bhugobutty Kocr v. 
Gunesh Dutt, 21 W. R. 308 (1874). In Har- 
saran Singh v. Muhammad Baza, 4 A. 61 
(1881), also, the High Court refused, under s. 
622, to interfere with an order rejecting an 
appUoation which was presented by a pleader. 
And Wazir-un-Nissa v. Hahl Baksh, 24 A. 172 
(1901), appears to assume that presentation 
in person is necessary, except in the case of 
persons exempted. In rc Narisi, howoveri 
states several circumstances in favour of 
the rule in the text. 

(3) Bhugobutty Koer t‘. Gunesh Dutt, 28 
W. B. 308 (1874). 

(4) Wazir<un-NiBsa v. Hahi Baksh, 24 A. 
172(1901). 
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of the suit.(l) The amendment now inoludes the presentation of the application, 
and has been made to avoid the conclusion at which the Madias High Court arrived 
in the decision cited. 

After presentation of the petition an inquiry as to pauperism is directed, 
and the application to appeal as a pauper is refused or granted.(2) The applica¬ 
tion must bo presented within thirty days from the date of the decree appealed 
against, and no extension can he allowed under sect. 6 of the Limitation Act.(3) 
The Code of 18S9 directed (4) that the inquiry might be conducted cither by the 
Appellate Court, or by the Court from whose decision the appeal was made 
under the orders of the Appellate Court; provided that if the applicant was 
allowed to sue in forma •pawperis in the Court below no further inquiry was 
necessary unless the Appellate Court should see special cause to direct such 
inquiry, and these provisions have been reproduced in sect. 593 of the last Code 
and r. 2 of this Order. 

The prooeedings-are subject to the provisions mentioned only "in so far 
as those provisions are applicable.” So if the appellant is found to be a pauper, 
and the appeal is admitted, he cannot be called in to give security for oo8t8.(5) 
It would render the s^tion nugatory if the Judg? could say that although 
the applicant was a pauper, and although there was just ground for appealing 
(for such a decision is required by the proviso), a condition shall be imposed 
which, in the case of a pauper, would render it impossible to go on with the 
appeal. The question has already been discussed as to whether this rule is 
subject to 0. XXXIII. r. 3, and a memorandum of appeal to r. 16 of that Order. 

Proviso to r. 1 . —This is mandatory, being a necessary safeguard for the 
benefit of litigants who find themselves opposed by paupers, and the Courts 
should be careful to see that the proviso is satisfied. It is to be noticed that 
the Court must come to its conclusion upon a perusal only of the application, 
the judgment, and decree. This provko is apt to be overlooked, but it would 
provide a safeguard against this if the Judge or Bench admitting a pauper 
appeal were to express and record very briefly the reasons for granting leave, 
so that the Appellate Court may have an assurance that the leave was properly 
given.(6) 

Appeal.—^The Code gives no appeal from an order refusing leave to appeal 
as a pauper.(7) As regards appeal from orders of a single Judge rejecting 

(1) Hanifa Bai V. Kaji Siddick, 30 M. G47 (fi) Nusseorooddeen Biswas v. tJggal 

(1906); B. 0 ., 17 M. L. J. 447. Biswaa, 17 W. R. 88 (1871); diter, however, 

(2) See Bai Pul v. Desai Manorbhai, 22 B. where the application to sue as a pauper is 
849,850 (1897). An application need not bo dismissed: In re Jogendra Deb Roykut, 18 
preceded by a separate formal application for W. R. 102 (1872). 

inquiry into the pauperism of the applicant; (6) Sakubai v. Ganpat Ramkrishna, 28 B. 

Kamod Poory v. Shoo Poory, 1 A. H. C. R. 451 (1904). * 

248 (1889). (7) In one suit, however, the High Court 

(3) Parbati v. Bhola, 12 A. 79, 93 (1889); sent the case back for re-consideration, wBh 

Beohi V. AhsanuUa, 12 A. 461, 465, 488 an expression of their opinion: In re 
(1890)Mahadev ti. Lakshman, 19 B. 48 Moshaollah Khan, 14 W. R. 445 (1870). In 
(1896). Haisuan Singh v. Uuhanunad. B^, 4 A, 

(4) Aot VIH. of 1859, s. 370. See ss. 91 (1881), the High Court refused to interfere 

367-371, ib. ^ under s. 622 of the last Code, 
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an application on the original side of the High Court, it was held that no appeal 
lay from an order of a single Judge of the High Court made under this rule 
rejecting an application for leave to appeal informa,pauperis.(1) These decisions, 
however, proceeded on the ground that the right of appeal given by the Letters 
Patent is subject to the limitations on appeal presented by the Code.(2) It is, 
however, now law, so far as the Calcutta and Madras High Courts are con¬ 
cerned, that the interpretation to be placed on the decision of the Privy Council,(3) 
is that sect. 588 (now 104) of the Code does not touch the right of appeal given 
by the Letters Patent.(4) • 

Respondents.—The Code provides for pauper plaintiffs and appellants, 
but not for pauper defendants and respondents. Objections by a respondent 
to a decree under 0. XLI. r. 22 cannot be filed in forma pauperis. If a pauper 
desires to contest any part of the decree of the Comt of first instance which 
is unfavourable to him, he, should directly appeal a.s a pauper, and, as an appel¬ 
lant, claim the, benefit of this Bection.(5) The opinion has been expressed 
that the omission was unintentional,(6) but, on the other hand, it has been 
said that the reason why no exception is made in favour of a pauper r espondent 
probably was that he alr^dy had the opportunity of directly making an appeal 
without expense for court-fees, and that an inquiry into his pauperism at the 
last stage of the case would involve great delay and inconvenience.(7) The 
omission now must be taken to be intentional, the Legislature considering that 
the exceptional liberty of moving a Court in forma pauperis should not extend 
to objections to appeals. 


(1) In re Rajagopal, 9 M. 447 (1889) j 
Banno Bibi v, Mohdi Husain, 11 A. 375 
(1889). 

(2) As to whether these decisions are de¬ 
fensible on any other ground, see arg. in 
Toolseo Money v, Sudevi Dasac, 20 U. at’ p. 
304 (1899). 

(3) Hurrkh Chunder v. Kali Suudori, 9 (*. 
482; 101. A. 4 (1882). 

(4) Toolsce Money v. Sudevi Dossee, 26 C. 
301 (1899): Chappan v. Moidin Kutti, 22 M. 
68 (1898); Sabhapathi Chetti v. Narayana- 


sami Chetti, 25 M. 5>55 (1901). 

(5) Jfarayana v. Krishna, 8 M. 214 (1884); 
■Brojeshwari Basi v. Guroo Churn, 11 C. 735 
(1885); Rashomonoc Dossee v. Junmojoy 
MuUick, 9 W, R. 366 (1868); Babaji Hari v. 
Rajarain Ballal, 1 B. 76, 79 (1875); as 
regards pauper defendants, boo notes to 
0. XXXIII. r. 1, ante. 

(6) Narayana v. Krishna, euprai at p. 217. 

(7) Babaji Hari v. Rajaram Ballal, supra, 
at p. 79. 



ORDER XLV. 


Affeals to the King in Council, 


n 


1 . 

Decree 


In thia Order, uiJesa there is aomething repugnant 
” H fl ^ aubject or context, tlie expression 

* " ' “ decree ” shall include a final order. 


“ Decree.” “ Final order.”—See as to these terms notes to seels. 1U9- 
111, arUe. * 


2. Whoever desires to appeal to His Majesty in Council 
Application to Court shall apply by petition to the CoMt whose 
wjioso decree complained (Jecrec is complained of. 


“ Shall apply.”—An application for leave to appeal is not an appeal. 

“ To the Court.”—Application for leave to appeal must be made in the 
first instance to the projjer Court in India, i.c. to the Court whose decree is 
complained of, before making any such application before the Judicial Com- 
mittee.(l) 

3. (./) Every petition shall state the grounds of appeal 
Certificate as to value and pray for a certificate either that, as 
oi fitness. regards amount or value and nature, the ease 

fulfils the requirements of section 110, or that it is otherwise a 
fit one for appeal to His Majesty in Council. 

(;^) Upon receipt of such petition, the Court shall direct 
notice to be served on the opposite party to show cause why the 
said certificate should not be granted. 

“ Pray for a certificate.”—A Judge sitting to admit Sppeala from the 
decisions of the High Court on the Appellate side, has, in the majority of cases, 
no independent authority whatsoever. The case has been finally heard and 

(1) Suttees Chunder v. Qunesh Chunder, (1865); s. o., L. K. 1 P. C. 1, 7. As to 
8 M. I. A. 164 {I860); Mutusawany Jaga* appeal from order of District Judge see 
vora V. Vonoataswara, 10 M. I. A. 313^ 320 Saadutmand v. Phul Kuar, 251 A. 146(1898). 
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deteimined by a Division Bencli of the High (fourt, which in theory of law 
is a decision of the High Court. All that a Judge of the High Court can in most 
cases do after that, is to assist the parties in bringing their appeal before the 
Privy Council. Of course, an Act of the Imperial Parliament, or a provision 
of the Letters Patent, issued in pursuance of an Act of Parliament or an order 
issued by His Majesty in Council, might confer upon the High Court, or a Judge 
of that Com't, not only power to admit or reject an apjwal, but might make the 
right to appeal d(^pendent upon that admission or rejection. But if that has 
been done in any ca.sc; whatever, i* is only in the cases in which the High Court 
has power to dedare that the ease is a fit one for apjJeal. The Courts in India 
have no power to admit or allow an appeal unless expressly authorized to do so 
by competent authority.(l) The admission of an appeal to the Privy Council 
is not a matter as to which tlic High Comt has any discretion, provided that the 
requirements of the law are satisfied. All that the High Court has to do is to 
see that the requirements of .sect. 110 arc satisfied. If they are, au appeal 
lies under s<'ct. 109 as a matter of right.. The application for a certificate that 
these requirements are satisfied is merely preliminary and ancillary to the 
admission of the appeal.{^) 

“ Amount or value.”—Sec notes to sect. 110, antr. 

“ Otherwise.”—By sect. 109 and this rule, au appeal may bo granted if 
t lie High Comt certifies that the case is fit for appeal “ otherwise,” i.e. when 
not meeting the conditions of sect. 110. That is clearly intended to meet special 
cases; such, for example, as those in which the point in dispute is not measure- 
able by money, though it may be of great public or private importance. To 
certify that a case is of that kind, though it is left entirely iu the discretion 
of the Court, is a judicial process which cannot be performed without special 
e.xercise of that discretion, evinced by the fitting certificate. In the absence 
of the conditions required by the Code, to give the right of appeal, no certificate 
under this rule can he issued even with the assent of the other party.(3) When 
the matter is under the appealable value, there should be an application under 
this clause before the proper Court in India, for a certificate.(4) 

“Notice ... on the opposite party.”—If a respondent appears on a 
notice served, of an intended application to have a petition of appeal to the 
Privy Council received, but does not object, his costs of that application will not 


A. 270, 272 (1862); note. Jn the matter 
of tho petition of Feda Hosseiu, I 0. 431,444 
(1876); sec sect. 112. 

(2) Thurai Bajah v. Jainilabdeen, 18 M. 
484 (1895). 

(3) Banarsi Prasad o. Kashi Krishna, 
23 A. 227, 231, 232 (1900); s. c., 28 I. A. 
11; Radha Kiishen e. Rai Krishen Chand, 
28 L A. 182,184 (1901); s. c., 23 A. 416; 6 
C.W.N. 089. 

(4) Moti Chand v. Ganga Praaan, 24 A. 
174,170 (1901); s. e., 29 I. A. 40; 8 C. W. 
N. 382 ; 4 Bom. L. R. 159. 


(1) But the King in Council possesses by 
virtue of tlio Royal Prerogative, a clear 
appellate jmisdiitton over the judgment of 
all Courts of Justice established in any of 
the British dominions beyond the seas, and 
it has been repeatedly held that, notwith¬ 
standing the Statutes which prescribe the 
time and mode of appicaling, and the limits 
in point of amount, tho power of tho King in 
Council to entertain petitions for leave to 
appeal, whore the conditions imposed by the 
Statute have pot been complied with, remains 
in full force : Salik Ram v. Azim AU, 8 M. I. 
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be allowed.(l) If after the filing of petition of appeal to the Privy Council and 
after the draft of the notice, to be served on the opposite party, has been sent 
to the petitioner’s attorney for his approval, no steps have been taken to prosecute 
the appeal, with the result that no notice was served on the opposite party 
under this rule, the opposite party may apply to have the petition of appeal 
struck off the file for want of prosecution, and such an application will be granted 
for the reason that as no formal notice of abandonment of the appeal has been 
given, the Registrar may be called upon at any time to issue the notice upon the 
opposite paTty.(2) 


4, For tJie purposes oj the pecuniary variation, suits involving 
. substantially the same questions for determina- 

onso idation of smts. ^ decided by the same judgment may be 

consolidated: but suits decided by separate judgments shall not 
be consolidated, notwithstanding that they involve substantially the 
same questions for determi/nation. 


Consolidation.—Where several suits (the amount involved in each suit 
was under lls.10,000, but the aggregate amount claimed exceeded that amount) 
wer(' brought, by the same plaintiff against the same defendants in respect of 
the same property and involving the same question of law, and one judgment 
and decree was pronounced in all the suits by the first Couri,, and the Lower 
Appellate Court pronounced a judgment and deeiec in the fii'st suit and appeal 
only, stating that the decree of the first suit governed the four other suits on 
appeal; leave to appeal to the Privy Council in these suits was granted by the 
Privy Council upon the undertaking that the parties consented to abide by the 
decision of the Privy Council in the first appeal, as governing the appeals in 
other cases. (3) Where several suits involving the same issue were filed b}' 
different plaintiffs against the same defendants, and where the Lower Court 
ordered, with the consent of all partie.s, that all legal erndence to be taken in 
one action should be evidence in the several other actions, and the decision 
■in one case governed other cases and the appealable value in each case was 
below Rs.10,000, but the aggregate value of the suits was above that amount, 
leave to appeal was granted on the ground that the appealable value involved 
indirectly in the claim was above Rs.10,000. (4) Leave was granted on the 
above-mentioned ground in the following cases : where three different plaintiffs 
claiming through the same original title to be the owners of a certain Mahal, 
sued the same defendant in separate suits for possession and for the mesne 
profits of their respective shares (each suit being for less than Rs.10,000, but 
the aggregate value of the three suits amounted to more than that amount), 
and the defence raised was the same in all those, cases and tho^ases were heard 


(1) Prawtikissenv. Muttyaoondery, Fulton, 
400 (1841). 

(•2) MoOrajoe Poonja e. Visraujeo, 12 C. 
658 (1886) 

(3) Gopal Lai Thakoor v. Tcluk Chuuder 


Rui, 7 A1.1, A. 648, 649, 660 (1860). 

(4) Kokliim v. Snadden, L. R. 2 p. C. 60, 
63, 64 (1868); soc also Ajnas Koocr v. 
Lutoefa, 18 W. B. 21 (1872); Ryjnath v. 
Graham, 11 C. 740, 746 (1886). 
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together, and the decree in one applying in principle to the other two suits,(1) 
as also where A and B purchased the same properties deriving title from different 
persons. The value of the properties with mesne profits was over Es.10,000. 
B granted two patni leases of the properties to different persons; A was, there¬ 
fore, obliged to bring two suits for the recovery of the properties, and the value 
of the subject-matter in each suit was less than Rs.l0,000.(2) But where 
there were distinct causes, separate judgments given in each suit and the suits 
were not consolidated in Courts ^elow, but were all along treated as separate 
and distinct actions, such suits, it was held, could not be consolidated for the- 
purpose of appeal to the Privy Council.(3) These principles have been embodied 
in this rule, which is new. And it has been held under it that where the funda¬ 
mental question is common to all the suits, and the cases arc tried together 
and decided by the same judgment, the suits will be consolidated for purposes 
of pecuniary valuation, even though a substantial question of law arises in some 
of the suits and not in othors.(4) 

When an application for leave to appeal to the Privy Council is made in 
more than one suit which have not been consolidated, though the points to be 
decided are the same in aB of them, it must be shown that in each of the suits the 
amount or value of the matter in dispute in appeal to His Majesty in Council is 
Rs.10,000 or upwards.(5) But in a recent case a large number of suits for 
recovery of possession of distinct parcels of land wore tried together, dealt with 
in one judgment, and were decreed in favour of the plaintiffs; of these some 
were for sums over Es.10,000, and leave to appeal was Ranted; of the remaining 
cases, each taken separately,- the value was below Es.10,000, yet if taken 
collectively the aggregate reached that amount, and all the oases were dependent 
on the same judgment; leave to appeal was granted in the suits where the value 
of the subject of each suit was below Es.l0,000.(6) 

5. In the event of any dispute arising between the parties as 

Remission of dispute to the amount Of Value of the subject-matter of 
to Couft of first instance, ijig suit in the Couft of first instance, or as to 
the amount or value of the subject-matter in dispute on appeal to 
His Majesty in Council, the Court to which a petition for a certifi¬ 
cate is made under rule 2 may, if it thinks fit, refer such dispute 
for report to the Court of first instance, which last-mentioned Court 
shall proceed to determine such amount or value and shall return 
its report together with the evidence to the Court by which the 
reference was made. 

Inquiry as to value.—Whore there has been a contest as to the true value 
of the matter in dispute, it has hitherto been the invariable practice to ascertain 

(1) Ashanulla v. Karoonamoyi, 4 C. L. R. W. R. 34 {P. C.). 

125,127 (1879). (4) Banga v. Jagat, 13 C. L. J. 503 (1910). 

(2) Joogul Kiahoro t*. Jotindra Mohun, (6) Royal Inauranco Coy. i’. Akhoy 

8 0.210 (1882). CkjoinarBatt, 6 C. W. N. 41 

(3) Moofti Molmmmud UbdoollaK i\ Mooti (6) Deonarain v. WingU, 34 0. 400, 

Chanel, 1 M. 1. A. 363, 366 (1837); a. o., 6 402 (1907). 
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by evidence and inquiry wiat the true value 18.(1) The present rule now gives 
legislative sanction to this practice. 

6 , Where such certificate is refused, the petition shall be 

Effect of refusal of dismissed, 
certifleate. 

“ Refused.”—The High Court, in refusing a certificate for leave to appeal 
to His Majesty in Council, should state their reasons for refusing it.(2) 

Restoratioii.'—^Aftcr an appeal has been dismissed for default or for any 
reason removed horn the file, the High Courts have power to restore an appeal. (3) 
It may bring an appeal on to the file after it has struck it of! the file on the 
application of the appellant himself.(4) 

7. (!) Where the certificate is granted, the applicant shall, 
Security and deposit within six months from the date of the decree 

required on grant of complained of, Or within six weeks from the 
certificate. grant of the'certificate, whichevei- 

i,s the later date,— 

(a) furnish security for the costs of the respondent, and 

(h) deposit the amount required to defray the expense of 
translating, transcribing, indexing and transmitting 
to Ilis Majesty in Council a correct copy of the whole 
record of the suit, except— 

(1) formal documents directed to be excluded by any 

order of His Majesty in Cbiincil in force for the 
time being; 

(2) papers which the parties agree to exclude ; - 

(3) accounts, or portions of accounts, which the officer 

empowered by the Court for that purpose considers 
unnecessary, and which the parties have not 
specifically asked to be included ; and 

(4) such other documents as the High Court may direct 

to be excluded. 

(,i^) Where the applicant prefers to print in India the copy 
of the record, except as aforesaid, he shall also, within the time 
mentioned in sub-rule (1), deposit the amount required to defray 
the expense of printing such copy. 

“ Certificate is granted.”—^As to the functions of a Oburt granting a 
certificate, see notes to r. 3, ante. The certificate under r. 7 may be given by a 


(1) Amrifca Nath v. Abhoy Cliaran, 0 C. W. (3) la the matter of the petition of Radlia 

N. 370, 37,1 (1905). Benode Misser, B. L, R. Sup. vol. 730 (lfi67); 

(2) Vonganat Swaroopathil t>. Chorajsen- b. c., 7 W. R. 631. 

nath, 29 M. 104 (190(1); b. e., 10 0. W. N. (4) ShankarBakah v. HardenBakah, IOC. 
545; 4 C. L. J. 306. .397,40.3; B. c., 181. A. 71, 73. 
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single Judge called the “Judge of the Privy Council Appeal Department,” (1) 
and there ia no appeal from the order of such a Judge,(2) or it may be given 
by a Bench consisting of more than one Judge heating the applications for 
leave to appeal to the Privy Council, The certificate and not the order,for 
the certificate is the document which their Lordships arc bound to consider 
and act upon; and unless the certificate upon which the leave to appeal is 
based is in such a form as to justify the leave, their Lordships will hold that 
leave has not been properly given. Thus where the order for the certificate 
wa.s “ Let certificate issue, that tfic case is fit one for appeal to Her Majesty 
in Council,” but the certificate stated “ The Court, having had before it an 
application for leave to appeal to Her Imperial Majesty the Queen in Her Privy 
Council presented on behalf of the appellant aforesaid, it is certified that though 
the valuation of the case is below Rs.10,000, yet as regards the value and nature 
of the case it fulfils the requirements of sect. 696 (Act XIV. of 1882),” held 
that the leave was gi'antcd without jurisdiction. Valuation is an essential 
part of the requirements under that section, and when the valuation of the case 
is below the amount mentioned in that section, leave cannot be. granted under 
that section. An erroneous eertificate. to the effect that the case fulfils the 
requirements of sect. 110 is ineffectual even if assented to by the respondent. 
In cases below Rs.10,000, there must be a special cf'.rtificate th<at the rase is 
“ otherwise! ” fit for appeal (3) under sect. 109 (c) and r. 3. Where in the petition 
for leave to appeal the prayer was that a certificate might be granted that, as 
regards value and nature, the case fulfilled the requirements of sect. 596 (now 
sect. 110), but the order on it was “ Lot a certificate be granted that this is a 
fit case for appeal to His Majesty in Council, and let the usual notices be issued,” 
hold by the Privy Council that the leave was given pursuant to sect. 596 (c) 
(now sect. 109 (c)) and the latter alternative of sect. 600 (now r. 3), and was 
properly given.(4) When the petition for leave stated “ the appeal involved 
some substantial questions of law and the case fulfilled the requirements of 
scot. 596, and was a fit case for appeal to His Majesty in Council,” and the 
order was “ wc think on the whole that this is a case in which a certificate for 
leave to appeal to His Majesty in Council ought to be granted,” held that the 
certificate was properly givcn.(6) But where the certificate was “certified 
that the above, case fulfils the requirements of sect. 596 (now sect. 110) as regards 
value and nature inasmuch as the value of the subject-matter of the suit in the 
Court of first instance was upwards of Rs.10,000 and the value of the. matter 
in dispute on appeal to His Maje,sty’s Privy Council also exceeds that amount. 


(1) Amirunnessii r. Behary Lall, 26 W. R. 
629 (1876); Tara Cliand f. Radlia Jeebun, 
21 W. R. 148 (1875); Hnrrish v. Kali 
Sundari, 9 C. 482, 493 (1882). 

(2) Lutf All Khan e. Aegar Riza, 17 C. 
466, 468 (1890); Kishen Pershad v, Tiluck- 
dhari, 18 C. 182, 186 (1890); AmirunneiBa 
V. Behary Ml, supra ; Tara Chand v. Radha 
Jeebun, supra; Manley ti. Patterson, 9 C. 
L. R. 166(1881); a. c,, 7 C. 339. 

(3) Radha Krishna v. Rai Krishna Chand, 


281. A. 182, 184(1901); s. c., 23 A. 416; 6 
C. W. N. 689; cf. Moti Chand v. Ganga 
Parahad, 29 I. A. 40, 42 (1901); a. c„ 24 A. 
174; 6 C. W. N. 362 ; Webb v. Maephoraon, 
30 I. A. 238 (1903); a. c., 31 C. 67 ; Ainar 
' Chand ». Soshi, 31 C. 306, 310 (1903). 

(4) Webb e. Maephoraon, 31 C. 67 (1903); 
a. c., .30 I. A. 238. 

(6) Amar Chand v. Soshi Bhuaan, 31 C. 
306, 310 (1903). 
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and as the. decree appealed from does not affirm the Court immediately below,” 
and the Privy Council held that the decree appealed from did affirm the Court 
immediately below, and as the certificate did not state that the appeal involved 
a substantial question of law, their Lordships advised the dismissal of the appeal, 
but the report was withheld for three months to enable the appellant to produce 
a certificate that the appeal involved a substantial question of law.(l) Where 
the order allowing leave to appeal stated “ There seems to be a point of law, 
which, however, does not appear to have been argued here,” it was held by the 
Privy Council that the leave was granted contrary to the provisions of the 
Code.(2) 

The Calcutta High Court has tn-ated the rule as applicable to cases where 
special leave has been granted by the Privy Conncil.(3) 

Date of the decree.—It has been held that within the meaning of this 
rule, the date of the decree is the date on which it is pronounced, not that on 
which it is aigned.{4) 

“ Furnish security.”—^Dnder r. 7 the party to whom a certificate has been 
granted is bound to furnish security within .six wcejfs from the date of such 
certificate. If he fails to do so, and also fails to satisfy the Judge in the Privy 
Council Department that there were sufficient reasons for extending the time in 
his favour, then it cannot be declared that the appeal has been admitted under 
r. 8, and the application for leave to appeal to the Privy Council will be struck 
off the file.(5) A Hindu widow’s interest in her husband’s property should, it 
was held, not be taken as security for the purposes montioned.(6) Notwith¬ 
standing the admission of the appeal under r. 8, a surety is not precluded 
from disputing the validity of the security bond in execution proceedings.(7) 
As to-revocation of and power to order further s(!curity, see rr. 9-11, post, and 
as to increase of security, r. 14, 

Deposit of amount of estimate—The petitioner for leave to appeal 
has no right, after getting the estimate from the officer of the Court, to change 
it from an estimate for translating, printing and transmitting, to an estimate 
for translating, transcribing and transmitting. If he is dissatisfied with the 
estimate he can apply to the officer to have the estimate amended, or, failing 
that, he may apply to the Court to direct it to be amended, he has no right to 
amend the estimate himself, still less has he any right to amend the estimate in 
the way in which he thinks fit to amend it. If he does not deposit the amount 
mentioned in the estimate of costa by the officer of the Court within the 
prescribed time, his application for leave will be stayed.{8) As to refund of amount 
deposited, see r. 12, post. 

(1) Tosaddnq Rasul v, Manik Chanil, 30 420(1909); cf. 0. 20. r. J. 

I. A. 3S, 40 (1902); a c., 26 A. 109.. (6) Kishen Perehad ». TfluokOhari, 18 C. 

(2) Karuppanan v. Srinivas, 0 C. W. N. 182, 186 (1890). 

241 (1901): 8. c., 26 M. 216; 4 Bnm. L. B. ' (6) Pliool Kocr ». Da-beo Pershail, 12 W, 

248. B. 187 (1869). 

(3) Boy Jotindra Nath Ohowdhury w. (7) Giriudra Noth v. Bojoy Gopal, ,20 C. 

Rai Prasanna Kumar, 11 0. W. N. 1104 246,249(1898); b. o., 3 C, W. N. 84. 

(1907). (8) In the matter of Gout Burn Dass, 19 

(4) Harenrba v. Hari Dasi, 14 C. W. N. W. B. 305, 300 (1876). 
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Extension of time.—The High Court may extend the time allowed for 
giving the security and making the deposit required as the words in the section 
relating to the giving of security are directory only, but not to be departed 
from without cogent Teason.{l) The “cogent reasons” referred to by the 
Privy Council must be such, according to the decisions of the Madi as High 
Court, as would lead the Court to believe that the party was diligent in due 
time to be prepared to lodge the deposit within the limited period, and that 
he was prevented from making h^ deposit, not owing to absence, or difficulty 
of getting funds, but owing to some oireumstances accidental or otherwise over 
which he had no control, or owing to mistake which the Comt would consider 
not unreasonable or caused by negligence. Best, J., considered that absence of 
funds or difficulty in raising the same, if true, was a very cogent reason for 
granting an application for extending the time, but that the decisions cited 
bound him.(2) 

8 . ^N}lefte such security has been furnished and deposit [«. 

Admission of appeal Oiade to the satisfaction of the Court, the 
and procedure thereon. Court shall— 

(a) declare the appeal admitted, 

(b) give notice thereof to the respondent, 

(c) transmit to His Majesty in Council under the seal of 

the Court, a correct copy of the said record, except 
as aforesaid, and 

{d) give to either party one or more authenticated copies 
of any of the papers in the suit on his applying 
therefor and paying the reasonable expenses incurred 
in preparing them. 

“ Declare the appeal admitted.”—^Until a petition of appeal has been 
admitted and allowed, a party has no right of appeal, and if the petition is 
allowed to remain on the file of the Court, and is not prosecuted within a reason¬ 
able time, the opposite party can apply to have the petition struck off the file, 
and the Court may order its removal,(3) 

“ Correct copy of the said record.”—After the appeal has been allowed 
and transcript of the list of the documents to be used in the appeal sent to the 
Privy Council, an application for a certificate by the High Court that the note 
of the Bench clerk made on two exhibits during the hearing of the appeal and 
which was printed in the paper book, had a particular limited meaning only, 


(1) Burjoro «, Bliagana, 11 I. A. 7, 10 M. 381,395,396 (1890). 

(1883) i s. c., 10 C. 557; Fazul-un Nissa v. (3) Qobardhan v. Mano Bibi, 5 B. L. B, 
Mnlo, 6 A. 250 (1884); Boy Jotindra Nath 70 (1870); Thakoor Kapil Nath v. The 
V. Bai Frasanna Kumar, 11 C. W. N. 1104 Government, 1 C, 142 (1876); Moorajec v. 
(1907). See also Damodar v. Ookul Chand, Viaranjee, 12 C. 668 (1886); Aghore Nath v. 
7 A. 79,93 (1884). Damodar Dae, 2 C. W. N. xlvii, (1897). 

(2) Bangaaayi v. Mahalakahmamma, 14 



1338 THE CODE OP cmi. PROCEDURE. Z®®’' 

0. 4S, IT. 9,10. 

could not, it was held, be made before the High Court, but the Judicial Com¬ 
mittee might deal with the question when the whole case was before them.(l) 
For the rule as to transmission of evidence and other documents, see clause 
42 of the Charter. The Charters of the High Courts expressly require that 
the reasons of their decisions should be recorded by the Judges and trans¬ 
mitted for the information of the Privy Council with the recoTds.(2) All costs 
and expenses unnecessarily occasioned by the inclusion in the transcript sent 
from India of matters improperly introduced therein will be disallowed.(3) 
All petitions and applications connected with appeals to His Majesty in Council 
excejit Mooktarnamas should be drawn up in the English language. Security 
bonds are not made a part of the proceedings transmitted to England, and so 
need not bn drawn up in that language.(4) Where an appeal to the Privy 
Council has been admitted against a regular decree made in appeal, such pro¬ 
ceedings as applications for review of the judgment and the order of the Court 
should not form part of the transcript, and should not be .sent to England with 
the record of the original appeal to the Privy Council.(5) Nor will 
the appellant be allowed to refer to or read as evidence in the appeal to the 
Privy Council Cie documents tendered to the Court fen the application for the 
review of judgment as the order refusing such appilieation has not been appealed 
from.(fi) Where the Court of first imtanoc framed and decided several issues, 
and the High Court on appeal confined their decision to the questions which 
in their opinion governed the case, leaving other issues undecided as not affecting - 
the result of the suit, only so much of the. original records as properly bore upon 
and might be natural for the decisions of the questions of law, decided by the 
High Court and the subject of the appeal, should, it was held, be printed and 
transmitted.!/) 

9. At any time before the admission of the appeal, the 
Revocation of accept- Court may, upon cause shown, revoke the 

once of so«urity. acceptance of any such security, and make 

further directions thereon. 

10 . Where at any time after the admission of an appeal 
Power to order further hut before the transmission of the copy of the 

security or payment. record, except as aforesaid, to His Majesty in 
Council, such security appears inadequate, 

(1) Raton Koer v. Chotay Narain, 21 0. M. I. A. 1, 7 (1841-42); Enayet Hossein 

470 (1894). V. Rowshan Jehan, 10 W. R. (P. B.) 1, 4 

(2) Katolie Kaleyana v. Kachivijaya, 12 (1868); Fukhoerooddeen Mahomed v. Nuj- 

M. I, A. 495,602 (1869); Enayet Hossein ». moonissa, 11 W. R. 145,(1869); in this 
Rowshan Johan, 10 W. R. (P. B.) 1,4 (1868). decision a case is cited in which such pro- 

(3) Tarakant v. Puddomoney, 10 M. I. A. ceedings were sent for by the Privy Council 

470,489 (1866); .s, e., 6 W. R. P. C. 63. under the special circumstances of that case. 

(4) Meer Mahomed Tukeo v. Luehmeeput, (6) Shiekh Imdad Ali v. Kootby Begum, 

7 W. R. 291, 292 (1887). For rule as to t«pra. 

transmission of copies of evidence and other (7) Venkata Surya Mahipati v. Court of 
dooumonte, see cl. 42 of the charter. Wards, 261. A. 194 (1897); s. o., 20 M. 396. 

(6) Shiekh Imdad Ali v, Kootby Begum, 
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or further payment is required for the purpose of 
translating, transcribing, piinting, indexing or transmitting the 
copy of the record, except as aforesaid, 

the Court may order tlie appellant to furnish, within a time 
to be fixed by the Court, other and sufficient security, or to 
make, within like time, the required payment. 

11 . Where the appellant fails to comply with such order, [s. 606.1 
Effect of failure to <he proceedings shall be stayed, 

comply with order. f,]ic appeal shall not proceed without 

an order in this behalf of His Majesty in Council, 

, and in the meantime execution of the decree appealed from 
shall not be stayed. 

12 . When the copy of the record, except as aforesaid, [s. 607.] 
Refund of baiance has been transmitted to His Majesty in 

(Council, the appellant may obtain a refund 
of the balance (if any) of the amount which he has deposited 
under rule 7. 

Security and deposit.^—See notes to r. 7, ante. 

13 . (./) Notwithstanding the grant of a certificate for the. fs. 608.] 
Powers of Court pend- admission of any appeal, the decree appealed 

ing appeal. shall be unconditionally executed, unless 

the Court otherwise directs. 

(J) The ('ourt may, if it thinks fit, on special cause shown 
by any party interested iji the suit, or otherwise appearing to 
the Court,— 

(а) impound any moveable property in dispute or any part 

thereof, or 

(б) allow the decree appealed from to be executed, taking 

such security from the respondent as the Court 
thinks fit for the due performance of any order 
which His Maje^sty in Council may make on the 
ap])eal, or 

(c) stay the execution of the decree appealed from, taking 

such security from the appellant as the Court thinks 
fit for the due performance of the decree appealed 
from, or of any order which His Majesty in Council 
may make on the appeal, or 

(d) place any party seelnng the assistance of the Court 

under such conditions or give such other direction 
respecting thc_ subject-matter of the appeal, as it 
thinks fit, 6?/ the appointment of a Receiver or otherwise. 
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“ The grant of a certificate.”—^It was evident from the express terms 
of sect. 608 of the last Code that the intention of the Legislature was to confer 
on the High Court the powers therein indicated only in the event of the appeal 
having been already admitted. The Calcutta High Court accordingly uniformly 
refused to grant any application under that section before an appeal 
was finally admitted.{l) But the Bombay High Court held that it could order 
stay of execution of its decree when only the necessary petition for admission 
had been presented, but that petition had not come before the Court and the 
appeal had not been declared admitted.(2) Under the section as it now 
stands, the application may be made before the appeal is finally admitted 
under r. 8. It was formerly doubted whether the High Court could act 
under this rule where the appeal had not been certified by itstdf, but special 
leave had been granted by the Privy Council.(3) But it has now been held by 
the Privy Council that the High Court has power to stay execution in sucli a 
oase.{4) The Calcutta High Court has held that it has no power to stay pro¬ 
ceedings in a suit following a preliminary decree for partition against which 
it has granted leave to appeal to the Privy Council, and that the latter alone 
can do so since it has seisin of the appeal.(S) » 

Preservation of property pending appeal.—The principle which 
underlies all orders for the preservation of property pending litigation is that 
the successful party in the litigation—that is, the ultimately successful party— 
is to reap the fruits of that litigation and not obtain merely a barren Buccess.(6) 
Property may be thus preserved, either by taking possession of it when 
moveable, under clause (a), taking security for its restitution under clause (b), 
by stay of execution under clause (c), or by making such other order as may 
bo necessary (and as to this the Court is given a complete discretion) under 
clause (d). 

“ Taking such security,” clause (6).—The object of security being taken 
from the holder of a decree from which an appeal has been preferred to the 
Privy Council, is to indemnify the appellant lor any loss he may suffer owing 
to the execution being taken out by the decree-holder during the pendency 
'of the appeal in the Privy Council. It is therefore only on the execution of 
the decree that the surety becomes liable. If the decree-holder, after applying 
for execution of the decree, does not take any further steps for execution, and 
the decree remains unexecuted, the terms of the security bond falls to the ground, 
and the surety cannot in any way be made liable for costs or anything else 


(1) Jarao Kumari v, Gopi Chand, 5 C. W. 
N. 562 (1900). Sao Burra Lall v. Court of 
Wards, 16 W. B. 289 (1871), per Paul, .T. 

(2) Dame Janbai t>. Sab Mahomed, 10 B. 
10 (1894). 

(3) Mohesb v. Satrughan, 261. A. 281,283 
(1899). 

(4) Nityamoni v. Madhuaiidan, P. C. 38 I; 
A. 74 (1911); of. 38 C. 336 (1911); end see 
Nanda Kisbore Singh v. Ram Golam Sahu, 
40 C. 955 (1912); inherent power to stay 


execution in view of an application for 
special leave to appeal to the Privy Council. 

(5) Lalitessur V. BhabMsur, 13 C. W. N. 
690 (1909). 

(6) Mt. Brij Coomareo v. Barorick Das, 6 
C W. N. 781 (1901), and the oases there cited 
in argument. The Privy Council cases cited 
at p. 789 show that the principles laid down 
in the English decisions as to stay and 
security have their approval. 
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awarded by the High Court.(l) The Court may require security although 
possession of the property in dispute has been already obtained without the 
giving of secuiity.(2) Security to the extent of the whole sum decreed need 
not always be taken from the decree-holder. When security is taken for less 
than the full amount decreed, the decree-holder should be restrained from issuing 
process of execution with a view to realizing any sum in excess of the amount 
for which security is given.(3) The ordinary practice is that calculation is 
made for an amount sufficient to meet the mesne profits which are to go to the 
hands of the decree-holder from the date of his obtaining possession to the 
probable date of the eventual execution of the decree of the Ihrivy Council, 
That period is generally taken to be three years. (4) A Hindu widow’s interest 
in her husband’s estate has been refused as such Becurity.(5) Judges, in report¬ 
ing upon the secmitics, should state particulars of the documents which have 
been produced and proved before them, and upon which the title of the surety 
appears to be made out, but they need not transmit to the High Court the 
documents produced before them.(G) The High Court, under whose directions 
security has been taken, can release,a surety; a District Judge has no right 
to do 80.(7) A judgmenj-debtor, pending an appeal to the Privy Council, 
having been ordered by the High Court to furnish security within two months, 
put in a petition in the District Court on the last day allowed by the order, 
tendering a dur palni mchal a.H security; and on the following day gave an 
uiuegistered security bond, which was rejected by the Judge on the grounds 
that the bond was unregistered and “ there being no guarantee that the projKrty 
pledged will turn out available.” Held that the bond offered as security was 
not required to be registered until the security had been accepted; and before 
rejecting it the Judge should direct an investigation into the sufficiency or 
otherwise of the property tendered.(8) In the case cited it was held that the 
provisions of the Contract Act relating to revocation of a smety were inapplicable 
to a person who had stood as a surety under this rule, because there was no 
personal guarantee given by him.(9) 

Stay of execution, clause (c).—See ante, “ Preservation 0 /property pend¬ 
ing appeal.” After the admission of an appeal to the Privy Council, with leave 
granted by a High Court, application for stay of execution of a decree pending 
an appeal to His Majesty in Council ought always to bo made, in the first instance 
at any rate, to the Court in India, which has ample power to deal with the 
matter according to the circumstances of the particular case, and has know¬ 
ledge of details which the Privy Council cannot possess on an interlocutory 


(1) Nuffer Ohm'tier v. Soorendro Nat h 
Roy, UW. R. 410,111 (1870). 

(2) Hukum Chand Haid v. Kamalanand 
Singh, 3 C. L. J. 67, 73, 77-79 (1906); and 
cases there cited, including Jaiiut-ooI-Bcgum 
V. Hosseinee Begum, 10 Moo. I. A. 196, 202 
(1865). 

(3) Molka V. Sumput, 6 W. R. Misc. 62 
(1866). 

(4) Anieeroonissa v. Dunne, 14 W. R. 361 
(1870). 


(5) Phool Kocr v. Dahee Pershad, 12 W. R. 
187 (1869); boo also Indar Kuar v. Lalta 
Prasad, 4 A. 532 (1882), at p. 642. 

(6) In the matter of Ameoroonnissa, 14 W. 
R. 94 (1870). 

(7) Abedoonissa Khatoon v. Ameeroonissa 
Khatoon, 17 W. R. 464 (1872). 

(8) Donno v. Ameeroonissa Khatoon, 13 
W. B. 41 (1870). 

(9) Narayanan v. Arunaohellam, 19 M. 
140,143 (1896). 
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application. Where, on an application, the High Ooui’t made an order “ that 
execntion be stayed for three months from this date so as to give the defendants 
an opportunity to apply to the Privy Coimeil for stay of execution,” the Judicial 
Committee held that the application should have been made to the Court in 
India, but acting upon the suggestion of the High Court, their Lordships recom¬ 
mended stay of execution on tcrms.(l) The Privy Council stated that they 
could not stay execution, but where special leave wa.s given they have 
advised it.(2) But where, after the declaration that an appeal has been 
admitted, an application for stay of execution was rejected (the Judges 
hearing the application differing in their opinion, and the adverse judg¬ 
ment of the Senior Judge prevailing) on a petition for special leave to 
appeal, the Judicial Committee, being of opinion that as the two judges in 
the High Court had differed in opinion, the discretion of the High Court had 
not in fact been exercised, made an order for stay of execution. (3) And where 
the High Court refused to make an order for want of jurisdiction in an apjK-al 
not certified by itself, the Judicial Committee advised the giant of an order of 
stay.(4) The under-mentioned ease dealt with the procedure to be followed, 
where there was an order of Coiut to stay the execution of a decree obtained 
by a party who had appealed to the Privy Council from another decree against 
himself, if the holder of the decree which was appealed against attempted to 
execute it.(5) Where, a judgment-debtor who has appealed to the Privy Council 
obtained a rule nisi from the High Court suspending execution until security 
was given, which was subsequently made absolute, it was held not to operate 
against the decree-holder in the matter of time, limitation not running against 
him until the result of the appal was known, or the rule otherwise fell to the 
gtound.(6) An application for staying execution for costs pending an aiipal 
is not granted as a matter of course unless evidence be adduced to show that 
the respondent to the appeal will be unable to repay the amount levied by 
execution ; if the appellant be successful, such an application is in England not 
grantcd.(7) 

“Such other direction,” clause (d ).—The words “ ly the appointment 
of a receiver or ollmwise'’ have been added, thus authorizing the High Courts 
in India to grant such relief when necessary. This provision as well as the 
others would appear to apply to appals certified by the High Court itself, 
when a certificate was refused, but speial leave was granted by the Judicial 
Committee. The latter said that it was impracticable that they should directly 
interfere to continue the manager or to appoint a receiver, “ Interference has 
been effected in cases where the Courts in India had jurisdiction over the subject- 
matter, and an intimation to them would be effective; or where, the appllant 


(1) Vasudeva Modeliar v. Shadagopa, 20 
M. 379 (1006); s. c., 4 C. L. J. 101; 10 C. 
W. N. 945. 

(2) Maharani Inder Kumari v. Maharani 
Jaipal Kumari, 14 I. A. 1 j B. c,, 14 C. 290, 
296 (1886); and eoe Nityamoui v. Mad- 
liusudan, P. C., 381. A. 74 (1911). 

(3) Chutraput Singh v. Dwarka Nath 
Ghosh, 21 I. A. 170 ; s, c., 22 0. 1 (1804). 


(4) Mohesh Chandra ti. Satrughan Dlial, 
261. A. 281, 283 (1809) ;«tind nee Nityamoni 
V. Madhusudan, P. C., 38 I. A. 74 (1011). 

(6) Dwarkanath v. Wooma Soonduree, 
14 W. R. 329 (1870). 

(6) Ounosh Dutt Singh e. Mungree Ram 
Cliowdhry, 19 W. R. 186 (1873). 

(7) Barker v, Lavery 11886), 14 Q. B. D. 
769. 
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being in possession, a stay of proceedings would keep tbe position of things 
intact.” Where the High Court had no jurisdiction it could not be directed 
to act, but their Lordships ordered a stay of procerdings.(1) The High Court 
can, it would seem, make an order for restitution under this clause as to that 
part of the decree which has been cxccuted.(2) 

14. (/) Where at any time during the pendency of the Is. 609.j 
Increase ot security appeal the security furnished by either party 

found inadequate. appears "inadequate, the Coiut may, on the 

application of the other party, require further security. 

(ri) In default of such further security being furnished as 
req uired by the Court,— 

(a) if the original security was furnished by the appellant, 
the C'oui't may, on tbe applicatiojt of the respoii- 
dent, execute, the decree appealed from as if the 
appellant had furnished no such secuiity ; 

{h] if the original security was furnished by the respondent, 
the Court shall, so far as may be practicable, stay 
the further execution of the decree, and restore the 
pai'ties to the position in which they respectively 
were when the security which appears inadec[uate 
was furnished, or give such direction respecting the 
subject-matter of the appeal as it thinks fit. 

15. (i) Whoever desires to obtain execution of any order [s. 6io.| 
Procedure to enforce of Majesty in Council shall apply by 

orders ot King in Council, petition, accompanied by a certified copy of 
the decree passed or order made in appeal and sought to be 
executed, to the Court from which the appeal to His Majesty 
was preferred. 

(.it) Such Court shall transmit the order of His Majesty m 
Council to the Coiut which passed the first deeree appealed from, 
or to such other Court as His Majesty in Council by such order 
may direct, and shall (upon the application of either party) 
give such directions as may be required for the execution, of 
the same; and the Court to which the said order is so trans¬ 
mitted shall execute it accordingly, in the manner and according 
to the provisions applicable to the execution of its original decrees. 

(.)') When any monies expressed to be payable in British 
currency are payable in India under such order, the amount so 


(1) Moheah v, Satruglmn, 27 C. 1, 4 ; a. o., are wider thau tlioae of the Hegulation of 

201. A. 281; 4 U. W. N. 34 (1869). 1797, as to whiuh, seo Rajkissen v. Baroda 

(2) AahanuUa r. Karoonamoyi, 4 C. L. K. Da boo, 6 W. R. Miso. Ill (18H6). 
i25, 129 (1879). Tho proviaiona of thia rule 
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payable shall be estimated according to the rate of exchange for 
the time being fixed at the date of the making of the order 
by the Secretary of State for India in Council with the concur¬ 
rence of the Lords Commissioners of His Majesty’s Treasury for 
the adjustment of financial transactions between the Imperial 
and the Indian Governments. 


“ Shall apply by petition.”—The practice with respect to tlic decrees 
of His Majesty in Council is as follows: The original decree is given to the 
successful party, or to one of the successful parties, to the appeal. That is 
brought to India, and it is the duty of the person to whom it is given to file 
that original decree in the High Coiu't from the decision of which the appeal 
was preferred, and that being done, the proper officer of that High Coui't will 
he able to give a certified copy, or the Kegistrar of the Judicial Committee 
will ba able to do the same. In this case it was also held that where the party, 
having the original decree, neglects to file it, a copy, though not certified, may 
be properly admitted in evidence.(l) The party then applies by petition accom¬ 
panied by the certified copy. 

“ Certified copy.”—A mere copy of the printed judgment is not sufti- 
cieut.(a) The provision cannot be construed as restricting the only possible 
evidence to the certified copy, but as directory words with the object of 
eusuring that proper information upon the subject of any order in Council 
should bo supplied to the. Court in India. Sec last paragraph. 

“To the Court from which the appeal to His Majesty was 
preferred.”—Such applications must be made to the High Court, and if pro¬ 
ceedings are commenced in a wrong Court, they are invalid.(3) If an application 
is made to a District Court, the Jud^ ought to hold his hands and refer the 
parties to the High Court.(4) It is the duty of the High Court tagive directions 
for executing the decree to the Court of first instance.(5) 

“ Shall transmit.”—When a deeision of the Judicial Committee has been 
reported to His Majesty and has been sanctioned and embodied in an order 
of Council, it becomes the decree or order of the final Court of Appeal, and it 
is the duty of every subordinate tribunal, to whom the order is addressed, 
to carry it into execution.(6) In receiving and filing for the purpose of execution 
an order of His Majesty in Council made on appeal from an order or decree of' 
the Court of first instance, the latter Court does not exercise a discretionary 
power, but performs a function of a purely ministerial character. The 
Court to which an order in Council is transmitted for execution must 
enforce or execute in the manner and according to the rules applicable to 


(1) Hurrisk v. Kali Sandari, 10 I. A. 4, 
15; 8. c., 9 C. 482 (1882). 

(2) .Toy Narain Gircc v. Golaok Ohunder 

Myteo, 30 W. R. 444 (1873); Juggernalh ». 
Judoo Roy, 0 C. 329 (1879). . 

(3) Joy Narain v. Oolnek, 22 W. R. 102 


(1874). 

(4) Hubecboollah v, Gowher Ali, 7 W. R. 
225(1867). 

(5) Barlow v. Ofde, 18 W. R. 176(1872). 

(6) Pitta V. La Fontaine, 8 App. C. 482, 
483 (1880). 
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tke execution of its original decrees.(1) The Court which formerly had, but 
no longer has, territorial jurisdiction ought, when the decree is sent to it, to 
transfer the decree for execution to the Court which has territorial jurisdiction. 
But the question whether or not the decree ought to be sent direct from the 
High Court to the Court having territorial jurisdiction was not decided.{2) 
When the Privy Council remits a case to India with directions that the District 
Court may arrive at certain results by certain inquiries, the objects and 
reasons of those inquiries, as set forth in the judgment of the Privy 
Council, arc part of the judicial iticord, and may be forwarded to the District 
Comt with the decree of the Privy Council.(3) Where the Privy Council, 
being doubtful whetlier the respondents were, on the face of the plaint, entitled 
by Mahomedan law to the full amount claimed by them, left the matter to be 
determined by the High Court in execution, the latter, being satisfied that the 
doubt had arisen simply from a .slip in the English translation of the plaint, 
allowed th(5 respondents to take out e.xccut.iou for the whole amount.{4) Where 
a judgment of the Privy Council ordered execution for mesne profits to be taken 
out first against one particular defendant (J), and only on failure to obtain 
satisfaction from him against the othera, IM that before the assets of the 
former (J) had been exhausted, attachment could not issue against the property 
of the latter, even by way of a preliminary and protective step. The inquiry 
whether or not the assets of (J) have been exhausted, should be made by calling 
upon the other defendants to show cause why execution should not issue against 
them.(.5) 

“ In the manner and according to the provisions.”- -Thus where, 
pending an appeal to the Privy Council, certain property forming part of the 
subject-matter of the suit in which such appeal had been preferred was sold 
by auction in execution of a money-decree against the plaintifi who held the 
decree of the High Court under appeal, and the appeal to the Privy Council 
was decreed, hekl that the successful appellant was entitled to recover the 
property sold as mentioned above, by an application under the corresponding 
former section read with sect. 244 (now 47), and this right was not affected by 
the' fact that the auction purchasers were not parties to the decree of the Privy 
Council. (6) 

“ Rate of exchange.”—” Rate of exchange for the time being fixed at the 
dale of the making of the order by the Secretary of State.” The portion italicized 
was not in the former section, and has been introduced as there were conflict¬ 
ing decisions on the question of the date for fixing the rate. In the case (7) 
cited the words “ for the time being ” were construed to mean the year in which 


(4) MeerMozaflfer Hussein e. Amocroonissa, 
17 W. B. 340 (1872). 

(6) Dhunput Singh v, Forbes, 22 W. K. 
104 (1874). 

(6) Gamrdhuj Prasad Singh v. Baiju Mai, 
28 A. 337, 339 (190D). 

(7) Farain Sukh v. Bamdoyal, 8 A. 650, 
662 (1886). 

K. 271 (1866). 


(1) PremlallMullK’i. sj. Sumbhoonath Roy, 
22 C. 960, 972 (1895); Gooroo Burun ». 
Hanooman Pershad, 20 W. B. 419 (1873); 
Garurdhuj v. Baiju Mai, 28 A. 337, 339 
(1906). 

(2) Girindra Chundor Boy v. Jsrawa 
Kumari, 20 C. 105 (1891). 

(3) Qoluok Chundor u. Mohun Loll, 5 W. 
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the amount is realized or paid or execution taken out, and not the year in which 
the decree was passed. Oldfield, J., said in that case “ the rate of exchange 
being fixed yearly by the ' Secretary of State for India in Council, the 
rate of exchange on the date of the application for execution was the. proper 
rate of exchange the decree-holders were entitled to.” But this ruling was 
dissented from by the Calcutta High Court, and it was held (1) that the words 
“ for the time being ” have reference only to the time at which the order of the 
Privy Council was passed. This case has been followed in several other cases 
in Calcutta,(2) and the matier is now settled by the adoption of the rulings of the 
Calcutta High Comt. 

Costs.—The costs assessed in England are only the costs incurred before 
the Privy Council, and do not include the costs of translation, etc., incurred in 
India. (3) In almost all the appeals which go to the Privy Council there arc 
costs incurred here for translating and preparing the record for transmission 
to England, and it has never been the practice of the Privy Council to make 
any order in specific terms as to these costs, and that whenever a specific sum 
is allowed by the Privy Council as costs of appeal, that is considered to cover 
the costs of appeal in England only, and it has alwi.ys been assumed that an 
order drawn in this form covers the costs iu India though they arc not men- 
tioned.(4) When the Privy Coimcil decrees not only a certain specified 
sum as the costs of the appeal in England, but also awards the costs incurre d 
in the Courts in India, the decree-holder is entitled to the costs for translating 
the record of the appeal and for transmitting it- to England.(5) WTiere only 
one defendant appeals successfully to the Privy Council and obtains his costs, 
his co-defendants who did not appeal are not entitled to their costs.(6) If 
costs are occasioned by the introduction of unnecessary and irrelevant matter 
into the record, they will be disallowed by the Privy Council.(7) Where an 
order of the Judicial Committee is silent as to interest upon the costs decreed, 
the Judge of the lower Court which has to execute the decree has no power to 
direct payment of those costs with intercst.(81 Where the decree of the first 
Court, confirmed by the Privy Council, allowed interest on costs incurred, the 
decree-holder was held entitled to interest on the costs incurred on account 
of translation and printing, because the Privy Council had adopted the decree 
of the local Court and made it a dominant decree as regards costs in all Com-ts. 
The effect of that decree is that the Privy Council decree became a decree for 


(1) Dakhina Mohun v, Saroda Moliun, 
23 C. 357, 369 (1896) j Lakhpatty ®. Leela- 
nund, i I. A. 137 (1877); s. c., 3 C. 161 
distinguished. 

(2) Mahomed Abdul Hyc v. Cajraj, 26 C. 
283 ; 8 .c.,2C.W.N. 89 (1897). 

(3) Ooinatool Fatima v. Azhar All, 16 W. 
B. 366 (1871). 

(4) Sharada Pershadc. Luchmeeput, 18 W. 
11. 89,91: s. c., 9 B. L. R. Ap. 23 (1872). 

(6) Asgar AU v. Nagendra, 23 W. K. 463 
(1876); Muddun Thakoor a. Morrison, 18 W. 
K. 263 (1872); Uuinatnol Fatima t>. Azhar Ali, 


16 W. R. 356 (1871); Ram Coomar v. 
Piasanno, 10 C. 106 (1883). 

(6) Brojo Soondareo v. Anund Moyce, 
16 W. R. 302 (1871). 

(7) Bishenmun Singh c. .Laud Mortgage 
Bank of India, 121. A. 7,12 ; s. c., 11 C. 244 
(1884); and see Khirodamoyco Dasi v. 
Prodyot Kumar, 18 C. L. J. 122 (1913), plain¬ 
tiff’s right to exclude irrelevant documents. 

(8) Forester v. Secretary of State, 4 I. A. 
137,144 (1877); s. e., 3 C. 101,170, and the 
cases cited thoro; cf. Ram Bahai c. Bank of 
Bengal, 8 A. 262 (1886). 
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costs and interest expressly. But if no provision for interest on the specific 
sura mentioned, as costs in the Privy Council, is made in the order of the Privy 
Council, then no interest will be allowed on that sum.{l) On the other hand, 
if the decree of the Privy Council and the decree of the local Court, confirmed 
by the Privy Council, are silent on the question of interest, no interest will 
bo allowed.(2) Whore a decree of the Privy Council gives interest, but does 
not clearly specify the rate, the Coui't should ascertain if possible, from other 
parts of the decree itself, or from other doculuents which may bo read in 
conjunction with the decree, yhat rate was intended to be given.(3) 
When an appeal to tlie Privy Council was allowed by the High Court 
in a suit instituted by a Hindu widow as the guardian of her husband’s 
adopted son, then a minor, but who on attaining majority petitioned for the 
withdrawal of the appeal, this petition also referred to the Judicial Committee, 
and on the petition of the respondent the appeal was dismissed by the Privy 
Council, the costs incui'ied by the widow being ordered to be recouped from 
the adopted son’s estate.(4) If a suit is dismissed on a prcliminai’y point in 
the Coui’t of the first instance, and this decree is confirmed by the Appellate. 
Court in India, but set aside by the Privy Council, and the ease is remanded 
for the trial of the suit, a*refund of the coats which have been taxed and paid 
under the reversed decrees may be ordered by the Court of first instance, on 
motion.(5) The third and fourth paragraphs of the former section as to the 
execution of a decree for costs against a surety have been omitted. The Legisla¬ 
ture by Act VIL of 1888 jnade express provision with regard to matter coming 
under sects. 549, 610 of the former Code by declaring that the liabilities of a 
surety for costs might be enforced in execution of a decree of the particular 
Court in the same manner as if he were a party to the appeal, but the Calcutta 
High Court held that a Bccurity bond given by a third party for the due per¬ 
formance of the decree of the Appellate Court under sect. 646 of the last Code 
could not be enforced in execution of that decree.(6) The matter is now regulated 
by sect. 145, arUc. Sec notes thereto. A surety is not precluded from questioning 


(1) Muddau Tiiakoor v. Morrison, 18 W. 
H. 253 (1872); s. c., 9 B. L, R. Ap. 22; cf. 
Dakhina Mohuu v. Saruda Mohun, 23 0.357, 
3r>0 (1896) ; following Forester v. Secretary 
of State; cf., however, Nil Madhub v. Bis- 
sumbhur, 21 W, R. 411 (1874), where Jackson, 
J., allowed interest, though the Privy Council 
docree was silent about it. 

(2) LoJthraj r Mahtab Ohand, 21 W. R. 
147 (1874); Uaiddna Mohun v. Saroda 
Mohun, 23 G. 357 (189(5). In this case it is 
not mentioned whetlur the decree of the 
local Court, confirmed by tho Privy Council, 
allowed interest or not. Sou also Broja 
Sundarco r. Anund Moyce, 16 W. R. 302 
(1871) [cited in Forester r. Secretary of State, 
3 C. 10!, 170 (1877)]; Aineerooni'isa y, Mocr 
Mahomed, 18 W. R. 103 (1872); Mahtab 
Ohunder i’. Bam Lall, 3 C. 351 (1877); 


Gooroo Dass Roy v. Stephens, 21 W. R. 195 
(1874). 

(3) Amccroonnissa v. Mcer Mahomed, 18 
W. R. 103 (1872). 

(4) Bhstoopria v, Nund I)hul, 13 M. I. A. 
602 (1870). 

(5) Dorab Ally v. Abdool Azeez, 3 0. L. R. 
358 (1871); e. c,, 4 G. 220. In this case 
mtereat was allowed on the amount to bo re¬ 
funded at the rate of 6 i)cr cent, from the date 
of the order mado on motion till realization. 
But intcrost from tho time when tho money 
was paid was not allowed. 

(6) SuTj’oo Dass v. Balmukund, 23 C, 212, 
216 (1895). The decision in the case of 
Radha Pershad Singh v, Phuljuri Koer, 12 
C. 402, was snporsedod by Act VII. of 1888 
sect. 58, amending sect. 610 of the last Code. 
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the validity of the security bond in esiecution proceedings, as he was not a party 
to the order of the High Court, and if the bond is invalid it cannot be enforced 
against the surety. (1) 

Mesne profits; interest.—^It is settled law that where a decree is silent 
touching interest on mesne profits subsequent to the institution of the suit, 
the Court executing the decree cannot assess or give execution for such interest 
or mesne profits,(2) 

,] 16 . The orders made by the Court which executes the 

Appeal from order re- order of His Majesty in Council, relating to 
Istlng to exeeution. such execution, shall be appealable in the 
same manner and subject to the same rules as the orders of such 
Court relating to the execution of its own decrees. 

Appeal,—^An appeal to the Privy Council will lie as of right from the order 
of a single Judge of the High Court as to execution of a decree of the Privy 
Council when the property is over Bs.lO,000.(3) jyVhether or not an order 
under the rule is a ministerial proceeding, if a judicial discretion is exercised 
thereunder, it may amount to a “ judgment ” under sect. 15 of the Charter and 
may be appealable. If in such exercise of judicial discretion a .Judge usurps 
jurisdiction, that alone would be a valid ground of appeal.(4) 


(1) Girindra Natli Mukerjee r. Hejoy 191 (1879); Arunochellam i'. Arunaohellam, 

Gopal, 2(i C. 246, 249; s. c., 3 0. W. N. 84 16 M. 203 (1891). See index, fub voc. 

(1898). “ Mesne Profit*.” 

(2) Sada Siva Pillai v. Ramalinga Pillai, (3) Lilanand v, Luckmiput Sing, 5 B. L. R. 

2 I. A. 219; 16 B. L. R. 383; 24 W. R. 193 006, 008; s. c., 13 M. I. A. 490 (1870) j and 

(1875); Ram Kanyc v. Gooroo Prasunnoo, ci. Leclanund v. Lakclimiput, 14 W. R. P. C. 

16 W. R. 30, 31 (1871); Fakharuddin v. 23. 

Official Trustee of Bengal, 8 0.178 (1881); (4) Hurrish Chnnder v. Kali Sundari, 

Chunder Coomar v. Gonesh, 13 G 283,290 10 I. A. 4, 16, 17; s. c., 9 G 482 (1882). 

(1886); but sec Lcelanund Singh v. Lakohjni- Such cases to be distinguished from those in 

put, 14 W. R. P. C. 23; s. c., 6 B. L. R. 606; which a single Judge grants a certificate for 

13 M. T. A. 490, 496 (1870); Gooroo Dass leave to appeal to the Privy Gonnoil and 

Roy V. Stephens, 21 W. R. 106 (1874); Tara- which are not appealable : Lutf All Khan f. 

moneo v. Radha Jeebun, 14 W. R. 485 (1870); Asgur Rera, 17 G 456,457 (1890), per Wilson, 

Lati Kooer v. Sobadra, 3 G 720, 725 (1873); J. | Manly n. Paterson, 7 G 339 (1881). 

Gogun Chunder v. Laidlay, 5 C. L. R. 189, 



ORDER XLVI. 


Reference. 

1. Where, before or on tbe hearing of a suit or an appeal 
Reierenoe of qaestion in which the decree is not subject to appeal, or 

to High Court. where, in the execution of any such decree, 

any question of law or usage having the force of law arises, on 
which the Court trpng the suit or appeal, or executing thi' 
decree, entertains reafjpnable doubt, the Court may, either of its 
own motion or on the application of any of the parties, draw 
up a statement of the facts of the case and the point on which 
doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court. 

2. The Court may either stay the proceedings or proceed [».8l8.] 
Court may pass decree “ the case notwithstanding such reference, 

contingent upon deoision and may pass a decree or make an order con- 
oi High Court. tingent upon the decision of the High Court 

on the point referred; 

but no decree or order made shall be executed in any case 
in which such reference is made until the receipt of a copy of 
the judgment of the High Court upon the reference. 


Reference.—^Any Judge may make a reference provided the terms of 
the rule are complied with.(l) This rule applies only when doubts arise in the 
hearing of a suit, or appeal, or execution, or other proceeding. It was not 
intended to qpply to supposititious cases, which do not actually arise in a proper 
proceeding before the Court. (2) It does not authorize a reference except on a 
point arising in e litigation between parties, or in’ a matter wherein the Court 
is called on to adjudicate, that is, to pronounce, on the opposite pretensions 
of contending partics.(3) So it has been held not to apply to an application 
by the alleged trustee of a mosque for permission to grant a lease of lands alleged 

(1) Sco Abdul Qafur v. Albyn, 30 C. 713 XXIIL of 1861, was liold not to apply to 
(1903) [rcferonco by Muasif]; Mabsmad applications for review: Bonomally Deo v. 
HajfZakoria o. Ahmadbhai, 25 B. 327 (1900) Ram Sadov, 17 W. E. 95 (1872). 

[rnferenco by District Judge). (3) Yasbvnnt Narnyan e. Do Souza, 12 B. 

(2) Mahamad Haji Zakeria V. Abmadbbai, 78(1887). 
impra ; a ,c., 3 Bom. D. B, $68. S, 28, Act 
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to belong to the mosque,(1) or to an order fining a pleader.(2) The proceeding 
in which the reference is made must be one in which there may be a decree,(3) 
and in which such decree, when passed, is final.(4) For in appealable cases a 
remedy to correct possible error is provided by the appeal. The question 
must be one of law, and the Court cannot make a reference on a point merely 
on the application of the parties unless it entertains a reasonable doubt upon 
the matter; (.5) nor on a point on which a Division Bench of the High Court 
has expressed an opinion.(C) A Judge cannot ordinarily entertain a reasonable 
doubt on a point clearly decided by the rulings of the High Court of his Presi¬ 
dency, unless the authority of the decision can be questioned by virtue of anything 
said or decided in the Privy Council.(7) In r. 1 the words “ or the construction 
of a document which construction may affect the merits ” have been omitted as 
they are sufficiently covered by the power to refer any que.stion of law. The 
alterations in r. 2 are verbal only. It has been held that a Collector hearing an 
application under sect. 23 of the Bombay Mamlatdar’s Court Act, .1906, has 
no power to make a refereneo to the High Court, not being a Court trying a suit 
or appeal or ex(!cuting a de.w ■ee.( 8 ) ^ 

Presidency Small Cause Courts.—Boot. 69 of Act XV. of 1882 provides 
for a compulsory reference where the Jnd^s differ in opinion as to any question 
of law or construction of a document affecting the, merits, and also where, in 
suits exceeding Ks. ,500 in amount or value, any such question arises upon 
which the. Court entertains reasonable doubt, and cither party so requires.(9) 
The provisions of rr. 3-5, so far as they are applicable, are deemed to apply 
as if such reference had been made under the present rules. It was formerly 
said (10) not to be an cas)' matter to make sect. 09 dovetail with the present 
rules, and divergent views ( 11 ) were entertained n])on the question whether 


(1) Mohamad Haji Zakcria v. Ahmadbhai, 
25 R. 327 (1900). 

(2) Yashvanl Narayan t>. De Ronza, 12 B. 
7S (18S7). 

(3) Hoc Ramphul v. Durga, 7 A. 816 (1886). 
• (4) Krishna Nath v. Ram Kumar, 7 C. L. 

R. 144 (1880) [where the matter referred 
could be made subject of sooond appeal]; 
Secretary of State e. Pazal All, 18 C. 234,236, 
239 (1891) [objection overruled]; Mahant 
Ishwargar v. Chudusama Manabhai, 12 B. 80 
(1887) [amount of seeuritv required on grant¬ 
ing stay of execution, a question under e. 244, 
and therefore appealable, and see a.s to s. 244 
(now 47), Rangji v. Bhaiji, 1] B. 57 (1886)]; 
Oriental Loan AsBociation v. Hatch, 17 B. 736 
(1892) [a question arising in execution cannot 
be referred except where the decree is final]; 
In rr Monohur Mookerjee, 6 C. 766 (1879) 
[order on application tor Probate not being 
final cannot be referred]; a. c., 0 C. L. B. 228. 

(6) Of. Hurish Chunder v. O’Brien, 14 W. 
R. 248 (1870). 

(8) Naru Koli v. Chime Bhosle, 13 B. 64, 


55 (1888). 

(7) Bhanaji v. De Brito, 39 B. 226 (1905); 
Fillingham t'. Dunn, 8 P. R. 22 (1914). 

(8) Dalpat Zopdoo v. Mahadu Uka, 14 
Bom. L. R. 259 (1911). 

(9) Sec Bonode Lall v. River Steam Navi¬ 
gation Co., 1 C. W. N. 143 (1897); Ishwardas 
Tribhovandas r. Kalidaa Bhaidaa, 20 B. 779 
(1896); Ralli Bros. v. Goculbhai Mulchand, 
15 B. 376 (1890); Oakshott v. British India 
Steam Navigation Co., 16 M. 179 (1881); 
Heshammal v. Munusami 20, M. 358 (1896); 
Bank of Bengal v. Vyabhoy Gangji, 18 B. 
018 (1892); Lshan Chunder a. Haran Sirdar, 
11 W.R. 625(1869). 

(10) Girling v. Sooretafy of State, 30 0.456 
(1903), at p. 401. 

(11) See Benode Igill a. River Steam Navi¬ 
gation Co., mpra; Garling a. Secretary of 
State, 30 C. 458 (1903); contra, Ralli Bros a. 
(looulbhai Mulchand, 16 B. 376 (1890), at p. 
.386; Nicol a. Mathoora Das, 16 G at p. 609 
(1888). 
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sect. 69 was controlled by them. It is now unneci'ssary to further consider the 
matter, as by Act IV. of 1906 the Presidency Small Court Act was amended 
with a view to remove the difficulties which had been experienced. 

3. Tlie High Court, after heitnng the parties if tJiey [8.6i«.] 

Judgment ot High desire to he heard, shall decide the 

Court to be transmlttrf, point so referred, and shall transmit a copy 
accordi^iy^***”**^ judgment, under the signature of the 

Hegistrar, to the Court hy which the reference 
was made; and such Court shall, on the receipt thereof, proceed 
to dispose of the case in conformity with the decision of the 
High Court. 

“ After-hearing the parties.”-—The rule has here been altered, as the 
langaagd of the former section might, if strictly interpreted, require a hearing 
of the parties ewm though they had not appeared. 

“ Dispose of the (?ase.”—The word “ case ” in the last part of the rule, 
riders to “ the case ” in the first part, showing that what is intended is the suit 
.aud not the, subject of the reference.jl) Where the Small Oause Court jiassed 
a decree for the plaintiffs, but contingent on the opinion of the Higli Court, 
and on the reference the latter decided that upon the plaint before the Court 
the plaintiffs could not recover, it wa.s held that the Small Cause Court had no 
jurisdiction to allow the sidt to be withdrawn, hut on receipt of the copy of 
the judgment of the High Coiat was hound to enter judgment for the defendants. 

Had the case been referred in an intermediate stage, the final judgment being 
withheld until the decision on the point referred to the High Court, tlie Small 
Cau.se Court would then have been in possession of the case,; Imt having pro¬ 
nounced judgment contingent upon the opinion of the High Court, which iijiiiiion 
was against that judgment, there was only one course to take.(2) 

Review.—The judgment passed by the. High Court is not a deerce or 
order within clause (6) of 0. XLVII. r. 1, but simply a statement of the. grounds 
in conformity with which the Subordinate, Judge is to dispose of the ease, as 
provided hy this rule.(3) A review is expressly given hy that order and I'ule 
in the case of a judgment on a reference from a Court of Small Causes, but not 
one. from a Subordinate Judge exercising the powers of a Small Cause ('(nirt.(4) 

4 . The costs (if any) consequent on a reference for the [». 620 .] 
Costs of reference to decision of the High Cotirt shall he costs in 

High Court. case. 

Costs.—Costs “ in the case ” moans costs of the suit or appeal, as in r. 1, 
this rule being the one under which the costs are dealt with, and the costs being 


(3) Ramchantha Bahajl r. SitaraTti Vina- 
yak, 10 B, 6S (1885). 

(4) Ib. 


<l) Yule, & Co. II. Mahomed Hnssain, 24 C. 
129 (IS98). 

(2) lb. 
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made costs in this ca8e.(l) Under this rule the costs of a reference cannot he 
dealt with separately, but must be dealt with when awarding the costs of the 
suit. They are, however, in the discretion of the Court, and need not necessarily 
follow the event of the suit.(2) 

6. Where a case is referred to the High Court under rule /, 
Power to alter, etc., High Court may return the case for 
decrees of Court making amendment, and^^ may alter, cancel or set 
reference. aside any decree or order which the Court 

making the reference has passed or made in the case out of which 
the reference arose, and make such order as it thinks fit. 


“ Amendment.” —The case may be returned for amendment, as in the 
decision noted be]ow.(3) 

» 

6. (1.) Whei‘e at any time before judgment a Court in 

Power to refer to ^ instituted doubts 

High Court auestions as whether the suit is cognizable by a Court of 
Causes*'*''*''*”Causes or is not so cognizable, it may 
submit the record to the High Court with a 
statement of its reasons for the doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High Court 
may order the Court either to proceed with the suit or to return 
the plaint for presentation to such other Court as it may in its 
order declare to be competent to take cognizance of the suit. 

7. (1) Where it appears to a District Court that a Court 
Power to District Court subordinate thereto has, by reason of errone- 

to submit for revision ously holding a suit to be cognizable by a 
mistake as to iurisdio- Court of Small Causes or not to be so 
lion in Small Causes. cognizable, failed to exercise a jurisdiction 
vested in it by law, or exercised a jurisdiction not so vested, 
the District Court may, and if required by a party shall, submit 
the record to the High Court with a statement of its reasons for 
sonsidering the opinion of the subordinate Court with respect to 
the nature of the suit to be erroneous. 

(2) On receiving the record and statement the High Couit 
aiay make such order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent* to decree 
n any ease submitted to the High Court under this ruh, the 


(1) Nicol V. Matlioora Das Dumanl, 15 0. 468 (1903) [on tho point dealt with tlic H. C. 

i()7 (1888), at p. 510. CL Act haa bc^sn Rincc amended hy Act TV. of 

(2) ib. imi 

(3) Garlintj v. Secretary of State, 30 (i. 
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High Court may make such order as in the circumstances appears 
to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for any 
record or information for the purposes of this rule. 


Power to refer.—^Act VII. of 1888, sect. 60. Rule 6 applies only to a 
case before iudgmcnt.(l) • 

Submission for revision.—^It has been held by the Madras (2) and Cal¬ 
cutta (3) High Courts that the Judge is bound to make a reference if one of the 
parties requires him to do so. The Allahabad Court has, however, held 
that the word “ shall ” in the former section was not mandatory but 
directory, and that before a District Court could make a reference under it, it 
must be of opinion that the Subordinate Court has erroncoiisly held upon the 
point of jurisdiction in regard to the particular suit before it, and that therefore 
the matter was one in which the interference of the High Court should be 
sought.(4) When a refcrejice is made to the High Court under r. 7, the Court 
which makes it should state its reasons for considering the opinion of the Sub¬ 
ordinate Court with respect to the nature of the suit to be erroneous.(5) Not¬ 
withstanding sect. 16 of the Provincial Small Cause Courts Act, the High Court 
has, on a case, being submitted to it under this rule, full power to consider the 
matter of jurisdiction or to deal with it on the merits, so as to do substantial 
justice without putting the parties to the expense of a fresh trial. Where, a 
suit cognizable by a Small Cause Court was tried both in the Munsif’s and 
District Judge’s Court without objection to the jurisdiction, held, on a second 
appeal to the High Court, that the former section must be read with sect. 19 
of the Provincial Small Cause, Courts Act, so as to modify its full effect in a case 
wrongly tried by an ordinary Civil Court and taken in appeal to the District 
Court: both parties having submitted to the jurisdiction it was not competent 
to either of them on second appeal to plead the want of jurisdiction, so as to 
render the proceedings taken in the suit void.(6) In a suit for damages on 
account of use, and occupation of land brought in a Court of Small Causes, 
exception was taken to the plaintiff’s title. The plaint was returned by the 
Judge, under sect. 23 of the Provincial Small Cause Coiuts Act (IX. of 1887), 
for presentation in the ordinary Civil Court, and it having been presented to-the 
Munsif, who tried the suit, and passed a decree in favour of the plaintiff. On 
appeal the Subordinate Judge reversed that decree, holding that the Munsif 
had no jurisdicliin to try the suit. Held, that under sect. 23 of the Provincial 
Small Cause Court,s Act the order of the Small Cause Court Judge was regularly 
made, and the Munsif had, therefore, jurisdiction to entertain the plaint. Setnhle: 


(1) Biwalibai v. Sadaahivdaa, 24 B. 310 
(1899); 8. c., 1 Bom. L. B. 836. 

(2) Simson v. McMaster, 13 M. 344 (1890); 
and the fact that an appeal lay to the Bis- 
triot Judge from the order made by the Bib- 
trict Munsif did not preclude him from 
making the reference; ib., at p. 346 


(3) Suieab Chunder v. Kristo Kangini, 21 
C. 249, 26J (1893). 

(4) Madan Gopal v. Bhagwan Bae, 11 A. 
304 (1888). 

(5) Chhotu V. .Tawabir, 28 A. 293 (1900). 

(6) Sujesh Chunder v. Kristo Bangini, 21 

C. 249 (1893). , 
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It is doubtful whether the Appellate Court would have been right in dismissing 
the suit for want of jurisdiction, even supposing that the order made under 
sect. 23 of the Provincial Small Cause Courts Act had not expressly conferred 
jurisdiction upon the Mun8if.(l) This rule docs not apply to every case in 
which a Court of Small Causes has failed to exercise a jurisdiction vested in it 
by law, or has exercised a juiisdirtion not vested in it by law, but only to a 
restricted number of such cas?s, namely, those ca.sts in which a Court of Small 
Causes has erroneously held a suit to be, or not to be, cognizable by it. Where 
no question as to the Court’s jurisdiction was raised by either party, 
and the Court of Small Causes proceeded to judgment as if the ease was properly 
cognizable by it, the High Court refused to interfere, upon a reference made by 
the District Judge purporting to be made under the former section.(2) 
The rule is an enabling one, and does not cut down the jurisdiction of the appellate 
tribunal.(.I) 


(1) Mahamaya Dasya r. Nitya Hari, 23 C. (1902). 

+26 (1895). (3) Sri Baja Sinihadri v. Ghelasane Bha- 

(2) Bam I.al i>. Kabul Hiush, 25 A. 135 drayya, 30 Sf. 41 (1906). 
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Review. 


1. (/) Any person considering himself aggrieved 

Application for review («) ^>7 » decree or order from which 


[s. 628.1 


of Judgment. 


an appeal is allowed, but from 
which no appeal has been preferred, 

(b) by a decree or order from which no appeal is hereby 

allowed, (;r , r: a ii 

(c) by a decision on a reference from a (murt ol bmaii 

('auses, 

and wlu), from the discovery of new and important matter 
or evidence which, after the exercise of due diligence, was not 
within his knowledge or could not be produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or 
for any other sufficient reason, desires to obtain a review ot tne 
decree passed or order made against him, may apply for a revmw 
of judgment to the Court which passed the decree or made the 

A party who is not appealing from a decree w order 
may apply for a review of judgment notwithstanding the 
perldency of an appeal by some other party except where 
tlie ground of such appeal is common to the applicant and the 
appellant, or when, being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

Application for review of 3udgrnent.-Thi8 rule corresponds 

Act \'ITT. of 1859. That section was modified by sect. 6.1.J ot Act a. 
of 1877 by whi.h Act the sub-clauses (o), (6), and (c) were substituted for 
“ hi a decree of a ( 'ourt of oryituil jurisdiction front which no appeal shall haveJxcn 
preferred to a Supreme Court, or hy a decree of a Distr^ Court %n appeal from 
which no appeal shall have been admilled hy the Sudder Court orl^a o/f^c 
Sudder Court from which either no appeal may have been preferred to 
in Council, or an appeal having been preferred no proceedings in the 
transmitted to Her Majesty in Council,” the words “ and important after the 
exercise of due diligence,” “or order made or an account of some mistaU or error 
■ apparent on the face of the record,” “ or order made ” and the second clause were 
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added, and “ prodticed’ ” substituted for “ adduced,” “ any other sujtcient reason " 
for “ any other good and sufficient reason,” ” desires to obtain ” for “ maybe desirous 
of obtaining,” “ decree passed ” for “judgment passed,” and “ review of judgment 
to the Court ” for “ review ojjudgment by the Court” The present Code substitutes 
“ decision ” for “judgment ” in sub-clause (c), adds the words “ or order ” in the 
second clause and omits the words “ her^y " before “ allowed ” in clause (a), 
and “ or to the Court, if any, is which the business of the former Court has been 
transferred,” which had been added at the end of the first clause by Act X. of 
1877. See sect. 114, ante. 

No Court has the power of setting aside an order which has been properly 
made, unless it is given by statute.(l) The High Court has no power to amend 
its own decree except under the provisions of sect. 206 (now scot. 162) or sect. 
114 or this rule; (2) and inferior Courts in the Mofussil have no jurisdiction 
to review their own judgments except under the circumstances and with the 
limitations set forth in this Code.(3) A Court for the relief of insolvent debtors 
has jurisdiction to review its own orders; (4) so had a Provincial S. C. Court.(fi) 
The former se.ction did not apply to proceedings before the SpecialJudge under 
the Dekkhan Agriculturists’ Relief Act (XVII. of 18V9),(6) but he had power 
to review an ex parte order made by him; (7) nor was it afiected by sect.. 42 of 
the Lower Burma Courts Act, 1900. It was held that the former section did 
not admit of an application that a case bo re-instated where, the suit having 
been dismissed under sect. 98 (now 0. IX. r. 3) for non-appearance of the parties, 
the plaintiff had by his own negligence allowed his rights under sect. 99 (now 
0. IX. r. 4) to bo barred; (8) but where a suit had been dismissed under sect. 102 
(now 0. IX. r. 8) and no application had been made under sect. 103 (now 0. IX, 
r. 9), an application for review was held admissible.(9) It has been held that 
an application for review is not a suit within the meaning of sect. 13 of the last 
Code (now represented by sect. 11) and therefore cannot operate as constructive 
res judicata.{10) 

The section was held to include an order in execution of a decree; (11) 
such as one dismissing an execution case; (12) even after satisfaction of the 
decree, the decree-holder could re-open the matter under sect. 244 (now sect. 47) 
and sect. 623 (r. 1), on the ground that he had acted under a mistake of calcula¬ 
tion in fixing the amount that was due; (13) as also an order disallowing a 


(1) Drew e. Willis, L. R. 1 Q. B. D. (1891) 
452. 

(2) Kotaghiri». Vollanki, 4 C. W. M, 725; 
24M. 1; 271. A. 107(1900). 

(3) Burra Fukoer v. Fukecr Doss, 20 W. R. 
180 (1873); and see Chandi Charan v. 
ilonranjan, 17 C. L. J. 415 (1913). 

(4) In the matter of Thuoker Bhagrandas, 
Insolvent; Creditor,Murarji,4B.489(1883). 

(5) Isan Chunder v. Laohun Gope, 6 C. 699 
(1880). 

(6) Babaji v. Babaji, 15 B. 650 (1891). 

(7) Ramchandra v. Draupadi, 20 B. 281 
(1865). 

(8) Koilash Mondol v. Nabadwip, 2 C. W. 


N. 318 (1896). 

(9) Raj Narain v. Ananga Mohan, 26 C. .lOS 
(1899). 

(10) Srisb Chandra Fal Chowdry v. 

Triguna Prasad Pal Chowdry, 40 C. 541' 
(1913). , . 

(11) Haradhun v. Chundea, Mohun, W. R. 
Spec. No. p.6 6 (1862); Lotf AU v. Court of 
Wards, 6 W. R. Mis. 127 (1866); Nara- 
yanbhai v, Gangakrishna, 4 B. H, C., A, C. 
87 (1867). 

(12) Asoka Kumar r. Khettramoni, 2 C. W. 
N. 806 (1898). 

(13) Nilratan v. Ram Rntton, 5 C. W. N. 

627 (1901). ‘ ■ 
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claim to property attached; (1) and an application to amend a sale certificate.(2) 
An order refusing leave to sue as a pauper under sect. 409 (now 0. XXXIII. r. 7) 
may be reviewed; (3) also an order giving leave to appeal to the Privy Council; (4) 
and an order refusing such leave ; (6) and an ex parte order admitting an appeal 
under sect. 6 of the Limitation Act,(6) and an order under sect. 76 of the Eegis- 
tration Act of 1871 rejecting an application for registration, such order being 
in the nature of a decree within the meaning of ^e corresponding section of the 
Code of 1859 ; (7) also an order made on an application under sect. 63 of Act II. 
of 1874, such application being a'suit; (8) and an order dismissing for default 
an application under 0. XXL r. 89.(9) It applied to proceedings under Act 
XXVII. of 1860 in Bengal and the N. W. P.,(10) but not in Madras.(ll) But a 
decision under sect. 5 of the Court Fees Act is not open to revision; (12) nor did 
the former section apply to proceedings under Bengal Acts VII. of 1868 or VII. of 
1880; (13) nor to suits and proceedings under the N. W. P. Bent Act, 1881; (14) 
but it did apply to proceedings under sect. 103 of the Bengal Tenancy Act as 
being suits between landlord and tenant.(16) It has recently been held by the 
Privy Council that a Revenue Commissioner acting under Act XI. of 1859, as 
amended by Bengal Act yil. of 1868, had no power to review his own order 
setting aside a sale held for arrears of revenue, for such an order, even if bad in 
law, was good and final as an order, and could not be altered by him.(16) 

“ Any person considering.”—Whore a decree against several defendants 
has been treated as separate decrees for the purposes of special appeal, the 
Court was held to have no power to modify the decree on review in respect of 
defendants who had not applied for review, otherwise if the decree were common 
to all.(17) 

“ Decree or order.”—An ex parte order maybe reviewed; (18) so may an 
ex parte decree, although it is open to be dealt with under sect. 108 (now 0. IX. 


(1) Coohi-ano v. Heera Lai, 7 W. E. 79 
(1807). 

(2) Boojha Koy v. Ram Kumar, 3 U. W. N. 
374 (1899). 

(3) In the matter of Umaauudai'i, 6 B. L. 
B. App. 29 (1870); Adarji v. Manikji, 4 B. 
414 (1880). 

(4) Per Prinacp, J., in Ooiiinatli t'. Goluck, 
16 0.291 note (1884): contra Ameerunissa e. 
Indurjeet, 0 W. R. Mis. 97 (1800); in re 
Woomatara, 0 Vi, 11. Mis. 120 (1806). 

(6) Nand Kishore, /•. Ram Golam, 39 C. 
1037 (1912); 16 C. W. N. 1089. 

(6) Veukatrayudu v. Kagadu, 9 M. 460 
(1886); MashauUah v. Ahmedullah, 13 C. 70 
(1886). 

(7) Reasut ti. AMooUah, 2 C. 131; 3 I. A. 
221 (1878). 

(8) Smith ti. Secretary of State, 3 (ji 340 
(1878). 

(9) Swaminajjha t>. Paul, 22 M, L. J. 148 


(1911). 

(10) lathe matter of Poona Koocr, 1C. 101 
(1875); 24 W. B. 370; Hamooda Bccbce e. 
Noor Beebcc, 9 W. B. 394 j In the matter of 
Rukmin, 1 A. 287 (1876). 

(11) Sivu V. Chenamma, 5 M. H. C. 417 
(1870). 

(12) Balkaramt'. Gobind Nath, 12 A. 126, 
ISO (1890). 

(13) Lala Pryag v. Jai Narayan, 22 C. 419 
(1805). 

(14) Wazir Singh v. Thakur Kishori, 10 A. 
532 (1807). 

(16) Aohha Mian e. Durga Churn, 26 C. 
140; 2 a W. N. 137 (1897). 

(16) Baijnath Bam Goenka v. Nand 
Kumar Singh, P. C., 40 C. 662 (1913). 

(17) Pegoo V, Waizooddeen, 18 W. R. 464 
(1872). 

(18) Amir Haean v. Ahmad Ali, 9 A. 36 
(1888). 
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r. 13).(1) When an appeal has been dismissed under sect. 651 (now 0. XLI. 
r. 11), the Lower Court has no jurisdiction to review its judgment or decree, 
that decree having merged in the decree of the Appellate Court. (2) The Code 
of 1869 only referred to review of decrees; but where a Judge had reviewed 
an order passed confirming a sale in execution of a decree, the Privy Council 
did not treat that review as a nullity, but dealt with the case on its merit8.(3) 

Clause (a). —The admiseion of a special appeal debarred a review, even 
though the person apjdpng did not prefer the appeal; (4) likewise if the special 
appeal has been tried and disposed of.(6) In such a case the Lower Court could 
not review so as to modify the substance of its decree, but it might for the 
purpose of correcting a clerical error ; (6) but if a review be applied for in proper 
time and before an appeal has been preferred, the Judge was held not prevented 
from proceeding upon the application for review by the subsequent presentation 
of an application to appeal to the Privy Council, and he had full power and 
was bound to proceed under the application for review; (7) but in that case the 
application for leave to appeal had not been granted, and the Madras High 
Com't formerly held that the jueferring of an appeal subsequent to the applica¬ 
tion for review, stays the review proceedings.(8) nBut the Allahabad High 
Court apparently hold a contrary opinion, for there an order passed on review, 
purporting merely to amend the original .decree, was held to amount to a new 
decree superseding the original decree, and an appeal filed pending review could 
not be heard as the decree under appeal had ceased to exi8t.{9) A Full Bench 
of the Madi’as High Court has now held that the review proceedings are not 
stayed by the preferring of an appcal.(lO) An applicant may withdi'aw his appeal 
and apply for a review,(11) as by the cancellation of the order for admission of 
the, appeal it may be taken that no appeal had been admitted or preferred, but 
not where the appeal instead of being withdrawn is actually dismi8sed.(12) 

Clause (c).—This does not include a ju^ment on a reference fi’om a Sub¬ 
ordinate Judge exercising the powers of a Small Cause Court.(]3) The Madras 

(1) Bibi Mutto V, Ilabi Bcgam, 6 A. 05 (1883). 

(1883); Hatihar v. Buddu, 13 C. L. R. 254 (8) Ramanadhan v. Nurayauan, 27 M. 602 

(1883); Poresh Nath v. Khettro Monee, 20 (1904); overruled in Choma Reddi v. Ped- 

W, R. 284 (1873); Ali Azim v. Ram Maniok, daobi Reddi, P. B., 32 M. 416 (1909). 

12 W. R. 196 (1869); Hakinigir i>. Basdeo, (9) Kanhaiya a. Baldeo, 28 A. 240 (1905) 
17 C. W. N. 031 (1911); Lai Chet Narain v. (10) ChemaReddiw.PeddaobiRoddi,F.B., 
Rampal, 16 C. W. N. 643 (1911). 32 M. 416 (1909); overruling Ramadhan v. 

(2) Peary Mohan v. Mohendra, 4 0. L. J. Harayan, 27 M. 602 (1904). 

566 (1908). ( 11 ) Nanabhai V. Nathabhai, 9 B. H. C., A. 

(3) Oirdhari Singh v. Hurdeo Nai-ain, 3 I. C.89(1872); Panduti.Devji,7B.287(1883). 

A. 230 ; 26 W. R. 44 (1878). (12) Ramappa v. Bharma, 30 B. 825 ; 8 

(4) Lucas V. Stephen, 9 W. R. 301 (1868). Bom. L. R. 842 (1906);. Raru Kutti i'. 

(5) Raj Dharee v. Mohadeo, 11 W. R. 511 Mamad, 18 M. 480 (1895) ;»but see Pandu- 

(1869). rang v. More, 0 Bi H. 0., A. C. 69 {I860), . 

(6) Oomanund v. Suttish, 9 W. R. 471 where the special appeal was dismissed to 

(1808). enable an application for review to be made 

(7) Bhurrut Cbunihn’t). Ram Guuga, 5 W. to the Lower Court. 

R. 59(1868); B. L. R., F. B. 382 ; Tbacoei- (13) Rainohandra t'. Sitaram, 10 B.'88 
Prosad v. Baluek Ram, 12 C. L. R. (1882); (1885)1 

Hiirbuns v. Thakoor Proshad, 13 C. U R. 297 
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High Court has held that sect. 17 of the Provincial Small Cause Couit Act is 
merely directory and not mandatory,(1) but the Calcutta High Court has held 
the contrary.(2) 

“ Discovery of new and important matter or evidence.”— Though 
review is allowed on this ground, the Privy Coimcil have recently pointed out 
that the Code exacts strict conditions so as to prevent litigants lying on their 
oars when they ought to be looking for evidencie.(3) It must be shown that 
it is priind facie evidence in the cajise.{4) The new evidence must be clear and 
conclusive.(6) It need not be sufficient per se to show that the previous decision 
was wrong, or be such as to cause an overpowering balance of evidence in favour 
of the applicant.(6) But the discovery of evidence not originally available 
tending to prove that a decree had been obtained by perjury is ground for an 
application for review.(7) A judgment on special appeal cannot be reviewed 
merely on the ground that new evidence to prove a fact had been disoovercd,(8) 
inasmuch as it would have been inadmissible to impeach the decree on the 
hearing of the special appeal itself; (9) though it might be good ground for an 
application for review to the Lower Court .(10) 

There has been a confflet of decisions as to whether a new and authoritative 
exposition of the law is or is not new and important matter justifying the grant¬ 
ing of a review. On the one hand it has been held that the publication of a 
decision subsequent to the case sought to be reviewed being decided was gi’ound 
for a review,(ll) that where a review was sought on the strength of a Full Bench 
decision it should have been made within ninety days of that deoi8ion,(12) and 
that where a review had been properly granted the case should be governed 
by any new expo.sition of the law laid down since the date of the original 
decision ; (13) also that the decision of the Privy Council in an appeal is “ new 
and important matter ” for the purposes of an application for review in respect 
of a decree made on a subsequent accrual of the same cause of aclion as that 
on which the decree appealed against was based.{14) On the other hand it 
has been held that a subsfiquent Full Bench case overruling the authority on 


(1) Ramasami v. Kurisu, 13 M. 178 (1889). 

(2) Jogi Ahir v. Bishnii Oayal, 18 C. 83 
(1890). 

(3) Kossuwji Issur v. G. 1. Ry. tXj., II 
a W. N. 721 (1907). 

(4) Ram Dhun v. .Toy Narain, 12 W. R. 
C3li; 8 B. L. R. App. 30, note (1809). 

(5) Hoora Ball f Ram Taruck, 23 VV. R. 
323 (1875); ace Maimbii- Prasad v. Collector 
oi Allahabad, 36 A. 277 (1914), where a suit 
had been dismissed on two grounds, new 
evidence on one alonu is not ground for 
review. 

(6) /» re Appa Rao, 10 M. 73 ; 131. A. 155 
(1880). 

(7) Munsbi Mosulul ti. Suvendi'a, 16 C. 
W. N. 1002 (1912); Abdul Huq ». Abdul 
Hafiz, 14 C. W. N. 695 (1910) ; Lakhmi v. 


Nur Ali, 38 C. 930 (1911); 15 0. \V. N. 1010. 

(8) Bhyrub Nath v, Kally Ohundcr, 16 W. 
R. 112 (1871). 

(9) Jackammal r. I’alucappa, 5 M. H. C. 
464 (1870). 

(10) Pauchanan v. Radha Nath, 4 B. L. R. 
213 (1870); Nand Kishoro (la re the Putition 
of), 32 A. 71 (1909). 

(11) Achuta V. Mammavu, 10 M, 357 
(1886); Baueo Pershad v, Radha Pershad, 
15 W. E. 143 (1871). 

(12) Forbes ». DyanutooUah, 10 W. R. 415 
{1888). 

(13) Shama Churn v. Bindabun, 9 W. R. 
181 (1808); Bura Boodlio v. Koylash 
ChuodcT, 8 W. R. 100 (1866). 

(14) Waghela ti.Masludin,13 B.33U (1888); 
lUm Ui ti. Kalka, 33 A. 666 (1911). 



1360 


THE CODE OF Cim PRCfCEDtXRE. 


FmsT SomiD 
0. 47, r. 1. 


which the judgment sought to be reviewed had been based,(1) or the discoverj 
of a fresh authority,(2) were not grounds for granting an application for review 
In the last cited case it was, however, held that when a Court is satisfied that its 
judgment had proceeded upon an erroneous view of the law this rule allows 
a review. A new exposition of the law is, however, not a just and reason¬ 
able cause for not having applied for a review within the time prescribed foi 
such application.(3) , 

“ After the exercise of due diligence.”—This is the efiect of the decisions 
in the cases cited, (4) in the second of which it was held that although the 
petitioner stated he did not know of the existence of the evidence at the time 
the suit was tried, it by no means followed that he ought not to have known of it, 
and that if he had made due search he might not have discovered it. 

“ Could not be produced.”—This must be proved to the satisfaction of 
the Court before it grants an application for review; (6) but an application 
for reviewhaving been admittedon other grounds,fresh evidence maybe received, 
though no reason has been assigned for its non-production at the original 
trial.{6) ^ 

“At the time when the decree was passed.”—This rule does not 
authorize the review of a decree which was right when made, on the ground of the 
happening of some subsequent eveut.(7) 

“ Mistake or error.”—If the mistake or error is on the face of the judgmenf', 
or if it is shown that the decision has proceeded upon a mistaken view of the 
law, (8) or if the error be on the face of the record,(9) or or the face of the judgment 
or the decree, it is clear that it is irregular and incorrect or not in compliance 
with the provisions of the law, a reviewlies.(lO) The absence of a formal finding 
on an issue tried and decided by a High Court is not an error calling for review 
of judgment.{ll) 

“ Any other sufficient reason.”—^Whilst an error on a point of law is a 
ground for review,(12) the reason is not confined to cither positive error in law 


(1) Amrit Lai v. Madlio Das, (i A. 282 
(1884); 800 also Madkub Ckunder t>. Kadliika, 
7 W. R. 405 (1807); Dwarkanatli r. Manick 
Chunder, 9 W. R. 102 (1868). 

(2) Vellaya v. Jaganatha, 7 M. ‘307 
(1883); 806 also Banco Porshad r. Radka 
Porshad, 15 W. R. 143 (1871); Chaadi 
Cbaran v. Monoranjan, 17 C. L. J. 416 (1813). 

(3) Skatna Churn v. Bindabun, 9 W. R. 
181 (1863); Bura Boodho ti. Koylash 
Ckundor, 6 W. R. 100 (1866); Punohanan 

V. Gurudas, 9 B. L. R. 187; 18 W. R. 317 
(1872). 

(4) Sootauath v. Sham Soondureo, 14 

W. R. 26; 8 B. li. R. App. 37 (1870); Heera 
Ball V. Bam Taruok, 23 W. R. 323 (1875). 

(5) Dwarkanath v. Kishoidall, Marsh, 553 


(1863); Omrao 'X'kakoor v. Gooool Mundul, 
16 W. R. 7 (1871); Nubokiskore v. Jadub 
Ckundor, 20 W. B. 420 (1873). 

(6) Bihari Lai v, Trailakhomayi, 3 B. L. B., 
A. C. 346 (1868). 

(7) Kotagiri». Vellanki, 24 M. 1; 271. A. 
197; 4 C. W. N. 726 (1800); 2 Bom. L. B. 
771. 

(8) Skarup Ckand v. Pat Dassco, 14 G. 627 
(1887). 

(9) Husaini v. CoUeotor of MuzaSarnagar, 
11 A. 176 (1889). 

(10) Barbamdeo v. Banarsi, 3 C. L. J. 110 
(1901). 

(11) Sakapathi v. Sukrsys, 2 M. 58 (1S7S). 

(12) Koh Pok t). Moung Tay, 10 W. B. 143 
(1808). 
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tr new evidence to be brought forward which could not be produced on the 
irst hearing.(l) And the cases do not limit the discretion of the Court, in 
laying what reason is good and sufficient or what may be so far requisite 
10 the ends of justice as to support an application for review.(2) The Court 
nust decide this in each case on its own circumstances. The reason must be 
)ne sufficient to the Court before which the application for review is made, 
[t may depend upon a question .of law or upon a question of fact or of mixed 
aw and fact. It is not limited onl^ to the cases in which the right to review is 
jxtended in Bngland.(3) It cannot, moreover, be treated as an universal rule 
•,hat no point can be raised on an application for review which has already 
oeen discussed and decided on the original hearing or that no new point which 
was not raised on the hearing can bo argued on the application for review. 
In each case the Court must consider and decide whether a review is necessary 
to correct any evident error or omission or is otherwise requisite for the ends 
of justice.(4) The following cases therefore are cited, as instances only, of the 
exercise of the power, which, however, is not limited to such cases. Where a 
Court wrongly excluded material evidence; (5) or refused to admit additional 
evidence on appeal; (6) oit the parties and the Judge were under a misappre¬ 
hension as to the contents of a document, or the .Judge alone was misled on the 
point; (7) or the .Judge in deciding the case omitted to consider the effect of 
important documentary evidence filed with the plaint, which was not taken 
issue upon, and which materially affected the merits of the case; (8) or the 
question of limitation; (9) or discredited material documentary evidence with¬ 
out inspectmg it, or declared the report of a Commissioner unworthy of reliance 
because he was a muharrir,(10) or omitted to try a point which was urged before 
him,(ll) by mistake;(12) or had placed the onus of proof on the wrong party;(13) 
it was held that there was sufficient ground for granting a review. As also 
in the case of omissidn to serve the respondent with notice of appeal 
and his consequent absence at the hearing; (14) or the dismissal of a suit for 
non-joinder of parties necessary under sect. 85 of the Transfer of Property 
Act; (15) or the diamissnl on the technical ground that the stamp was originally 
insufficient, but which was subsequently found to have been sufficient; (16) or 


(1) Boasut Hossein v. Abdullah, 2 C. 131 ; 
31 A. 221 (1870). 

(2) Ib. As to the generality o£ those 
terms, see Gtopal Chandra Lahiri v. Solomon, 
13 C. 62 (1886): and the case in next note. 

(3) Amir Hasan v. Ahmad All, 9 A. 36 
(1886). 

(4) Chintamani e. I’yari Mohan, 6 B. L. B. 
176 (1870)! 15 W. B. V. B. 1; Bhawabal r. 
Eajendra, 6 B. L. B. 321 (1870); Hureo 
Pershad v. Nund Kishore, 17 W.B.479 (1872); 
Kalu 0 . Vishram, 1 B. 643 (1877). 

(6) Beasut v. Abdullah, 2 C. 140; 3 T. A. 
221 (1876). 

' (6) Bam Lall v. Bung Ball, 17 W. E. 47 

(1871). 

(7) Gtopal Chandra r>. Solomon, 18 C. 62 


(1886). 

(8) Mahadevao. Sappani, 1 M. 398 (1878). 

(9) Barau Bai v. Dayal Singh, 16 A. 380, 
394 (1894). 

(10) Abdul Rahim v. Bacha Bai, 1 A. 363 
(1877). 

(11) Husaun Ali v. Nasirooddeon, 16 W. B. 
134 (1871); Beharee Lall v. Troyluckho, 12 
W. B. 223 (1869); 3 B. L. B., A. C. 346. 

(12) Wiset',HurolAll,16W.R. 160(1871). 

(13) Harihai v. Madab Chandra, 8 B. L. B., 
P. C. 680 (1871). 

(14) Gbansbam V. Lai Singh, 9 A. 61 (1880). 
(16) GirishChunderr. Juramoni,6C. W.N. 

83 (1900). 

(16) Ali Akhar v. Khurshed, 27 A. 696 ; 2 
A. L J. 466 (1906). 

4 S 
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where the point was raised for the first time in delivering judgment ;(1) or 
the Judge Jiad made an error in o*IcuIation; (2) or had based his decision on 
a decree which was subsequently set aside on appeal.(3) The production of 
an authority, which ought to liave been but which was not cited at tJie first 
hearing, laying down a view of the law contrary to that taken by the 
Judge, is sufficient ground,(4) though formerly it was held otherwise.iri) So 
where the Privy Council had given an authoritative exposition at variance with 
the decision of the High Court on which the decree sought to be reviewed had 
been based a review was allowe.d.(6) 

A decree against a minor properly represented in the suit cannot be re¬ 
opened on review by the minor on attaining majority, on the ground that the 
decree, did not reserve an opportunity to him to show cause against it on attain¬ 
ing majority,(7) hut otherwise where the Court passing the decree in terms of a 
compromise again.st a minor did not inquire inio the circumstances which led 
to the filing of the. petition of Compromise nor granted any leave to compromise, 
under sect. 462 (now 0. XXXII. r. 7).(8) Where, however, he seeks to set 
aside a decree, on the. ground tiiat the compromise made by his guardian and 
on which the decree was based was fraudulent, his'remedy was formerly held 
to be by suit and not by way of review.(9) But by a later decision it was held 
that fraud practised upon a party in connection with a petition of compromise 
was a good ground for reviewing the decree made thereon.(lO) A mistake in 
copying out a petition of compromise may not itself be a good ground for review, 
but coupled with an allegation of fraud it is.(ll) 

A review has been refused to be allowed on the ground that if the facts 
had been better or more fully placed before the Court the decision would have 
been difEerent,(12) even coupled with the fact that there was a subsequent decision 
of the'Privy Council on the point, the petition being seven years after the decision 
sought to be reviewed; (13) or merely to supply defects on the part of pleaders 
in their conduct of appeals; (14) or to enable the Court to reconsider its judgment 
on the same evidence ; (15) or on the ground that the Court improperly neglected 
to examine a witness, if the objection was not taken when the case was heard 
by the Court of Appeal;(16) or that the Court’s decision is contrary to the 


(1) Qangapershad v. Maharani, 12 LA.Cl 
(1884): Sulliman v. New Oriental Bank, 15 
B. 274 (1890). 

(2) Miiza Akbur v. Maffick, 26 W. B. 03 
(1876). 

(3) Mooraree v. Mahomed Akmal, 22 W. R. 
161 (1874). 

(4) Muhammad Yusuf v. Abdul Bahman, 
16 I. A. 104 (1886); Jatra v. Ankhil, 24 C. 
336 (1866). 

(6) Ellem i). Basheer, 1 U 186; 24 W. R. 
382 (1876). 

(6) Baaeo Perehad v. Radha Pershad, 15 
W. R. 143 (1871). 

(7) Cursandas r. Ladkavahu, 16 B. 671 
(1895). 


(8) Barhamdeo v. Banarsi, 3 C. L. .1. 116 
(1601); see also Aushooto.sht). Tara Prasanna, 
10 C. 012 (1884). 

(9) Ib. 

(10) Rasik Chandra v. Rajani Ranjan, 10 
C. W. N. 286 (1905). 

(11) Ib. 

(12) Chundcr Churn Loodunram, 25 
W.R. 324 (1876). 

(13) Jadub Ram v. Bam Lochun, 16 W. R. 
189 (1873). 

(14) Proiunnonath ti. Judoonath, 9 W. R. 
589 (1868). 

(16) Laohman v. Mohan, 2 A. 606 (1879). 
(10) Munshad v. Luchmeeput, 6 W. R. 126 
(1888). 
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weight of evidence.(1) The Privy Counci) has, however, held that the derision 
in the last-mentioned case does not limit the discretion of the Court in saying 
what reason is good and sufficient or what may be so far requisite to the ends 
of justice as to support an application for rcview.(2) That the Appeal Court's 
decision was based on a ground first raised in appeal was held no reason for 
granting a review.(3) And grounds which virtually disclose reasons for an 
appeal from a decision cannot, it has been said, be the bases of a review.(4) 
It has also been held that a pointy raised on appeal but abandoned in argument 
cannot ordinarily be a ground for review; (.fi) and that the fact that one 
Divisional Bench of the High Court has decided a point at variance with the 
decision of another Divisional Bench is not such a ground.(6) 

“ May apply.”—-The proccedbigs taken to obtain a review pass tlrrough 
three stagtis. In the first place the party applies for a rule, which application 
is either granted nr rejected. This is the fii’st stage. If the rule is gi-anted 
the other side shows cause, upon which the rule is made absolute or discharged. 
This is the second stage. The last stage is where, if the ruh^ is made absolute, 
the case is directed to Ije, reheard, and an order or der,ree passed upon such 
lie.aiing. The application should if possible be to the Judge who passed the 
decree or order sought to be reviewed; or as the Privy Council has put it;— 
“ We do not say that there might not be cases in which a review might take, 
place before another and a different Judge; because death or some other un¬ 
expected or unavoidable, eause might prevent the Judge who made the, decision 
from reviewing it; but wc do say that such exceptions artv allowable only ex 
necessitate. We. do say that in all practicable casts the same. Judge ought to 
review.” (7) Expedition in presenting a petition for review is indispensable.(fi) 
A party applying must show that there is good and sufficient cause for granting 
the review before he can be heard to argue that the decision is erroneou8.(9) 
There may be exceptional circumstances which will warrant the Judicial Com¬ 
mittee in allowing, even after an order of His Majesty in Council has issued 
upon their report, a re-hearing at the instance of one of the parties ; but this 
is an indulgence with a view mainly to prevent irremediable injustice when by 
some accident, without any blame, the party has not been heard, and an order 
has been made, inadvertently, as if he liad been heard,(10) An application 
for review is the proper method of setting aside a decree made on a compromise.(11) 
As to whether a second application can be made for review, see r. 9, post. 


(1) Naaiiuddin v. Indronarayaii, B. L. R., 
F. B. 367 ; 5 W. R. 93 (1860). 

(2) Reaaut v. AodooUah, 2 C. 140; 31. A. 
221 (1876). 

(3) Cowell V. Mohiideb, 17 W. R. 182 
(1872). 

(4) Sheo Ratan v. Lappa Kuar, 5 A. 14 
(1882); but see Amir Hasan v. Ahmad AU, 9 

A. 36 (1880). 

(6) Sabapathi v. Subraya, 2 M. B8 (1878). 

(6) Nobecn Kishon v. Rhib Pershad, 9 W. 

B. 161 (1868). 

(7) Moheshur Singh v. Government of 


India, 3 W. R. 4C; 7 Moo, I. A. 304 (1869); 
followed in Surat Soondoree v. Rajendur 
Kisbore, 9 W. R. 126 (1868); and see 0. 
XLVIL r. 2.' 

(8) Moheshur Singh v. Government of 
India, 3 W. R. 40 ; 7 Moo. I. A. 30 (1859). 

(9) Bhowabal t>. Rajendra, 6 B. L. R. 321 
(1870). 

(10) In re Appa Rao, 10 M. 73 ; 13 I. A. 
155 (1886). 

(11) Aushootc^h V. Tara Frasanna, 10 0. 
612 (1884). 
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“ Review of judgment” —^“Review of judgment ’’and “review of decree” 
are used interchangeably in sect. 114 and in 0. XLVII. rr. 1 and 2.(1) Where 
on an application for review on several points the Judge allowed it on only 
one point which might have been dealt with under sect. 206 (now 152), it jvas 
hold .still to be an application for review; (2) and an order for amendment of 
a decree under that section is an order passed upon review of judgment within 
the meaning of Art. 179, Schedule II. clause (5) of'the Limitation Act.(3) As 
a general principle no review can be admittefi of a judgment passed on a com¬ 
promise ; (4) though where it is necessary to set aside a decree made upon a 
compromise, the proper course is by way of review.(5) The expression “ review 
of judgment” has been h('ld to include an amendment of decree that does not 
necessitate any alteration in the judgment.(6) 

Practice.-—An application for review commences ordinarily with an ex 
•parte application under this rule. The Court may then either reject the applica¬ 
tion at once, or may grant a rule calling on the other side to show cause why 
the review should not be granted. In the second stage, the application may 
either be admitted or rejected; and it is obvious thq.t the hearing of this rul<! 
luay involve, to some extent, an investigation into the merits. If the rule is 
discharged the case ends. If, on the other hand, the nde is made absolute, 
then the third stage is reached, the case is re-heard on the merits, and may 
result in a repetition of the former decree or in some variation of it. 'Though 
in one aspect the result is the same whether the rule is discharged or on the 
re-hearing the original decree bo repeated, in law there is a material difference, 
for, in the latter case, the whole matter having been rc-opened, there is a fresh 
decree. In the former case the parties are relegated to, and still rest on, the 
old decree.(7) In practice, however, these three stages are not always kept 
distinct, but are sometimes combined.(8) The Allahabad High Court has held 
that it is not necessary that an application for review should be accompanied 
by a copy of the decree, order, or judgment sought to be reviewed.(9) It has 
been held that the Code does not contemplate that the Court on being satisfied 
of the existence of good grounds for review, should (instead of making an order 
admitting the review) admit the new e-vidence and hear the case, not on the 
merits but as to admissibility of review on the basis of such evidence taken with 

(1) Kali Prosunno «. Lai Mohun, 26 C. 268 2 0. W. N. 219 (1897); dist. in Raghu Nath 

(1897); 2 C. W. N. 219. Ghoehal v. Mafakshar Hoesain, 6 C. W. N. 

(2) Joykishenv. AtaoorRohomsn, 6C. 22 192 (1900); s. c., 28 C. 177. Aa to remedy 

(1880). in ease of mistake in decree, see jogeswar 

(3) Aushootosh v. Tara Prasanna, 10 C. Atha®. Gangs Bishnu, 8 C. W. N. 473 (1904). 

012 (1884). ■ (7) VadiJal v. Fulohand, 30 B. 66; 7 Bom. 

(4) Purmeesuroe v. Roraeciooddeen, 6 L. R. 864 (1905). 

W. R, 220 (1866). (8) Lehhraj v, Kanhya Singh, 18 W. R. 

(6) Aushootosh v. Tara Prasanna, 10 C. 612 464 (1872). 

(1884). See Srish Ohandra Pal Chowdry v. (9) Wajid Ali v. Nawal Kishorc, 17 A. 213 
Triguna Prasad Pal Chowdry, 40 C. 641 (1893); but see Adarji Edulji v. Manikji 

(1913). As when there has been fraud, Edulji, 4 B. 414 (18W)j and as to the 
Rasik Chandra v, Rajani Ranjan, 10 C. W. N. Calcutta High Court, r. 2, Ch. XI. Part II. Of 
286 (1906). the Appellate Side Rules. 

(6) Kali Prasanno Boy v. Lai Mohun Quha, 
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other evidence in the case, and finally reject the review on the ground that the 
new evidence so taken did not assist the applicant.(l) 

“ Party who is not appealing . . . may apply.” —This is the efiect 
of the decision in the case cited.(2) 

Appeal- —An appeal lies in certain cases from an order granting a review.(3) 
But it does not lie from an order rejecting an application for review. The 
proper procedure where that is open is to appeal from the order sought to be 
reviewed.(4) No appeal lies from an order on review amending a sale certifi¬ 
cate's) or of an order dismissing an execution case for non-payment of process 
fees.(6) Where a decree-holder made an application under sect. 108 (now 
0. IX. r. 13), to set aside an adjustment of decree, and on its being refused 
applied that the application be treated as one for review, and on its refusal 
appealed against the order under sect. 108, and also took the ground that the 
review should have been allowed, the Appeal Court refusing to interfere with the 
order under sect. 108 could not, it was held, remand the case in regard to the 
application for review.(7) See r. 7, post 

Limitation. —Under the Code of 1869 the period of limitation was 
ninety days as prescribe'd by sect. 377 of that Code. Now it is governed by 
the Limitation Act IX. of 1908, Sched. I., Arts. 161,162 and 173. The i)endency 
of a special appeal is not “ a just and reasonable cause ” for extending the 
time for the admission of an application for rcvicw.(8) Where there were a 
number of pro forma defendants and the decree was against “ the defendant,” 
an application for review by one of the proforma defendants made within three 
months of an application for execution against him, though five years after the 
decree, was not barred. (9) As to the effect of an application fur review in 
calculating the limitation on appeals there was a divt-rsity of opinion in the case 
oited,(10) Rampini, J., holding that the general rule for extending the time to 
prefer an appeal and for excluding the time taken up in prosecuting an application 
for review is, that the delay may be excused if the applicant can show that he 
had reasonable grounds for applying for a review instead of preferring an appeal; 
and Mooketjee, J., holding that the gencraliule dedueible from judicial decisions 
is that a hona fide application for review presented arid prosecuted with due 
diligence should, except in special cases, be regarded as a sufficient cause for not 
presenting an appeal within the prescribed period. 

Court fees. —On an apSplication to review the, portion of a decision relating 
to costs only, the applicant must pay stamp duty on the entire claim of the 


(1) Puraudor c. Kamnarain, 14 C. L. J. 10.3 
(1911). 

(2) Bunkoo ®. Biisiiommiis'ia, 7 W. R. 166 
(1867). 

(3) 0. XLVII. r. 7. 

(4) Vadilal v. Pulchaud, 30 B. 56; 7 Bom. 
L. B. 664 (1606); Nanda v. Ramji I-al, 3 
A. L. J. 119 (1906 ); and 0. XLVII. r. 7 and 
tlio cases thereunder; but see Beasnt v. 
Abdoollah, 3 C. 141; 31. A. 221 (1878). 

(6) Boojha Roy e. Ram Kumar, 26 C. 626; 


3 0. W. N. 374 (1899); soo also Saddo Kunwar 
B. Bansi Dhar, 23 A. 470 (1601). 

(6) Baja Pudmanund Singh v. Doorga 
Pershsd Loolicy, 4 C. W. N. 39 (1899). 

(7) Nanda r. Bamji Lai, 3 A. L. J. Ill 
(1906). 

(8) Luoas e. Stephen, 9 W. B. 301 (1868). 

(9) Bunkoo ». Basoorounissa, 7 W. B. 166 
(1867). 

(10) Goblnda Lall v. Shibdas, 33 C. 1323 
(1906); 10 C> W. N. 986; 3 (3. L. J. 846. 
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suit under Art. 0, Sc.hed. 1. of the Court Pees Act; (1) but the Bombay High 
Court have held that the Court fee need only be sufficient to cover the amount 
of the olaiuis in regard to wliich review was sought.(2) In calculating the 
eighty-nine days within which an application for review may be presented 
on payment of half the fee leviable on the plaint or memorandum of appeal 
under Art. 5, Sched. 1. of the Court Fees Act, 1870, the time during which the 
Court is closed for vacation cannot be excluded.(3) 

2. An application for review cf a decree or order of a 
To whom applications Cour t, not being a High Court, upon some 
for review may be made, ground other than the discovery of such 
new and important matter or evidence as is referred to 
in rule J or the existence of a clerical or arithmetical mistahe 
or error ajiparent on the face of the decree, shall be made only 

to the Judge who 'passed the decree or made the order sought to 

be reviewed; but any stwh application may, if the Judge who 
passed the decree or made the order his ordered notice to issue under 
rule J(, sub-rule (.?), proviso (a), he disposed of by his successor. 

To whom applications for review may be made. —This rule combines 
sect. 624 of Act X. of 1887 and the last clause, added to sect. 626 of 

Act XIV. of 1882 hy Act VII. of 1888. The wording has been changed, and 

the rule has been framed to include orders as well as decrees, the words “ or 
the existence of a’’ have been substituted for “ same ” and tin; word “ arithmetical 
mistahe ” added. 

“Ilpon. some ground other than.”—This does not include supposed 
Jrrors of judgment; (4) nor the ground that the order complained of was made 
in the absence of or without notice to a party.{5) But where a minor on attain¬ 
ing majority applied to set aside a decree made on a compromise during his 
minority on the ground that the Court did not inquire into the circumstances 
which led to the filing of the petition of compromise, and that the record showed 
no leave to oompronuse had been granted under sect. 462 (now 0. XXXII. r. 7), 

■t was held that the successor to the Subordinate Judge who heard the original 
3ase was competent to entertain the application for review.(6) 

“ New and important matter.”—-A decision of the Privy Council in an 
ippeal has been held to be new and important matter for the purposes of an 
ipplication for review in respect of a decree made on a subsequent accrual of 
ffie same cause of action as that on which the decree appealed against was 
ba8ed.(7) See also notes to r. 1. 



(1) Nobin Chundra v. Mohamod Uzir, 3 (6) Khoma Kanuji v, Dhanji Framji, 14 B. 

1. W. N. 292 (1898). 101 (1889). 

(2) In re Manohar G. Tambekar, 4 B, 26 (8) Barhamdeo v, Banarsi, 3 C. J. 119 

1*79). (1001). 

(3) In re Kuta, 9 M. 134 (1885). (7) WagheU v. Masludin, 13 a 330 (1888)j 

(4) Bebari Loll v. Mungolanath, 6 C. 110 Ram U1 v. Kalka, 33 A. 566 (1911). 

1879). 
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“ Shall be made.” —Tiie reumike of tU« Privy Council in regaid to ex¬ 
pedition in presenting applications for review should be borne in mind. Their 
Lordships said, “ We do not say that there might not bo cases in which a review 
might take place before another and a different Judge ; because death or some 
other unexpected and unavoidable cause might prevent the Judge who made 
the decision from reviewing it; but we do say that such exceptions arc allow¬ 
able only ex necessitate. We do say that in all practicable cases the 
same Judge ought to review; and that for the attainment of that object, 
expedition in presenting a petitioji for the review is indispensable, and the 
only practical course for attaining that end is by accelerating the hearing of 
the review before accident or unexpected events shall have removed the original 
Judge.” (1) 

“ Made.” —^Where a petition for review of judgment is presented to the 
Judg(i who delivered it and he directs notices to issue thereon,(2) or duects 
the application to bo entered on the register and that the fees for service of 
notice be deposited, and is then transferred, his successor has jurisdiction to 
make the order sought to be revised.(3) In such cases the grounds for review 
are not confined to tliose mentioned in this rule. But it would be otherwise 
wiiere the Judge to whom the petition was presented merely ordered a copy 
of the decree to be produced and did not issue notice.(4) The Allahabad High 
Court, however, have construed “ made ” to include a hearing and determination 
of the application for review.(5) This variance of opinion has been set at rest by 
the concluding clause of this rule, which has aflSrmed the decisions of the High 
Courts of Calcutta, Madras, and Bombay. 

“ Only to the Judge.” —The primary intention of granting a review is 
a reconsideration of the same subject by the same Judge as distinguished from 
an appeal, which is a hearing before another tribunal.(6) If a Court has been 
abolished and its business transferred to another Court presided over by another 
Judge, the latter cannot entertain an application for review except in the cases 
mentioned in this rule; (7) nor can a Judge by transferring a case to his own 
file confer on himself the power to review an order of dismissal pronounced by 
a Judge subordinate to him.(8) A Judge of a Mofussil Small Cause Court has 
jurisdiction to review a case tried by his predecessor subject to the provisions 
of this rule.(9) 


3. The ‘provisions as to the form of preferring appeals shall [s. 625 .] 
Form ot oppUcationi ^PP^y> mutoiiis m'utQnd'iSf to appheatioBS for 
tor review. review. 


(1) Moheshur Singh v. Government ot 
India, 3 W. B. 46; 7 Moo. I, A. 304 (1859). 

(2) Karoo Singh v. Ooo Narain, 10 0. 80; 
13 C. T.. B. 201 (1883); Ramasami v. Kuiisu, 
13 M. 178 (1889); Oanpat v. Jivan, 16 B. 603 
(1891). 

(3) Fazel Biswas's. Jamadar, 13 C. 231 
(1886). 

(4) Cheru v. Cheru, 12 M. 609 (1889). 

(6) Panobam v. Jhinguri, 4 A. 278 (1882). 


(0) Moheshur Singh v. Government ot 
India, 3 W. R. 45; 7 Moo. I. A. 304 (1869) j 
Shamser All v. Jagannath, 17 0. W. N. 403 
(1912). 

(7) Sarangapani v. Narayanasami, 8 H. 
667 (1885). 

(8) Golam v. Hurrish Ohunder, W. B. 
(1%4), Mis. 29; Ram Nath v. Gowhur, 2 
N. W. P., H. a 230 (1870). 

(9) Shumsher ». Kurkut, 6 0. 236 (1880). 
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Form of applications for review— This rule oorre^onds with sect. 
626 in the Codes of 1877 and 1882, save that “ proeimna ’’^has ^n substituted 
for ‘‘ rules hereinbefore corUained ” asd 'preferring for Applica- 

tions for review should be drawn up in the same manner as applications for 
the admission of special appeals, and should set forth concisely the grounds of 
objection to the decision sought to be reviewed.(l) The Bombay High Court 
1ms held that the petition for review must be aocompamed by a copy 
of the doerce sought to be rgviewed; (2) but the Allahabad High Court has 
Jip/d the contraiy.(3) If the grounds of review are certified they should be 
licrtitied by the pleader who appeared originally in the appeal.(4) In granting 
1 review tlie Court should not travel beyond the grounds mentioned in the 
ipplication for review. (6) 


4. (1) Where it appears to the Court that there is not 
Application where re- Sufficient ground for a review, it sha]] reject 
the application. 

(2) Where the Court is of opinion that the application for 
Application where review should be granted, it shall grant the 
granted. same: 

Provided that— 

(a) no such application shall be granted without previous 

notice to the opposite party, to enable him to appear 
and be heard in support of the decree or or^, a 
review of which is applied for: and 

(b) no such application shall be granted on the ground of 

discovery of new matter or evidence which the 
applicant alleges was not within his knowledge, or 
could not be adduced by him when the ^decree or 
order was passed or made, without strict proof of 
such allegation. 

Applications where rejected and when granted.— This rule embodies 
part of sect. 378 of Act VIII. of 1859, and conesponds, save for the 
Words in italics and the omission noted below, with sect. 626 of the Codes of 
1877 and 1882. In Act VIII. of 1869 the first clause ran, “ 1/ the Court shaU 
be of opiniot^ that there are not any iuffioient grounds for a review, it shall reg&A the 
application ; ” the present wording of that clause was adopted by Act X. of 
1877. In the second clause that Act added the words “application for the” 
before “ review ” and substituted “ should be granted ” for “ desired is necessary to 
eorrect an evident error or omission or is otherwise requisite for thejends of justice,” 


(J) Uabadsji v. Vithal, 1 B. H. C. 186 
(18M). 

(2) Adarji Ednlji v, Manikji Edolji, 4 B. 
414 (1880);- 

(3) Wajid AU v. Nawal Kuhore, 17 A. 213' 
(1893). 


(4) Bouseeau v.Pinto, 10 W. B. 64(1888); 
Toong Onng «, Britisli IndlaS team Navigation 
Co.. 24 W. B, 430 (1876). 

(6) Puma Chandra v. Nil Uadlinb, 6 
C. W. N. 486 (1901). 



and “ grajA the same ’’ for “ grani Ute mtev" Proviso (b) was added by the Code 
of 1877. The present Code has substitnted “where” for "if” and added the 
words “or order ” and “or made” appearing in italics, but has omitted the 
words “ ond the Judge ehcdl record with his own hand his reasons for such opinion ” 
before the first proviBO.{l) Clause (o) of the former section has been embodied 
in r. 2, ante. The form of Notice is given in the First Schedule, Appendix 6, 
No. 14. 

This rule applies to orders rejecting or adnatting reviews and not to judg¬ 
ments on review.(2) A decree of | Wvision Bench of the High Court dismissing 
an appeal for default in depositing the estimated costs of preparation of the 
paper book can only be set aside by an order under this rvile.(3) 

An application for review involves three stages. It commences ordinarily 
with an ex parte application under sect. 823 (now 0. XLVII. r. 1). The Court 
then may either reject the application at once, or may grant a rule calling on 
the other side to show cause why the review should not be granted. In the 
second stage the application may either be admitted or rejected; and it is 
obvious that the hearing of the rule may involve, to some extent, an investiga¬ 
tion into the merits. If the rule is discharged, then the case ends. If, 
on the other hand, the rWe is made absolute, then the third stage is reached, 
the case is heard on the merits, and may result in a repetition of the former 
decree or in some variation of it. Though in one aspect the result is the same 
whether the rule is discharged or on the re-hearing the original decree be repeated, 
in law there is a material difference, for, in the latter case, the whole 
matter having been re-opened, there is a fresh decree. In the former 
case- the parties are relegated to, and still rest on, the old decree.(4) In 
practice these three stages are not always kept distinct, but are sometimes 
combined.(5) 

“Shall reject the application,"—Such rejection cannot alter the 
judgment sought to be reviewed or the decree founded upon it, and nothing 
which the Judge says with reference to his refusal to grant the review can be 
binding so as to alter such judgment or decree.(6) Where on special appeal 
the case was remanded for trial of a particular issue, and an application for 
review was made in order that the suit might be remanded for the trial of another 
issue, it was held that as that would involve going through the record 
again the application could not be granted, as it would in fact be to grant a 
second- special appeal.(7) 

“Shall grant the same.”—Under the Code of 1869 which provided 
that where an application for review was beyond the prescribed time a Judge 
should record his reasons for admitting it, such proceeding and the order 


(1) See Thskur Shunket Beksh v. Bal- 
waut Bingh, 4 C. W. N. 203 (1899); s. e., 27 
C. 333. 

(2) Apoar v. Howah Bye, 1 Ind. Jur. N. S. 
237 (1866). 

(3) Fat/imunnisea v. Deoki Petsbod, 21 C. 
350 (1896). 

(4) fadBal v. Polchand, 30 B. 66 (1906); 


7 Bom. L. E. 661. 

(8) Lekhraj v. Kanbya Singh, 18 W. E. 
191 (1872). 

(6) Eamhurry r. MothoorMohun, 20 W. E, 
150 (1873). 

(7) Juggobtindhoo v. Wise, 12 W. E. 400 
(1869). 
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admitting tlic review could be made in one and the same proceeding.(1) An 
order intended to operate as an order for review k not invalidated by an irregu¬ 
larity in its form by reasons of which it purports to be an order made on an 
application to set aside the decree and restore a suit for tcial.(2) The 
order made under this rule is not one on the re-hearing of the case on review ; 
that comes latcr.(3) Although a District or Assistant Judge or Special Judge 
under sect. 74 of the Dekkhan Agriculturists Kelief Act is not governed by 
this Code, he has discretion to grant a review on the ground of nustake,(4) 
or lion-service of notice; (6) and he may ^pview an ex parle order ; (6) but 
notice of the application must be served on the other side.(7) The Codes of 
1877 and 1882 required the Judge granting an application for review to reeord 
with his own hand his reasons for his opinion, and it was held that this 
should be done before the review of judgment was granled.(8) The failure 
to do so did not necessarily make tlie act one without jurisdiction,(9) but 
such an order was bad and the case must be remanded.(lO) This was not a 
hard-and-fast rule ; the words were directory, and the order was not necessarily 
invalid, though there might be cases in which it was necessary in the interests 
of justice that the - reasons should be recorded, and in such oases the 
recording would be essential to the validity of thef-order.(ll) In granting 
a review the Court should not travel beyond the grounds mentioned in the 
application for review.(12) 

Clause (a).— Notice must be served on the opposite party to appear before 
a suit can be revived; (13) but not in the case of a review of an application for 
the admission of a special appeal, as such application being ex parte, a review 
of the same is also ex parte.{li) In the Codes of 1877 and 1882 this clause only 
made mention of decrees and not orders. The omission has been rectified by 
the present rule. 

Clause (b ).—Lord Romilly,M.R., said,“Re-hearing a cause upon obtaining 
fresh evidence is a most dangerous practice. It is the duty of suitors to bring 
foryvard all their evidence at the first, and nothing would be more mischievous 
than Jo allow the principle to prevail, that a person should endeavour to get 
a case heard upon imperfeet evidence, and trust to succeeding on that evidence, 
and then, when it is found that he has not succeeded, to bring forward further 
evidence.” (15) When a Judge wrongly construed a document, an application 


(1) Aujonnissa v. Sarj Kant, 11 W. R. 56 
(1869); s. 0 ., 2 B. L. R. A. C. 181. 

(2) Msnioka v. Qurusami, 23 M. 49G (1899), 

(3) Rajendro Protab v. Bhowabnl, 14 
W. R. 106 (1870). 

( 4 ) Bsdailcharya v. Ramchandra, 19 B. 113 
(1893). 

(6) Ramfling v. Babu, 19 B. 116 (1893). 

(6) Ramohandia v. Draupadi, 20 B. 281 
(1896). 

(7) Rupchand v. Balvant, 11 B. 691 (1887). 

(8) Bhairon v. Bam Sahal, 3 A. 316 (1888). 

(9) AshiafanuisBa v. Inaet HoBsein, 13 W. 
R. 439 (1870); 6 B. L, R. 316. 


(10) (lyanund v. Bepin Mohun, 22 C. 734 
(1896). 

(11) Manioka v. Qurusami, 23 M.. 496 
(1899). 

(12) Puma Chandra v. Nil Madhub, 6 
C. W. N. 486 (1901). 

(13) In re Huro Mohui^ Mookerjee, 16 
W. E. 135 (1871). 

(14) Joy Koomar v. Esharee, 18 W. B. 476 
(1872); 10 B. L. R. 166. 

(16) Land Credit Ompanyv. Lord Fermoy, 
L. R. 6 Cb. A. C. 768 (1870); and see Kee- 
sowji Issur V. 0.1. P. Ry. Co., 11C. W. N. 721 
(1907) P. C. 



for the purpose of correetiiig the error on review accompanied by anotiier similar 
document to assist the Court was held not to be an application coining within 
this Tule.(l) When the new evidence was available to the applicant and might, 
with anything like diligence, have been produced by him, the application for 
review was refused ; (2) but where the applicant produced with his application 
for review certain documents to show that the Judge’s decision was erroneous 
on the evidence originally before him, it was held that he was not in fault in 
not producing them previously, as they were net originally necessary to the 
proof of his claim.(3) The applicajit must also show tliat the new evidence 
is primd facie evidence in the cause.fi) 

“Strict proof.”'—Tnc Privy Council have recently emphasized this con- 
dition.(5) Want of such proof is a’giound of appeal; (6) and the decision on 
review must be reversed ; (7) but whore a parly liad no opportunity of giving 
such proof owing to the opposite party, who had notice.not appearing and making 
no objection, the opposite party cannot afterward.'* lie allowed to object.(8) 
Strict proof moans proof according to the forms of law, that is, with close 
adherence to rule.(9) It is not sutiicient to make an affidavit that the 
applicant was not aware pf the existence of a document, but he must also 
show that he used due diligence and made inquiries to ascertain its existence 
and found it was not available; (10) but an applicant for review on the ground 
tliat lie had not been afforded sufficient time to produce a document at the 
original hearing has not to prove tlie document was not within liis knowledge. (11) 


5. Where the Judge or Judges, or any one of the Judges, 
Application for review passed the decree or made the order, a 


in Court consisting 
two or more Judges. 


of 


review of which is applied for, continues or 
continue attached to the Court at the time 
when the appheation for a review is presented, and is not or are 
not precluded by absence or other cause for a period of six months 
next after the application from considering the decree or order 


(1) Gunesh Ram v. Eohineo, 14 W. R. 230 
(1870). 

(2) Brojendro v. Wise, 19 W. R. 130 
(1873); Ram Dhun v, Joy Narain, 12 W. R. 
638 (1869); 8 B. L. R, App. 30, note. 

(3) Qunesh Ram v. Rohinee, 14 W. R. 236 
(1870). 

(4) Ram Dhun v, Joy Narain, 12 W. R. 
630 (1809): 8 B. L. II. App. 36 note. 

(6) Keasowji Issur r. Q. I. P. Ry. Co., 11 
C. W. N. 721 (1907). 

(6) Shamsheii ». Ram Ohunder, 2 W. R. 
174 (1866); Khelut Chundor v, Prankiato, 11 
B. L. R. 428 note; 12 W. R. 401 (1869); 
Bhyrub Ohunder v. Madhub Ram, 20 W. B. 
84; 11 B. L. B. 423 (1873). 

(7) NaSar Ghand v. Sandes, 8 B. L. R. 
App. 36; 10 W. B. 432 (1868); Dmrao v. 


Goakul, 8 B. L. H. App. 34; 16 W. R. 7 
(1871); Nudarohund v. Reedoy, 11 B. L. B. 
424 note; 17 W. R. 468 (1872); Niaaa Bibee 

V. Abdoor Rubman, 18 W. R. 413 (1872); 
see also Jhubboo v, Juaoda, 17 W. R. 230 
(1872); and Brojendro v. Wise, 19 W. R. 
130 (1873). 

(8) Bam Joy v. Jugodeaaurree, 22 W. R. 
399 (1874). 

(9) Ahir Kond Kar v. Mobondra Lai Ue, 
App. 26 of 1911 (Lottera Patent), 31 March, 
1916, Calcutta (cor. Jenkma, C.J., and Wood- 
rofie, J.). 

(10) Seetanatb v. Sbama SuOndurco, 14 

W. B. 20; 8 B. L. R. App. 37 (1870). 

(11) Gotir Dyal v. Deka Noouya, 22 W. B. 
440 (1874). 
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to which the application refers, such Judge or Judges or any of 
them shall hear the application, and no other Judge or Judges 
of the Court shall hear the same. 

Applloationa for review in Courts consisting of two or more 
Judges- —This rule is a modified form of sect. 379 of Act VII. of 1859. That 
section commenced, “ If the 4IouH to which the application for a review of tte 
judgment has been presented, be a Court consisting of two or more judges whenever 
the judge or judges who may have passed the fecree, or if the decree have been passed 
by two or more judges, when any of such judges shall.” By sect. 627 of Act X. 
of 1877 these words 'were altered to the form the rule now takes, save 
for the words in italics, down to the words “ continues or.” That Act also 
substituted " is not or are not ” for “ shall not be,” “ considering the decree or order ” 
for “ considering the judgment,” and the concluding words as they now appear 
from “ such judge ” for “ it shall not be competent to any other judge or judges of the 
same Court to enter upon a consideration of the merits of the application and record 
an order or opinion thereon.” The present Code substituted “ Where ” for “ If” 
and added the words “ made the ” appearing in italks. An application for the 
re-admission of an appeal dismissed by two Judges for default in depositing 
the estimated amount of costs forihe preparation of the paper book was held 
not an application for review, and could not be disposed of by one of such Judges 
under this rule ; (1) but a later decision, of the Full Bench, has overruled that 
decision so far as it held it was not an application for review, (2) and presumably 
therefore the rest of that decision is not law. 

“Attached to the Court.” —A Judge absent on leave and for whom 
another is officiating is not “ attached to the Court,” and the review may bo 
disposed of by the remaining Judge who heard the appeal originally.(3) 

“ No other Judge . . shall hear the same.” —A review may be 

•' admitted by the sole remaining Ju<^e of the Bench which heard the case origin- 
ally;(4) If it be admitted by the two Judges who originally heard the case it 
may be disposed of by the sole remaining Judge. The Chief Justice cannot 
appoint a Bench to do so.(5) 

6 . {!) Where the application for a review is heard hy 
Application where re- more than one Judge, and the Court is 
equally divided, the application shall be 

rejected. 

{2) Where there is a majority, the decision shall be accord-, 
ing to the opinion of the majority. 


(1) BaTnhari v. Madan Mohan, 23 C. 339 
(1893). 

(2) Fatimunnissa v. Deoki Ferahad, 24 C. 
330: 1 C. W.*lf. 21 (1896). 

(3) Aubhoy Churn v. Shamont, 16 C. 788 


(1889). 

(4) Jardlne Skinner A Co, v. Dhun Kishen, 
18 W. E. 82 (1870). 

■ (5) Aubhoy Chum v. Shamont, 16 C, 788 
(1889). 
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"^Application where rejected.”—^This rule was introduced into the Code 
by sect. 628 of Act X. of 1877. By the present Code the word “ FWe ” has 
been substituted for “ If” ond “ is ” for “ be.” 

7. (7) An order of the Court rejecting the application 
„ . . . ., ^ shall not be appeaMile ; but an order granting 

appealable, objeettoni aw application may be objected to on the- 
ground t!hat iAe af'plication was—■ 

(a) in contravention of the provisions 

of rule 2, 

(6) in contravention of the pro-visions of rwfe A, or 

(c) after the expiration of the period of limitation prescribed 
therefor and -without sufficient cause. 

Such objection may be taken at once by an appeal/rom the 
order granting the application or in any appeal from the final 
decree or order passed^or made in the suit. 

(2) Where the application has been rejected in consequence 
of the failure of the applicant to appear, he may apply for an 
order to have the rejected application restored to the file, and, 
where it is proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from appearing when such 
application was called on for hearing, the Court shall order it to 
be restored to the file upon such tenns as to costs or otherwise 
as it thinks fit, and shall appoint a day for hearing the same. 

(S) No order shall be made under sub-rule (2) unless notice 
of the application has been served on the opposite party. 

Order of rejection not appealable: objections to order granting 
application.—This was introduced by sect. 629 of Act X, of 1877. The words 
“ An order of the Court rejecting the ajtplieaiion shall be final ” (the form they 
then took) were taken from sect. 378 of Act VIII. of 1859. That section also 
provided that an order granting the re-view should be final. This prevision 
was repealed by sect. 629 of Act X. of 1877. The present rule conesponds 
with that section, save that the words “ not be appealable ” have been sub¬ 
stituted lor “bejiml” and “the applieatio'n” for “it,” “taken” for “made,” 
“from ” for “ (gainst,” and “ where it is” for “ if it be,” the words “ passed or ” ' 
added, the wording of sub-rule (3) rearranged, and the last clause of the former 
section, which now forms the basis of 0. XLVII. r. 9, omitted, 

“ Shall not be appealable.”—^The wording used in the earlier Codes was 
“ shall be final ” and was held to preclude appeals.(l) That decision was in 
reference to tlie wording as it appeared in sect. 378 of the Code of 1859, but 


. (1) Husseerooddeen Indarnwrajn, S 284 (1869); Banee Bam v. Howein All, 11 
W, B. 93 (1806); B. L. B., F. B. 367. See W. B. 184(1869) j Modhooimitty «, Dhunpnt, 
- iidM Bobin Cbundet v, Chidbaree, 11 W. R. 13 W, R. 167 (1870). 
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the woid “fiml ” in tlie late Code has been similarly interproted.(l) No appeal 
lies, even if the application be rejected by a single Judge on the Original 
Side of the High Court; (2) or if the application bo for the review of 
an order dismissing an execution for non-payment of process fees.(3) An 
opinion was expressed under tlie last Code that an order of rejection was not 
open to rcvision.(l) It must, liowever, be now noted that the order is not 
now “ final ” but “ not appealable.” The effect of an order rejecting an applica¬ 
tion for review is not to alter the judgment sought to be reviewed or 
the decree founded upon it, and nothing which the Judge says with reference 
to his refusal to grant tlie review can be binding so as to alter such judgment 
or decree.(5) When an order is made rejecting a review, the time allowed 
for appeal to the Privy Council against the judgment sought to be reviewed 
runs from the date of the judgment and not that of the order rejecting the 
review.(G) 

“ May be objected to.” —^The appeal may be on the grounds mentioned 
in this rule and on no other.(71 An order admitting a review is not a judgment 
within the meaning of sect. 1.5 of the Letters Patent,,So as to admit of an appeal 
from it save on the grounds mentioned in this rule; (8) but it may be dealt 
with under sect. 622 (now sect. 116).(9) Where a Court witli materials before 
it comes to the conclusion that a review wliicli has been applied for is necessary 
to correct an evident error or omission or for the ends of justice and grants 
the application accordingly, the order so made is not open to be questioned 
on special appeal; (10) nor is an order, directing the parties to examine the persons 
who had sworn the affidavits on which the application for review was based, 
as also to produce other evidence, being an interlocutory order, neither granting 
nor rejecting the review, appealable.(11) That there is no sufficient reason for 
granting the review is no ground of appeal.(12) No second appeal lies from an 


(1) Gobindft Ram «. Bholanath, 16 C. 432 
(18S8). 

(2) Aohaya v. Ratnavelo, 9 M. 263 (1885). 
•<8) Pttdmanund v. Doorga Porshad, 4 C. W. 

N. 39 (1899). 

(4) BamLalv.Batan Lai, 26 A. 672(1904). 
But see Bamanadhan Chotty v. Narayanan 
Chetty, 27 M. 602, 007 (1904), where it was 
hold that if there was no appeal the Court 
could interfere in revision. 

(6) Bamhurrye. MathoorMohun,20W. B. 
460 (1873). 

(6) Soudaminee a. Dheraj Mohatab, B. L. 
R., F. B. 685 (1866). 

(7) Bombay and Persia Steam Navigation 
Co. a. S. S. Zuari, 12 B. 171 (1887); Abhoy 
Churn a. Shamont, 16 C. 788 (1889); Har 
Nandan a. Behari Singh, 22 C. 3 (1894); 
Baroda Churn a. Gobind Proehad, 22 C. 984 
(1895); Mahabir a. Nathin, 1 C. W. N. 338 
(1898); Daryai a. Badri, 18 A. 44 (1895); 
Munni Bam a, Bishen Ferhasb, 24 C. 878 


(1897); Lalit Mohun a. Puma Chandra, 3 C. 
W. N. oxxxv. (1899); Ramanadhann Chetty 
V. Narayanan Chotty, 27 M. 602, 607 (1904); 
Srimath Daivasi Kamani a. Noor Mahomed, 
31 M. 47 (1907): Tholan a. Kunhikutty, 24 

M, L. J. 93 (1912); and sec Gopala Aiyar a. 
Bamasami Sastrial, 31 M. 49 (1907); and 
Sadaruddin a. Ekramuddin, 19 0. L. J. 225 
(1913), p. 228, if an order is made without 
jurisdiction, the remedy is by way of revision 
under sect. 116. 

(8) Aubhoy Churn a. Shamont, 16 C. 788 
(1889). 

(9) Chimilal a. Sonibai,'^ B. 328 (1895). 

(10) Sahebjan a. Sufdur, 22 W. R. 288 
(1874). 

(11) Bwarka Nath a. Bhabatarini, 1 C. W. 

N, viL 

(12) Munni Bam a. Bishen Perkaeh, 24 C. 
878 (1897); AU Akbar a. Khurshed, 27 A. 
696; 2 A. L. J. 465 (1905). 
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order graEting an application ior review,(1) but it does from an original decretal 
order as amended on rcview.(2) An appeal under this rule is not controlled 
by sect. 104, sub-sect. (2). An appeal against an order granting a review would 
lie under sub-rule (1) of this order, even where no appeal would lie against the 
final decree disposing of the case,(3) 

Clause (6).— Appeals have been allowed wj)ere the Judge has not recorded 
his reason for granting an application for review ; (4) or where he has granted 
a review without inqiury or prod? that the now evidence was not within the 
knowledge of the applicant at the hearing or could not be adduced by him 
before the decree was passed ; (6) or on the ground that by going through the 
evidence a second time the Judge might come to a different conclusion ; (6) or 
merely to enable the case to be re-argued.(7) Upon an appeal it may be open 
to the Court of Appeal to say that the Judge ouglit not to liave admitted a 
revicw.(8) The clause does not refer to the weight or sufficiency of evidence, 
and an Appellate Court cannot set aside an order of review merely because in 
its opinion the probative force of the evidence is insufficient to establish the 
allegations made in support of the application for reView, though such 
evidence had such probative force to the Court granting the rcview.(9) 

Clause (o). —This is the effect of the decisions cited.(10) The object of 
placing a limitation on the time within which applications for review may be 
made is that the finality of a decision should be left in doubt no longer than 
the requisites of justice imperatively demand.(ll) Though an appeal lies in 
such oases, an application under sect. 15 of the High Court Charter Act does 
not necessarily lio.(12) Unless the delay was accounted for (13) and the Court 
wa.s satisfied as to there being good and sufficient cause for the delay, the applica¬ 
tion for review ought to have been rejected; (14) and the review and 


(1) Than Singh v. Chundun Singh, 11 C. 
298 (1888); Papayya v. Chelamayya, 12 M. 
125 (1888); Oopal Daa v. Aiaf Khan, 11 A. 
383 (1889). 

(2) Bala Natha v. Bhiva Natha, 13 11. 496 
(1889). 

(3) Shamseh’Ali a. Jagannath, 17 0. W. N. 
403 (1912). 

(4) Gyanund a. Bepin, 22 0. 734 (1895). 

(6) Bhyrub Chundor v. Madhub Bara, 11 

B. L. B., E. B. 423 ; 20 W. E. 84 (1878); 
Jhubhoo Sahoo v. Jn.'iBoda, 17 W. R. 230 
(1872) j Nubohishort) v. Jadub, 20 W. R. 
426 (1873). 

(6) Chunder Churn v. Loodunram, 25 
W. R. 324 (1876). 

(7) Koleeraooddeen ». Heerun, 24 W. R. 
186 (1876). 

(8) Reasut v. AbdooUah, 3 I. A. 221; 2 

C. 131 (1876); and me Manindra v. Balaiam, 
11 C. L. J. 181 (1009). 

(9) Abir Kond Kar v. Mohendra Ball De 


App. 20 of 1911 (Letters Patent), Calcutta, 
31 March, 1910 (cor. Jenkins, C.J., and 
Woodrofle, J.). 

(10) Shama Churn v. Biudabun, 0 W. R. 
181 (1868); Kristo Gobind v. Jugobundhoo, 
12 W. R. 94 (1869); Gour Pershad v. Anjub 
Ali, 24 W. R. 294 (1875); Madho Das v. 
Rukman, 2 A. 287 (1879); Puma Chandra 

V. Nil Madhub, 6 C. W. N. 486 (1901). 

(11) Mobeshur Sing v. Bengal Government, 
7 M. I. A. 283,304 (1869) i 3 W. B., P. C. 46, 

(12) Ashrafannissa v.Inaet Hosaein, 6 B. L. 
R. 316 J 13 W. R. 439 (1870); but ace 
Sreonath v. Kritatto Inyeo, 18 W. B. 286 
(1872). 

' (13) Kasheenatb v, Luokheenarain, W. R, 
(1664) 91; Jhubhoo Sahoo v. Jusoda, 17 

W. R. 230 (1872). 

(14) Asanr Ali v. Woolfutoonessa, 13 W. R 
33; Joogul Kishoio v. Oogur Narain, 8 W. B. 
483. 
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all subsequent proceedings under it ate invalid,(l) But if there be just and 
reasonable cause for the admission of the application for review even after two 
years, the High pourt will not interfere under sect. 15 of the Charter Act.(2) 
It has been held that ignorance of the legal effect of the judgment is not a justifica¬ 
tion of delay; (3) nor ignorance on the part of legal advisers of the contents 
of a document, copy of which was in their possession at the time of the original 
hearing; (4) nor that an application presented in time was refused as 
not properly stamped; (6) nor the ombsiqp of contentions and arguments 
which might have been adduced within proper time; (6) nor where the 
applicant was a minor till shortly before the making of the decree,sought to 
be reviewed,(7) or even till after it was made; (8) nor is the pendency of a 
special appeal,(9) nor the pendency of an appeal dismissed .on the ground of 
want of jurisdiotion.(lO) The time occupied in the appeal should not be 
deducted ; (11) nor can the time occupied in prosecuting a prior application for 
review be deducted in calculating limitation.(12) A new exposition of the 
law was held not to be a just and reasonable cause for not having presented 
the application for. review within the prescribed time.(13) When, however, a 
suit was dismissed as wrongly framed, and the plaiiftifi brought a second suit 
in which the Pull Bench held that the course taken in the first suit was the 
]A'oper one, the plaintiff was allowed a review in the first case though out 
of time, that being a very different thing from interfering with previous 
decisions of the Court in other cases between other parties.(14) The period of 
liinitation is now prescribed by Art. 173, Schcd. I., Division III., Limitation 
Act IX. of 1908. Under the Code of 1869 it was governed by sect. 377 of 
that Code, which fixed the period at ninety days. 

" Such objections may be taken.’—The provision, that objection can 
be taken by appeal against the order or on appeal against the final decree, has 
been held not to be controlled by sect. 691 (now sect. 106).(15) The fact that 
a party on the re-hearing of the case produced fresh evidence himself did not 
debhr him on appeal from objecting on the same ground, namely, that the 
opposite party had not established that with due diligence he could not have 


(1) Qunganarain v. Qonomooneo, 8 W. R. 
184 (1867); Luohmon Singh ». Shumshere 
Stngh, 31. A. 68,69 (1874); s. c., 14 B. L. R. 
373. 

(2) Ajonniass v. Snrja Kant, 2 B. L. R., A. 
0.181 (1869); 11 W. R. 66. 

(3) Gnlam Husen v. Sayad Musa, 8 B. 260 
(1884). 

(4) Gopal Chandra v. Solomon, 13 C. 62 
(1886). 

(6) Mnnro v. Cawnpore Municipal Board, 
12 A. 67 (1889). 

(6) Madho v. Rukman, 2 A. 287 (1879). 

(7) Qopal IJarhar v. Hanmant, 6 B. 107 
(1881). 

(8) Inn AppaRao, 10 M. 73 (1886)[P.C.]; 
but see Hoghton v. Fiddey, L. R. 18 Eq. 573 


(1874). 

(9) Lucas V. Stephen, 9 W. R. 301 (1868); 
Pakirau. Basapa, 8 B. H. 0., A. C. 284 (1871). 

(10) Oulam Husen v. Sayad Musa, 8 B. 260 
(1884). 

(11) Ib. 

(12) Vaman v. Malhari, 26 B. 486 (1902). 

(13) Onoop Chunder v. Ekkowtee, 6 W, R, 
167 (1866); Shama Chum $. Bindabun 
Chunder, 9 W. R. 181, 18f (1868); Pran 
Kishen v. Bnkshee Caxee, 10 W. R. 26 (1868); 
Ramkuvarbai v. Damodhar, 6 B. H. C., A. C. 
146 (1889). 

(14) Jonmenjoy v. Dassmoney, 8 C. 700. 
(16) Gyanund r. Bepin Mohnn, 22 C. 784 ■ 

(18.96). 
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adduced tie new evidence on whici iis application fox review was based, as 
he had urged in opposition to such application.(l) Where in the opinion of 
the Privy Council the High Court had wrongly allowed a review and had ad¬ 
mitted additional evidence, their Lordships did not consider it right to exclude 
that evidence from their consideratioD.(2) 

8. When an application for review is granted, a note 

BeHstry of applies- f^ereof shall be fnade in the register and 
tion gTsntei, and order the Coilrt may at once re-hear the case or 
for re-hearlng. make such order in regard to the re-hearing 

as it thinks fit. 

Registry of application granted, and order for re-hearing.—This 
rule corresponds with sect. 380 of Act VIII. of 1859. That s(!Ction after the word 
“ register ” ran “ of suits or appeals {as the case may be) arul the Court shall give- 
such order in regard to the re-hearing of the suit as it may deem proper in the circum¬ 
stances of the case." The present wording wa.s adopted by sect. 630 of 
Act X. of 1877. There Jias been some diversity of decision on the question 
as to what may be gone into at the re-hearing. The Calcutta High Court 
formerly held that the applicant was only entitled to go into the points on 
which tlie rule granting the review was allowed, and that matter,? not men¬ 
tioned when the rule wa.s argued could not be gone into; (3) but later 
the same Court held it was discretionary with the Coiut to re-hear the whole 
case or only the particular point on which the review was granted.{4) The 
Bombay High Court has,.however, held that when a review has been admitted 
the whole case is reopened.(51 And it has recently been held by the Calcutta 
High Court that the expression “ rehear the case ” means “ rehear rhe whole 
ease,” and that if the case is to be reheard only upon special points, the order 
must be made under the last words of the section, which enable the Court to make 
such orders as it thinks fi.t.(6) It lias been held that where a case is admitted 
to review by the deciding Judge and is afterwards tried by another Judge, the 
new Judge must try the point directed by the order of review ; (7) and that a 
Judge granting a review on one point lias no power to go into or to decide a 
matter already decided finally and as to which no application for review was 
made.(8) When a plaintiff obtained a review on the ground that he was en¬ 
titled, upon the allegations and proofs on the record, to the full relief which 

(1) Fran Natli v. Sree Kant, 2 C. L, B. 257 refuse to entertain a new question. 

(1878). (4) Hnrbans r. Thakoor Purshad, 9 C. 209: 

(2) Bajlukkee v. (iokool Chunder, 12 W. B. 13 C. Ii. B. 285 (1882): Thacour Prosad v. 
47 (1869); 13 Moo, 1. A, 209, 226; but sec Baluck Bam, 12 C, 1. B. 64. 

Pran Nath v. Srec Kent, 2 C. L. R. 267 (6) SainalRanehhodv.Dullabh,10B. H. C. 

(1878). aeO-flSTS). 

(3) Dhuronidhur v. Agra Bank, 6 C. 86,89 (6) Sadamddin «. Ekramuddin, 19 0. L. J. 

(1879). This ease was reoently discussed in 226 (1913), Jenkins, C.J., and Mookerjee, J. 
Sadaruddin v. Eknmuddiu, 19 C. L, J. 226 (7) Hurro Chunder v. Bam Kiasore, W. B. 

(1913), pp. 229, 230, when it was suggested (1864) 141. 

by Mookerjee, J., that the real intention was (8) Byjnatho.Wniecr,24 W.B, 427(1876). 
to decide that the Court had a disoretion to 

• 4 T 
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he had Bought, it was held not to he open to the defendant on the re-hearing 
to adduce eridence he ought to have done at the heRring.(l) A Court should 
in its judgment on the re-hearing give reasons for coming to a different con¬ 
clusion from that which it had previously formed.(2) Wlien a case is re-heard 
on review the order on the rehearing is a new decree wliatever the result is ; (3) 
even though on the application for review coming on for re-hearing the Judge 
allowed it on a comparatively insignificant point and forthwith directed a clerical 
error in the decree to hcTccti3(l; and the time, within wllich to appeal on the 
decree runs from the date of such ordcr.{4) • 

Practice.—Sec notes to rr. 1 and 4, ante. 

9 . No application to review an order made on an applica- 
Bar of certain appli- tion for a review or a decree or order passed 
oations. made on a review shall be entertained. 


Eeview of review.—-With verbal alterations and a transposition this 
rule is the same as the last paragraph of sect. 629 of the former Code. The 
first portion of the rule refers to the second, and tlie second portion refers to 
the third, stage of the proceedings through which an application for a review 
may pa8s.(.5) It lias been a question whether these words are tantamount to 
saying “ no second application for review shall be made ; ” that is, whether 
such an application is barred in all CAsce.(6) As regards this, it is clear that 
if an application for review is allowed at the second stage, then the order allow¬ 
ing the applicntinn cannot, .as being an order made on an applicsation for review, 
be itself reviewed. Similarly an order made in the, third stage after 
the admission of the application for review and after the case has been 
re-heard, whether that order confirm, altci, or reverse, the decree sought to bo 
reviewed, is a new decree.(7) There is here a decree or order, as the case may 
be, passed or made upon a review, and this rule prohibits a further rcview.fS) 
There remains a third ca.se, viz. where the application for review is rejected 
at the first or second stage, and the case is in consequence not re-heard. In 
this case the order itself rejecting tlie. application for review cannot be 
reviewed. But the question then arises whether a second application for 
review of the original order or decree may bo made on different grounds. 
For instance, does the rejection of an application based on the ground of 
alleged error apparent on the face of the record preclude a subsequent appli¬ 
cation based on the ground of the discovery of new eaidence 1 It may be 


(1) Banoo Madhub v. Pakaktur, 20 W. R. 
225 (1873). 

(2) Chund AToyee v. Kalu Koomar, 6 W. R. 
18(1866). 

(3) SoudamiDoetJ.MahatabChand Babadur, 
B. L. R., P. B. 686 (1800). 

(4) Joykisbeo v, Ataoor Roboman, 6 C> 22 
{1880). 

(5) See as to these Btagea, Vadilal v. 
Prilchand, 30 B. 66, at p. 60 (1906), 

(0) See Gobinda Ram Mondal v. Bholanatb 


Bhatta, 16 C. 482, 436 (1888); Varaan i*. 
Malhori, 26 B. 485, 491 (1902), and cases 
there cited. 

(7) Vadilal v, Pulobandf«30 B. 66, 60 
(1906); Joykisben Mookerjee v. Ataoor 
Roboman,6 C. 22 (1880); Sondaminee Dosaee 
V. Mahatab Chand Bahadur, B. L. R., B. 
686, 586 (1868). 

(8) Muhammad Yusuf v. Abdul Rahtmto, 
■161. A. 104,106 (1889); s. p,. 16 C. 749,762. 
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contended that this rule does not cover the case, because on the facts stated 
the second application is not for a review of the order made on an application 
for review, nor is it for a review of a decree or order passed or made on a 
review. On the other hand, though the original order is directly attacked 
by such a suhsequmt application, the effect of the latter, if successful, is to 
grant the review which, though on different grounds, w'as previously refused. 
It has been said (1) that the present provision was first inserted in the Code 
of 1877 to meet the decision of the Full BcncR in Nasiruddin Khan v. Indro- 
namyan Cliowdliry,(2) that the <Jourt may admit a review even after a prior 
order rejecting i(. On tlie other hand, the Calcutta High Court has held (3) 
that tliough the order of rejection is final in the sense tJiat it cannot be made 
tlie direct subject of review, these provisions do not prohibit tiie admission 
of a Bub.sequent application for review of,the original decree on a different 
ground from that which was the. basis of the. previous uppHeatiou wliioh was 

refused. 

• 

(1) Vaman r. Mslliari, 2R B. t.S.R, 40] (3) Gobinda llam Mondal v. Bholanath 

(1902); s. 0 ., 4 Bom. L. R. J2I. Bhatta, IS C. 432 (1R8S), and Hie case cited 

(2) B. L. B.. F. B. 307 (1860). in last note. 




ORDER XLVIII. 


Miscellaneoiis. 

1. (1) Every process issued under this Code shall be 
Process to be served at served at the expense of the party on 
expense of party Issuing, whose behalf it IS issued, unless the Court 
otherwise directs. 

(2) The court-fee chargeable for such service shall be' paid 
within a time to be fixed before the process 
is issued. 


Costs of service. 


“ UplesB the Court otherwise directs.” —In the matter of H. C. Studd,(l) 
llampini, J., said: “ This provision of the Civil Procedure Code does 
not appear to mo to give a Court any power tf) depart from the rules of the 
High Court on the subject of the levy of process fees, or to remit those 
fees. The section relates to the payment of process fees by the parties to a 
suit, and gives the Court, acting judicially, power to n&ke an order, between 
party and party only, as to who should pay the process fees. It does not ex¬ 
pressly give power to remit the fees, or, what comes to the same thing, to order 
that the .process should be served free, or, in other words, at the expense of 
Government, and in the present case we cannot, I think, make such an order 
under sect. 93, C. P. C., seeing that the Government is no party to-the suit.” 
Ghose, J., however, declined to express any opinion upon the question, “ whether 
or hot the Court has the power to relax in any case tlie process-fee rules,” and 
Eanipini, J., himself pointed out that some Benches readily grant a relaxation 
of these rules. 

Within a time to be fixed by the Court. —If no time is fixed, there 
is no obligation to pay the court-fee ; and where processes could not be served 
oil witnesses for non-payment of the court-fee, in such a case it was held that 
the suit could not be dismissed for default of ovidenco.(2) 


2. All orders, notices and other documents required by 
notiees this Code to be given to or served on any 
person shall be served in the manner provided 
for the service of summons. 


Orders and 
how Mrved. 


(1) 3 C. W. N. 82 (1898). 

(2) Pursbadee La] v. Umbika Ferabad, 3 
B. I. R. App.’2r) ; 9. c., 11 W. R. 290 (1860); 
and see Uobun Mundur v, Brij Bhooknn, 9 


W. R. 127 (1868), where if was held that the 
party was not bound to pay into Court until, 
the latter had fixed what woi reasonable. 
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Services of notices. —This includes service by post where the person 
resides out of British India, as provided by 0. V. r. 25, 07rfe.(l) 

3. The forms given in the affetidices, with such variation 
Use 0 l forms In nppen- as the circumstances of each case may 
dices. require, shall be^ used for the purposes 

therein mentioned. 

Forms. —It is fair to assume that those forms do not exceed that wliicli 
is permis8ible.(2) 

(1) Ghamshamlal e. Bhannali, 6 B. 249, (2) Achalabalo Bose v. Surendra Nath, 24 

261 (1881). c. 766, 772 (1897), 



ORDER XLIX. 


Chartered Hitjh Courts. 


1. Notice to produce documents, summonses to witnesses, 
Who may serve pro- and every other judicial process, issued in the 

cesses of High Court. exercise of the original civil jurisdiction of the 
High Court, and of its matrimonial, testamentary and intestate 
jurisdictions, except summonses to defendants, writs of exec'ution 
and notices to respondents may he served by the attorneys in the 
suits, or by persons employed by them, or by such other persons 
as the High Court, by any nile or order, directs. 

2. Nothing in this schedule shall he deemed to limit or other- 
Saving in respect of wise uffect any rules in force at the commence- 

Chartered High Courts. meut of this Code for the taking of evidence 
or the recording of judgments and orders hy a Chartered High Court. 

High Courts. -Tliis rulo, wliicli cmhodies sfct. 633 of the last Code, em¬ 
powers the Court io determine Mdictlier tlie judgments should he given orally 
or ill writing, or aceording to any mode which might appear to it best in the 
interests of justice ; and where rules have been made the rules and not seet. 074 
(now 0. XLl. r. 31) apply.(I) 


3. The following rules shall not apply to any Chartered 
; , , High Court in the exercise of its ordinary 

Application of rules. “ , • • i ■ . t i- '' 

or extraordinary original civil jurisdiction, 

namely: - 

(7) rule Id and rule / 1, clauses (h) and (c), of Order VJI; 

(;7) rule J of Order X ; 

{o) rule ill of Order XV1; 

{4) rules o, u, s, 10, II, l.l, 14, 15 and 10 {so far as 
relates to the maimer of taking evidence) of Order 
XVIJI; 

{J) rules I to tV of Order XX ; and 

{/!) ride 7 of Order XXXllI {so far as relates to the 
making of a memorandum); 

and rule i)5 of Order XLl shall not apply to any such High .. 
Court in the exercise of its appellate jurisdiction. 


(1) Sunder Bibi ii. Bisheshnr Hath, 9 A, 93 (188C). 




Oiy^ER L. 


Provincial Small Came Courts. 

1. The provisions hereinajter specified shall not extend to 
Provincial Small Cause Courts Constituted under the Provincial Small 
Oourta. Cause Courts Act, or to Courts exercising 

the jurisdiction of a Court of SnuM Causes under that Act, that is 
to say-—- 

(a) so much of ll^s sched'ide as relates to — 

(i) suits excepted, from the cognizance of a Court of Small 

Carnes or the execution of decrees in sueh suits; 

(ii) the execution of decrees against immoveable 'irroperty or 

the interest of a partner in partnership property ; 

(Hi) the settlement of issues ; and 
{h) the following rules and orders — 

Order 11, r. / (frame of suit) ; 

Order X, r, ,1 (record of examination of parties); 

Order XV, except so much of rule 4 as provides for the pro¬ 
nouncement at once of judgment; 

Order XVlll, rules b to l',2 (evidence) ; 

Orders XLl to XLV (appeals) ; 

Order XLV 11, rules :2, ,i, 5, u, 7 (review) ; 

Order LI. 



ORDER Ul. 

Pr&sidermj Small Cause Courts. 

1. Sam as frovided in rules and of Order V, rules 4 
Presidency Small Cause 7 of Order XXI, and rule 4 of Order 

XXVI, and by the Presidency Small Cause 
Courts Act, ISHrd, this schedule shill not extend to any suit or 
froceeding in any Court of Smcdl Causes established in the towns 
of Calcutta, Madras and Bombay. 



Appendices to the First Schedule: Forms. 


.APPENDIX A. 

PLEADINGS. 

(1) Titles or Sbits. 

In the Codbt or 

A. B. {add, description and residenci.) . Plaintiff, 

against 

C. D. {add descriplicni and residence) . Defendant. 


(2) Description or Parties in particblau Cases 


The Secretary of State for India in Council. 


The Advocate General of 


The OoUeotor of 
The State of 


The A. B. Company, 1 amited, having its registered office at 


A. B., a public officer of the C. D. Company. 


A. B. {add description and residence), on behalf of himself and all other creditors of 
C. D., late of {add description and residence). 


A. B. {add description and residence), on behalf of himself and all other holders of 
debentures issued by the Company, Limited. 


The Official Beceiver. 

, A. B., a minor {add description and residence), by C. D. [or by the Court of Wards], 
/hit next friend. 
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A. B. {add descriptim and residence), a person of unsound mind [or of weak mind ) 
by C. D., his next friend. 

A. B., a firm carrying on business in partnership at 

A. B. {add dtscriplimi mid rtaidence), by his constituted attorney C. I), {add 
description and reeidcnK). 

I 

A. B. {mid- description and residence), Shebail of Tbakur. 

A. B. {add description and residence), executor of C. D., deceased. 

A. B. {add, description and residence), heir of G. D., deceased. 


(3; PnAiNiu 
No. 1. 

Money lent. 

{Title.) 

.1. 11., tlic above-named plaintiff, states as follows:— 

1 On the day of 19 , he lent the defendant 

ruixtes repayable on the day of 

2. The defendant has not paid the same, except rupees paid on the 

day of 19 . 

[I j'lhe, plaintiff claims exemption from any law of limitation, say ;—] 

3. The plaintiff was a minor [or insane] from the day of 

till the . day of 

4. [Facts showing when the cause of action arose and that the Ooml has ftirisdiciioti.] 

5. The value of the subject-matter of the suit for the purpose of jbeisdiction is 

rupees and for the purpose of court-fees is nipoe.s. 

fi. The plaintiff claims rupees, with interest at per cent, from 

the day of 19 


No. 2. 

Money overpaid. 

{TUle.) 

A. 7?., the above-named plaintiff, states as follows — 

1. On the day of 19 . , the plaintiff agreed to buy and 

the defendant agreed to sell bars of silver at anno# per tola of fine 

silver. 

2. The plaintiff procured the said bars to be assayed by E. E., who was paid by 

the defendant for such assay, and E. F. declared each of the bars to contain 1,600 tolas 
of fine silver, and the plaintiff accordingly paid the defendant rupees. 

3. Enoli of the said bars contained only 1,200 toles of fine silver, of which fact the 
plaintiff was ignorant when he made the payment. 

4. The defendant has not repaid the sum so overpaid, 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 
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No. 3. 

Goods bold ai' a Fixed PaioK and dklivebed 
(Pittf.) 

A. JJ., the abovo-naiuod plaiiitifi, states as follows ;— 

1. On the day of 19 , £. F. sold and delivered to the 

defendant [one hundred barrels of flour, or the goods mentioned in the uchedule hereto 
annexed, or sundry goods]. 

2. The defendant promised to pay* rupees for the said goods on delivery 

I or on the day of , some eUuj before the plaint was filed], 

3. He has not paid the same. 

t. A’. F, died on the day of 19 . By his last will he 

appointed his brother, the plaintiff, his executor. 

[Aa ill paras. 4 and o of Form No. 4.\ 

7. The plaintiff as executor of E. F. claims [Relief claimed]. 


No. i. 

Goods .sold Ht A HeaSONAULE PlUCE AND DDLlViSKliD. 

(TiOe.) 

.4. B., the above-named plaintiff, states as follows - 

1. On the day of 19 , plaintiff sold and delivered to 

the defendant [sundry articles of house-fumiturej, but no express agrccineiif. was made* 
as to the price. 

2. The goods wore reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and h of Form No. 1, and Relief claimed.] 


No. 5. 

Goods m.uie at Dkeendan'p’s Ukoukst, and no'J' .u'OUPtnd. 

{Title.) 

A, H., the above-named plaintiff, states as follows ;— 

1. On the day of 19 , E. F. agreed with the plaintiff 

that the plaintiff should make for him [eia: faWcA and fifty chairs], and that E. F. should 
pay for the goods on delivery ru])ees. 

2. The plaintiff made the goods, and on the day of 19 , 

offered to deliver them to E. F., and has ever since been ready and willing so to do. 

3. E. F. has not accepted the goods or paid for them. 

[As III -paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 8. 

Dks’ioiisndy ufON A He-sai.e [Goods sold at Auction [. 

{Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the ■ day of 19 , the plaintiff put up at auction 

sundry [goods'], subjeot to the condition that all goods not paid for and removed by the 
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)urohtt8er within [ten days] after the sale should he re-sold hy auction on his account, of 
vhioh condition the defendant had notice. 

2. The defendant purchased [one crate of crockery] at the auction at the price of 

. rupees. 

3. The plaintiff was ready and willing to deliver the goods to the defendant on the 
late of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased hy him, nor pay for them 
ivithin [ten days] after the sale, nor ivfterwaids. 

6. On the . day c® 19 , the plaintiff re-sold the [crale of 

rockery], on account of the defendant, by public auction, for rupees. 

0. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to 
rupees. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 7. 

SuitvicES AT A Reasonable Rate. 

(Tiih.) 

A. B., the above-named plaintiff, states as follows :— 

1. Between the day of 19 , and the day ol 

19 , at , plaintiff [executed sundry drawings, designs and 

diagrams] for the defendant, at his request; but no express agreement was made as 
to the sum to he paid for such services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[4s in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 8. 

Services and Matebials at a Reasonable Cost. 

(Title.) 

’’ A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , at , the plaintiff built 

a house [knbwn as No. , in ], and furnished the materials therefor, 

for the defendant, at his request, but no express agreement was mode as to the amount 
to be paid for such work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

[4« in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 9. 

Use and Occupation. 

(Title.] 

A B the above-named plaintiff, executor of the will of X. Y., deceased, state* «• 

follows 

1. That the defendant occupied the [house No. , Street], by per*. 

_-t -.LI Y V iBsi dav of 19 . Until 4hlk, 
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day of 19 , aud no agreement was made as to payment for 

the use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 

rupe^. 

3. The defendant has not paid tho money. 

[Ae in paras. 4 and S of Form No. 1.] 

6, The plaintiff as executor of X. 7. claims [Belief claimed]. 


•No. 10. 

Oif AN Award. 

[Title.) 

A. B., the above-named pbaintiff, states a.s follows :— 

1. On tho day of 19 , the plaintiff and dofeudaiit, having 

u difference between them ooucerniug [a demand of the plaintiff for the price of ten 
barrels of oil, which tho defendant refused to pay], agreed in writing to submit tho 
differenoe*to the arbitration of E. f\ and 0. J!., and the original document is annexed 
hereto. 

2. On the day of 19 , the arbitrators awarded that the 

defendant should [pay tho pl|intiff rujjecs]. 

.3. The defendant has not paid the money. 

[As in itaras. 4 and 5 of Form No. 1, arul Itrlief (laimed.] 


No. II. 

On a Forbiqn Judgment. 

[Title.) 

A. if., the above-named plaintiff, states as follows:— 

1. On the day of 19 , at in the State 

[or Kingdom], of , the Court of that State [or Kingdom], in a 

suit therein pending between the plaintiff and the defendant, duly adjudged that the 
defendant should pay to the plaintiff rupees, with interest from the said date. 

2. The defendant has not paid the money. 

[A,( in paras. 4 and 5 of Form No. 1, and Belief claimetl.] 


No. 12. 

Against Surety eor Payment of Bent. 

[Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , E. F. hired from the plaintiff for 

the term of years, the [house No. , Street], at the annual rent 

of rupees, payable [monthly]. 

2. The defendant agreed, in consideration of the letting of the premises to E. F., to 
guarantee the punctual payment of the rent. 

< 3. The rent for the month of 19 , amoimting to rupees, 

has not been paid. 

[Ift term of the agreemerU, notice is required to be given to the surety, add :—] 

4. On the day of ' 19 , the plaintiff gave notice to the 

(idrfendant of the non-payment of the rent, and demanded payment thereof. 

6. The defendant has not paid the same. 

. [As in varas. 4 and 5 of FormNo. 1, and BeUefelaimed.^ 
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No. 13. 

Bkhach or Aoreemskt to purchase Land. 

{Title.) 

A. Fi„ the aboA’e-namcd plaintiff, states as follows;— 

1. On the day of 19 , the plaintiff and defendant entered 

into an agreement, and the origjnal document is hereto annexed. 

[Or, On the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff should sell t«) the defendant and that the defendant 
should purchase from the plaintiff forty highns of land in the village of for 

rupoes.'J 

2. On the day of 19 , the plaintiff, being then the absolute 

owner of the property [and the same being free from all incumbrances as was made to 
appear to the defendant!, tendered to the defendant a sufficient instrument of transfer 
of the .same [or, was ready and wiRing, and is still ready and rvilling, and offered, to 
transfer the same to the defendant by a suffioient instrument] on the payment by the 
defendant of the sum agreed upon. , 

3. I’he defendant has not paid the money. 

[/Is in paras. 4 ami 5 of Form No. 1, ami Relief daimcil.'] 


No. It, 

Not deuvkwnq Goods soi.d. 

{Tide.) 

A. 11, the ahovo named pilaintiff, states as follows:— 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the defendant should debver [one hundred barrels of flour] to the plaintiff 
on the day of 10 ], and that the plaintiff sho^d pay therefor 

rupees on delivery. 

2. Oil the [said] day the plaintiff was ready and willing, and offered, to pay the 
defendant ihe .said sum upon delivery of the goods. 

3. Th(' defendant has not delivered the goods, and the plaintiff has'been deprived 
of the proilts which would have accrued to him from such delivery. 

I /l.<i in paras. 4 and 5 of Form No. 1, and Relief clamed.] 


No. 16. 


WnoNfiiur, Dismisbai.. 

{Titie.) 

A. B., the above-named plaintiff, states as follows;— 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should serve the defendant as [an accountant, or in the capacity 
of foreman, or as the case may ie], and that the defendant should empjpy the plaintiff 
as such for the term of [one year] and pay him for his services ' ^pees (monthly). 

2. On the day of 10 > the plaintiff entered upon the 

service of the defendant and has ever since been, and still is, ready and willing to oon> 
tiuue in such service during the remainder of the said year, whereof the defendant' 
always has had notice. 

3. On the day of 19 , the defendant wrongfully dis¬ 

charged the plaintiff, and refused to permit to serve as aforesaid, or to pay him fw„ 
his services. 

[As in paras, 4 and 5 of Farm No. 1, and Sditf ctofmed.] * 
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No. 16. 

BlUSACn OF COKTEACT TO SKKVE. 

{TiOe.) 

A. B., the above-named plaintiff, states as follows 

1. Ontho day of 19 , the plaintiff and defendant mutually 

igreed that tho plaintiff should employ the defendant at an fanmial] salary of 

•upeee, and that, the dofondant should servo tho plaintiff as [an artist] for the term 
of [one year], 

2. Tho plaintiff has always been rtady and willing to perform hie part of the agree¬ 
ment [and on the day of 19 , offered so to do]. 

9. The defendant [entered upon] tho serviee of the plaintiff on the above-mentioned 
day, hut afterwards, on tho day of 19 , he refused to serve 

tho plaintiff as aforesaid. 

[As in parw. 4 awl 5 of Form No. 1, ami llHkf claimaL] 


No. 17. 

Aoainst a Bon.DEn fob Dkfeotivb Wokkmahsuip. 

(TitU.) 

A. B., the above-named plaintiff, states as follows;— 

1. On the day of 19 , the plaintiff and defendant entered 

into an agreement, and the original document is hereto aimexed. [Or state the tenor oj the 
contract.} 

[2. The plaintiff duly performed all the conditions of the agreement on his part.] 

3. Tlic defendant [built the house referred to in the agreement in a bad and un¬ 
workmanlike manner.] 

[As m puroA. 4 and !i of Form No. I, and Relief claimed.} 


No. 18. 

On a Bond fob the Fideuty of a Cr.EEK. 

[Titte.) 

A. B,, the above-named plaintiff, states ns follows; - 

1. On the day of 19 , the. plaintiff took E. F. into his 

employment a.s a clerk. 

2. In consideration thereof, on the day of 19 , the defen¬ 

dant agreed with the plaintiff that if E. F. should not faithfuUy perform his duties 
as a clerk to the plaintiff, or should fail to aeaount to the plaintiff for all monies, evidences 
of debt or other property reoeived by him for the use of the plaintiff, the defendant would 
pay to the plaintiff whatever loss he might sustain by reason thereof, not exceeding 

rupees, 

[Or, 2. In consideration thereof, the defendant by his bond of the same date bound 
BimnnH to pay the plaintiff tho penal sura of rupees, subject to tho condition 

that if E. F. should faithfully perform his duties as clerk and cashier to the plaintiff 
and should justly aooount to the plaintiff for all monies, evidences of debt or other 
property which should^o at any time held by him in trust for tho plaintiff, the bond 

should be void.] , , . , .. j u j • 

[Or, 2. In consideration thereof, on the same date tho defendant executed a bond m 
favour of the plaintiff, and the original document is hereto annexed.] 

3. Between the day of 19 and the ^ day of 

19 , E. F. reoeived money and other property, amounting to the value 

of ‘ rupees, for the use of the piaintiff, for which sum ho has not aeoounted to 
him, and the same still remains due and unpaid. 

[As tn parai. 4 and 5 of Form No. 1, and Relief claimed.} 
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No. 19. 

Br Tenant against Landlokd, with Special Damage. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendant, by a regis¬ 
tered instrument, let to the plaintiff [the house No. , Street], for the 

term of years, oontraeting with the plaintiff that he, the plaintiff, and his 

legal representatives should quietly enjoy possession thereof for the said term. 

2. All conditions were fulfilled and aU thfugs happened necessary to entitle the 
plaintiff to maintain this suit. 

3. On the day of during the said term, E. F., who was the 

lawful owner of the said house, lawfully evicted the plaintiff therefrom, and still 
withholds the possession thereof from him. 

4. The plaintiff was thereby [prevented from continuing the business of a tailor 

at the said place, was compelled to expend rupees in moving, and lost the 

custom of G. H. and 7. J. by such removal.] 

[A 9 in paras. 4 ami- S of Form No. 1, and Belief clamed.) ' 

No. 20. ' 

On an -Agbeeiient or Indemnity. 

(Tiflf.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 • , the plaintiff and defendant, being 

partners in trade under the style of .1. B. and G. D., dissolved the partnership, and 
mutually agreed that the defendant should take and keep all the partnership property, 
pay all debts of the firm and indemnify the plaintiff against all claims that might be 
made upon him on account of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

3. On the day of 19 , [a judgment was recovered against 

the plaintiff and defendant by E. F., its. the High Court of Judicature at 

upon a debt duo from the firm to E. F., and on the day of - 19 .] 

the plaintiff paid rupees [in satisfaction of the same], 

4 . The defendant has not paid the same to the plaintiff. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 

No. 21. 

Proocbi-NQ Phopbety by Feauh. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendant, for the purpose of 

inducing the plaintiff to sell him certain goods, represented to the plaintiff that ^e, the 
defendant, was solvent, and worth rupees over all his liabiljtiei]. 

2. The plaintiff was thereby indqoed to sell [and deliv^ to th* drfendtmt [dry 

goods] of the value of rupera. ' 

3. The said representations were false [or, stale the partieubtr faledioods] and were 
then known by the defendant to be so. 

4. The defendant has not paid for the goods. [Or, if the goods wire not delttsistii 

The plaintiff, in preparing and shipping the goods and procuring their reatonititE^.: 
expended rupees. 

[As in paras. 4 and 6 of Form No. 1, and Belief claimed.] 
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No. 22. 

Fraudui,isnti.x pnoouiaNO Credit to be given to another Person. 

(ritfe.) 

A. B., the above-named plaintiS, states as follows :— 

1. On the day of 19 , the defendant represented to the 

plaintiff that E. F. was solvent and in good credit, ajid worth rupees over all 

his liabilities [or, that E, F, then held a responsible situation and was in good oiroum- 
stanoes, and might safely be trusted ssith goods on credit]. 

2. The plaintiff was thereby induced to sell to E. F. [rice] of the value of 

rupees [on months credit]. 

3. The said representations were false and were then known by the defendant to be 
so, and wore made by him with intent to deceive and defraud the plaintiff [or, to deceive 
and injure the plaintiff]. 

4. E, F. [did not pay for the said goods at the expiration of the credit aforesaid, or] 
has not paid for the said rice, and the plaintiff has wholly lost the same. 

• [.4« in paras. 4 and 5 of Form No, 1, and Belief claimed,,'] 


' No. 23. 

PoLbUTINU THE WaTER UNDER THE Pu\lKTlFTi'’s LaNJ). 

[TUle.) 

A. B., the above-named plaintiff, states as follows ;— 

1. The plaintiff is, and at all the times hereinafter mentioned wa,s, possessed of 

eortaiu land called and situate in , and of a well therein, and of 

water in the well, and was entitled to the use and benefit of the well and of the water 
therein, and to have certain sprhigs and streams of water which flowed and ran into the 
well to supply the same to flow or run without behig fouled or polluted. 

2. On tho day of 19 , the defendant wrongfully fouled 

, and polluted the well and the water therein and tho springs and streams of water which 

flow^ into the well. 

3. In consequence the water in tho well became impure and unfit for domestic and 
. other necessary purposes, and the plaintiff and his family are deprived of the. use and 

benefit of the well and water. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 24. 


CARRyiNQ ON A Nojaous Mandeactdre. 

(TiUe.) 

B., the fkbovo-named plaintiff, states as follows:— 

1. The plaintiff is, and at all the.timea hereinafter mentioned was, possessed ot 

oertain lands called , situate in 

2. Ever sinoe the day of defendant has wrong¬ 

fully caused to issue from oertain smelting works oonied on by the defendant large 
quantities of offensive and unwholesome smoke and other vapours and noxious matter, 
which spread themselves over and upon the said lands, and corrupted the air, and settled 

on the sutfaoe of the lands. , . 

3. Thereby the trees, hedges, herbage and crops of the plaintiff growing on the lands 
were damaged and deteriorated in value. Mid the cattle and live-stock of the plaintiff on 
the liMi d « became unhealthy, and many of them were poisoned and died. 

’ 4 U 
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4. The plftitiUfT wub uuablo to gra^e the lands with cattle and sheep as he otherwiKc 
might have done, and was obliged to remove his cattle, sheep and farming-atock thore- 
irom, and has been prevented from having bo beneficial and healthy a use and occupation 
of the lands as ho otherwise would have had. 

[.'Is in paras, 4 aiul 5 of Form ffo. 1, and Rtlief daimed,] 


No. 26. 

Oa-STiu^rriNO a Rioiit oi' W.tv. 

[rule.) " 

A. li., tlio above-named plaintitf, states as follows :— 

1. Tlio plaintiff its, and at the time hereinafter mentioned was, possessed of [a house 

in the village of ]. 

2. He was entitled to a riglit of way from the [house] over a certain held to a public 
highway and back again from the highway over the. field to tlie house, for himself and ids 
servants [with vehicles, or on foot] at all times of the year. 

3. On the day of 10 , defendant wrongfully obstructed the 

said way, so that tlic plaintiff could not pass [with vehicles, or on foot, or in any manner] 
along the way [and has ever since wrongfully obstructed the same], 

4. {Stale special damage if any.) 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 26. 

Obstkuctdio a HianwAY. 

{Title.) 

1. The defendant wrongfully dug a trench and heaped up earth and stones in the 

public highway leading from to so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, fell over the 
said earth and stones [or into the said trench] and broke his arm, and suffered great pain, 
and was prevented from attending to his business for a long time, and incurred expense 
for medical attendance. 

[rls in paras. 4 and 5 of Form No. 1, and Relief daimed.] 


No. 27. 

DiVHRTING a WATKB-COU)i.SE. 

(7’tVte.) 

.4. 11., the above-named plaintiff, states as follows 

1. The plahitiff is, and at the time hereinafter mentioned was, possessed of a mill 

situated on a [stream] known as the , in the village of , district 

of 

2. By reason of such possession the plaintiff was entitled to the flow ofthe stream for 
working the mill. 

3. On the day of 19 . the defendant, by cutting the 

bank of the stream, wrongfully diverted the water thereof, so that less water ran into 
the plaintiff’s mili. 

4. By reason thereof the plaintiff has been unabl.e to grind more than sacks 

per day, whereas, before the said diversion of water, he was able to grind sacks 

per day. 

[As in paras, 4 and 5 of Form No, 1, and Relief daimed.] 
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No. 2P. 

ObSTBUCTINO a IltOKT TO USE WaTBB i'OB IbbIOATTON. 

{TitU.) 

■ A. B., the above-named plaintiff, states as follows 
, 1. Plaintiff is, and was at tho time hereinafter mentioned, possessed of certain lauds 

situate, etc., and entitled to f ahe and nse a portion of tho water of a certain stream for 
irrigating tho said lands. a 

2. On the day of ^ 10 , the defendant prevented tho 

plaintiff from taking and using the said portion of the said water as aforesaid, by 
wrongfully obstnioting and diverting the said stream. 

[As in paras. 4 and S of Form No. 1, awl Relief daiitmi.] 


No. 29. 

INJCHIK.S OAOSED BX NeOUOKKI'E OK A l{.\II,HOAn. 
moe.) 

A. B., the. above-named plaintiff, states as follows- 

1. On the Say of 19 , the deCcndanls were common 

carriers of passengers by railway between and 

2. On that day the plaintiff was a jrassenger in one of the carriages of the defendants 
on the said railway. 

3. While ho was such passenger, at [or near the station of 

or between the stations of and J, a collision oecui’red on the said 

railway, caused bythe negligence and uiiskilfulness of the defendants’ servants, whereby 
the plaintM was much injured [havmg his leg broken, his head cut, etc., and slate the 
special damuje, if any, asj, and incurred expense for medical altendanciA and is perma- 
nontly disabled from carryuig on his former business as [a salesman]. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed,} 

[Or this:—2. On that day the defendants by their servants so negligently and 
unskilfully drove and managed an engine and a train of carriages attached thereto upon 
and along the defendants’ railway which the plaintiff was then lawfully crossing, that the 
said engine and train were driven and struck against the plaintiff, whereby, etc,, as 
in para. 3.] 


No. 30. 

INJDBIBS (JAUSBD BY NeOUGENT DeIVINU. 

{Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. The plaintiff is a shoemaker, carrying on business at . The defendant 

is a merchant of 

2. On tho day of 19 , the ijlaintiff was walking southward 

along Chowringhee, in the City of Calcutta, at about 3 o’ clock in tho afternoon. He was 
obliged to cross Middleton Street, which is a street running into Chowringhee at right 
angles. While he was crossing this street, and just before he could reach the foot- 
pavement on the further side thereof, a carriage of the defendant’s, drawn by two horses 
under the charge and control of the defendant’s servants, was negligently, suddenly and 
without any warning turned at a rapid and dangerous pace out of Middleton Street into 
Chowringhee. The polo of the carriage struck the plaintiff and knocked him down, and 
he was much trampled by the horses. 

3. By the bTow and fall and trampling the plaintiff’s left arm was broken and he was 
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bruised and injured on theeide and back, as well as internally, and in consequence thereof 
the plaintifi was for four months ill and in suffering, and unable to attend to his business, 
and incurred heavy medical and other expenses, and sustained great loss of business and 


profits. 


{As in poras, 4 and 5 of Form No. 1, and Selief cUtitned.] 


No. 31. 

Fob Mslicious Pboseoution. 

{Tilk.) » 

,1. K, the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendant obtained a warrant 

of arrest from [a Magistrate of the said city, or as the case may 6c] on a charge 

of , and the plaintiff was arrested thereon, and imprisoned for 

[days, or hours, and gave bail in the sum of rupees to obtain his release]. 

2. In so doing the defendant acted maliciously and without reasonable or probable 
cause. 

3 . On the day of 19 , the Magistrate dismissed the 

complaint of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the plainfiff, hearihg of the arrest, 
and supposing the plaintiff to bo a criminal, have ceased to do business with him; 
or, in consequence of the said arrest, the plaintiff lost his situation as clerk to one E. F .; 
or in consequence the plaintiff suffered pain of body and mind, and was prevented from 
transacting hie business, and was injured in his credit, and incurred expense in obtainiijg 
his release from the said imprisonment and in defending himself against the said 
complaint, 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 32. 

MOVSABLISS WBONGTOLLY DBIAINM). 

{Title.) 

4. IJ., the above-named plaintiff, states as follows- 

1. On the day of 19 , plaintiff owned [or 'stale facta 

ahoimng a right to the possessimi] the goods mentioned in the schedule hereto annexed 
[or destrihe the goods], the estimated value of which is rupees. , 

2. Prom tliat day until the commencement of this suit the defendant has detained 
the'same from the plaintiff. 

3. Before the commencement of the suit, to wit on the day of 

19 . the plaintiff demanded the same from the defendant, but he refused to deliver 

them. 

[As in paras. 4 and 5 of Form No, 1.] 

6. The plaintiff claims— 

(1) delivery of the said goods, or rupees, in case delivery cannot 

be had; 

(2) rupees compensation for the detention thereof 

The Schedule. 


No. 33. 

AGAIMST a PBAnnULENT PtTBOHASBB AND HIS TbANSFBMB WUH NOITOB. 

{TMe.) 

’■ A.-8., the above-named plaintiff, states as frdlowa:—' ' 

1. On the day of 19 , the defendant C. D., for the 

of inducing the plaintiff to sell him certain goods, represented to the plaintiff that ^ 
was solvent, and worth ^ Tupe& over all his liabilities]. 
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2. The plaintifi was hereby induced to sell and deliver to C. D., [one hundred boxes 

of tea], the estimated value of which is rupees. 

3. The said representdtions were false, and were then known by C. D. to be so, 
[or, at the time of making the said representations, G. D. was insolvent, and knew himself 
to be so]. 

4. 0. D. afterwards transferred the said goods to the defendant E. E, without con¬ 
sideration [or who had notice of the falsity of the representation]. 

[As in paras. 4 and 5 of F^rm No. I.] 

7. The plaintiff claims— 

(1) delivery of the said gSods, or rupees, in oa-e delivery cannot 

bo had; 

(2) rupees compensation for the detention thereof. 

No. 34. 

Rbscission of a Contract on the Ground of Mistake. 

. (ntle.) 

A. B., the above-named plaintiff, states as follows:— 

1. On the day of 19 , the defendant represented to 

the plaintiff that a certain piece of ground belonging to the defendant, situated at 

, contained [ten oighas], 

2. The plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief that the said representation was true, and signed an agreement, of 
which the original is hereto annexed. But the land has not been transferred to him. 

3. On the day of 19 , the plaintiff paid the defendant 

rupees as part of the purchase-money. 

4. That the said piece of groimd contained in fact only [five bighas]. 

[As in paras. 4 and 5 of Form No. 1.] 

T; The plaintiff claims— 

(1) rupees, with interest from the day of 

19 ; 

(2) that the said agreement be delivered up and cancelled. 

No. 36. 

An InJETNOTION RESTEAtNINO WASTE. 

(Titie.) 

A. B.', the above-named plaintiff, states as follows:— 

1. The plaintiff is the absolute owner of [describe the property]. 

2. The defendant is in possession of the same under a lease from the plaintiff. 

3. The defendant has [out down a number of valuable trees, and thrrotens to out 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras. 4 and S of Form No. 1.] 

0. The plaintiff claims that the defendant be restrained by injunction from com¬ 
mitting or permitting any further waste on the said premises. 

[Pcetmiary compensation may also be claimed.] 


No. 36. 

Injunction restbainino Nuisance. 

(rule.) 

A. B., the above-named plaintiff, states as follows:— 

1. Plaintiff is; and at all the times hereinafter mentioned was, the absolute owner 
^XtbohfHMsNo. , Street, Calcutta]. 



1398 


THE CODE OE CIVIL PROCEDURE. 


Fibst Sohed. 
( 3 ), Nos. 37-30. 


2. The defemhiiit is, and at all the said times was, the ahsoluto owner of [a plot 

of ground in the same street J. 

3. On the day of 19 , the defendant erected upon his 

said plot a staughtcr-honse, and still maintains the same • and from that day until the 
present time has continually caused cattle to be brought and killed there [and has caused 
the blood and offal to be thrown into the street opposite the said house of the plaintiff]. 

4. [In conseqnenoe the plaintifi has been compelled to abandon the said house, and 

has been unable to rent the same,] 

* 

[ds in paras. 4 and 5 of Form No 1.] 

7. The plaintiff claims that the defendant be' restrained by iniunction from com¬ 
mitting or permitting any further nuisance. 


Mo. 37. 

PCBLIO NCISANOE. 

(Titie.) 

A. B,, the above-named plaintiff, states as follows:— 

1. I'hc defendant has wrongly heaped up earth and stones on a public road known 

as Street at so as to obstruct the passage of the public along the 

same and tlu'oatens and intends, unless restrained from so doing, to continue and repeat 
the said wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate General [or of 
the Collector or other officer appomted in this behalf] to the institution of this suit. 

[As in paras. 4 and 5 of Form No. 1.] 

The plaintiff claims— 

(I) a declaration that the defendant is not entitled to obstruct the passage of 
the public along the said public road; 
an injunction restraining the defendant from obstructing the passage of the 
public along the said public road and directing the defendant to remove 
the earth and stones wrongfully heaped up as aforesaid. 


No. 38. 

Injunction against the Diversion of a Waier-coubse. 

(TiOe.) 

A, B., tlie above-named plaintiff, states as follows:— 

[A« in Form No. 27.] 

The plaintiff claims that the defendant be restrained by injunotiion from diverting, 
tho water as aforesaid. 


No. 39. 

. « 

Restoration or Moveable Propertv threatened with Dbstruotwk, and for an 

Injunction. 

(Tiile.) 

A. B., the above-named plaintiff, states as follows 
1. Plaintiff is, and at all times hereinafter mentioned was, tlie owner of [a portrait 
of his grandfather which was executed by an eminent painter], and of which no duplicate 
exists [or, staie. any fads showing that the property is of a hind IhatMomot be rf^aced 
by money]. 
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2. Ou tJio diiy nf I'.l , lio ileim.silcd the same for safe 

keeping with the dcfc.iKlant. 

3. On the day of 1!) , he demanded tlie same from (lie 

defendant and nflercd to pay all reasonable nharges for the storage of the same. 

4. The defendant refuses to deliver the same to tho pkiatilf and threatens to conoeal, 
dispose of, cut or injure the same if required to deliver it up. 

C. No poouniary compensation would bo an adoquaie compensation to tho plaintiff 
for 1 he loss of tho [ painting]. 

[d.5 tn paras. 4 and 5 of i'ohn No. f.] 

8. The plaintiff claims— • 

(1) that tho defendant bo restrained by injunction from disposing of, injuring or 

oonooaling the s.aid [painting]; 

(2) that ho be compelled (o deliver tho same to tho plaintiff. 


No. 40. 


(Tilk.) 

A. B., th» above-named plaintiff, states as follows:— 

1. Before the date of the claims hereinafter mentioned 0. II. deposited with the 
plaintiff Ideseribe iho property] for [safe-keeping]. 

2. The defendant C. D. claims the same [under an alleged assignment thereof to 
him from (I. H.]. 

3. The defendant E. E. also claims the same [under an order of (?. H. transferring 
tho same to hhn]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

6. He has no claim upon the said property other than for charges and costs, and is 
roarly and willing to deliver it to such persons as the Court shall direct. 

0. The suit is not brought by collusion with either of tho defendants. 

f.-l.? in paras. 4 ami S of Form No. 2.] 
il. Tho plaintiff clnuns— 

(1) that the defendants be re,strained, by injunction, from taking any pro¬ 

ceedings against the plaintiff in relation thereto; 

(2) that they be required to interplead together concerning their olaims to tho 

said property; 

1(3) that some person be authorized to receive the said property pending such 
litigation;] 

(4) that upon delivering the same to such [person] tho plaintiff bo discharged 
from ail liability to either of the defendants in relation thereto. 


No. 41. 


AnMINTSTllATIO-V ey CrBDITOB ox BKKALP of HlM.SKUf AXD AH OTHKB CREDITORS. 

(Title.) 

A. B., the above-named plaintiff, states as follows ; — 

1. E. F., late of . was at the time of his death, and his estate still is, 

indebted to the plaintiff in the sum of [Acre insert nature of debt and security, 

if any}. 

2. E, F. died on or about the day of . By his last will, 

dated the day of , he appointed C. D. his executor [or devised 

his estate in' trust, etc., or died intestate, as the ease may be} 

3. The will was proved by C. D. [or letters of administration were granted, eto.]. 
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4. The defendant has posaesaed himself of the moveable [and immoveable, or the 
proceeds of the immoveabloj property of £. r.,‘and has not paid the plaintiff his debt 
[,4s in paras, i and 5 of Form No. I.] 

7. The plaintiff claims that an account may be taken of the moveable [and im¬ 
moveable] property of F,. F., deceased, and that the same may be administered under 
the decree of the Court. 


No. 42. , 

ADMINISTEiTION BY SPBOIHO LBOATBB 


(TMe.) 

I Alter Form No. il thna \— 

[Omit paragraph 1 and commence paragraph 2] E. F., late of , died on or 

a^ut the day of . By his last will, dated the day 

“ .be appointed C. D. hie executor, and bequeathed to the plaintiff [here 

stale the specific legacjf]. 

For paragraph 4 substitute — . 

The defondimt is in possession of the moveable property of E. F,, and, amongst pther 
thmgs, of the said [here name the subject of the specific heguesf]. 

For the commencement of paragraph 7 siAstitule — 

The plaintiff claims that the defendant may be ordered to deliver to him the said 
[here name the subject of the specific beguesl\ or that, etc. ’ 


No. 43. 

ADMIinSTBATIOH BY PhOCIIIAIIY LeOA^BB. 

(TiOe.) 

[Alter Form No. 41 thus ]— 

[Omit paragraph 1 and substitute for paragraph 2] E. F., late of , died 

<m or about the day of . By his last will, dated the 

day of , ho appoint^ 0. D. his executor, and bequeathed to the plaintiff a 

legacy of rupees. * 

In paragraph 4 substitute “ legacy ” for “ debt.” 

Another Form. 

(Titte.) 

E. F., the above-named plaintiff, states as follows ; — 

1. A. B. of K. in the died on the day of . By 

his last will, dated the day of , he appoint^ the defendant 

Jf. N, [who died in the testator’s lifetime] his executors, and bequeathed Us pn^ity, 
whether moveable or immoveable, to his executors in trust, to pay the rdKts ai^ inpome 
thereof to the plaintiff for his life; and after his decease, and in default of his having a 
son who should attain twenty-one, or a daughter who should attain Hiat age or marry, 
upon trust as to his immoveable property for the person who would be the testator's he&a 
at-iaw, and as to his moveable property for the persons who woold be the testator’^ 
next-of-kin if he bad died intestate at the time of the death of the pliuntiff, and simh. 
tailtare of his issue as aforesaid. 

2. The will was proved by the defendant on the 
The plaintiff has not marri^ 


day of 
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3. The testator was at his death eatitled to moveable and immoveable property; the 
defendant entered into the receipt of the rents of the immoveable property and got in the 
moveable property; ho has sold some part, of the immoveable property. 

[As in paras. 4 and 5 of Form No. 1.} 

6. The plaintiff claims— 

(1) to have the moveable and immoveable projiorty of A. B. administered in 
this Court, and for that purpose to have all proper directions given and 

accounts taken; , 

(2) such further or other relief as the nature of the case may require. 


No. 44. 

Execution or Tku.sts. , 

(Tim.) 

• ,4. B., the above-named plaintiff, states as follows ;— 

1. He is one of the trustees under an instrument of settlement bearing date on 

or about the day of made’upon the marriage of E. F. and G. B., 

the father and mother of th^defendant [or an instrmnent of transfer of the estate and 
effects of E. F. for the benefit of C. D., the defendant, and the other creditors of E. E.]. 

2. A. B. has taken upon himself the burden of the said trust, and is in possession 
’of [or of the proceeds of] the moveable and immoveable property transferred by the said 
instrument. 

3. C. D. claims to be entitled to a benefioial interest under the instrument. 

[As in paras. 4 and 5 of Form No. l.J 

6. The plaintiff is desirous to account for all the rents and profits of the said im¬ 
moveable property [and the proceeds of the sale of the said, or of part of the said, 
immoveable property, or moveable, or the proceeds of the sale of, or of part of, the said 
moveable property, or the profits accruing to the plaintiff as .such trustee in the execution 
of the said trust]; and he prays that the Court will take the accounts of the said trust, 
and also that the whole of the said trust estate may be administered in the Court for 
the benefit of C. D., the defendant, and all other persons who may be interested in such 
administration, in the presence of C. J)., and such other persons so interested as the 
Court may direct, or that C. D. may show good cause to the contrary. 

[JV.5.— Where the suit is hy a benefeiary, the plaint may be modelled, mutatis mutandis, • 
on the plaint by a legatee.] 


No. 46. 


PORJIOLOSUHB ON SaLS. 

(Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage 

,(a) (date); 

(6) (names of mortgagor and mortgagee ); 

(e) (sum secured); 

(d) (rate of interest); 

(«) (property subject to mortgage); 

(/) (amount now due); 

(g) (if the’plainliff’s tide is derivative, stale shortly the transfers or detdlvtion 
"under which he claims). 



1402 


THK (!(n)E Ol’ CIVIL PROCEDURE. 


I'lBST iSoHF.D. 
(3 ), Noh. 40, 47. 

(If I he. pldinlijf if mortgagee in pmaesaitm, <uld) 

3. 'I'ho jilaiiitid' took posaoRsion ol the mortgaged property 00 the day 

of and is r<«.dy to .aecoiint as mortgagee in possesBiou from that time. 

[.l.y in form, i ami 5 of Form No. I.l 
0. The plaiiitill cliiiniK“ 

(1) paymtnit, or in dofanlt [Kale orj foreclosure [and possession]; 

[ll'&cre OriJrr 34, rule 6, OjjpKes.] 

(2) in ease the proceeds oV tlic sale !vre found to he insufficient to pay the amount 

due to the plaintiff, then that lihorty be reserved to t he plaintiff to apply 
for a decree for the balance. 


No. 40. 

Redsmptiow. 

{Title.) 

.4. !}., the abovo-named plaintiff, states as follows ;— 

1. The, plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2. T'he following arc the particulars of the mortgage :— 

(«) (date); 

(6) (names of mortgagor and mortgagee); 

(c) (sum secured); 

{d) (rate of interest); 

(c) (property subject to mortgage); 

(/) {if the plaintiff’s title is derivative, state shortly the transfers or devohtimi 
under which he claims). 

I lf the defeiulaiit is iMoigagee in possession, add) 

3. The defendant, has taken possession [or has received the renf,s] of the mortgaged 
proi)erty. 

[As in paras. 4 and 5 of Form No. 1.) 

0. The plamtiff claims to redeem the said property and to have the'Samo recon¬ 
voyed to him [and to have possession thereof]. 


No. 47. 

Spkotio Pbbfobmance (No. 1). 

{Title.) 

A. B., the abovo-named plaintiff, states as follows:— 

1. By an agreement dated the day of and signed hy the 

defendant, ho oontraoted to buy of [or sell to] the plaintiff certain immoveable property 
therein described and referred to. for the sum of rupees. 

2. The plaintiff has applied to the defendant spooiflcally to perforjj the agreement 
on his part, but the defendant has not done so. 

3. The plaintiff has been and still is ready and willing specifically to perform the 
agreement on his part of which the defendant has had notice. 

[As in paras. 4 and 5 of Form No. l.J 

6. The plamtiff claims that the Court will order the defendant epeoifically to perfonh 
the agreement and to do all acts necessary to put the plaintiff in full possession of the said, 
property [or to aooept a transfer and possession of the said property]'and to pay the posts 
of the suit ' . . 
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No. 48. 

Siuiiuwc Pekkokm.vncjis (No. 2). 

. (Tille.) 

A, B., the aljovc-iiamod plaintiff, Btates as follows:— 

1. On tho day of 19 , tho plaintiff and defendaiil. entered 

into an agreement, in writing, and tho origina doonment is hereto annexed. 

The defendant was absohitely entitled to the immoveable property described in the 
agreement. 

2. On the day of 19 , the plaintiff tendered 

rupees to the defendant, and demanded n transfer of the said property by a sufficient 
instrument. 

3. On the day of 19 , the plaintiff again demanded such 

transfer [or the defendant refused to transfer the same to the plaintiff.] 

4. The defendant has' not executed any instrument of transfer. 

6. Tbe plaintiff is still ready and willing to pay the purchase-money of the said 
property to the defendant. 

[As ill jMran. 4 and 5 of Form No. 7.] 

8. The plaintiff claims—« 

(1) that the defendant transfers the said property to the plaintiff by a sufficient 

instrument [followinu (he terms of the agreenuni ]; 

(2) rupees compensation for withholding the same. 


No. 49. 

PAnTNEnsmr. 

{TiUe.) 

A. ]}., the above-named plaintiff, state-s as follows:— 

1. Ho and C. D„ tho defendant, have been for years for months] past 

carrying on business together under articles of partnership in writing, [or under a deed, 
or under a verbal agreement]. 

2. Several disputes and differences have arisen between the plaintiff and defendant 
as such partners whereby it has beesrmo impossible to carry on the business in partner¬ 
ship with advantage to the partners.' [Or the defendant has committed the following 
breaches of the partnership articles- 

( 1 ) 

( 2 ) 

( 3 ) ] 

[As in paras. 4 and- 5 of Form No, I.] 

5, The plaintiff claims — 

^ (1) dissolution of the partnership; 

(2) that accoimts be taken; 

(3) that a receiver be appointed. 

[N.B.—In suits for wMing-up of any partnership, omit the claim for dissolution; 
and. instead insert a paragraph stating the facts of the partnership having been dissolved.'] 
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(4) WttITTKK StaTEMKNTS. 

General defences. 

Denial. The defendant deiues that {set ml facts). 

The defendant does not admit that {set out facts). 

The defendant admits that but says that 

Protest. The defendant denies that he is a partner in the defendant firm of • 

The defendant denies that he made the contract alleged or any contract 
with the plaintifi. ^ 

The defendant denies that he contracted with the plaintifi as alleged or 
at all. 

The defendant admits assets but not the plaintiffs claim. 

Tho defendant denies that the plaintiff sold to him the goods mentioned 
in tlie plaint or any of them. 

Limitation. The suit is barred by article or article of the first 

schedule to tho Indian Limitation Act, 1908. 

Jurisdiction. The Court has no jurisdiction to hear the suit on the ground that {set 
forth the grounds). 

On the day of a diamond ring was delivered by 

the defendant to and accepted by the plaintiff in discharge of the alleged 
cause of action. / 

Insolvency. The defendant has been adjudged an insolvent. 

Tho plaintiff before the institution of tho suit was adjudged an in¬ 
solvent and the right to sue vested in the receiver. 

Minority. The defendant was a minor at the time of making the alleged contract. 

Payment The defendant as to the whole claim {or as to Re. part of 

into Court, the money claimed, or as the case may be) has paid into Court Re. 

and says that this sum is enough to satisfy the plaintiff’s claim {or the port 
aforesaid). 

Performance The performance of the promise alleged was remitted on the 

remitted. {date). 

Rescission. The contract was rescinded by agreement between the plaintiff and 
defendant. 

Ses judicata. The plaintiff’s claim is barred by the decree in suit {give the reference). 
Estoppel. The plaintiff is estopped from denying the truth of {insert'stalement as 

■. to which estoppel is claimed) because {here state the fads relied on as creating 

the estoppel). 

Ground of Since the institution of the suit, that is to say, on the day 

dafence sub- of {set out facts). 

sequent to 
institution 

of iuit. --- 


Debejjce ih Suits eoe Goods sold and dbltvbbiid. 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 

.1 The price was not Bs. 

[or] 

6. I Except as to Rs. > same as |2. 

7. The defendant [or A. B., tho defendant’s agent] satisfied thd claim by paymmit . 

before suit to tho plaintiff for to C. D., the plaintiff’s agent] on the pt 

19 . ■ . , ' ’ 

8. The defendant satisfied the claim by payment after suit to Vhe j^ai&tiff ca tbel ; 

day of 19 . '• '**' 
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No. 2. 

Deibnce in Suits on Bonds. 

1. Tie bond is not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according to the 
condition of the bond. 

3. The defendant made payment to the plaintiff ^fter the day named and before 
suit of the principal and interest mentioned in the bond, 

• 

No. 3. 

Dei'encw in Suits on Guabantbes. 

1. TTie principal satisfied the cluim by payment before suit. 

2. The defendant was released by the iilaintiff giving time to liio pruicijad 
debtor in pursuance of a binding agreement. 


* No. 4. 

Deej5nc!K in any Suit iron Debt. 

1. As to Es. 200 of the money claimed, the defendant is entitled to set off for goods 
sold and delivered by the defendant to the plaintiff. 

Particulars are as follows:— 

. 1 vS. 

1907, January 25th.100 

„ Pebruary Ist . . •.50 

Total . 200 

2. As to the whole [tw as to Es. , part of the money claimed] the defendant 

made tender before suit of Es. , and has paid the same into Court. 


No. 6 . 

Deyknoe in Suits rent Injubies caused by Negbiuent Dbiving. 

1. The defendant denies that the carriage mentioned in the plaint was the defen- 

dant’s carriage, and that it was under the charge or control of the defendant's servants. 
The carriage belonged to of . Street, Calcutta, livery stable keepers 

employed by the defendant to supply him with carriages and horses; and the person 
under whose charge and control the said carriage was, was the servant of the said 

2. The defendant does not admit that the said carriage was turned out of Middleton 
Street, either negligently, suddenly or without warning, or at a rapid or dangerous pace. 

3. The defendant says the plaintiff might and could, by the exercise of reasonable 
care and diligence, have seen the said carriage approaching him, and avoided any 
collision with it. 

4. The defendant does not admit the statements contained in the tburd paragraph 
.of the plaint. 

No. 6 . 

Defence in ah, Suits fob Wbonqs. 

],. Denial of the several acts [or matters] complained of 
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No. 7. 

OiiJi'ENCE IN Suits foh Detention oii' Gooi).s. 

1. Tho goods wore not the property of tho plaintiff. 

2. The goods wore detained for a iien to which the defendant waS entitled. 
Particulars are as follows:— 

1907, May 3rd. To carriage of tho goods claimed from Delhi to ftdoutta;— 
46 maunds at R8.2 per siaund.Rs.O 


No. 8. 

Defence in Suits roii Inteingement or Copybight. 

1. The plaintilt is not the author [assignee, cte.]. 

2. The hook was not registered. 

3. The defendant did not infringe. 


No. 9. 

{ 

Dbeenok in Suits pob Inpiuhiibiuent op Tbade Mauk. ’ 

!. The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 


No. 10. 

Defences in Suits belatinu to Nuisances 

1. The plaintiff’s lights are not ancient [or deny his other alleged prescriptive 
rights]. 

2. The plaintiff’s lights will not bo materially mterferod with by tGb defendant’s 
buildings. 

3. The defendant denies that ho or his servants pollute the water [or do what is 
eomplahicd of]. 

[IfLhe defadant claims the right by prcscripimi or otherwise to do what is complained 
of, he must say so, and must stale the grounds of the claim, i.e. wltelher by prescription, 
grant, or what.] 

4. The plaintiff has been guilty of laches of which tho following arc particulars:— 

1870. Plaintiff’s mill began to work.. 

1871. Plaintiff came into possession. 

1883. First complaint. 

6. As to tho plaintiff’s claim for damages tho defendant Vvill rely on the above 
grounds of defence, and says that the acts complained of have not produced any damage 
to the plaintiff. [// other grounds are relied on, they must be stated, e.g. limitation as to 
past damage.] •' * 


No. 11. 


Defence to Suit tob Fobecuisuee . 

1. Tho defendant did not execute the mortgage. ’ ^ 

2. The mortgage was not transferred to the plaintiff [if more than one transfer if 
alleged, say wjtich is denied). 
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The suit is barrod by article of tJie first schedule to the Indian 

Limitation Act, 1908. 

4. The following payments have been mode, viz.: — 

11 «. 

{Insert dale.) , ... . 1000 

(Insert dale.) • , ... . 500 

5. The plaintiff took possession on the of , and has received 

the rents over since. 

fl. 'J’hat plaintiff released the debt on the • of 

7. 'I'he defendant transferred rdl hifi interest to A. B. by a docuniont, dated > 


No. K. 

Dkfbnce to Suit fob lljsujsMrTioN. 

1. The plauitiff's right to redeem is barred by article of the first 

schedule to the Indian Limitation Act, 1008. 

2. The plaintiff transferred aU intei’cst in the projK'i'ty to A. Ji. 

3. The defendant, by a docuniont dated tho day of transferred 

all his interest in tho mortgage-debt and property comprised in the mortgage to A. B. 

4. The defendant never ^ook possession of the mortgaged properly, or received the 
rents thereof. 

(If the defendant admits possession for a time aiily, he should slate the lime, and deny 
possession ieyvnd whal he admits.) 


So. 13. 

Defence to Suit fob Specific Pjskfobmakce. 

1. The defendant did not enter into tho agreement. 

2. A. B. was not the agent of tho defendant {if alleged hy plaintiff). 

3. The plaintiff has not performed the following conditions— {Conditions). 

4. The defendant did not— {alleged acts of part performance). 

5. The plaintiff’s title to the property agreed to bo sold is not such as tho defendant 
is bound to accept by reasons of the following matter—(Sfafe why). 

6. The agreement is unoertaiii in tho foUowhig rcsi)Ccts-(Sfa<e them). 

7. {or) The plaintiff has been guilty of delay; 

8. (or) The plaintiff has been guilty of fraud (or misrepresentation). 

9. (or) The agreement is unfair; 

10. (or) The agreement was entered into by mistake. 

11. The following are particulars of (7), (8), (9), (10) (or as the case may he). 

12. The agreement was rescinded under Conditions of Sale, No. 11 (or by mutual 
agreement). 

(In cases where damages are claimed and, the defendant disputes his liability to damages 
he must deny the agreement or the alleged breaches, or show xrhaterer other ground of defence 
he intends to rely on, c.g. ihe Indian Limitation Act, accord and satisfaction, release, 
fraud, etc.) 


No. 14. 


Defence in Administration Surr by Pecuniary Legatee. 

1. A. B.’8 will contained a charge of debts; he died insolvent; ho was entitled at 
his death to some immoveable property which tho defendant sold and which produced 
the net sum of Rs. , and the testator had some moveable property which the 

defendant got in, a^d which produced the net sum of Rs. • 
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2. The dofendaut applied the whole of the said sums and the sum of Ea. 

which the defendant received from rents of the immoveable property in the payment of 
the fnneral and testamentary expenses and some of the debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to the plaintiff on 

the day of 19 , and offered the plaintiff free access to the 

vouchers to verify such accounts, but he declined to avail himself of the defendant’s 
offer., 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 16. 

PiiOBATE or Witt. IS SoLEMS VOEM. 

1. The said will and codicil of the deceased were not duly executed according to the 
provisions of the Indian Succession Act, 1886 [or o£ the Hindu Wills Act, 1870]. 

2. The deceased at the time the said will and codicil respectively purport to have 
been executed, was not of sound mind, memory and understanding. 

3. The execution of the said will and codieil was obtained by the undue iiifiuonee of 
the plaintiff [and others acting with him whose names are at present unknown to the 
defendant]. 

4. The execution of the said will and codicil was obtained by the fraud of the 
plaintiff, such fraud, so far as is within the defendant’s present knowledge, being [state 
the nature of the fraud]. 

6. The deceased at the time of the execution of the said will and codicil did not 
know and approve of the contents thereof, [or of the contents of the residuary clause in 
the said will, as the case may be]. 

6. The deceased made his true last will, dated the 1st January, 1873, and thereby 
appointed the defendant sole executor thereof. 

The defendant claims 

(1) that the Court will pronounce gainst the said will and codicil propoimded 

by the plaintiff: 

(2) that the Court will deorcc probate of the will of the deceased, dated the 

1st January, 1873, in solemn form of law. 


No. 16. 

Farticclam. (0. 6, r. 6.) 

{Title of Suit.) 

The following are the particulars of {here stale the matters in respect of Particulars, 
which particulars have been ordered) delivered pursuant to the order of the 
of 


{Here set out the particulars ordered in paragraphs if necessary.) 
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• 

No. I. 

Summons for Disposal ov Suit. (0. 6, rr. 1, 6.) 

[Title.) 

To 

[Name, descriplion and place of residence.) 

Whereas has institutod a suit against you for , you are 

hereby iSimmoned to appear in this Court in person or by a pleader duly iustructed, and 
able to answer all material questions relating to the suit, or who shall be accompanied 
by some person able to answer all such questions, on the day of 

19 ) at o’clock in the noon, to answer the claim; and as the day fixed 

for your appearance is appouited for the final disposal of the suit, you must be prepared 
to produce on that day all the witnesses upon whose evidence and all the documents uiron 
which you intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before mentioned the 
suit will bo heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 

Jndye. 

Notioe,—1. Should you apprehend your witnesses will not attend of their own accord, 
you can have a summons from this Court to compel the attendance of 
any witness, and the production of any document that you have a right 
to call upon the witness to produce, on applying to the Court and on 
depositing the nocesaary expenses. 

2. If you admit the claim, you should pay the money into Court together with 
the costs of the suit, to avoid execution of the decree, which may be 
against your person or property, or both. 

No. 2. 

Summons for Settlement os Issues. (0. 5, rr. 1, 5.) 

[Title.) 

To 

[Name, deseriplian, and place of residence.) 

Whereas has instituted a suR against you for you ate 

hereby summoned to appear in this Court in person, or by a pleader duly instructed, and 
able to answer all material questions relating to the suit, or who shall be accompanied 
by some person able to answer all such questions, on the day of 

19 , at o’clock in the noon, to answer the claim; and you are 

direoted to produce on that day all the documents upon which you intend to rely in 
. support of your defmice. 

Take notioe that, in default of your appearance on the day before mentioned, the 
, uit will be heard and determined in your absence.- 

* Given under my hand and the seal of the Court, this day of 

19 

Judge. 
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Noticb.— 1. Should you apprehend your witnoBBou will not attend of their own accord, 
you can have a BummouB from this Court to compel the attendance of 
any witnesB, and the production of any document that you have a light 
to call on the witneBB to produce, on applying to the Court and on 
depositing the necessary expenscB. 

2. If you admit the claim, you should pay the money into Court together with 
the eosts of the suit, to avead exeention of the decree, which may be 
against your person or property, or both. 


No. 3. 

Summons to APfEAB is Pbeson. (0. 6, r. 3.) 

(7’jile.) 

To 

{Nairn, dciicrtjrttoB a/nd place of reaidenv-e.] 

WHi'UiiiAS has instituted a suit against yon for you are 

hereby summoned to appear in this Court in person on the day of - 

IS) . , at o’clock in the noon, to answer the claim j and you are 

du'oetod to produce on that day all the documentB upon which you intend to rely in 
Kupport of your defence. 

Take notiee that, in default of your appearance on the day before mentioned, the 
Huit will be heard and determined in your absence. 

Given under my hand and the Beal of the Court, this day of 

19 

Judge. 


No. 4. 

Summons in Sommaky Suit oh Nbgotiauljs IssTiiuMiiNT. (0. 37, r. 2.) 

{Title.) 

To 

[Name, deseription and place of rcaidence.} 

Whhebas has instituted a suit against you under Order XXXVII. 

of the Code of Civil Proeeduic, 1908, for Bb. , balance of principal and 

interest due to him as the of a of which a copy is hereto annexed, 

you we hereby Bummoned to obtain leave from the Court within ten days from the 
service hereof to appear and defend the suit, and within such ^jme to cause an appearance 
to" be entered for you. In default whereof the plaintiff will be entitled at any time 
after the expiration of such ten days to obtain a decree for any sum not exceeding the 
sum of Bs. and the sum of Bs. for costs. 

Leave to appear may be obtained on an application to the Court supported by 
affidavit or declaration showing that there is a defence to the suit on the merits, or that it 
is reasonable that you should be allowed to appear in the suit. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 

No. 5. ■ „ " 

Notice to Fjsesoh who, thb Cocbt considebs, suopLH bb addbu as Co-kainiibi 

(0. 1, r. 10.) 

(TiOe.) 

To 

[Nome, description and place of residence.] 

Webbbas has instituted the above suit against for ' 

and whereas it appears necessary that you should be ^ded as a plaintiff in the 
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suit in order to enable the Court effectually and completely to 
settle all the questions involved. 

Take notiee that you should on or before day 

signify to this Court whether you consent to be so added. 

Given under mv baud and the seal of the Court, this 
19 . • ' 


adjudicate upon and 
of 19 


day of 


Judge. 




No. 6. 

Summons to legau eepbesentative of a deceased Defendant. (0. 22, r. 4.) 


To 


(7'flfc.) 


Whebbas the plaintiff instituted a suit in this Court on the 

day of 19 , against the defendant who has since deceased, 

and whereas the said plaintiff has made an application to this Court alleging that you 
are thelegalrepresentative of the said deceased, and desiring that you be made 

the defendant in his stead. 

You are hereby summoned to attend in this Court on the day of 

19 , at A.M. te defend the said suit, and, in default of your appearance on 

the day specified, the said suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 

Judge,. 


No. 7. 

Obdeb fob Tbansmission of Summons fob Sebvtoe in the Jubisdiction of anotubb 

CouBT. (0. 5. r. 21.) 

{Title.) 

WhebeaS it is stated that present 

residing in : It is ordered that a summons returnable on the 

day of 19 , be forwarded to the Court of for 

service on the said with a duplicate of this proceeding. 

The eourt-fee of chargeable in respect to the summons has been realized 

in this Court in stamps. 

Dated 19 . , 

Judge. 


No. 8. 


Obdeb fob Tban.smi.S51on of Summons to be sbbved on a Pbisoneb. (0. 5, r. 2-1.) 

{Ttik.) 

To 

The Superintendent of the Jail at 

Undeb the provisions of Order V, rule 24, of the Code of Civil Procedure, 1908, a 
summons in duplicate is herewith forwarded for service oii the defendant who 

is a prisoner in jail. You are requested to cause a copy of the said summons 

to be served upon the said defendant and to retm-n the original to this Court signed by 
the said defendarrf., with a statement of service endorsed thereon by you. 

^ ‘ . Judge. 
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No. 9. 

OEiDEB FOB TbANSMISSION OF SUMMONS TO BE SBBVBD ON A PUBIIO SbBVANT OK 

SoLDiKK. (0. 5, rr. 27, 28.) 

(TiOe.) 

To 

Undek the provisions of Order V, rule 27 (or 28, os the case may be), of the Code of 
Civil Procedure, 1908, a summons in duplicate is herewith forwarded for service on the 
defendant who is statei to be serving under you. You are requested to 

sause a copy of the said summons to be served upop the said defendant and to return the 
jriginal to this Court signed by the said defendant, with a statement of service endorsed 
thereon by you. 

Judge. 


No. 10. 

To ACCOMPANY ReTUKN OF SUMMONS OF AHOXHEB COUBT. (0. 6, r. 23.) 

(Tfiie.) 

Bead proceeding from the forwarding for service on ' 

in Suit No. of 19 of that Court. 

Read Serving Officer’s endorsement stating that the and proof of the 

above having been duly taken by me on the oath of < and it is 

ordered that the be returned to the with a copy of this pro¬ 

ceeding. 

Judge, 

Note.—This form will be applicable to process otiier than suninjuus, the servico of which may have to be 
eifected iu the same manner. 


No. 11. 

ilFFIUAVIT OF PbOOESS-SEBVEK TO ACCOMPANY RETUBN OF A SUMMONS OK NOTICE. 

(0. 6, r. 18.) 

(Tftfe.) 

The Affidavit of son of I 2*,'^“’ 

and say as foUorre:— 

(1) I am a process-server of this Court. 

(2) On the day of 19 I received a issued 

by the Court of in Suit No. of 19 . in the said Court, dated 

the. day of 19 for service on 

(3) The said was at the time personally known to me, and I served the 

*sdd on ^ on the day of 19 , at about 

o’clock m the noon at • by tendering a copy 

thereof to ^ and requiring signature to the original 

(o) 

ib) 

(a) Here Btate whether the porson served eigued or refused to sign the process, and in whoee presence. . 

lb) Sl^ature of process'server. 

or. 

(3) The said not being personally known to me - aaoompanie^ 

me to and pointed ont to me a person whom he stated to be thesKiid , 

and I served the said on on the day of 19 at 

about o’clock in the noon at by tendering a copy 

thereof to ^ and requiring ^ signature to the original 

(a) • 

(b) ■ 

(а) Here state whether the penon served signed or refused to sign the ptocese, and in whose' ptesensel 

(б) Slgimture ot proeese-servet. „ . . 

or, 
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(3) TheBftid and the house iu which he ordinarily resides being personally 

known to me, T wont to the said house, in and, there on the day 

of 19 , at about o’clock in the noon, I did not 

find the said 

(а) 

( б ) • 

(а) Enter fully nnd exactly the niaimor in which the process was aerrod, rvith special reference to 
Order 6, rules 15 and 17. 

(б) Signature of process-server. 

01 -, 

(3) One aooorapaniei mo to and there pomted out to me 

which he said was the house in which ordinarily resides. I 

did not find the said there. 


(а) Enter fully and exactly the manner in which the process was served, with special reference to 
Order 5, rnles 16 and 17. 

(б) Signature of process-server. 

or, 

IfwhstHuted service has been ordered, state fully and exactly the manner in which the 
summons was served with special reference to the terms of the order for substituted service. 

before mo this 

day of » 19 . 

Empowered under section 139 of the Code of Civil Procedure 
to administer the oath to deponents. 


No. 12. 

Notice to Defendant. (0. 9, r. 6.) 

[Tilk.) 

To [Name, description and place of residence.] 

Wheebas this day was fixed for the hearing of the above suit and a summons was 
iliBued to you and the plaintiff has appeared in this Court and you did not so appear, but 
from the return of the Nazir it has been proved to the satisfaction of the Court that the 
said summons was served on you but not in sufficient time to enable you to appear and 
answer on the day fixed in the said summons 

Notice is hereby given to you that the hearing of the suit is adjourned this day and 
that the day of 19 , is now fixed for the hearing of the same ; 

in default of your appearance on the day last mentioned the suit will he heard and 
determined in your absence. 

Given under my hand and the seal of the Court, this day of 


No. 13. 

• SOMMONS TO Witness. (0. 10, rr. 1,6.) 

{Title,) 

To 

Wheebas your attendance is required to 

on behalf of the in the above suit, you are hereby required [porsonallj] 

to appear before this Court on the day of 19 . at o’clock 

in forenoon, and to bring with you [or to send to this Court] 

A gum of ^ , being your travelling and other expenses and subsistence 

it^qvraaee for one day, is herewith sent If you fail to comply with this order without 
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lawful excuse, you will be subject, lo the consequences of non-attendanoo laid down ii 
rule 12 of Order XVI of the Code of Civil Procedure. 

Given under my hand and the seal of the Court, this day of li) 

Judge. 

Notice. ~(1) If you arc summoned only to produce a document and not to givt 
evidence, you shall be dticracd to have complied with the summons if you cause sue! 
document to be produced in this Court on the day and hour aforesaid. 

(2) If j’ou are detained bey'onjl the day aforesaid, a sum of E..s. will be 

tendered to you for each day’s attendance beyond the day specified. 

No. 14. 

PliOCL.tMATION IlEQUIRTNQ ATTENDANCE OF WITNESS. (0. 10, r. 10.) 

(Pifle.) 

To 

Whereas it appears from the examination on oath of the serving officer that the 
summons could not be served upon the witness in the manner prescribed by law: and 
whereas it appears that the evidence of tho witness is material, and he absoofids and 
keeps out of the way for the purpose of evading the service of the summons: This 
proclamation is therefore, under rule 10 of Order XVI of the Code of Civil Procedure, 
1908, issued requiring the attendance of the witness in this Cqurt on the day oi 

10 at o’clock in the forenoon, and from day to day until 

he shall have leave to depart; and if the witness fails f o attend on the day and horn 
aforesaid he will be dealt with according to law. 

Given under my hand and tho seal of the Court, this day of 

19 . 

Judge. 


No. 16. 

Proct.amation hequimno attendance of Witness. (0. 16, r. 10.) 

(Pftfe.) 

To 

Whereas it appears from the examination on oath of the serving officer that the 
summons has been duly served upon the witness, and whereas it appears that the evidence 
of the witness is material and ho has failed to attend in compliance with such summons; 
This proclamation is therefore, under rule 10 of Order XVI of the Code of Civil Prooedure, 
1908, iskued, requiring the attendance of the witness in this Court on the day 

of • 19 at o’clock in the forenoon, and from day to day until 

he shall have leave to depart; and if the witness fails to attend on the day and hour 
aforesaid he will be dealt with according to law. 

Given under mj' hand and the seal of the Court, this day of 

19 ' . • . 

_ Judge. 


No. 16 

Wakeant of Attachment of Pbopekty of Witness. (0. 10, r. 10.) 

{TiOe.) 

To 

The Bailiff of the Court. 

Whereas the witness cited by has not, after the expiration 

of tho period limited in tho proclamation issued for his attendance, appeared in Court j 
You are hereby directed to hold under attachment property belonging to th* 

said witness to the value of and to submit a return, accompanied with an 

inventory thereof, within days. ' ' 

Given under my band .and the seal of the Court., this day of 19' 
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No. 17. 

Wabuant of Abbest of Witness. (0. 16, r. 10.) 

(TiOe.) 

To 

The Bailiff of the Court. 

Whereas has been duly served with a summone but has failed to 

attend [absconds and keeps out of the way for th* purpose of avoiding service of a 
summons]; You are hereby ordero(4to arrest and bring the said before the 

Court. 

You are further ordered to return this warrant on or before the day of 

19 with an endorsement certifying the day on and the manner in which it 
has been executed or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 

19 

Jvdge. 


No. 18. 

Warrant of Commiitai. (0. 10, r. 1(1.) 


The Officer in charge of tho .Jail at 

Whereas the plaintiff (or defendant) in the above-named suit ha,s made application 
to this Court that security be taken for tlie appearance of to give evidence (or 

to produce a document), on the day of 19 ; and whereas the 

Court has called upon the said to furnish such security, which he has failed 

to do ; This is to require you to receive tho said into your custody in the 

civil prison and to produce him before this Court at on the said day and on 

such other day or days as may be hereafter ordered. 

Given under my hand and the seal of (he Court, this day of 

19 

Judge. 


No. 19. 


Warrant of Committai- (0. 16, r 18.) 


(Ktfc.) 


To 

The Officer in charge of the .Tail at 

WHEBE. 4 S , whose attendance is required before this Court in the above- 

named case to give evidence (or to produce a document), has been arrested and brought 
before the Court in custody; and whereas owing to the absence of the plaintiff (or 
defendant), the said cannot give sueh evidence (or produce such document); 

and whereas the Court has called upon the said to give security for his 

appearance on the day of * 19 , at which he has 

failed to do; This is to require you to receive the said ' into your custody in 

the civil prison and to produce him before this Court at on the 

day of 19 . 

Given under my hand and the seal of the Court, this .day of 


19 


Jvdge. 
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No. 1. 


Ordbb for Dei.ivfey of Iotebrogatoeebs. (0.11, r. 1.) 

In the Court of 

CSvil suit No. of 19 

A. B. Plaintiff, 

against 

0. D., E. F.. and G. H. . '‘Defendants. 

Upon hearing • and upon reading the affidavit of filed the 

day of 19 ; it is ordered that the be at liberty 

to deliver to the interrogatories in writing, and that the said .do 

answer the interrogatories as presoribed by Order XI, rule 8, and that the costs of this 
application bo 


No. 2. 

iNTIiRHOGATOBIES. (0. ll,r. 4.) 

{Title, as in No. 1, supra.) 

Interrogatories on behalf of the above-named [plaintiff or defendant C. D.] for the 
examination of the above-named [defendants E. F. and G. H. or plaintiff]. 

1. Did not, etc. 

- 2. Has not, etc. 

etc., etc,, etc. 

[The defendant E. F. is required to answer the interrogatories numbered 
[The defendant 0. H. is required to answer tie interrogatories numbered 


No. 3. 

Abswee to Inibeeoqatoeies. (0..11, r, 9.) 

(Title as in No. 1, supra.) 

The answer of the above-named defendant E. F. to the interrogatories fdt his 
examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E, F., make an oath and^ 
say as follows:— . 

2 jEnter answers to interrogatories In paragraphs numbered oonseoativw|jr*. , ' 

3. I object to answer the intem^atories numbered on the gn|»n»'|ha^‘ 

{state grounds of objetHon]. ■ , i.. v 
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, No. 4. ■■ 

Obdbb job Atodavit as to DoocMBjrrs. (0.11, r. 12.) 

(Tidt at in No. 1, supra.) 

Upon hearing . It is ordered that the do within 

days from the date of this order, answer on affidavit stating which docnments are or 
have been in his possession or power relating to the matter in question in this suit and 
that the costs of this application be • 


No 5. 

Aittdavit AS TO Dootimests. (0. ll,r. 13.) 

(Title as in, No. 1, supra.) 

I, the above-named defendant C. D., make oath and say as follows:— 

1. I have in my possession or power the documents relating to the matters in 
questioi in this suit set forth in the first and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second part of the first 
schedule hereto [state grouiuts of oljeetioni. 

3. I have had, but hav^not now in my possession or power the documents relating 
to the matters in question in this suit set forth in the secon d sohedulo hereto. 

4. The last-mentioned documents were last in my possession or power on [state when 
and what has become of them, and in whose possession they now are]. 

5. According to the best of my knowledge, information and belief 1 have not now, 
and never hod, in my possession, curt ody or power, or in the possession, custody or power 
of my pleader or agent, or in the possession, custody or power of any other person on my 
behalf, any account, book of account, voucher, receipt, letter, memorandum, paper or 
writing, or any copy of or oxtract from any such document, or any other document what¬ 
soever, relating to the matters in question in this suit or any of them, or wherein any 
entry has been made relative to such matters or any of them, other than and except the 
documents set forth in the said first and second schedules hereto. 


No. 6. 

OailBB TO PRODUCE DOOtTMENTS JOB INSPECTION. (0. II, r. U.) 

(Title os in No. 1, supra.) 

Upon hearing and upon reading the affidavit of filed the 

day of 19 ; It is ordered that the do, at all seasonable times, 

on reasonable notice, produce at , situate at , the following 

doonments, namely, , and that the be at liberty to inspect and 

peruse the documents so produced, and to make notes of their contents. In the mean¬ 
time it is ordered .fhat tdl further proceedings be stayed and that the costs of this 
application be 


No 7. 

Notiob to produce Documents. (0.11, r. 16.) 

(Title as in No. I, supra) 

Take notice that the [ploinliy or defendant] requires you to produce for his inspection 
the following documents referred to in your [plaint or written statement or affidavit 
tetedthe day of 19 ]. 

[Describe domments required.] 

X. Y., Pleader for iVe 


To Z.. Header for the 
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No. 8. 

Notiois to inspbct DoccsnsuTS. (0. 11, r. 17.) 

{TiSe as in No. 1, supra.) 

Take notice that you can inspect the documents mentioned in your notice of the 
day of 19 [except the documents numbered, in that 

notice] at [insert place of inspection] on Thursday next, the instant, between 

the hours of 12 and 4 o’clock. 

Or, that the [plaintiff or defendant] ohjeets tfi giving you inspection of documents 
mentioned in your notice of the day of 19 , on the ground 

that [state the ijround]: — 


No. 9. 

Notice to admit Dooiimbiits. {0. 12, r. 3.) 

[Title as in No. i, supra.) 

Take notice that the plaintiff [or defendant] in this suit proposes to adduce in 
evidence the several documents hereunder specified, and thut the same may be inspected 
by the defendant [or plaintiff], his pleader or agent, at on between 

the hours of ; and the defendant [or plaintiff] is hereby required, within forty, 

eight hours from the last-mentioned hour, to admit that such of the said documents as 
are specified to bo originals were respectively written, signed or executed, as they purport 
respectively to have been ; that such os are specified ns copies are true copies; and such 
documents as are stated to have been served, sent or delivered were so served, sent or 
delivered, respectively, saving all just exceptions to the admissibility of all such 
documents as evidence in this suit. 

Q. H., pleader [or agent] for plaintiff [or defendant]. 

To U. P., pleader [or agent] for defendant [or plaintiff]. 

[Here describe the documents and specify as to each document whether it is original or 

a cops/.] 


No. 10. 


Nottob to admit Pacts. {0. 12, r. S.) 

(Title as in No. 1, supra,) 

Take notice that the plaintiff [or defendant] in this suit requires the defendant [or 
plain tiff] to admit for the purposes of this suit only, the several facts respectively here¬ 
under specified; and the defendant [or plamtiff] is hereby required, ydthin six days from 
the service of this notice, to admit the said several facta, saving all just exceptions to the 
admissibility of such facts as evidence in this suit. 

Q. H., pleader [or agerd]for plaintiff [or defendant], 
To E. F., pleader [or agent] for defendant [or plaintiff]. 

The facte, the admission of which is required, are— 

1. That M. died ou the Ist January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That 0. died on the 1st April, 1896. 

5. That 0, was never married. 
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No. 11. 

Admission of Pacts punsiiANr to Notiok. (0. 12, r. 5.) 

(Title as in No. I. supra.) 

The defendant [or plaintiff] in this suit, for the purposes of this suit only, hereby 
admits the several facta respectively, hereunder specified, subject to the qualifications or 
imitations, if any, hereunder speeifiod, saving all just exceptions to the admia,sibility of 
my sueh facts, or any of them, as evidence in this suif; 

Provided that this admission is ma«ie for the purposes of this suit only, and is not an 
idmission to bo used against the defendant [or plaintiff] on any other occasion or by any 
me other than the plaintiff [or defendant, or party requiring the admission]. 

E. F., pleader [or agent) for defendant [or plaintiff]. 

To G. H.. pleader [or agent] for plaintiff [or defendant]. 


Facts admitted. 


QttaIif)cAt4uiia or limitations, if any, to 

which they are ndmitted. 


1. That M. died on tho lat Janimry, 189fi 

2. That ho died int-esiate 

3. That N. was his lawful son . 

4. That 0. died . . . . . 

5. That 0. was never marriod 


1 . 

2 . 

3. liut not that ho was his only lawful son. 

4. "But not that he died on the 1st April, 1 S9<h 


No. 12. 

Notice to Produce (genbiud form). (0. 12, r. 8.) 

[Title, as in No. 1, supra.) 

Take notice that you are hereby required to produce and show to the Court at the 
first hearing of this suit all books, papers, letters, copies of letters and other writings and 
documents in your oustody, possession or power, eontaining any entry, memorandum or 
minute relating to the matters in question in this suit, and partiodarly _ ^ ^ 

G. H., pleader [or agent) Jor plainUff [or flefewtani]. 

To B. F., plender [or agent] for defendant [or plaintiff]. 




"PKNDIX D. 


DECREES. 

No. 1. 

Deojikk in Oriqinal Suit. (0. 20, rr. 0, 7.) 

(Title.) 

Claim for 

niis suit Doming on thia day for final diaposal before in thf presence 

of for the plaintiff and of for the defendant, it is ordered and 

decreed that and that the sum of Ss. bo paid by the 

to the on account of the costs of this suit, with interest thereon at the rate 

of per cent, per annum from this date to date uf realization. 

Given under my hand and seal of the Court', this day of 19 

Jvdgt 

Costs of Suit. 

PlointtIT. 


1. Stamp for plaint 

2. Do, for power 

3. Do. for exhibits 

4. Pleader’s fee on E.a 

5. Subsistence for witnesses 

6. Commissioner’s fee 

7. Rervioc. of process 

Total. 



Stamp for power . 

Do. for petition 
Pleader’s fee 
Subsistence for witnesses 
Service of process 
Commissioner’s fee 


Total 


Rs. A. 


No. 2. 


Simple Monev Decree. (Section 34.) 


(Tille.) 

Claim for 

This suit coming on this day for final disposal before in-ibw presenoe 

of for the plaintiff and of for the defendant, it is ordered that 

the do'pay to the the sum of Bs. with interest theremi 

at the rate of per cent, per annum from to the date of realisation 

of the said sum and do also pay Rs. , the costs of this suit with interest 

thereon at the rate of, per cent, per annum from this date to the date of, 

realization. 

Given unuer my hand end the seal of the Court, this day of ■ •, i 


19 
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Costs of Sml. 


Plaintifl. 


Defoudanb. 


• 

1. Stamp for plaint 

2. Do. for power 
.3. Do. for exhibits 

4. Pleader’s fee on Rs. . , 
.5. Subsistence for witnesses 
<1. Commissioner’s fee 

7. Service of process 

Ks. 

A, 

• 

V. 

stamp for power . 

Do. for petition 
Pleadesis foe 

Subsistence for witnesses 
Service of process 
Commissioner’s fee 

! 

Rs.' A. 

1 

1 

1 

1 

r. 

'Total . 




Total • 




No. 3. 

Pbet.imtnaby Deobub fob Fobeolosobe. (0, 34, r. 2.) 

* (TUk.) 

This suit coming on this day, oto.; It is hereby declared that the amount duo to the 
plaintifi on account of principal, interest and costs calculated up to the day 

of 19 , is Es. ; and it is decreed os follows:— 

(1) That if the defendant pays into Court the amount so declared duo on or before 

the said day of 19 , the plaintiff shall deliver up to the defen¬ 

dant, or to such person as he appoints, all documents in his possession or power relating 
to the mortgaged property, and shall, if so required, retransfer the property to the 
defendantfreo from the moi-tgage and torn all incumbrances created by the plaintiff or 
any person claiming under him. [Where the plaintiff claims by derived title add or by 
those under whom he claims.] [Where the plaintiff is in possession add and shall pul the 
defendant in possession of the property.] 

(2) That if such payment is not made on or before the said day of 

19 , the defendant shall be, debarred from all right to redeem the 

property. 

Schedule, 

Description of the mortgaged property. 


No. 4. 

PBEUMUfABy DE.OEBE FOB SALE. (0. 34, r. 4.) 

• {Title.) 

This suit coming on this day, etc.; It is hereby declared that the amount due to the 
plaintiff on account of principal, interest and costs calculated up to the day 

of 19 , is Bs. and that such amount shall carry interest at 

the rate of per cent, per annum until realization; and it is decreed as 

follows 

(1). That if the defendant pays into Court the amount so declared duo on or before 
ibh said day of 19 , the plaintiff shall deliver up to the defen- 

^luit, or to such person as he appoints, all documents in his possession or power relating 
■to the mort(^^^ property, and shall, if so required, retnuisfer the property to the 
• d ^ eadant fim from the mortgage and from all incumbrances created by the pUiintirf 
Jte.any person olainfiag under h^. [Where the plaintiff claims by derived title add 
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or by Hum uiulcr wlutiii he clawis.'] [Wlieto the plaintiff is in possession add fiitd shall 
put the defeiulaiU in possession of the property.'] 

(2) That if sueh payment is not made on or before the said day of 

19 , the mortgaged property or a sufficient part thereof be sold and that 

the proceed.s of the sale {after defraying thereout the expenses of the sale) be paid into 
Court and applied in payment of what is deolarod due to the plaintiff as'aforesaid together 
with subsequent interest and subsequent costa, and that the balance, if any, be paid to the 
defendant. 

(3) That if the net proceeds of the sale are insufficient to pay such amount and such 
subsequent interest and costs in full, the plaintiff shall be at liberty to apply for a 
personal decree for the amount of the balance. 

Schedule, 

Description of the mortgaged property. 


No. 6. 

rUELlMlNAUt DeOBEE FOB REDEMFriON. (0. 34, r. 7.) , 

(TiSle.) 

This suit coming on this day, etc.; It is hereby declared that the amount due to the 
defendant on account of principal, interest and costs calculated up to the 
day of 19 , is Rs. ; 

and it is decreed as follows;— 

(1) That if the plaintiff pays into Court the amount so declared due on or before the 

said day of 19 , the defendant shall deliver up to the plaintiff, 

or to such person as he appoints, all documents in his possession or power relating to the 
mortgaged property, and shall, if so required, retransfer the property to the plahitiff free 
from the mortgage and from all incumbrances created by the defendant or any person 
claiming under him. [Where the defendant claims by derived title add or those under 
whom he claims.] [Where the defendant is in possession add and shall put the plaintiff 
in possession of the property.] 

(2) That if such payment is not made on or before the said day of 

19 k the plaintiff shall bo debarred from all right to redeem the property. 
[If the mortgage is simple or usufructuary substitute the property shall be soldi] 

Scdiedvle. 

Description of the mortgaged property. 


No. 6. 

Dbobee fob Fobeolosube.—F ulS'r Mobtoageb ». Second Mobtoaobe and Mobi* * 
OAGOB.—Successive pebiods fob kedemption. 

(7Wc.) . 

It is hereby declared that the amount due to the plaintiff on accomit of principal, 
interest and costs calculated up to the day of 19 (o) is Es. a, 

and that on the day of 19 (4) there will be due to t()e plaintiff 

for interest the further sum of Es. , making in all Rs. y ; an^it is further 

declared that on the day of 19 (6) there will be due to .the 

first defendant on account of principal, interest and costs Rs. z; 

and it is decreed as follows;— 

(1) That if the first defendant pays into Court the said sum of Es. x on or before the 

said day of 19 (o) the plaintiff shall deliver up, etc. (as in’ 

Form No. 3). 

(2) That in default of the first defendant paying the said sum ^n or before the 

day he shall bo debarred from all right to redeem the property. . . 
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(3) That in case of suuh forecloauro ami if the aeoond defendant iiays into Court the 

said sum of Rs. y, on or before tho day of Ifl , (b) the plaintiff 

shall deliver up, etc. (as in Form No. 3). 

(4) That in default of the second defendant paying tho said sum on or before the 
said day he shall be debarred from all right to redeem the jiroporty. 

(5) That in Base the first defendant shall redeem the mortgaged property, if the 
aeoond defendant pays into Court the said sums of Rs. y and Ka. z on or before the 

day of 19 •, (6) the first defendant shall deliver up, etc. (as 

in Form No. 3). v 

(6) That in default of the second defendant paying the said sums on or before the 
said day he shall be debarred from all right to redeem the property. [Where the second 
defendant is in possession add and shall put the first defendant in possession of the property. ] 

(a) Inseit a day within six mouths from the dote of decree. 

(b) Insert a day within three months from the date nientioaed ni (a). 


No. 7. 

DuOttBi! ton Sale,.-Fie,ST Mobtgagjse ». Second MoKTOAtiJiE and MoitTUAOoii.— 
One pbbiod fob bedemption. 

{Title.) 

It is hereby declared that tho amount due to tho plaintiff on account of principal, 
interest and coats calculated up to tho ’ day of 19 is Rs. x. 

and that on the said day there will be due to tho first dofondaut on account of principal, 
interest and costs Rs. y ; 

and it is decreed as follows;— 

(1) That if the defendants or either of them pay into Court the said Sum of Rs. x on 

or before tho said day of 19 , the plaintiff shall deliver up, 

etc. (as in Form No. 4). 

(2) That if iiaymeut of the said sum is not made on or before tbe day 

of 19 , tho mortgaged property or a sufficient part thereof be sold, and that 

the proceeds of tho sale (after defraying thereout the expenses of the sale) be paid into 
Court to the credit of this suit, and applied, first, in payment to the plaintiff of the said 
sum of Rs. X and such subsequent interest and costs as may be allowed by the Court; 
secondly, in payment to the first defendant of the said sum of Rs. y and such subsequent 
intei'est and costs as aforesaid; and that the balance, if any, be paid to tho second 
defendant. 

(3) That in case the defendants or either of them shall pay the said sum of Rs. x as 
aforesaid, he or they shall be at liberty to apply to the Court that the plaintiff’s mortgage 
may be kept alive for the benefit of the person making the said payment or otherwise as 
he or they may be advised. 

(4) That if the net proceeds of the sale are insufficient to pay the said sum of Rs. x 
and such subsequent interest and costs in full, the jfiaintiff shall be at liberty to apply 
for a personal decree fiw tho amount of the balance. 


No. 8. 

Deobbe pob Sale.—Second Mobtoaqeh v. First Mobtoauee and Mobtgaook.— 
One pbbiod pob redemption. 

(Title.) 

[Insert declarations of the amounts due to the plaintiff Rs. y and to the first defen¬ 
dant Rs. * as in Form No. 7.] 

And it is decreed as follows:— 

(1) Iffiat if the plaintiff or the second defendant pays into Court tbe said sum of 
Rs, X on or before t^e said day of 19 , the first defendant shall 

dhllver up, etc, (as in Form No. 4). 
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(2) That if payment of the said sum is not made on or before the day of 

19 , the first defendant shall be at liberty to apply that the suit be 

dismissed or for the sale of the mortgaged property; and in case he shall apply for a sale 
the mortgaged property or a sufficient part thereof shall be sold free from the incum¬ 
brances of the plaintiff and first defendant, and the proceeds of the sale (after defraying 
thereout the expenses of the sale) shall be paid into Court and applied,’first, in payment 
to the first defendant of the said sum of Ss. z and such subsequent interest and costs 
as may be allowed by the Court: secondly, in payment to the plaintifi of the said sum 
of Rs. y and such subsequent interest and costs as aforesaid: and that the balance, if 
any, be paid to the second defendant. 

(3) That if the plaintiff shall pay the said sum of Rs. z into Court on or before the 

day of 19 , the second defendant shall bo at liberty to pay 

into Court the said sum and the sum of Rs. y on or before the day of 

19 , and thereupon the plaintiff shall deliver up, etc. (as in Form No. 4). 

(4) That if the plaintifi shall pay the said sum as aforesaid but the second defendant 
shall fail to pay the said sums as aforesaid, the mortgaged property or a sufficient part 
thereof shall be sold, and the proceeds of the sale (after defraying thereout the expenses 
of the sale) shall be applied in payment to the plaintiff of the said sums of Rs, z and 
Rs, y and such subsequent interest and costs os may be allowed by the Court, and that 
the balance, if any, be paid to the second defendant. 

(5) That if the net prooeedsof the sale are insufficient to pay the said sums,interest 

and costs in full, the plaintiff shall be at liberty to apply for a irersonal decree for the 
amount of the balance. ' 


No. 9. 

Dbobek fok Salk.—Sub-moktgaoee r. Mobtoaqei! aud Mobigagoe, the amouei 

or THE OMQINAL MORTGAGE BXOEEMirG THAT OF THE SCB-MOBTOAGB.' 

{TMe.) 

[Insert declarations of the amounts duo to the plaintiff Rs. z and to the first defen¬ 
dant Rs. y as in Form No. 7.] 

And it is decreed as follows:— 

(1) The first defendant and the second defendant shall be at liberty to pay into 

Court the said sums of Rs. z and Rs. y respectively on or before the ffi»y of 

19 , and upon either of the said payments being made the plaintifi shall 

deliver up, etc. (as in Form No. 4}, and thereupon the sum of Rs. z shall be paid to the 
plaintiff. 

(2) In the event of payment by the second defendant as aforesaid the first defendant 
shall also deliver up, etc. (as in Form No. 4), and thereupon the residue (aftw payment 
to the plaintifi os (iforosaid) shall be paid to the first defendant. 

(3) In default of payment by the first and second defendants as aforesaid the 

mortgaged property or a sufficient part thereof shall be sold, and the proceeds of the sale 
(after deducting thereout the expenses of the sale) shall be paid into Court smd applied 
first in payment to the plaintifi of the said sum of Rs. z and such subsequent interest and 
costs as may be allowSd by the Court (but so that the aggregate amount of principal and 
interest shall not exceed the amount of prinoipal and interest due to the first defendant ); 
secondly, in payment to the first defendant of the excess of Rs. y over Rs. z and such 
subsequent interest and costs as aforesaid; and that the balance, if any, be paid to the 
second defendant. , . , 

(4) In the event of payment by the first defendant and in default of'ppyment by the 
second defendant as aforesaid, the first defendant shall be at liberty to apply for the sale 
of the mortgaged property, and thereupon the same or a sufficient part thereof sfaidl be 
sold, and the net sole-proceeds shall be applied in payment to the ffist defendant of the 
said sum of Rs. y and such further interest and costs as may be allowed by the Court,': 
and the balance, if any, shall be paid to the second defeadonh 

(5) That if the net proceeds of the sale aze insufficient to pay the aforesaid nlrlui:; 
with further interest and costs the plaintifi or the first defendant, as the case may JM). 
shall be at liberty to apply for a personal decree for the amount of the bahmoot '' ' ''' 
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No. 10. 

Pinal Deceeb foe Foeeolostjke. (0. 34, r. 3.) 

{Tiile.) 

Upon reading the decree passed in the above suit on the day of 

19 , and the application ofthe plaintiff dated the dayof 19 , 

and after hearing pleader for the plaintiff and pleader for the 

defendant, and it appearing that the payment diiectJd by the said decree has not been 
made; • 

It is hereby decreed as follows:— 

That the defendant and all persons claiming through or under him be debarred from 
all right to redeem the mortgaged property set out and described in the schedule here¬ 
unto annexed. [Where the defendant is in possession add ojid shall pul the plaintiff 
in possession of the said property.] 

Schedule. 

Kription of the mortgaged property. 


« No. 11. 

Deobeb against moetoaqoe pbesonally. (0. 34, r. 6.) 

{Tide.) 

Whereas the net proceeds of the sale held under the final decree for sale passed in 
this suit on the day of 19 , and now in Court to the credit of 

this snit, amount to Rs. y, and there is now due to the plaintiff the sum of Rs. z men¬ 
tioned in the said decree together with the further sum of Rs. interest thereon 

at the rate of 6 per cent, per annum from the day of 19 , to 

this day, and also the sum of Rs. for his costs of this suit subsequent to the 

decree, making a balance due to the plaintiff of Rs. z; And whereas it appears to this 
Court that the defendant is personally liable for the said balance 

It is hereby decreed as follows:— 

(1) That the said sum of Rs. y be paid out of Court to the plaintiff. 

(2) That the defendant do pay to the plaintiff the said sum of Rs. z with interest 
thereon at the rate of 6 per cent, per annum from this day to the date of realization 
of the said sum. 


No. 12. 

DeGKBE foe RKCTmOATION OF Insteumeni. 

(Title.) 

It is hereby declared that the , dated the day of 

10 , does not truly express the intention of the parties to such 

And it is decreed that the said bo rectified by 


No. 13, 


Dboebb to set aside a teansfee in ieaud of oeeditobs. 

(Title.) 

It is hereby declared that the , dated the day of 

t Iff ^ and made between and , is void as against the plaintiff 

Mtd all other the onditors, if any, of the defmidant. 

4 V 
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No. 14. 

IsjuHonoK AOAUtsT Pmvatb Nuisakob. 

{Ttik.) 

Let the defendant , his agents, servants and workmen, be perpetually 

roatrainod from bumuig, or causing to be burnt, any bricks on the defendant’s plot of 
land marked B in the annexed plan, so as to occasion a nuisance to the plaintiff as the 
owner or occupier of the dwelling-liouso and garden mentioned in the plaint as belonging 
to and being occupied by the plaintiff. < 


No. 15. 

Injunction against building higher thah, old level. 

(Tiile.) 

Let the defendant , his contractors, agents and workmen, be pfjrpetually 

restrained from continuing to erect upon his premises in any house or building 

of a greater height than the buddings which formerly stood upon his said premises 
and which have been recently pulled down, so or in such manner as to darken, injure 
or obstruct such of the plaintiff’s windows in his said prsmises as are ancient lights. 


No. 16. 

Injunction restraining use of Private Road. 

{TMe.) 

Let the defendant , his agents, servants and workmen, be perpetually 

restrained from using or permitting to be used any part of the lane at , the 

soil of which belongs to the plaintiff, as a carriage-way for the passage of carts, oaixiages 
or other vehicles, either going to or from the land marked B in the annexed plan or for 
any purpose whatsoever. 


No. 17. 

PnBLiMiNARy Decree in an Administration-suit. 

It is ordered that the foUowhig accounts and inquiries be taken and made; that is 
to say:— 

In creditor's suit— 

1. That an account be, taken of what is due to the plaintiff and all other the creditors 
of the deceased. 

In mils by legatees — 

2. That an account be taken of the legacies given by the testator’s will. 

In suits by next-of-kin — , ,, 

3. That an inquiry be made and account taken of what, or of what shage, if any, the 
plaintiff is entitled to as neXt-of-kin for one of the next-of-kin] of the intestate. 

[After the first paragraph, the decree will, whore neoessary, order, in a creditor’s 
suit, inquiry and accounts for legatees, heirs-at-law and next-of-kin. In suits by 
claimants other than creditors, after the first paragraph, in all oases, an order to inquire 
and take an account of creditors will follow the first paragraph and such of the others 
as may be necMsary will follow, omitting the first formal words. The form is continued 
as in a creditor’s suit.] 

4. An account of the fuwral and testamentary expensss. 
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6. An account of the moveable property of the deceased come to the hands of the 
defendant, or to the hands of any other person by his order or for his use. 

6. An inquiry what port (if any) of the moveable property of the deceased is 
outstanding and undisposed of. 

7. And it is further ordered that the defendant do, on or before the day 

of next, pay into Court all sums of money which shall be found to have come 

to his hands, or to the hands of any person by his order or for his use. 

8. And that if the .• shall find it necessary for carrying out the objeote of 

the suit to sell any part of the moveable property of the deceased, that the same be sold 
accordingly, and the proceeds paid into Court. 

9. And that Mr. E. F. bo receiver in the suit (or proceeding), and receive and get in 

all outstanding debts and outstanding moveable property of the deceased, and pay the 
same into the hands of the • (and shall give security by bond for the due 

performance of his duties to the amoimt of rupees). 

10. And it is further ordered that if the moveable property of the deceased bo found 
insufficient for carrying out the objects of the suit, then the following further inquiries be 
made, and accounts taken, that is to say— 

(a) an inquiry what immoveable property the deceased was seized of or entitled to 
• at the time of his death ; 

(h) an inquiry what are the incumbrances (if any) affecting the immoveable pro¬ 
perty of the deceased or any part thereof: 

(c) an account, so far as possible, of what is due to the several incumbrancers, and 
to include a statement of the priorities of such of the incumbrancers as shall 
consent to the sale hereinafter directed. 

11. And that the immoveable property of the deiieascd, or so much thereof as shall 
be necessary to make up the fund in Court sufficient to carry out the object of the suit, 
be sold with the approbation of the Judge, free from incumbrances (if any) of such 
incumbrancers as shall consent to the sale and subject to the incumbranees of such of 
them as shall not consent. 

12. And it is ordered that G. H. shall have the conduct of the sale of the immoveable 

property, and shall prepare the conditions and contracts of sale subject to the approval of 
the • and that in case any doubt or difficulty shall arise the papers shall be 

submitted to the Judge to settle. 

13. And it is further ordered that, for the purpo.se of the inquiries hereinbefore 

directed, the ♦ shall advertise in the newspapers according to the practice 

of the Court, or shall make such inquiries in any other way which shall appear to the 

♦ to give the most useful publicity to such inquiries. 

14. And it is ordered that the above inquiries and accounts be made and taken, and 

that all other acts onlered to be done be completed, before the day of , 

and that the ♦ do certify the result of the inquiries, and the accounts, and that 

all other acts ordered are completed, and have his certificate in that behalf ready for the 
inspection of the parties on the day of 

16. And, lastly, it is ordered that this suit [or proceeding! stand adjourned for 
making final decree to the day of 

[Such part only of this decree is to be used as is applicable to the particular case.] 


No. 18. 

FkllAL DeOREB in an ADMlNISTKATION-SUrT hv a Lsoateb. 

(Titk.) 

1. It is ordered that the defendant do, on or before the day 

of pay into Court the sum of Rs, , the balanoe by the said certifi¬ 
cate found to be due from the said defendant on account of the estate of , 

the testator, and also the sum of Rs. for interest, at the rale of Rs. 

per cent, per annum, from the day of to the day 

of , amounting together to the sum of Rs. 

• Here Inwrt name of proper oflloer. 
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2. Let the * of the said Court tax the costs of the plaintiff and'defen¬ 

dant in this suit, and let the amount of the said costs, when so taxed, be paid out of 
the said sum of Es. ordered to be paid into Court as aforesaid, as follows:— 

(o) The costs of the plaintiff to Mr. , his attorney [or pleader] or, and 

the costs of the defendant to Mr. , his attorney [or pleader]. 

(i) And [if any debts are due) with the residue of the said sum oi Rs. 

after payment of the plaintiff’s and defendant’s costs as aforesaid, let the 
sums, found to be owing to the several creditors mentioned in the 
schedule to the certificate, of the * together with subseiiuent 

interest on such of the (lebts as bear interest, be paid ; and, after making 
such payments, lot the amount coming'to the several legatees mentioned in 
the schedule, together with subsequent interest (to be verified 

as aforesaid), be paid to them. 

3. And if there should then be any residue, let the some be paid to the residuary 

legatee. __ 


No. 19. 

Prrumiiiaby Deobbe nr ah AnMnnaTBAHON-suii ay a Legatee, whebb an Exectjtob 

IS HELD PBESONALLY LIABLE FOE THE PAYMENT OF LBGACIBB. 

{Title.) 

1. It is declared that the defendant is personally liable to pay the legacy of Be. 

bequeathed to the plaintiff; 

2. And it is ordered that an account be taken of what is due for principal and 
.interest on the said legacy ; 

3. And it is also ordered that the defendant do, within weeks after the 

date of the oortificate of the * pay to the plaintiff the amount of what the 

* shall certify to bo due for principal and interest; 

4. And it is ordered that the defendant do pay the plaintiff his costs of suit, the 
same to be taxed in case the parties differ. 


Na 20. 

Final Deobee in an ApMiNraTBATiON-stJiT by Nbxt-of-Kin. 

{Tide.) 

L Let the * of the said Court tax the costs of the plaintiff and defendant 

in this suit, and let the amount of the said plaintiff’s costs, when so taxed, be paid by 
the defendant to the plaintiff out of the sum of Ss. , the balance by tiie said 

certificate found to be due from the said defendant on account of the personal estate of 
E. F., the intestate, within one week after the taxation of the said costs by the said 
♦ and let the defendant retain for her own use out of such sum her costs, 
when taxed. 

2. And it is ordered that the residue of the said sum of Be. , after pay¬ 

ment of the plaintiff’s and defendant’s costs as aforesaid, be paid and applied by 
defendant as follows j— 

(a) Let the defendant, within one week after the taxation of the said costs by the 
* as aforesaid, pay one-third share of the said residue to the 
plaintiffs A. B., and C. D., his wife, in her right as the sister and one of the 
next-of-kin of the said E. F., the intestate, , - 

{h) Let the defendant retain for her own use one other third share dF the said 
residue, as the mother and one of the next-of-kin of the said E. F., ihd 
intestate. 

(c) And let the defendant, within one week after the taxation of the said costs by 
the * as aforesaid, pay the remaining one-third shaie (ff the said 

residue to G. H., as the brother and the other next-of-kin Of. the said E. F., 
the instate. 


Here liustt name of proper officer. 
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No. 21. 


Pbbliminaky Decree in a Suit eoe Dissoiution oe Parts eeship and the 

TAKDtQ OF PaRTNEESEIT ACCOUNTS. 

(TiOt.) 

It is declared that the proportionate shares of the parties in the partntrship are as 
follows;— « 

It is declared that this partnership shall stand dissolved [or shall be deemed to have 
been dissolved] as from the * day of , and it is ordered that the 

dissolution thereof as from that day be advertised in the Gazette, etc. 

And it is ordered that be the receiver of the partnership-estate and 

effects in this suit and do get in all the outstanding booh-debta and claims of the partner¬ 
ship. 

And it is ordered that the following aceouiits be taken ;— 

1. An account of the credits, property and effects now belonging to the said 
partnership; 

2. jin accouht of the debts and liabilities of the said partnership; 

3. An account of all dealings and transactions between the plaintiff and defendant, 
from the foot of the settled account exhibited in this suit and marked (A), and not 
disturbing any subsequent settled accounts. 

And it is ordered that*the goodwill of the business heretofore canied on by the 
plaintiff and defendant os in the plaint mentioned, and the stock-in-trade, be sold on 
the premises, and that the * may, on the application of any of the parties, 

fix a reserved bidding for all or any of the lots at such sale, and that either of the parties 
is to be at liberty to bid at the sale. 

And it is ordered tiSt the above (recounts be taken, and all the other acts required 
to be done be completed, before the day of , and that the * 

do certify the result of the accounts, and that all other acts ore completed, and have his 
certificate in that behalf ready for the inspection of the parties on the day of 

And, lastly, it is ordered that this suit stand adjourned for making a final decree to 
the day of 


No. 22. 

Finau,Dbobee in a Suit fob Dissolution of Partnership and the takins of 
Partnership Accounts. 

(TOk.) 

It is ordered that the fund now in Court, amounting to the sum of Rs, , 

be applied as follows:— 

1. In payment of the debts due by the partnership set forth in the certificate of 

thq. * amounting in the whole to Ss. 

2. In payment of the costs of all parties m this suit, amounting to Bs. 

[2'iese easts must be ascertained before the decree is draim up.] 

3. In payment of the sum of Es. to the plaintiff as his share of the 

partnership-assets, of the sum of Bs. , being the residue of the said sum of 

Bs. now in Court, to the defendant as his share of the partnership-assets,' 

[Or, And that the remainder of the said sum of Bs. be paid to the said 

plaintiff [of defendant] in part payment of the sum of Bs. certified to be due 

to him in lespeot of the pwtnei^ip-aocounts.] 

i. And that the defendant [or plaintiff] do on or before the day of 

pay to the plaintiff [or defendant] the sum of Re. being the 

; htlanqe of the aa[^ sum of Be. due to him. which will then remain due. 

■ • Hefe lawrt sanie o( proiier'dffloer. ^ 



1430 


THK (.’ODE OF CIVIL PROCEDURE. 


F IKST NCHEi). 
No. 28. 


No. 23. 

DjiCKJSK IfOK UiSCOVJSKY OJP LaND AHB MES^K PkoMTS. 

{TUle.) 

It is hereby decreed as follows:— 

(1) That the defendant do put tho plaintiff in possession of tlio property ej)ecificd in 
the schedule hereunto annexed. ^ 

(2) That the defendant do pay to the plaintiff the sum of Re. with 

interest thereon at the rate of per eent.®per annum to tho date of realization 

ou account of mesne profits which have accrued duo prior to the institution of tho suit. 

Or 

(2) That an inquiry be made as to the amount of mesne profits which have accrued 
duo prior to the institution of the suit. 

(3) That an inquiry was made as to tho amount of mesne profits from the institution 

of the suit-until [the delivery of possession to the decree-holder] [the relinquishment 
of possession by the judgment-debtor with notice to tho decree-holder through the 
Court] [tho expiration of three years from the date of the decree]. ' 

Schedvk. 



‘appendix e. 

e 

jBXECUTION. 


No. 1. 

Notiw! to show cause why a Paymekt oh Adjustment should not he eecordbd 
A.S CEBTIEIBD. (0. 21, T. 2.) 


{TiOe.) 

To 

WsEBKAS iu execution of the decree in the above-named suit has 

applied to this Court that the sum of Rs. recoverable under the decree has 

been and should be recorded as certified, this is to give you notice that you are to 
appear before this Court ^ the day of 19 , to show cause 

why the aforesaid should not be recorded as certified. 

Given under my hand and the seal of the Court, this day of 

19 


Judge, 


No. 2. 

Pkecept. (Section 46.) 

i'ritle.) 

UroN hearing the decree-holder it is ordered that this precept be sent to the Court 
of at under section 46 of the Code of Civil Procedure, 1908, 

with directions to attach the property specified iu the annexed schedule and to hold the 
same pending any application which may be made by the decree-holder for exeention of 
the decree. 

Schedule. 

Dated the day of _ 19 . 

' Judge. 

No. 3. 

OltDKB SENDING DeOREE FOlt EXECUTION TO ANOTHER CoURT (0. 21, r. 6.) 

(TilU.) 

Whereas the decree-holder in the above suit has applied to this Court for a certifi¬ 
cate to be sent to the Court of at for execution of the decree in 

the above suit by the said Court, alleging that the judgment-debtor resides or has 
property within the local limits of the jurisdiction of the said Court, and it is deemed 
necessary and proper to send a certificate to the said Court under Order XXI, rule 6, of 
the Code of Civil Procedure, 1908, it is 
• Ordered: 

That a oopy of this order be sent to with a copy of the decree and of 

any order which may have been made for execution of the same and a certificate of 
non-satisfaction. 

Dated the day of 19 

* Judge. 
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No. 4. 

CbBTUICAIS 07 N0N-SATI87AO7I0B 07 EeCBDE. (0. 21, r. 6.) 

[Title.) 

Certified that no (1) satisfaction of the decree of this Court in Suit No. 
of 19 , a copy which is hereunto attached, has been obtained by execution within the 

jurisdiction of this Court. 

Dated the day of , 19 . 

Judge. 

t, 

(t) If partial, strike emt '* no ’* mid Bfat« to Nvhat extent. 

No. 6. 

CbBTIFIOATM of ExMOUTION 07 Dbokek teahsfbebbd to anothkr Couet. 

{0. 21, r. 6.) 

ITiOe.) 



Signature of Muharrir in charge. Bignalure of Judge. 


Remarks. 
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No. 0. 


Appijoatioit roE ExBciraoN oe Deoebs. (0. 21, r. 11.) 

In the Court of 

I , decree-holder, hereby apply for eiecution of the decree herein below 

Bet forth:— 
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Mo<ie in which the aflsiytauce 
of the Court is required. 


10 


[When attachment and sale 
of moveable property is 
sought.] 

' 1 pray that the total amount 
; of Bs. [together with 
interest on the principal sum 
, up to date of payment] and 
; the coste of taking out this 
; execution, be realized by 
attaohment and sale of 
defendant’s moveable pro- 
! perty as por annexed list 
and paid to mo. 

[When attachment and sale 
i of immoveable property is 
sought.] 

. I pr^ that the total amount 
] of Bs. • [together with 
' interest on the principal sum 
j up to dato of payment] and 
the costs of taking out this 
i execution bo realized by 
the attachment and sale 
of defendant’s immoveable 
, property specified at the 
foot of this applicatton and 
paid to mo. 


I docloi'e that what is stated herein is true to the best of my knowledge 

and belief. 

Signed , Decree-holder. 

Dated the day of 19 

{When attaohment and sale of immoveable property is sought.] 

Deaciriplion and SpecificeUion of Property. 

The undivided one-third share of the judgment-debtor in a house situated in the 
village of value jEhs. 40 and bounded as follows:— 

East by Q’s house; west by BPs house; south by public road ; north by private 

jHie and J’ s hons« 
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1 declare that what is stated in the above doscriiition is true to the best 

u[ my knowledge and belief, and so far as I have been able to ascertain the interest of the 
defendant in the property therein spooified. 

Signed , Decree-holder. 


No. 7. 

Notioe to .show Cause why Executiom should not issue. (0. 21, r. 22.) 

I (Title.) 

Whekeas 

has made application to this Court for execution of decree in Suit No. of 

19 , on the allegation that the said decree has been transfeired to him 

by assignment, this is to give you notice that you arc to appear before this Court 
on the day of 19 , to show cause why execution 

should not be granted. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No 8. 

Wakkaht oe Attaohment or Moveable Pboperty ly exkoution or a Decree 
roR money. (0. 21, r. 30.) 

(TiOe.) 

To 

The Bailiff of the Court. 

Whbebas was ordered by decree of this Court passed on the 

day of 19 , in Suit No. of 19 , to 

pay to the plaintiffthe sum of Ril 
as noted in the margin ; and whereas the 
said sum of Rs. has not been 

paid; These are to command you to attach 
the moveable property of the said 

as sot forth in the schedule hereunto 
annexed, or which shall be pointed out to 
you by the said , and unless 

the said shall pay to you .the 

said sum of Es together with 

Bs. , the costs of this attach¬ 

ment, to hold the same until further orders 
from this Court. 

You are further commanded to return this warrant on or before the day 

of 19 , with an endorsement certifying the day on which and manner in which it 

' - has been executed, or why it has not been executed. 

Given under my hand and the seal of the Court, this day of 

19 

Schedule, 


Decree. 


Principal 
Interest . 

Costs 

Costs of execution 
Purther interest 

. Total 



Judge. 


No. 9. , •* 

Warrant eor Sbieubb or Spboifio Moveable Property adjudged b? Decker. 

(0. 21,r.31.) 

(TiOe.) 

To 

The Ba^^liff of the Court. 

Whereas was ordered by decree of this Court peseed 

on the day of 19 , in Suit No. 

of 19 , to deliver to the plaintiff the moveable property (or a , share in 
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the moveable property) specified in the schedule hereunto aimexed, and whereas the 
said property (or share) has not been delivered; 

These are to command you to seize the said moveable property (or a 
share of the said moveable property) and to deliver it to the plaintiff or to such person as 
be may appoint in his behalf. 

Givbs undef my hand and the seal of the Court, this day of 

19 


• Schedule. 

« 


Judge. 


No. 10. 

Notiojs to state Objections to deaft or Document. (0. 21, r. 34.) 

(Ttile.) 

To 

Take notice that on the day of 19 , the 

decree-holder in the above suit presented an application to this Court that the Court may 
execute on your behalf a deed of , whereof a draft is hereunto aimexed, of the 

immoveable property specified hereunder, and that the day of 

19 is appointed for the hearing of the said application ; and that you are at li berty to 

appear on the said day .and t* state in writing any objections to the said draft. 

Description of Property. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 11. 


Waihlant to the Baiutf to uive Possession or Lanij, etc. (0. 21, r. 36.) 


(ntk.) 

To 

The Bailiff of the Coui t. 

Wheeeas the undennentionod property in the occupaney of 
has been decreed to , the plaintiff in this suit: You are liereby 

directed to put the. said in possession of the same, and you are 

hereby authorized to remove any iKiison bound bv the decree who may refuse to vacate 
the same. 

Given und er my hand and the seal of the Court, this day of 

19 


Schedule. 


Judge. 


No. 12. 

Notice to show cause whx Wjuibant or Aebest should not issue. (0. 21, r. 37.) 

■ (TitU.) 

To 

Whebkas has mode 

application to this Court for execution of decree in suit No. of 19 , by arrest and 

imprisonment of your person, you are hereby required to appear before this Court on the 
day of 19 , to show cause why you should not be committed 

to the civil prison in execution of the said decree. 

Given under my hand and the seal of the Court, this day of 


19 


Judge. 
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No. 13. 

Waiuuni or Abhest ik EiBoonoif. (0. 21, r. 38.) 

{Title.) 

To 

Tie Bailiff of the Court. 

Whekeas was adjudged by a decree of the Court in Suit No, 

of 19 , dated the day of 19 , tol^y to the decree-holder the sum of 

Bs. as noted in the margin, and 

whereas the said sum of Bs. has not 
been paid to the said decree-holder in satis¬ 
faction of thesaid decree, these areto com¬ 
mand you to arrest the said judgment- 
debtor and unless the said judgment-debtor 
shall pay to you the said sum of Bs, , 
together with Es. for the costs for 

executing this process, to bring the said 
defendant before the Court with all con¬ 
venient speed. You are further commsjided to return this warrant on or hsfore the 
day of 10 , with an endorsement certifying the day on which and 

manner in which it has been executed, or the reason why it has not been executed 

Given under my hand and the seal of the Court, this day of , 

19 . . ' 

Judge. 



Wabiunt oe Committal of Jodoment-debtok to Jail. (0.21, r. 40.) 


The Offioer in charge of the Jail at 

Wbebeas has 

been brought before this Court this day of 19 , under a 

warrant in execution of a decree which was made and pronounced by the said Court on 
the day of 19 , and by which decree it was ordered 

that the said' should pay ; And 

jrhereas the said has not obeyed the decree, nor satisBed the 

Court that ho is entitled to be discharged from custody; You are hereby, in the name of 
the King-Emperor ofTndia, commanded end required to take and receive the said 

into the civil prison and keep him imprisoned therein 
for a period not exceeding or until the said decree shall bp fully satisfied, or 

the said shall be otherwise entitled to be released according to the 

terms and provisions of section 58 of the Code of Civil Procedure, 1008; and the Court 
does hereby fix annas per diem as the rate of the monthly allowance , 

for the subsistence of the said 

during his confinement under this warrant of committal. 

Given under my signature and the seal of this Court, this day of 

19 . 

Judge. 


No. 16. " * , 

ObDEB fob TBB BeLE.ASE of a FEBSOK IMFKISONED in EXEOimON OF A 

(Sections 58, 69.) 

{Titte.) 

To 

The Offioer in charge of the .Tail at 

Undeb ordets passed this day, yon are hereby directed to set free /. 

judgment-debtor now in your onstody. 
pated ' 
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No. 16. 

Attaohmsnt IK Execution. 

PaOHiBiTOBr Obdbe, whbee tee PBorsETr to be attached consists oe Moveable 

PbOPKBTY to which the DEPENDANT IS ENTITLBD SUBJECT TO A LlEN OB ElGHT 
OP SOME OTHEE PeESON TO THE IMMEDIATE POSSESSION THBBEOP. (0. 21, r. 46.) 

iTMe.) 

To 

Whebeas t 

has failed to satisfy a deeroo passed against on the day of 

19 , in Suit No. of 19 , in favour of for Rs. ; 

It is ordered that the defendant bo, and is hereby, prohibited and restrained, until the 
further order of this Court from receiving from the following property 

in the possession of the said , that is to say, 

, to whioh the defendant is entitled, subject to any claim of the 
said , and the said is 

hereby prohibited and restrained, until the further order of this Court, from delivering 
the said property to any person or persons whomsoever. 

OiVEji under ifiy hand and the seal of the Court, this day of 

19 

Judge. 

» No. 17. 

Attachment in Execution. 

Prohibitory Ohdeb, where the Pbopbety consists op Debts not secured by 
Negotiable Insteuments. (0. 21, r. 46.) 

(me.) 

To 

Whebeas 

has failed to satisfy a deoreo passed against on the day of 

19 , in Suit No. of 19 , in favour of 

, for Rs. : It is ordered that the defendant be, and is hereby, 

prohibited and restrained, imtil the further order of this Court, from receiving from you a 
certain debt alleged now to be due from you to the said defendant, namely, 

and that you, the said , be, and you are hereby, 

prohibited and restrained, until the further order of this Court, from making payment 
of the said debt, or any part thereof, to any person whomsoever or otherwise than into 
this Court. 

Given under my band and the seal of the Court, this day of 19 

' _ Judge. 

No. 18. 

Attachment in Execution. 

Pbohibitoby Order, where the Pbopeety consists op Shares in the Capital op 
A Corporation. (0. 21, r. 46.) 

(TiOe.) 

To Defendant, and to , Secretary of Corporation. 

Whereas bos failed to satisfy a decree passed against on 

the day of 19 , in Suit No. of 19 , in favour 

of , for Rs. ; It is ordered that you, the defendant, be, and you 

are hereby, prohibited and restrained, until the further order of this Court, from ma^g 
any transfer of shares in the afoi^aid Corporation, namely, or 

&om receiving payment of any dividends thereon; and you, , the Seoretary 

of ^e said Corporatimi, are hereby prohibited and restrained from permitting any such 
transfer or making any snob payment. 

Given under my hand and the sedl of the Court, this 


19 


day Qf 
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No. 19. 

Ordeh to attach Sai.aby or Public OmcKB on Seevant of Rait.way Company 
OH Local Authomiy. (0, 21, r. 48.) 

{Title.) 

To 

Whekeas , judgment-debtor in the above-named case, is a {ieecribe 

qjUce of jwlgmmi-deUor) receiving his salary (or alio'tJanccs) at your hands; and whereas, 
, decree-holder in the'jaid case, has applied in this Court for the attachment 
of the salary (or allowances) of the said , to the extent of due to 

him under the decree: You are hereby required to withhold the said sum of 
from the salary of the said in monthly instalments of and to 

remit the said sum (or monthly instabnents) to this Court. 

Given under my hand and the seal of the Court, this day of 

19 

Jvdge. 

No. 20. 

OnuEU OF Attachment of Neqotiabie Instecment. (0. 21, r. 5l.) 

{Tide.) 

To 

The Bailiff of the Court, ' 

W UEBKAS an order has been passed by this Court on the day of 

19 , for the attachment of ; You are hereby directed to 

seize the said and bring the same into Court. 

Given under my hand and seal of the Court, this day of 

19 

_ Judge. 

No. 21. 

Attachment. 

Phohibitoky Oedeb, wheee the Peopbhty (ejnsets of Money oe of any Sboueity 
IN THEOUSTOnYOFA COUET OF JUSTICE OE OfFTCEE OfGoVEENMENT. (0.21,1.62.) 

(T<2k.) 

To ■ 

Sni, 

The plaintiff having applied, under rule 22 of Order XXI of the Code of Civil 
Proo^ure, 1008, for an attachment of certain money now in your hands {here'Siate hote 
tlui money is supposed to le in the hands of the person addressed, on what account, etc.), 
I request that you will hold the said money subject to the further order of this Court. 

I have the honour to be, 

SlE, 

Your most obedient Servant, 
Judge. 

Dated the day of 19 


No. 22. 

Notice of Attachment of a Deceeb to the Couet which passed it. 21, r. 63.) 

{Titk.) 


To 

Sm, 


The Judge of the Court of 


I have the honour to inform you that the decree obtained in your Court on the' 
day of 19 , by in Suit No. of 19 , 

in which he was and was has bSen attached by this 


was 



Fibst Soheu. 
Kob. 23^5. 


APPENDIX E—EXECUTION. 


1439 


Court on the application of the in the suit specified above. You 

are therefore requested to stay the execution of the decree of your Court until you 
receive an intimation ffom this Court that the present notice has been cancelled or until 
execution of the said decree is applied for by the holder of the decree now sought to he 
executed or by his judgment-debtor. 

• I have the honour, etc., 

Judge.. 

Dated the day of* 19 . 

-— i 

• No. 23. 

Notice of Attachment of a Decree to the Holder of the Decree. (0. 21, r. 53.) 

(TiOe.) 

.To 

Whereas an application has been made in this Court by the decree holder in the 
above suit for the attachment of a decree obtained by you on the day of 

19 , in the Court of in Suit No. of 19 , in 

which was and was ; It is ordered that 

you, the said ’ , be, and you are hereby, prohibited and restrained, until the 

further order of this Court, from transferring or charging the same in any way. 

Given under my hand and the seal of the Court, this day of 

19 

* Judge. 


No. 24. 


Attachment in Execution. 


PfioniBiTORv Order, where the Property consists of Immoveable Property. 

(0. 21,r. 64.) 

(Tiae.) 

To 

Defendant. 

Whereas you have failed to satisfy a decree passed against you on the 
day of 19 , in Suit No. of 19 , in 

favour of , for Ra. ; 

it is ordered that you, the said , be, and you are hereby, pro¬ 

hibited and restrained, until the further order of this Court, from transferring or charging 
the property specified in the schedule hereunto annexed, by sale, gilt or otherwise, and 
that all persons bo, and that they are hereby, prohibited from receiving the same by 
purchase, gift or otherwise. 

Given under my hand ,and the seal of the Court, this day of 

19 


Schedtde.. 


Judge, 


No. 26. 


Order fob Payment to the Plaintifp, etc,, of Monf,y, etc., in the hands of a 
THIRD PARTY. (0. 21, r. 66.) 

(Tilh.) 


To 


Whereas the following prop*ty has been attached in 

execution of a decree in Suit No. of 19 , passed on the 

day of 19 , in favour of , 

for Be. ; It is ordered that the property so attached, consisting of Be. 

in money and Rs. in currency-notes, or a sufSoient part thereof to satisfy the 

said decree, shall be paid over by yon, the said , to 

Given under my hand and the seal of the Court, this day of 


19 


Judgt. 
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No. 28. 


Notice to Attachikq Cbeditok. (0. 21, r. 68.) 
(Titte.) 


To 

Whereas has made application to this Court for the removal 

of attachment on placed at your instance in execution of the 

decree in Suit No. of 19 , this is to give you notice to appear before 

this Court on , the ,, day of 19 , either in person 

or by a pleader of the Court duly instructed to support your claim, as attaching cr^tor. 

Gives under my hand and the seal of the Court, this day of 

19 . 

Judge. 


Na 27. 

Wabuast or Sale op Property is Exeoutios op a Deorsb po» Mosey. 

(0. 21, r. 66.) 

[TMt.) 

To 

The bailiff of the Court. 

These are to command you to seU by auction after giving days' 

previous notice, by affixing the same in tto Court-housek' and after making due pro¬ 
clamation, the property attached under a warrant from this Court, dated the 

day of 19 , in execution of a decree in favour of 

in suit No. of 19 , or so much of the said property as shall 

realize the sum of Ks. . , being the of the said decree 

and costs still remaining unsatished. 

You arc further commanded to return this warrant on or before the 
day of 19 , with on endorsement certifying the manner in which it has 

been executed, or the reason why it has not been executed. 

Gives under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 28. 

Notice of the day fixed for semlisq a Sale Pboolamatiok. (0. 'Si, r. 66.) 

(Ttfle) 

To ’ Judgment-debtor. 

. Whereas in the above-named suit the decree-holder has applied for the 

sale of X You are hereby informed that the day of 

19 , has been fixed for settling the terms of the proclamation of sole. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 29. 

Proclamation op Sale. (0. 21, r. 66.) 

(TiOe.) 

Notice is hereby given that, under rule 64 of Order XXI of the of Civil Pr5- 
oedure, 1908, an order has been passed by this Court for the sale of the awached property 
mention^ in the annexed schedule, in satisfaction of the ebSmtd 
the decree-holder in the suit (1) mentioned in the nwgin, 
amounting with costs and interest up to date of sMe to Mw/ 
sum of - ' . _ ' , 

The sale will be by public auction, and the property will be pat 
up for sale in the lots specified in the sohedni^ The sale w^tie 
of the property of the judgment-debtors above-named as mentiondfi in the sdtedtte 


Suit No. oi 19 . 

' (Idoided by the 
o( in which 
was plaintiff and 
was defendant. 
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jelow; and the liabilities and claims attaching to the said property, so far as they hav 
been ascertained, are those specified in the schedule against each lot. 

In the absence of any order of postponement, the sale will be held by 
irt the monthly sale commencing at o’clock on the at 

. In the event, however, of the debt above specified and of the costs of th 
sale being tendered or paid before the knocking down of any lot, the sale will be stopper 
At the sale the public generally are invited to bid, either personally or by dul 
luthorized agent. No bid by, or 8n behalf of, the judgment-creditors above-mentionec 
lowever, will be accepted, nor will any sale to the* be valid without the express pei 
nission of the Court previously givqp. The following ore the further 


Gondilions of Sale. 

1. The particulars specified in the schedule below have been stated to the best < 
the information of the Court, but the Court will not be answerable for any error, mb 
statement or omission in this proclamation. 

2. The amount by which the biddings are to bo increased shall be determined b 
the officer conducting the sale. In the event of any dispute arising as to the amount bit 
or as to the bidder, the lot shall at once be again put up to auction. 

3. The highest bidder shall bo declared to be the purchaser of any lot, provide 
always that he is legally qualified to bid, and provided that it shall be in the discretion c 
the Court or officer holding the sale to decline acceptance of the highest bid when Ih 
prion offered appears so clearly inadequate as to make it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of the officer conducting th 
sale to adjourn it, subject always to the provisions of rule 69 of Order XXl. 

/). In the ease of moveable property, the price of each lot shall bo paid at the tim 
of sale or as soon after as the officer holding the sale directs, and in default of paymer 
the property, shall forthwith be again put up and re-sold. 

6. In the case of immoveable property, the person declared to be the purchaser sha 
pay immediately after such declaration a^eposit of 2fi per cent, on the amount of h: 
purchase-money to the officer conducting the sale, and in default of such deposit th 
property shall forthwith be put up again and re-sold. 

7. The full amount of the purchase-money shall be paid by the purchaser before tli 
Court closes on the fifteenth day after the sale of the property, exclusive of such day, c 
if the fifteenth day be a Sunday or other holiday, then on the first office day after th 
fifteenth day. 

8. In default of payment of the balance of purchase-money within the perio 
allowed, the property shall bo re-sold after the issue of a fresh notification of sale. Tli 
deposit, after defraying the expenses of the sale, may, if the Court thinks fit, be forfeite 
to Government and the defaulting purchMer shall forfeit all claim to the property or t 
any part of the sum for which it may be subsequently sold. 

Given under my hand and the seal of the Court, this day of 

19 . 


Schedule of Property. 


Jutige. 


Number 

of 

lot. 

Deserlption of property 
to be sold, with the 
came of each owner 
where there are more 
jadginent'debtorfi 
than one. 

The revenue assessed upon the. 
estate or part of the estate, i Detail of any 
if the property to be sold 1 incumbrances 
is an inter^t In anestate i to which the 
or a part an estate property is 

pa^g rereuae to liable. 

Oorenunent. i 

Claims, if any, wUid 
have been put for* 
ward to the propert) 
and any other know] 
particulars bearing 
on its nature and 
value. 

'V 

*• 

a 
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No. 30. 

Ohder on the Nazih for CATTSma servic* of Proclamation of Sale. (0. 21, r. 66.) 


(Titie.) 

To 

The Nazir of the Court. 

Whereas an order has been made for the sale of pfoperty of the judgment- 
dcbior specified in the schedule hereunder annexed,Tind whereas the day of 

19 has been fixed for the sale of the said property, copies of 

i.ho proclamation of sale are by this warrant made over to you, and you are hereby ordered 
to have the proclamation published by boat of drum within each of the properties 
specified in the said schedule, to affix a copy of the said proclamation on a conspicuous 
part of each of the said properties and afterwards on the court-house, and then to submit 
to this Court a report showing the dates on which and the manner in which the pro¬ 
clamations have been published. 

Dated the day of 19 


lichednh. 


Judge. 


No. ;ti. 

Certificate nr Officer holdino a Sale of the Deficiency of Price on a Re-sale 
OF Property ry reason of the Purchaser’s Dufault. (0. 21, r. 71.) 

{TUle.) 

Certified that at the re-salc of the property in execution of the decree in the above- 
named suit, in consequence of default on the part of purchaser, there was a 

deficiency in the price of the said property amounting to Rs. and that the 

expenses attending such rc-salc, amounted to Rs. , making a total of Rs. 

. which sum is recoverable froim^bc defaulter. 

Dated the day of 19 

Officer holding the mlt. 


No. 32. 

Notice' to Per.son in Possession op Moveable Property sold in Execution 

(0. 21, r. 79.) 

{Title.) 

To • 

Whereas hhs become the purchaser at a public sale in execution of the 

dooroe in the above suit of now in your possession, you are hereby prohibited 

fsora delivering possession of the said ' 

to any person except the said 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 33. . 

Prohibitory Order against Payment of Debts sold in Execution to any other 
THAN THE PURCHASER. (0. 21, r. 79.) 

{Title.) 

To and to ■ 

Whereas has beoome the purohaser at a public sale in execution of 

the decree in the above suit of being debts due from you 

to you ; It is ordered that you be, and you ore hereby, 

prohibited from receiving, and you from making payment of, the said debt 

to any person or persons except the said 

GiVENtinder my hand and the sea! of the Court, this day of 


Judge. 


10 
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Na 34. 

Prohibitory Order against the Trahspee of Shares sold in Execution. 

(0. 21, r. 79.) 

. {Tille.) 

To 

and , Secretary of Corporation, 

Whereas has become the purchaser at a public sale in execution of the 

decree, in the above suit, of certain shares in the Aovo Corporation, that is to say, of 
standing in the name you ; It is ordered that you 

be, and you are hereby prohibited from making any transfer of the said shares to any 
person exeept the said , the purchaser aforesaid, or from receiving any 

dividends thereon ; and you 

iSeoretary of the said Corporation, from permitting any such transfer or making any such 
payment to any person except the said , the purchaser aforesaid. 

Given under my hand and the seal of the Court, this day of 

19 . • 

• Jvdge. 


No. 35. 

CERTinOATE TO JUDOMENT-DEBTOK AHTHOBIZINa HIM TO MORTOAGE. LEASE OR .SELL 

Proberty. (0. 21, r. 83.) 

(Title.) 

Whereas in execution of the decree passed in the above suit an order was made on 
the day of lit . for the sale of the under-mentioned property 

of the judgment-debtor . and “(vhereas the Court has, on the application of 

the said judgment-debtor, postponed Iho said sale to enablehim t o raise the amnnnt of 
the decree by mortgage, lease or private sale of the said property or of some part thereof; 

This is to certify that the Court doth hereby authorize the said jiidgment-dehlor to 
make the proposed mortgage, lea.se or sale within a period of from the date 

of this certificate; provided that all monies payable under sucli mortgage, lease nr sale 
shall be paid into this Court and not to the said judgment-debtor. 

Given under my hand and the seal of the Court, this day of 

19 

lleecriplion of propcrtij. 

Jtulge. 


No. 30. 


Notice to Snow Cau.se why Sale should not be .set aside. (0. 21, rr. 90, 92.) 


(Title.) 


To 

WiiEREA.s the under-mentioned property was sold on the day of 

19 , in execution of the decree passed in the above-named suit, and 

whereas the deoree-holder [or judgment-debtor] has applied to this Court to 

set aside the sale of the said property on the ground of a material irregularity [or fraud] 
in publishing [or conducting] the sale, namely, that 

Take notice that if you have any cause to show why the said application should not be 
granted, you should appear with your proofs in this Court on the day of 

19 , when the said application will be heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 

Description of properly. 





Jvdge. 

# 


1444 


THE CODE OE CIVIL PKOCEDUSE. 


Nob. 37-40. 

No. 37. 


Noticb to show Caose why Sale shotob hot be set askie. (0. 21, rr. 91,92.) 


To 


(Tifle.) 


Wheeeas , the purchaser ol the under-mentioaed property sold on the 

day of 19 .in eicecution of the decree passed in the above- 

named suit, has applied to this Court to set aside thd sale of the said property on the 
ground that , the judgment-debtor, had no saleable interest therein: 

Take notice that if you have any cause to shoif: why the said application should not 
ho granted, you should appear with your proofs in this Court on the day of 

19 , when the said application will bo heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 . ' 


De.’tcriplimi of property. 


Judge. 


. No. 38. 

Ceetipicate or Salk or Laitd. (0. 21, r. 94.) 

(Title.) 

This is to certify that has been declared the purchaser at a sale by public 

auction on the day of 19 , of in execution of 

decree in this suit, and that the said sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court this day of 

19 . ■ 

_ Judge. 


No. 39. 

Oedbb foe DsLiVKEr TO CEETiFiEn PueoHasee of Land at a Sale in Execution. 

(0. 21, r. 96.) 

{TiOe.) 

To 

The Bailiff of the Court. 

, Wheeeas has become the certihed purchaser of at a sale in 

execution of decree in Suit No. of 19 ; You are hereby ordered 

to put the said , the certified purohaaer, as aforesaid, in possession of the 

same. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. « 


No. 40. 

Summons to appeae and answer OHAEas of Obsteuotino Execution of Deoese. 

(0. 21, r. 97.) 

(Title.) 

To 

Wbeeeas , the decree-holder in the above suit, has coij^lained to this 

Court that you have resisted (or obstructed) the ofSeer oharg^ with the execution of 
the warrant for possession. 

You are hereby summoned to appear in this Court on the day <A, - 

19 , at A.M., to answer the said complaint. 

Given under my hand and the seal of the Court, this day of 


19 
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No. 41. 

Vabbakt oy Committal. (0. 21, r. 98.) 

{TUk.) 

To 

The Officer in charge of the Jail at 

Wheeeas the under-mentianed property has been decreed to , the 

plaintifi in this suit, and whereas the Court is satisfied that without any just 

cause resisted [or obstructed] and is still resisting for obstructing] the said 
in obtaining possession of the property, and whereas the said has made 

application to this Court that the said be committed to the civil prison; 

You are hereby commanded and required to take and receive the said 
into the civil prison and to keep him imprisoned therein for the period of days. 

Given under my hand and tho seal of the Court, this day of 

19 

Judge. 


No. 42. 

Authority of the Collector to stay Public Hale or Lano. (Section 72.) 

[TiUe.) 

To 

Collector of 
Sir, 

In answer to your communication No. , dated , repre¬ 
senting that the sale in execution of the deeiee in this suit of land situate 

within your district is objectionable, I have tho honour to inform you that you are 
authorized to make provision for the satisfaction of tho said decree in the manner 
recommended by you. 

I have tile honour to be. 

Sir, 

Your obedient servant. 


Judge. 




APPENDIX F.. 


SUPPLEMENTAL PROCEEDINGS. 


To 


No. 1. 

Wabrast or Arrest betobb Judgment. (0. 38, r. 1.) 
(Ti(k.) 


Tlic JiailiS of tbc (kjurt. 

Whereas , the plaintiff in the above suit, claims the sum of Ea. , 

as noted in the margin and has proved to the satisfaction of the Court that there is 

probable cause for believing that the defon- 
_■__■ dant is about to ; 

I’rincipal ... : I ^ These are to ioinmand you to demand and 

1 interest ... ' ' luceive from the said the sum 

; Costs .... I i of Es. as sufficient to satisfy the 

plaintiff’s claim, and unless the said sum 
of Rs. is forthwith delivered to 

you by or on behalf of the said , to 
take the said into custody, and to bring him before this Court, in order that 

he may show cause why he should not furnish security' to the amount of Rs. 
for his personal appearance before the Court, until such time iis the said suit shall bo fully 
and finally disposed of, and until satisfaction of any decree that may be passed against 
him in .the suit. 

Given under my hand and the seal of the Court, this dav of 

19 .' 


'I’otal 


I 


Judge. 


No. 2. 

yEOUBlTV EOR Al’I’EAltAlfUE OF A DEFENDANT ARRESTED BEFORE JUDGMENT. 

(0. 38,r.2.) 

{TiOe.) 

Whereas at the instance of , tho piainfilf in the above suit, 

the defendant, bus been arrested and brought before tho Couit; 

And whereas on the failure of the said defendant to show cause why he should not 
furnish security for his appearance, the Court has ordered him to furnish such security: 

Therefore I have voluntarily become surety and do hereby bind myself, 

my heirs and executors, to the said Court, that the said defendant shalhappear at any 
time when called upon while the suit is jiouding and imtil satisfaction ef any decree that 
may be passed against him in the said suit; and in default of such appearance I bind 
myself, my heirs and executors, to pay to tho said Court, at its order, any sum. of money 
that may be adjudged against the said defendant in the said suit. 

Witness my hand at this day of 19 . 

' [Sxgntd.% 

Witnesses. 

1 . 
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Nos. 3-S. 

No. 3. 

Summons to DKS’jtNPANT to Ai'fiSAR on Sukbtv’.s Application foe Eisuhakok. 

(0. 38, r. 3.) 

{Title.) 

To ■ * 

Wheeeas who became surety on the day of 

19 , for your appearance in th'?) above suit, has applied to this Court to be discharged 

from his obligaiion : • 

You are hereby summoned to niipear in this Court in person on the day 

of 19 , at A.M., when the said application will be heard and 

determined. 

Given under my hand and the seal of the Court, this day of 

19 

Judf/e. 


No. 4. 


OkOEE IfOE OOMMUXAL. (O. 38 , r. 4 .) 


To 


{Title.) 


Whekeas , plaintiff in this suit, has made apjib'eation to the Court that 

security be taken for the appearance of , the defendant, to answer any 

judgment that may bo passed against him in the suit; and whereas the Court has called 
upon the defendant to furnish such security, or to offer a sufficient deposit in lieu of 
security, which he has failed to do: It is ordered that the said defendant be 

committed to the civil prison until the decision of the suit; or, if judgment bo pro¬ 
nounced against hun, until satisfaction of the decree. 

Given imder my hand and the seal of the Court, this day of 


19 


Judge. 


No. 5. 

AriAOHMENT BKPOEE JuDUMENT, WPi'H OeDER TO C'AIJ, FOR yEOUEITV FOE PuLFlLMENT 

• OF Decree. (0. 38, r. 3.) 

{TilU.) 

To 

The Bailiff of the Court. , 

Whereas has proved to the satisfaction of the Court that the defendant 

in the above suit ; These are to command you to call upon the said 

defendant on or before the day of 19 .^either t<) 

furnish security for the sum of Its. to produce and place at the disposal 

of this Court when requked or the value thereof, or .such portion of the 

value as may be sufficient to satisfy any decree that may be. passed against him; or to 
appear and show cause why he should not furnish securit y ; and you are further ordered 
to attach the said and keep the same under safe and secure custody until 

the further order of the Court; and yomare further eommanded to return this warrant on 
or before the day of 19 . with an endorsement certifymg the 

date on which and the manner m wliioh it has been executed, or the reason why it has 
not been executed. 

Given under my hand and the seal of the Court, this day oi 


19 
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F1B8T SOESD. 
Nob. 6-8. 


No. 6. 

iSBUUKITSf FOli THJS PRODUCTION OP PROPERTY. (0. 38. I, 6.) 

(TiOt.) 

Whkiusas at the instance of , the plaintiff in the above nuit, 

the defendant, lias been directed by the Court to furnish security in the sum of Re. 

to produce and place at the disposal of tbj Court the property specified in 
the schedule hereunto annexed; 

Therefore I have voluntarily become surety and do hereby bind myself, 

my heirs and executors, to the said Court, that the said defendant shall produce and 
place at the disposal of the Court, when required, the property specified in the said 
schedule, or the value of the same, or such portion thereof as may be sufficient to satisfy 
the decree; and in default of his so doing, I bind myself, my heirs and executors, to 
pay to the said Court, at its order, the said sum of Rs. or such sum not 

exceeding the said sum as the said Court may adjudge. 



Schedule. 


Witness my hand at 

this day of 

W ' . , 

(Signed. 

Witnesses. 


1. 




2 . »■ 


No. 7. 

Attaohmbnt revoke Judument, on Proop op Eailukp to furnish Sbourity. 

(0. 38,r. 6.) 

(Title.) 

To 

The Bailiff of the Court. 

, Whereas , the plaintiff in this suit, has applied to the Court to call 

upon , the defendant, to furnish security to fulfil any decree that may 

be passed against him in the suit, and whereas the Court has called upon the said 
to furnish such security which he has foiled to do; These are to 
command you to attach the property of the said and keep the 

same under safe and secure custody until the further order of the Court; and you are 
further commanded to return this warrant on or before the day of 

19. , with an endorsement certifying the date on which and the manner in which it has 

been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 

10 . . 

Judgi 


Na S. 

Temporary iNJUNorioNa. (0. 39, r. 1.) 

Upon motion made into this Court by , Pleader of [or€!onnwl for] the 

plaintiff A. B., and upon reading the petition of the said plaintiff in this matter filed [this 
day] [or the plaint filed in this suit on the day of ' , or the written 

statement of the said plaintiff filed on the day of ] and upon 

heating the evidence of and in support thereof [if 

notice and flrfendant not appearing: add, and also the evidence of . astoservloe 

of notice of this motion upon the defendant C. D.]. This Court doth ordnr that «a’ <. 
injunction be awarded to restrain the defendant C. D., his servants, sgeote and wc^kBOB, ‘j 
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from pulling down, or sullering to be pulled down, the house in the plaint in the said suit 
of the pluintifi mentioned [or in the written statement, or petition, of the plaintiff and 
evidence at the hearing of this motion mentioned] being No. 9, Oilmongers Street, 
Hindupur, in the Taluk of , and from selling the materials whereof the said 

house is oomposod, until the hearing of this suit or until the further order of this Court, 

Dated this ’ day of 19 

Judge. 

• 

\Where the injunction is sought to restrain the negaiiation of a note or bill, the ordering 
part of the order may run thus :—] , to restrain the defendants 

and from parting with out of the custody of them or any of them or en-. 

dorsing, assigning or negotiating the promissory note [or bill of exchange] in question, 
dated on or about the , etc., mentioned in the plamtiff’s plaint [or petition] 

and the evidence heard at this motion until the hearing of this suit, or until the further 
order of this Court. 

[In Copyright coses] to restrain the defendant C. D., bis servants, agents 

or workmen, from printing, publishuig or vending a book, called , or any part 

thereof, until the,^to. 

[Where part only of a booh is to be restrained] to restrain the defendajit 

C. D., his servants, agents or workmen, from printing, publishing, selling or otherwise 
disposing of such parts of the book in the plaint [or petition and evidence, etc.] 
mentioned to have been pulSished by the defendiint as hereinafter specified, namely 
that part of the said book which is entitled and also that part which is entitled 

[or which is contained in page to page both inclusive] 

until , etc. 

[In Patent cases] to restrain the defendant C. D., his agents, servants 

and workmen, from making or vending any perforated bricks [or as the case may be] 
upon the principle of the inventions in the plaintiff’s plaint [or petition, etc., or written 
statement; etc.,] mentioned, belonging to the plaintiffs, or either of them, during the 
remainder of the resjwetive terms of the patents in the plaintiff’s plaint [or as the case 
may be] mentioned, and from counterfeiting, imitating or resembling the same in¬ 
ventions, or either of them, or making any addition thereto, or subtraction therefrom, 
until the hearing, etc, 

[In cases of Trade nuirhs] to restrain the defendant C. D., his servants, 

agents dr workmen, from selling, or exposing for sale, or procuring to be sold, any com¬ 
position or blacking [or as the case may be] described as or purporting to bo blacking 
manufactured by the plaintiff A. B., in bottles having affixed thereto such labels as in 
the plaintiff’s plaint [or petition, etc.] mentioned, or any other labels so contrived or 
expressSd as, by colourable Imitation or otherwise, to represent the composition or 
blacking sold by the defendant to be the same as the composition or blacking manu¬ 
factured and sold by the plaintiff A. B., and from using trade-cards so contrived or 
expressed as to represent that any composition or blacking sold or proposed to be sold 
by the defendant is the same as the composition or blacking manufactured or sold by 
the plaintiff A. B., until the, etc. 

[To restrain a partner from in any way interfering in the business] to 

restrain the defendant C. D., his servants and agents, from entering into any contract, and 
from accepting, drawing, endorsing or n^otiating any bill of exchange, note, or written 
security in the name of the partnership-firm of B, and D., and from contracting any 
debt, buying and selling any goods, and from making or entering into any verbal or 
written promise, agreement or undertaking, and from doing, or causing to be done, any 
act, in the name or on the credit of the said partnership-firm of B. and D., or whereby 
the said partnraship-firm can or may in any manner become or be made liable to or for 
the payment of any sum of money, or for the performance of any contract, promise or 
' nndertaking until the, etc. 
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No. 9. 


Awpoihtmbni or a EiicEivan. (0. 40, r. 1.) 

(TiOe.) 

To 

Whereas has been attached in execution of a decree passed in the above 

suit on the day of 19 , in favour of ; You are 

hereby (subject to your giving security to the satisfaction of the Court) appointed receiver 
of the said property under Order XL of the Code of Civil Prodeoure, 1908, with full 
powers under the provisions of that Order. , 

You arc required to render a due and proper account of your receipts and disbursc- 
inonts in respect of the said property on .You will be entitled to remunera¬ 
tion at the rate of per cent, upon your roceipls under the authority of this 

appointment. 

Given under my hand and the seal of the Court, this day of 

19 

Jvdge, 


No. 10. . 

Bond to be given by Eecbiveh. (0. 40, r. 3.) 

> t 

{TtiU.) 

Know all men by those presents, that we, and and 

arc jointly and severally bound to of the Court of in 

Ks. to be paid to the said or his successor in office for the time being. 

For which payment to be made we bind ourselves, and each of us, in the whole, our and 
each of our heirs, exocutore and administrators, jointly and severally, by these presents. 

Dated this day of 19 

Whereas a plaint has been filed in this Court by against for the 

purpose of [here mserl the object of suit]. 

And whereas the said has been appointed, by order of the above- 

mentioned Court, to receive the rents and profits of the immoveable property and to gei 
in the outstanding moveable property of in the said plaint named: 

Now the condition of this obligation is such, that if the above-bounden shal 
dply account for all and every the sum and sums of money which he shall so receive on 
account of the rents and profits of the immoveable property, and in respect of the move- 
able property, of the said at such periods as the Court shall appoint, and 

shall duly pay the balances which shall from time to time be certified to be due from him 
as tho said Court hath directed or shall hereafter direct, then this obligation shall b< 
void, otherwise it shall remain in full force. 

Signed and delivered by the above-bounden in tho presence of 

Note .—If deposit of money is made, the memorandum thereof should follow tin 
terms of tho condition of the bond. 



AW^ENUJX G. 


AL>1>EAL, REFERENCE AND REVIEW. 

No. 1. 

MiSMOEANDUM OF AfPEAI.. (0. 41, r. 1.) 

(Tith.) 

Tlic Ebovo-nanuxl appeals to the Court at from 

the decree of in Suit No. of R) , dated the 

day of ^9 , and seta forth the following grounds of objeotion 

to the decree appealed from, namely- 


No. 2. 


Seoukitv Bono to be given on oeoek being made to stay Execution of Deouee. 

(0. 4],r. 5.) 


To 


(Tille.) 


This security bond on stay of execution of decree executed by wit- 

neaseth:— 

That , the plaiufitf in Suit Nb. of 1!) , liavmg sued 

, the defendant, in this Court and a decree having been passed on the 
day of , 10 , in favour of the plaintiff, and the defendant 

having preferred an appeal from the said decree in the Court, the said appeal 

is BtUl pending. 

Now the plaintiff decree-holder haAnng applied to oxecuto. the decree, the defendant 
has made an application praying for stay of execution and lias been called upon to 
furnish security. Accordingly I, of my own free will, stand security to the extent of Rs. 

, mortgaging the properties spocilled in the schedule hereunto annexed, a.nd 
covenant that if the deci-ee of the first Court be confirmed or varied by the Appellate 
Court the said defendant shall duly act in accordance with the decree ot the Appellate 
Court and shall pay whatever may be x>ayable by liim thereunder, and if he should fail 
thorohi then any amount so payable shall be realized from the properties hereby mort 
gaged, and if the proeeods of the sale of the said projicrties are msufficient to xjay the 
amount due, I and my legal representatives will be ijersonally liable to pay the balance. 
To this effect I execute this security bond this day of 19 

Schedule. 


Witnessed by 

1 . 


(Signed) 
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No. :i. 

SKOiTBiTy Bono to bb oivbb DumiiQ thb Pknubnoy ok Apfkal. (0. 41, r. 0.) 

{TiOe.) 

To 

This security bund on stay of encution of decree executed by 
witnesseth:— 

That , the plaintiil in 8uit No. of 10 , having sued 

, the defendant, in this Court and a decree having been passed on the 
day of 19 in favour' of the plaintiff, and the defendant 

having preferred an appeal from the said decree in the Court, the said appeal 

is still pending. 

Now the plaintiff decree-holder has applied for execution of the said deoree and has 
been called upon to furnish security. Accordingly I, of my own free will, stand security 
to the extent of Rs. mortgaging the properties specified in the schedule 

hereunto annexed, and covenant thot if the decree of the first Court be reversed or varied 
by the Appellate Court, the plaintiff shall restore any property which may be or has been 
taken in execution of the said deciee and shall duly act in accordance with the decree 
of the Appellate Court and shall pay whatever may be payable by him thereunder, and 
if he should fail therein then any amount so payable shall be realized from the properties 
hereby mortgaged, and if the proceeds of the sale of the said properties are insufficient to 
pay the amount due, I and my legal representatives will 1 o personally liable to pay the 
bahmoe. To this effect 1 execute this security bond this day of 

19 

Schrduk. 

Witnessed by 

(SSigued) 

1 . 

2 . 


No. 4. 


SrouRri'v KOB Costs op Appeal. (0.41, r. 10.) 


To 


• (TiOe.) 


, This security bond for costs of appeal executed by witnesseth;— 

This appellwt has preferred an appeal from the decree in Suit No. ’ of 
19 , against the respondent, and has been called upon to furnish security. Aooord- 

ingly I, of my own free will, stand security for the costs of the appeal, mortgaging the 
properties specified in the schedule hereunto annexed. I shall not transfer the said 
properties or any part thereof, and in the event of any default on the part of the appellant 
I shall duly carry out any order that may be made against me with regard to payment 
of the costs of appeal. Any amount so payable sh^l be realized from the propertke 
hereby mortgaged, and if the proceeds of the sale of the said properties are insufficient 
to pay the amount due, I and my legal representatives will be personally liable to pay 
the balance. To this effect I execute this security bond this day of 

19 . . ■ * 

Schedule. * 


Witnessed by 

1 . 

2 . 


■(Bigned) 
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No. 6. 


Intimation to Lower Court of Admission or AppsAii. (0. 41, r. 13.) 


To 


{TiOe.) 


You are hereby directed to take notice that the in the above 

suit, has preferred an appeal to thisiCourt from the decree passed by you therein on the 
day of ]9 . 

You are requested to send with all practieAble despatch all material papers in the 
suit. • 


Dated the day of 19 


Jvdge. 


No. 6. 

Notice to Besbondent op the Day fixed for the HF.AniNG of the Atpeai. 

• (0. 41, T. 14.) 

{THU.) 

Affeai. from the • of the Court of dated the 

day of 19 

‘ To 

Respondent. 

I’ ARE notice that an appeal from the decree of in this case has been 

presented by and registered in this Court, and that the 

day of 19 has been fixed by this Court for the hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by some one 
by law authorized to act for you in this appeal, it will be heard and decided in your 
absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 

[Note. —If a stay of execution has been ordered, intimation should be given of the 
fact on this notice.] 


No. 7. 

NonoB TO A Party to a Suit not made a Party to the Appeal but joined by 
THE Court as a Rrspondent. (0. 41, r. 20.) 

{THU,) 

Whereas you were a party in spit No. . of 19 , in the Court of 

, and whereas the has preferred an appeal to this Court from 

the decree passed against him in the said suit and it appears to this Court that you arc 
interested in the result of the said appeal: 

This is to give you notice that this Court has directed you to be made a respondent 
in the said appeal, and has adjourned the hearing thereof till the day of 
19 , at A.M. If no appearance is made on your behalf on the said day 

(Hid at the said hour, the appeal will be heard and decided in your absence. 

Qivbn under my hand and the seal of the Court, this day of 


19 
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No. 8. 

Memobandum oe Cbosb Objection. (0. 41, r. 22.) 

(TiOe.) 

Whereas the has preferred an appeal to the , 

from the decree of in Suit No. of 19 

(Jay of 19 , and ^hereas notice of the day fixed for 

hearing tlie appeal was served on the on the day of 

19 , tho files thif memorandum of cross objection under rule 22 of 

Order XLT of the Code of Civil Procedure, 1908,^ind sets forth the following grounds of 
obj'eetion to tho decree appealed from, namely:— 


Court at 
, dated the 


No. 9. 


Decree in Appeai,. (0. 41, r. 35.) 

(Tiflc.) 

Appeal No. of 19 from the decree of the Court<of dated 

f:he day of 19 . 

Memorandum of Afpeal. 

Plaintiff. 

" Defendant, 

The above-named appeals to the Court at 

from tho decree of in the above suit, dated the day of 

19 , for tho following reasons, namely:— 

This appeal coming on for hearing on the day of 10 

before , in the presence of for tho appollant and 

of for the respondent, it is orfored - - 

Tho oosts of thi.s appeal, as detailed below, amounting to Hs. . are to he 

[laid by . The costs of the original suit ar(> to be jiaid by 

(liven under my hand this day of 19 

Judge. 


Goals of Appeal. 


Appftllant- 

1 

Amount. ! Ilespondont. 

i 

Amount. 


1. Stamp ff>r memoran- 

lis. '■ a. ' p. ! Stamp for power . 

Rh. 

a. 

V- 

diim of appeal 

, * I'to. for petition . 




12. I)o. for power . 

! Service of proccsBCB 




3. ServiooB of prooesaefi . 
4* rioador's foe on lla. . 

f ! : Pleader's foo on Kb. 

' 




Total . 

' i Total . 

. i 





No. 10. 

Appucation to appeal in poema pauperis. (0. 44, r. 1.) 

{Titk.) 

I tho above-named, present the accompanying memorandum 

of appeal from the decree in the above suit and apply to be allowed to appeal as a pauper. 

Annexed is a full and true schedule of all the moveable and immoveable property 
belonging to me with the estimated value thereof. 

Dated the day of 19 . 

{Signed.} 

Note .—Where the application is by the plaintifi he should sta|e whether he ap^ed 
and was allowed to sue in the Court of first instance as a pauper. 
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No. 11. 

Notice of Appeal in foeha paupeeb. (0. 44, r. 1.) 

ITiOe.) 

Wheeeas the above-named has applied to be allowed to appeal as a 

panper from the decree in the above suit dated tho day of 19 , and 

whereas the day of * 19 has boon fixed for hearing the applica¬ 

tion, notice is hereby given to you that if you desire to show cause why the applicant 
should not bo allowed to appeal as a pi^iper an opportunity will be given to you of doing 
.so on (.lie afore-mentioned date. 

Given under my hand and the seal of the Cionrt this day of 


No. 12. 

Notice to show cause whv a cbrtifioatb of appeal to the King in Council 
• ‘ should not be qrantbd.- (0. 45, r. 3.) 

{Title.) 

To 

Take notice that • has applied to this Court for a certificate that as 
regards amount or value and nature tho above case fulfils the requirements of section 110 
of the Code of Civil Procedure, 1908, or that it is otherwise a fit one for appeal to His 
Majesty in Council. 

Tho day of 19 is fixed for you to .sliow c,au,sp why the 

Court should not grant the certificate .asked for. 

Given under my h.and and the seal of the Court, this day of 

19 . ' 

Jieffielrar, 


No. 13. 

Notice to eespondent of admi,ssion of appeal to the Kinc in Council. 

(0.46,r. 8.) 

{Title.) 

To 

Whereas , the in the above ease, h.as furnished the security 

and made the deposit required by Order XLV, nile 7, of tho Code of Civil Procedure, 
1908! 

Take notice that the appeal of the said to His Maje.sty in Council has 

boon admitted on the day of 19 

Given under my hand and the seal of the Court, this day of 

19 

Begislrar, 


No. 14. 

Notice to show Cause why a Review should not be granted. (0. 47, r. 4.) 

{Title.) 

To 

Take notice that has applied to this Court for a review of its decree 

passed on the day of 19 in the above case. The 

day of 19 is fixed for yon to show cause why the Court should not grant 

a review of its decree in this case. 

Given under my hand and the seal of the Court, this day of 


19 
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No. 1. 

,^0RB)KM1SNT OF PARnE.S .\S TO ISSUES TO BE TRIED. (0. 14, r. 6.) 

{TiUe.) 

Whereas wo, the parties in the above suit, are agreed as to the question of fact [or 
of law] to bo decided between us and the jmint at issue between us is whether a claim 
founded on a bond, dated the day of 19 and filed as 

Exhibit in the said suit, is or is not beyond the statute of limitation (or state the 
point at issue whatever it way be ): 

Wo therefore severally bind ourselves thiit, upon the finding of the Court in the negative 
[or affirmative] of a\ieh issue will pay to the said the sum of 

Rupees (or such sum as the Court shall hold to be due thorenn) and I, 

the said will accept the said sum of Rupees (or such sum as the 

Court shall hold to be due) in full satisfaction of my claim on the bond aforesaid [or, 
that upon such finding I, the said will do or abstain from doing, etc., etc.]. 

Plaintiff. 

• Defendant. 

Witnesses. 

1 . 

2 . 

Dated the day of 19 


No. 2. 


Notice of apbmcation for the toahsfeh of a suit to ahothee Court for triai. 

(Seotioji 24.) 


In the Court of the District Judge of 

No. of 19 


To 


Whereas an application dated the 
made- to this Court by the 


day of , 10 has been 

in Suit ^ of 19 ' now 
pending in the Court of the at in which ■ is ’ 

plaintiff and is defendant, for the transfer of the suit for trial to the Cotrt 

of the at :— 

You ore hereby informed that the day of 19 has heen 

fixed fer the hearing of the applioatfen, when you will be heard if you desire to ( 
objection to it ' , ■ . 

Given under my hand and the seal of the Court, this day of ^ I# ' 



'If « . 
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No. 3. 

Notice or Payment into Court. (O. 24, r. 2.) 

iTUle.) 

Take notiub that the dofendaut has paid into Court Its. 
and says that that sum is sufficient to satisfy the plaintiff’s claim in full. 

* X Y, Pleader for tho defendant 

To Z, Pleader for the plaintiff. * 


No. 4. 

Notice to show cause. (General eokm.) 

{TiOe.) 

To 

WazBEAS tjie above-named 

has made application to this Court that ; 

You are hereby warned to appear in this Ckmrt in jierson or by a jjleadcr duly uistructed 
on tho day of 19 

at 0 clock in the forenocip, to show cause against tho application, failing wherein, the 
said application will bo heard and determined ex ’parle. 

Given under my hand and tho seal of tho Court, this day of 19 

Judge, 


No. 6. 

List oe Documents probuced by IS. r- 1 1 

{TiOe.) 


T. , . DiUse, if any, which 

iJescriptlon of document. tl» document 

hears. 



Signature of party or pleader. 
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No. 6. 

Notick to Pauties ok the Day yixbd fok Examin.ation of a Witness aboot to 
LEAVE THE .TubLSHIOTWN. (0. 18, T. 10.) 

{Title.) 

To ' 

. ])lauitifi {or tiefendant). 

WuEHE.is in the above suit applieatiou has been made to the Court by 

that the cxumina'Jon of , a witness 

re(jiiired by the said , in the said suit, 

may be taken immodiately; and it has been shown to the Court’s satisfaction that the 
said witness is about to leave the Court’s jurisdiction {or any other (jooti awl- siijjtcienl 
cause, to be slated ); 

Take notice that the examination of the said witness 
will bo taken by the Court on the day of 19 

J)a(.ed tho day 

of 19 . Judije. 


No. 7. 

(lo.UMlS.siON TO EXAMINE ABSENT WITNESS. (U. 26, IT. 4, 18.) 

{TUle.) 

To 

WllEiiKAB the evidence of is wquhed by the in the aliuvc 

suit; and whereas ; you arc requested to take the evidence on intciTogatories 

foi' oU'ii « xt ] of such witness and you arc hereby appointed Commissioner 

for that purpose. I'he e^'idenco will bo taken in the presence of tho parties or their agent."; 
if in attendance, who will be at libort.y to question the witness on tho points siiecified ; 
and you arc further requested to make return of such evidenec as soon as it may be 
fakeiL 

Process to compel the attendance of the witness will be issued liy any Court having 
jurisdicHon on your application. 

A sum of R.S. , being your foe in the above, is horowith foiwardcxl. 

fiiven under my hand and the seal of the Court, this dav of 

19 . ‘ ■ 

* J'lulyi. 

No. 8. 

Lbttbk op Request. (0. 26, r. ,'>.) 

{Title.) 

(Heading:—To the I’resident and Judges of, etc., etc., or us the case may be.) 

WntiREA.s a suit is now pending hi the 

in which A. B. is plaintiff and C. D. is defendant; And in the said suit the plaintiff claims 
{abstract of claittt) ; 

And whereas it has been represented to the said Court that it is necessary for the 
purposes of justice and for tho due determination of the matters in dispute between the 
parties, that the following persons should bo examined as witnesses upon oath touching 
such matters, that is to say : 

E.F..of 

(1. H., of and 

I. J., of 

And it appearing that such witnesses are resident within the jurisdiction of youi' 
honourable Court; . ■ ', 

Now I , as tho of the said Court, have the honour to request, 

and do hereby request, that for the reasons aforesaid and for the assistance of the said 
Court, you, as the President and Judges of the said , or some one-or more of 

you, will be pleased to summon the said witness (and such other witilessos as the agents ■ 
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of the said plaintifl and defendant sliall humbly request you in writing so to summon) to 
attend at such time and place as you shall appoint before some one or more of you or 
such other person as according to the procedure of your Court is competent to take tho 
examination of witnesses, and that you will cause such witnesses to bo examined upon tho 
interrogatories which accompany this letter of request (or vivd vocc) touching the said 
matters in question in tho presence of the agente of the plaintiff and defendant, or such of 
them as shall, on due notice given, attend such examination. 

And I further have tho hoqpur to request that you will be pleased to can.se the 
answers of the said witnesses to be reduced into writing, and all books, letters, papers and 
documents produced upon such examination to bo^uly marked for identification, and 
that you will he further pleased to Suthenticate such examination by tho seal of your 
tribunal, or in such other way as is in accordance with your procedure, and to return the 
same, together with such request in writing, if any, for tho cxamhiation of other witnesses 
to the said Court. 

{Note .—If the Request is directed to a Foreign Court, tho words “ through His 
Majesty’s Secretary of State for Foreign Affairs for transmission ” should be inserted 
after the words “other witnesses’’ in the jienultimato line of this form.) 


No. 9. 

Commission kok a Lucvl Ii^’bstwahojN, on to jsx.vmink Acoounts. (o. ijfi, rr. 9,11.) 


To 


{Title.) 


Wni5nEr.s it i.s tiocmed requisite, for the imiqiosos of this suit, that a c.ommiK.siou 
for should bo issued ; You are hereby apjKjmted Commissioner for the purpose 

of 

Process to compel the attendance before you of any witnesses, or for the production 
of any documents, whom or which you may desire to examine or mspect, will be issued 
by any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Civon under my hand and the seal of tho Court, this day of 

19 

,hlul(je. 


No. 10. 

, Commission to make a Pabtition. (U. 26, r. 13.) 

(Yitfe.) 

To 

Wkebeas it is deemed requisite for tho pui'poBe.s of this suit that a commission 
should be issued to make the partition or separation of the property .specified in, and 
according to the rights as declared in, the decree of this Court, dated the day 

of 19 ; You are hereby appointed Commissioner for tho said puiqx)se and 

are directed to make such inquiry as may be necessary, to divide the said 2 >roperty 
Bocording to the best of your skill and judgment hi the shares sot out in tho said decree, 
and to allot such shares to the several |mrties. You are hereby authorized to award 
sums to be paid to any party by any other party for the purpose of equalizing the value 
of the shares. 

Process to compel the attendance before you of any witness, or for the production of 
any documents whom or which you may desire to examine or inspect, will be issued by 
any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 

19 


Judge.., 



I40U 
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No. 11. 

Notiob to Minor Dhi'bnbast and Qdaboian. (0. 32, r. 3.) 

{Title.) 

To Minor Defendant, 

NaMirSt Omrdian. 

WiiEBEAS an application has been presented on the part of the plaintiflf in the above 
suit for the appointment of a guardian for the suit to the minor defendant, you, the said 
minor, and you (1) (lliUero insert the immo of guaidlsii, are hereby 

required to take notice that unless within days from the service upon you of 

this notice, an application is made to this Court for the appointment of you (1) 
or of some friend of you, the minor, to act as guardian for the suit, the Court will proceed 
to appoint some other person to act as a guardian to the minor for the purposes of the 
said suit. 

Given under my hand and the seal of the Court, this day of 

19 

Jvd^e. 


No. 12. 

NuTIUK to OWUSITK 1'ABTV or day fixed for HKABIBO BVIDENCfi OF Paufbsibm. 

(0. 33, r. 6.) 

(Tiik.) 

To 

Whisrkas has applied to this Court for permission to institute a suit 

against in forma pauperia under Order XXXIII of the Code of Civil Pro¬ 

cedure, 1908; and whereas the Court sees no reason to reject the application; and 
whereas the day of 19 has been fixed for receiving such 

evidence as the applicant may adduce in proof of his pauperism and for hearing any 
evidence whieli may be adduced in disproof thereof: 

Notice is hereby given to you under rule 6 of Order XXXIII that in case you may 
wish to offer any evidonoe to disprove the pauperism of the applicant, you may do so on 
apiioaring in this Court on the said day of 19 

Given under my hand and the seal of the Court, this day of 

19 . • 


No. 13. 

Notion to Hubgty of his Liaiuuty under a Deobee. (Section 146.) 

(Title.) 

To 

Whereas you did on become 

liable as surety for the performance of any decree which might be passed against the 
said defendant in the above suit; and whereas a decree was passed on the 

day of 19 against 

the said defendant for the payment of , and whereas 

application has been made for execution of the said decree against yout ^ 

Take notice that you are hereby required on or before the • 
day of 19 to show cause why the said decree 

should not be executed against you, and if no.Bufficient cause shall be, within the time 
specified, shown to the satisfaction of the Court, an order for its exeoution will be 
forthwith issued in the terms of the said application. 

Given under my hand and the seal of the Court, this day of 


19 
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THE gfiCOND SCHEDULE. 

it 


Arbitration. 

Arbitration in Suits. 

(/) Where in any suit all the parties interested agree C>-606- 
Parties to suit may ■'tf'-tter in difference between them 

apply for order oi refer- ^all be referred to arbitration, they may, 

*"'*• at any time before judgment is pronounced, 

apply to the Court for an order of reference. 

(,;^) Every such application shall be in writing and shall 
state the matter sought to be referred. 

References. *—Skama Sunclram lyar v. Abdul Lalif, 4 0. W. N. 92; 27 
C. 61 [reference- to arbitration on verbal application]; followed in Abdul Hamid 
V. Riaz-ud-din, 30 A. 32 (1907); Beni Madhub Mitter v. Priya Nath Maudal, 
b C. W. N. 268 [arbitration award, if binding on person not party to reference]; 
Cliooney Money u. Ram Kinlair Dutt, .5 0. W. N. 242 ; 28 C. 155 [valuators 
not arbitrators and tkerefore order of referenc-e not under section]; Gliulani 
.lilani ti. Muhammad Ahmad, 6 W. N. 226 [scheme of Code as to arbitration]; 
ilebi Churn Manna ti, Bipra Prasad .Tana, 7 C. W. N. 186 [withdrawal of suit 
after.award]; Pakir Chand Dey v. Tin Cowrie Dey, 7 C. W. N. 180 [agreement 
to refer—not in writing—whether adjustment of suit]; Shoo Das Misser v 
Broja Nandan Persliad, 7 C. W. N. 343 [application by pleader not specially 
authorized]; Protap Chunder Dey v. Toolsey Das Dey, 29 C. 793 [sections 
applicable to arbitrations in a suit]; Hardeo Sahai r. Gauri Shankar, 28 A. 36 ; 
Lutawan v. Lachya, 36 A. 69 (F.B.) (1913) [authority of guardians of minor to 
agree to reference]; Parsidli Harain Singh v. Ghanshyain Narain Singh, 9 
C. W. N. 873 [award on reference not agreed to by all parties]; Inder Subbarami 
V. Kandadai Rajamannar, 26 M. 47 [reference on petition not joined in by all 
the parties to the suit]; Kadhu Singh v. Baljit Singh, 29 A. 423 [application 
for reference signed by pleader holding defective vakalat-mmah'j; Ktam Mai v. 

Sadiq .Ali, 29. A. 229 ; Ishar Das v. Keshab Deo, 32 A. 667 (1910) [meaning of 
words “ all the parties to a suit ”]; Ramjeawan Ram v. Kali Charan Singh, 

29 A. 429 [authority of pleader to agree to reference]; Haji Wedina Casseem ti. 

* Tho cases here noted are decisions snbsc- and reported up to and including September, 
qneat to the last odition of O’Kinealy’a Code 1614. 
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Luxraibai, 1 Bom. L. R. 617 [Court has no power of its own motion to order 
reference—ab.sence of written application ]; Lai Mohun Pal v. Surya Kumar 
Das, 11 C. W. K. 1152 [reference, not concurred in by all parties]; Harakbbai v. 
lamrabai, 15 Bom. L. R. 340 {1912); 37 B. 639 [this schedule does not con¬ 
template reference to arbitration by parties to a pending suit, outside that suit 
and without intervention of Court]; Jadu ®. Kailas, 37 C. 63 (1909) [award upon 
1 private reference]; Sabta Prasad v. Dharam Klrti, 35 A. 107 (1912). 

h 

2. The aibitrator shall be afypointed in such manner as . 

Appointment of arbi- may be agreed upon between the 'parties. 
trator. 

3. (7) The Court shall, by order, refer to the arbitrator 

- . , , the matter in difference which he is required 

order of reference. determine, and shall fix such time as it 

thinks reasonable for the making of the award, and shall specify 
such time in the order. 

(;7) WJtere a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in this 
schedule, deal with such matter in the same suit. 

References. —Sita Ram v. Bhawani Din Ram, 26 A. 105 [delivery of award 
within time fixed by Court]; Asad-ul-iah v. Muhammad Kur, 27 A. 459 [validity 
of award made but not reaching the Court within the, time limited]; Dutta ®. 
Khedu, 33 A. 645 (1911); Lachman Das b. Abparkasli, 30 A. 169 (1908) [omission 
to fix date of deliver)' is fatal to award]; Pachkauri Ram v. Nand Rai, 30 A. 
505 {1%8) [no second reference on same submission]. 

4; (7) Where the reference is to two or more arbitrators, 

, provision shall be made in the order for a 

two or more, order to difference of opinion among the arbitrators — 

prodde for difference of [a) by tbe appointment of an umpire ; 
Qpln on. 

(6) by declaring that, if the majority of the arbitrators 
agree, the decision of the majority shall prevail ; or 

(c) by empowering the arbitrators to appoint an umpire ; or 

(rf) otherwise as may be agreed between the parties or, if 
they cannot agree, as the Court may determine. 

(2) Where an umpire is appointed, the Court shall fix such 
time as it thinks reasonable for the marking of his award in case 
he is required to act. » , 

5. (1) In any of tiiefollomnej cases, namely 
Power of Court to ap- (®) the parties cannot agree vrithin 

point arbitrator In cer- a reasonable time Avith respect to the appointr 
tain cases. arbitrator, or the person appointed 

refuses to accept the office of arlntrator, or t ' . 
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[b) where an arbitrator or umpire— 

(i) dies, or 

{ii) refuses or neglects to act or becomes incapable of [s. 510.] 
^acting, or 

{in) leaves British India in circumstances showing that 
he will prob&bly not return at an early date, or 

(c) where the arbitrators are empowered by the order of [*.611.] 

reference to appoint an umpire and fail to do so, 
any party may serve the other forty or the arbitrators, as 
the case may be, with a written notice to appoint an arbitrator 
or umpire. 

(/?) If, within seven clear days after such notice has been 
served or such further time as the Court loay in each case allow, 
no arbitrator or no umpire is appointed, as the CMse may be, the 
Court may, on application by the party who gave the notice, 
and after giving the other forty an offortunity of being heard, 
appoint an arbitrate or umpire or make an order suferseding the 
arbitration, and in such case shall froceed with the suit. 

References. —Jamna Kunwarti. NasirAli, 24-A. 412 [arbhiators neglecting 
to file award]; Mirza Sadik i). Musst Kaniz, P. C., 16 C. W. N 1006 (1911); 

38 I. A. 181 ; 14 C. L. J. 313 [not necessary that the arbitrator who refuses 
mu-st have accepted office before refusing], 

6. Every arbitrator or umpire appointed under paragraph [»• 612. 

Powers of arbitrator or ^ paragraph 5 shall have the hke powers 
umpire appointed under as if his name had been inserted in the order 
paragraph 4 or 6. reference. 

7. {!) The Court shall issue the saim; processes to the [*. 618 .; 

Summ’onlng witnesses parties and witness whom the arbitrator or 

and default. umpire desires to examine, as the Court may 

issue in suits tried before it. 

(,?) Persons not attending in accordance with such process, 
or making any other default, or refusing to give their evidence, 
or guilty of any contempt to the arbitrator'or umpire during 
the investigation of the matters referred, shall be subject to, the 
/like disadvantages, penalties and punishments, by order of the 
Court on the representation of the arbitrator or umpire, as they ■ 
would incur for the like offences in suits tried before the Court. 

8 . Wh&re the arbitrators or the umfire caimot complete 

Extension of time for the award within the period specified in the 

.nuking »w*rd. - ' * order, the Court may, if it thinks fit, either 
further time, and from time to time, cither before or after 
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he expiration of the period fixed for the making of the award, 
ailarge such period; or may make an order superseding the 
irhitration, and in such case shall proceed with the suit. 

References.—^Janma Kunwar ». Nasir Ali, 24 A. 312 fordci foi supei- 
icssioii]; Sitaram v. Bliawani Din Ram, 26 A. lOD [delivery of award witiun 
Arne fixed]; Asad-nl-la)i n. Mohammad Nur, 27 A. t.'iS [here tlie completion 
nid delivery of the award are not diatinguish’d tlie one fi'oni the other]. 


9. Where an umpire has been appointed, he may enter on 
Where umpire may fhe reference in the place of the arbitrators,— 
irbitrate in lieu of arbi- (a) if they have allowed the appointed 
time to expire without making an award, or 
{h) if they have delivererl to the Court or to the umpire 
ii notice in writing .stating that thej^ cannot agree. 


10. Where an award in a suit has baen made, the persons 
Award to be signed who made it shall sign it and cause it to be 
filed in Court, together with any depositions 
ind documents which have been taken and proved before them ; 
ind notice of the filing'shall be given fo the parties. 


References. —Boo Nobin Kally Dabec v. Ambica CJiurn Banerjec, 5 (f W. N. 
103 [application to set aside award—^time from which limitation begins to run]; 
Lsad-ul-lah v. Mahoinmed Nur, 27 A. 4.69 [meaning of word “ made ”]; Benode 
'. Prap Ohandra, 14 C. L. ,T, 143 (1898) [aw'ard void when arbitrator .signs a blank 
lapo.T on which the decision is to be witten by other arbitrators]. 


11. Upon any reference by an order of the Court, the 
statement of special arbitrator or umpire may, with the leave of 
ase by arbitrators or the Court, state the award as to the whole or 
• any part thereof in the form of a special case 
or the opinion of the Court, and the Court shall deliver its opinion 
hereon, and shall order such opinion to be added to and form 
lart of the award. 


References.—Purshotum v. Eumgopal, 35 M. 130 (1910). The mere use 
f the word “ award ” does not convert a reference to the Court jor its opinion 
pon a difference'between arbitrators into an award in tlie fornuof a special case, 
ind see Aishabai v. Basaji, 38 B. 60 (1913). 

12. The Court may, by order, modify, or correct an 
Power to modify or award,— 

orrect award. where it appears that a part of the 

award is upon a matter not referred* to arbitratiem 
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and such part can he separated from the other 
part and does not afiect the decision on the matter 
referred; or 

where the award is imperfect in form, or contains any 
obvious error which can he iimended without affecting 
such decision ; or 

(c) where the award coi^ins a cUrical misiahe or an error 
arising from an acddenlal slip or omission. 


ib) 


Beference.—Narsingli r. AjcHlhya, 16 C. W. N. 250 (1011); 15 C. L. J. 110 
[latitude of arbitrators]. 

13. The Court may also make sucli order as it thinks fit [»• siM 
Order'as to costs of respecting the. costs of the arbitration where 

arbitration. any question arises respecting such costs and 

tlie award contains no sufficient provision concerning them. 

ft 

14. The Court may remit the award or any matter referred [s.620.] 
Where award or matter ^o arbitration to tlie re-consideration of the 

referred to arbitration same arbitrator or umpire, upon such terms 
may be remitted. as it thinks fit— 

(a) where the award has left undetermined any of the matters 

referred to arbitration, or where it determines any 
matter not referred to arbitration, unless such matter 
can be separated without affecting the determinaldon 
of tlie matters referred ; 

(b) where the award is so indefinite as to be incapable of 

execution; 

(c) where an objection to the legality of the award is apparent 
• upon the face of it. 

References.—Dhanjibbai Gudharbbai «. Matliurbluii Gliilabhai, 28 B. 

287 [see notes to next clause]; Mustafa Klian v. Plmlja Bibee, 27 A. 526 [sec 
notes to paras. 20, 21]; Theieevcngn Datlieengar v. Vnidanatlia, 29 M. 303 
[award determining matters not referred]. 

15. (7) An award remitted under paragraph 14 becomes r».S2i.] 
Ground! for setting void on failure of the arbitrator or umpire to 

aside award. re-oonsider it. But no award shall be set 

aside except on one of the following grounds, namely :— 

(ff) corruption or misconduct of the arbitrator or umpire ; 

{b) either party having been guilty of fraudulent concealment 
of any matter which he ought to have disclosed, or 
of wilfully misleading or deceiving the arbitrator or 
umpire; 
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(c) the award having been made after the issue of an order 
by the Court superseding the arbitration and pro¬ 
ceeding with the suit or after the expiration of the period 
allowed by the Court, or being otherwise invalid. 

(;^) Where cm award becomes void or; is set aside under clause 
(1), the Court shall make ap order superseding the arbitration and 
in such case shall proceed with the suit.c. 

References.—DhanjiWiai Gudharbhai v. Mathurbhai Gliilabhai, 28 B. 
287 [not sufficient merely to allege a ground under this or last clause ; it must 
also be proved]; Kali Charan Sirdar v. Sarat Chunder Chowdhurj'. 7 C. W. N. 
545 ; 30 C. 397 [“ misconduct ” does not necessarily imply “ corruption ” ; 
jurisdiction of Small Cause Court]; Damodar Trinabak v. Haghunath Hari, 

4 Bora. L. R. 267 ; 26 B. .551 [order setting aside award is not subject to re’daion]; 
Ram Narain Roy v. Baij Nath Malla, 29 C. 36 [misconduct of arbitrator]; 
Nida Marthi M\ikb»nti v, Tharamana Ramayya, 26 M. 76 [Munsifi acting as 
arbitrator]; Asad-ul-lah u. Muhammad Nur, 27 A'. 459 [meaning of word 
“ made '’]; Ganga Prasad v. Kura, 28 A. 408 [no appeal from order setting aside 
award]; but see Acliuthayya v. Thimmayya, 31 M. .345 (1908) {contra) ; Waljie 
Mathura Das v. Bbji Umersey, 29 B. 285 [set? next clause]; Nadear Cliand v. 
Gobind Chandar, 2 C. L. J. 61 [misconduct]; Behari Lai v. Chunni Lai, 29 A. 457 
[misconduct]; Aishabai «. Essaji, 15 Bom. L. R. 392 (1913) [honest though 
mistaken admission of a document in evidence by umpire]; Ganesh v. Malida, 

13 C. L. J. 399 (1911); Shrib Krishna v. Satish, 38 C. 622 (1911); Haji 
Ahmed V. Essaji, 14 Bom. L. R. 1007 (1912) [private enquiries by arbitrator]; 
Amir Begam v. Badr-ud-din, P. C., 19 C. L. J. 495 (1914) [misconduct]; 
Buccleugh r. Metropolitan Board of Worlcs, 6 H. L. 418 (1872) [misconduct]. 

16. (/) Where the Court seas no cause to remit the award 
Judjment to be ac- Or any of the matters referred to arbitration ' 
cording to award. foj- re-consideration in manner aforesaid, and • 
no application has been made to set aside the award, or the 
Court has refused such application, the Court shall, after the 
time for making such application has expired, proceed to pronounce 
judgment according to the award. 

{2) Upon the judgment so pronounced a decree shall follow, 
and no appeal shall lie from such decree except in so far as the 
decree is in excess of, or not in accordance with, the award. 

References.—8hyama Charan Pramanik v. Prohlad Durwan, 8 C. W. N. 
390 [iocond appeal lies from decree of Appellate Court made in accordance' ^ 
with an award by an arbitrator to whom the case liad been referred by tlie , 
fii’st Court, and whoso award the first Court had set aside]; Debandra Sfath 
Chatterjec v. Salbomangala Debi, 8 C.’ W. N. 916 [no appeal on ground of fni**- ) J 
conduct]; Ghulam .Telani v. Muhammad Husain, 4 Bom. L.„R. 161; 

167: 6 C. W. N. 226 fannean: Subbiah Iver v. Bubrnmania Aiiar. 81M. 
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(1908); Chooney Money v. llam Kinkar Dutt, 28 0. IID; 5 C. W. N. 242 
referees valuators not arbitrators]; Indur Subbaranii v. Kondadai, 26 M. 47 
(1902) [appeal] [not followed in Kouakku Nagalinga v. Nagalinga Naik, 32 M. 
310 (1909)]; Gobardliau Das v. Jai Kishore, 22 A. 224 [appeal]; Parsidh Narain 
3ing]i V. Ghansjiyam Narain Singh, 9 C. W. N. 873 [appeal and second appeal He 
from decree passed on award on reference not agreed to by all parties]; Waljeo 
Mathura Das v. Ebji Umersejs 29 B. 285 [appeal]; Nadiar Cliand v. Gobind 
Dhandiir, 2 C. L. J. 61, 65 [appeal]; Sham lail v. Misri Kunwar, 29 A. 426 
appeal]; distinguished in Bchari ial«. Chuimi Lai, 29 A. 407 [appeal]; Raniesh 
Ohandra Dhar v. Karunamoye Dutt, 33 C. 498 [appeal]; Cliaiiinan of Pumea 
Municipality v. Siva Sunkar Ram, 33 C. 899 [appeal]; Janokey Nath Guha v. 
Brojo Lall Guha, 33 C. 767 [see clause 21]; Abdul Tahii' v. Azmut Bibi, 2 G. L. J. 
30 [award, decree made in terms of, by Appellate Gourt, if appealable]; Chinta- 
money v. Haladhar, 10 0. W. N. 601 (appeal). [See notes to clause 20.] Shib 
Kristo V. Satish, 39 C. 822 (1912); and see Rangoon Botatoung Co. v. Collcelor 
Rangoop (P.C.),’40 0.21(1912) [appeal to Privy Council]; Surja Narain v. 
Bunwari Jha, 18 C. L. J. 36 (1913) [no appeal, though validity of award a.ssiuled]. 


Onltr III' reference on, ayrcemctiU lo refer. 

17. U) Where any persons agi’ee in writing that any [s. 528,] 
Application to file in diftercnce between them, siiall bo referred to 
Court agreement to refer arbitration, the parties to the agreement, or 
to arbitration. them, may apply to any Court having 

jurisdiction in the matter to which the agreement relates, that the 
agreement be filed in Court. 

(;2) The appUcation shall be in writing and shall be 
numbered and registered as a suit between one or more of the 
parties interested or claiming to be interested as plaintiff or 
plaintifis, and the others or other of them as defendants or 
defendant, if the application has been presented by all the 
particig, or, if otherwise, between the appheant as plaintiff and 
the other parties as defendants. 

(,y) On such application being made, the Court shall dii'cct 
notice thereof to be given to all the parties to the agreement, 
other than the appheants, requirii^ such parties to show cause, , 
within the time specified in the notice, why the agreement should 
not be filed. 

{4) Where no sufficient cause is shown, the Court shall order 
the agreement to be filed, and shall make an order of reference 
!o the arbitrator appointed in accordance with the provisions of the 
ngreement, or, if there is no such provision and the parties cannot 
igree, the Court may appoint an arbitrator. 

* RefereiiCOfl.~Perumalla Satya Narayana v. Perumalla Venkata Rangayya, 

M. 112 ; Wall Muhammad v. Bahawal Baksli, 28 P. R. (1914); Jagan Nath v. 
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Naiittk Ohand, 9 P. It. (1913) ; Dutta o. Kliedu, 33 A. 64D (1911) ; Ghulani 
Klian V. Mulianunad Ha8.s»«, P. C., 29 0. 167 (1902); Venkatacliala Keddi v. 
Kangiak Keddi, 36 M. 353 (1911) [order filing iin agreement to arbitrate is a 
decree and appealable|. [iSec sect. 104 (d).] See also Sarya Narayan Kao o. 
Birabaiali, 21 Sf. L. J. 263 (1911) ; Tliiruvengada Thiongar v. Vajdinatka Ayyar, 
29 M. 303 (1906) |deatlt of one of parties—application by legal representative]; 
Tin t'oury Dey v. Fakir Chand l)ey, 30 C. 218 [agieement to refer not in writing— 
agreement in pending suit]; Sheo Dal v. Shco Sliankar Singh, 27 A. 53 [agreement 
to refer made pending suit—such agreement f. bar to eontinimnoc of suit.] 

18. IV/tere any 'party to any ayreermnt to refer to arbitration, 
Stay of suit where ^^2/ person claiming under him, institutes 
there is an agreement any swit against any other party to the agree- 
to refer to arbitration. jfignt, OT any person claiming ‘Under him, in 

respect of any matter agreed to be referred, any parly to syph suit 
may, at the earliest possible opportunity and in all cases where 
issues arc settled at or before such settlement, apply to the Court 
to stay the suit; and the Court, if satisfied, tduit there is no sufficient 
reason why the nuttier should not be referred in accordance with 
the afp'eement to refer to arbitration, and that the afyplicanl was, at 
the time when the suit ivas instituted and still remains, ready and 
witling to do all things necessary to the projier conduct of the 
arbitration, may make an order staying the suit. 

'19. The foregoing provisions, as far as they are consistent 
Provisions appitoaUe ^ith any agreement filed ‘under paragraph 17, 
to proceedings under shall be applicable to all proceedings under 
jiaragraph 17. order of reference made by the Court 

■under that ‘parayro/ph, and to the award and to the decree 
folhiving thereon. 


ArhUntimi ivithnut the intervention of a Court. 


20. (!) Where any matter has been referred to arbitration 

it award in matter intervention of a Court, and an 

referred*!** arbiuatio'n award has been made thereon, any person 
without intervention of interested in the award may apply to any 
Court having jurisdiction over the subject ^' 
matter of the award that the award be filed in Court. 

(3) The application shall be in writing and shall be 
numbered and registered as a suit between the applicant as 
plaintiff and the other parties as defendants. 

(/'/) Tlie Court shall direct, notice to he given to the parties 
to the arbitration, other than the applicant, rec^uiring tiem to 
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show cause, within a time specified, why the award should not 
be filed. 

Beferences.—^Mahomed Wahiduddin v. Hakimaii, 2!) C. 278 [objection 
Lo validity of rc’ference]; Macnaglitcn «. Ramcsliwar Sing, 30 C. 831 [valuation 
not an award]; Sesliayya v. Cijengayya, 24 M. 31 [award relating to properly 
partly outside jurisdiction]; Gliulam Jilani I’.^Muhiininiad, 6 C. W. N. 226 
[scheme of Code; referred to in Kijnji Lai v. Durga Prasad, 32 A. 484 (1910)]; 

Narsing Das v. Ajodhya Prasad, 31 C. 203 [the words in the former section 
“ the matter to which the award relates ” refer to the subject-matter of the 
arbitration and not the matters actually awarded]; Mohes Chuuder v. Amar, 

Chand, 19 C. L. J. 260 (1913); (lauri Shankar v, Maida Koer, 31 C. 516 
[withdrawal of application]; Ponnusami Mudali v. Mandi Sandara, 27 M. 255 
[appeal, revision]; Kalika llam v. Babu Lai, 26 B. 205 [appeal]; Mustaia. 

Khan v. Phulja Bibi, 27 A. 526 [no power to amend or remit]; distinguished 
in Bahadur Singh v. Nagipuran, 30 A. 151 (1908); Thiruvengadathiengar v. 
Vaidinatha, 29 M. 305 [order on application is decree and appealable ; see next 
clause]; Chintamoncy v. JIaladhar, 10 C. W. N. 601 [appeal; distinction 
between cases when application to file award is allowed and when it is refused]; 
Najm-ud-din Ahmad ti. Albert Puech, 29 A. 684 [decree on award made 
without allowing tim<! to file objections—appeal]; Bhajahari Saha v. Behary 
Lul Busak, 33 C. 881 [a valid award is operative though neithci' party has 
sought to enforce it]; Tek Lai Singh v. Sripati, 19 C. L. J. 123 (1913); 

Basant Lai v. Kanye Lai, 28 A. 21 [order refusing to file award ; appi'al]; 

Ganesh Singh v. Kashi Singh, 28 A. 621 [jurisdiction of Court to decide as 
to validity of reference, and sec Manilal v, Vanmali Das, 29 B. 621]; Abdul 
Ali V. Anwar Ali, 11 C. W. N. 220 [appeal]; Raghavendra ». Gururao, 15 Bom. 

L. R. 362 (1913) [scope of clause]; Ramdhariu. Ram Charitter, 38 C. 143 (1910) 
[rejection of application out of Court]; Karsingh v. Ajodhya, 16 C. W. N. 256 
(1911); 15 C. L. J. 110 [filing award in part]; Muhammad Ibrahim v. Ahmad 
Said, 32 A. 503 (1910); Nagendra v. Harendra, 16 C. W. N. 34 (1911); Dhanpat 
Rai V. Musst Kalian Devi, 30 P. R. 109 (1914); Thiruvengadathiengar v. 
Vaidinatha Ayyar, 29 M. 303 (1905) [award determining matters not referred]. 

See cases cited under clause 16, ante. 

21. (/) Where the Court 'is satisfied that the matter has been Is. 526;] 

Filing and enforce- referred to arbitration and that an award has been 
ment of such award. made thereon and where no ground such as is 
mentioned or referred to in paragraph 14 or paragraph 15 is 
'proved, the Court shall order the award to be filed and shall 'proceed 
to pronounce judgment according to the award. 

(.2) Upon the judgment so pronounced (i decree shall follow, 
and no appeal shall lie from such decree except in so far as the decree 
'is in excess of or not 'in accordance 'urith the award. 

References.—Protap Clmnder Dey v. Toolsey Dass Dey, 29 C. 93 [sections 
of Code applicableeto arbitrations in a suit]; Gobardhan Dass v. Jai Kisben Das, 
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22 A. 224 [appeal: undue influence—coercion]; Gridliarliliai v, Matliurbhai 
GJulabliai, 28 B. 287 [proof of allegations against award]; Mustafa Khan v. 
Phulja Bibi, 27 A. 520 [in last clause]; Janokey Nath Guha v. Brojo Lai Guha, 
33 0. 757 [appeal lies from order directing award to be filed]; Abdul Tahir v, 
Azmut Bibi, 2 C. L. J. 88 [order refusing to file award is a decree]; Chintamoney 
V. Haladhar, 10 C. VV. N. 001 [sec clause 20]; Abdul Ali v. Anwar Ali, 11 C. W. N. 
22tl [ibid.]; Ganesh. p. Malida, 13 C. L. ,J. 399 (1911) [order made under this 
clause is appealable under sect. 104, cl. (/);] Dhanpat Eai v. Miisst Kahan Devi, 
30 P. R. 109 (1914); Bhagat Ram v. Pare,s'Eam, 84 P. R. (1907). 


22. The last thirty-seven words of section of the Spea.fic 

Exclusion of certain ^ 

words in the Specific merit to refer to arbitration, or to any award, 

to which the ■provisions of this schedule apply. 


Relief Act, 1877. 


23. The. forms set forth in the Appendix, with, such varia- 
^ tions as the circumstances of each case require, 

° ■ shall be used for the res pest ire. purposes therein 

mentioned. 



, APPENDIX. 

No. 1. « 

Appucaiion po* an Obdbk ok Rjtkbkncb. 

{Title of auit.) 

1. This suit is instituted for {slate nature of claim). 

2. The matter in difference between the parties is {state matter of difference). 

3. The applicants being ail the parties interested have agreed that the matter in 
difference between them shall be referred to arbitration. 

4. The applicants therefore apply for an order of reference. 

. • A. B. 

C. D. 

Dated the day of 19 . 

Note. —If the parties are agreed as to the arbitiators it should be so staled. 


No. 2. 

Okdisk ok RbKKKKNCI!. 

(I'tf/e of suit.) 

Upon reading the ^application presented on the day of 1!) 

it is ordered that the following matter in difference arising in this suit, namely;— 


be referred for detemunation to X and Y or in case of their not agreeing then to the 
determination of Z, who is hereby appointed to be umpire; and such arbitrators are to 
make their award in writing on or before the day of 19 , and 

in ease of the said arbitrators not agreeing in an award the said umpire is to make his 
award in writing within months after the time during which it is within the 

power of the arbitrators to make an ayard shall have ceased. 

Liberty to apply. 

. Given under my hand and the seal of the Court, this day of 


No. 3. 


Obdbb kob Appointment ok New Arbitbatoe. 

{Title of suit.) 

Whereas by an order, dated the day of 19 [state order 

of reference and death, refusal, etc., of arbitrator), it is by consent ordered that Z be 
appointed in the place of X (deceased, or as the case may be) to act as arbitrator with Y, 
the surviving arbitrator, under the said order; and it is ordered that the award of the 
said arbitrators be made on or before the day of 19 

OlVBN under my hand and the seal of the Court, this day of 


19 
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No». 4, 5, 


Ko 4. 

SPKClAii Cask. 

('I'itle of miii.) 

In the: matter of an arbitration between A. B. of and C. dJ. of 

the followiint special case is stated for the opinion of the Court: 

(Here state the facia concisely in numfAred faragrapha .} 

The questions of law for tho dpinion of the Court are 

First, whether____ 1 '--- 


Secondly, whether------ - - 

X. 

Y. 

Dated the day of 19 

No. 5. 

a 

. Awakd. 

{Title of atiil.) 

In the matter of an arbitration between A. B. of ai id C. I), of 

Whkueas in pursuance of an order of reference made by the Court of and 

dated the day of 19 tho followhig matter in difference 

between A, B. and C. D., namely,- ' - 


has been referred to us for determination; 

Now we, havuig duly considered the matter referred to us, do hereby make our 
award as follows;— 

We award— 

(1) that_ _ - 

(2) that__ _ 

Dated tho day of 19 . 




THE third BCE^EDULE. 


Execution of Deobees bf Collectoeb. ‘ 


Powers of Collector. 


1. Where tlie executiou of a decree lias been ti'aiisfenod Ls. 321.] 
Lo tlie Collector ntuler section O'N, he may - 

(a) proceed as the Court would proceed 
when tin; sale of immoveable lyroferty is 'postponed 'in 
order to enable the judgmmt-debtor to raise the amount 
of the decree; or 

(b) raise the amount of the decrt'c by letiing iu perpetuity, 

or for a term, on payment of a premium, or ])y 
mortgaging, the whole or any part of the property 
ordered to be sold ; or 

(c) sell the property ordered to be sold or so much thereof 

as may be necessary. 


Tills scliedule douls witli the functions of tlie Collector as the authority 
invested with jurisdiction to see that the decree is satistied. The authority 
is given for the purpose of enabling him to determine the best mode of satisfying 
the decree. But his discretion does not extend to any jurisdiction to determine 
w'hcthor the decree lias been satisfied or not.(l) 


2. Where the execution of a decree, not being a decree [s. 322.; 

Procedure of Collector ordering the sale of immoveable property in 
in special cases, pursuance of a coiiti'act specifically affecting 

the same, but being a decree for the payment of money in 
satisfaction of which the Court has ordered the sale of immove¬ 
able property, has been so transferred, the Collector, if, after such 
inquiry as he thinks necessary, he has reason to beheve that all 
the liabilities of the judgment-debtor can be discharged without 
a sale of the whole of his available immoveable property, may 
proceed as hereinafter provided. 

'‘Powers.” —The Collector, it has been held, is limited to one or other of 
the courses specifically mentioned in the section. (2) 

(1) Bhnroliand v. Virs, Id Bom. L. B. 787 (2) Madhavji Karandikar v. Hail dikne, 

(1912); 37 B. 32. • 7 B. 332 (1983). 
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8 . (-/) In my sudi case as is referred to in paragrarph 
Notice to be iven to Collector shall publish a notice, aUowiti^ 
deeiee'^boiders *and to « period of sixty days frqm the date of its 

pereom having claims publication for compliance and calling upon— 
on property. ‘ . •' ^ i it j ° x .,1 

(a) every person holding a decree for the 

payment of money against the judgment-debtor 
capable of execution by sale of his immoveable 
property and‘'which such decree-holder desires to 
have so executed, and every holder of a decree for 
the payment of money in execution of which pro- 
’ ceedings for the sale of such property are penihng, 
to produce before the Collector a copy of the decree, 
and a certificate from the Court which passed or 
is executing the same, declaring the amount re¬ 
coverable thereunder; 

[b) every person having any claim on the said property to 
submit to the Collector a statement of such claim, 
and to produce the documents' (if any) by which it 
is evidenced. 

Such notice shall be pubhshed by being affixed on a 
conspicuous part of the coui't-house of the Court which made the 
original order for sale, and in such other places (if any) as the 
Collector thinks fit; and where the address of any such decree- 
holder or claimant is known, a copy of the notice shall be sent 
to him by post or otherwise. 

I 4. (7) Upon the expiration of the said period, the Col- 
• Amount of decrees/or lector shall appoint a day for hearing any 
payment of money to be representations which the judgment-debtor 
■ able property available and the decree-holders or claimants (if any) 
tor their satisiactlon. may desire to make, and for holding such in¬ 
quiry as he may deem necessary for informing himself as to the 
nature and extent of such decrees and claims and of the judg¬ 
ment-debtor’s immoveable property, and may, from time to time, 
adjourn such hearing and inquiry. 

{^) Where there is no dispute as to the fact or extent of the 
liability of the judgment-debtor to any of the decrees or claims 
of which the Collector is informed, or as to the relative priorities 
of such decrees or claims, or as to the liabihty* of. any such 
property for the satisfaction of such decrees or claims, the 
Collector shall draw up a statement, specifying the amount to 
be recovered for the discharge of such decrees, lie order in which 
such decrees and claims are to be satisfied, and the immoveable 
property available for that puipose. 
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(5) "Where any such dispute arises, the Collector shall 
refer the same, with a statement thereof and his own opinion 
thereon, to the Court which made the original order /or sale, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute if 
the matter thereof is witLin its jurisdiction, or transmit the case 
to a competent ^ourt for disposal, an(f the final decision shall be 
communicated to the Collector, who shall then di-aw up a state¬ 
ment as above provided in accordance with such decision. 

Amount of decrees to be ascertained and property available 
for their satisfaction. —It was held that the assignees of a decree for 
money obtained against a person whose property liad been taken over by tlie 
Collector underjsect. 326, Act X. of 1877, whilst such property was under the 
management of the Collector, were not entitled to be placed on the. list of 
creditdrs prepared by the Collector under sect. 322 b of the last Code. An 
application to be, placed <)n the said list of creditors should be made to the 
Collector and nut to the. District Judge.(1) An appeal from a decision under 
this section by which a disputed claim is settled, has, in Madras, been treated 
as a miscellaneous appeal, i.e. an appeal from a decree not passed in a regular 
8Uit.(2) 

5. The Collector may, instead of himself issuing the notices [»• 822 C.] 

Where District Court and holding the inquiry required by para- 

may issue notices and graphs and 4, draw up a statement specify- 
hold Inquiry. circuKustances of the judgment-debtor 

and of his immoveable property so far as they are known to 
the Collector or appear in the records of his office, and forward 
such statement to the District Court; and such Court shall 
thereupon issue the notices, hold the inquiry and draw up the 
statement required by paragraphs ./ and 4 and transmit such 
statement to the Collector. 

Issue of notice and inquiry by District Court. —Under the Bengal, 
North-West Provinces and Assam Civil Courts Act, 1887, the High Court has 
power to authorize Subordinate Judges and Munsiils to take cognizance of 
references by Collectors under sect. 322c of the former Code (Act XII. of 1887, 
sect. 23 (2), (e)). 

6 . The decision by the Court of any dispute arising under [s.832D. 

Efleet of decision of paragraph 4 or paragraph 5 shall, as between 

Court ss to dispute. the parties thereto,, have the force of and be 
,^|lpealable as a decree. 

(1) Mnrari Das v. Colloetor of Ghazipnr, referred to in Naravan v. Bhagvant, 10 B. 

., 18 A. 318 (1896). , 238 (1886); diss. from Ahmad Khan e.* 

■f ib. 01 4 M. 420 (1882): Madho, 7 A. 805 (1885). 
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Effect of decision. —^Astotlie natuie of the appeal, and the CVnirt-fee duty 
payable, sec the eases cited in the notes to paragraph 4. 


7. (-/) Where the amount to be recovered and the property 
Scheme for liquidation available have beep determined as provided 
of decrees for payment in 'parogra'ph 4 or paragraph ft, the Collector 
0 / money. may,—' , < 

(a) if it appears that the amount cannot be recovered without 

the sale of the whole of the property available, proceed 
to sell such property; or, 

(b) if it appears that the amount with interest (if any) in 

accordance with the decree, and, when not decreed, 
with interest (if any) at such rate as he thinks 
reasonable, may be recovered without such sale, 
raise such amount and interest (notwithstanding 
the or iginal order for sale) - - , 

(i) by letting in perpetuity or for a term, on payment of 

a premium, the whole or any part of the said 
property; or 

(ii) by mortgaging the whole or any part of such 

property; or 

(iii) by selling part of such property ; or 

iiv) by letting on fann, or managing by himself or 
another, the whole or any part of such property 
for any tenn not exceeding twenty years from the 
date of the order of sale ; or 

{v) pai'tly by one of such modes, and partly by another 
or others of such modes. 

{"J) For the purpose of managing the whole or any part of 
such property, the Collector may exercise all the 
powers of its owner. 

(.7) For the purpose of improving the saleable value of the 
property available or any part thereof, or rendering 
it more suitable for letting or, managing, or for 
preserving the property from sale in satisfaction of 
an incumbrance, the Collector may discharge the 
claim of any incumbrancer which has become pay- 
a]>le or compound the claim of any incumbrancer 
whether it has become payable or not, and, for the 
purpose of providing funds to effect such discharge 
or composition, may mortgage, let or sell any portion 
of the property which he deems sufficient. If any 
dispute arises as to the amount due on any incum¬ 
brance with which the Collector proposes to. deal 
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under tliis clatise,he may institute a suit in the proper 
Court, eitlier in his own name or the name of the 
judgment-debtor, to have an account taken, or he 
may agree to refer such dispute to the decision of two 
arbitrators, ope to be chosen by each party, or of an 
umpire to be named by sugh arbitrators. 

(4) In proceeding mjder this paragrafh the Collector 

shall be subject to such rules consistent with this 
Act as may, from time to time, be made in this behalf 
by the Local Govermnant. 

Liquidation of money decree,—-With rogard to the rules reierred to in 
last paragraph, see N.W.P. list of Local Rules and Orders, ed. 1894, p. 112 ; 

Burmaii Ruh’s Manual, od. 1897, p. 114 ; Ocntial Provinces List of Local Rules 
and Orders, ed. 189G, p, 45.(1) In the case of the Ceuitral Provinces the notifica¬ 
tions are, also i,ssued under sect. 320 of the last Otale. As for interest to be taken 
into account, see Burchatid v. Vira, 14 Boin. L. R. 787 (1912); 37 B. 32. It 
has been held that the powers here conferred on the Collector and those con¬ 
ferred on tlie Talukdari Settlement officers by sect. 3 of the Bombay Talukdari 
Settlement Act are both enabling and are not necessarily contradictory.(2) 

8 . Where, on the expiration of the letting or .manage- [s. 82*.] 

Recovery of balance amount to be 

(if any) after letting or recovered lias not been realized, the Collector 
management. jjj fifing to the judg¬ 

ment-debtor or his representative in interest, stating at the same 
time that,' if the balance necessary to make up the said amount 
is not paid to the Collector witliin six weeks from the date of 
such notice, he will proceed to sell the whole or a sufficient part 
of tlje. said property; and, if on the expiration of the said six 
weeks the said balance is not so paid, the Collector shall sell such 
property or part accordingly. 

9. (7) The Collector shall, from time to time; render to[s. 324A 

Collector to render the Court which made the oiiginal order for 

Booounts to Court. an accomit of all monies which come to 

his hands and of all charges incurred by him in the exercise 
and performance of the powers and duties conferred and imposed 
on him under the provisions of this Schedule, and shall hold the 
balance at the disposal of the Court. 

(5) Such charges shall include all debts and liabilities from 
time to time due to the Government in respect of the property 
or any part thereof, the rent (if any) from time to time due to a 

(1) 0. P. C. (2) Purphottam v. HaTWianji,'33 B. 443 (1909). 
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superior holder in respect of such property or part, and, if the 
Collector so directs, the expenses of any witnesses summoned 
by him. 

{■!) The balance shall be apphed by the Court— ' 

(tt) in providing for the maintenance of such members 
of the judgment-debtor’s family (if any) as are entitled 
to be maintained out of the income of the property, 
to such amount in the case of each member as the 
Court thinks fit; and 

(h) where the Collector has proceeded under paragrajih 1, in 
satisfaction of the original decree in execution of which 
the Court ordered the sale of immoveable property, 
or otherwise as the Court may under section 70’ direct; 
or 

(c) where, the Collector has proceeded under farayrafh ‘2., — 

(i) in keeping down the interest on incumbrances on the 
property; 

(;V) where the judgment-debtor has no other sufficient 
means of subsistence, in providing for his sub¬ 
sistence to such amount as the Court thinks fit; and 
{Hi) in discharging rateably the claims of the original 
decree-holder and any other decree-holders who 
have complied with the said notice, and whose 
claims were included in the amount ordered to be 
recovered. 

[J,) No other holder of a decree for the ‘paytnenLoJ money 
Aall be entitled to be paid out of such property or balance until 
the decree-holders who have obtained such order have been 
satisfied, and the residue (if any) shall be paid to the judgment- 
debtor or such other person as the Court directs. 

Reference. —Govind v. Saklmmm, 36 B. r)19 (1911); 14 Boni. L. R. 527 , 
[at tlio disposal of the Court). 

10. Wfiere the. Collector sells any property under this 
Sales how to be con- Schedtde, he shall put it up to public auction 
in one or more lots, as he thinks ^t^and may;— 

(a) fix a reasonable reserved price for each lot; 

(h) adjourn the sale for a reasonable time whenever, /or “ 
reasons to be recorded, he deems the adjournment 
neeessary for the purpose of obtaining a fair price 
for the property; 

(c) buy in the property offered for sale, and re-sell the sme t. 
by, public auction or private contract, as he thinks 
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Reittletlons as to 
alienation by Judgment- 
debtor or bis represen¬ 
tative, and prosecution 
of remedies by decree- 
holders. 


11. (1) So long as the Collector can exercise or perform [s. 826A.1 
in respect of the judgment-debtor s immove¬ 
able property, or any part thereof, any of the 
powers or duties conferred or imposed on him 
by 'paragraphs 1 to 10, the judgment-debtor 

- or h*s representative in interest shall be 

incompetent to mortgage, cjjarge, lease or alienate rach 
or part except with the written pernussion of the Collector, nor 
shall any Civil Court issue any process against such property or 
part in execution of a decree for tJut paymmtoj money. 

During the same period no Civil Court shall issue any 
procLs of execution either against the judgment-debtor or his 
property in respect of any decree for the satisfaction where 
movision ha^ been made by the Collector paragraph j . 

Ui\ The same period shall be excluded in calculating t . 
period of limitation appUcable to the execution of any decree 
afiected by the provisions of this pamgraph in respect fay 
remedy of which the decree-holder has been temporarily deprived. 

Obiect of section.-As to the object of this section and the exclusion from 

" ”« li». .I.™* *1*1. F«Frty i> 

of the Collector, see case noted helow.fl) 

12 Where the property of which the sale has been [s, 826 B 

ordered is situate in more districts than one, 

7^ the powers and duties conferred and imposed 
triots. on the Collector -by paragraphs 1 to 10 shall 

be exercised and performed by such one of the 

said districts as the TiOcal Govenunent may by geneial lule 

special order direct. 

13 In exercising the powers conferred on hiin by P®/"® 

hi Towok of 0 P™> *“ 

producUon. ance of parties and witnesses and the produc¬ 
tion of documents. _ 


(1) Ksahav Lai t>. Pitambor Da«, 19 B. 
281, 288, 206 (1894): Magniram v. Bakubai, 
SO B. 010 (1013); 14 Bom. L. B. 098; and 
see Muhammad v. Mtihammad, 33 A. 23.8 


(1910) (meaning of “alionato”): and sec 
also Khushaloband *. .Vnndram, 30 B. 010 
( 1911 ) (collootor’s powers eonse with satiBlac- 
tion of docreo). 



THE FOURTH SeHEDULE. 

(See Section 155.) 


Rnactments amended. 


2. I 3. i 

No. I .Short title. j Amendment. 

VII ; TheGourt-fccsAct, I" artiole 1 of Schedule 1, after the word 
jg'yQ_ “plaint” the words “written statement 

1 pleading a set-off or counter-claim ” and after 

I ] tho word “ Act ” the words “ or of cross- 

^ ; objection” shall be inserted. 

I : From article 11 of Schedule 11 tho words “from 

I an order rejecting a plaint or ” shall he 

1 omitted. 

j ' For the entry in tho, first column of Schedule II 

relating to article 1!) the following entry shall 
j I he substituted, namely :— 

I I Agreement in writing stating a question for the 

I opinion of the Court under the Code of Civil 

■ ■ Procedure, 1908.” 





Ymr. No. 


1870 

1882 


VI1 
IV 



1 XiV 

>» 

! XV 

1 

1888 

VI 

’• 

VII 

j 

■- 


1890 

i 

' vm 

1891 

: xn 

1892 

i 

i VT 

j 

1894 


189.5 

1 VJl 

.. 

' xni 

1900 

i VI 


I 


THE FIFTH SCHEDULE. 

^ {See Section 156.) 

EnAOTMKNTS BEPBMiUD. 

__ » _ 


Subject or elmri title. 

Acts of the Gooernor 
i The Cmirt-foes Act, 1870. 

' • 

The Transfer of Troporty Act, 

1 1882. 


' The Code of Civil Procedure. 

! The Presidency Small Caueo 
! Courts Act, 1882. 

I The Pebtors Act, 1888. 

I The Civil Procedure Code Amciid- 
nieut Act, 1888. 

'I’hc Presidency Small Cause 
Courts Law Amendment Act, 
1888. 

The Ouardian and Waitls Act, 

; 1890. 

; The Uepcaliiig and Amending Act, 
1891. 

The Indian Limitation Act and 
Civil Procedure Code Aniend- 
, nient Act, 1892. 

The Civil I’rooedurcCode Amend¬ 
ment Act, 1894. 

i The Punjab Laws Act Amend¬ 
ment Act, 1895. 

The Civ U Procedure Code Amend- 
I ment Act, 189.5. l 

■ The Ijowcr Burma Courts Act, j 
1 1900. I 

I 


£.-< 1019 . of repeal. 

Oeiieral in Council. 

Section 16, and article 15 of 
Schedule II. 

Sections 8.5 to 90 inclusive, 92 to 94 
inclusive, 96, 97, 99 and in sec¬ 
tion 100 the words “ and all the 
l>rovisions hereinbefore con¬ 
tained as to a mortgagee insti¬ 
tuting a suit for tlie sale of the 
mortgaged property.” 

The whole Act. 

The last paragraph of section 8. 

Sections 2 to 8. 

So much as is unrepealod, except 
section 1, section 65 and section 
66, sub-sections (1), (5) and (4). 

So much as is uurepcalcd. 


Section .58. 

So much as relates to Act XIV of 
1882 and Act VII of 1888. 

In the title and preamble the 
words oird the Code of Civil 
Procedure ” and sections 2, 3 
and 4. 

The whole Act. 

Sections 1 and 2. 

Tlic wliole Act. 

I 

1 So much of the schedules as relate 

I to Act XIV of 1882. 

I 


J. M. MACPHERSON, 

Secretary to the Oowrnnutnt of lndia, 





APPENDIX,, A. 


INDIA. 


OKDBB.S, 1!TC., OF THE trOVEBNOE GENERAL, 

[jNnisB THE Code of Cmi. Proobdere, 


Corrected up to June, 1914. 

Subject. Number and date. 

Declaration under Section B60A of the No. 232,1.1. 

Code (Act XIV of 1882) as to service* Date, 25. 11.81. 
of summons of Mysore fiourts by Courts 
in British India. 

Year and page of 
India (iaaette, Part 

1881. p. 689. 

Ditto: of lfvdcnd)ad Courts 

No. 752,1. B. 
Date, 17.3. 99. 

1899, p. 163. 

Ditto: of Courts in certain Tributary j 
States. j 

[No. 2806,1. B. 
iDate, 10.7. 08. 
INo. 3266,1. B. 
[Date, 12. 8. 08. 

1908, p. 610. 

1908, p. 774. 

Declaration under Section 29 of the Code 
(Act y of 1908) as to service of summons 
of certain Courts in the Benares State 
by Courts in British India. 

No. 1340, T. B. 
Date, 30. 6. 11. 

1911, p. 490. 

Ditto; of Courts in certain States named. 

No. 1,344,1. B. 
Date, 30. 6.11. 

1911, p. 491. 

Application of Section 660A of the Code 
(Act XI.V of 1882) to the Court of 
Political Agent, Sholapur. 

No. 3491,1. B. 
Date, 16.10. 8.5. 

1886, p. 684 

Ditto: to certain Courts namexl. 

No. 2417, L 

Date, 31. 6. 87. 

No. 327, E. C. 
Date, 31.1.07. 

1887, p. 266. 

1907, p. 74. 

Ditto: to certain Eajpipla Courts. 

No. 4313.1. A. 
Date, 22. 11, 97. 

ISM, p. 1061. ■ 

Ditto: to certain Courts in Travancore, j 
Cochin, Banganapalle, Padukota, and j 
Sandur, j 

No. 3095,1. A. 
iDate, 16.8.01. 
[No. 860,1. A. 
[Date, 28. 2. 02. 

1901, p. 682. 

1902, p. 171, 

Application of Section 660A of the Code 
(Aot XIV of 1882) to certain Cottrts in 

No. 4229,1. A. 
Date, 10.11.01. 

1901, p. 977.' ■ 


Itavancore. 



APPENDIX A—INDIA. 


1485 


Hubiect. 

' Application of Section 29 of the Code 
(Act V of 1908) to Courts in the Straits 
Settlement and Ceylon. 


Number and d.'ito. 
No. 244. 

Date, 16. 2. 09 


Ditto: to Courts in France, Spain, Bel¬ 
gium, Bussia, Germany, and Portugal. 


No. 862, C. 
Date, 3. 2. 13 


Ditto: to certain Courts named and No. 6^, 1. B. 
service of summons of Courts in British Date, 15. 3. 12. 
India by such Courts. ("No. 2444,1. B. • 

pate, 26. 11. 12 

I No. 512,1. B 
Date, 17. 3. 13. 
No. 688,1. B. 
tDate, 3. 4.13. 

No. .3.30,1. B. 
Date, 4. 3. 14. 


Doclaratiou under Section 434 of the No. 63, F. 

Coder (Act X of 1877) as to execution Date, 7. 3. 79. 
of decrees of Courts in Cooch Behar 
by Courts in British India. 

Ditto : of Courts in Mysore. No. 233, J. F. 

Datc,2.5.11. 81. 


Declaration under Section 229B of the No. 4035,1. 
Code (Act XIV of 1882) as to execution Date, 10.12. 85. 
of decrees of Courts in Travancore by 
Courts in British India. 


Ditto: of Courts in Cochin. 

Ditto; of Chief Court of Podukottai. 
Ditto : of Civil Courts in'Baroda. 


No. 4036,1, 
Date, 10. 12. 86. 

No. 4.39.5, J. A, 
Date, 8.12. 04. 

No. 2684,1. A. 
Date, 3. 7. 08. 


Declaration under Section 229B of the 
Code (Act XIV of 1882) of certain Courts 
in Native States. 


/No. 2877, 1. A 
Date, 13. 7. 06. 
No. 3401,1. A. 
Date, 24. 8. 08. 
No. 4428, 1. B. 
Date, 29.12. 08. 
No. 659,1. B. 
Date, 1. 4. 09. 
No. 419,1. B. 
Date, 16. 2. 12. 
No. 688,1. B. 
\Date, 3. 4. 13. 


Kcuiaiotion under Section 44 of the No, 1341,1. B. 
Code (Act V of 1908) as to execution of Date, 30. 6, 11. 
decrees of certain Courts in Benares 
State by Courts in British India, 


Year aud psM of 
India Gasette, Part I. 

1909, p. 162. 

1913, p. 102. 

1912, p. 349. 

1912, p. 1618. 

1913, p, 233. 

1913, p. 329. 

1914, p. 324. 

1879 p. 149. 

1881, p. 589. 

, 1886, p 667. 

1886, p. 667. 
1904, p. 917. 
1908, p. 591. ' 

1906, p. 472. 

1908, p. 805. 

1909, p. 21. 

1909, p. 256. 

1912, p. 136. 

1913, p. 329. 

1911, p. 490 
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Year and naiio of 

rfubject. 

Number ami date. 

,No. 2063,1. B. 

India Uazuttc, L’art J 


n,atc, 22. 9.11. 

1911, p. 782. 

Notilioatioii under fSeetioii 43 of the (We 

No. 1147,1. B. 


(Aot V of 11)08) as to execution of 1 

Dale, 23. 6.12. 

1912, p. 691. 

decrees of Courts in British India by i 

iNo. 613,1. B. 

Courts in territories named. 

jDatc, 17. 3. 13. 

1 No. 688,4. B. 

1913, p. 234. 

r J 

Date, ,3. 4. 13. 

1913, p. 329. 

Ditto: by Courts named. 

No. 790,1. B. 



Date, 9. 4. 13 

1913, p. 390. 

A])i)Ucalion of iSoction 45 of the Code 

No. 789.1. li. 


(Act V of 1908) to the Court of the 
Political OHicer in iSikkim. 

Date, 0. 4. 13. 

1013, p. 300. 

Ditto: to certain (iourla H|i(jeilie<l and 

No. 786, 1. B. 

t 

service of summons of (iourts in British 

Date,!). 4. 13. 

1913, p. 386. 

India by such Courts. | 

No. 787, 1. B. 



JDate.a 4. 13. 1!I13, p. 388. 

I No. 3287,1. Ji 

•(Date, 3. lU. 1.3. 1«13, p.'J05. 

No. 788, I. 11. 

Ualc, it. 4. 13. I!)13, ]j. 3i)0. 

iJui'lai'alioii umk'r yoetiou (iU of the Code No. 1. 


(Act V of 1908) 3)t o.xeniption from 
attachment or sale of stipends and 
gratuities of certain family pension 
funds. 

Dale, 1. 1. 00. 

1909, p. 5. 

Delegation mider Section 433 (4) of the 
Code {Act XIV of 1882) of functions 
'conferred on the Governor General in 
Council by Sub-Sections (1), (2), and (3) 
thereof. 

No. 1503,1. 

Date, 8. 5. 96, 

1896, p. 322. 

Ditto; under Section 86 (4) of the Code 
(Act V of 1008) of functions conferred 
by Sub-Sections (1), (2), and (3) thoteof. 

No. 749,1. B. 
Date, 27. 3.12. 

1912, p. 389. 

Declaration undor 0. V, r. 26 (b) of the 
Code (Act V of 1908) as to service of 
summons of Courts in British India by 
Courts in the Kashmir State. 

No. 2302,1. B. 
Date, 29.11. 10. 

1910, p. 1163. 

Diljto; by Courts in oortaiu States named. 

No. 1346, 1. H. 
Date, 30. 6. 11. 

lull, p. 492. 

Ditto: by certain Courts of tho Hyderabad 
State. 

No. 1037,1. B. 
Date, 9. 6. 12. 

1912, p. 540, 

Ditto: by oortain Courts of tho Benares 
State. 

No. 929,1. B, 
Date, 3. 4. 13. 

.1913, p.‘426. 
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HubjttCt. 

Directioji under O. XXI, i‘. 48 (1) of tho 
Code (Act V of 1908) as to service of 
notice of attacliment of salary or 
allowance of jjersons omjdoyed in the 
Indian Telegraph Department and in 
the Post Office of India. 

Ditto: of j)ersoas employed in tiie High 
Court, Calcutta, in the Homo Depart¬ 
ment of the Covernment of lndia*and 
in offices subordinate to that Depart¬ 
ment. 

Ditto : of persons employed in the Finance 
Department of the Government of 
India and in offices subordinate thereto. 

r 

Ditto: oflicefs employed under the 

ordcr.of the Military Secretary to H. E. 
the Viceroy. 

• 

Ditto: of persons employed in the offices 
of Goveriimoiit Hxaminers of llailway 
Accounts. 

Ditto : of iiersons employed in the oftices 
of the Accountant General, Behar and 
Orissa, and the tiomptroUer, Assam. 


Kuniber and dale. 

No. 3374-96. 
Date, 6. 6. 19. 

Year aad piiBii of 
India Gazottc, l*art 1. 

1910. p. 366. 

No. ieo2. 
Date,2^. 11. 19, 

1919,1). 1169. 

(No. 1163, A. 
pale, 24. 2. 11. 
No. e.'iT, A. 
(Dale, 16. 19. 12. 

1911, p. 126. 

1912, p. 1159. 

No. 792. 

Date, 26. 6. 11. 

1911, p. 301. 

No. 6.67, A. 
Date, 15.19. 12. 

1912, p. 1159. 

No. 619. A. 

Date, 17. 6. 13. 

1913, p. 647. 
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BEN(iAL.- 

Okdkiis, etc., of the Bengal (Jovbknmekt and the High (Joubt, (Jalcutta. 
Undeu the Code or Civil Pboceuuke, 

OoBBECTKD UP TO JUM, 19 U. 


Siiliject. 

Uoduratioii midor Section 65 (2) of the 
Code (Act V of 1908) that no employee 
of the Telegraph Department shall be 
liable to arrest in execution of a decree 
unless seven days’ notice has liecn 
given. 

.Rule under Section 327 of the Code' 
(Act XIV of 1882) for regulating the 
Side of land in execution of decrees 
(Sambalpur District). 


Declaration under Section 320 of the Code 
(Act X of 1877) that execution of decrees 
in certain cases shall be transferred to 
the 'Deputy Commissioner, Sambalpur 
District. 


Year and page of 

Nmiiber and date. Calcutta Gazette, Part 1. 
No. 1503, J. D. 

Date, 14. 7.10. 1910, p. 989. 


No. 3880. Central Provinces 

Date, 5.10. 96. llcvciuie Manual, 

1907, Vol. 111., 
Circular No.lV.-9, 
p. 70. 

No. 4677. 

Date, 26.11. 77. Ditto, 


Rules under Section 320 of tho Code (Act No. 3168. Ditto. 

XlV of 1882) for carrying out the pro- Date, 27. 5. 04. pp. 77 to 84. 
• vision of that Section, 


Oencral rules under Section 122 of tho 
Code (Act V of 1908) as to procedure. 


Amendments in tho above rules. 


Rules under Sections 122 and 128 (b) of 
tho Code (Act V of 1908) relating to the 
Judicial business of Civil Courts sub¬ 
ordinate to the High Court, etc. 

Revised rule 26 for the Rules under 
Sections 122 and 128 (b) of tho Code 
(Act V of 1908) relating to the Judicial 
business of Civil Courts subordinate to 
tho High Court, etc, 


See Rules of the 
High Court, Cal¬ 
cutta, Appellate 
Side, 1910. 

No,, nil. 

Date, 27.1.11. 1911, pp. 120,298. 

See High CourtBules 
- and Orders, Ap- 

•pellate Side, Civil, 
1910, Vol. I. 

Na, nil. 

Date, 21.2.11. 1911, p. 318. 
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Subject. 

Deolaration under Seotion 64S of the Code 
(Act XIV of 1882) that Uriya is the 
Court Ifuiguage in the SambEdpur Dis- 
triot. , 

Number tmd date. 
No. 10967. 

Date, 10. 12.02. 

Year and page of 
Calcutta Gazette, Part I. 

Central Provinces 
Gazette, 1902, 

Part HI., p. 603. 

Notification under Section l^A (1) of 
the Code (Act XIV of 1882) as to Judges 
who shall take down evidence with 
their own hands in the English language. 

No., nil. 

Date^26.11. 92. 
No. 1174, J. D. 
Date, 7. 6. 07. . 
No. 4338. 

Date, 21.12.08. 

1892, p. 1063. 

1907, p. 1012. • 

1908, p. 2066. 

Ditto: under Seotion 138 (1) of the Code 
(Act V of 1908) as to Ditto. 

No. 76, J. 

Date, 9,1.13. 

1913, p. 68. 

Empowering District Judges to appoint 
Conynissionels to take affidavits {vide 
Section 139 (c) of the Code (Act V of 
1986)). 

No. 2000, J. D. 
Date, 16. 7. 09, 

1909, p. 1003. 

Direction nnder 0. XXI, r. 48 (1) of the 
Code (Act V of 1908) as to service of 
notice of order attaching the salary 
or allowances of public officers and of 
servants of local authorities. 

No. 2947, J, 

Date, 6.10. 11. 

1911, p. 1405 

llules under 0. XXVI, r. 9, prov. of the 
Code (Act V of 1908) as to the jxjrsons 
to whom tionimissions shall bo issued. 

No. 2004, .1. 

Dote, 10. 7. 09. 
No. 3157, J. 

Date, 26. 11. 09. 
No. 1336, J. 

Date, 1.5. 11. 

1909,p. 1003 

1909, p. 1729. 

1911, p. 068. 

Buies under 0. XXV1, r. 9, prov. of the 
Code (Aet V of 1908) as to the jtcrsoiis 
by whom local investigations are to bo 
held. 

No. 2001, J. 

Date, 16. 7. 09. 

No. 2742, J. 

Dale, 7.10. 09. 

1909, p. 1003. 

1909, p. 1390. 

Hides of practice for the Origmal Side of 
the High Court {vide ,Section 129 of (he 
Code (Act V of 1908)). 

No., nil. 

Dale, 14. 2. 14. 

1914, Part II, p. 30.5. 

AwttlUIRKTS, ALTSBATIOKS AND ADDITIONS TO THE KULBS IN TUB FlRST 
SCHBDUT.B OF THE CODB MADE BY THE HiQH COUBT, CALCUTTA. 

I'he Calcutta Gazette, 1910, Part L, p. 

1344. 

HIQH COUBT NOTICE. 


Notifieation, 

1310 following Buie having been framed by the High Court of Judicature at Fort 
WUUani in in the exercise of the power vested in it by section 122 of the Code 

X n 
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Ti. 1 fAct V ot 1908), and sanotioned by the Governor-General in 

of Civil Procedure, 1908 (Ac ) ^ for general information. 

Council under aeotion 126 of the same Code, « 

R. L. Ross, 
Segiilrar. 

High Court, English Dept. (Civil), the 21at September, 1910. 

Rm.E No. * OF 19’0, 

.1 Vft Q nf AnMildix G to tho First Schodulo of 

the Code CM ProceSoOb V of {mUficd the words from “ Memorandum 

of Appeal ” to “ the following reasons, namely: 

~ » There is no number given in the Gazette. 



APPENDIX C. 


MADRAS. 


Obders, etc., oe the Madras CfovEEUMSHT and the High (;ourt, 1 

• Under the Code or Civil Pbooeditbe, 

• • 

Corrected dp to December, 1914. 


Subject. * 

General rules of procedure under Part X 
of the Code (Act V of 1908). 


Year and page of Fort 

Number and date. St. George Gazette, Fart II. 

See the Hules of 
tho High Court, 
Madras, Appellate 
tSido, 1902, and 
Tho Civil Rules of 
.Practice, Madras, 

190r». 


Substituting new rule for rule No. 531 No. 1422. 
of the Rules of the High Court, Madras, Date, 16.12.09. 1909, p. 1791. 

A. S., 1902. 

\dding now rule lOA to tho above rules. Ditto. Ditto.'' 


Substituting now rule for rule No. 277 of !)it(«. Ditto, 

the Civil Rules of Practice, Madras, 1905. 

Amending Rule 192 (1) of aljove Civil Dafn, 3. 3. 11. 1911, j>. 471. 

Rnlen. 


Amending Rule 63 of above Civil Rules. Date, 18. 7.12. 

Amending Rtule 149 of above Civil Rules. Date, 6.12.13. 

Amending Rules 13 and 99 of above Civil Date, 24. 3. 14. 
Rules. 

Adding new rules lOOB and lOOC to the Date, 13. 3.11. 
Rules of the High Court, Madras, A. S., 

1902. 


1912, p. 1142. 

1913, p. 2072. 

1914, p. 079. 

1911, p. 636. 


Ditto: to the Schedule of rates in Rule 102 
of Ditto, 


Ditto. 


Ditto. 
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Hubject. 

Directions under Section 138 (1) o£ the 
Code (Act V of 1908) as to Judges who 
shall take down evidence with their own 
hands in the English language. 


Number and date. 
Date, 3. 6. 14. 
Date, 6.11. U. 
Date, 9.11.14. 
Date, 10.11.14. 


Year and page of Fort 
St. George O^tte, Fart II.. 
1914, p. 1117. 

1914, p. 2038. 
Ditto. 

Ditto. 


Annulments, Alteb.\tions and Addjtions to the Rules in the Pibst 
S cnEDtn.E OP THE Code made by the High Oouet, Madkas. 

FORT ST. GEORGE GAZETTE. 

1910, Part II., r. 876. 

NdificalioH iaUd 191% May, 1910. 

Under the provisions of section 127 of the Code of Civil Procedure, 1908, and with 
the previous sanction of His Excellency the Governor in Council, the following BOiend- 
ment has been made to olause 4 of Rule 3 of Older XXXII of Schedule I to the Code 
of Civil Procedure, 1908;— 

Omit the words “to the minor and” occurring after the word.s “except upon 
notice.” 

A. Davies, 

Deputy Re^atrar. 

High Court of Judies,ture, IMariras, 

19t,h May, 1910. 


FORT ST. GEORGE GAZETTE. 

1910, Part II., p. 182,T. 

• NoUfcaliim, 

Under the provisions of Part, X of the Code of Civil Proo 
tlie previous sanction of His Excellency the Governor in Council, the High Court has 
made the following rule, which is to be inserted as sub-rule (1-A) of Rule 7 of 
Order XXXII of Schedule 1 of the said (!ode, and framed the foUowiug form, which 
is to be added to Appendix D to the said Schedule as Form No. 24, viz. 

Rule.—“ (1-A).—Wliere an application is made to the. Court for leave to enter 
into an .agreement or compromise or for withdrawal of a suit in pursuance of a com¬ 
promise or for taking any other action on behalf of a minor or other person under 
disability and such minor or other person under disability is represented by counsel or 
pleader, the counsel or pleader shall file In Court with the application a certificate to 
the effect that the agreement or compromise or action propo^ is in his opinion for 
the benefit of a minor or other person under disability. A decree or order for the' 
compromise of a suit, appeal or matter, to which a minor or other person under 
disability is a party, shall recite the sanction of the Court thereto and sh^ set out the 
terms of the compromise as in Form No. 24 in Appendix D to this Schedule.” 

Fotbl —“ No. 24.—^Decree sanctioning a compromise of a suit on behalf of a minor 
or lunatic.” - 

{THk.) 

This suit coming on this day for final disposal in the presence of,' etc., 
the defendant, a minor by £, F., his guardian ad litem, applying; that this suit may^^ 
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oompromised in the tenne of an agreement in writing dated the day of 

and made between A. B., the plaintiff, of the one part, and the said C. D. by 
the said guardian ad litem of the other part (or, on the terms hereafter set forth), and, 
it appearing to this Court that the said compromise is fit and proper and for the benefit 
of the said minor, this Court doth sanction the said compromise on behalf of the said 
minor, and witfi the consent of all parties hereto; It is ordered as follows 

(Set ouj the terms of Oie ampromise.) 

Footnote. —This rule and form supersede Ri^Je No. 119 and Form No. 36 of the 
Civil Rules of Practice, 1906, and Rr4e No. 33A of the Rules of the High Court, Madras, 
Appellate Side. • 

H. D. C. Reilly, 

Registrar- 

Sigh Court of Judicature, Madras, 

30th November, 1910. 


FORT ST. GBOBGJS GAZETTE. 

, 1911, Paki IL, V. 666. 

^ NotifuxUioa. 

Under the provisions of Part X of the Code of Civil Procedure, 1908, and with 
lie previous sanction of His Excellency the Governor in Council the High Court has 
nade the following addition to Rulo 4 of Order ni of Schedule I of the said Code, viz.:— 
“ (4) Notwithstanding the termination of all proceedings in the suit so far as regards 
he client, the appointment of a pleader shall, unless otherwise provided therein or 
letermined by the death of the client or the pleader or by revocation in accordance with 
he provisions of clause (2) of this rule, be deemed to authorise him to appear or to make 
my application or to do any act in coimectum with getting copies of documents and 
ibtaining return of documents produced or filed in the suit or refund of moneys paid 
iito Court in fhe suit” 

H. D. C. Rsnj.y, 

Registrar, 

ligh Court of Judicature, Madras, 

3rd April, 1911. 


FORT ST. GEORGE GAZETTE. 

1911, Past II., r. 692. 

Notification, 

Under the provisions of Part X of the Code of Civil Procedure, 1908, and with the 
revions sanction of His Excellency the Governor in Council the High Court hM made 
le fofiowing addition to Rule 12 of Order XX of Schedule 1 of the said Code, viz. 

“ (8) Where an Appellate Court direct* such an inquiry, it may direct the Court of 
rst instance to make the inquiry; and in every case the Court of first instance shall, 
1 the snnlioation of the decree-holder, inquire and pass the final decree.” 

H. D. C. Reilly, 

Registrar, 

igh' Court of Judicature, Madras, 

12th April, 1911. 
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FORT ST. GEORGE GAZETTE. 

1911, Paet IL, Hi. 1695 lo 1702. 

NoUfication. 

Under the provisions of Part X of the Code of Ci^ Procedure, 1908, and all other 
powers hereunto enabling and with tfce previous sanction of His Excellency the Governor 
in Council, the High Court has made the following amendments and additions to the 
First Schedule of the sail?Code, viz.:— 

(1) In Order IV, Rule 2, nnmlter (Ac present Bnle 2 (1) ami add as Rule 2 (2)-- 

“ Registers in accordance with Forms No. 14, 15, 16, 17, and 18 in Appendix H are 
prescribed for use in all Civil Courts having jurisdiction over the classes of suite and 
cases specified therein.” 

(2) In Order XXI, Rule 17, add as Rule 17 (6)— 

“Registers in accordance with Forms Nos. 19, 20, and 21 in Appendix H are 
proscribed for use in all Civil Courts having jurisdiction over the classes of oases specified 
therein.” 

(3j In Order XLI, Rule 9, for Rule 9 (2) substitute— 

“ Registers hi accordance with Forms Nos. 22, 23, 24, and 25 in Appendix" H are 
proscribed for use in all Civil Courts having jurisdiction over the classes of suits specified 
therein. 

Ii' (4j In Appendix H delete Forms Nos. 14 and 15 and add the Billowing as Forms Nos. 
141625:— 


Form No. 14. 


RuaiSTjjK or Obdinaux Suits Institutbu. 

Court 

Year 

InslrucUons. 


If the suit has been received by transfer, or instituted under Order XXXVII, 
Schedule 1, C.C.P., a note should be made to that effect at the head of the page. 

2. If a suit is remanded imder Rule 23, Order XLI, or restored to file under Rule 9 
or Rule 13, Order IX, Schedule I, C.O.P., note under item 2 the date of restoration 
to file. 

3. Under the head “ Farlicalars of Claim " enter particulars required by Clauses {g) 
and (7i) of Rule I, Order VII, Schedule I, C.C.P., and also the value of the suit as requir^ 
by clause (i) of that order and with special reference to Judicial Statements Nos. Vll 
and VIII and H.C. Circulars Nos. 1054 of 1870 and 2253 of 1894. Entries under heads 3, 

4, and 6 should bo fidl, for embodiment in the decree, as required by Rule 6, Order XX, 
Schedule I, C.C.P. 

4. Note carefully the now heads 8 and 10 and fresh additions to heads 9 and 12. 

5. The Certified Copies of Judgment and Decree in Second Appeal sent to the Lower 

Appellate Court should be forwarded by it to the Court of First Instance which will 
return them to the former Court after recording the necessary entries under head 9 
of this Register. • , 

6. A note should be made of all parties brought on or struck off the record under 
Order I or XXII, Schedule I, O.C.P., and also of any withdrawal of the claim of a portion ,, 
of the claim against any of the defendants. 

7. Any amendments or alterations made during the progress of the suit in the, 

value of particulars of the claim or as to the date or place of cause of action should appeat ^ 
under head 6. ■ 


1. Ordinary Suit No. 

2. Date of 


of 191 , 
(Presentation. 
I Filing. 
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3. Plaintiff—Name, description, and place of alaodo. 

4. Defendant—^Name, description, and place of abode. 

5. Particulars of Claim—Cfaim/or 

Cause of aotion arose at on 

6. Date loT Defendant’t first aj^earance, 

' \r 1 /Plaintiff. 

7. Date of Judgment and result. 

8. Number of application for review ^or re hearing) with result and date. 

Fresh Judgment^if ant/, with dale. 

9. First Appeal No. of 191 . Result withalate. 

Second Appeal No. of 191 . Result with date. 

10. Note of any orders passed under Rule 11, Order XX, Rule 2, etc.. Order 
XXI, Schedule I, C.aP. 


II. Execution — 


' Bits of Unloi 

KuiUber. 


*—• i For whftt,and amount, AmtnmtnfrnsU 

Appflcatlo,.. audrtate. ; Agsimt whom. if money. Arauimt of cost*. 


12. Heinrn of Execution — 


Amount paid into 
Court. 


Minute of otlier return than payment or 
, , arrest, and date ol every return, in- 

1 ersons arrcHteu. dudtng intTy of order tn appeal U’ifJt 

date. 



Form No. 16. 

Reoistbr of Smam. Cause Suits Instituted. 

Court 

Fear 

Instructions. 

If the suit has been rooeivod ty transfer or remanded or restored to lilo, a note 
should be made to that effect at the head of the jfage. 

2 Uudertho head “ 5. Particidarsof Claim” enter particularsroquired by Clauses {g) 
and (h) of Rule 1, Order VII, Schedule I, C.C.P., and also the value of the suit os required 
by Clause (1) of that order. Entries under heads 3,4, and 6 should be full, for embodi¬ 
ment in decrees, as required by Rule 6, Order XX, Schedule I, C.C.P. 

3. A note should be made of all parties brought ;On or struck off the record under 
Order I or XXII, Schedule I, C.C.P. 

4. Any anj^ndmonts or alterations made during the progress of the suit m the 
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value or partioulars of the Gaim or as to the date or place of cause of aotioo should appear 
under head 5. 

1. Small Cause Suit No. of 191 . 

„ . . f Presentation. 

2. Date of 

3. Plaintiff—^Nsme, description, and place of abode. 

4. Defendant—^Name, description, and place of abode. 

6. Particulars of Gaim— Claim for , 

Cause of action arose at on 

6. Date for Defendant's fi^f appearance. 

7. Judgment, date, and result. 

8. Number of application for review (or re-hearing) with result and date. 

Fresh Judgment, if any, with date. 

9. Revision Case No. of 191 , with result and date. 

10. Note of proceedings, if any, taken under Rule 11, Order XX, Rule 2, etc.. 

Order XXI, Schedule 1, C.C.P, 

11. Execution — 


UppCuoa.Lnd'^te. ; Aeata»l whom- j’'”'IrtrmopT“"‘’i Amount of costs. 


12. Return of Execution- 


Amount paid into 
Court. 


Pereon arrested. 


. Minute of other return than payment or 
, arrest^ an d d ate of everyjceturn. 


Form No. 16. 

Rboistbb OB Suns Dispossn or. 

Court 

Year 

insthtefions. * ' 

1. Separate registers must be kept for ordinary and small cause suits. 

2. If the preeiding officer of the Court is invest^ with extended small cause powers, 
the lenmtks oolnmn should show whether the value of the suit is between Bs.E0 and 
Bs.l00 or between Bs.l00 and Be.200. 

S. The date to he entered in column 3 will always be the latest date. In the oasO 
of suits restored to file, the date of original institution should be entered. 

4. When a suit is, after contest, compromised or withdrawn, a note of the feet shntdtr, 
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be made in the oolnmn of remarks. It should also be stated whether the decree is 
appealable, and if so, to what Court. 


! 


\ p 


Disposed of. 


Without contest.' With contest. 


Ex 

parte. 


Decreed 

onref&r-iDecKediD^reedj 
en^ to 1 on 
urbitra-1 oath, 
tion. 


after 

trial. 


Actual 
numberj 
of days 
Inter¬ 
vening 
between! 
institu* 
[lion and' 
[dlapoB^i 


5 I i 
6= i 5 


; 7 


& a 


a e 

I'f 

p j5 
10 11 


■s .3 "s ; s S 

■w ft T? 1 *5 *0 

fc . ft ft ‘ ^ ft 

o o o a . O 

^ ^ I ^ 

12 13 U ' 15 ■ 16 


9 j 10 ' 11 : 12 18 ' 14 15 1 16 17 ■ 18 ■ 19 


I' s 


! 8 


‘ Corresponding col* 
30 umns of Statement 
No. IX, Part 1 (a). 


Form No. 17. 

RsofsTBB oj Civil Misoellanbous Cases Received (os the Side). 

Court 

Ttar 

Instructions. 

1. In this register must be entered all cases ordered by H.C. Circular No. 667 of 
1888 to be shown as Miscellaneous Applications for purposes of Judicial Statement 
No. IX, Part 2, as well as cases of Contempt of Court {vide H.C. Circular No. 2928 of 

1892). . . , o 

2. In ttie matter of references under the Land Acquisition Act, enter m column, 
the number anS date of letter of reference, in column 4 the desi^ation of the officer 
funking the reference, in column 6 the name of the claimant, and in column 6 whether 

the reference is under Section 18, 29, or 30 of the Aot. 

3. In the matter of references under section 16 of Madras Regulation III of 1802, 
Bitw'in column 3 the number and date of letter of reference, in column 4 the designation 
if tile officer making the reference and the name of the deceased, in column 6 the name 
rf the claimant, if any, in column 6 the words “ Section 16, Madras Regulation III of 
mO^,” and in the last column the number and date of reference, if any, made to Govem- 

^nd its result.'. 
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Name «f iwU* y[ Ueleii- i ParjKirt of cane ji’juai order with 

Honor, if any, and of and section of 


and of hie 
Vahl!. 


Form No. 18. 


ReUISTEH, of MWOELIJtNEOOS CASES DISPOSED OF. 


j. cur 

hif^rucitons. 

1. This fogister will show all iniscellanoous cases of every kiud, whether 

ou the application of parties or of the Court's own inotion, including oases of Contempt 

of Court (H.C. Circulars Nos. 657 of 1888 and 2928 of 1892). t n « oo r,t 

2. The date to be entered in column 3 will always be the latest date. In the case of 

petitions restored to file, the date of original institutions should be entered and the 
date of restoration noted in tho column of remarks. ___ 


J)iapoae(l of. 


Without ooutest. 


With contest. 


Ordered 

Ex On After 

nnrv. tn a.. a-j-i 


ence to 
pane- ^rbitra- 
tiOD. 


onili. trial. 


1 Actual • 
number, 

I of days; 

I inter- ' 
- i veiling I 
ibetwee;i 
I inetllu-1 
ition and! 
'dis])cwal. 


] S S HBinai’ks. 


^ P. i 

' S ' ^ .S 

1 U 1 .s 


.s « g " S - si 

A.I- .5-iAAA..5J 

“T* 0 101 11 12 18 I* ! 


11 ( 12 13 i I* 15 10 17 j 


i 17 18 1» 

‘ ^ ~ Uo^i^ndtog 

!■*•■ ” -I Si 


t 
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Form No. 19. 

Reuistkb of Execution Petitions Rbobivm) (on thb Sidb). 
Court 
Year 

• Insiruetvmn, 


Applioations for tiansmUsioii of decrees for execution boyoud tlio jurisdiction of 
the Courts passing them should not he entered in this Register, but must be entered in 
the Register of Miscellaneous Cases Received (Fornf No. 17). 


Sg 

wg 

1.1 


u 

p 


, Number of 
connected 
suit aud of 
last pro- 
vioiia appli¬ 
cation. 

1 

Name of i 
decree- | 
holder and j 
of his 
pleader, j 

1 

1 

Name of 
judgment- 
debtor 
and of hia 
pleader. 

Items of decree 
■ or order to be 
> uxecutMl, with 
.date of any pru- 
' ccodings from 
whUdi time 
runs for thU . 
; api^cation. 

Mode of 
ussistance, 
and section 
of code or 
law, pre¬ 
scribing it. 

'i • 

4 I 

& 

0 

7 


Order, with 
rcasuust for 
closing of 
prooeodiiigs 
lutder this 
aiiplication, 
and date. 


Number 
ot appeal 
with result 
aud date. 


Form No. 20. 

Register of Degrees of other CouEira Receiveh for Execution under 
Sections 38 and 38, G.C.P. 

Court 

Year 



M , 

^ \ Name of Number of 
S Hiie ! suit on the 
p I decreeing ' file of that 
— Court. Court. 



Number of • 
connected Lower 
execution or ' Court to 
niUcellaneous i which sent 
application, if | for execu- 
atiy, presented; tion. 

In tills Court. ' 


5 C 


Nature and 
date of com* | 
muntcation | Amount of 
to the I postage, 

decreeing if any. 
Court {vide \ received. 
Section 41, ' 

O.O.r.). ; 

7 I S 

< I , 


ilemarks. 


i) 




Form No. 21. 

Register of Execution Petitions Disposed op. 

Court * 

Year 

Inslrudiora. 

1. The date to be entered in oolunm 4 will always he the latest date. In the case 
of petitions restored to file, the date of original institution should he entered, and the 
date of restoration noted in the column of remarks. 

2. Note in the remarks column the number of judgment-debtors imprisoned in each 
ise, the«value of decree under which judgment-debtor was imprisoned and date when 
mt to iail and date of release, for the purposes of columns 34 to 37 of Statement No. XI. 
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Court 

Year 


Form No. %%. 

Rboishib of Affkals bfceited. 


Inslructiona. 


Appeals from orders wMoh hitFe the force of decrees should be shown in this register 
and not in the Register of Miscellaneous Appeals JleoeiTed (Form No. 24) in which 
appeals from other orders should be entered, vide H.G. Circular No. 3400, dated 22nd 
December, 1893, and Section 2 (2) and Rule 6, Older XXXVP, Schedule I, C.C.P. 

2. Under item “ 6. Particulars of suit and decree appealed from ” enter also nature 

and value of appeal, with special reference to the information required by Annual 
Statement No. X, parts 3 and 4, and H.C. Circulars Nos. 1054 of 1870 and 2253 of 1894. 
In cases of appeals against orders having the force of decrees, substitute the word 
“ Order ” for “ Decree ” and add after date the words “ passed under C.C.P. 

onU.P.No. of I .” 

3. If the appeal has been received by transfer, a note should be made to that effect 
at the hgad of thl page. 

4. If an appeal is remanded under Rule 23, Order XLI, Schedule I, C.C.P., note 
under bead 2 the date of restoration to file. 

6. A note should be made of all parties brought on or stnick off the record under 
Order I or XXII, Schedule I? C.C.P. 

1. Appeal No. of 191 . 

„ . , f Presentation. 

2. Date of 

3. Appellant—Name, dosoription, and place of abode. 

4. Respondent—^Narae, description, and pbioe of aiiode. 

r>. Particulars of suit and decree appealed against. Decree of the Court 
Ilf , dated 191 , in original Suit No. of 191 . 

Value of relief. 

Particulars of relief. Claimed. Decreed. Appealed against. 

Rs. A. P. Rs. A. P. Rs. A. P. 

(1. Hearing, it any, under Rule 11, Order XLI, Schedule 1, C.fU’., and icsult 
with date. 

7. Date for Respondent's first appejiranre. 

{SSt.. 

• 8. .Judgment, result,,and date. 

9. Objections, under Rule 22, Order XLI, Schedule I, C.O.P., if any, filed by 
whom, and value. 

10. Number of application for review' (re hearing) with nwult and date. 

Fresh Judgment, if any, uitih dale. 

11; Second Appeal No. of 191 . Result with date. 


Form No. 23. 


• Register of Appeals disposed of. 

Court 

Year 

Instructions. 


’ ,1. There must be three separate registers of appeals disposed of, viz. (1) for money 

or moveables, (2) under the Madras Estates Land Act, 1908, and (3) for title and other 
appeals. 

2. Thb date to be entered in column 2 will always be the latest date. In the ease 
■4^ restored^ file, the date of original institution should He entered. 
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BenmrkH. 


(Uappealsarede* 
cldod oil oath, 
or by arbitra¬ 
tion or com¬ 
promise, not-e 
whether the de¬ 
cree appealed 
against wna 
coDflrnied, 
roodiiied or re¬ 
versed.) 


Ciorresponding 


columns of 
Statement N’o, 
X. Part I fa). 


Form. No. 24. 

RF/ii,‘iTm OF MisnEi.LANKOUB Appkals hkcbived. 

Oourl 

Year 

Insbmeliemn. 

_ ^ Appeals from orders whioh have the force of decrees slujuU ml he skomi in this 
register. Appeals from other appealable orders only should find jilace in this register. 

2. It necessary, give value of appeal under head 5. 

3. A note should bo made of all parties brought on or struck off the record under 
Order I or XXII, Schedule I, aUP. 

1. Miscellanoous Appeal No. of 191 . 

2. Date of | 

3. Appellant—Name, description, and place of abode. 

4. Respondent—^Name, desoription, and place of abode. 

5. Particulars of order appealed against Order of the Court 

of doled 191 , passed on M.P. ' Ho: of 191 , 

in origiruil Suit No. of 191 . 

Appeal under of 

8. Hearing, if any, under Rule 11, Order XLI, Schedule I, C.CIP., and 
result with date. 

7. Date for Bespondenl's firtt appearance, 

ISS;.. 

8. Judgment—^Result and date. 
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9. Objoctioiia under Rule 22, Order XLI, Schedule I, C.C.P., if any, filed 
by whom. 

la Number of application for review (or re-hearing) with result and date. 
Fresh JwlgmerU, if any, with date. 


m No. 25. 


Rkoister oe Miscellaneous Appe^is msposeh op. 
Oourl • , 

Year 

Instrucliont. 


The date to bo entered in column 2 will always be the latest date. In the cose of 
ippcals restored to file, the date of original insUtution should be entered. 


DIspoBod of. 


: Without contest. With conteat. 


•S ^ 

a 

.S I u 
P I o 

T': 8 
10 ’ !1 


a I ' 

a I' 


After trial. 


Actual num* 
her of dtiya 
intervening 
between in- 
jstitution and] 
disponal. 


11 ■ 12 


13 u' ir. ii'i 


|i| 

8 ; a 


SJ; 

4) ! 

■3 

' 


Reinarhs. 


(‘orrefipondlug 
coiumn.s of 
; Htutement N<». 
' X.VartnOO^ 


H. D. C. Rkili.y, 
Regislrar^ 


High Ooifft of Judicature, Madrasi 
80fch Ocroher^ 1911. ^ 


FORT ST. GEORGR GAZETTE, 
1912, Past IT., r. 
Notification, 
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the following amendment of Fonn No. 16 of Appendix £ to the Firat Schedule of the 
said Code, viz.:— 

For the word “ Dated ” substitute (iie words “ Given under my hand and the seal 
of the Court, this day of 

H. D. C. BmuiT, 

Begiitntr. 

High Court of Judicature, Matlras, 

19th January, 1912. ' 


FOBT ST. GEORGE GAZETTE, 
1912, Past II., p. 194. 


NMfiealion, 


Under the provisions of Part X of the Code of Civil Procedui'e, 1908, and with the 
■revious sanction of His Excellency the Oovornor in Council the High Court has made 
be following amendments and additions to Order V of tlie First Sciicdule of the said 
'•ode, viz.:— 

(1) In Rule 27 after the words “send it” insert the words “ by registered post 

prepaid for acknowledgment.” 

(2) In Rule 28 after the words “ shall send ” insert die w'ords “ by registered post 

prepaid for acknowledgment.” 

h) Insert as Rule 29A— 

“ Notwithstanding anything contained hi the foregoing rules, where the 
defendant is a public officer (not belonghig to His Majesty’s Military or 
Naval forces or His Majesty’s Indian Marine Service) sued in his official 
capacity, service of summons shall be made by sending a copy of the 
summons to the defendant by registered post prepaid for acknowledgment 
together with the original summons, which the defendant shall sign and 
return t o the Court, which issued the summons.” 


High Court, Madras, 
29th January, 1912, 


H. D. C. Reiluv, 
Registrar. 


FORT ST. GEORGE GAZETTE, 

1913, Paht II., pi‘. 13 ANii 14. 

N^ifiaUion, 

Under the provisions of Part X of the Code of Civil'Prooedure, 1903, and with the 
previous sanotion of His Excellency the Governor in Council the High Court has made 
the following amendment and addition to Schedule I of the said Code, viz.;— 

(1) For rule 43 o/Order XXI of the said SdiediU^ subatitute the ftMemg roles, 
vie. :— 

“48. (1) Where the property to be attached is moveable property, other than 
agricultuTid produce, in the possession of the judgment-debtor, .the tattaohmeni sh^ 
he made by actual seizure, and the attaching officer shall keep thei^iroperty in his earn. 
custody or in the custody of one of his snb^inates, and sh^l bo responsiUe for the 
due custody thereof, 

provided that, when the property seized is subject to speedy and natus^ dmyi 
or when the expense-of keeping it in custody is likely to exceed its valup, the attach^. 
officer may sell it at onoe, and . . 

provided also that, when the property attached ctmsisto of iive-stook, 
implenients, or other artides which cannot oonvenienfly be removed' uid 
olBoac does not act under the first proviso to this rule, he may «t the inita^ 
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judgmenWebtor or of the decree-holder or of any jwrson claiming to be interested 
in such property leave it in the village or place where it has been attached. 

(o) In the charge of the person at whose instance the property is retained in such 
village or place, if such person enters into a bond in the Form No, 16A of 
Appendix E to this schedule with one or more snfficiertt sureties for its pro¬ 
duction when called for, or 

{h) III the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and th% remuneration of the officer for a period of 16 days at 
such rate as may from time to time be fixed by the High Court be paid in 
advance. ® 

(2) Whenever on attachment Aade under the provisior^ of this rule ceases for any 
of the reasons specified in rule 55 or rule 57 or rule 60 of this order, the Court may order 
the restitution of the attached property to the person in whose poasession it was before 
attachment. 

43A. (1) Whenever attached property is kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the Court and shall 
with his report forward a list of the property seized. 

(2) If attaohcd property is not sold under the first proviso to rule 43 or retained in 
the village or place where it is attached under the second proviso to that rule, it shall 
be brought to fhe Court-house and delivered to the proper officer of the Court. 

43 B. (1) Whenever attached property kept in the village or place where it is attached 
is live-stock, the person at whoso instance it is so retained shall provide for its main¬ 
tenance, and, if he fails tcftlo so and if it is in charge of an officer of the Court, it shall 
be removed to the Court-house. 

Nothing in this rule shall prevent the judgment-debtor or any person claiming to 
bo interested in such stock from making such arrni^ements for feeding the same os may 
not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by the attaching 
officer or arc payable to him, if not duly deposited or paid, be recovered from tho pro¬ 
ceeds of property, if sold, or bo paid by tho person declared entitled to delivery before 
he receives the same. Tho Court may also order that any sums depo.sitod or paid under 
these rules be recovered as costs of the attachn.ent from any party to tho jiroceedings.” 
And (2) add tho following form to Appendix E to the said schedule, vir, 17 

“No. 16A. 

• “ 

Bond for safe custody of moveable projiorty attached and left in charge of person 
interested and sureties. 

(Okuku XXI, Rout 43.) 

In the Court of 
Civil Suit No. 

A.B. of 

C.i). of 

Know all men by those presents that we, I.J. of etc., and K.B. of 

etc., and M.N. of etc., are jointly and severally bound to the Judge of the 

Court of In Rupees to be paid to the said Judge, for which pay¬ 

ment to be mode we bind ourselves; and each of us, in the whole, our and each of our 
heirs, exeofitors and administrators, jointly and severally, by these presents. 

Dated this day of 191 . 

And whereas the moveable property specified in the schedule hereunto annexed 
has been attached under a warrant from the "said Court, dated the day of 

191 , in execution of a decree in fayour of in suit No. 

of 191 on the file of and the said property has been 

left in the charge of the said I.J., 

Now the condition of this obligation is that, if the above bonnden I.J. shall duly' 
account for and produce when required before the said Court all and every the property 
.* 5 D 


of 

tu/aiwil- 
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ttforeettid and shall obey any further order of the Court in respect thereof, then this 
obligation shall be void : otherwise it shall remain in full force. 

I.J. 

K.L. 

' M.N. 

Signed and delivered by the above bonnden in the presence of 

H. D. C. Rbillv, 

FegUrar, 

High Court of Judicature, Madras, 

Cth January, 1913. 


FORT ST. GEOROE GAZETTE, 

19U, Part II., p. 679. 

Noiificaliov, 

Under the provisions of Part X of the Code of Civil Procedure, 19C8, and with the 
previous sanction of His Excellency the Governor in Council, the High Court has made 
the following amendments to rule 13 of Order IX of the Drst schedule of the saiu Code, 
viz.:— 

(1) Eo-numbor rule 13 as rule 13 (1). 

(2) Add the following as sub-mle (2) to rule 13;— 

“ (2) The provisions of section 5 of the Indian Limitation Act, 1908, shall 
apply to applications under siih-rnlo (I 

C. G. Mackav. 

liegiulrar. 

High Court of Judicature, Morlras, 

241.h Afarch, 1914. 


FORT ST. GEORGE GAZETTE, 

1914, Part II., p. 1115. 

. Notijkation. 

Under the provisions of Part X of the Code of Civil Procedure, 1908, and with the 
•previous sanction of His Excellency the Governor in Council, the High Court has made 
the following amendments to rules 3 and 4 of Order XXXl I and Form No. 11 of Appendix 
H to the first schedule of tho said Code, viz.- 

1. For rules 3 and 4 of Order XXXH of Schedule 1 of tho flode of Civil Procedure, 
1908, substitute:- 

3. (1) Where tho defendant is a minor, the Court, on being satisfied of the fact 
of his minority, shall appoint a proper person to bo guardian for the suit for the minor. 

(2) An order for the appointment of a guardian for the suit may be obtained upon 
application in the name and on behalf of the minor or by the plaintifi. 

(3) The application shall be supported by an affidavit verifying-the fact that the 
proposed guardian has no interest in the matters in controversy the luit adverse 
to that of the minor and that lie is a fit person to be so appointed. The affidavit shall 
further state the name of tho person or persons on whom notice has to be served under 
the provisions of sub-rule (5). 

(4) An application for the appointment of a guardian for the suit of a minor sb^ 
not be eombined with an application for bringing on record the legal representalivea of 
a deceased plaintiff or defendant. The applications shaU be by aeporabs petitipna 

(6) No order shall be made on any application under this rule except upon notioe 
to any guardian of the minor appointed or declared by an authority (jpmpetent in tbat 
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behalf, or, where there is no guardian, upon notice to the father or other natural guardian 
of the minor, or, whore there is no father or other natural guardian, to the person in whose 
jarc the minor is, and after hearing any objection which may be urged on behalf of any 
person served with notice under this sub-rule. The notice required by this sub-rule shall 
be served sis clear days before the day named in the notice for the hearing of the appli- 
oation and may bo in Form No. 11 set forth in Appendix H hereto. 

4. (1) Any person who is of sound mind and has attained majority may act as 
lext friend of a minor or as his guardian for the suit: 

Provided that the interest of that person is not atlverse to that of the minor and that 
ao is not, in the oahe of a next friend, a defendant, or, in the case of a guardian for the 
suit, a planitiff. * • 

(2) Where a minor has a guardian appointed or declared by competent authority, 
\o person other than the guardian shall act as the next friend of the minor or be appointed 
lis guardian for the suit unless the Court considcM, for reasons to bo i-ocorded, that it 
s for the minor’s welfare that another person be permitted to act or bo appointed, as 
die case may bo. 

(3) No person shall wifliout his consent he appointed guardian for the suit. When- 
iver an application is made projmsing the name of a person as guardian for the suit, 
r notieq’in Forn^No. IIA sot forth in Apjiondix H hereto shall be served on the proposed 
’uardian, unlo.ss the applicant liinwclf lie the projKised guardian or the proposed guaixlian 
ionseiAe. 

(4) Whore there is no other person fit and willing to act as guardian for the suit, 
he Court may apj)oint an;^ of ita ofiicera to be tho guardian, and may direct that the 
iosts to bo iucuTTod by that officer in the perfornianrc of his duties as guardian shall 
>e borne either by tho parties or by any one or more of tho p.arties to tho suit, or out 
)f any fund in Court in which the minor is interested, and may give directions for tho 
■epaymont or allow.anco of the oo,sts as justice and the circumstances of tho case may 
■equire. 

(H) Wlicn a guardian for the suit of a minor defendant is appointed, and it is made 
o appear to the (iourt that tlic guardian is not in possession of any. or sufficient funds 
or the conduct of the suit on boliiilf of tho defendant, and that the defendant will bo 
irojiidiocd in his defence thereby, the Court may, from time to time, order tho plaintiff 
■0 advance monies to the guardian for the purjxmo of his defence and all monies so 
idvanced shall form part of the costs of the plaintiff hi the suit. The .order shall direct 
hat the guai^ian, as and when directed, shall file in Court an arooiml of the monies so 
■cooived by him. 

JI. For Form No. 11 of Appendix H to the Code of Civil I’roeeduro the following 
oriii is substituted : — 

Form No. 11. 


Valtne tn (jMmlian appointed or declared or to father or other nainral gmmKan, or to the 
person in charge of the minor. 

(Obduk XXXII, Edie 3 (fi).) 


■ (TUle.) 


To 

Guardian appointed or declared, or father or other natural guardian, or person in 
iharge of the minor. 

Whereeft an application has been presented on tho part of the 
n the above suit for the appointment of a guardian for the suit for the said minor, you 
ire hereby required to take notice that, unless within days 

rom the service upon you of this notice an application is made to this Court for the 
ippointment of you or of some friend of the said minor to act as guardian for the 
lurposes of tho said suit, the Court will proceed to appoint some other person to act 
IS guardian of the said minor for the purposes of tho said 

Given under my hand and the seal of the Court, this day of 


i»r. 


s 
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Form No. IIA. 

Notice to 'proposed ffuardian. 

(Order XXXII, Riji.e 4 (3).) 

{TiUe.) 

To 

residiiig at 

Take notice that the above-named petitioner has made on application to this Court 
to appoint you giiardian for the suit of minor defendant 

in No. of 191 , and that the said application will 

be heard on the day of next. 

Given under my hand and the seal of the Court, this day of 

191 . 

III. In Order XXXII after Rule 14 add the following as Rule 14A 

14A. The appointment or discharge of a next friend or guardian for the suit of a 
minor in a matter pending before the High Court in its appellate jurisdiction, except in 
eases under appeal to the King in Council, shall be deemed to be a ^siost-judieial act 
within the moaning of Section 128 (2) (i) of the Code of Civil Procedure and may be 
performed by the Registrar, provided that contested applications and applications 
presented out of time shall be posted before a Judge for disnosal. 

TV. In Order XXII after Rule 11 add the following as Rule llA 

11 A. The entry on the record of the name of the representative of a deceased 
appellant or respondent in a matter pending before the High Co’urt in its appellate 
juristliction, except in cases under appeal to the King in Council, shall be doem^ to be 
a lytmst-judicial acst within the meaning of Section 128 (2) (i) of the Code of Civil Pro¬ 
cedure and may be performed by the Registrar, provided that contested applications 
and applications presented out of time shall he postsid before a Judge for disposal. 

S. Q. Henhman, 

deeoml Asstt. Reqidrar. 

High Court of Judicature, Mailras, 

29th May, 1914. 


FORT ST. GEORGE GAZETTE, 

1914, Part II., r. 1814. 

Notification, 

Under the provisions of Part X of the Code of Civil Procedure, 1908, and with the 
previous sanction of His Excellency the Governor in Council, the High Court has made 
the following additions to the Orders in the Schedule I of the said Code:— 

Alter Order XXVI, read the foUowi^ Order XXVIA. 

Order XXVIA (1) The Court may in any suit issue a Commission to such persons, 
as it thinks lit, to translate accounts and other documents which are nohin the language 
of the Court. 

(2) The report of the Commissioner shall be evidence in the suit and shall form 

part of the record. ' * 

(3) Before issuing any Commission under this Order, the Court may order sueh 
sum (if any) as it thinks reasonable for the expense of the Oommissi(^ to be, within a 
time to be fixed, paid into Court by the party at whose instance or for whose benefit 
the Commission is issued. 

• C. 0. Mackay, 

BtfiHror. 

High Court of Judicature. Madras, 

2nd October, 1914. 
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FORT ST. GEORGE GAZETTE, 

1014, Paet it., p. 2038. 

, Notification, 

Under the proviBions of Section 122 of the Code of Civil Procedure, 1908, and with 
the previous sanction of His EJcelleney the Governor in Council, the High Court has 
made the following amendment of and addition tosScheduIe I of the said Code, viz.;— 

The existing Rule 1 of Order XX is renumbered as sub-rule (1) and the following 
is added 8S sub-rule (2)* 

(2) The Judgment may be pronounced by dictation to a short-hand writer in open 
Court, whore the presiding Judge has been specially empowered in that behalf by the 
High Court. 

For Rule 3, Order XX the following rule is substituted 

(3) The Judgment shall bear the date on which it is pronounced and shall be 
signed by the Judge and, when once signed, shall not afterwards be altered or added 
to, save as prodded by Section 162 or on review. 

• • C. G. Mackay, 

Registrar. 

High dfOurt of Judicature, Madras, 

9th November, 191^ 
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OilDBBa, ETO.j OF THE iJoAlHAY OoVEBNMKNT AND THE HkJH CoUKT, liUMIiAV, 

Undkii the Oode of Cjvid procedure, 

Corrected hi* to Ist December, 1914. 

Year and pugo of tli« ' 

Subject. Number and date. Bombay UoH. Oazetto, Parti. 

Appointing, with reference to Section No. 4897, Jud. ^ ^ 

corresponding to Section 66 (1) of the Date, 25. 9. 05. 190^, p. 1320, 

Code (Act V of 1908), the Surat Civil 
Jail for the Courts in the Broach District. 


Notiiication under Section 65 (2) of the 
Code (Act V of 1908). 1^10, p. 1012. 


Declaration under Section corresponding 
to Section 68 of tlie Code (Act V of 1908) 
as to the execution of decrees in certain 
cases. 


No. 3600, Jud. 

Date, 24. 6. 80. 

1880, p. 619. 

No. 1771, Jud. 

Date, 16. 3. 81. 

1881, p. 140. 

No. 4620, Jud. 

Date, 24. 7. 82. 

1882, p, 657. 

[No. 762, Jud. 

[Date, 9. 2. 92. 

1892, p. 120. 

INo. 2053, Jud. 
[Date, 12. 4. 92. 

1892, p. 348. 

No. 8039, Jud. 

Date, 27. 11. 00. 

1900, p. 2429 

No. 6248, Jud. 

Date, 20. 9. 07, 
amending the 
above Nos. 3600, 
762, and 8039. 

1907, p. 1627 

No. 6249, Jud. 

Date, 20. 9. 07. 

1907, p. 1627. 


Rules under Section corresponding l-a No. 499, Jud. 

Section 70 of the Code (Aot V of 1908) Date, 24. 1. 80. 1880» p. 96. 

for transmission of certain decjrees from 

Court to Collector and for theircxecution. . ^ 

Ditto; new rule for Jtiile 2 of the above No. 1338, Jud. 
rules, ■ Date, 22.2.02. 1902, p. 321. 


Ditto; modifying Rule 9 and substituting No. 3132, Jud. 
new rulps for Rules 7 and 11 of the above Date, 8. 6. 83. 1883, p. 368. 

rules. 

Ditto: modifying Rule 11. No. 1139A, Jud. , 

Date, 16. 2. 80. 1880, p. 214. 
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. Subject. 

Itulcs under Section corresponding to 
Section 70 of the Code (Act V of 1908) 
for transniission of certain decrees from 
Court to Collector and for their execu¬ 
tion. Amending Rule 11. 

Tear auU page ul the 

Number Aud date, huoibay Govt. Gazette, 1. 

No. 6437, Jud. 

Date, 17.9.83. 1883, p. 096. 

Ditto : New Rule 12A. * 

No. 3280, Jud. 
Datefll. 5. 85. 

1885, p. 631. 

Ditto! cancelling para. 2 of Rule 12A. 

No. 2890, Jud. • 
Date, 29. 5.90. 

1890, p. 510. 

Ditto; oanocUing the last para, of Rule 
12A. 

No. 3341 A, Jud, 
Date, 18, 6. 96. 

1896, p. 613. 

Ditto : New Rules 16 and 17. 

• 

• • 

No. 92, Jud. 

Date, 8.1. 90. 

1890, p. 38. 

Ippoiiiimeiit uader Sc<jtion correfipoadiiig 
to Section 86 of the Code {Act V of 1908)* 

• 

'No. 6789, Political. 
Date, 10.10. 89. 

1889, p. 873. 

1913, p. 542. 

)itto: uader Sectioii con*esponding to 
Section 93 of the Code (Act V of 1908). 

No. 6216A, Jud. 
Date, 20.11. 06. 

No. 81, Jud. 

Date, 7.1.07. 

1906, p. 1710. 

1907, p. 36. 

«eaeral Rules, etc., under Section corre¬ 
sponding to Section 122 of the Code (Aot 
V of 1908). 


Rules ami Orders 
compiled and 

issued under the 
authority of the 
Bombay High 

Court, 


Jxemptiou Iroin peraoiiftl appearauoe iii 

Court under Section 133 of the Code 1912, p. 1220; and 

(Aot V of 1908). 1913, p. 233. 


Annulments, Alterations and Additions to the Boles in the First 
Schedule of the Code made by the High tkiuHT, Bombay. 

THE BOMBAY GOVERNMENT GAZETTE, 

1910, Part T., pp. 1498 and 1497. 

IffscelloNeou.? NoliflaUiona, AppoiiUmerUs, etc., hy His Majesty's High Court of 
' Jv/Hmtim [AppMale Hide), 

No. 2080.— The following rules have been made by the High. Court of Judicature 
,t Bombay, in exorcise of the powers conferred by Section 122 of the Code of Civil Pro- 
edure. Act V of 1908, and have reoeived the sanction of His Excellency the Governor 
1 Council and are published for graieral information 

^ Rule 1. 

The following proflM be added to Rule 22 in Order V : 

“ Provided that where any such summons is to bo served withui the limits of the 
own of Bombay* it may be addressed to the defendant at the place within such limits 
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where he is residing and may be sent to him by the Court by ^t registered for 
ledgment. An actoowledgment purporting to be sign^ by the 

meat by a postal servant that the defendant refused service shall be deemed by the 
Court issuing the summons to be ■primA facie proof of SOTVito. to all 
Court shall hold such inquiry as it thinks fit and either declare the summons to hav 
been duly served or order such further service as may m its opmion be necessary. 


Bunt; U. 

The following bo added as rule 4 in Order XUX 

“Under Section 128, naragraph 2, clause (i), of the Civil Pincodure Code of 1W8, 
the foUowing power is delegated to the Registrar of the High Court, Appellate bide, 

^ ‘ Where on a memorandum of appeal presented within the time prescribed 
for the same, the whole or any part of the fee preseribod by the law for 
the time being in force relating to Court-fees has not been paid, the 
Registrar mav in his discretion allow the appellant to pay the whole or 
part as the case may be of such Court-fees and may admit the appeal 
to the register even though the subsequent payment of Court-fee may 
have been made after the time prescribed for presentation of the appeal. 


Rule Ill- 

Clause (a) of rule 2, Order lU, be amended to read as foUows, 

“ Persons holding general powers-of-attomey from parties not resident withm the 
local limits of the jurisdiction of the Court within which limits the appearance, appli¬ 
cation. or act is mode or done, authorising them to make and do such appearances, 
applications, and acts on behalf of such parties. 


Rule IV. 

Form No. 10 in Appendix B, Schedule I, of the Civil Procedure Code of 1908, 

be amended to road os follows: . n . i w 

“ To accompany Returns of Summons of another Court (Ordor V, r. 28). 

(Title.) 

Read proceeding from the _ 

for service on in Suit Ho. of 11 of that Court. 

. Itead Serving Ofiieer’s endorseinoat stating that the and 

proof of the above having been duly taken by me on the oath of and 

it is ordered that the be returned to the 

with this proceeding. , 

I hereby declare that the said summons on oeen 

duly served. 

Note.—T his form will be applicable to process other than summons the setvioe of 
which may have to be effected in the same manner.” „ 

By order of the High Court, 

P. E. Pkbctvai* 

Rfjiislnir. 


Bombay, 9th September, 1910. 
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ALLAHABAD. 

U.P. Govbbnmknt’s Obdbbs, etc., 
Undee the Code of Civil Peocedueb, 
COEBEOTED UP TO DbCEMEEE, 1914. 


• bubjeti. Number t-uid dale. 

Notitioafiou under Section 6S (2) of the No. 664/VI1-217. 
Oode^ct V of 1908) as to persons who Date, 6. 6. 10. 
shall not be liable to arrest in execution 
of decrees. • 

Rules under Sections 68 and 70 of the Code No. 1887/1-238. 
(Act V of 1908) for transferring to Date, 7,10.11. 
Collector execution of certain decrees No. 1363/1-238. 
and rules of procedure therefor. Date, 12. 7. 12. 

No. 2538/1-196. 
Date, 20.11.13. 

Sanctioning exercise of. powers under No. 1622/V11-447. 
Section 93 of the Code (Act V of 1908). Date, 6.12. 12. 

Exempting personal appearance in Court No. l/VII-233. 
under Section 133 (1) of the Code (Act V Date, 1,1. 09. 
of 1908). No. 918/VII-83. 

Date, 8. 9. 09. 

No. 707/Vn-215. 

• Date, 26. 6. 11. 

No. 1429 /Vir- 621 . 
Date, 16.11.14. 

Empowering certain Courts to appoint No. 3869. 

' Conunissioneis to take affidavits, vide Date, 7.12.10. 
Section 139 (c) of the Code (Act V of 
1908). 

Notification appointing Hunsarims of No. 2207. 

Civil Courlh in the Province of Agra Date, 29. 6.11. 
to receive applications for execution 
under 0. XXI, r. 10, of the Code (Act V 
of 1908). 

Direction under 0. XXI, r. 48 (1) of the No. 1058/V11-197. 
Code' (Act V of 1908) as to service of Date, 12.8.11. 
notice of order attaching the salary or 
..... liUowaaoe of pu^c offioers. 


Year, part and page of 
the U.l’. Gazette. 

1910, I’art 1, p. 560. 

1911, Parti, p. 1005. 

1912, Part I, p. 649. 

1913, Part l,p. 1293. 

1912, Part l.p. 1249. 

1909, Part 1, p. 3. 

1909, Part I, p. 774. 
1911, Port 1, p. 474. 

1914, Part I, p. 1626. 

1910, Part 11, p. 
2077. 


1911. Part 11, p. 
107.3. 

1911, Part 1, p. 777. 
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Anm;i,mjonts, Almbatiojjs and Additions to tiim J{iii-.ks in TiUt Kiust 

iSoilEDULU OF THE OODE WADE BY ’HIK HlOIl (k)UllT, AelaHABAD. 

THJi U.P. GAZfcTi’E, 

1913, Pakt II., i>. 323. 

NoltJif(Uion No. 712-35 («) /5. llm 21th ychntant, 1913. 

Ill iioutiiiiiiitioii of the Court’s nolifieiition No. 2F5-35 (a) diitod tho 23rd January, 
1913, and uiidor Soctioti 122 of the. Civil I’rocoduro Code, Act V of 1908, tho following 
addition is made to tho ruies framed by this Court under tho provisions of the said 
section: — 

To Order XXI, ruie 126, add- - 

“ Provided that, when the amount does not e.xcoed lts.5, it may be paid to the 
Sahna by money order on reijuiaition by the Amin, and the presentation of the certificate 
may be dispensed with.” 

N.B. —Ill the above-meiitioiicd notification No. 285-35 (a) the above addition was 
published for information and objection of peraons interested. 

N.B.—Tho abovo-monlioned “Rules framed by this Court ” are contained in a 
book published by the High Court, Allahabad, and reproduced at p. 759, post. 


Notification No. 1824/35 (ii) -l 1. Doled AUahaboil, the 24(4 November, 1914. 

In continuation of this Courf.s notification No. 3577/35 (a) dated the 8th August, 
1914, the High Court under Section 122 of the Code of Civil Procedure, 1908, and with 
the previous sanction of the Local Government has framed the following forms for those 
at present in use;— 

(1) substitute the following for Form No. 5 {H.C.J. Form, Part XXIJ, No. 71) in 
Appendix H of the said Code. 

No. 5. 

Lie! of documents produced by (order 13, Rule 1). 

In tlio Court of ' , at District. 

Suit No. of 19 . 

Plaintiff. 

Versus 

__, Defendant. 

List of documents produced with tbe plaint (or at first bearing) ou behalf of plaintiff 
(or defendant). 


This list was filed by this 

day of 

19 


i i: i 

a 


4 

Seiwi Description and Wiitttbocftiueofthe documeut. 1 


iiumber. date, i! any, of the 

document. ' ' i 

’ li lutiudhton tla* | 
■ record the exhibit 
; mark put oit the 

1 

111 icjcetedjdalcof 
return to pm ty, 
and signature of 

; If it remaiim on 
tile record after 
decision of the 

Itemarks. 

document. 

1 ' 
i 

i 

party ur pleader 
to whom the docu- 
inenl was rcturueil. 

case aud is eu- 
closed in an en> 
velope, under riiie 
24, Chapterrfll, 
tiio date of en^ 
closure in the 
envelope. 

— 


Signature of party or pleader 
producing, the Hat, 
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(2) Substitute tlu' lollowing for the form uircudy hi uhu (R.0..I. l''ort». Part IV, 
No. 26) under Order XVlil, rule 13, and Order XX, rules 4, 6, and 7. 

“ Evidence, judgment, and decree {Order XVllI, rule' 13, and Order XX, rules 4, 
6, and 7).” 

, Ruit No, 19 . 

Present 

Jmftje of Cmif<e (Jour!. 


liutc of institution. [ Kiuue of uloi 


ploiu^. 


Name of dcfunUaiit. 


Amount of claim. 

Jl» A. I 


Decision. 

I • ' 1 

J>atc. *1 fII nliofife favour, i Against wliom. Amimiit UotTcwI. Costs luvanleii. 


Ite. I A. J». Ks A. 


Orders iKdorc lirst hearing 

Olaim licjily 

Issue 

(On reverse of form.) 

Evidence for plaiutid. Evidenw; for defendant 

binding 

By Older of the Court, 

G. Tl. MnnuAY, T.C.H., 
Jiegialrar. 

N.B.—In the aliove'inentioned notiiicatioii No. 3577/36 («) the above Buhstiiuted 
forms Avere imhiished for information and objection of persona interested. 


Book ol Rules framed by the High Court of Judicature, North-Western Provinces, 
under Section 122 of the Code of Civil Procedure; Act No. V of 1908. 

Thf'ae ruka have beat fi-amtul under Fart X of the Vode of Civil Proc-edun, Act Nv. V of 
1908, and form part of the First ScJiedvIe of ike said AcL 


OOMVAHATIVB 'r\BliK 

t tf Reference to HuIch of the 4th of April, 1891. 


Where t<» bo fouiuL ; lleumrlvs. 


Order XXVII, rule 9 
Order V, rule 31 
N(jto to order V, rtilo 27 
Order XIIl, rule 13 
Order XIII, role 12 
Order XVI, rule 22 
Order XIX, rule 4 


JliUcs of tlie 4th of ; 
April, 1RD4. j 

I 

II ! 

22 

28, Para. 2 
46(3) 

46 Note 
52 
•81 
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[n,pBre.ji,] 

(111 

4B, Hott.] 




CoucaSjII1V£ Table ( contirmed ). 


Buies of the 4th of 
April, 1894. 

Where to be found. 

B2 

Order XIX, rule 5 

H;i 

Order XIX, rule b 

01 

Order XIX, rule 7 

05 

Order^TX, rule 8 

OH 

Order XIX, rule 9 

07 

^ Order XIX, rule 10 

08 

Order XIX, rule 11 

69 

Oitier XIX, rule 12 

70 

Ottler XIX, rule J3 

71 

Order XIX, rule 14 

72 

Order XIX, rule 15 

77(1) 

Order XX, rule 21 (1) 

77 (2) 

Order XX, rule 21 (2) 

77(3) 

Or'ier XX, rule 21 (U) 

77 (4) 

Order XX, rule 21 (4) 

77 (6) 

Order XX, rule 21 (5) 

83, Para. 2 

Order XXI, rule 104 

89 

Order XXI, rule 105 

93, Para. 1 

Order XXI, rule 106 

93, Para. 2 

Order XXI, rule 108 

93, Para. 3 

Order XXI, rule 100 

94, Para. 3 

Order XXI, rule 110 

90 

Order XXI, rule 111 

97 

Order XXI, rule 112 

102 

Order XXI, rule 113 

110 

Order XXI, rule J14 

IlOA 

Order XXI, rule j 15 

111 

Form No. 4^, Appendix E 

119 

Form No. 16, Appendix H 

130 

Form No. 13, Appendix F 

•131 

Form No. 12, Appimdix F 

138 

Order XLlIl, rule 3 

Apjx'ndix A (1) 

Order XXT, rulee 316 to 3 30 

Form No. 4. 

Form No. Appoudix B 


Non TO Obdbb V, bole 27. 

A list of heads of oiBoes to whom summonses shell be sent for service on the servants 
of Railway Companies working in whole or in part in these provinces is given in appendix 
(2) of the General Rules (Civil) of 1911. 

Order V. 

81. An application for the issue of a summons fur a party or a witness shall be made 
in the form prescribed for the purpose. No other forms shall be received by the Court. 


Order Kill. . . 

12. Every document not written in the court vernacular or in EngUsh, which i| 
produced (a) with a plaint or (6) at the first hearing or (c) at any other time tendered 
evidence in any suit, appeal, or proceeding, shall be accompanied by a corredt tra^ 
lation of the document into the court vernacular. If any such document is writtengfii 
the court vernacular but in characters other than the ordinary Persian or Nagti bha* 
racteis in use, it shall be accompanied by a correct transliteration of its oontarts in^ .the 
Persian or Nagri oharaoteri , ’ , 

18. When a document included in the list, prescribed by rule 1, bais beetf 
in evidence, the court shall, in addition to making the midorseJaent p<e*otfted « 
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ule 4(1), mark such document with serial figures in the case of documents admitted as 
ividenoe for a plaintiff, and with serial letters in the case of documents admitted as 
ividence for a defendant, and shall initial every such serial number or letter. When 
here are two or more parties defendants, the doouments of the first party defendant 
nay be marked Al, Bl, Cl, &c., AAl, BBI, &c., and those of the second A2, B2, C2, 
to., AA2, BB2,*&c. When a number of doouments of the same nature is admitted, 
s for example a series of receipts for rent, the whole series shall beat one figure or 
apital letter or letters and a small figure or small letter shall bo added to distinguish 
ach paper of the series. ^ 

•Order XVI. , 

22. (1) iSavoas provided in this rule and in mlo2, the court sh.all allow Iravelliiig I»2] 
,nd other expeilaes on the following scale:— 

(a) In the case of witnesses of the class of cultivators, labourers, and menials, 
six annas a day; 

{!>) in the case of witnesses of a bettor class, such as zamindars, traders, pleaders, 
and persons of corresponding rank, from eight annas to two rupees a day, 
os thepoiu-t may direct; and 

(c) iti the ci*e of witnesses of superior rank, including officers of Covemraent 
in receipt of a salary of not less than Rs.200 a month, from throe to five 
* rapeos a day. 

(2) If a witness deigand any sum in excess of what has been paid to him, such 
nm shall be allowed if he .satisfy the court that he has actually and necessarily incurred 
he additional expense. 

Ilhi.stbatios. 

A ])ost office employe summoned to give evidence is entitled to demand from Ihe 
larty, on whose. licliaiC or at whoso instance he ia summoned, tlie travelling and other 
txponses allowed to witnesses of the class or rank to which he belongs, and in addition 
ho sum for which ho is liable as payment to the substitute officiating during his absence 
rom duty. The sum so jiayable in respect of the substitute will bo certified by tlu! 
ifficial superior of the witness on a slip, which the witne,s8 will present to the court from 
vhich the summons issued. 

(3) If a witness be detained for a longer period than #00 day the ex))eiiscs of 
lis detention Shall bo allowed at such rate, not usually exceeding that payable under 
lause (1) of this rule, os may seem to the court to bo roasonable and proper. 

Provided that the court may, for reasons statc<l in writing, allow (‘Xi«Mises on a 
ligher .scale than that hereinbefore prescribed. 

• 

Order XIX. 

4. Affidavits shall be entitled In the court of at (naming Uil 

uoh court). If the affidavit be in support of, or in opposition to, an application respoct- 
ng any cose in the court, it shall also bo entitled in such case. If there be no suili care 
t shall be entitled In the matter of the -petUion of. 

6. Affidavits shall be divided into paragraphs, and every paragraph shall bo («] 
lumbered oousecutively and, as nearly as may 1^, shall be confined to a distinct portion 
>f the subject. 

6. Everj person making any affidavit shall be described therein in such manner [nl 
w shall serve to identify him clearly; and where necessary for this purpose, it shall 
lontain the full name, the name of his father, of bis caste or religious persuasion, his 

•ank or degree in life, his profession, calling, occupation or trade, and the true place of 
lis residence. 

7. Unless it be otherwise provided, an affidavit may he made by any person having I«< 
loggiizance of the facts depos^ to. Two or more persons may join in an affidavit; 

weffi ahatt depose separately to those foots which are within his own knowledge, and such 
Acts ghaB 1>e stated in separate paragraphs, 

i'.' ’ A TXrhan dnataranf in anv affidavit, sncaks to anv fact within his own [St 
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knowledge, he must do so direotly and positively, using the words “ I affirm ” or “ I 
make oath and say.” 

[$j] 9. Except in interlocutory proceedings, affiduvite shall strictly ho confined to such 

facta as the declarant is able of bis own knowledge to prove. In interlocutory proceed¬ 
ings, when the particular fact is not within the declarant’s own knowledge, but is stated 
from information obtained from others, the declarant shall use the expression “ I am 
informed,” and, if such be the case, “ and verily believe it to be true,” and shall state 
the name and address of, and sufficiently describe for the purposes of identification, the 
jierson or persons from whom ho received such information. When the application or 
the opposition thereto rests on facts disclosed in documents or copies of documents 
produced from any court of justice or other source, the declarant shall state what is the 
source from which they were produced, and his information and belief as to the truth 
of the facta disclosed in such documents. 

[87] 10. When any place is referred to in an affidavit, it shall be correctly described. 

When in an affidavit any jjersou is referred to, such person, the correct name and address 
of such person, and such further description as may be sufficient for the purpose of the 
identification of .such person, shall be given ui the afThlavit. 

[681 11. Every jrerson making an affidavit for use in a civil court shall, if not personally 

known to the person before whom the affidavit is matie, bo identified tO that person by 
some one known to him, and the jicrson before w'hom the affidavit ts made shall slate 
at the foot of the affidavit the name, address, and description of him by yhoni the 
identification was made as well as the time and place of such identification. 

|es| 12. No verification of a petition and no affidavit purporting fo have been made 

by a 2 xii'(lah-n,ajihm woman who hits not appcsircd unveiled before the jjerson before 
whom the verification or affidavit Wiis made, shall ho used unless she has been identified 
in manner ahoady specified and unless such petition or affidavit be aocompaniod by an 
affidavit of idontiiloation of such woman miulc at the time by the jjcrson who identified 
her. 

[70) 13, The person before whom any affidavit is about to bo made shall, before the 
same is made, ask the person proposing to make such affidavit if he has road the affidavit 
and understands the contents thereof, and if the person proposing to make such affidavit 
state that he has not road the affidavit or appears not to imdorsiand the contents thereof, 
or apjjoars to be illitorato, the jTergon before whom the affidavit is about to be made shall 
read and exidain, or cause some other competent person to read .and explain in his 
presence, the affidavit fo the person proposing to make the same, and when the person 
before whom tbe affidavit is about to bo made is thus satisfied that the person proposing 
to make such affidavit understands the contents thereof, the affidavit may bo made. 

(71] , 14. The person before whom an affidavit is made, shall certify at the foot of the 
affidavit tbe fact of the making of the affidavit before him and the time and place when 
and where it was made, and shall for the purpose of identification mark and initial any 
exhibits referred to m the affidavit. 

[7!j IB. If it be found necessary to correct luiy clerical error in any affidavit, such 

correction may be made in the presence of the person before whom the affidavit is about 
to be ma<le, and before, but not after, the affidavit is made. Every correction so made 
shall be initialled by the person before whom the affidavit is made, and shall be made 
in such manner as not to render it impossible or difficult to read the original word or 
words, figure or figures, in respect of which the correction may have been made. 

Order XX. 

(’7(1)] 21. (U Every decree and order as defined in section 2, other than ^decree or .order 

of a court of small causes or of a court in the exorcise of the jurisdiction of a court of 
small causes, shall be drawn up in the court vernacular. As soon as such decree or 
order has been drawn up, and before it is signed, the Munsarim shall cause a notice to be 
posted on the notice board stating that the decree or order has been drawn up, and 
that any party or the pleader of any party may, within six working days from the date 

' of such notioe, peruse the draft decree or order and may sign it, or may file with the', 
Munsarim an objection to it on the ground that there is in the judgment a verbal error 
or some acoidental defect not affecting a material part of the ca8e^,or that such deonrt 
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or order is at variance with tiio judgment or contains some clerical or arithmetical 
error. Such objection shall slate clearly what L*» the error, defect, or variance alleged, 
and shall be signed and dated by the person making it. 

(2) If any such objection be filed on or before the date specified in the notice, [77(2)] 
the Munsarim shall enter the case in tho earliest weekly list practicable, and shall, 

on the date fixe<f, put up the objection together with the record before tho Judge who 
pronounced the judgment, or, if such Judge has ccasciI to bo the Judge of the court, 
before tho Judge then presiding. • 

(3) If no objection has been filed on or before the date specified in the notice, C77(:i)] 
or if an objection has been filed and ^sallowed, tho Munsarim shall date the decree as 

of tho day on which tho judgment wtis pronounced and ehalPlay it before the Judge 
for signal.ure in accordance with the provisions of rules 7 and 8. 

(4) If an objection has beou duly filed and has been allowed, the correction [77(4)1 
or alteration directed by the Judge shall be mode. Every such correction or alteration 

in the judgment shall bn made by the Judge in liis own kandwTiting. A decree 
amonded in acci>rdancc with the correction or alteration direeted by the Judge shall be 
drawn up, and the Munsarim shall date the decree as of the day on which tho judg¬ 
ment was pronounced and shall lay it before the Judge for signatun‘ in accordance 
with lhcf)rovisionK of rules 7 and 8. 

(5) When the Judge signs the decree he shall make an autograpli note stating [77(r>)j 
the date cfh which t he decree was signed. 


Order XXL 

104. When the certiticatc prcscrilaxl by Boetion 41 is received by the court which 183 , para, s,] 
sent tho decree for execution, it shall cause the necessary details as to the n^sull of 
execution to be entered in its register of civil suits before the papers are tranpinittcd 

to the record room. 

105. Every attachment of moveable property imder rule 43, of Negotiable Inst ni- 
ments under rule 51, and of immoveable property under rule 54, shall be made through 
a Civil Court Amin, or baililT, unless special reasons render it necessary that any other 
agency should be cuiployed ; in which ease tlioBO reasons .shall he stated in the hand¬ 
writing of tho presiding Judge himself in the order for attachment. 

106. Wlion the property which it is sought to bring to sale is immoveable property [93, parn. i.l 
within the detiifitioii of the sanie contained in the law for tho time being in force relating 

to the registration of documouts, and the deerco is not fleut to tho Collector for exec.tition 
under section 68, tho court, before ordering a sale sliall call upon the Sub-Hcgistrav within 
whose sub-district such property is situate to searcli his rogisiers aiKl report as to what 
incumbraneoB, if any, it appears from tho registtws to l)e liable. 

*107. Where an application is made for tho twile of land or ol any interest in laud, 
the court shall before ordering sale thereof, call upon the parties to state whether such 
land is or is not aneostral land within the mojiuingof Notification No. 1887/1—238-10, 
dated 7th October, 1911, of the TjOCaI Government, and f^liall fix a date for determining 
tho said question. 

On the day so fixed, or on any date to which the enquiry may have been adjourned, 
the court may take such evidence, by affidavit or otherwise, as it may deem necessary; 
and may also call for a report from the Collector of tho district as to whether such land 
or any portion thereuf is ancestral land. 

After considering the evidence and the report, if any, the court shall determine 
whether such lUnd, or any, and what part of it, is ancestral land. 

,The result of the enquiry shall be noted in an order made for the purpose by the 
presiding Judge in his own handwriting. 

108. When the property which it is sought to bring to sale is revenue paying or [9«, para *.] 
revenue free land or any interest in such land, and the decree is not sent to the Collector 
for execution under section 68, the Court, before ordering a sale, shall also call upon the 
Collector in whose district such property is situate to report whether the property is 
subject to any (and, if so, to what) outstandir^ claims on the part of Government, 

• this rule will not come into foroattU the 1st January, 
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[M, ptfL 1.1 106. TliO reports of the Sub-Registrar and Collector shall be open to the inspoolion 

of the parties or their pleaders, free of charge, between the time of the receipt by the 
court and the declaration of the result of the enquiry. 

No fees are jjayable in respect of search and report by tlie Sub-Registrar and 
Collector. 

I«4.psrs.».] IIQ. The. result of the enquiry under rule 66 shall bo noted in dh order made for 
the imriKJSO by the presiding .ludge in his own handwriting. The court may in its 
rlisci-otion adjourn the inquiry, provided that the reaftms for the adjournment are stated 
in writing, and that no more adjoujnmonts are made than are necessary for the purposes 
of the inquiry. , 

l»«l 111. If after proflamation of the intended sale luw) been made any matter is 

brought to th<i notice of the court which it considers material for purchasers to know 
the court shall cau.se the same to be notified to intending purchasers when the property 
i.s put uj) for sale. 

!>’] 112. The costs of the proceedings under rules 66, 106 and 108 shall be paid in the 

fir,St instance In the decree-holder; but they shall l)p charged as j)art of the costs of the 
execution, unles.s the court, for renaons to be specified in writing, shall consider that 
they shall either wholly or in part be omitted therefrom. 

(loiil 113. When [icrmission has been given to a decree-holder to hiS for prt^ierfy. the 

court ordering the sale shall inform the offiixir appouited to conduct the sale whether '' 
th(!re are any persons, in addition to the decree-holder, entitled to share its the sale 
])roeeeds. 

[not Whenevor any civil court has sold, in execution of a decree or other order, 

any house or other building situated within the limits of a Military Cantonment or station, 
it shall, as soon ,as the sale has bwn confirmed, forward to the Commanding Officer’of 
such l■.■^ntonlnc>nt or station for his infomuation and for record in the Brig.ade or other 
proper office, a written nol.hs- that such sale has taken pliu-e,; .and such notice shall 
contain full partieulap’s of the pi'o|)erty sold jitid of the n.ame and address of the piir- 
' eha.s(u’. 

IiioA] 115. Whenever guns or ot.lier arms in resms-f of wliieli Ih'cnees lyivpp to be taken 

by jmrehasors under the Indian Arms Act (Act No. XI of 1878) are sold by public auction 
in exeontion of decrees by order of a civil court, the ooui t directmg tlie sale shall give 
dun notice U) the Magistrate of the district of the names aud addresses of tlie pureliasers, 
and of tlie tinu! and place of the intended delivery to. the purchawirs of such arms, so 
tliat proper steps may lie take.n by the police to enforce the requiromeats of tlie Indian 
Arms Act. ■ 

116. Wlicn an application is made for the attaeliment of live-stock-or other 
inoveaiile preqiertv, the decree-holder shall pay into court in eaali such sum as will cover 
the costs of the mainlenanco ivnd custody of tho property for fifteen days. If within 
three clear divys before the expiry of any such period of fifteen days the amount of such 
(ost^i for sueli furtlie.r iioriod as the lauirt may direct be not paid into court, the court, 
on receiving a report tlicreof irom the proiier officer, may is.sue an order for the with-, 
drawal of the att.aeliment and direct liy whom the costs of the attachment are to be 
paid. 

lAnitiMIx A 117. r/ivo-stock which has boon attached in execution of a tloeree .shall ordinarily 
he left iit tho plixee where the attachment is mode either in custody of the judgment-, 
debtor on his furnishing security, or iu that of some land holder or other respectable ’ 
person willing to undertake tho responsibility of its custody and to produce it when 
required by the court. 

[Apptnillii A 118. If the custody of live-stock cannot be provided for in the m*imer described 
in the last preceding rule, the animals attached shall be removed to the nearest pound 
established under the Cattle Trespass Act, 1871, and committed to the custody of the 
poimd-keeper, who shall enter in a register :■— 

(n.) the number and description of the animals; 

{li) the day and horn- on and at which they were committed to his custody; 

(r) the name of the attaching officer or his subordinate by whom they were com- ' 
mitted to his cu-stody ; and shall give such attaching officer or subordinal*! 

, a copy of i.he entrj'. j 

[ApptnPIxA 119. For evety animal committed to tlie custody of tho poiud-keeper aaaffltii;!’ 
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» 

saM, a ahargo ahall bo levied aa rent for the nse of the pound for eaoh fifteen or part of 
fifteen days during which such custody continues, according to the scale proscribed under 
section 12 of Act No. .1 of 1871. 

j^d the sums so levied shtvH be sent to the Trcasur;, for credit to the Municipal or 
District Board, ^as the case may bo, under whoso jurisdiction the pound is. All such 
sums shall be applierl in the same manner as fines levied under section 12 of the said 
Cattle Trespass Act. 

120. Tho pomid-kecjier sh®l take charge of. feed and water, animals attached (Apptndlx A 
and committed as aforesaid until they are withdrawn Irom his custody as hereinafter Cd 
provided and he shall bo entitled to W) paid for their maintenance at such rates as may 

be, from time to time, pniscribcd under proper authority. Su8h rates shall, for animals 
Bjiecified in the section mentioned in the last preceding rule, not exceed the rates for the 
tune being fixed under sect ion .'i of the same Act. In any case, for special reasons to be 
recorded in writing, the, court may rcijuiro iKiymeut to be made for raaintonaiico at 
higher rates than those, prescribed. 

121. The charges herein authorised for the niamtenaucc of live-stock shall be [Appendix A 
paid to tho pound-keeper by tho attaching officer for the first fifteen days at the time the W1 
animals are coiiynittfki to his custody, and herealicr for such further period as the 

court m#y diroct,*at the comuiouccmcnt of such jjeriod. Payments for such maintenance 
so made in excess of the sum due for the number of days duruig which tho animals may 
ho ui thl^ust.ody of the {Kmnd-kceper shall bo refunded by him to tho attaching ofiieor. 

122. Animals attached and committed as aforesaid shall not be released from lAppendlx A 
custixly by tho pound-keeper except on the written order of tho court, or of the attaching 

officer, or of the officer appouited to conduct the sale; tho person receiving the animals, 
on their being so released, shall sign a receipt for them ui the register mentioned in 
rule 118. 

123. For the safe custody of moveable proi)crt_y other than live-stock while mider [Appandix A 
attachment, tho attaching officer shall, subject to approval by the court, make such (D1 
arrangements as may bo most convenient and economical. 

. 424.' With tho permission of the court the attaching ofiieor may ])lacc one or more [Appandix A 
. ySrson.s in special charge of such property. (1)1 

125. The fee for the services of each such person shall bo payable in the manner [Appandix A 
[woscribed in rule 116. It shall not be less than two annas, and shall ordinarily nbt he (i)l 
more than three and a half ivnnas per diem. Tlio court may at its discretion allow a 

higher fee; tmt if it do so, it shall state in writing its reasons for allowing an exceptional 
rate. 

126. When the services of such person are no longer required the attaching ofiicer {Appandix A 
shall give him a oortilioate on a counterfoil form of (he number of days he bos served (t)l 
and of the amount due to him ; and on tho presontation of such certificate to the court 

which'ordered the attaehment, the amount shall be paid to him in the presence of the 
presiding Judge. 

Provided that, whore the amount does not exceed lls.5, it may be paid to the Hahiia 
by money order on requisition by the Amin, and the presentation of the certificate may 
bo dispensed with. 

127. When in consequenoo of an order of attachment being withdrawn or for soipe [Appandix A 
other reason, the person has not been employed or has remained in charge of the pro- 

perty for a shorter time than that for which payment has been mode in respect of his 
services, the fee [laid shall bo refunded in whole or in part, as the case may bo. 

128> Fees paid into court under tho foregoing rules shall be entered in the Kegister [Appendix A 
of Petty Bedfeipta ami Repayments. (l)] 

129. When any sum levied under rule 119 is remitted to the treasury, it shall be [Appendix A 
aocompanied by an order in triplicate (in the form given as form 9 of the Municipal 
Account Code), of which one part -will be forwarded by the Treasury Officials to the 
District or Municipal Board, as the case may he. A note that the same has been paid 
into the Treasury as rent for the use of the pound, will be recorded on the extract from . 
the pass book. 

180. The cost of preparing attached property for sale, or of conveying it to the [Appmdix A 
place whole it is kepji or sold, shall be payable by the decree-holder to the attaching 
office. In the eVhnt of the decTec-holder failing to provide tho necessary funds, the 
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iitiacLirig (tfficor wfiuji rujjoj't his defauH io the (jourt, and the court iiiay tliorcupon issui' 
uu order for tliu witiidraw.-d of <-he atiacJinient and direct by whom the costs of the 
attachment are to be ])aid. 


On/vrXXVIl, 

inj 9. [ii every <‘asc in which tlie (foverimiout PicNwIer appears for tiie tloveriuiieut 

as a party on its own accuimt, or for the (lOvennucilL uh undertaking, under the pro¬ 
visions of rule 8(1), the defeuec ol issuit against an ohieer of the Government, he shall, 
in lieu of a vakaiatiiaina, file a memorandum on jiristam2)ed 2)apor signed by him and 
statijig on whoH(! behalf he apj^oars. Sueh memorandum ahull be, as nearly as may be, 
in the terms of the following form: 


'PiTLK oi-’ THE Suit, e'ix'. 

I, A. B., (hjvernincnt Ideadcr, uj»|K.‘ar on behalf of tlie tSecretary of Slate for India 
in Council {or the Government of thoUiiiUnJ T*roviiices. oi ;us the case ma\' be) J\esjx)ndcnt 
((»;■ &c.), in the suit: • 

or. on behalf of llte Government [which,uiidei (Jriier 27, rule 8 (f) of Act No. \ of 
1908, lias undertaken the. defence of tlie suitj, itnjjKindent (or, &e.), in tlie suit. 

Order XLILL 

G3»l 3. In every appeal under rule J, in every nu-sceihineous c:i.se, <uid in (virn rsnil 

di'^nnisml for (Iffunit. a formal onler shall be dj'auji iij) stating eh-arly the detormm<ilion 
of the a))])oal or case, the costs incurred, and the parties, ii an}, by whom such costs 
arc to be paid. 


FORMS. 


APPKKDJX H. 


Mo, 20, 


ABPLlCAI’lUiN Fi)\i mVF OF aUAlMOXH Te> A J’ABTV on ^\UTNKfc;8. 


No. or Suit. 

‘XanKi'i of 'parlicx 
■* lit the Court of ill!'. 

Date fixed for Kmrin^ 

.FormHo. 4.1 , , 


Jiumemiil ; ’ 

S umber (il lull adilJ’OKH' , 

witne8.‘»ej» rdearh iUiitor 

to Im' jicrson .mrni»a1ion.; 

Mimmoned. tu be ■ ; 

Bunimoned. i 


Jb^tuiuv ut rcsiiiciitx 
iroin t^urt. 


Uftii. j Boad. 


. ifterson 1 


? Tra\elilnK , 
’ expenifea. > 


Diet 

exjxu!ie», 


cxi)on 
diet 1 


1 
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APPENDIX E. 


No. 43, 


J'lie scuurity <u bo I'unushcci luulor sootiou 55 (4) slmlJ be, as nearly as may Ik^, by 
a bond in the following form 

In the Court of ut 

, Suit No. of 19 

a^iuiit 

A. B, of •. Plaintilf, 

C. D. of • DefoncJ^int. 

WiiERiiAS in execution of the dcci*oe in the suit uforeisuid, the said C. D. lias been 
ajTOHted under a warrant and brought before tiic court of ; 

and whereas the said C. D. has applied for his discharge on the 
ground that ho undertakas within one month to apply under seetion 5 of Act No. Ill of 
ltK)7, to be declared an insolvent, and the said eouit has ordered that the said C. 1). shaU 
be j’cleased from custody if the said 0. D. furnish gooil and suttieient sceurity in tho 

sum of Rh. ^ that he will ii]jj)eav when called upon, and that he will within 

one month from this date apjdy under He(‘tioii 5 of Act No. Ill of 1907, to be declared 
an insolvent; Thoredoro T, E. E., inhabitant of 

*• , )iav<5 voluntarily become soeurity, and do hereby bind inysolf, niy heirs an<l 
executors to ^ as Judge of the said court and his successors 

in ottiec that- tlie said C. D. will appear at any time when called ujion by tiie said court, 
and will apply in the iiiamier and within the lime hereinbefore set forth, and in default 
of hucli appearance or of such application, I hind myself, my heirs and executors, to 
pay to the said court, on its order, the sum of its. 

Witness inv hand at tliis day of 19 . 

(Hd.) E. E. 

Witnesses; Hurtty, 


full 


APPENDIX E. 

No. 11. 

'I’he security to be furuishod under ()rd<5r XXXVJIf, rule 9, shall be, as nearly as fnoj 
may be, b} a bond in the foUowmg form:— 

In 1 ho Court of at 

Suit No 


Amount of suit, Rupees 

WjiKitJiAS in the suit above Hjieciiied the plaintlif aforesaid, has applied 

to tho said court that the said defendant, , may bo called on to furnish sufficient 

security to fulfil any decree that ma 3 '^ be p!i.KHed against him in the said suit, or that on 
his failure so to do, certain property of tho said defendant, , may bo attached ; 

And whereas, on the failure of tho said defendant, , to funiish such 

sceurity, or, show' cause why it should not be furnished, tho property aforesaid of tho 
said defendant, , has been attached by order of the said court: 

Therefore I ,. inhabitant of , have voluntarily become 

security and hereby bind myself, my heirs and executors, to os Judge 

of the said court, and his successors in office, that the said defendant, , shall 

produce and jjlaoe at tho disposal of tho said court, when required, tho proiX3rty heroin* 
below specified, namely (here give deBcription of ’property or refer to an annexed ecJtedtde), 
or the value of tlie same, or such portion there^ as may be sufficient to fulfil such decree 
and shall when required pay the costs of the attachment, and in default of his so doing 
i bind myself, my heirs and executors, to pay to as Judge of the said epurt 

and his suecessej^s in office on its order, such sum to tlie extent of rupees (here enter 


of 19 . 

... PlaiiiUlT, 

... Defendant. 
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a mtfficieni mm U> cover the mwmni of miii wiUt costs and ilte costs oftlie atiachfnenl) iw the 
suid court may adjudges uguiiist the Ka.id defciidtuit. 

Witness my- hand at this day of 19 . 

(Signed) 

WitncKscK: Surety. 

t 

N»i. 12. 

[i»i] 'I'lic Bcuunty to be iuniihliixl uiidur Order XXXXJf, rule 2 (2), shall be, as fur as 

may be, by a bund in 1 ho folhuviiijr Ita-m- 

Jji the Court of t at * 

Suit. .Vo. uf 1!) . 

... I'laintill, 

... Defendant. 


WuBnh\.B, in tliu suit above sjK-eilied, histiliital by tlio said plahiliil, , 

to restrain the .said defendant, . from (/arc stale the breach ufeoninui or other 

injury), the .suiil court has. on Die a]>plieatiou of Uh; said plahitiif, , granted 

an hijunction to restrain the said defendant from the repetition (or ihchonlimui/yce) of 
the said breach of contract (or mnmgful wt rviiiphmial of), and required security from t ho 
said defendant against such rejsstitiou (or coiitiiiiiuiict ); 

Therefore 1, , inhahiUuit of , have voluntarily bceomo secujit.y 

and'do hereby bind myself, my hoirs and oxeeutons, to * as Judge of the saiil 
court and his Huceessors in olliee. that Iho said defendant, , shall abstain from 

the repetition {or ronlwmncc) of the breach of contract aforesaid (or wromjfvl act, or 
from the coiiiimllnl 0/07111 breach of contract or hejnry of u hb: kmd, uiismy ml of the some 
contract, or rdalitiy Ui the same properly or riyhl), and in default of his so abstauiing, 1 
bind myself, my heirs and executors to paiy into courl, on the order of the court, such 
sum to the extent of rupee,s , :is the court shall adjudge against the said 

defendant. 

Witness my liand at lliis day of 19 . s 


Witnesses: 


(.Signed) 

Surety. 


.'VW’KNDIX if. 

No. -1. 

diotict to show caaac. {Ocue/'ul Fur/7t.) 

IN THF. CCUJl’J’ OF 

AT DJSTRItn.' 

(iviL Suit No. ok 1!) 

Misecllaiuotts Ho, o/lU 

lesident of 

versus 

resident of 
To 

WiiiiKKAS the above-named ligs made' 

application to this eoimt that ; you are her^y'warned 

to appear in this court in ijerson or by a pleader duly instructed on the daj 

of 10 , at o’clock in the forenoon, to show cause againaf the 

application, failing wherein, the said application will be heard and determined ex parte, 
and it will be presumed that you consent to be appointed guardian for the suit 

Given under inv hand and the seal of the eormt, this day of 

10 . 

Jadge. 
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No. 11. 

^ Notice to minor defi-ndanl and niiardian. 

IN THE fiOURT OF AT DISTRICT 

Suit No. * oif 19 . 

• rosidoiit of 

• , plaintiff, 

vprfiiiJi 

resident of 

defendant. 

Minor, defendant, 

Natural Guardian. 

Wtikkk\.s an appIi(uitiou haa been pi'osontod on the part of tho ])Iaintifi in tlie 
aiiovo^suit for^o appointment of a guardian for the suit to the niitior defendant, yon, 
the said minor, and you (1) , an? hereby required to taki? notice that 

unleHH.^ithiu days from the service upon you of this noticj*. an application 

is mad© to tliis court for the appointment of you (1) or some friend 

of you, the minor, to act a'S guardian for the .suit, the court will proceed to appoint you 
or '^oinc other person to ac.t as guanlimi to the minor for the purposes of the said suit. 

Given under niv hand and the seal of the court, this day of 

10 . 

Jndqp. 


APPENDIX H. 

No. 16. 

'Phe security to he furnished under Onlcr XXV, rule i . sliali }>e, .‘us nearly as may be, 
by })ond in the following form : — 

In the Court of at 

Suit No. of 19 . 

... PlaiiitifiF, 

... Defendant. 

• 

• Whereas a suit has been instituted in the said court by the said jdauitiff 
to recover from the said defendant the sum of rupees and the 

said plaintiff is residing out of British India (or is a woman) and does not 

possess any sufficient immoveable property within British India independent of the 
property in the suit: 

Therefore, I, inhabitant of , have voluntarily become security, and do 

hereby bind myself, ray hems ajid executors, to as Judge of the said court 

and to his sucoessors in office that the said plaintiff , his heirs and executors, 

shall, whenever called on by the said court, pay all costs that may have been or may be 
incurred by the said defendant, , in the said suit, and in default of su<!h pay¬ 

ment I bina myself, my heirs and executors, to pay all such costs to the said court on 
its order. 

Witness my hand at this day of 19 . 

(Signed) 
Huretij- 


liu] 


Witnesses: 
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PUNJAB. 

Annblmknts, Altebatjons anb Abbtoons to the Bules in the Birst 
S nnEBUEU OE the CiOBR MABE BY THE HiOH (!oUKT, I’UNJAB. 

The Punjab Government’s Orders, etc. 

« 

« « 

Under the (’ode of Civil Procedure corrected up to Dccenilior. 1914. 

Year and page of 

.Subject. Nnmlier and dnlc^ tin' Punjab Gazette. 

Rules under (Section 128 (b) of the Code No. 5 G. 

(Act V of 1908) for the in.Tintciianep« and Date, 1. 1. 09. 1909, Part 111, p. 1. 

custody of live stock, etc. No. 2212 G. 

Date, 12. .9. f». 1909, Part 111, p. 

671. 

Extension of the Code (Act V of 1908) to No. 1 A. 
tlio Schedided distrieds in the Punjab. Date, 1. ]. 09, 1909, Part }, p. 12. 

\ 

Oancolling 11 fonner Notificatioibs under No. IB. 
the Codes of 1877 and 1882. Date, 1. 1. 09. Ditto. 

Ajfpointmentwith reference to (Seetioii2 (7) No. 1 C. Ditlo. 

of the Code (Act V of 1908). Dale, 1. 1. Oil. 

Rules under Section 70 (1) (e.) of the Code No. 1 D. 

(Act V of J908) as to ajtjTeals from Date, 1.1.09. Ditto. ■ 

cortHln orders. 

Sanctioning exercise of jwwcrs under No. 1E. 

Section 93 of the Code (Act V of 1901). Date, 1, 1. 09. 1909, Part I, p. 13. 

Exempting personal appearance in Court No. 1 F. 
under Seotion 133 of the Code (Act V Date,, 1.1. 09. Ditto, 

of 1901). 

Empowering District Judges to appoint No. 1 G. • 

(lommissiouors to take afiidavits, fuWc Date, ]. 1.09, Djtio. 

(Section 139 (<■) of the Code (Act V of 
1908). 

Under 0. XXVn,* r. 2, authorising {lersoiiH No. 1 H. 
to act for Government, Date, 1.1. 09. Ditto. 

• In the Gazette it is f). XXVI, which is apparently arong, • 
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CHIEF COURT, PUNJAB. 

THE PUNJAB GAZETTE, 

. 1909, Part III, p. 2. 

Holifiratism No. 6 0, dated I. I. 09. 

« 

In aooordiinoo with tho provisions of Section of Act X, 1897, the General Clauses 
Act, the following draft rules madcjinder section 122 of the Code of Civil Procedure, 
1908, by the Hon’hle the Chief Court of the Punjab to regulistc its own procedure and 
the procedure of the civil courts subject to its superintendence, arc published for the 
information of persons likely to he aflented thereby. Notice is hereby given that the 
draft rules will bo takoTi into consideration by the Hon’ble Judges of the Chief Court on 
or after tlie. 31st day of January, 1909. Any objections or suggestions which may be 
made to the draft rules should reach the Eegistrar of the Chief Court by that date. 

After rule 7 of Order II, insert: — 

“8. (I) Where an objection, duly taken, htis Iwen allowed by the Court, the plaintiff 
. Aiall be permitted to select the eauso of action with which he will proceed 
and shall, within a time to bo fixed by the Court, amend the plaint 
-• by .strikhig out the remaining causes of action. 

(2) Wlicn the plaintiff has selected the cause of action with which he will pro¬ 
ceed, the Court shall pass an order giving him time within which to submit 
amended plaint for tho remaining causes of action and for making up 
the Court-fees that may be necessary. Should the plaintiff not comply 
witli the Court'iS order, the Court shall proceed as provided in rule 18 
of Order VI and as m<jnired by the provi.sion3 of the Court-fees Act.” 

I’o rule 10 of Order V, the following pimviso should be added ;— 

“ Provided that in any case if the plaintiff so wishes, the Court may atlempf 
to serve the summons in the first in.stanccH by I'egisterod post instead of 
ill the mode of .service laid down in this rule; and provided always that 
should the defendant not appear in answer to tho summons so issued, 
tho Court shall have service offcclcd in accordance with Ihe provisions of 
this Order.” 

fn 1 he second paragraph of rule 2 of Order VII, after the words “and the defendant” 
insert “ or for moveables in the possession of the defondant, or for debts of which tho 
value ho cannot, after the exercise of I'casonahle diligenec,oalimate”; after tho words 
“ the amount ” insert “ or value.” 

Order IX, rule 9 (1) :--To rule 9 (1) the following proviso should he added: — 

“•Provided thatitho plaintiff should not be precluded from bringing another suit for 
redemption of a mortgage, althougli a former suit may have been dismissed for default.” 

Order XXI, rule 29 After rule 29 of Order XXI the following rule should be 
inserted: 

“ 29A. Wlicn a suit under rule 63 of this Order is pending, the Court in which sncli 
suit is filed may, if it. considers tiiat execution of tho former decree slionid ho stayed, 
intimate tho fact to (he ox-oenting court, which shall tlioroupon stay execution imtil 
the suit is deoidod.” 

In Order XXI, rule 75, after tho word “stored ” sliall be added tho words “or can 
he lold to greater .idi antage in an unripe state, such as green wheat or gram.” 

Order XXX, rule 1.—To mie T of Order XXX tho following explanation shall be 
added:— 

Explanation.-- " This rule applies to a joint Hindu family tradmg p-artuership.” 

Order XXXII, rule I.--T 0 rule 1 tho following paragraph shall be added:-- 

“ Suoli j)er.son may be ordered to paj* any coals in the suit as if lie were tho 
plaintiff.” 


• Anionderl nnU condrinBil by NotlOcalkia No. 22t2 O, liiiteil 12. .' 1 . 09. 
* * In the (jaKctte it {h 63. That In annarent.lv wront?. 
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l8t Schedule, Order V, rule 18, form 11.—For the 3rd and «h parts o{ (8) in 
the form read:— 

(3) The said and his house in which he ordinarily resides being 

peraotiRllv konwn to me 

poltttod out to me by i i e ■t/\ 

I went to said house in and there on the day of 19 . 

at o’clock in the ,Y,”uoon, I did not find the said 


I cnqnirod from ||”j 

I was (old that 
back till 


|noighhojirs. 
, had gone to 


and would not be 


(Signature of process-server.) 

By order, &c., 

A. L. Danson, 
Ueqinlrar, 


THE PUM.TAB GAZETTE, 


1S09. 1’abt Iff, j'. 571. 

Notification No. 2212 G, dated 12. 5. 09» 

The draft rules niude under section 122 of the Code of (Svil Procedure, 1908, and 
published with this Court’s notification No. 6 G, dated the’lst of January, 1909, have, 
subject to the under-mentioned amendment, been confirmed by the Local Government, 
and are published for general information:— 


Amenumbut. 


Tn notification No. 6 G, dated the Ist of .January, 1909, for “ In Order XX, rule 76 (2), 
etc.,” re.‘id “ Tn Order XX1, rule 75. ete.” 


By oixler, &c., — 

A. L. Hanson. ' 
Registrar. 



APPENDIX G. 


JUIRMA. 

Annulments, At,tekationh and Auditions to i'he JiuLKs in the First 
SCUEUUI.U 0|f THE (!odK MADE UY THE Hldll OoUHT, ISURJU. 

Burma Government Notification, etc., 

• UndeT*the Code of Civil Procedure corrected up to Bocember, 1914. 


Subject. 

Cancellation of notification issued under 
the old Code. 

Under Section 2 (7) of the Code (Act V of 
1908). appointment of Officers to perform 
functions imposed on the Oovornment 
pleader under 0. XXXIIl, rr. 0 and 9 of 
the said Code. 

Under Section (1) of the said fiode for 
the detention of persons ordered to be 
detained by Court. 


Under Section 55 (2) of the .said CimIo 
directing notice to be given before aiTost 
of certain employees. 


Under Section 57 of the said Code fixing 
scale of subsistence allowance. 

Under Section 01 of the said Code declaring 
partial exemption of certain agricultural 
produce from attachment or sale in 
execution^ 

Under Section 9.3 of the said Code appoint¬ 
ing Qoyernment Advocate to exercise 
Advocate General’s powers under 

' Section 91 and 92 of the said Code. 

Exemption from personal appearance in 
Court under Section 133. (1) of the said 
Code. •, 


Numlior am! 

No. 31. 

Date, 23. 2. 1910. 

Year ami page of 
JUirnia (iiizette, Purl \ 

1910, p. 16:!. 

No. 32. 

Date, 23. 2. 1910. 

Ditto. 

No. 33. 

Date, 23. 2. 1910. 
No. 43. 

Date, 0. 3. 1912. 

Ditto. 

1912, p. 155. 

No. 00. 

Date, 20. 4. 1910. 
;No. 14. 

[Date, 17. 1.1912. 
INo. 94. 

[Date, 12. 0. 191.3. 

1910, p. :!47. 

1912, p. 24. 

1913, p. 3.57. 

No. 35. 

Date, 23. 2.1910. 

1910, p. 100. 

No. 110. 

Date, 4. 8.1913. 

1913, p. 486. 

No. 30. 

Date, 23. 2. 1910. 

1910, p. 166. 

No. 37. 

Date, 23. 2.1910.' 

■ 1910, p. 100. 
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Yeat and page of 

Bnbjent, Number and date. Barma Gazette, Fart I. 

Under Section 137 (2) of the said Code fNo. 38. 
declaring what the language of certain iDate, 23. 2. 1910. Ditto, 

Courts shall be. jNo. 128. 

(Date, 16. 8.1910. 1910, p. 764. 


Under Section 138 (1) of the said Code 
directing in what cases evidence shall 
be taken down with the .Tudge’f own 
hand m the English language. 

• 

With referent’C to Section 139 (c) of the 
said Code empowering District- Courts 
to appoint Coininissioners to take 
affidavits. 


No. 39. 

Date, 23. e. 1910. 


No. -10. 

D.-ite, 23. 2. 1910. 


1910, p. 166. 


1910, p. 166. 


Directions under 0. XXI, r. 48 (1) of the No. 77. 
said Code as to .service of notices of order Date, 10. 6.11. 1911, p 394. 

attaching the salary or allow.anccK of * , 

certain oOicers. 


Rules under 0. XXVI, r. 9 (prov.) of the No. 38. 

.said Code as to the person.s to whom Date, 17. 3, IfiTll. 1913,]). 148. 
commissions shall be issued. 


Withreferciicef,o t). XXVIT.rr. 1 .andt.of No. 41. 
the said Code appoint ing the. Government Date, 23. 2. 1910. 1910, p. 160. 

.Advocate to ho the recognized agent of 
the Oovernmenf. for certain purposes. 


THU HURMA GAZETTR, 

March 19th, 1910, Paiit IV, r. 291. 

The 15th, March, 1010. 

No. 3 (General).—Under the powers eonferrc<l hy section 122 cit the Code of Civil 
I’is.eedure, 1908, and with tlio previous sanction of the Local Government, the fihief 
Court of 1 Aiwer Hurma directs that the following alterations .shall hi! made in the First 
,Schedule, Appendices E and F :— 

ft) 1 u the heading of Form No, 5 of Appendix E,/or the words and figures “ Order 21, 
Rule 6,” the word and figures “ section 41 ” shall be snbMHrded, 

(2) In Appendix F tbe last two forms shall lx; numbered respoolivcly 9 .and 10 
inste.ad of 6 .and 7. 

R. C. S. Keitu, 
BegiHrar. 

Daied Rangoon, the nth March, WIO. ' • 

No. 4 (General).—In oxoreiso of the powers conferred by section 122, Code of Civil 
Prooodnre, 1908, and with the sanction of the lx)eal Government, the Chief Court of 
Ivower B\irma directs that for sub-rule 1 of Bule 18, Order XXVI, First Schedule to 
the Code of Civil Procedure, 1908, the following .shall be substituted;— 

“ When a ooramission is issued under this order, the parties to the suit shall appear - 
before the Commissioner in person or by the s^enia nr jilcaders, unless otherwise directed 
l)y the Court, within fifteen daj-s.” 
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The 30iA March, 1010. 

No. 7 (Gteneral).—In exercise of the powers conferred by section 122, Code of Civil 
Procedure, 1908, and with the sanction of the Local Government, the Chief Court of 
Lower Burma directs that for Rule 18» Order XXI, First Schedule to the Code of Civil 
Procedure, 1908,* the following shall be sulstltuted;— 

(1) When application is made for execution of a decree relating to immoveable 
property included within the Cadastral or Town Survey and the decree docs not coutain' 
a plan of the property, or for execution of decree Ijy the attachment and sale of such 
property, the application must bo accompanied by a certified extract from the latest 
Klein or town map, with the boundary of the land in question marked with a distinctive 
colour. The particulars specified in the annexed instructions, which have been issued 
regarding the filling up of forms of process concerning immoveable property, must also 
be furnished so far as they are not given in the plan. In the case of other immoveable 
property a plan is not required, but such of the particulars in the annexed instructions 

'as can he given must be .supplied :— 

1. If the property to be sold is agricultural land which has been cadastrally sur¬ 
veyed and of which .survey maps exist, the area, Kmn number, latest holding number 
(if difforqjit kindsVf lidding, e.g. rice land and garden holdmgs, are numbered in different 
scries, the kind of holding must bo .stated), field numbers (if the property docs not 
coincide v»th one complete holding, year of Kmn map from which the holding number is 
taken), and revenue last a.s.sc8scd upon the land, must be given. 

2. Ill the case of other agricultural land, the area and village-tract within which 
it falls, dist.ance and direction from nearest town or village and boundaries should be 
sitooified. 

3. In tile case of land in largo towns the area, block or quarter name or number, 
the lot number (if there are .separate series of lots, the series .should he stated, .and where 
the land forms part only of a lot, particulars regarding that part), the holding number in 
the latest town survey map, if any, and year of the map, the rent or revenue. la.sf .asac-ssed 
on the land, must be given. 

i. fn the case of buildiiig.s situated hi a large town when the land on which .such 
HjTiiidings stand is not affected, flic name or mimhor of the street, or, if the street iias 
noitlier name nor number, the quarter or block name or number, the imnibcr of f lic 
building in the street nr, if it has no mnnber, the lot number, must be given. 

ti. Ill the gase of immoveable property situated in a small town or village, such of 
the jiarlieulars in paragraphs .I and 4 above as can bo given should im given. 

6. The purpose to wliich land or buildings are put, the material aiul age of buildings, 
ail iiicumliraiiocs and Mnnicipial taxes should be stated. 

7. The judgment-debtor’s share or infercst in the jiroperfy should be specified. 

(2) «Tlie eost of the oerlified extr.aet shall be reckoned in the costs of the application. 

It. C. 8. Kkitii, 
ItegiKlmr. 


THE BURMA GAZETTE, 

July 16th, 1910, Pabt IV, r. 709. 

The mh, July, 1910. 

No. 14 (General).—In exercise of the powers conferred by section 122 of the Code 
of Civil Procoduro, 1908. and with the sanction of the Local Government, the Chief Court 
of Lower Burma diroots that the words “ or such form.s as may be prescribed by the Chief 
Court, Lower Burma ” shall be Inserted after the word “ Appendices ” in Rule 3 of 
Order XLVIII in the First Schedule to flie. Oorlo. 

W. B. BavNiiKK, 

Offg. Kegiairar. 
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THE BUBMA GAZETTE, 

September 17th, 1910, Pam IV, p. 991. 

Dalai Kaitgoon, the 12th September, 1910. 

I 

No. 17 (General).—In exercise of the powers eonferred by seotion 12'Z of the Code 
of Civil l’rooo<lnre, 1908, the Chief Court of Lower Burma directs that the following 
alterations and additions which are sjiecifiod in Part f of this Notification shall be made 
in the Orders and Rules oontoined^n the First Schedule of the .said Code. 

^See List of Chief Court Notifications.] 

Part I. 

In Order V, the following shall be inserted as Rule 21A:~ 

“ 21 A. When any summons is scut for service by a Court to any Court situated* 
beyond the Limh.s of Burma, it shall, unle.ss it is written in English, be aecompanied 
by a translation in English or in the language of the locality in which it is to be served.” 
In Order V, the following shall be orfrfn/ as Rule 23A:— * , 

[Substituted by No. 15 General of 19. 8. 11.] 

To Order XIII, Rule 1, the following shall be added as sub-rule (3)- 
“ (3) The Chief Court of Lower Burma directs that ^ch lists shall bo prepared in 
Form whioh will bo given free of charge to parties wishing to tender documents 

ill evidence.” 

To Order XIII, Rule 4, the following shall be added as sub-rules (3), (4) and (5) 

“ (3) The Court shall mark the documents which are admitted on behalf of the 
plaintiff or jJaintiffs with oapital letters in the order in which they are admitted, thus, 
A. B, C, ot(^. and the documents admitted on behalf of the defendant with figures, thus, 

1, 2, 3, ote. 

“ (4) When a number of documents of the same nature are admitted, as, for example, 
a .scries of receipts for rent, the whole series shall bear one number or capital letter, a 
small number or small letter being added to distinguish each paper of the series. 

“ (6) Every document on admission shall be entered in a list in Form pre¬ 
pared by the Benoh Clerk and signed by the Judge.” • 

To Order XIII, Rule 5, sub-rule (3), the foUowing shall be added- 
” A note of the return should be made in the list in Form 
' 'lo Order XIII, Rule 7, sub-rule (2), the following shall be added 
“ Who slrall give a receipt for them in column 6 of the list in Form 
Jn Order XIII, Rule 10, sub-rule (3) shall be re-numbered os (5) and the 
following shall be inserted as sub-rules (3) and (4):— 

” (3) If the Court thinks fit to send for the recoid, it shall do so by sending a formal 
proceeding to the Court whose record is required. No summons to produce any record 
shall be issued to any Record-keeper, Chief Clerk, or Official of any Coui-t. 

“ (4) Whenever a .ludge sends for the record of another suit or case, or other official 
papers, and uses any part of such record or papers as evidence in a trial before, him, hd 
shall direct that on authenticated copy of the part so used shall be put up with the trial 
record, and shall further direct at the expen.se of whioh party such copy shall be made,” 

In Order XIII, the following shall be Inserted as Rules lOA and lOB 
“ lOA. Exhibits, with their accompanying lists shall not be filed wuh the record 
until after the termination of the trial. • 

“ JOB. If any exhibit included in the index of contents of the trial record is with-, 
drawn after judgment, the fact should bo noted in the column of remarks of the index, 
and it should be stated whether a copy has been substituted or not.” 

In Order XVI, Rule 2, the following shall be substituted for sub-rule (3) 

“(3) Subject to the provisions of sub-rule (2), travelling and other expenses'oTj 

-:--— -- 

• AnMiideA by !fo. 2A Oenerol n( 23.10. ] 1. 
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witnesses, in Couits suboidinate to the Chief Court other thivn the Court of HmalJ Causes 
of Bangoon shall be payable on the following scale:— 

“ (a) Ordinanj labouring class of Nattvef .—The actual railway or steaiu-boat face 
to and from the Court by the lowest class, so for as these can be osoertainod, or, where 
the journey cannot be performed by rail or steam-boat, actual travelling expenses up 
to a limit of Rs.3 a day by boat and of four annas a mile by road, and an allowance for 
each day’s absence from home, including one day in attendance at Court, of six annas to 
those who are residents of places either than the place where the Court is held, and of 
four annas to those who are residents of the place u^ere the Court is held. 

“ (b) Petty village officers. —Doubjp the above rates of daily allowance, same rates 
as above for railway or steam-boat fare or actual travelling oxpBnsos by boat or road up 
to the limit of Ks.2 a day by boat and of four annas a mile by rood. 

"{c) Persons of higiter ranks of life, such as Clerks, 'I'rades-pcople, Yieulhugyis 
and Circle Thugi/ics. —Second-class railway or steam-boat fare to and from the Court 
or, where the jorniiey cannot be performed by rail or steam-boat, actual travelling 
expenses up to a limif of Bs.4 a day by boat and of six annas a mile by road, and an 
allowance not to exceed, except in special cases, lls.3 for each day’s absence from home 
to Eurojjeans or Kurasians and Rs.! to Natives. 

“ —A iton-official who does not pay income-tax, oven though he may describe 

himself as a clerk or a tradesman, is not entitled to be treated as falling under 
olass (c). • 

“ (d) Persons of superior jrunk .—^Tho actual sum likely to be spent in travelling to 
and from the Court, with an allowance, accoidmg to cheumstunces, not to exceed, 
except in very special ciiscs, Rs.5 for each day’s absence from home to European or 
Eurasians and Bs.2 to Native gentlemen. 

“ (e) Witnesses follounng any ■professiem, suedt as Medicine or haw. —A special 
allowance to circumstances. 

, “ Note. —When the joimicy has to bo performed partly by rail or steam-boat and 
partly by road or boat, the fare shall bo paid m I'espcet of the former and the mileage or 
boat-allowance in respect of the latter part of the journey. Railway servants summoned 
by a Civil Court as witnesses, and travelling by rail to attend the Court, should be paid 
the railway faro to which they are entitled under the rules for the payment of witnesses 
without regard to the fact that they may have travelled under a pass and not on actual 
payment of the fare.” 

Xo Order XVI, Rule 9, the following shall be added 

“ Where the person summoned is a public oflicer or servant of the Railway Company 
sufficient time shall also be allowed in order to give the witness an opportunity of com¬ 
municating with his departmental superior, so as to arrange for the discharge of his 
duties during his temporary absence from his post.” 

In Order XVin, the following shall be inserted as Rule 6A 

“ 6A. Where there are no interpreters paid by Government, and it is found necee- 
sary to employ an interpreter in a Civil case, he shall be paid such fee, ordinarily not 
exceeding Rs.2 per diem, as the Court may fix. Tire fee shall be advanced by the party 
at whose instance the interpreter is required, and shall be treated as costs ui the case. 
All payments of interpreters’ fees shall bo made through the Court and duly entered in 
Bailiff’s Register If.” 

To Order XIX, the following shall be added as Rules 4 to 12 

* “ 4. The officer administering the oath to the declarant of an affidavit should first 

make the declarant take the oath or affirmation. Then he should make the declarant 
repeat the wh^e of the statement written in the affidavits coming from him. Then 
the declarant should sign the affidavit, and lastly the officer administering the oath 
should sign and date it. 

^ “ Ji. Every affidavit to bo used in a Court of Justice should be entitled ‘ In the 
, Court of at ,’ naming the Court-. 

|f there is a case in Court, the affidavit in support of or in opposition to an application 
respecting it, must also be entitled ‘ In the case of ' 

“If is no case in Court, the affidavit should be entitled ‘ In the matter of the 
•j^ition of . i 

V,' “d. Every affidavit oontauiing any statement of facts shall be divided into 



1534 


TilE UOUK OJ? CIVIL PKOCEJJUEE. 


jiaiugi-iupliij, mul ovory ijaragraph shall bo iminbci’od cojiscoutivoly aiid, as iieavly jis 
may bo, aliall be cojihncd to a distinct portiuu of the subjeef. 

“ 7. Evcjy porsou, other than a plaintiff or defendant in a suit in which tho applica¬ 
tion is made, making an affidavit shall bo described in such a manner as will serve to 
idoutil'y hun clearly, that is to say, by tho statoment of his full name, tho name of his 
father, his profession or trade, and the place of his residence. ' 

“ 8. When the declarant in any affidavit speaks to any fact withui his own know¬ 
ledge, he must do so directly and ixjsitively, using thorwords ‘ ] affirm ’ (or ‘ Make oath ’) 

' and say.’ ^ 

“ 9. When the particular fact is not within^the declarant's own knowledge, but is 
stilted from informatioit obtained from others, the declarant must use the expression, 

‘ 1 iim informed ’ (and if suoh bo the ease, should add) ‘ and verily bcHeve it to be tnie,’ 
or ho may state the source from which he roceivod such mformatiou. When tho state¬ 
ment rests on fact disclosed in documents or copies of documents procured from any Court 
of Justice or other .source, the deponent shall state what is the source from which they 
were procured and his information or belief as to the truth of the'facts disclosed in such 
documcnf.s, 

“10. livery jicjsou making iui affidavit, if not jierBoually known to the Com- 
misisioner, .shall he identified to the Commissioner by some person Miown to, him, and 
the Commissioucr shall specify at the foot of the. petition, or of the affidavit (as the case 
may be), the iiaiiie and deserijitioii of him by whom the identification is made, as well 
as fhc time and place of the identilieatiou and of the makmg of the affidavit. 

“ 11. If any person making an affidavit is ignorant of the language in which it is 
w l itten, or appears to the Commissioner to be illitoralc or not to fully understand the con- 
tenls of the affidavit, the Commissioner shall cause the affidavit to be read and exi>laincd 
to him ill purj)o,sc, the intcrjireter shall be swoni to inteipret truly. When an affidavit 
i.s read and e.vplaiuod as herem provided, the Coinmisaioner shall certify in writing at 
the foot of the affidavit that it has been so read and explained, and that tho declarant 
seemed perfeclly to understand the same at the time of making the affidavit. When an 
interpreter is employed the Commissioucr shall state in his certificate tho name of the 
interpreter, and the fact that he was sworn to interpret truly. 

“ 12. In adniinistoring oaths and affirmations to declarants the Commissioner shall 
be guided by the provisions of the Indian Oaths Act, 1873.’’ 

To Older XX, the following shall be added as Rules 21,22 and 23 

“ 21., As soon as the decree of a Court of first instance in a suit relating to land 
ill a district in which there is a Land lioeords establishment has become final, or if the 
decree has been appealed against, when the decree in appeal has become final and tho 
interest of any party of the suit in any land included in tho survey has been affected 
tbereby, the Court of first iusfaucc shall certify the nature and extent of such change of 
iiitci cat ill each plot of land in suit to the tiuporintendent of Land Records of tho district 
in'which the land is situate, A copy of tho certiiieate hi every suoh case should also be 
sent to the Sub-Registrar within whose sub-district the land is situate. 

“ 22. The certificate shall be in Form (Civil) 96, and shall be signed by the presiding 
obioer of the Court. 

“ 23. Copies of all certificates sent to Superintendents of Land Records and Sub- 
Uegistr.'irs under these rule.s shall he kept in a separate annual file.” 

In Order XXI, f hc following shall be inserted as Rule lOA 

“ lOA. If no application is mode by the doeree-liolder within six mouths of thd' 
date of the receipt of the papers, the Court shall return them to the Court which passed 
the decree with a certificate stating the eircumstanees as prescribed by sgotion 31.” 

In Order XXI, the following shall be inserted as Rule ESA 

“ 38A. Tho actual cost of conveyance of a civil prisoner shall be boSie by the Court; 
ordering his arrest or requii’ing his attendance at Court, us the ease may ho, Mid shall - 
not be ehnxged to the judsment-oreditor.” 

In Order XXI, Rule 39, the following shall be inserted as sub-rule (2A) 

“ (2A). When a civil prisoner is kept in confinement at the instanoeof m^ than one 
decree-holder he shall only receive the same allowance for his subaistenee as if he wer^;i 
detained in confiiiemcut upon the application of one deoroe-holdor. .Each decree'hoflRit;) 
sliall, however, pay the full allowauoo for subsistence, and when thi debtor is lefeaea^.^ 
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the balance shall he ilivitlfxl rateably among the deei-ee-liohJors, and paid to 
them ” 

In Order XXI, the following shall be inserted as Kules 45A, •ibB, 46A, and 57A 

respectively:— 

[46A and substituted hy Notification No. 11 (General) of ir>. 10. 12 (sec p. l.'')41, 

pOof.)] 

‘‘ 46A. When a debt alleged to be duo by a third party to a judgment-debtor has 
been attached under Kule 46 aifd has not been paid into Court under sub-rule (11) of 
that rule, the Court may, on the application of *ho decree-holder, issue a notice to 
such third party in Form Civil 74. • A copy of such notice shall also, if |xjssible, be 
served on the judgment-debtor. When at the hearing of such notice the third party 
shows no cause, and admits the debt to be due, the Court may intimate to him that 
he should pay into Clourt the amount admitted by him to be due, or so much thereof 
as may be sufficient to satisfy the decree, and that if he fails to do so, he may be subjected 
to a suit. 

“57A. A judgment-debtor may secure release of his attached property by giving 
security to the vahui thereof to the Court. ' 

In Order XXI tlie following shall be substituted for Rule 66 :~ 

“06 (1) fjalhs shall be conducted b\ the BaiM or Deputy Baililf, but the duty 
may bo entrusted to a process-server when the property is moveable property not 
exceeding Rs.50 in value., and when, iu the opmiou of the Court, for reasons recorded 
in the diary of the ])ress, tkc Bailiff or Deiraty Bailiff cannot personally conduct the 
sale. 

(2) Subject to the terms of tho.proviso to Buie 43 and of Buie 74, some one day 
in each ww'h sliall be set apart and regularly observed for holding sales in execution of 
decree; and some well-known place in the vicinity of the Court-house or the public 
bazaar shall be selected for the piu-posc. 

“ (3) Subject as aforesaid, and uuleas the Court is of ophiioii that for auy special 
reason a sale on the spot where the property is attached or situated will be more btmeficial 
^ to the j^tdgment-dcblor, all })i-operty, whether moveable or immoveable, attached iu 
.^iiooutiou of decree shall be sold at the time and place selected. 

“ The, day to he set apart, and the place selected for bolding the sales, and any 
changes therein, shall be re|)orto<i for the information of the Chief Court. 

“ (4) The following sc.ulc is laid down as to the amount which may bo deducted 
from the proePeds of the sale of luopeidy sold m execution of the decree, as the expenses 
of sale, and paid to the officer conductmg the sale under the orders of the Court as his 
authorized commission:— 

When the pTOceeds of sale do not cxcectl Bs.500— 1) per cent. 

Where they exceed Ba.600 and do not exceed Es.50(J0—5 txu- cent, on the first 
■ Es.50(f and 2 per cent, on the remainder. 

Where they exceed Bs.5000—at the above rate on the fu'st Bs. 5000 and one 
per cent, on the remainder. 

[7'fie 14lli March, 1014. 

No, 3 (General).—In exercise of the powera confeiTcd by section 122 of the (.lode 
of Civil Procedure, 1908, and with the sanction of the bocal (Joveruiueut, the Chief 
Court of Lower Burma directs that the following addition shall ho (nadis to Rule 65 of 
Order XXI of the First Bcbcdule:— 

The foUawing shall be added to sub-rule 4:— 

The emciUation of the commission shall be on the whole amount realized iu 
pursuance of one application for execution.”] 

“ (6) Subject to the provisions of sub-rule (13) of Buie 46B, no further sum licyond 
this authorized commission and the cost of conveyance of property to the place of 
sale shall be deducted from the sale-proceeds. 

” Note. —^As regards the travolling allowance of Bailiffs going out to sell property 
on the spot, see Article 1039 and item 29 of Appendix 20, Civil Service Regulations. ^ 
' , ” (0) When ^ sale of immoveable property is set aside under the provisions of 

;Bule 92 (1) bdow.to eomniission shall be paid to the Bailiff for selling the property. 
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“ (7) No officer of a, subordinate Court shall receive any larger oomniission or foe 
in reHix5ct of any sale of property (mortgaged or otherwise) hold in executiqn or pur¬ 
suance of any decree or order of the Court directing or authorizing such sale than that 
allowed by sub-rule (4) above. 

“(8) The gross proceeds of sales shall be entered in Kegister II,and in Bailiffs 
Kogistcr I and shall bo jmid into the 'I’reasury.” 

In Order XXI the following shall be inserted as Rule 81A and added as Rule 104 
respectively ;— 

“ 81A. Whenever guns or othef arms in inspect of which licences have to bo taken 
by purcha.scrs under the Indian Arms Act, 1878, ate sold by public auction in execution 
of decrees, Iho Court dhooting the sale shall give duo notice to the Magistrate of the 
district of the namc.s and addresses of the purchasers, and of the time and place of the 
intended delivery to the purchasers of such arms, so that jiropcr steps may bo taken 
by the police to enforce the requirements of the Indian Arms Act.” 

“ 104. If, in exooution of a decree, any interest ui land which has been surveyed 
is s lid the names and addresses of the purchaser or purchasers, and the interest thereby 
acquired, shall bo certified to the Superintendent of Land Records as soon os the salo 
has been coniirmod under Rule 92 (»).” „ 

To Order XXVI the following shall be added as Rules 19 to 26 resjiectivelj 


TO CoMtUSSlONliBS TOR LoCAli InVSSTIUAHO.^ AMU U0MMISSIONKK.S OF 
PABTmON OB TO TAKK ACCOUNTS, OB FOE laU EXAtUNATION OF WITNESSES. 

“ 19. [As amended by Notifioation No. 24 (General) of 23. 10. 11.] Civil Courts 
in issuing commissions will be guided by the provisions of Rule Lb, and subject to the 
provisions of Rule 23, will exercise their own judgment in fixing a reasonable sum for 
the expenses of the commission. 

“ 20. Under Government of India Resolution in the Homo Department (Judicial 
No. 101101, <latod the 21st July, 1875), Judicial Officers are prohibited from accepting 
any romuncralion for executing commissions issued by Courts of other provinoes. 

'• 21. It is to be understood that no part of the fee .sent for the execution of a coili- 
rniosiou is to be accepted, either personally or on behalf of Government. The execution 
of a commission is an official act which Judicial Officers are bound to perform when 
called upon, and is not work undertaken for a private body. 

“ 22. In all eases the unexpended balance, which remains after all charges have been 
ded\ioted, should bo returned to the Court issuing the commission. 

” 23. The following fees are to bo allowed to Commissioners of partition or to take 
accounts, or for the examination of witnrasee, namely:— 

• Commissioners' foes for every effective meeting shall not exceed throe gold mohurs 
fbi the first two hours and one gold mohur for each succeeding hour. 


‘•I'ees to (J 0 MMISS 10 NKE.S FOB Administeeino on Oath ob Solemn Affirmation 
TO A DeCLABABT of AN AFFIDAVIT. '• 

“ 24. When under the orders of a Court in the Town of Rangoon, of a Divisional 
Court, or of a District Court, an oath or solemn affirmation is administered to a dedaiant’ 
of an affidavit at his request olsowliero than at the Court, a fee of Rs. 16 shall be paid by- 
the said declarant: 

“ Provided that— _ ’ ..j 

(a) the administration of the oath or of solemn affirmation eltet^eie thaaw'' 
Court shall be authorized hy the Court by order in writing? , j 

(h) if more than one affidavit is taken at the same time and phuse, the fee shall [ 
be Rs.S ioi each affidavit after the first; ■ . 

(c) in no ease shall the fees for taking any number of affidavits at the saaia. ■ 

time and place exceed Rb.80 ; ■ , ■ 

(d) in pauper suits and appeals, when the affidavit of a pauper is taken, 

"■ shall be oharged. ' 

“ 25, Affidavits taken under Rule 24 shall be taken out of Ooiut horns. 
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“ 26. No fee shall be charged for the administration of an oath under the order 
of any Ck>urt other than those specihed in Rule 24.” 

In Older XXXVII, Rule 2, the following shall be inserted, as sulh-rule (lA) :_ 

(lA). 'Ihe sum which shall ordinarily bo entered in the forin of summons as the 
sum which the plaintiff will be allowed for costs in the decree, shall be ascertained and 
fixed by adding up the amounts of the following:— 

Court-fees on plaint and petitions—the full value of the stamps necessary. 

Process fees—the full value of the stamps necessary. 

Advocate’s or pleader’s fee (where an advocate or pleader has presented the plaint)— 

If an advocate or pleader of the first grade—Hb.17. 

If a pleader of the second gradd*—Rs.lO. 

If a pleader of the third grade—Rs.6.” * 

In Order XXXVII, Rule 2, suit-rule (2), the following shall be inserted after the 
words “ pmsuance thereof ” :— 

or of his applying.for such leave within ton days from the service of tho summons 
on him and on proof that the summons was duly served on him more than ten days 
before.” 

To Order XLI, Rule 1, the following shall be added as sub-rule (3) 

“ (3) The appellant shall present, along with the petition of appeal, as many 
copies 6n plain paper of the gi'ounds of appeal as there are respondents.” 

In i^pendlx E the following shall be inserted as Porm 16A 

. • “ FORM ISA. 

Form of Certificate of tho Payment of Fees for the Custoily of Attached Properly. 

IN THE COURT OF 

Civil Case No. of 19 . 

TO THE BAILIFF. 

Reference: The warrant of attachment of in the possession 

of issued for execution on tho at • 

y ' "" 19 • 

Certified that a further sum of Rs. has been paid in stamps for custody 

fees under Rule 2, Article 3 (6), of the Process-fee rule.s in respect of the above-mentioned 
attachment. 

Dated. . Court Clerk." 


THE BURMA GAZETTE, 

Dkoembee 3ed, 1910; P.m'f IV, nr. 1250-1201. 

The 251A Hoveniber, 1910. 

No. 22 (General).—In exercise of the powers conferred by section 122 of the Code 
of Civil Prooedure, 1908, and with the sanction of the Local Government, the Chief 
Court of Lower Burma directs that tho following amendments shall be made in Order 
XXXIV of the First Schedule to the Code. 

(1) The following shall be substituted for Rule 2 

In a suit for foreclosure, if the plaintiff succeeds, the Court shall pass a preliminary 
decree either— 

(а) declaring the amount due to the plaintiff for principal and interest on the 

mortgage at the date of tho decree and for his costs of tho suit (if any) 
awarded to him, or 

(б) . ordering that an account be taken of what will bo duo to the plaintiff for 
. principal and interest on the mortgage on a day within three months of 

* the date of such decree to be fixed by the Court, and for his costs of the suit 

as aforesaid, 
and directing— 

(o) that if tho defendant pays into Court the amount declared by the decree to 
be dw or the amount found due on the account ordered on or before a date 
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six munlhs from tho date of tho decreo, or, in the case uf an ueeuunt bemg 
ordered, six months from the date of declaring hi Court the amount found 
due, together with interest on tho amounts payable at the rate of C per cent, 
per annum from tho date of tho docreo, or from Iho duto up to which the 
account has been taken, until payment, the plaintiff shall deliver up to 
tho defendant or to such person as he appoints, all documents in his posses¬ 
sion or power relating to tho mortgaged property, and shall, if so required 
by the defendant, re-transfer to him, free from mortgage and from all 
incumbrances created by the plaintiff or any person claiming under him, 
or, whore tho plauitiff'hlaimB by derived title, by those under whom he 
claims, and shall also, if necessary, pUt tho defendant in possession of the 
property, but 

(d) that, if payment of such amounts is not made on or before the day fixed for 
payment, the defendant shall bo debarred from all right to redeem the 
property. 

(2) Tho words “for payment’’shall be inserted after the word “lixed”m Rule 3 (1). 

(3) The words “for payment’’shall be inserted after tho word “fixed ’’in Rule 6 (l)i 

<-!) Tho following shall be substituted for Rule 7 

ill a suit for redemption, if the plahitiff suecoeds, the Court shall pais a preliminary 
decree, either— 

(«) declaring tho amount duo to tho defendant for principal and interest on the 
mortgage at tho date of the dccreo, and for hia costs of the suit (if any) 
awarded to him, or 

(b) ordering that an account bo taken of what will be due to tho defendant for 

principal and interest on the mortgage on a day withhi throe months of 
the date of such deeroe to be fixed by the Court, and for hia costs of tho suit 
as aforesaid, and directing— 

(c) that if the plaintiff pays into Court the amount declared by the decree to 

bo duo or the amount found duo ou the account ordered, on or before a 
date six months from the date of the docreo, or in tho case of an account 
boing ordered, six months from the date of declaring in Court tho amount 
found duo, together with interest ou tho amounts payable at tho rate of 
6 por cent, per annum from the date of the dccreo or from tho date up to 
which the account has boon taken until payment, the defendant shall 
deL’ver up to the plaintiff or to such person as he appoints all documents 
in his possession or power relating to tho mortgaged property, and shall, 
if so required by the plaintiff, re-transfer to him free from mortgage and 
from all incumbrances created by tho plaintiff or any person claiming 
under him, or, where the defendant claims by derived title, by those under 
whom ho claims, and shall also, if necessary, put the plaintiff in possession 
of the property, but 

{(1) that, if payment of such amounts is not made on or before the day fixed for 
payment, the plaintiff shall be debarred from all right to redeem the 
property. 

(5) The words “for payment” shall bo inserted after the word “ fixed ” iuRule 8 (1). 


THB BURMA CAZBTTE, 

Pabt IV. 

The. 18(7i Avgust, 1911. 

No. 14 (General)—In exercise of the powers conferred hy section 122 of the Code 
of Civil Erooedure, 1908, and with the sanction of the Local Government, the Chief 
Court of Lower Burma directs that Ihe following addition shall ho made to Ordtt XXI 
of the First Schedule;— 

In Rule 66 the following shall bo added at tho end of sub-rule (2)., 
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Provideil that Jio suoh notice shall be necessai'y in the case of moveable properly 
not exceeding ltB.250 in value. 

The ItM/j Aiigual, 1911. 

No. 16 (General). —In exercise of the powers conferred by section 122 of the Code of 
Civil Pi'ocedure, 1908, and with the sanction of the Local Government, the Chief Court 
of Lower Burma directs that the following alterations shall be made to Order V of the 
hirst Schedule;— « 

1. The heading “ (applicable to Burma only) ” of Buie 23a shall be deleted. 

2. The following shall be substltij^ed for Buie 23a 

23a. (1) Before retransmitting a summons received from aeiother Court for service, 
the Court shall either take down the deposition of the peon serving the summons as 
to the time when, and the manner in which the summons was served; or cause tho 
peon to make an affidavit before tho Bailiff if the Bailiff has been empowered to 
administer oaths ; and shall transmit tho same, together with the summons, to tho 
Court whence tho summons originally issued. 

(2) In the case of process received from India and Upper Bm-ma if the person on 
whom the summons is to bo served is not personally known to the process-server an 
affidavit or depo^tion by tho person who pointed out to tho process-server the said 
personorTiis ordinaryrosidonce or place of bosinoss shall also bo attached to the summons. 

(3) W^en a process is forwarded for service by one Coui-t in Lower Burma to 
another Court in Lower Burma and when tho pei'son on whom tho process is to be 
served is not personally knov^i to the process-server tho case, in connection with which 
the process was issued, shall not be heard expa/rle without an affidavit or deposition of 
some person who pohited out to the process-server the person to be served or his ordinary 
residence. 

The onus shall be upon tho person at whose instance the summons is issued, eithei 
himself or by an agent, to pomt out to the process-server tho person on whom the 
process is to be served or his ordinary residence or place of business. 

(4) When tho summons has been returned by the process-server under Buie 17, 
f a Jeijlaiation of due service or of failure to servo shall be recorded in Form (Civil) -16, and 
Ss^Bt with the summons to the Court by which it was issued. 

The Uh April, 1912. 

No. 0 (GeiV'ral).—In exorcise of tho powers conferred by section 122 of the Code of 
Civil Procedure, 1908, and with the sanction of the Local Government, the Chief Court 
of Lower Burma directs that tho following amendments shall be made, in Order XXXIV 
of tho First Schedule to tho Code:— 

Tho following shall be substituted tor Buie 2 

In & suit for foreclosure if tho plaintiff succeeds tlio Court shall cither— 

(1) Pass a preliminary decree declaring the amount which will bo due to the plaintiff 
on the mortgage for principal and interest (at tho mortgage rate) six iiionths from the 
date of the decree and for his costs of tho suit (if any) awarded to him and dhccting— 

(A) that U the defendant within the said period pays into Comt the said amount 

the plaintiff shall deliver up to the defendant or to such person us bo appoint s, 
all documents in his possession or power relating to the mortgaged property, 
and shall, if so required by the defendant, re-transfer to him free from the 
mortgage and from all incumbrances created by the plaintiff or any person 
claiming under him, or, where the plaintiff claims by derived title, by those 
unier whom he claims and shall also if necessuiy put the defendant in posses¬ 
sion of the property, but 

(B) that if suoh payment is not made withui the said period tho defendant shall be 

debarred from all right to redeem the property, or 

(2) Order that an account bo taken of the amomit due on the mortgage for principal 
and interest; and after the taking of the said account, pass a preliminary decree as 

' above. 

The following shall bo substituted for sub-j-ule (1) of Rule 3: Where the 
.defendant pays intp Court the amount declared duo os aforesaid, within the said period, 
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together with such Bubeequent costfi as are mentioned in Rule 10, the Court shall pass 
a decree— 

(o) ordering the plaintiff to deliver up tho documents which under the terms of 
the preliminary decree he is bound to deliver up, 
and, if so required,— 

(6) ordering him to rc-transfer tho mortgaged property as directed in the said decree, 
and, also, if necessary,— 

(c) ordering him to put the defendant in poBsesslon of the property. 

The following shall be substituted lor sub-rule (1) of Rule 4 
In a suit for sale, if tho plainti^ succeeds, the Court shall act as prescribed in Rule 2, 
except that instead of the direction contained & clause B thereof, there shall be the 
following direction;— 

That if such payment is not made within the said period the mortgaged property 
or a sufficient part thereof be sold and tho proceeds of the sale (after defraying thereout 
tho expenses of the sale) be paid into Court and applied in payment of what is due to 
the plaintiff as aforesaid together with subsequent interest on tho said amount at the 
rate of six per cent, per annum from the last day of the said period up to tho actual date 
of realization by the plaintiff and subsequent costs, and that the balance (if any) be paid 
to the defendant or other persons entitled to receive the same. <■ 

The following shall bo substituted for sub-rule (1) of Rule 5' ‘ 

Where tho defendant pays into Court the amount due as aforesaid witljm tho said 
period together with such subsequent costs as arc mentioned in Rule 10 the Court shall 
pass a decree— ‘ . 

(o) ordering the plaintiff to deliver up the documents which under tho terms of 
the preliminary decree he is bound to deliver up, 
and, if so required,— 

(6) ordering him to ro-transfertho mortgaged property asdireotedin the said decree, 
and, also, if nocessiiry,— 

(c) ordering him to put the defendant in possession of the property. 

Tho following shall be substituted for Rule 7 

In a suit for redemption, if the plaintiff succeeds, the Court shall either- - 

(1) Pass a preliminary decree dedaring the amount which will be due to tho defon-., 
dant on the mortgage for principal and interest at tho mortgage rate six months from the 
date of tho decroo and for his costs of the suit (if any) awarded to him and directing— 

(A) -that if the plaintiff within the said period pays into Court the said amount 

the defendant shall deliver up to the plaintiff or to such person as he appoints 
.all documents in his possession or power relating to the mortgaged property, 
and shall, if so required, re-transfer the property to the plaintiff free from the 
mortgage and from all incumbrances created by the defendant or any person 
claiming under him, or, where the defendant claims by derived title, jay those 
under whom he claims and shall, if necessary, put the plaintiff in possession 
of the property, but 

(B) that if such payment is not made within the said period the plaintiff shall 

(unless tho mortgage is simple or usufructuary) be debarred from all right to 
redeem or (unless the mortage is by conditional sale) that the mortgaged 
property be sold, or 

(2) Order that an account bo taken of the amount duo to the defendant on the 
mortgage for principal and interest and, after the taking of the said account, pass w 
preliminary decree as above. 

The following shall be substituted for sub-rule (1) of Rule 8. 
Where the plaintiff pays into Court the amount due as aforesaid ththin the said 
period together with such subsequent costs as are mentioned in RIBle 10, the Court 
shall pass a decree— 

(a) ordering the defendant to deliver up the documents which under the terms Of '• 
the preliminary decree he is bound to deliver up, 
and, if so required,— . i 

[h) orderinghim to retransfer the mortgaged property as directed in the BajddMMa«'% 
and, also, if necessary,— ^ 

(c) ordering him to put the plaintiff in possession of the ptqpe|;ty. 
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THE BURMA GAZETTE, 

OciTOBEE 19 th, 1912, Pabt IV, p. 1121. 

The 16(A OctoScf, 1912. 

No. 11 (General). —In exeroyfe of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908, and with the sanction of theiLocal Government, tlio Chief Court 
of Lower Burma directs that the following alterations shall be made in Order XXI and 
in Appendix E of the First Schedule of the said Code:— * 

For Rule 45A substitute the following:— 

“45A (1) Before issuing a warrant for the attachment of moveable property which 
it will be neoessar3' to place in charge of one or more peons, permanent or temporary, 
the Court shall satisfy itself that the attaching decree-holder has produced a receipt in 
Form 15A, Appendix E, from the Bailiff that he has paid in cash as process-foes under 
Rules 17 (1) (6) (2)of the Process-Fees Rules not less than Rs.l0,for each person whom 
the Bailiff considers should be employed. 

(2) In sending the warrant for execution to the Bailiff the Court Clerk shall certify 
at the foot of the warrant that the receipt granted by the Bailiff for the necessary fees 
has been filed in the record, the Bailiff shall then endorse on the warrant the name of 
the process-server to whom iWs issued for execution. If a temporary peon is employed 
for tfie custody of the attached property, the process-server shall state in his report of 
the attachment the name of the temporary peon employed and the date from which his 
duties commenced. 

(3) At the time of the attachment of the property the Bailiff shall give the attaching 
decree-holder a notice in Form (Civil) 78A, stating the date on which the fees paid under 
sub-rule (1) will be exhausted, and warning him that the property wili not be kept under 
attachment after that date unless further foes are paid before that date. The payment 

^ o* any such further amormt shall immediately be certified to the Court Clerk by the 
in Form 16A of Appendix E. 

If the further fees required are not paid, the attachment shall cease as soon as the 
period for which fees have already been paid expires. In such a case the amount paid 
■prior to the cessation of the attachment shall not be allowed to the attaching decree- 
holder as costs? 

(4) The payment of fees under sub-rule (1) shall be made in cash to the Bailiff and 
the amount shall be at once eatered in Bailiff’s Register No. II. The Court Qerk shall 
on receipt of the Bailiff’s acknowledgment (Fbrm ISA) file it in the record and make an 
entry to that effect in the diary. 

(5) “Temporary peons employed for the custody of attached property shall bo 
remunerated at the rate provided for in Rule 15 of the rules regarding process-serving 
establishments, provided that the total remuneration disbursed shall in no case exceed 
the amount of the process-fees actually paid under the foregoing sub-rules. 

Permanent peons shall be presumed to be remunerated at the same rate as temporary 
peons but if the services of the former are utilixed, the foes paid shall bo credited direct 
into the (fteasuryto “Process-servers’ Fees” (“XIT-A,Law and Justice”—“Courts 
of Iaw “ Court Fees realized in cash ”). 

' , (6) The remuneration of temporary peons employed to take charge of attached 
property shall be paid direct by the Bailiff to them on the order of the Judge. 

Before paMing such order, the .Judge must verify the name of the payee from the 
report of the attachment and must satisfy himself that the amount proposed to be paid 
does not exceed the amormt of the fees deposited with the Bailiff, or, if any payments 
have already been made in the case, of the unexpended balance of such deposits and that 
.all amonnts previously drawn have been disbursed to the proper persons. 

' (7) When the order has been signed by the Judge, the money shall be disbursed by 

Bailiff at once to the peon or peons concerned, whose acknowledgment of receipt 
t lAtdl be taken in Bailiff’s Register II. If, however, the amount has been transferred to 
t- Buff’s Begistac I, the Bailiff shall draw the amount necessary for payment from the 
aaif it wM a repayfhent of deposit and shall then disburse the amount due to 
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the peon or poons eoiifonietl, wlieiao .Tcknnwlodgnioiil of rccnipf shall bo taken in Bailiff’s 
Hogistor I. 

(8) When an atfiachinonl is brought to a clo«< or has not boon offected, if tho Judge 
finds, at tho time of calculating tho amount jmid in and properly chargeable for peons 
that tho total amount of tho fees actually paid under sub-rules I and 3 exceeds the toial 
amount that is chargeable for peons including the :(,niount of tho last payment, ho shall 
direot that tho excess bo refunded to tho jiayor. 

(9) Tho Judge shall in all eases in which a refunfi is to bo made, issue to the Bailiff 
an order, a copy of which shall boykeed on the record, to make such refund. 

If a s>ifficicnt portion of tho amount paid by tho decree-holder to pay such refund 
is in tho hands of the Bailiff ttiat officer shall make tho refund in tho ordinary way 
proscribed in liis Poigister If for re-payments. If tho amount has lioen crodifed into 
tho T’roasury, ho shall pr<!]«vro a bill for the amount to he refunded in the prescribed 
troasiiry form and shall lay it Ijofore tho Judge for signature wifli Ibe record of tlie ease 
in tho same way as a bill for the remuneration oi temporary peons. Before sigiimg 
tho refund order, tho .Judge must siitisfy himself that the amount is available for refund 
by oxaminmg BailiH's Register I and the record. Tlio t)iU when signed by tho Judge 
will bo given k) tho pa.yoe, with instnictions to present it for payment at the Treasiiry 
or sub-troasury.” ' ' 

For Rule 45B substitute the following :~~ 

“4.5B (1) fn addition to the fees {myable before a warrant issues for Vhe attacli- 
inent of moveable property under Rule 45A, the liailifi shall require the attaching 
decree-holder to deposit a sum of money sufficient to cover tho cost of attachment 
other than tlio pay of peons employed to take charge of it, for such period as tho Bailiff 
may think fit. 

iHxplanaliun.. -'I’he (arsts in qiiastion might be, for example, (a) Rent of building in 
which to store attached furniture, (b) Cost of conveying the attaclied property from the 
j)laco of attachment to Court or to a secure place of custody, (c) Cost of feeding and 
tending live-stock, (rf) Cost of procooding to the place of attaehment to aoU perishable 
jrroporty. 

(2) Ti the attaching decree-holder fails to comply with the Bailiffs requisition, the 

warrant shall not be issued. 7 

(3) Sums thus deposited shall be entered in the Bailiffs Rogiaiers 1 and 11 and any! 

re-payments thereof shali be made according to existing orders. / 

(4) In the receipt given for the sums deposited, the Bailiff shall state the period! 
for which suoh sums will last, and if the attaching decree-holder does not deposit a further 
sum before tho expiry of such period, tho attachment shalUceaso when the sum deposited 
is exhausted. 

(5) Tho officer actually attaching tho property shall, unless the Court otherwise 
directs, give the debtor, or, in his absence, any adult member of his family who "may bo 
present, the option of having the attached property kept on his premises or elsewhere, 
oil oondition that a suitable place for its safe custody is duly provided. The option so 
given may bo siibsequoutly withdrawn by order of tho Court. 

Where the attached property consists oi cattle these may be employed, so far as is 
consistent with Rule 43, in agricultural operations. 

(6) If no such suitable place be provided, or if the Conit directs that the property 
shall bo removed, the ollicer shali remove the property to the Court, unless the property 
attached is a growing crop, when Rule 46 applies. Whenever live-stock is placed at 
tho place where it has been attached, the judgment-debtor shall be at liberty to under¬ 
take the due feeding and tending of it under the supervision of the attaching officer.' 

(7) Whenever property is attached, the officer shall forthwith report to the Court, 
and shall, with his report forward an accurate list of the property seiied. 

(8) If the debtor shall give his consent in writing to the sale of property withost 
awaiting the expiry of the term prescribed in Rule 68, the officer shall receive the written 
consent and forward it without delay to the Court for its orders., 

(9) When property is removed to the Court it shall be kept by the Bailiff, <ai hit 
own sole responsibility, m such place as may be approved by the Court. If the pio|<trty 
cannot from its nature or bulk, be conveniently kept on the Court premises, or Uifti 
personal custody of tho Bailiff, he may, subject to the approval of the Court, make 
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amiiigement for its safe custody under his own supervision as may be most convenient 
and economical. 

(10) If there bo a Government jOTund in or near the place where the Court is held, 
the Bailiff shall bo at liberty to place in it such attached live-stock as can be properly 
there kept, in which case the pound-keeper will bo responsible for the properly to the 
Bailiff and shall rocoive the same rates for accommodation and maintenance thereof 
as are paid in respect of impounded cattle of the same description. 

(11) Whenever juoperty is^attached, and any person other than tho judgmenl- 
dobtor shall claim the same, or any part of it th%officer shall nevertheless, unless the 
deoroe-holdor desires to withdraw thp attachment of tho property so claimed, remain in 
po.s.sessiou and shall direct the claimant to prefer his claim tff the Court. 

(12) If tho decrw^-holder shall withdraw an attachment, or if it shall couse under 
sub-rule (2) or (4). the Bailiff’s officer shall inform the debtor or, in his absence, an adult 
member of his family that the property is at his disposal. 

(11!) If any. portion of the de|K>Bit made under sub-rule (1) or (4) remains unexpended 
it shall 1)0 refunded to tho dooree-faoldcr in the manner prescribed for such refunds in 
s)ib-rule !) of llulo 4.'5A. Any difference between tho cost of attaelmient of moveohlo 
property (other than costs I'efciTod to in Buie 45A) and the suras deposited by the 
attachieg decroa-lioldcr shiili,unless the difference is due, to the fault of the Bailiff, bo 
recovered from tho sale proceeds, of thcatlached property, if any, and if there are no sale 
procoodsffrom the attachuig docioe-holder on the application of the Bailiff. If there 
is still a deficiency, tho amount shall be paid by Government. 

* Appendix E. —For Form 16A svhstiMe the following 

No. 15A. 

FORM OK OEBTIKiCATE OF THE PAYMENT OF FEES FOB THE OU.S'rODY 
OF ATTACHED PROPERTY. 

In the Court of 

I Civil Case No. of It) . 

The COURT CJ^EBK. 

Rkfebenoe. —The warrant of attachment of in the po8.session of 

Jssnod for execution on tho at 10 . 

Certified that- a furtljer sum of Rs. has been paid in cash for custody fees 

under Rule 17 (1) (h) (2) of tho Proce.ss-Kces Rules in rospeet, of the ahovo-mentionod 
attachment. 

Datrd Bailiff. 


THE BURMA GAZETTE, 

Februaey 4th, 1911, Part IV, r. 91. 

The 31sl farmary, 1911. 

No. 2 (General).—^With reference to section 128 (2) (i) of the Code of Civil Procedure, 
1908, the following rules for the delegation to the Deputy Registrar of the Court of 
judicial, quasi-judicial and non-judicial duties made by the Chief Court of Lower Burma 
and sanctioned by the Local Government are published for general information:— 
The rulfc shall be inserted in the First Schedule to the Code as “ Order LII —Dele¬ 
gation of judicial, etc., duties.” 

From the date in which the rules come into force, all existing rules regulating the 
procedure of the Chief Court in its Original Jurisdiction to a contrary effect are, so far 
as they are contrary, superseded. 

1. All ex parte and consent applications, .and (unless the parties concerned or their 
Advocates or Pleaders require the matter to be placed before a .ludge) all contested 
apfdioations of the description or relating to the matters hereunder mentioned shall be 
made to a Deputy-Registrar: Provided that 

(i). When a Eftputy Registrar shall jefuse any uncontosted application nnder this 
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rule, the matter shall, at the request of the applicant or his Advocate or Pleader, he 

referred to the Judge. ,. , , .j * 

(ii) A Deputy Registrar may refer to the Judge any matter 'which he considers to 
be a fit and proper one to be so referred by reason of its importance or difficulty or 
novelty or by reason of the order to be made thereon being appealable or for any other 
cause:— 

(1) Applications for admission of plaints. 

(2) Applications for leave to verify plaints, petWons, and -written statements. 

(3) Applications for special leave of the Court to file plaint when such leave is 

necessary. « , , u i 

(4) Applications ufider Order 1. Rule 8 (1), for leave to sue or defend on behalf of, 

or for the benefit of, aE in the same interest. 

(6) Applications for leave under Order II, sub-rule 3 of Rule 2. 

(6) Applications under Order 11, Rule 4, to join causes of action in a suit for the 

recovery of immoveable property. / 

(7) Applications relating to the conduct or frame of suits previous to the hearing 

unless the suit is in one of the lists of causes for the day. 

(8) Applications for the admission or appointment of a next ttend or guaidian- 

ad-Wm of a minor or new next friends or guardians-ad-Kte.’n. < 

(9) Applications for fresh summons or notice and for short date summonses and 

notices, 

(10) Applications for orders for substituted service oj summons, notice, or order. 

(11) Applications for transmission of proeees for service -to another Couit, etfc. 

(12) Applications against a party in default to compel fifing of written statement 

or affidavit of documonte, including applications to dismiss suit or applica¬ 
tion for want of prosecution or to strihe out defence or to transfer to the 
undefended list of causes. 

(13) Applications for transfer of suits from the lists of contested suits to any other 

list. _ _ I ■ 

(14) Applications arising from the death, marriage, or insolvency of parties to 

suits or petitions or from the assignment, creation, or devolution of any 
interest, estate, or title, pendmie lile. 

(15) Applications to amend plaint, petition, or subsequent proceedings where the 

amendment asked for is purely formal. All amendments whether made 
by order of a Judge or under this rule shall be attested hy a Deputy- 

Registrar. j ' rv J V7T 

(16) Applications for further and better statement of particulars under Order VI, 

Rule 5. 

(17) Applications for leave to file further written statements. 

(18) Applications for orders for discovery and for orders concerning the admission, 

production, and inspection of documents. 

(19) Applications for leave to delivor interrogatories. 

(20) Applications for order for execution of a decree or order for arrest, attachment, 

sale or otherwise, with po-wer tg order issue of notice under Order 
Rules 16, 22 or 37, or whore notice is otherwise necessary or considered 
desirable. 

(21) Applications for order for the transmission of a decree with the ptescribed- 

certificates, etc., with power to iasuo notice under Order XXI, Rule 18 , 
Rule 22. , '* 

(22) Applications for the execution of a document or for the qndofseznent ft 

negotiable instrument under Order XXI, Rule 34, . * 

(23) Applications for examination of judgment-debtor as to his property und*!' 

Order XXI, Rule 41. 

(24) Applications f allin g under section 52 of the Code. 

(26) Applications for leave under Order XXI, Rule 60, sub-rule ^2). 

(26) -^Applications for the issue of proclamations of ^e under.Order XXI, Bule^ai^; 

and for directions as to the publication thereof under Rule 67. * - ' 

(27) Applications for confirmation of sale and certificate of sftle to pnwSjwsgi 
• of immoveable property. 
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(28) Applications for possession under Order XXI, Rules 96 and 96. 

(29) Applications for special costs in connection with the attachment sale of 

immoveable property. 

(30) Applications for special directions to the Bailiff as to the service or execution 

oi^any process of the Court. 

(31) Applications for order for withdrawal of attachment or for return of a 

warrant. 

(32) Applications for ordeiPfor payment of money realized in execution or otherwise 

deposited in Court, including applications to share in assets realized under 
section 73, unless the C!*e is in one of the cause lists for the day. 

(33) Applications for commissions to examine witnelses under Order XXVI, 

Rule 1, unless the suit is in one of the lists of causes for tho day, and 
applications for dc hene esse examination. 

(34) Applications for extension of time under Order XXVIT,Rule 7, or by a party 

in defoult for further time to file written statoraont or affidavit of documents, 


and generally all applications for further time not otherwise provided for. 

(35) Applications for statement of names and disclosure of partners’ addresses 

anti residence under Order XXX, Rules 1 and 2. 

(36) AppUbations for le<ave to issue execution under Order XXX, Rule 9. 


(37) Applications for leave to sue or defend in forma pauperis, and investigation 
as to the pauperism of petitioner for leave to sue or defend a suit or to appeal 


as a pauper. • 

(38) Applications by receivers and others relating to the management and disposal 
of property. 

(.39) Applications for orders of reference to arbitration unless the suit is in one of 
tho lists of causes for the day. 

(40) Applicsitions for orders requiring a party to a suit or matter to produce and 

leave with the Chief Clerk any document not in the English language in 
his possessinn for the purpose of being officially translated. 

(41) Applications for return of exhibits, both documentary and non-documentary. 

(42) Applications for order for the production of records or documents in the 

Chief Court, or accounts filed in such records, before any other Court or 
officer of Buc’h Court. 


(43) Applications for an order for tho issue of a proceeding to another Court for 

tho production of a record of such Court or of notice or subpoena to a public 
officer for the production of a public record or register. 

(44) Applications for inspection or copy of a will. 

(45) Applications for orders of production of prisoners and others under tho 

• ftisoners Act, 1900. 

^46) All matters affecting procedure arising out of applications under the Indian 
Succession Act, 1866, tho Probate and Administration Act, 1881, the Court- 
“fees Act, 1870, the Indian Companies Act, 1882, the Indian Trustees Act, 
1860, the Trustees and Mortgagees’ Powers Act, 1866, tho Indian Trusts 
Act, 1882, the Indian Arbitsation Act, 1899, the Powers of Attorney Act, 
1882, the Bankers’ Books Evidence Act, 1891, the Guardians and Wards 
Act, 1890, and generally in the matter of any Act unless otherwise provided 
in the Act itself or by the rules thereunder or by these rules. 

1 2. Any party desiring to have any question which has been decided by a Deputy 

Regisiatar, whether disputed or not, referr^ to a Judge may apply therefor to the Court 
'within eight days from the issuing of the order eomplained of or within such further 
perio^ as the Judge for sufficient cause may allow. 

3. Unless the Court or a Judge otherwise orders (or a Deputy Registrar otherwise 
directs) the costs of all orders passed by and of all proceedings before a Deputy-Registrar 
shall be costs in the cause. 
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THE BURMA GAZETTE, 

OuToisKB 21.ST, 1911, Part IV, r. 922. 

CHIEF COURT OF LOWER BURMA. 

NOTIEICATION. 

TtateH. Rangonv, fhc 19lh Ocloher, 19]]. 

No. 19 (Genbral). —With reference to seotioi 122 of the Code of Civil Procedure, 
1908, and with the sanction of the Local Govommont, the Chief Court, Lower Burma, 
makes the following rules for the regulation of matters connected with its own procedure 
in the c.xerciae of its Original Civil .lurisflictiou;— 

The ruloB shall be inserted in the First Schedule to the Code as “ Order LIII 
—Original Sido Rules of Procedure.” 

The rules contained in the First Schedule to the CcmIc of Civil Procedure, 1908, shall, 
so far as they aro inconsistent with or ermtrary to the Rules herewith published and, so far 
as the practice and procedure of the Original Side of the Chief Court of Lqwer Burma only 
aro concerned, be deenrod to have boon altered or superseded by the ruleifsecondly above- 
mentioned. 

a 

Ordbb LIII. 

Original Side Rules of Procedure: 

PrclimiTiw!/. 

1. In these rulo.s unless there is sometliing repugnant in the subject, or context:— 

(1) The word “ Judge ” means any Judge of the Chief Court < 

(2) The word.” “ plaintiff ” and “ defendant ” iiMpectivoly include [wtitioncr and 
re.spondent in miscellaneous proceedings. 

2. In the absence of a Deputy RegLstiar an Assistant Registrar shall exercise all the 
functions of a Deputy Jlcgistrar under these rules. 

.8. Except upon close holidays the ofllces of the Court shall be open to the public for 
business from 10..'10 a.m. until 4.30 p.m. on all week days except S.atm-daya, and on 
Saturdays from 10..30 a.m. until 2 p.m. 

4. For tho more convenient despatch of the business of the Court, unless notice to the 
oontrary be previously given, tho Judge or one of the Judges on tho Original Side will 
ordhmrily sit in Cham tiers on Court days from 10.30 to II a.m. to dispose of any matter 
referred by a Deputy Registrar under tho provisions of Rules 1 and 2 of the rules delegating 
imder tho Code of Civil Procedure, 1908, Judicial, Quasi-Judicial and non-Judjoial;^uties 
to Deputy Registrars (Order LII), and the Deputy Registrars or a Deputy Registrar will 
every day on which tho offioo.s of the Court are open sit to dispose of the applications 
specilied in Rule I abovomentionod. In the event of the absence of both the Deputy 
Registrars, such application.s if of an urgent nature, may be made to the sitting Judge in 
Chambers. 

Inslilulimi of Proceedings. 

6. Plamts, written statements, jxstitions, and affidavits shall be either printed, t 3 rpe- 
written or written in a elear .and legible hand in the English language on durable white 
foolscap paper, on one side only of the paper and so as to leave a clear margin one inoh and 
a half wide on the left side. *, 

The matter shall be divided into paragraphs numbered conseouthwly, and each 
paragraph shall contain as nearly as may be a separate allegation. Dates and figuresshall 
be filled in before presentation. When native dates are given, the oortesponding English 
dates shall always be added. 

Material corrections or alterations shall be authenticated by the initials of the person 
verifying a plaint or written statement, or signing a petition, or making an affidavit. 

Every affidavit which has to bo interpreted to the declarant shall be interpreted toi. 
him by an officer of the Court, who shall note on the affidavit the fact th(it he has dobe so 
and the date. 



APPENDIX G—BURMA. 


1547 


6. Tlie first two paragraplis o£ ilio preeedijig rule apply to copies of dociimonls 
intended to be served upon other part-icB to a suit or proceeding Press copies shall not be 
aeoopted. 

7. Plaints, written statonicnts, pctitioiiK, oiul affidavits presented to the Court in its 
original civil jurisd ict-iem shall be intituled “ In the Chief (Anirt of Lower Burma, Original 
Civil Jurisditifion.” A space shall he left for the description and number of the suit or 
proceeding. 

8. No con' 08 |>ondence relating t o suits or proooodings before the (^ourt con be attended 
to, but any person having business in the C-ourt^r its office shall transact the same in 
person or by a duly authorized agtgit, advocate or pleader. 

9. Except ill plaints and in petitions initiating miscollanious proceedings, the names, 
descriptions and ]jIaco.s of residence of the plaintiffs and defendants, other than the. first 
plaintiff, defendant, petitioner or rc'spondeiit, need not. he set out, hut Ihe words “ and 
another ’ or “ and others, ’ whichever nui}’ be applicable, slmll be added after the name of 
the first plaintiff or clefeiulant. 

10. Inevory document relatingto a suitor pnjceediiig already instituted, the number 
of the suit or proceeding shall ho oiit*!red bofoTO the documont is presented. 

11. A party, advocate or pleader prosontiiig a written statement, affidavit, or peti¬ 
tion, %xcopt in«nattors as of eoui'se, sliall send a copy or copies thereof to the other party 
or parties to the suit or proecoding or their advowito or pleader within 24 hours from the 
time of^iroseiitation of the documont, 

12. In every jietitioi^the section or sections of the Act (if any) under which the 
applicant claims the oriler asked for by liim shall be stated. 

13. The Registrar. Deputy Registrars, Assistant Registrars and the Senior Jiiter- 
proters attachod to the Chief Court for Burmese, Hindustani, Gujarati, Chincso, Tamil 
and Telugu arc empowered to administer the oath to deponents of affidavits to be filed 
in the Chief Oourf,. The senior Intorprolcrs shall exercise the power conferred by this 
rule only within the precincts of the Court. 

14. If the documont does not comply with Rules 6, 6, 7, 9, 10, 11 and 12, or if it is 
defective in ^ammar, form, or otherwise it shall ho returned to the person presenting it. 

" lo. Plaints, writl^on statements and affidavits shall be presented to a Deputy 
Registrar. Petitions shall ordinarily be presented to a Deputy Registrar, but when 
immediate orders upon an urgent application are desired the petition may be presented 
to the Judge, upon his taking his seat on the Bench in the forenoon. 

16. Upon receipt of a document bearing a court-fcc label a Deputy Registrar shall 
examine the correctness of the court-fee and if, in his opinion, it is insufficient he shall 
inform the advocate or party tendering the same and return the document to him if the 
advocat<‘. or party is willing to pay such court-fee as in the opinion of the Deputy Registrar 
is necessary. He shall at the same time fix a time under Order VIl, Rule 11, or section 141 
of the Code within which such additional Court-foo shall be paid. If the advocate or 
party contends that the court-fee on the document is correct, the Deputy Registrar 
shall submit the document to the Judge for orders. As soon as a document has been 
properly stamped, the stamp shall be forthwith cancelled in the manner prescribed by 
section 30 of the Court-fees Act, 1870, and the cancelled portion shall ho destroyed. 

17. A Deputy Registrar shall enter upon a diary form to be used in every suit and 
distinct misceUancous proceeding, the date on which the plaint or petition initiating a 
proceeding was presented and the name of the*person presenting the same. 

He shall also note any remarks he may have to offer regarding the same, and 
regarding the admissibility of a plaint, with reference to the piovisions of the Code and 
of these rules, and any other remarks upon matteis to which he may think it desirable 
to call the attention of the Judge. 

He shall then submit the plaint or petition to the Judge for orders, unless he is 
empowered to deal with it himself. 

18. If the Judge entertains no doubt as to the admissibility of a plaint or as to grant¬ 
ing the prayM of a petition ex-parte, he shall pass orders admitting or granting the same 
without hearing the party in person, or his advocate or pleader. Otherwise the case shall 
ordinarily be placed upon the daily cause list on as early a date as other business will 
{^mit of for argument as to admission, or granting of the prayer of the petition. 

19. Except in oases in which a party is entitled to the order asked for in a petition as 
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a matter of tight and of course, notice shall ordinarily he issued to the other party 
interested to show cause why the order asked for should not he granted. If a party 
making an application desires that the order he asks for he made without notice to any 
other party interested, reasons for making the order without such notice should he set 
out in his petition. 

20. When application is made for the Court’s permission to a plaint or application 

being verified by some person other than a plaintiff or person on whose hehalf the applica¬ 
tion is made, the application must be accompanied by un affidavit by the person pro¬ 
posing to verify, showing clearly his ponnection with the facts alleged in the plaint or 
application. , 

21. If an agent desireP to institute or defend a suit or proceeding on behalf of his 
principal, he shall at the tinio of presenting the plaint or filing his written statement 
produce any original power of attorney which he may hold, if it is not already filed in 
the Court. 


A Deputy Registrar shall examine the power of attorney and if it contains the neces¬ 
sary powers shall m.ake an entry to that effect at the' foot of the application for leave to 
verify or the affidavit filed in support thereof under Buie 20 and return the power of 
attorney; provided always that any plaintiff or defendant shall, on receiving notice 
requiring him to do so, forthwith produce and leave such power of attorney at the Office 
of the Deputy Registrar for inspection by the opposite party or his advocate. 

22. When an original document is produced by a plaintiff under Order VIl, Rule 14 
of the Code upon presentation of a plaint, a Deputy Registrar shall put thereon his 
initials, and a note of the date of presentation. H the document is not in the English 
language, a duly authenticated translation by a licensed translator of the Court must bo 
produced with it. Provided that a Deputy Registrar may receive the plaint without a 
translation of the document if urgency translation fec.s arc deposited at the same time. 

23. If a copy is dolivered to bo filed with the plaint in lieu of the original, the Chief 
Clerk shall compare the copy with the original, and if found correct ijiill endorse on the 
copy “ Compared with the original and found correct” and shall initial the same. 

24. When a plaint or document initiating a proceeding has been admitted and 
registered, its number in the register shall forthwith he entered on the face of it, and on a 
facing cover to bo attached to it. 

26. Applications by petition made in any previously instituted suit or proceeding 

shall not be registered as distinct proceedings, but shall bear the number of the suit or 
prooeoding in which they are made. This, however, shall not apply to applications for 
execution of decree, or claims preferred to, or objections to the attachment of, any 
property under Order XXI, Rule 68 of the Code, or to any cases in which the applicant 
is not aheady a party to a previously instituted suit or proceeding, except an application 
to be mhde a party to such suit or proceeding. ’ 

• 26. Upon delivery by the plaintiff of the proper court-fee stamps for the process-fee 
for service of summons, a Deputy Registrar shall fix a day for the defendant’s appearance, 
and shall cause a summons to be prepared. 

27. Process-fees for the issue of summons, notice or other process, costs of advertise¬ 
ments and copies of plaints, petitions, affidavits, etc., for service on defendants or respon¬ 
dents. if not tendered on presentation of the plaint or petition, shall be filed in the offic^ 
or deposited within ten days of the date of the order on which such summons, notice, 
process or advertisement is to bo issued. In default of that being done, the plaint or 
application shall be included in the list of a Deputy Registrar to he struck off if proceM 
foes, costs, otc., are not paid. An endorsement on the plaint or petition to the effect thsA 
it has been stnick off shall be signed by a Deputy Registrar. The plaintiffpetitioiiet 
or his advocate or pleader presenting the plaint or petition or an applisation for issue 
of process is expected to ascertain and shall be presumed to know the date of the order 
directing the issue of the process. 


28. When a petitioner for Letters of Administration or probate ot the peteon 
appointed a guardian of the person property of a minor on giving eeonrity fafil tti'l 
complete tbi ffecurity required to be fnmisfaed by him within three months nnlen file; 
time for furnishing seourity has been extended from the date of the order 
security to be given the petition for letters or probate or the appointmmit qf mdt gtmw 
as aforesaid as the case may be, may he taken off the file provided 
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given by ita inclusion in one of the Deputy Registrar’s lists. An endorsement to the 
effect that ft has been taken off the file shall be signed by a Deputy Registrar under and 
by virtue of this rule and without further order. The applicant or his advocate or 
pleader is expected to ascertain and shall be presumed to Imow the date of the order 
requiring security to be furnished. 

29. A pUrtnt or petition taken off the file under Rules 27 and 28 may be restored to 
the file, as of the date on which it was originally filed, on the application of the plaintiff or 
petitioner and on suflioieut grt^inds being shown to the satisfaction of the Court, or the 
Sitting Judge in Chambers, 

30. When a plaint or petition is so taken off the file, the plaintifl' shall be at liberty, 
subject to the Law of Limitation, to present a fresh plaint or petition for the same 
matter. 

31. Copies of decrees of other Courts transmitted to the Chief Corat for execution 
under section 39, shall, if the decree-holder fails to apply for execution within six months 
after the receipt of the copy of the decree by the Chief Court, be returned with an 
endorsement to that effect signed by a Deputy Registrar and a certificate of non- 
satisfaction. 

32. When an attaching creditor fails to bring the attached property to sale for a 
perio^ of thre^ months after the date of the attachment, his application shall be liable 
to be dismissed and the attachment to bo removed after notice to him by a Deputy 
Registrar, provided that the matter shall at the request of the applicant or his advocate 
or pleader be referred to the Judge in Chambers. 

• 33. Ordinarily and udless the Judge otherwise directs the summons shall bo for final 
disposal of the suit. 

34. A plaintiff who desires that a summons for settlement of issues shall issue, or 
that a summons shall be in form 4 of Appendix B to the Code, shall intimate such desire 
in writing on the plaint. 

35. Ordinarily the summons shall require the defendant to appear on the fourth or 
some subsequent Monday after the date of issue of the summons, and shall inform him 
that if he wishes to defend the suit he must present a written statement of his case to the 

Registrar at least seven days before the day fixed for his appearance, and that in 
uefault of his so doing, the suit may be decided without hearing him. 

36. The length of time to be allowed for the defendant’s appearance after service of 
the summons shall bo fixed by a Deputy Registrar aocordmg to the circumstances of each 
case, allowpig sufficient time for the preparation of a written statement by the defendant. 

37. A notice to a party to show cause against an application shall require him to show 
cause on the first or some subsequent motion day after the date of issue of the notice. 

38. All interlocutory applications in a suit which has been entered in List (6), (0) or 
f7), referred to in Rule 61 other than those which may be disposed of by a Deputy 
Registrar, shall be heard by the Judge to whom the trial of suits entered in such list has 
for the time being been assigned. If the said Judge is absent or not sitting on the 
Original Side, any motion in the suit, if urgent, may be made before any other Judge 
sitting on the Original Side. 

39. A defendant who alleges that the time allowed for presenting his written state¬ 
ment is not sufficient must apply for further time to a Deputy Registrar cither verbally or 
by petition on or before the day fixed for putting in the same. In default of such applica¬ 
tion being made on or before the aforesaid day costs not exceeding Rs. 86 may be allowed 
to plaintiff against him. 

. 40. Unless otherwise ordered no suit for final disposal shall be heard— 

(o) If the defendant resides or all the defendants reside within the local limits of 
the e«igineJ jurisdiction of the Court until after seven clear days from the service of 
the summons; 

(h) If the defendant resides or all the defendants reside in Burma but the defendant 
or any of the defendants resides beyond the local limits of the original jurisdiction of the 
Court, until after twenty-one clear days from such service; 

(fl) If the defend^t or any of the defendants resides in the Province of Bengal and 
^ any of the defendants who does not reside in Bengal resides in Burma, until twenty- 
l^t idear days after such service; 
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{d) If th(5 dofondant or aay of the doleiidants resides in India elsewhere than i 
Rengal or Burma, until forty-two clear days after such service ; and 

(e) In all other cases, until such date as a Deputy Registrar shall fix, havin 
regard to the place where the summons is to be served. 

4^1. All acts which may bo done by the Court under Order V, Rules 19, 20, and 21c 
the first schedule to the Code may be done by a Deputy Registrar and service of summoi: 
or other process as may be ordered by a Deputy Registrar shell bo as effectual as if th 
same had boon ordered by the Court. 


Prucess. 

42. Sammonses to parties and witnesses, warrants, notices and other processes sha 
be signed, sealed, and issued by a Deputy or an Assistant Registrar, provided that ever 
warrant or order committing a person to custody in jail shall bo signed by the Judge. 

43. Summonses, notices to show camse, citations, and other processes to be serve 
withhi the local limits of the original jimisdiction of the Court shall bo delivered tor sorvic 
to the Bailiff, who shall endorse thereon the date of receipt by him. 

44. If the person to bo served is personally known to him or to any of his officers wh 
is at the time available, the Bailiff shall cause the process to bo served forthwith. Jf th 
person to bo served is not so known the Bailiff shall forthwith communicate with th 
party desirmg to hiivo the process served or with his advocate or pleader, appdiuting 
time at whioh one of his officers will bo available and ready fo proceed'to effect servict 
and requesting that some one who personally knows the person to be served may accoib 
pany the officer to point him out. 

45. A summons and other process to be served in Burma, but beyond the local limit 
of the original jurisdiction of the Court shall be sent by post to the C'ourt of widest juris 
diction, not being a Divisional Court, at the headquarters of the Township in whicji tb 
person to bo served resides. If the summons is to be served out of Burma it shall b 
sent for service as provided by section 28, Order V Rules 21-23 and 25 of the Code ti 
the Court named by the party. 

40. Unless otherwise ordered a second or subsequent summons or process shall ng 
bo issued until after the one previously issued has been returned. 

47. A special list shall be prepared for a Deputy Registrar every Monday under th' 
headings f‘Summons,” and “Notices,’' and all cases in which a summons, notice o 
citation is returnable on that day and in which a written statement has not been file( 
or an appearance, caveat or statement of objections has not been entered by or on bchal 
of the defendant or respondent or any of the defendants or respondents up to the previou 
Saturday shall be entered m the said list for enquiry as to the sufficiency of the servio 
of the summons, notice or citation. At such enquiry whioh may, if necessary, bi 
adjourned from time to time, affidavits or further affidavits may bo received or evidenci 
taken vivd voce. A Deputy Registrar on being satisfied as to the duo service of thi 
summons, notice or citation shall deal with the case as provided in Rule 52 or 66 or oausi 
it to be set down for hearing as provided ui Rule 53, 64, or 66. 

48. Tlie oath of process-servers and identifiers to affidavits in proof pf service o 
summons may be .administered by tho Bailiff or the Deputy Bailiff. With his retun 
of service of the summons or process, the Bailiff shall submit the affidavit or affidaviti 
as to service. 

49. No summons or other process shall be served or executed on Sunday, Christmai 
Day or Good Friday except by leave of a Judge or a Deputy Registrar, 

- » 

Address for Service. * 

50. Every party appearing in person shall enter his name and place of abode as als< 

an address within the local limits of the original jurisdiction of the Court {to be called ^ 
address for service) in a book to be kept by the Chief Clerk, and unless otherwise otdeiW 
all notices and other judicial processes required to be served on any such party sbs^ ti 
deemed to have been duly served on him if left at his address for service. * ’ 
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Cause Lists, Proof of Service, Hearing, and Dis 2 >osal o/ex-partc Suits 
and Maltera. 
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51. Lists of pending cases shall be kept under the following heads:— 

(1) Suits for appearance of defendants. 

(2) Uncontested suits. 

(3) Miscellaneous proceedings. 

(4) Insolvency proceedingji. 

(6) Uontested short suits.' 

(6) Contested Commercial suit 

(7) General contested suits. 

(8) Postponed cases. 

(9) Daily list of cases for hearing. 

52. In a suit which is not defended bj the defendant or any of the defendants and is 
(a) one for a liquidated demand, or (b) for damages, a Deputy Registrar may, provided 
that the plaintiff docs not desire to bo heard by a Judge, record such evidence as may be 
necessary to prove the claim ex-parie and may bo tendered on behalf of the plaintiff, and 
shall if ho so records evidence submit the case to the Judge or one of the Judges in 
Chambens with a draft of the minutes of the decree to be passed in the suit or (6) a 
report a? to the amount of damages which in his opinion may bo awarded to the plahitiff, 
for an ex-garlc decree or for such order as may bo deemed proper, and the Judge may 
thereupon either pass an ex-parte decree or such order as he ma y deem proper, or adjourn 
the case into Com't for hearifig and disposal. 

53. Suits other than those for a liquidated demand or damages which ore not 
defended by the defendant or any of the defendauis shall be set down tor ex-park hearing 
and disposal by the Com't on the next or any subsequent motion day after the summons 

■rs been declared duly served. 

54. Cases to b* set down in Court under one or other of the lust two preceding rules 
ishall be entered in List 2. 

55. If a written statement has beenputin by the defendant or any of the defendants, 
the Deputy Registrar on being satisfied as to the due service of the summons on the 
‘icte’ndant or defendants, if any who has or have not appeared shall transfer the suit from 
List 1 to such list of contested suits as he may think the suit should be entered in. 

56. The Deputy Registrar, on being satisfied, if necessary, us to the duo service of 
notice of an application on the respondent or aU the respondents shall, if or as soon -as the 
application is ripe for hearing and disposal, proceed to dispose of it if it is one which he is 
empowered to deal with himself or shall refer it to the sitting Judge in Chambers, or sot 
it down for hearing and disposal in Court on the earliest available date. 

57. If a summons or notice against any defendant or rcspondi nt is found to bo not 
duly sqyved, the Deputy Registrar shall on application being made therefor order a fresh 
summons or notice to issue subject to tho provisions of the rule next following, but the 
costs of obtaining such fresh summons or notice shall not bo allowed as costs in the cause 
unless so ordered by the Deputy Registrar on being satisfied that a bond fide endeavour 
had been made on the part of the plaintiff or petitioner to servo tho previous writ. 

58. After 1 summons or notice against any dofonduut or respondent has been issued 
andfound to be not duly served and no appheatiou is made for afresh summons or notice, 
or if it has been issued and found to be not duly served three times, the Deputy Registrar 
may submit the case for orders to the Court. 

60. Processes or orders to be served on a party to a suit or proceeding may be served 
on his advocate or pleader, if any, and when so served shall be presumed to be duly com¬ 
municated ana made known to the party for whom such advocate appears or by whom 
such pleader has been appointed. For the purposes of this rule an advocate who has 
onoe appeared or entered an appearance on behalf of a party shall be deemed to continue 
to be his adyooate unless and until he withdraws his appearance by a statement to that 
e&ot made in and recorded by the Court or unless and until he or such party intimates 
in writing to a Deputy B^istrar that lie has ceased to be the advocate for such partyl 

60. Caaes for the Daily List will be taken from the other lists, and put on the Daily 
Diet for suoh days and periods as may from time to time be indicated in notices affixed to 
the Dotioe-boaid of^the Court. 
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61. Evory case appearing on the Daijy List shall be deemed to have been fixed oi 
adjourned for hearing on tho day on which it appears in such list. 

62. A party who desires that a case shall not be brought on to the Daily List in its 
turn or before a certain date, must promptly apply for an order to that effect. 

63. Cases on the Daily List shall bo called on for hearing in turn as they appeal in 
the lists. 

64. The hearing of a suit entei-cd on the Daily List shall not be postponed except on 
good cause shown. 

65. A copy of the lists shall be ^ept affixed to the notice-board of the Court and the 
Chief Clerk and the Bench Clerks shall be responsible that the lists are properly kept from 
day to day. 

66. Nothing hereinbefore contained shall affect tho power of tho Judge to fix any 
case for hearing on any particular date, or to order that a ease shall bo entered in any 
particular place in any list. A Deputy Registrar shall thko tho orders of the Judge as 
to entering in the lists cases in tho Admiralty jurisdiction of tho Court, and cases in which 
the Government and Government Officers arc concerned. 

67. Each written statement shall, by way of list or schedule, refer to any documents 
not then filed, by which it is intended to be supported. No documents not referred to in 
such statement or filed in tho suit, shall be received in evidence at tho ].earing unless by 
consent or by leave of the Judge. 

68. When a ground of defence arises after tho defendant has filed his written state¬ 
ment the defendant may, within eight days after such ground of defence has arisen, or at 
any subsequent time by leave of the Court or a Judge, lilt a further written statement 
sotting forth the same, and in such case shall forthwith serve a copy thereof upon the 
plaintiff or his advocate. 

69. Whenever any defendant in his written statement, or any further written state- 
moat, alleges any grounds of defence which have arisen after the commencement of tho 
suit, tho plaintiff may file a confession of such defence in the Form No. 1 hereto aimexcd ; 
and, if such defence is an answer to thewhole suit, may thereupon apply to the Judge in 
Chambers for, and obtain a docroc for, his costs up to the time of filing such written stote- 
mont, or further written statement as tho case may be, with leave to withdraw his suit, 
unless tho Judge shall either before or after the filing of such confession, otherwise order. 

70. Amendments in pleadings, which aro made only for the purpose of rectifying 
some clerical error or errors in names, dates or sums, may be made on an order of a Deputy 
Registrar without notice. 

71. If in any amendment tho new matter does not exceed in any onojlace one folio 
(ninety words) the record containing the original document shall be amended by an 
interlineation, or, if tho amendment be by omitting some original matter, the same shall 
bo struck out of the record. In all other cases a now document shall be engrossed and 
annexed to the original. The amendment or variation shall bo made or indicate^ in red 
ink. 

72. Tho attestation of any amendment under Order II, Rules 6-7, Order VI, Rule 17, 
and Order VII, Rule 11, Order VI, Rules 18-17, or Order XX.I, Rule 17 of the Code of 
Civil Procedure shall, unless otherwise ordered by the Court, be done by a Deputy 
Registrar. 


OommercM Suits. 

73. In contested commercial suits the plaintilE may take out a general suminoiu. 

for direction returnable in not less than four days. The summons shall bo in Form No.»■ 
in the schedule of forms hereto annexed with such variations os oircuiustanoes vi»f> 
require, and shall be addressed to and served upon all parties to th? Buit-or matter, H 
may bo affected thereby. . ' i 

74. Upon hearing of the summons, the Judge shall, so fat as praotioablq, 
order as may be just with respect to all the interlocutory proceedings to be taken 
suit for the trial and as to the costs thereof, and more particularly with respect 
following matters; Pleadings, partioularf, admissions, discovery, inteiTogstr“‘" 
tion of documents, inspection otmoveable or immoveable prop«ty,coiBlDiiis_„ 
natidn of witnesses, place and mode of trial. Such order 
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♦he sohedulS of forms hereto annexed with such variations as circumstances may 
■equire. 

75. No affidavit shall be made or used on the hearing of the said summons except by 
ipecial order of the Judge. 

76. Upon the hearing of the summons any party to whom the summons is addressed 
hall, so far as practicable, apply for any order or directions as to any interlocutory matter 
)r thing in the suit which he may desire. 

77. Any application, subseqjiently ft the original summons for any directions as to 
my interlocutory matter or thing by any party, shall be made under the summons by 
wo clear days’ notice to the other party, stating tfie grounds of the application. Such 
ipplication must be made to the Jujge and not to a Deputy Jlegistrar. 

78. Any application by any party which might have been made at the hearing of the 
ffiginal summons shall, if granted on any subsequent application, be granted at the costs 
)f the party applying unless the Judge shall be of opinion that the application could not 
properly have been made at the hearing of the original summons. 

Summary SuiU. 

79. When qp order has been made giving leave to the defendant to defend a suit filed 
under ®rder XXXVII of the Code of Civil Procedure, the defendant shall, within one 
week from tlie date of such order, file his written statement, unless the Judge, who grants 
leave, orders the affidavit of the defendant to bo taken as his written statement, and the 
Bui^shall be set down in List No. 6, 6 or 7 referred to in Rule 61. 

DocnvmUBfikd in Cowrie. 

80. A Deputy Registrar may perform the fimctions of the Court under Order Xlll, 
Rule 9 (I), referring in case of doubt to the Judge. 

81. The JudgS or a Deputy Registrar may at any time require a party to a suit or 
proceeding to produce and leave with a Deputy Registrar any document not in the 
English language in his poBsession, for the purpose of its being translated by a licensed 
translator of the Court and may order that the translation when made shall be filed with 
the record. 

82. The Bench Clerk shall make and sign the endorsements enjoined by Order XIII, 

Rules 4 and 6 of the Code on documents admitted or rejected. The list of documents 
end articles Admitted in evidence shall be prepared in Form by the Bench 

drak and shall be signed by him. 

83. Copies of entries in public records or in books of account shall be examined, 
compared and attested by a Deputy or an Assistant Registrar or the Chief Qerk when the 
entry is in English, or by an Interpreter of the Court when the entry is in a language of 
whloh*tbere is a Court Interpreter, before the record or book of account is returned to the 
persoh producing it under Order XIII, Rule 6 (•!) of the Code. If the entry is not in 
such language it must be examined, compared and attested by an Interpreter duly sworn 
for that purpose. 

• Discovery and Inspection. 

84. Where the transactions which form the subject-matter of a suit have been carried 
pn wholly or principally in Rangoon and any of the parties are not residing in Rangoon at 
the time an affidavitof documents is required to be filed, such affidavit may be made by 
the Aj^t in Rangoon of such absent party on his behalf. Ecu' the purposes of this rule, 
a resident j^rtner in Rangoon shall be the Agent of his non-resident partners. 

86. If, m the case provided for by the last preceding rule, any party desires to have 
euoh affidavit made by all or any of the absent parties personally, he shall he at liberty to 
apply for an order to that effect to a Deputy Registrar setting forth,the grounds for 
^k^ snoh order and the Deputy Registrar after hearing the opposite party, may, if 
he tbhdgi it right and just, make such order. 

86. Any patty seeking discovery by interrogatories, shall, before delivery of intorro- 
.jfixsda*, pay into Court, to abide further order, the sum of Rs. 34, or such greater sum 
-^7 party seeking discovery otherwise than by interrogatories 
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ordered further to pay into Court as aforesaid such additional sum as the'Judge shall 
direct. The party seeking d iscovery shall with his interrogatories or, where any payment 
into Court has been so ordered as aforesaid with the order for disoovory, servo a copy of 
the receipt for the said payment into Court, and the time for answering or making dis¬ 
covery shall in all cases commence from the date of the service of the interrogatories 
or order for discovery. The party from whom discovery is sought shall not be required 
to answer or make discovery unless and until the said payment, if so ordered as aforesaid, 
has been made. 

87. Unless the Judge shall at or before the trial otherwise order, the amount paid in 
under the preceding rule shall, after tfie suit or matter hiis been finally disposed of, be paid 
out to the party by whom,tho same was paid in, if appearing in person, on his request, or 
to his Ad voeato on such Advocate's request where such party is represented by Advocate, 
in the event of the costa of the cause or matter being adjudged to such party, or no order 
as to coats being made, but, in the event of the Jiidge ordering such party to pay the 
coats of the suit or matter, the amount in Court shall be subject to a lien for the costs 
ordered to be paid to any other party. 

88. A Deputy Registrar is authorized to allow any party to a suit or procceduig or 
his advocate or pleader or agent to inspect in the presence of an officer of tho Court at a 
convenient time any (loeumont filed in Coimt under Order VI1. Rule Order Xlll, 
lOde 1 of the Code, or any docniueut admitted in evidoiico in the suit or proceeding. 

Summimni'K to Witnesxen. 

8!t. A summons to a witness may be applied for by a party to a suit or proceeding or 
his ad voeato or pleader at any time after its institution, and during its pendency. 

The application should be made to a Deputy Registrar, 

90, The party applying shall, within 24 hours from tho time when the .application is 
filed, pay to tho Bailiff, or, if the summons is to bo served beyond tho limits of the original 
jurisdiction of the Court, to the Accountant, such sum for the travelling and other 
expenses of the person or persons summoned as may bo requisite according to the 
following scale 

- Maximum. 1 Miuimum. 


Es. A. P. ' Rs. A. P. 

O U A I A 10 A* 


Soldiers, marimTH, lHboun'r»,carrierB,doTneBtk; servants, sircars, etc. 

2 

8 

0 

0 

12 

0* 

Tradesmen. 

8 

0. 

0 

1 

0 

0 

Merchants, managers of banks, s^'mindars, gontlonicn of property . 

12 

0 

0 

t 

0 

0 

Auct'icnoera, brokers, proft'ssionftl acconntanto .... 

10 

0 

0 

3 

0 

0 

Prof(‘H8ionai men ......... 

18 

0 

0 

8 

0 

0 

Editors, engineers and surveyors. 

12 

0 

0 

3 

0 

0 

Oftieers in civil employ drawing not less tlian Ka. 500 a mouth 

12 

0 

0 

« 

'0 

0 

according to rank. 







Military and Naval officers, according to rank .... 

12 

0 

0 

8 

0 

0 

Shroffs, bunuias, sohoolmastcrs, commanders, and officers of ships 

8 

0 

0 

2 

0 

0 

Articled and other clerks. 

1) 

0 

0 

2 

0 

0 

Police Inspectors, petty officers,” military or marine 

4 

0 

'0 

2 

0 

0 

(fustflniB-house officcre and enginc-drivere. 

4 

0 

0 

2 

0 

0 

(Jodown sircars. 

4 

0 

0 

2 

0 

0 

Pemales, according to station ....... 

5 

0 

0 

1 

0 

0 


In special oases or in cases not provided for in tho scale, the Court sb^ allow suoh. 
fees as it thinks fit. , 

91. A Deputy Registrar shall issue summonses as soon as possi'Ae after the BailiS 

or the Accountant has endorsed tho application with his receipt for the money paid afid 
ordinarily without reference to a Judge. In case of any disagreement or doubt as to the" 
scale of travelling and other expenses which should be tendered to a witaesr, theDepnt}r 
Registrar shall refer the matter to the Judge. i *' f v 

92. If a witness’ evidence is not taken or completed on the first day on which he hsti' 
attended in obedience to a summons, the party who has summoned him shaU befoot dpiDjS 
on that day deposit with the Bailiff of the Court the same amoun^as'wiis 
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allowed forthe next day of hearing, and if on that day his evidenee is not taken or com* 
pleted, his allowance for the next day of hearing shall bo deposited, and so on until the 
witness has been discharged, or until the case has been eonoluded. 

93. Witnesses must apply in person to the Bailiff for their expenses allowed for 
attending on every day after the first day. 

94. No expenses of witnesses shall be indudod in the costs allowed, except suoh as 

have been paid through the Bailiff or the Accountant or certified bj^ the Judge or by a 
Deputy ^gistrar. , • 

• 

Examinatiim of and Witnesses hy the. Court. 

• 

95. The substance of the examination held by the Court under Order X, Buie 2, 
shall bo reduced to writing by the Judge or a Gazetted Officer of the Court and shall form 
part of the record. 

96. In cases, in which an appeal is allowed, other than those dealt with under Kule 62 
the evidence of each witness shall bo taken down in writing, in the English language, by 
the Judge or, in the prcaonce and under the superintendence of the Judge, by a Gazetted 
Officer of the Court not ordinarily in the form of question and answer, but in that of a 
•naiTative. Su^h evidence when completed shall be road over by or to the witness in 
Court Sji soon as po.ssiblo after his statement has been recorded ; and the Judgo shall, it 
neee.ssar^', correct the same and shall sign it. 

97. In cases in which an appeal is not allowed other than those dealt with under 

Rule 62 it shall not bo notflssary to take down the ovidenco of the witnesses in writing, 
at length ; but the Judge or a Gazetted Officer of the (iourt in the presence and under 
the superintendence of the Judge as the examination of each witness proceeds, shall 
make a memorandum of the substance of what ho deposes, and such memorandum shall 
bo written and signed by the Judge or the officer aforesaid and shall form part of the 
record. t 

98. Nothing in Order XVllI, Rules 5, 7, 8, 9, 13 and 14 shall apply to the Chief 
Eiourt in the exorcise of ite Original Civil J urisdiction. In the case of such Court actuig 
trangixexerciso of the said j urisdiotiou the roeordhig of any matter referred to hr Rules 10, 
Ti, and 12 of the said Order may be done by a Gazetted Officer of the Court under the 
direction of the Judge and Rule 15 thereof shall be read as rofon-ing to evidence taken 
down or made under the rules hereinbefore set out. 

• • 

Commissions, 

99. The hearing of a suit in which a commission has been issued under Order XXVI 
of the Code shall be postponed until the return of the commission unlo.s.s the Judge or a 
Depqfy Registrar otherwise directs. 

100. An application for a commission shall bo made promptly after the grounds on 
which it is asked for are known, and the petition for it shall be accompanied by an affidavit 
or affidavits setting out the facte relied nj>on as grounds for the issue of the commission, 
and when they first became known to the applicant. 

101. Wlfon an order for the is.sue of a commission to take evidence on interrogatories 
has been made, the piirty obtaining the order shall, within four days from the date thereof, 
file his interrogatories and the documents, if any, to accompany the commission, and shall 
serve a copy of the interrogatories on the other party or his advocate or pleader who 
shall file his cross interrogatories with the documents, if any, to accompany the same 
within four days from such service anjl shall serve a copy on the other party or hie 
advocate. * 

102. If the commission is to take evidence ®it« voce, the party obtaining the order 
shall pay the necessary costs of and incidental to the same, and both parties shall file a 
list of their respective witnesses, and all necessary papers and documents within one week 

,ftom the date of the order. 

103. On default in the observance of thesoyules by a party obtaining an order for a 
flOnmdssion, the commission shall not issue without leave of the Judge, or a Deputy 
.'Begiriratandon default by the opposite party he shall not be allowed to join in the com- 
' auwkm without such leave. 
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104. When— 

(fl) A CofflinisBion is issued by the Court for u local investigation or to examine 
accounts under Order XXVI, Buie 9 or Rule 11 of tho First Schedule ; or 
(A) An Arbitrator is appointed by the Court under paragraph 3 of the Second 
Schedule to the (lode of Civil Procedure, 

the Commissioner or Arbitrator, as the case may be, shall give notice tetho parties to 
tho suit or proceeding of the tiUng of his report or award and, in submitting his report or 
award, shall inform the Court in writing that he has given such notice. 


Arrarujement of Becr,.-ds. 

105. The records of regular suits shall be divided into four parts each having a 
separate facing sheet, namely:— 

(1) Tho main file. 

(2) Tho document file. 

(3) The interlocutory file. 

(4) The process file. 

106. In tho main file shall be filed in the following order the— 

(1) Diary, 

(2) Ploading.s, 

(3) Issues, 

(4) Evidence for the plaintiff taken in the Court and upon commission, 

(.5) Affidavits (if any )read for t he plaintiff at the hearing under Order XIX, Rule 1 
of the Code, 

(0) Interrogatories administered by him and tho answcr.s thereto, 

(7) Evidence taken in Court and upon commission for the defendant or each 

defendant in order. 

(8) Affidavits read as aforesaid for him or thorn, 

(9) Interrogatories administered by him or them and answers, 

(10) Evidence of witnesses called by the Court under Order XVI, Rule 14 of the 

Code, 

(11) Judgment, 

(12) Decree. 

Norn.—Tlie proaesdliigB upon or leading up to the issue or return ut a commission, or fa connection 
with interrogatorfes and answers, shall bo filed in the interlocutory file. * 

107. In the document file shall be filed the list of documents under Order VII. 
Rule 14, or Order Xlll, Rule I of the Code, and the list of documents admitted in 
evidence, and all documents which have boon produced and filed as well as those admitted 
ip evidence. Groat care sliall be taken that in fastening dociunents together no letters 
or figures arc obliterated or defaced, and they shall be fastened in such a manner that 
every part of each document may ho readily open to view. 

108. In tlie interlocutory file shall be filed all petitions, proceedings, and orders 
thereon and all other documents not provided for by the two last preceding rules except 
processes. The documents in it shall bo arranged so that the proceedings and orders 
upon every petition shall bo kept together, but as far as possible, consistently with the 
above, every petition shall bo filed in order of date. 

109. The process file shall contain besides the flyleaf with table of contents;— 

(a) Powers of attorney, 

(i) Summonses and other processes and Affidavits relating thereto, ' 

(c) Lists of witnesses, « 

(d) Letters, etc., oalling for records, etc., and all other papers not included in the 
main file, the document file or the interlocutory file. 

110. The different files shall not be bound together until after the time for appealing 
has expired, or if an appeal is preferred, until after tho record has been received from the 
Appellate Side. 
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The Diary. 

111. The diary shall ho framed so as to show as concisely as possible every stage of, 
and every proceeding taken in the suit, and the party or parties present in jierson or by 
advocate or pleader at every proceeding. Very short proceedings and orders, such as 
proceedings and orders for the adjournment of a case, may be written on the diary for the 
signature of the Judge, but when orders not purely formal have to be made, the Bench 
Clerk should put up a judgmei^ form T#ith the file when submitting it to the Judge. 

^The JudgmeM, 

112. When judgment is given orally a note thereof in w-iting or in shorthand shall 
bo taken by an Officer of the Court, or person authorized by the Judge. 

Such note shall be submitted to the .Tudge for correction, and for signature. 

Decrees and Fminal Orders. 

113. When in interlocutory and miscellaneous proceediugs an order is made by the 
Judge after stating his reason therefor, and in any caso in which a party may desire it, a 
formaJorder shMl be drawn up containing tho number of the suit, the names of the parties, 
the order or result of the-order made, the costs ineurrod and by what partio.s and in what 
proportion tho costs arc to bo paid. 

114. Every decree and formal order shall bear tho date on which th<i judgment or 
order was pronounced, but the date on which a Judge or a Deputy Registrar has actually 
signed the decree or order shall bo noted beneath his signature. 

116. Decrees and formal orders shall be drafted by a Deputy Registrar or an 
Assistant Registrar. When the draft of a decree is ready a notice shall be posted on tho 
Court notice-boai^ that tho draft is ready for inspection in the office of one of tho Deputy- 
Registrars If it is not objected to within four days from tho date of the notice, a 
decree in the terms of the draft shall bo submitted to a Judge or a Deputy Registrar 
for signature. 

" if tho parties do not agree to the form which tho decree shall tako the caso shall 
bo set down upon tho daily list on as early a date as may bo convenient to speak to the 
minutes of decree. 

116. If a party or an advocate intimates to a Dejmty Registrar immediately after 
au order has been passed by a Judge that ho wishes to see tho formal order before it is 
submitted to the Judge for signature, tho same procedure as for decrees shall be adopted 
n respect of the draft formal order. 

117. Every decree or order for tho payment of money out of a fund .subject to the 
order of the Court shall, for the purpose of such payment, bo deemed to authorize the 
sale Ind subdivision of tho securities belonging to the fund, or of a suflieient portion 
thereof. 

118. In a deoi-oo for maintenance out of property charged with payment of the 
allowance the Court may appoint subject to such condition (if any) as it shall think fit, 
a Receiver thereunder with directions, in ease of default in payment of the maintenajice, 
to take possession of the property and sell tho same, and out of the sale-proceeds to 
pay the allowance for maintenance. 

119. In every decree and order that is not final, liberty to apply shall be implied. 

120. When a suit is allowed to be withdrawn with liberty to bring a fresh suit on 
the same matter, unless the Court shall otherwise direot, the order shall be drawn up so 
as to mjSk^the payment of the costs of the suit that has been withdrawn a condition 
precedent to the plaintiff bringing a fresh suit. 

. Time. 

121.. In all oases in which any particular number of days, not expressed to be clear 
days, is prescribed by the rules or praotioe of the Court, and not coming imdor the Statute 
of limitations, the same shall be reckoned exclusively of the first day, and inclusively 
Of the last day, unless the last day shall happen to fall on a Sunday or other day on 
gsIdOh theofii^^te elosed, in which case the time shall be reckoned exclusively of that 
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(lay also, and any succeeding day or days on which the o^y^ce^ continue closed : pro¬ 
vided that writtou statements due in vacations may be lilod on the day the Court 
reopens. 

122. Whereby these rules, or in any decree or order time for doing any act or taking 
any proceedings is limited by months, and where the word “month” occurs in any 
(looument which is ]>art of any legal proc4)dTiio under these rules, such time shall bo 
computed by caleruiur months, unless otherwis^ expressed. 

123. The day on which an order for security for costs is served, and the tine thence 
forward until and including the day or which such security is given shall not bo reckoned 
in the eompuialion of time allowed to plead, auKwvr intciTogalorics, or take any oth(T 
proceeding in tho suit or liiatter. 

J’Jxemiiion Proceedhige. 

124. Ap])UoationB under section 39 of tho Code lo send a decree or order for execution 
to another Court shall bo made by a verified petition in which the reasons for i ransfer shall 
bo sot out and particulars mentioned in clauses (a) or {h) of the section, if either applies, 
shall be clearly stated. Everj? application shall bo accompanied b)' a certified copy 
of the (leoroo or order. 

125. TheciorliHcd copy together with tho other documents mentioned in Order XXI, 
Hide 6 of tho Oodo sliall be sent by registered post. 

12b. The process-fees prescribed for the wan’ant of attachment and for the order of 
sale shall bo annexed to everj' a])plication for oxocutioii l)y attachment and sale' of 
])i’ 0 ])erty. 

127. In ever}' application for llio attachment of moveable projxjrt^ the approximate 
value of the projierty sought to bo atlacbod Bhall be stated according to the best of the 
applicant’s belief. 

128. In applications for execution by attachment of moveable property H shall be 
expressly stated wliether tbo property sought to bo attached is in the posse8.sion of the 
judginont'debtor or not, and the place where tho property is situated shall be fully 
described. 

Sftir of Immtmthlv Pro2Krifj. 

120. An application foi the Halo of immoveable prop(5rt\ attached must be accom¬ 
panied by an affidavit of some person wdio lia.s .searched (be register of deet^s for entries 
regarding the projiorty. In tho affidavit tho msiilt of tho search must lat stated, An 
abstract of the title of the judgment-debtor, so far as it ciui be aBCcrlaincd fiom tho 
register of deeds, must also bo furnisliod, ajid if tho original title deeds are in the hands 
of the (lecrcc-holdor (hey must bo pioduccd and left witli a Deputy Kogistrar. 

. 130. A Deputy Registrar .shall jircparo every proclamation of sale of immoveable 

property, and the party seeking to have tho property sold shall be bound to furnish 
him with all tlio particularn ho may require to cnablo him to prepare tho proclamation 
in oonforniity with the piovisioiw of Order XX1, Rule 66 of tho (^odo. 

131. The proclamation .shall contain a notice that only the right, title, apd interest of 
the ^udgiuent-diiblor is k> bo sold, and that pm'cliasers must satisfy ihomBolves as to the 
judgment-debtor’s title to tho pnqjorty, and that the title deeds or an abstract of 
the judgment-debtor's titl<» will be open for iuapeetion at the Office of one of the Deputy 
Iksgistrars. 

Tho proclamation shall also slate in whose poHscssion and occupation the property 
i.s, and tlio tenauoy or teniis on which nuy xrorson is in occupation or pogaeesion. 

132. At Hale.s' other than sales after attachment, a Dexmty Regiatrqj may, and shall if 
requested so to do, fix a rc.ser\m x>rice. The fact of the reserve, if any, shall be entered 
ill the proclamation. 

133. After completion ol the jiroidainatioii it sliall 1)0 sent with a warrant for sale 
to the Bailiff. Tho warrant for sale may be signed by a Deputy Registrar. 

134. No proclamation of sale of immoveable property shall issue until after the 
jicrHon applying for sale has dcjiosited with tho Bailiff an amount sufficient to defray; 
the expense of advertising it daily for one month in a local newspaper or advertiser. " ' 

136. Sales shall be conducted by the Bailiff of the Court, and shidi ordinartfy be 
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hold within’ the prociiictii of the Court-house. If tlio party at whose instance the pro¬ 
perty is to be sold desires that it should be sold on the spot, ho must state his wish in 
his application for sale and deposit with the Bailiff the prescribed fee for attendance at 
the spot. After the place of sale has been stated in the proclamation, it shall not be 
altered. 

136. The flame of each bidder at the sale of immoveable propert y shall bo noted by 

the Bailiff and the amount bid by him shall be entered opposite his name. If there be 
no bid, on the highest be below^ho reserved price (if any), the Bailiff' shall postpone the 
sale and record the reason of the postponernont^n his sale-book. If the highest bid 
be equal to or higher than the resOTved price (if any), tho Bailiff shall make an entry 
in the sale-book to the following etract:— • 

“ I declare to have been tho highest bidder for tho purchase of t he 

projiorty above sot forth (or of lot No. ) for the sum of Us. 

137. An application for an oriler confirming a sale of immoveable property shall not 
bo necessary. If no application to sot a.side tbe sale is made within the period allowed 
therefor a Deputy Registrar may either pass or submit the sale proceedings to the Judge 
for an order confirming the sale. 

138. Wjjen a conveyance to a purchaser at a sale by the Court is noccssary, the 
purchq^er shalfsjausc a draft to bo prepared and presented to a Dejiuty Registrar within 
one week from the da.t o of sale. 

Upc® receipt thereof tho Dojmty Registrar shall give notice thereof to tho advocates 
or ploaders of tho parties to tho suit with on intimation that tho draft will be open to t heir 
inspection for four days, aiJcl that, if not objected to, it will be returned to the purchaser 
a.s approved of by the Court. 

If the draft is objected to, tbe Deputy Registrar sholl settle the draft after corrsidering 
tho objoctioua to it, and shall then if so required by either party submit it to the Judge 
for orders. 

* Sale, of Moveable Fmpert ii. 

139. As soon as possible after an attachment of moveable jawperty, the Bailiff sliii II 
report to the Court the fact of the attachment and shall furnish a list of the articles 
'attached and their approximate value and shall rroto if any of them arc trot liable to 
attachment or sale. 

If any of ttie articles or things fall withirr tho proviso to Order XXI, Rule 43 of the 
Code, it shall ho so .stated m tho report and list. 

140. Thb report and list shall lie submitted In the Judge or a Deputy Registrar who 
shall pass such order for sale as ho. may thirrk lit, aithongli the docrcc-Iiolder may not- 
apply for a sale order. A warrant for sale shall l)o triiiisnuttod to tiio Bailiff, who shall 
forthwith prepare and is.sue a proclamation. 

141. Every proclamation shall lie advertised in a local uewspupor or advertiser 
for at least 16 days (except in ttio caseof property mentioned in tho j)rovi,so to Order XXI, 
Rule 43 of the Code), and the cost of advertismg shall bo deducted from the proceeds 
of sale. 

142. Moveable property mentioned in the proviso to Order XX I, Rule 43 of t he Code, 
shall bfl sold ns soon as may be convenient after it lias boon attached. Ottier moveable 
property shall be .sold on the third Saturday after tho day on wliich the proclamation 
shall have been fixed up in the Court. 

Qaniishee Orders, 

143. A*Deputy Registrar may in the case of any debt (not secured by a jicgotiahle 
instrument), any moveable property not in tho possession of tho j udgment-debtor, or 
any negotiable instrument, which has been attached under Order XXI, Rule 40, 61 or 
62 of the Code of Civil Procedure, issue a notice in tho Form No. 4 in the schedule of 
forms hereto annexed to any person (hereinafter called the gariiLshee) liable In pay such 
debt, or to deliver or account for such moveable property, or liable on such negotiable 
instrument to such judgment-debtor, calling upon him to appear before himself and show 
Ofttise why he should not pay or deliver into Court the debt due from or tho property 
deliverabte by him to such judgment-debtor, or so much thereof as may he sufficient to 
satisfy the daor^and the cost of execution. 
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144. If the garnishee does not forthwith pay or deliver into Court the amount due 
from or the property deliverable by him to the judgment-debtor, or so much as may be 
sufficient to satisfy the decree and the cost of execution, and does not dispute his liability 
to pay such debt, or deliver such moveable property, or if he does not appear in answer 
to the notice, then a Deputy Hogistrar may order the garnishee to comply with the 
terms of suoh notice, and on such order execution may issue as though suoh order were 
a decree against him. 

145. If the garnishee disputes his liability, hhe Depjrty Registrar, instead,of making 
the order abovementioned may order that any issue or question necessary for determining 
his liability be tried as though it wore an issue in a ^uit and may unless either party shall 
before the hearing desire the trial to be before a Judge, proceed to determine such issue; 
and upon the determination of such issue, shall pass such order upon the notice as shall 
be just. 

146. Whenever in any proceedings under Rules i4;i to 149 inclusive it is suggested 
or appears to the Judge or a Deputy Registrar to be probable, that the debt or property 
attached or sought to be attached belong to some third person, or that any third person 
has a lion or charge upon, or an interest in it, the Jiidgc, or a Deputy Registrar may order 
Bucli third person to appear and state the nature of his claim (if any) upon, suoh debt or 
property, and prove the same, if necessary. 

147. After hearing suoh third person, and any other person who may subsequently 
be ordered to appear, or in the case of such third or other person not appearing when 
ordered, the Judge or a Deputy Registrar may pa.ss .such order as is hereinbefore provided, 
or make such other order as ho shall think fit, upon such tefm.s, in all cases with respect 
to the lion, charge or interest (if any) of such third or other person as to such Judge or a 
Deputy Registrar shall seem just and reasonable. 

Such third or other person shall haw the same right to require that the trial so far 
as it may affect his interests shall be before a Judge as is confeired by Rule 145 upon the 
parties therein named. 

148. Payment or delivery made by, or execution levied upon the garnishee under 
any such order as aforesaid shall be a valid discharge to him as against the judgment- 
debtor, and any other person ordered to appear as aforesaid, for the amount paid 
delivered or levied, although such order or the judgment may be set aside or reversed. 

149. Debts owing from a firm carrying on business within the jurisdiction may be' 
attached under the foregomg rules, although one or more members of such firm may be 
resident out of the jurisdiction. Provided that any person having the control or manage¬ 
ment of the partnership business or any member of the firm within the jurisdiction is 
served with the garnishee order. An appearance by any member pursuant to an order 
shall be a sufficient appearance by' the firm. 

150. The costs of any application under the foregoing rules and of any proceedings 
arising therefrom or incidental thereto, and of any order made thereon, shfdl be in the 
'discretion of the Judge, or Deputy Registrar, as the case may be. 

161. Orders made by a Judge under Rule 160 shall be appealable as other orders in 
exeeution. 

162. An appeal to the Court shall be allowed from all orders of a Deputy Registrar 

under Rules 143 to 160. ' 

Motions — Injunctions. 

15.S. Unless the Judge or a Deputy Registrar give speeialleave to the contrary, there 
must bo at least four clear days between the service of notice of-an application or motion 
and the day named for showing cause against the application or bringing oi^,the motion,' 
and the affidavits in support must be filed and copies thereof served together therewitb.' 
Affidavits in answer or reply shall be filed in the Deputy Registrar’s dmee not later 
4.30 p.m. on the day preceding the day named for the hearing. 

164. Except by the leave of the Judge no affidavit in support of the applicatioil 
beyond those served with the notice of such application or notice of motion, as tbs osas 
may be, nor any affidavit in answer or reply filed later than the time prescribed in 
153 shall be used at the hearing nor shall more than one affidavit be made in i^y.' ' 

155. A party to whom an interim iiqnnction has been granted, khaH, befen it 
issued, unless the Judge otherwise directs, give an undertoldhig in wjritingt of 
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hia advocate, to pay such Bum by way of damages as the Court niaj’ award as com¬ 
pensation in the event of a party affected sustaining prejudice by such injunction. 


' Examinations “ de bene esse.” 

100. The examination of a witness under Order XVIII, Rule 10 shall ordinarily be 
taken by a Deputy Registrar or ABsia|fint Registrar unless the Judge shall otherwise 
direct. • • 

157. The officer taking an examination de b§ne esse shall have regard to the pro¬ 
visions of the Indian Evidence At* and shall, in case the Advocate or other person 
examining the witness press any question which such officer sfiall have disallowed, record 
such question and the answer thereto for the consideration of the Judge before whom the 
deposition may thereafter be put.in evidence. 

158. After the deposition of any witness shall have been taken down, and before it 
is signed by him, it shall bo diBtinetl 3 ' read over, and, when necessary, translated to the 
witness in order that mi.stakoa or omissions may bo rectified or supplied. The deposition 
shall be signed by the witness, and left with the officer who took it down and the latter 
shall subscribe Jiis name and the date of the examination. 


• Security to Court. 

• 159. When security isS’equired to be given it shall be taken in the form of a bond 
with or without sureties as the Judge shall direct and shall be in favour of the senior 
Judge of the Court for the time being. 

100. When sureties are roquii'cd and jierBons resident within the juriBdiction of the 
Court are tendered, a report shall be called for from the BailifI as to whether the principal 
and sureties possoss ■mthm the jurisdiction of the Court property of value equal to the 
amount of the security required. 

101. No sureties Hhall, without the order of the Judge or a Doi)uty Registrar, be 
moep ted, unless they make an affidavit or affidavits stating that the property which 
uacE of them possesses, or that their properties combined, are equal in value to the 
amount of the security demanded, over and above any ineumbrunees to which such 
properties may bo liable ; and over and above the amount for which they maj' have 
previously given security and for which they arc at the time liable us sureties. 

102. On* the application of the Bailiff summonses may be issued to persons named 
by him to appear before him or to produce before him documents of title for the purpose 
of his inquiry into the value of the property of any jwrson tendered as a suretj-. 


• Bailiff's Commission on Sales of mortgaged and attached Propr.rltj. 

163. The commission to be drawn by the Bailiff on sales of mortgaged or attached 
property shall be at the following rates: — 


(1) On sales of mortgaged property— 

When the proceeds of sale do not exceed Bs. 5UU 
When they exceed Bs. 600 but do not exceed Bs. 6,000 


When they c.vcocd Bs. 5,000 . 


5 per cent. 

6 per cent, on the 
first Bs. 600 and 2 
per cent, on the 
balance. 

At the above rates 
on the first Bs. 6,000 
and 1 per cent, on 
the balance. 


(2) On sales of attached property— 

When the proceeds of sale do not exceed Bs. 10,000 
when the proceeds of sole exceed Bs. 10,000 


cent. 

' cent, on the 
s. 10,000 and 
cent, on the 
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164. When tt sale of immoveable property is sot aside under the provisions of 
Order XXI, Rule 89, 91 or 92 of the Code of Civil Procedure, no commission shall bo 
paid to the Bailiff for Bolling the property. 

165. Whenever a sale of iramovoablo projxjrty i,s hold by the Bailiff elsewhere than 
within the preoincts of the Court-house, on the a])plication of the party at whose instance 
the property Is to bo sold, a fee of Rs. 5 shall Iki paid by the said party at the time of 
making the application and shall be credited t.^> Government. 

166. Subject to a maximum which .shall be the diifoi'onco between the substantive 

pay and emoluments of tho Bailiff end the sum of Its. 250, the foes paid each month 
under tho preceding rule shall bo drawn .and disbursed to the Bailiff at the end of the 
month. '■ 

SCHEDITLE OF J'oTiMS. 

No. 1 (Rule 69). 

IN THE CHIEF COURT OF LOWER BURMA. 


Original Gioil Jurudicliun, 


.Suit No. of 19. . 

Plaintiff, 


Uefondaixt. 

The plauitill oonfossos thodofoiico stated in the paragraph of the defendant’s written 
statement (or of the defendant’s further written statement) filed on the 
day of 19 . 

(Signed) 


Plaintiff. 


(Signed) 


Plaintiff’s Advocates 


No. 2 (Rule 79). 

IN THE CHIEF COUE.T OF J.OWER BURMA. 

Original Ginil Jurisdie.liim. 

Suit No. of 19 . 

Plaintiff, 

vs. 

Dofend.int. 

Let all parties con< crned attend before me in Chambers on the day of 
at o’clock in the noon, on the hearing of an application on the part of 

to show cause why an order for direction should not he made 
in this suit as follows;— 

Particulars. [That tho deliver within days 

partioulars of and that in default all further proceedings in this suit be 

stayed until such particulars are'delivcrod (or that the defendant ho precluded from giving 
evidence in support thereof at tho hearing of tho suit) and that the 
have days to deliver his aftoj- delivery of 

such particulars.] , 

[That the file an affidavit of documents in ton days.] 

InUrrogatorus. (For leave to interrogate, the answers to he filed within 
ten days). 

Inspection of documents Commissions. 

Inspection of property. 

Examination of witnesses. 

Any other interlocutory matter or thing. 

Dated the day of 
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No. 3 (Rule 74). 

IN THE OHIEE COURT 01' LOWER BURMA. 

Original Civil Jurisdiction. 

Stiif No. of 19 

, PliiiuUlf, 

• * tv. 

a Dofendant. 

Upon hearing tlio Advociites on i^th side-s and upon reading tlie 

affidavit of Klod heroin tho foUo#hig directions are hereby 

given: - 

Particulars .—Defendant in week to give particulars of 
Admissions.—Thai tlie plaintiff is 
Disroi't'.rg .—Defendant in a week to produce 

Ttilerrogalorif.s, —J’laintiff may interrogato as to oniy: interrogatories to be 
initialled by me. 

I'lispiictipu ()/ Documenls.— Plaintiff undertakes to produce at the hearmg, 
I’Hspi’clion* of Property. —None. 

Commissions. —Noni'. 

Exfflninaiion of IVifitc.vsis. To be examined on comniiasion or otherwise as the 
case may bo. 


No. 4 (Rule 143). 

IN THE CHIEE COURT OF LOWER BURMA. 
* Original Ciril JiirisdictioiL 


Civil E.vocution Case No. of 19 


Plauitiff, 


Defendant. 


To 


day of 


Take jiotice that you are lioix'by required on or before tiie 
19 to pay to the Bailiff of this Court tho sum of 
attached in your hands by order dated day of 19, or otlicrwise 

to appear in person or by an Advocate or Pleader of this Court before tho undersigned at 
11.15 a.m. in the forenoon on the day aforesaid and show cause to the contrary in default 
whereof an order for payment may bo passed against you. 

Dated this day of 19 . 

Advoo»tfl 
radir lOT 

Deputy Registrar, 


THE BURMLiV GAZETTE. 

OoTOBKB 21s'r, 1911, Pabt IV, r. 945. 

Chief Court of Lower Burma. 

NOTIFICATION. 

llahtd Rangoon, the I9fA Octoher, 1911. 

No, 20 (GiSNBBAl.).—With reference) to seetioii 122 of tho (.lode of Civil LTocedurc 
1908, and with the sanction.of the Local Government, the Chief Court, Lower Burma, 
lUalEes the following rules for the regulation of matters connected with it« own procedure 
in the ezeioise of its Appellate Civil Jurisdiction— 

The rules shell be iioerted in the First Schedule to the Code as “ Order UV— 
l^wlkte Kde Bulw of ftooednie.” 
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The rules contained in the First Schedule to the Code of Civil Procedure, 1908, 
shall, so far as they are inconsistent with or contrary to the Rules herewith published, 
and, so far as the practice and procedure of the Appellate Side of the Chief Court of 
Lower Burma only arc concerned, 1* deemed to have been altered or superseded by tbe 
rules secondly abovementioned. 

Okdbe LIV. 

I 

Appellate Side Rules of PrUcedure. 

Preliminary^, 

1. In the absence oi the Assistont Registrar the Chief Clerk shall exercise all the 
functions of tho Assistant Registrar under these rules. 

2. Except upon close holidays the offices of tho Court shall be open to the public 
on business from 10.30 a.m. until 4.30 p.m. on all week days except Saturdays, and on 
Saturdays from 10.30 a.m. until 2 p.m. 

Iniliation of Proceedings, 

3. Memoranda,applications, and affidavits shall bo either printed, typo-written or 
written in a clear and legible hand, in tho English language on durable white foolscap 
paper on one side only oi tho paper and .so as to leave a clear margin one inch and a half 
wide on tho left side. 

The ,matter shall be divided into paragraphs numlicred consecutively, and each 
paragraph shall contain as nearly as may be a separate ground of objection or allegation. 
Dates and figures shall be filled in before presentation. When native dates are given, 
tho corresponding English dates shall always be added. 

Material corrections or alterations shall be authenticated by the initials of the person 
signing a memorandum, application or affidavit. 

4. All memoranda of appeal and applications shall bo presented to the Assistant 

Registrar. , 

5. Memoranda of appeal and applications for revision shall be accompanied.*'. J 
certified copies of the following documents:— 

(1) Tho decree or order against which an apjxial or an application is made; 

(2) Tho judgment on which such decree or order is founded, unless the Court 
dispenses therewith, and 

(3) In appeals and applications from appellate decrees or orders the judgment of 
. the Court of First Instance, unless tho Court dispenses therewith. 

C. Whenever a memorandum of appeal or application is presented to the Assistant 
Registrar and it is in has opinion insufficiently stamped, or if ho considers that the relief 
claimed is under-valued he shall fix a time under section 107 (2) or 141 within which such 
memorandum of appeal or application shall bo properly stamped or the valuation 
amended. 

7. Whore a memorandum of appeal or application is amended the Assistant Registrar 
shall sign or initial the amendment. 

8. The date of hearing an appeal or application for revision shall be fixed by the 

Assistant Registrar and shall be notified in the manner prescribed by Order 2Xl,*Bu]fi 14. . 
He shall also fix the time for filing a memorandum of objections as provided for in 
Rule 26. , 

9. The cost of issuing notice of the date of hearing to the respondent shall bh 

depo.sited within seven days from the date of order directing such notioe to issue onkss 
the Assistant Registrar consents to an extension of time. w 

10. When notice is ordered to issue to the respondent, the appellant or apjfiieais^ 

shall in tendering the process-fees furnish as many copies on plain paper of the grOBn4A| 
of appeal or application as there are respondents. - 

11. On receipt of the records of tho lower Court or Courts, the Assistant S^|ist|W. 
shalLissuo a notice to the appellant or applicant requiring him to state within 

time what documents hi the connected records he wishes to have trsoalated. . 
event of such statement not being made within the time allowed 1^ shall either 
the time fur good cause shown or in the warning list («ss Buie the 
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call upon the^arty to show cause before him why the case should not bo laid before the 
Court for orders, under Order XVII. Rule 3. 

12. When the documents to be translated have been determined, the Assistant 
Registrar shall cause an estimate of the cost of the translation to bo prepared, and shall 
proceed as provided in the rules for the translation of documents. 

13. The Assistant Registrar is authorized to take necessary steps to cause the 

service of fresfi notices, if required, to dispose of applications for substituted-service, 
to grant postponements by oonsopt and (feiposo of applications for bringing legal repre¬ 
sentatives of deceased parties on the record and granting postponements, if necessary, 
for the piupose of service. ^ 

14. When a notice is rotiimod unservod, or not duly served, and the Assistant 
Registrar orders the issue of fresh notice and fixes a fresh date, the case should be called 
out in the presence of the Assistant Registrar in open Court fifteen minutes before the 
Court sits on the date originally fixAl, in case the respondent may put in an appearance, 
and, if he does, ho should bo informed of the postponed date and his signature taken. 


Process. 


16. Warr»n^, notices and other processes shall be signed, sealed and issued by the 
Assistank Register, provided that every warrant or order committing a person to 
custody in jail shall be signed by the Judge. 

16. Notices and otiier processes to bo served within the local limits of the original 
jurisdiction of the Court shall bo delivered for service to the Bailiff, who shall endorse 
thereon the date of receipt by him. 

17. If the person to be served is personally known to him or to any of bis officers who 

is at the time available, the Bailiff shsill cause the process to bo served forthwith. If the 
person to be served is not so known the B ailiff shall forthwith communicate with the 
party desiring to h^ve the process served or with his advocate or pleader, appointing a 
time at which one of his officeis will bo available and ready to proceed to effect service, 
Ipd requesting that some one who personally knows the person to be served may 
• the officer to point him out. 

I The oath of process-servers and identifiers to affidavits in proof of service of 

process may be administered by the Bailiff or the Deputy Bailiff. W’ith his return of 
service of the process, the Bailiff shall submit the affidavit or affidavits as to service. 

19. Notices and other process to bo served in Burma, but beyond the local limits 
of the original*jurisdiction of the Court, shall be sent by post to the Court of widest 
jurisdiction not being a Divisional Court at the headquarters of the Township in which 
the person to be served resides. If the Notice is to be served out of Burma it shall be 
sent for service as provided by section 28, Order V. Rules 21- • 23 and 2.6 to the Court 
named by the party. 

■ 20.* Unless otherwise ordered a second or subsequent notice or proce.o8 shall not be 
issued until after the one previously issued has been returned. 

21. Processes to be served on a party to a case may bo served on his advocate or 
pleader, if any, and when so served shall be presumed to bo duly communicated and made 
khown tothe party for whom such advocate appears or by whom such pleader has been 
appointed. Por the purposes of this rule an advocate who has once appeared or entered 
an appearance on behalf of a party shall be deemed to continue to bo his advocate unless 
and until he withdraws bis appearance by a statement to that effect made in and recorded 
by the Court or unless and until he or such party intimates in writing to the Assistant 
Megi$txar that he has ceased to be the advocate of such party. 

To bring promptly to notice the failure to serve process, every process issued 
‘after the first shall have its number, second, third, fourth and so on, written clearly on it. 


^ , . ' Address for Service . 

23. Bvery party appearing in person shall enter his name and place of abode as also 
. in address jvit^ the local limits of the original jurisdiction of the Court (to be called 
,-^|.a^iess for service) in a book to be kept by the Chief Clerk, and unless otherwise 
1 ^ notices and other judicial processes required to be served on any such party 
haw been duly served on him if left at his address for servioe. 
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Benches—ClasuM of cases to be heard by and amposition of.' 

24. The Mowing chusses of canoa shall he heard and determined by a Bench of at 

least two Judges, namely;— „ , , t i 

(а) Application for review of judgment by a Bench of two Judges. _ 

( б ) First appeals from original decrees and orders of Divisional and District Courts. 

(c) Second appeals in cases exceeding Bs. 3,000 in value. 

id] Rofcrence.s made under Order XLVI, Hulo^l. ^ 

(c) Beferonces and inquiries under the IjOgal ftaotitioner’s Act, 1879, and rules 
thereunder, into the conduct of Advocates and Pleaders. 

( f) Matters connected with appeals to His Majesty in Council. 

(( 7 ) Any appeal, review, revision, or original Hiiit whieli tlie Senior Juclgc may order 
to 1)0 hoard or detormuied by a Bench of Judges. 

Aofe.—Tills rule mu.si he read subject to the operation of express provisions of law, suoh 
as section 18 of the Indian Press Act, 1910. 

25. A Full Bench shall coinsist of all the Judges, or of such nuinber of Jndgc.s, not 
bemg less than throe, as the .Senior Judge may determine. 

26. The ,Senior Judge and tlio Barristei Judge of first jilace in rank and precedence 
(when such .ludgo is not the Senior Judge) shall ordinarily lio inoinberJ ol a Full Beueli 
eonsisthig of less than tho full uumlicr of the Judges. 

27. Unless other orders arc given, all Bonch cases, when Iho hearing is-complotcd 
and the}' arc ready for judgment, shall be laid before the Senior .Judge of the Bench. 
He will tlion arrango for the eonsidoration or wTiting of the judgment. 

Lists to be nmintained by the Assistant Jtegislrar. 

28. The Assistant Begistrar will maintain and keep posted up three lists of pending 
Civil appeals, applications for revision, and misccllanoous applications;— 

A. List of all uicoinploto casos. 

B. List of oases ripe for hearhig that are to lie called on a fixed date. 

C. Tiist of oases riire for heorurg that await tlieir turn for hoarhig. ods-' k 

The Chief Clerk shall bo responsible that tho lists aro properly kept from day to day. 

29. No case shall be put on tho B or the C lists until tho notice on tho respondent 
lias been duly served. 

' 30. The B list shall contain all oases ripe for hearing in which any party is not known 
to bo represented by an Advocate or Pleader. 

31. Any ease in wMeli tho Assistant Begistrar receives intimation, before the date 
fixed for hearing, that all parties are represented by Advocates or Pleaders shall forth¬ 
with bo transferred to (he bottom of the C list, to await its turn for hearing. 

32. Cases in the B list shall be called on tho day fixed for hoarhig and shall either 
be for disposal on that or immediately subsequent days of sitthig, or shall bo postponed 
under the orders of tho Court, to some subsoquont fixed date. 

33. When a ease has oiieo been transferred to tho C list, no further date will bo fixed 
for hearing but it will come up for hearing in its turn, as it stands on that list, 

34. When a case on tho C list is called for hearing, and the hearing is for aoy reason 
postponed, the case shall roraain in its original place in the 0 list. It will appear in the 
daily list of tho next court day appropriate to such case, unless the Judge, or Benoh, when 
postponing it directs that it shall not bo called again before a specified date, ^ 

3.5. On every Fi-iday the Assistant Begistrar shall issue a list of oases which will be 
on the lists for disposal during tho following week, including B list oases fi^ for hearing 
on a day in such week, and oases on the A list in which tho partiqp have Jailed to ^QW 
proper cause before him as to uou-inspoction of records or non-payment of copying, 
translation or process-fees. * * 

36. A daily list shall also be issued showing the cases for the day taken from the ' 

warning list issued on tho Friday of the previous week. ^ _ . 

37. At the close of the week, unless the Court has otherwise ordered, theWBWato^ 
oases of the week’s list shall be transferred to the top of the list of oases for heai^'^ ' 
tho following week, 

38. When a ease under the Indian Divorce Act, in which a deoyew for dMaoWM » 
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nullity of mfflriago has been passed, is submitted for confirmation, a letter shall invariably 
be addressed to the Divisional Judge who passed the decree, asking him to inform the 
parties that this Court will take the decree into consideration at the expiry of six months 
from the date on which it was pronounced with a view to confirming it or passing such 
order as may seem fit, that if either party wishes to make any application relating to 
the decree he o» she must do so within the said period of six months, and that if no such 
application is made, the Court will proceed to pass orders in the absence of the parties. 

• * 2'f p Diary. 

39. The diary shall be framed so as to show'as concisely as possible every stage 
of and every proceeding taken in tlnfcaso, and tlie party or parties present in person or 
by advocate or pleader at every proceeding. Very short proceedings and orders, such 
as proceed mgs and orders for the adjournment of a case may be written on the diary 
for the signature of the Judge but*whon orders not purely formal have in be made, the 
Bench Clerk should put ii]) a judgment form with the file when siibniitting it to the 
.Tndgo. 

Tile Judgmeni. 

■10. .1 udgniciiks may bo written by the Judge himsoll or bo delivered orally. When 
judgment is ^i\^n orull} a note thereof in writing or in shorthand shull 1)6 taken by an 
Oflicor of the Court, or person authoriml by tlie Judge. 

iSuchjinio .shall be .siilmiittcd to tlic Judge for eorroetion, fnid for signature. 

Hide 31 of Oriler XIJ sh.all not a]iply to the (thief Court,. 

• * 

Drrrtcs ami Formal Orders. 

4]. Jloeroes shiiU be signed by a Deputy flegistrnr.* The advocates {if any) on 
liotli sides shall bo required to affix their signatures 1o the decrees before they are signed 
by a. Deputy Registrar. When any advocate has not signed the decree, the cause of 
Ills failing or rofusnng to sign shall be eertified on (ho decree, 
g Care must be taken tbat each deerec is in itself clear and mtelligible. It should 
^ 'cb necessary to refer to any other documents to ascertain what it really means 

42. When in interlocutory and miacellaneous proceedings an order is made by 
the Judge after staling his reason therefor, and in any case in which a jiarly may 
desire it, a formal order .shall be drawn np containing tho number ot the case, the 
names of the.parties, the order or result of the order made, the costs incurred and t;y 
what parties and in what proportion tho costs are to ho paid. 

43. Every decree and formal order shall bear tbc date on which tho judgment or 
order was pronounced by the Judge; but the dale on wdiieli the Judge or an Assistant 
Registrar has actually signed an order or a Deputy Registrar, a decree, shall lie noted 
beneath his signature. 

44. When tho draft of a docreo is ready a notice shall be posted on the Court netieo- 
board that the draft is ready for inspection in the Assistant Registrar’s office. If it is 
not objeotod to within four days from tho date of the notice, a decree in the terms of 
the dratji shaH bo submitted to a Deputy Registrar for signature. 

If the parties do not agree to tho form which the decree shall take the case shall bo 
set down upon the daily list on as early a date as moy be convenient to speak to tho 
minutes of decree. 

'45. If a party ur an advocate intimates to tho Assistant Registrar immediately 
after an order has been passed by a Judge that ho wishes to see the formal order before 
it is submitted to the Judge for signature, the same procedure as for decrees shall be 
adopted in respect of tho draft formal order. 

Oenered. 

46, In every appeal and petition, if any Burmese name is not spelled in accordance 
with the Government system of transliteration, the Assistant Registrar shall cause the 

' * Note .—So much of Rule 36 of Order XLraa requires the decree to bo signed and dated 
by the Judge or Judges who passed it, does not apply to the Chief Court of Ixjwor Burma in 
'i-.thd exercise of its eppellato jurisdiction. See seotioh 1(5 (S), Lower Burma Courts Act, 1900. 
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spelling to be oorroctod unless the advocate ooncernod shows any good rtason to the 
contrary. 

I! the name was incorrectly spelled in the Lower Court it should nevertheless be 
correctly spelled in the Chief Court, the name as previously incorrectly spelled being 
added in brackets, if necessary, to prevent confusion. The same rule shall be applied 
as far as practicable to names of natives of India. But any person who writes English 
has tho right to .spell his own name m any way he likes, and the spelling of his ordinary 
signature should bo adopted in all documents irfCourt. 

47. No correspondence relating to caB 0 .s before the Court can be attended to, but 
any person having business in tho Court or its ofli<» shall transact tho same in person 
or bj' a duly anthorizod af.'cnt, jidvocale or pleader. 

48. The Registrar, Deputy Regisirars, Assistant Registrars and (ho Senior Inter¬ 
preters attached to tho Chief Court for Burmese, Hindustani, Gujarati. Chiuosc, Tamil 
and Tclugu, arc empowered to lulrainister the oath to deponents of a-flidavits to bo filed 
in tho Chief Court. 

Tho Senior Intorpretens shall exercise t he power conferred by this rule only within 
the precincts of the Court. 

40. Tho Chief Clerk .shall certify the copies referred to in Order XLI, Rule 37. 


Appeah to ilie. Privy CtmncU. 


.hO. Petitions for leave to appeal to His Majesty ui Council shall be presented to the 
.Assistant Registrar, who, if tho jietition is in order, will issue notice in the form attached 
on tho respondent to .show cause before a Bench consisting of at least two .Tudges 'see 
Rule 24 above), why tho oortifleato prayed for should not bo granted. 

51. When a certificate is granted, tho appellant shall, within tho ))eriod prescribed 
by Order XLV, Rule 7, give security for the costs of the respondent to the extent of 
Hs. 4,000. In oases of special magnitude and importance, the Court, may require 
•security for a larger sum ; provided that security shall not in any case be required for 
a sum excooding Rs. 10,000. 

.52. Security shall be furnished either by the deposit of cash or Government securities . 
to tho amount required or. .subject to the provisions of Rule 54 by a first mortgage of | 
immoveable property. Cash deposited under this rtile shall bo paid to the Bailiff of 
the Court. Govoriiinont securities so deposited shall be made over to tho Registrar 
or a Deputy Registrar. 

’.53. When cash or Government securities are deposited under Rule 62 a security 
bond shall be executed in Form A or Form B attached, as the case may be. 

54. If a charge on immoveable property is tendered as security, the appellant shall 
flic a draft mortgago-hond together with a valuation of the property verified by affidavit. 
Tho value of tho property shall bo at least double tho amount of the security required; 
and in the caso of land on which there are buildings which are brought into the valuation 
of the property, or whore a mortgage of buildings only is tendered, the buildings must be 
insured. 


5.5. On tender of a charge on immoveable property as security, notice of the tender 
.shall bo given to the opposite party requiring him to show cause, if he wishes to do so 
within a time to be fixed by the Court, why the security tendered should nOt be accepted. 

60. If the security tendered appears to tho Court to be unsatisfactory, the appdlant 
shall be so informed. , 

57. In every security bond, the appellant shall bind himself to pay such costs of thS' 
opposite party ns may be allowed hy the Court in the event of the appeal not bei&g 
prosecuted. > , . / 

68. Within tho period prescribed by Order XLV, Rule 7, the appellant sfasS tfitC 

deposit with the Bailiff of the Court the sum of Rs. 1,000 or such sum as the AMdSttijDt'' 
Registrar may determine to defray the expenses of printing, translating, tiansQl^^ag^); 
indexing and transmitting a copy of the record. ' ■_ f 

69. If the appellant shall fail within the time prescribed to fumiA security 
or to deposit the amount required for the preparation of the transcript recorit inS 
ance wifii Rules 61 and 68 the procoedingsrihaU be placed before the Coqit ICrdi 

60. When the Court admits the appeal, it shal] always clearly state is 
are the notual parties at the time of admission. •„ 
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n? ^PP«^ admitted, the Registrar shaU serve 

atteohnrl "“a":!. “ “I *" accounts 

attached to the record they wish to be included in the copy. It shaU be in the discretion 

1- u u or the Assistant Registrar to omit from the transcript any accounts 

w ich have not withm the time specified, been expressly asked for by the parties. The 
Assistant ^strar sha 1 also on payment to him of a fee of Rs. 16 furnisli to the parties 
a list of the pa^rs, wbmh make up the record; and sliall require each party within 
fourteen days to indicate anji papor*which -he considers immaterial. If the parties 
are apeed as to the papers to bo omitted, those papers shall not bo transcribed. If the 
Assistant Registrar thuiks that aiijr paper, as to the omission of whicli the parties are 
not agro^. should be omitted, he shall refer the matter fw the determination of the 
t^urt. Where It IS decided to include any paper against tlio wish of anv party, the 
transcript shall show clearly that the inclusion of the pajior was objected to by that 
party. 

Assistant Registrar shall unango the pai)ers in tlie transcript in the order 
s^cihod below and shall prefix an index to the transcript. He sliall also attach to 
the index a certified list oi all papers omitted from the transcript under Rule 01 

• . 

• * Order of arrangewnl of Paprrii. 

1. *)iary sheet of the Original Court. 

2. Plaint. 

• .1. Written statemeiS.. 

4. Examinations by the Court under Order X. 

5. Issues settled. 

0. Oral evidence for the party beginning, including evidence given hi a witneB.s 
for sucli iiarty on commission. 

7. Oral evSlenco for the opposite j»u-ty or parties, including evidence given bv a 
witness for sueli party or jairties on eoniiiiission. 

: S. Oocumontar^' evidence for the jiarty lioginniiig. 

^ 9. Documentary evidence for the opposite part\. 

10. The judgment of the flrigiiiai Court.. 

11. The decree of the Original Court. 

12. The diary sheet of the Appellate Court. 

13. Thj memorandum of appeal to the Appellate Court. 

14. Respondent’s memorandum of objections under Order XLI, Rule 22. 

15. The judgment of tite Appellate Court. 

16. The decree of the Appellate Court. 

17. The application for a certificate and for leave to appeal to His Majesty in Council. 
J8. The certificate granted. 

19. The Registrar’s or a Deputy Registrar’s certificate that t he jtnivisions of Order 
XLV, Rule 7, have been complied with. 

The order declaring the appeal admitted. 

Ajfpendix /.—Interlocutory proceedings and orders in the Original Court, except 
such 08 file ^rties agree should be excluded, or the Court directs to be excluded. 

Appendix 11 .—Interlocutory proceedings and orders in the Appellate Court, except 
snoh as tto prties agr^ should be excluded, or the Court directs to ho oxcludo’d. 
Appendix III —List of formal and other documents excluded. 

®'“‘rgcs for translation and copying shall to regulated by the rules dealing 
these Jitters except that the fees paid for copying shall be credited to Government. 
It shall not be necessary to translate any papers which have already been translated. 

' n^‘ tran^ions, whether previoudy made or made for the purpose of the appeal 
to Hts Jwjosty in Council, shall be authenticated by the person by whom they wore 
auMie. '' 

'• .^.Wieii the record is to be.printed the style to be adopted shall be as follows 
" known as Demy Quarto (i.e., 64 ems in length and 42 in width) shall 

4)1 the paper nsad shall be such that the sheet, when folded and 
^ inohes in length and 8^ inches in width. 
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(iii) The tyjje to be used in the tejst shall be Pica tyjje. but Long Priiner shall bo 

used in printing aeooiuits, tabular matter and notes. 

(iv) The number of linos in each page of Pica type shall Ixi 47 or thereabouts, and 

every tenth lino shall be numbered in the margin. 

06. When the record is printed in India, 100 copies of the transcript shall be struck 
off. Twenty copies shall 1>6 supplicxl to the party at whose cost the record is printed. 
Any other party to the suit shall Ix) supplied with copies of the record on, payment of 
tlie cost price, (lopies so supplied shall not be^ortified. A charge of Re. 1 for every 
750 word.s shall be made for proof-reading. Money paid for proof-reading shall be 
croditod to Government. 

67. When the tnin.s(!ri;)t Ls roiwly, if it is H) I)c ja'intod in England, one certified copy 
■shall be traiLsmittcd (o the Registrar of His Majesty’s Privy Council, Whitehall, at the 
expense of the appellant. Whom the transcrijit bins been printed in India, and 100 
copic.s st ruck oil under Rule 06f»rt.y copies .shiill be sent, at the expense of the appellant, 
to the Registrar of llis Majesty 's Privy (louneii, one of uliich sliall Ix) certified to be 
correct by the Registrar or a Dejmly lUigistrar of flic Court iyy bi.s signmg Ins name on, 
or initialling, every oigblli page thereof and by affixing ttie seal of the Court tliereto. 
Wlioro j)art of the record is prinfed in India and jxtrf is to lie printed in England, this 
rule slialf, as far ^is practicable, apply to aueb jairts as are jii'inted ill India' and .siieli ns 
are to bo prmtod in England rcsjxictively. 

08. All co.sts incurred in British India wlietlier allowed by tlie Court under.Rulc 57 
or otherwise, shall Ixi nx'ovorablo. as if thoy wore the atnoinil of a decree for money. 


NOTICE TO SHOW CAUSE WHY A CERTIFICATE OF AlH’EAL TO HIS 
MA.IESTY IN COUNtHL SHOULD NOT BE GRANTED. (Rule .5(».) 

Code of Civil Procedure, Order XLV, Rule 3 (2)^ 

IN 'J’HE CHIEF COURT OF LOWER BURMA. 


CiviT, MiSdiiwaNKons Am.UMTKiN No. ok ID , 

Arising out of Civil Appeal No. of ID . 

Appliranl, 


. Respondent. 
I’o 

Take notice tliat tlie applicant abovenamod luas through applied to this 

Court for a certificate that as rog,anls amount oi v.aluo and naf ure the above ease fulfils 
file requirements of section 110 of the Code of Civil Procedure, or that it is otherwise a 
' lit one for appeal to His Majesty in Council. 

Tho day of 19 is fixed for you to sliow cause why the 

Court should not. grant the cortificato ashed for. 

Given under my hand and tho seal of the Court, this day of ,10 , 

Process fee, Rs. realized. 

AssisUmt Registrar, 


FORM A. (Rule 63). 

BOND BY AN APPELLANT TO HIS MAJESTY IN COUNCIL FOB SECDBITy 
FOR TH E COSTS OF THE BFBPONDENT WHEN CURBENCT NOTES 
Oil CASH IS DEPOSITED. ■» . 

Know zi.t men by tliose presenle that I son 0i • 

native of _ now reiWiiiJ, jat'' 

am held and finuly bound'fo the Senior Judge of tto (jliisf * 
Court of Lower Burma in the sum of Rupees to be paUI to 

said Senior Judge his successors in office or assigns for which payTUsnt-weUaii^tnlJjfto 
ho made I bind myself my heirs and legal representatives ' . 
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Tn witmbss whereop I have hereunto set my hand at this 

day of 19 . 

Signature of Appellant. 

Signed by the said 

in the presence of 

Address. 

Occupation. 

son of , , i 

Whereas I the above-boundon 

tod Appeal JTo. of 19 in the said Chief Court 

AND WHEREAS tho decision of the Court, upon the sahl apjjofl having boon adverse to 
mo T ])reaented a ])etition to tbe said Court praying for a certificate on which an appeal 
to His Majesty in Council might bfiadinittod and whereas such certificate was granted 
to me on the day of 19 And whereas 1 was called upon 

to furnish .security for the costs which may be. incuiTcd by the respondent in this Court 
and before Hi.s Majesty’s Privy Couni-il upon or in cmiscquence of my said appeal to 
Hi.s Majesty to the amount of Itiipces And whereas on 

the ck .34 of 10 I deposited in the said Chief 

Court Wic sum Sf Ks. Now the coHomoN of the above-written bond is 

such that.^f ilie said respondent shall be paid such costs as I or mv heirs or legal repre¬ 
sentatives .shall be ordered to pay to him by tho decree or order of His Maje.sty in Council 
or jjy order of this Court ascosts incurred on or in <-ouseque.ncc of my said appeal then 
the above-written bond shall be void and of no effect otherwise tbe same shall remain 
in full force and virtue and I hbjieby agree and deelare that the said amount deposited 
mo as afore.said shall remain under tho control of the said Chief Court as and for 
Iril.y for payment by mo or my heirs or legal representatives of such amount or 
(iounts us may made ])a 3 'able by me or them as costs as aforesaid and that upon my 
l^ilure to pay such amount or amounts the Court may order tlmt the said amount 
epoaited or so much thereof as may bn necessary shall be paid towards the discharge 
'be amount or amounts which may be payable by me or my heirs or legal represonta- 
‘tiv'BS atr aforesaid : Provided that if no costs shall be ordered to be paid by me or by 
my heits or legal ropresentativea the amount deposited shall unless otherwise detained 
be returned to me or them. 


• POEM B. (Kido 63). 

BOND BY AN APPELLANT TO HIS MAJESTY IN COUNCIL EOE, SECUETTY 
EOR THE COSTS OF THE RESPONDENT WHEN COI’ERNMENT PRO¬ 
MISSORY NOTES ARE DEPOSITED. 

IJnow all men by those presents that 1 

son of native of 

now residing at 

am held and firmly bound to tbe Senior Judge of the Chief 
Court tX Lower Burma in the sum of Rupees to be paid 

to the said Senior Judge his successors in office or assigns for which payment well and 
truly to be made I bind myself and my heirs and legal representatives. 

In WITNE.S 8 W'HKreof I have hereunto set my hand at 

this day of 19 

, Signature of Appellant. 

fligned by the said 

in the presence of Address, 

Occupation. 

son bf 

WsatiEAB I the above-bounden 

Civil ^ Appeal No. of 19 

itk thft fUkid Chief Cou3rt And webbeas the deoisio}i of the Court tipon the said appeal 
^ving been to me I presented a petition to tho said Court praying for a oertifiento 
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on which an appeal to His Majesty in Council might be admitted Akd whkbeas such 
certificate was granted to me on the day of 19 

And whereas I was called upon to furnish security fo; the costs which may be incurred 
by the respondent in this Court and before His Majesty’s Privy Council upon or in 
consequence of my said appeal to His Majesty in Council to the amount of Rupees 

And WHEREAS on the day of 19 ’I endorsed and 

delivered to the Registrar of the said Cowt the Government Promissory notes 
particulars of which are set out in the »Schcdurf hcrcu"idcr Now the condition of the 
abovo-wrifUm bond is such that if the said respondent shall be paid such costs as I or 
my heirs or legal rcpreRcntativcs shall bo ordered .*o pay to him by the decree or order 
of His Majesty in Councillor by the order by this Court as costs incurred cn or in conse¬ 
quence of my said appeal then tho above-written bond shall be void and of no effect 
otherwise the Hjwne sliall be and remain in full force and virtue. 

And I HEREBY agree and declare that the Government Promissory notes deposited 
by mo as aforesaid or sucli other Government Promissory notes as niay be held in lien 
thereof and tho interest which may accrue thereon shall remain under tho control of 
tho Chief Court of Lower liunna as and for security for payment by me or my heirs 
or legal representatives of such amount Mid amounts as may be made payable by mo 
or them as costs as aforesaid, and tliat upon my or thtur failure to pay’such amount or 
amounts tlio said Court may order that tho same be sold and that tho proceeds be applied 
80 far as they may extend towards the discharge of tho said amount or amefunts Pro¬ 
vided that if no costs shall be ordered to bo paid by mo or my heirs or legal represen¬ 
tatives to the respondent on my said appeal the said Government Promissory notes or 
such Government Promissory notes as they may have been replaced by shall unless 
otherwise detained bo returned to mo or them. 

The Schedule above referred to— 


U&te of 

3 

Its. 


Amount. 

4 . > 

ll8. 


'J’HE BURMA GAZE’Pl’E. 

21st OCToBKit, 1911, Part IV, P. 962, 

CHIEF COURT OF LOWER BURMA. 

NOTIFICATION. 

Doled Hangoon, the \9th October, 1911. 

No. 21 (GENKEAL).“With reference to section 122 of the Code of Prewodii^'' 
1908, and with the sanction of the Local Government, the Chief Court, Lower 
makes the following rules of procedure to bo followed in the Court of Bmall Caufti'Wt 
Rangoon:— 

Tho rules shall be inserted in the First Schedule to the Code as ** Order 
Cause Court Rules of Procedure.” 

The rules contained in the First Schedule to tlie Code of Gvil Propedtite, 
so far as they are inconsistent with or contrary to the Rules bcoowHh publbAedr 
far as the practice and procedure of tho Small Cause Court only are cc&cer&ed,bi 
to have bmn altered or superseded by the roles secondly abOve*aite^^oii6d.V^ ■ 
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Ordbb LV. 

THE COURT OF SMALL CAUSES, RANGOON. 

RULES RELATING TO ITS PROCEDURE. 

PrtUminary. 

1. In,tho8e rules, unless th»re is sofeotliing repugnant in the subject or context,— 

(1) the word “ Judge ” means the Judge onAdditional Judge of the Small Cause 

Court, Rangoon; • 

(2) tho words “ plaintiH ” and “defendant ” respectively include petitioner and 

respondent in mlsccllanoous pro<!cediiig.s. 

2. In tho absence of tho Chiei^Clerk the second clerk shall exercise all tho functiona 
of tho Chief Clerk midor these rules. 

3. Except on close holidays the offices of the Court shall be open to tho public for 
business from 10.30 a.m. until 4.30 p.m. on all week clays except Saturdays, and on 
Saturdays from 10..30 a.m. till 2 p.m. 

, *• ImtiltUwn of rrucifdiiig.i. 

4. Pljinta, written statements, petitions and aflidavits shall be ja'inled, type-writlen 
or written in a clear hand in tho English language on durable white foolscap paper on 
oni^sido only of tho paper, »ud so as to leave a margin one inch and a ball wide on tho 
left side: 

Provided that, in proceedings to which oil the parties are Burmans and in which the 
relief sought docs not exceed Bs. .'MX), tho pleading, petitions or affidavits may be in 
Burmese. 

6. The matte* shall be divided into paragraphs numbered consecutively, and each 
paragraph shall contain as nearly as may be a single allegation. Where a native date 
is given, the coiTosponding English date shall be added. 

6. Material corrections or alterations shall bo initialled either by the signatory or 
nis pleader. 

7. *In plaints and in petitions initiating misoollaneous proceedings the names, descrip¬ 
tions, and places of residence of the jmrties must bo fully set out or tho omission to do so 
must be explained to tho satisfaction of the Judge. 

8. In evdry document relating to a suitor proceeding already instituted, the number 
of tho suit or proceeding shall bo entered before presentation. 

9. The Chief Clerk is empowered to administer affidavits to tho deponents of 
affidavits to be filed in tho Court. 

10. Copies of pleadings, petitions and affidavits must be served on tho opposite 
party not less than twenty-four hours before tho date fixed for hearing. 

11. Plaints, written statements, petitions and affidavits shall bo presented to the 
Chief Clerk. Urgent applications may be presented to the Judge on his taking his seat 
on the bench. On a close holiday urgent applications may bo presented to the Chief 
Clerk, vfho will forward them to the Judge. 

12. Upon receiving a document bearing a court-fee label the Chief Clerk shall 
examine it. If the court-fee be insufficient, ho shall return the document; if it be 
Sufficient, he shall cancel the stamp. If tho Chief Clerk and tho party presenting tho 
document are not agreed as to the sufficiency of tho stamp, the matter shall be placed 
before the Judge for determination. 

, 13, If a'plaint or petition be defective in grammar, form or otherwise, it shall bo 

refinrn;'* under the orders of the Judge or the Additional Judge, to the person pre- 

fentimit. 

>; 14 . A diary form shall bo used in every proceeding, and the Chief Clerk shall enter 

tm lt hhe name of the person prejenting the plaint or petition and the date of pre- 
iefa t aito. 

1 y Ifik No otarei^ndence or telegrams relating to suits or proceedings before the Court 
I jbe attended to, but any person having business in the Court or its office shall transact 
> |a pem on or by a duly authorii^ agent or pleader. 
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16. Tlio Chief Clerk shall divide the plaints qs follows:— 

(а) plaints in suits for sums not exceeding Rs. 150. 

(б) plaints in suits between Burmans for sunts not exceeding Rs. 500. 

(c) all other plaints. 

17. Plaints falling within 16 (a) and 16 {h) and all miscellaneous proceedings arismg 

out of them shall bo placed befoiti the Additional Judge, and plaints falling within 16 (c) 
and all niiscellanoous proceedings arising out of them shall be placed before the Judge, 
for admission and disposal t ^ ^ 

18. It the Judge ontortains no ^oubt as to the admissibility of the plaint, or as to 
granting the prayer of the petition rx-jMirlCy he sijiil! pass orders admitting or granting 
the same. Otherwise tlw plaint or |)otition shall bo placed on the dailj^ cause li.st for 
argument' as to the admission or granting the prayer^ as the ease may be. 

10. If the pi^rson vorifyiug «. plaint or petition is m)t a party to the suit or proceeding 
ho shall obtfiin leave to verify, and his petition shall bo supported by an atlidavit showing 
his oonnoution with the case, and how' the facts deposed to oonio within his knowledge 
or belief. 

20. An agent desiring to mstitute ur defend a suit shall, at the time of 2 )resontmg the 
plaint or written statement, producer his 2 )owi>r'Of*altorncy for the seruthiy of the Chief 
Clerk, who shall examine it and note its production on the diary. J 

'riie power-of-attorney shall b<* returned with a warning that it must be produced 
on the day of liearing for the iiisjice.tion of the opposite party, or his jjloader. - 

21. When an original document is produced by the plamtill under Order VII, 
Rule 14, of the CikIo, the Chief Clerk shall ]mt thereon his initials and a note of the date 
of presentation. If the docuinont is not in English it must (except in crises where the 
proooodings are in Burmese) bo accoinjianicd by an authenticated translation by a 
translator in accor<lcince with the rule.s as ex tended to the Court of Small Causes, Rangoon, 
regulating the translation of documont.s in the Chief Court of Ijower Burma. 

22. If a coi)y is dolivored to be filed with the plaint in lieu of the original, the Chief 
Clerk Kh<all (^umparo tlio copy with the original and, if found correct, shall endorse on 
the copy “ Canjparod with the original and found cojTect ” and shall initial the same. | 

23. When a plaint or documout initiating a proceeding has been admitted it shall 

bo numl>erod and registoixwL , 

All applications arising out of a suit bIijUI bear the number of such suit unless they be 
ap])licalions for oxecutioii, for attachment-, or arrest before judgment, for removal of 
attachment, for review of judgment, to restore a suit to the file, for sanction to prosecute, 
or mlscollaiiuous applications ivhicb iiocossitato separate judicial jiroceedings, or in 
which the pelitioiuir is not a pjirty to tlio suit. 

24. The Chief Clerk shall fix a day for the defendant’s appearance, and upon 
rewipt. of tlie process-fees, shall sign and issue the iiroccss as required by Order V of 
the Civil Pro(5edure Code. Unless the necessary process-fees are paid within 48 hours 
iroin the admission of the suit or ]ietitioii, the suit or petition shall be dismissed. In 
suits the value of wliich exceeds Rs. 1,000, summonses shall be for the settlement of 
issues, and shall require a wTitten statement to be filed on or before the date fixed for 
the appearance of the defendant. In nil other c-ases summonses shajl be for final 
disposal. 

2.5. The date for the appcaraiico of a defendant shall bo fixed with due regard to 
the jirovisioiis of Order V, Rule 6, of the Code, 

26. Orduiarily there shall bo at least the following intervals between the date of 
i.ssue of process and the day fixed for hearing:— 

(а) Where all the defendants reside within the local limits of the jifrisdiotiott of 

the Court;— 

(1) In suits the value of which exceeds Rs. 3,000,—fourteen-day#. 

(2) In all other cjvses,—seven days. 

(б) Whore any one defendant rtwidcs in Burma But beyond the local limU# of the 

jurisdietion of the Court,—twenty-eiglft days. 

(c) Where any one defendant resides in Indm,—eight weeks. 

(d) Whore any one defendant reside out of India,—three months. 

Miscellaneous and execution applications ^vi}l ordinarily be heard on Monday aod 

Fridays. 
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27. Uftlinadly a defoiidant rosiding within tlio local liniitfi of tiiu juriadiciioii of the 
Court shall not be deemed to have Iiod sutticient time to appear and answer unless the 
process was served on him not less than throe clear days before the day hxed for hearing. 

28. All processes and warrants sliall be signed, sealed and issued by the Chief Clerk, 
except warrants committing persons to or releasing them from jail, and Avarrants of 
commissions issued to other Courts, wliieh shali bo signed by the Judge. 

29. Processes and w'arraTits for servico or execution within the local limits of the 
jurisdiction of the Court shalldoliAlarcd to the Bailiff for service or execution, who 
shall cncfoi’Ho thereon the date of receipt by him. 

If the person to be served is known to the BailifT or to any of his staff, the Bailiff 
shall cause the process to bo served forthwith. If the peigson to be served is not- so 
known, the Bailiff shall require the ])arty applying for the process to jjrovidc some person 
to identify the person to be served, and shall fix a time W'hen one of his officers will be 
ready to proceed to effect service?. 

30. Processes for service in Burma but beyond the local limits of the jurisdictioji of 
the Court sluill he sent, by post te a Court at tho headquarters of <a towusldj) in whudi tlu? 
person to bo served resides. If tho process is to be aerve<l out of Burma, it sliall be stmt 
for service as requh’ed by scetiou 28 an<l Order V, Rulers 21 to 23 and 25, of the Code 
to the Court rfjj-med by the party. 

ifl. Unless otherwise ordered, a second or subsequent process shall not be issued 
until th(i previous one has been rctiumed. 

32- Proof of service may be made by affidavit. Such affidavits must, st.aie fully all 
]i«’tieular8 which must nffcossarily Im ])rovcd before tho summon.'* or process can bo 
hold to have been duly eorved. The Bailiff and Deputy Bailiff are empowered to 
administer the oath to tlio deponents of siicli affidavits. 

33. No summons or other process shall be served or executed on a)Sumla.y, ('hrisliiiab 
Day, or Good Friday except by leave of the Judge. 

llmring. 

34. On tho day fixed for hearing, if the dofondant appe<irs, tho Judg(^ shall ascertain 

frcili him wdiat is his defence, if any. If it apjjcars to tho Judge tJiat a written .statement 
is netfossary, he shall give the party reasonable time within which to file it, and shall 
postpone the case accordingly; otherwise', the shall record the (h'.fenoo stated 

and proceed witli the disposal of the case as soou as may be convenient. 

Daily File anil Caiw List. 

36. All midisposed of auKm hIioU be eiilcred in the daily iile under tli.! rospoctive 
dates fixed for hearing. 

<10, A daily, cause list shall bo prepared from the diiily file tiiid shall show the cuu.ses 
for hearing m the following order :— 

(I) Executions. 

• (2) Miscellaneous applications. 

.(3) I^gular suite— 

(a) Eor settlement of i.ssue.s. 

(4) Eor disposal— 

(i) defended. 

(it) undefended. 

37. Cases in tho daily list shall bo called on in turn in the order hi which they appear 

in the list.* 

38. The daily cause list shall be affixed to the notice-board ui Iho Court., and the 
Chief Clerk shall be responsible for its oc-cnracy. 

39. Nothing herein shall afect tho power of tho Judge to fix the hearing of any euso 
for any particular date, or to order that a ease may be taken out of its turn. 

« 

Documents fled in Court 

, , 40. pooumentl not impounded under the Stamp Act or ordered by the J iidge to be 
shall, ^ application made, he returned after fifteen days from the date of 
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judgment, unless the prooeedings have in the meanwhile been sent for by the Chief 
Court. 

41. Except in cases in which the proceedings are in Burmese, no doonmciit not in 
the English language shall (unless the Judge so orders) be read or recoiTed in evidence 
without a translation thereof in English made by a translator of the Court in accordance 
with the rules as extended to tho Court of Small Causes, Eivngoon, regulating the trans¬ 
lation of documents in tho Chief Court of Lower Burma. 

42. The Bench Clerk shall make and sign thj endorsements enjoined by Order XllI, 
llulee 4 and 6, of the Code on documents admitted or rejected. 

C 

c Inafedion of DomvtantH filed, 

43. 'J’ho Chief Clerk is aiiihorized lo permit the inspection of any dotmmonl. hied in 
Court by a party or }iis picador in the presence of an tUicor of the Court. 

fSummons h 

44. A .suniinons to a witness may bo applied for by a party to a suit or proceeding 
or his pleader at any time after its institution and during its pendency. Th^ application 
shall bo prosonted to the Chief Clork. If ho thinks that for any reason it shall lot be 
granted, ho shall lake the order.s of the Judge on the point. 

45. Tl)o party ap])lying shall, within twenty-four hours from the time when the 
ap])lioation is hied, pay to tho BaililT sueh sum for tho tn»,yellmg and other expenses 
of tho person or persons RUinmoiiod as may bo roquisito according to tho following 
scale:— 


^ Mfixinnim. Minimum. 



IlH. 

A. 

?. 

Ks. 

A. 

P. 

.S\>IdirTH, uiurini'iH, laboiirors, carritu'H, doniostjc semuds, sircars, etc. 

^_2 

0 

0 

0 

4 

0 

Tra<l(‘Siiieti .......... 

' 4 

0 

0 

1 

0 

0 

Miirchaiits, manaaeis itf banka, miiindai'S. gontiemen of property . 

' 12 

0 

0 

2 

0 

0 

Auctinneci'H, Imjkci.s professional :uTouutants .... 

]() 

0 

0 

1 

0 

0 

FrofeBsional men ......... 

10 

0 

0 

2 

b 

0 

Editors, ongine«‘jH, and surveyors ...... 

: 10 

0 

0 

2 

0 

0 

OfTu’crs in civil employ drawing not than Its. 500 u month, 

I 12 

0 

0 

0 

0 

0 

aeeorrling to rank. 



» 




Military and naval oflioers, according to rank .... 

12 

0 

11 

tl 

0 

0 

iSlnotfs. bunnias, schoolmast^^rs, commanders, and oflioci-s of sliipH 

0 

0 

0 

2 

0 

0 

A^ti(*led and oilier clerks ....... 

0 

0 

0 

. 2 

0 

0 

Poiico Inspectors, petty oflicprs, military and marine . 

; 4 

0 

0 

2 

0 

0 

Custonis-houHo officers and engino-driveru ..... 

i ^ 

0 

0 

2 

0 

0 

(h)down sircarH ......... 

2 

0 

0 

1 

O' 

0 

FemaleH, according to station ....... 

: 4 

1 

0 

0 

0 

8 

0 


In Bi>ecial cases or in cases not provided for in the scale, the Court shall allow such 
fees as it thinks fit. 

46. The Chief Clerk shall issue summonses as soon as possible after the Bailiff has 
endorsed the application with his receipt for the money paid. 

47. Fees paid to witnesses otherwise than through the Bailiff shall be certified to 
the Court before a witness is examined, or they shall not be allowed in taxation of OQSts. 

48. In cases where the witnesses reside beyond the jurisdiction of the GoiStt of SioaB 
Causes, Bangoon, tho Bailiff shall remit tho expenses of the witnesseeiby money*6ider 
to tho Court to which the summons is to be sent for service. 

49. The Bailiff shall receive all money sent by other Courts expenses of vitoes^ 

and commissions. '" 

50. On receipt of a summons lo a witness issued by another Conrt, the Chi^ 

shall send it to the Bailiff, who sbaU note on it whether any and what ifioaey hu teo-' 
received as expenses of the witness. If the expenses are suMoient, the O hi** 
then make an order for the issue of the summons. ' 
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61. Oil f eoeipt of a oommiaBion for the examination of a witness from another Court, 
the Chief Clerk shall send it to the BailifE, who shall note on it whether any and what 
money for expenses has been received as expenses of the witness. If sufSciont money 
has been received, the Chief Clerk shall make on order for the issue of the summons to 
:he witness. 

62. Any money received as expenses of witnesses lemaining unexpended shall be 
returned by the Bailiff, under the orders of the Judge, to the Court of issue. 

. * 

Commissions.^ 

63. The hearing of a suit in whiiSh a commission has been^ssuod under Order XXVI 
of the Code shall bo postponeil until the return of the commission, unless the Judge 
otherwise directs. 

64. An ajiplicatiion for comnitfsions shall ho mode promptly after the grounds on 
which it is asked for are known, and the petitions for it shall be accompanied by an 
-iffidavit or affidavits, setting out the facts relied upon as grounds for the issue of the 
commission, and when they first became known to the applicant. 

55. In commissions for the examination of witnesses which are addressed to the 
Judge and in which the delegation of the Commissioner’s duties to an Advocate or 
PleadeWias not fieon authorized, the Judge shall have power to ajipoint such advocate or 
pleader or official of the Court as he may determine to execute the commission. 

56. When an order for the issue of a ooinraission to take evidence on iuteiTogatorics 
luisjjoen made, the party obfciining the order shall, within four d ays from the date thereof, 
Hie his interrogatories, and the documents, if any, to accom])any the commission, and 
shall serve a copy of the interrogatories on the other party or his pleader, who shall tile 
his oross-intorrogatorics, with the documents, if any, to accompany the same, within 
four days from such service, and sh.all servo a copy on the other party or his pleader. 

57. If the commission Is for the examination of witnesses viva voce, the party obtain¬ 
ing the order shall pay the necessary costs of and incident to the same, and both parties 
shall Hie a list of witnesses, and all nccossai'y papers and documents within one week 
from the date of the order. 

68. On default in the observamx) of those rule,s by a ])arty obtainmg an order for a 
commission, the commission shall not issue without leave of a Judge, and on default by 
the opposite party, ho shall not be allowed to join in the commission without such 
leave. 

ArranyemenC and Numbering of Becords. 

69. The record.s shall be arranged in the following order;— 


A.—Begidar Suit File, 

(1) Facing sheet. (5) Evidence taken on commission. 

(2) Diary. (6) Documents tendered in evidence. 

(3) Pleadings. (7) Judgment. 

• (4) Evidence taken by the Judge. (8) Decree, 

(9) Prooesses in the regular suit. 


B —Miscellaneous Proceedings File. 

(1) Pacing sheet. (3) Evidence. 

1^) Application. (4) Order. 

15) Prooesses in the miscellaneous proceeding'-. 


• C.—Execution File. 

(1) Facing sheet. , (3) Order. 

(2) Application. (4) Prooesses in the execution. 

46. The cUuy shall be framed so as to show os concisely as possible every stage of 
pnceeding taJcei^ in the suit, and the party or parties present in person or by 
' arsi^fiooe^duilft and shall ordinarily be signed by the Bench Clerk. But 
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U it is tho solo record of a judicial order other than that of a po8ti)ononfDnt or of an 
adjournment or of a direction for the issue of process, then it shall be signed by the 
Judge. 

Orders and Decrees. 

61. Judgments and orders shall only bo pronounced after they are written, and shall 
hear the date on which they are delivered. 

D.'creus shall bear the dato of delivery of (<idgnieii.i, and also the date of sigaatuni 
ill the hand of the Judge. 

if a party or his jilojider iiitiinalS b to tho (-iiicf Uierk inimcdialely after u decree or 
order has been passed by t^io Judge, that he wishes t-o see the formal decree or order before 
it is submitted to tho Judge for siguature, ho may be allowed to do so, and if there is any 
(lisagreoment as to tho form of deerou or order, or the taxing of the costs, the ease shall 
be Bot down on the daily list, on as early a date as nlay be couvenbnt, to sjieak to tiie 
minutes of decree. 

Dawper Saits. 

G2. After tho dlsjiosal of every suit iu which a jiaupcr is oancorned, the Chief Clerk 
shall send to the Collector of Rangoon a memorandum of tho Court-fees due and payable 
by tlio pauper. ^ 

Dx-ceviUm Procccdin<p. 

OH. Applications under wjctiou 39 of tho Code to send a Xiecj iH.^ or order for oxeeul ion 
to another Court shall Iw made by verilicd ]M?tition, and shall Ik^ accoinp.iniiHl h) a 
certiiied copy of the decree or order. 

04. The cortitied co]>y, together M'ith tlic* uthe.rtIocuni<’nis nicntioned in Order XXI, 
Itulu 6, of t.]i(5 Code shall be atml by registered pest. 

65. Tho process-foes i>r68cribed for the warrant of attachment aftd for tiic order of 
sale shall bo annexed to every application for execution by attachment and sale of pro¬ 
perty. 

06. fu every application for the attachment of moveable property the approximate 
value of tho projwrty sought to be attached ahail l>o stated ni^cording to the best of the 
a.p])licant’s belief. ‘ 

67. In applications for oxecutiou by attaclimont of moveabki propm ty it shall be 
expressly stated wdiother the. property sought to be attached is in tlio possession of tht 
judgincnt-dobtor or not, and the place where the projierty is to be found sfiall be clearly 
indicated. 

08. J'lie second clor'k shail examine every application for execution and shall report 
whether tho requirements of the Code and of these rules have been complied with before 
the applicat ion is submitted to the Judge. 


Saie of A tlnchcd Pro'pertf/. 

69. As soon as possible after an attaebment of moveable property, tho Bailiff shall 
report to tlic Court tho fact of the attachment and shall furnish a list 6f the*'artiolea 
attached and thoir approximate value, and shall note if any of them are not liable to 
attachment or sale. 

If any of the articles or things fall within tho proviso of Order XXI, Rule 43, of 
the Code, it ehall bo so stated in the re])ort and list. 

70. I’be report and list Bhall be submitted to the Judge, w'ho shall pass fluoh (nder 
for .sale as he may think fit, although the decree-holder may not apply fOT^a sale prder. 
A warrant for sale shall be transmittod to the Bailiff, who shall forthwith prepare and 
issue a proclamation. 

71. Every proclamation shall bo adveitised in a local newspaper or advertiser for 
at least lif teen days (except in the case of projjerty moytioned in tlie proviso to Order XXI^ 
Rule 43. of the Code), and the cost of ^verlising shall be deducted from the proceeds- 
of sale. 

72. Mov -mblo propert y falling within the proviso to Order XXI, Rule 48« of 
shall bo Bold as soon as may be convenient after it has been attach^. “ Other 
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property ejlall be Bold on the third Saturday' after the day on which tlie proclamation 
Bhall have been fixed up in the Court. 

Security iu CourL 

TA. Wheft security is required to be given it sliull he taken either in cash or in the 
form of a bond. Such bond shall bo with or without sureties as the Judge may direct, 
and shall Ix) in favour of the JJailiff ofit-ho Court for the lime being. 

74. When sureties are required and jiorson.^rcBident withitt Ihe jurisdiction of tlio 
Court are tendered, a report shall b(ic.aUed for from the BailiiT ns to whetlicr the prineijial 
and Buroties po-ssess witliin the jurisdiction of the. Court prwperty of value equal to the. 
amount of the security inquired. 

7fi. No Bureties shall, without tho order of the J udge, be .accepted unless they make 
an affidavit or affidavits stating that the properly which each of them possesses, or that 
then’ properties combined, are equal iu viduc to the amount of the security demanded, 
over and above any incumbrances to which Buch propertKis may be liable, and over ami 
above the amount for which they have previously given security and for which they 
are at the time liable as sureties. 

7^. On tUb application of tho Bailill summouHcs may be issued to persons named by 
bun to appear before him, or to iirodueo before him documents of title for the jiurposc 
of his inquiry into tho value of tho projjerty of any person tend<‘red as a surety. 

• JimliJJ’s Comrniiiion on Sales of Attach d Proper/ly. 

77. The BaililTs commi.ssion on sales of attached piropcrtv is the same as in Order 
LIII, Rules 163, 104, lO.'l and 166. 


THE BUJtMA UAZE’l’TE, 


20th Avqust, 11)11, Pakt IV, e. 760. 

CHIEF COURT OF LOWER BURMA. 

NOTIFICATION. 

Dated liangooai, the 22nd August, lUl 1. 

No. 16 (General).— With reference to section 128, Bub-scction (i), of the Code of 
Civil* Procedure, 1908, tho following rules for the elassiflcation and arrangement of 
Civil Beoords which have been made by the Chief Court of J.ower Burma, iu superses-sion 
of this Court’s Notification No. 44, dated the 17th November, 1904, as amended by 
Notifications Nos. 1 and 4 (General), dated tho 9th January, 1906, and 2Cth January, 
1906, respeotively, and sanctioned by the Local Government, are published for the 
information and guidance of all Civil Courts in Lower Burma. 

The rules shall be Inserted in the first schedule to the Code as “ Order LVI- Rules 
for the'olaesifioation and arrangement of Civil Records.” 

UviJiS. 

I.— Ctassijicaiion of Jiecords. 

1. The records of civil judicial proceedings, wheGier suits or case.s, in all Civil Courts 
ether than Small Cause Courts, and exclusive of suits and cases disposed of under bmall 
Ohidae Court procedure by Court® invested with Small Cause Court jurisdiction, shall be 
idivided mto the following four claBses:— 

0lai$ L—Beoords of— 

(q) suite and. cases affecting immoveable property, including suits for fore- 

dlgguie^eiedemption, or sale; 
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(6) suits in respect of tlie succession to an office or to establish or‘6et aside an 
adoption, or otherwise to establish the status of an individual f 
(c) suits relating to public trusts, charities, or endowments; 

{d) administration suits; 

(e) suits between landlord and tenant to determine the rate of rent, or in which 
a question of right to enhance or vary the rent of a tenant, Or any question 
relating to a title to land or to some interest in land as between parties 
having conflicting claimn thereto' is in issue. 

Class IL- -Records of the following suits and cases except such of them as affect 
ijnniovoable property- - ^ 

{a) coutOKU'd anrVuncontuHted suits zuid cases for probate and letters of adminis- 
tratioii and for the revocation oi the same ; 

{h) cases under the Guardians and Wards Act, 1890, relating to the guardian- 
sliip of minors and the admiuhitralion'' of thoir property ; 

(c) cases under the Lunacy (Distiiet Courts) Act, 1858, relating to the guardian¬ 
ship of lunatics and the can* of their estates. 

XuTE.—An application by an oxeentor or administi-alor or by tho guardian of a minor 
(tr Iuijatic.% to soil, inort-gagc, etc., pmfjoiiy Ijohmging to tlio estate is an application in tho case, 
and together with all the jmicecdings eonneetod with it, must form part of the record of the 
ease. 

Class III. —Records of— 

(a) all suits which do not come under Class I or Ciass II; 

(/>) cases under tho Sucemaion (Property l^*otoction) Act, 1841; 
eases under tho Suec^sion GorliJlcute Act, 1889 ; 
cases under Parts IfT and IV of the Land Acquisition Act, 1894 ; 
cases under the Provincial Insolvency Act (III of 1907) for a declaration of 
insolvency other than those in -which Receivers appointed under that 
Act have transferred or otherwise dealt with immoveable property; 
cases under the Code of Civil Procedure to transfer a decree when no applica-1 
tion for execution is pending; 

(c) such other cases as the Chief Court may from time to time direct to be' 
included. 

>»OTii}.—Pju(!cediags under the Ci)dn of CImI Procedure for the icBtoration of a suit or 
appeal, or for n review of judgment, are proceedings in the suit ui’ appeal and must form part 
of the record relating thereto. 

Class 1V. —Rocords of execution proceedings. 

Note. —Each application for execution shall be treated as a separate cf^,tho record of I 
• which shall inclutlo the papers on all inatlcrs connected with tho execution froiU the date on ' 
which the application as presented uutilit is linaliy disposed of, cxceptk^ only applicabionfl 
under Order XXI, Rule 58 of tho Code of Civil Pn)c<idurG which arc dealt with in Misc^laneouB 
Proceedings and come under Class III. ® 

0 C 

In this rule tho word “ suit,” “ case ” or “ proceeding ” includes an appeal. 


II .—Arrangement of Records, 

% Every record under Class I, Class II, and Class III shall be divided as the 
proceeds into two files, A and B. * 

File A shall bo called the Tidal Record and, in cases other than appeals, shall oemte^ 
besides the flyleaf with index of contents— 

(а) Diary. 

(б) Plaint or petition instituting the case. 

(c) Plans attached to tho plaint -to define the land sued for. 

{d) liist of documents produced with the plaint when not endors^oft-tbe 
Order VU, Rule 9. , 

(c) List of documents relied on by plaintiff, but not prodi^^» 
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(/) liist of documents produced by the parties at the first hearing, Order Xlll, 
Buie 1 (2). 

{g) Written statements or comiter petitions of the parties. 

{h) Petitions, proceedings, and orders in interlocutory matters. 

(t) Opening proceedings. 

(j) Issues, 

(i) Oral evidence for plaintiff * taken in Oourt and on commission. 

(f),List of documents admitted iJ cvidcncelor plaintiff.* 

(m) Documents J admitted in evidence for,plainti£f.* 

(jj) Oral evidence for dofcnd»nt f taken in Court and on commission. 

(o) List of documents admitted in evidence for defciidtnt.'t' 

Ip) Documents J admitted in ovidcncc for defendant.t 
( 7 ) Report of Commissionop appointed under Order XXVI. 

(r) Award of arbitrators or petition of compromise. 

(s) Report or account of a Receiver. 

(() Judgment. 

(«) Decree. 

(u) Final decree in mortgage or iKlministration suits 
Iw) Copies of orders and decrees in appeal and revision. 

(x) Order absoluto for sale in mortgage casc.s, together with }iroclamation, sale 
• report, order of confirmation, and certificate of anh*. 

The judgmqnt of the j^>pellutc (knirt, if any, shall ho filed after the decree and .any 
oither evidence recorded and any finding of the lower Court, togotlsir with the final 
irder in appeal, shall bo filed thereafter in that order. 

Pile B shall bo calloii the Proee.ss tteeord and shall contain besides the flyleaf wilh 
able of contents— 

(а) Poworj-of-attoniey. 

( б ) Summonso.s and other processes and .affidavits relating therefo.§ 

(c) List of witnesses. 

(d) Petitions relating to adjournments, attendance of witnessc,s, etc. 

(e) Other papers not inelndcd in Trial Record. 
i'( /) Letters, etc., calling for records, etc. 

3. Every record under Class IV shall consist of two files, A and 15. 

Pile A shall contain besides the flyleaf with table of eonfenfs— 

(o) Diarv. 

( 6 ) Application for execution. 

(c) Papers received from Court which passed the decree. Order XXL Rule C. 

(d) Plans of lands to bo attached. 

.-{e) Petitions, inroceediugs, and orders in interlocutory matters, 
f • (/) Petitions objecting to tho execution, other than claims niider Order XXI, 

I , Rule 68. 

(g) Warrants and prohibitory orders issued to effect execution by attachment nr 
« delivery of property, and returns thereto. 

^h) Warrant of sale. 

(«) Proclamation of sale. 

(j) Report of result of sale. 

! -j. Older confirming sale. 

■(Ji Copy of certificate of sale. 

r ■ (ot) Applications for payment of money in deposit and the oi-dtTs thereon, 
i • • ' {*) 8«oeiptB or jwJknowledgmonts of satisfaction. 

(o) Ilnal order. 

i- ' (p) Copy of order in appeal or revision. 

' iParPUhoU contain all other papers. 



defendant if defendant begins. 

” if defendant begins. 

— adifdtted in ovidenco mast not be filed with the record, but should bo 
ponced thorn. 

-proving service in ez-puiic cases should be on tho A file. 
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4. The A flic of tim trial rooonl of ah Apj^ollate Court fihall contain^ ^)csulefi the 
flyleaf with tabloa of wwitents- - 

(«) Diary. 

(6) MemoranduDi of ap}H)al. 

(r,) Copy of jndgmont and decree of I/)wer Court. 

{il) Written Htatemonls, if any. 

(e) Petitions, proceedings, and orders in interlocutory matters. 

(/) Oral ovidonco, if any. i 

(r/) Judgment. ^ 

(/O Docron. ^ 

(i) Copy of judginert and dccreo in second appeal or revision. 

The B til(i shall eontain all oth<ir papors. 

5. The riH^ord of .suits decided by Kmall f^uHe Courts, or tried under Rninll Cnueo 
(iourt procedure, shall consist only of one file. 



